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Introduction 
 
In the Prime Minister’s ‘Mansion House speech’ of March 2018 on the future 
economic relationship between the UK and the European Union, the regulation 
of broadcasting was singled out as an area of special interest. Noting that ‘we 
cannot have exactly the same arrangements with the EU as we do now’, she 
called for creative options (including mutual recognition) to be explored, 
‘recognising the enriching role that British broadcasters and programme makers 
play, not only in British - but more broadly in our common European - culture’.1  
 
This is an important question, but one that does not have a straightforward 
answer. In this note, I summarise the current EU (and Council of Europe) 
dimension to the regulation of broadcasting, and the impact that the relevant 
instruments have had within the UK. I then review the various options available 
for the parties as they consider future arrangements.  
 
The European dimension in broadcasting law: the story so far 
 
At the end of the 1980s, two significant instruments on television broadcasting 
(including cable and satellite distribution) were adopted by European 
institutions. The better known of the pair is the Directive on ‘television without 
frontiers’2 adopted by the European Union (or the EEC, as it then was) in 
October 1989. The second is a convention on ‘transfrontier television’3 (ECTT) 
opened for signature by the Council of Europe in May 1989, which came into 
force in 1993. The UK ratified the latter in 1991 (having been one of its founding 
signatories), and was obliged, by way of its membership of the EEC, to transpose 
the former by October 1991. 
 
The 1989 Directive was updated in 1997 and 2007; the corresponding Convention 
was accordingly revised in 1998 (though not after 2007, for reasons discussed 
below). The 2007 EU revisions (codified without further change in 2010)4 
included a renaming of the Directive as the Audiovisual Media Services (AVMS) 
Directive, which reflected amongst other things an extension of its scope to 

                                                
§	Professor	of	Law	and	Innovation,	Queen’s	University	Belfast.	My	thanks	to	Prof.	Chris	Marsden	(Sussex)	
and	Prof.	Lorna	Woods	(Essex)	for	comments.	
1	Prime	Minister’s	Office,	‘PM	speech	on	our	future	economic	partnership	with	the	European	Union’	(2	
March	2018)	https://www.gov.uk/government/speeches/pm-speech-on-our-future-economic-
partnership-with-the-european-union.		
2	Council	Directive	89/552/EEC	of	3	October	1989	on	the	coordination	of	certain	provisions	laid	down	by	
law,	regulation	or	administrative	action	in	Member	States	concerning	the	pursuit	of	television	
broadcasting	activities	[1989]	OJ	L298/23.	
3	European	Convention	on	Transfrontier	Television	(ETS	132),	Strasbourg,	5	May	1989.	
4	Directive	2010/13/EU	of	10	March	2010	on	the	coordination	of	certain	provisions	laid	down	by	law,	
regulation	or	administrative	action	in	Member	States	concerning	the	provision	of	audiovisual	media	
services	[2010]	OJ	L263/15.	
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online streaming and to certain on-demand services. A fourth version is at a late 
stage in the EU legislative process; it would, notably, add a further regulatory 
category of ‘video-sharing platforms’ with specific obligations.5 The Directive 
applies to the European Economic Area (Norway, Iceland, and Liechtenstein) 
and, by bilateral means, to Switzerland. 
 
Famously (though not unique to broadcasting), the regulatory principle under 
the Directive is one where a service is normally regulated in its ‘country of origin’ 
(in most cases, where it is established), but not subject to further regulation by 
other member states (where it may be received, typically through cable or 
satellite platforms).6 By way of balance, the Directive sets out also some 
requirements, which must be included in all member state regulatory regimes 
(although states can, to some extent, go beyond these provisions). For instance, 
the ‘quota’ for European works within television services (found in article 16 of 
the Directive and enforced in UK law by way of s 335 Communications Act 2003) 
is a requirement of EU membership, with similar rules being found in the 
regulatory systems of all other member states. On the other hand, the 
requirement for due impartiality in UK law (s 230 Communications Act 2003) is 
not required by the Directive; it is possible for the UK to apply it to UK-
established broadcasters (or others for which it has, under the terms of the 
Directive, jurisdiction), but not to apply it to broadcasters under the jurisdiction 
of other member states (which may not have an impartiality requirement).  
 
If a service is neither established in an EU/EEA member state (defined in the 
first instance as when a service provider ‘has its head office in that Member 
State and the editorial decisions about the audiovisual media service are taken 
in that Member State’), nor meets any of the alternative criteria (such as use of a 
satellite uplink in a member state), it will fall outside of the country of origin 
rules. This means that each and every EU/EEA state can set its own conditions 
for the reception or rebroadcast of such a service (referred to as third-country 
services), including prohibiting them completely (subject to any applicable 
general rules of international law) – unless the ECTT applies. Being established 
within an EU/EEA state has therefore, for decades, been the key facilitator of 
access to the European audiovisual market, and a straightforward way to avoid 
                                                
5	Proposal	for	a	Directive	amending	Directive	2010/13/EU	on	the	coordination	of	certain	provisions	laid	
down	by	law,	regulation	or	administrative	action	in	Member	States	concerning	the	provision	of	
audiovisual	media	services	in	view	of	changing	market	realities,	COM(2016)	287;	European	Commission,	
‘Audiovisual	media	services:	breakthrough	in	EU	negotiations	for	modern	and	fairer	rules’	(IP/18/3567)	
(26	April	2018)	http://europa.eu/rapid/press-release_IP-18-3567_en.htm;	Lorna	Woods,	‘Video-sharing	
platforms	in	the	revised	Audiovisual	Media	Services	Directive’	(2018)	23	Communications	Law	127.	
6	Directive	2010/13/EU,	articles	2-4.	Although	originally	silent	on	the	criteria	for	jurisdiction,	the	
amendments	of	1997	and	2007,	consolidating	and	extending	the	caselaw	of	the	CJEU	interpreting	the	
1989	Directive,	now	include	a	series	of	tests	followed	if	the	initial	assessment	(establishment)	is	not	
determinative	(article	2(3)).	For	discussion,	see	Rachael	Craufurd-Smith,	'Determining	regulatory	
competence	for	audiovisual	media	services	in	the	European	Union’	(2011)	3	Journal	of	Media	Law	263;	
Julia	Hörnle,	‘Country	of	origin	regulation	in	cross	border	media:	one	step	beyond	the	freedom	to	provide	
services?’	(2005)	54	ICLQ	89;	Irini	Katsirea,	‘The	Television	Without	Frontiers	Directive’	in	Karen	
Donders,	Caroline	Pauwels	and	Jan	Loisen	(eds),	Palgrave	Handbook	of	European	Media	Policy	(Palgrave	
Macmillan	2014)	297-300;	Michael	Wagner,	‘Revisiting	the	country-of-origin	principle	in	the	
AVMS	Directive’	(2014)	6	Journal	of	Media	Law	286.	
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seeking multiple licences and facing multiple (and potentially contradictory) 
regulatory requirements across the continent.  
 
The position of the United Kingdom 
 
The regulation of television broadcasting under European Union law is however 
an area where the ‘flow’ of business between the UK and the rest of the EU (and 
EEA) is uneven. While the overwhelming majority of services watched in the UK 
are also within the jurisdiction of the UK, other states often see a mixture of 
services established in that state and services established elsewhere. That 
‘elsewhere’ is highly likely to be the UK.7 For instance, two of the three major 
general-entertainment commercial channels in Sweden (TV3 and Kanal 5), as 
well as their associated channels established in later years (e.g. TV6, Kanel 8), 
are established in the UK, with the Swedish authorities regulating the public 
service broadcaster and the commercial TV4. Of the 57 private sector services 
broadcasting in Danish (excluding local services), 29 are established in the UK 
(including a number of general-interest channels), 20 in other member states 
(Sweden, Spain, and the Netherlands), and only 8 in Demark itself (Danish 
consumers also have access to services in English and other languages, many of 
which are also regulated in the UK). From a corporate rather than national 
perspective (though with similar effect), we could note that Turner Broadcasting 
(owned by the US enterprise Time Warner) operates 46 services across Europe, 
through brands such as Cartoon Network, TCM, and Adult Swim. All bar two are 
established in the UK; of the 44 UK-regulated services, only eight operate in 
English and many are clearly versions of the brands addressing single national 
or linguistic markets. 
 
The UK is obviously the preferred place of establishment for international 
broadcasters operating in multiple European states, and even for a significant 
proportion of services addressed to a single state or language-based audience. 
The ability to comply with the (often more minimalist) requirements of UK law 
without regard to the laws of other member states is surely one of the factors, 
alongside economies of scale and the availability of skilled workers and suitable 
facilities. 
 
Setting aside the UK public service broadcast services and local terrestrial 
services, and the small number of services targeted solely8 at states outside the 
EU/EEA/Switzerland and ECTT, the UK regulator Ofcom regulates 1149 
television services, but only 442 of them are recorded as targeting the UK and/or 
Ireland (for further discussion of the relationship with Ireland, see below). Most 
                                                
7	Information	in	these	paragraphs	is	derived	from	the	MAVISE	(European	Audiovisual	Observatory)	
database	(http://mavise.obs.coe.int),	which	itself	relies	in	part	upon	data	supplied	by	national	regulatory	
authorities,	and	is	accurate	as	of	September	2017.	The	author	has,	in	September	2018,	downloaded	
MAVISE	data	and	applied	his	own	classification	scheme	to	it	for	the	purposes	of	this	article.	Importantly,	
one	of	the	data	points	recorded	by	MAVISE	(though	not	a	formal	part	of	the	Ofcom	licence)	and	used	for	
present	purposes	is	the	state(s)	‘targeted’	by	a	service.	(This	is	not	the	same	as	the	concept	of	‘wholly	or	
mostly	directed’	towards	a	state	in	the	terms	of	the	Directive,	but	is	a	pragmatic	observation	based	on	the	
service	title,	availability	(e.g.	through	cable	carriage),	language,	advertising,	and	the	like).	
8	A	service	available	(for	instance)	in	the	EU	and	also	in	Africa	is	however	not	excluded.	
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of these are the services widely known in the UK through the Sky and Virgin 
Media platforms. Of the remainder (which form a majority of the Ofcom-licensed 
list), 146 are pan-European services (available in the UK and across the EU), 436 
services target a single state in the EU/EEA or covered by the ECTT, and 125 
target two or more such states (often on a linguistic basis, e.g. a French-language 
service in Belgium and France).  
 
On the other hand, of the hundreds of services available to a UK consumer, only 
a handful (36, many with no real impact in the UK) fall under the jurisdiction of 
another member state or an ECTT state. Some are pan-European services (e.g. 
Euronews) or public services obviously connected with the state that funds them 
(e.g. RTÉ in Ireland, France24 in France). Although sometimes presented (as in 
the Prime Minister’s Mansion House speech) as equally affecting the UK and 
other states, the numbers tell a very different story. 
 
Broadcasting after Brexit 
 
Overview 
 
Although it is proposed that EU law be carried over into UK law by way of the 
European Union (Withdrawal) Act 2018, this does not affect the laws of EU 
member states or EU law itself. This means that, from the point of view of the 
law of another member state, a service established in the UK will no longer be 
counted as under the jurisdiction of a member state for the purposes of the 
Directive. Unless it meets one of the other tests for jurisdiction, it will become a 
third-country service. 
 
If such happens, and a UK-established service falls outside of the Directive, 
service providers will be presented with a new challenge that they have not faced 
in decades (and in many cases never, as they were not established until well 
after the first Directive and have only ever been established and regulated in the 
UK). The impact will be magnified where a media enterprise has relied upon UK 
establishment for pan-European services (including where the ultimate parent is 
based elsewhere, i.e. in the United States, and so needs some foothold in order to 
access the EU market) or built up a portfolio of UK-established services 
(specialist channels, national variations, and the like), all established at the 
same UK address. The Commercial Broadcasters Association (CoBA) argues that 
some service providers will need to consider ‘restructuring’ services (including 
the likely loss of UK jobs) so as to fall, if needs be, within the jurisdiction of an 
EU member state.9 So what options present themselves? 
 
Continued application of the Directive 
 

                                                
9	CoBA,	‘Briefing	on	impact	of	Brexit	on	broadcasting	sector	2017’	(November	2017)	
http://www.coba.org.uk/wp-content/uploads/2017/11/COBA-Brexit-and-broadcasters-briefing-Nov-
2017.doc.	
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The first possibility is whether UK-established services could fall within the type 
of arrangements already in place for other European states. Specifically, the 
current Directive does apply within the European Economic Area (EEA), and so 
Norway, Iceland, and Liechtenstein are all within the AVMS system. Indeed, 
Norway is another market where a large number of broadcasters addressing 
audiences in Norway are established in the UK, including the major Norwegian 
commercial channels, and the Norwegian-language services of global 
broadcasting companies. Similar arrangements are in place in respect of 
Switzerland (a member of EFTA but not the EEA). However, the UK has not 
shown enthusiasm for EEA membership (or Swiss-type arrangements), and an 
attempt to make EEA membership a negotiating objective was rejected by the 
House of Commons (after it was supported in the House of Lords) during the 
parliamentary consideration of the legislation on withdrawal from the EU.10 
 
European Convention on Transfrontier Television 
 
An alternative to following the Directive through the EEA could be reliance upon 
the separate (Council of Europe) European Convention on Transfrontier 
Television, which as noted above was adopted alongside the Directive in 1989. (A 
‘disconnection clause’ in the ECTT ensured that EU states would apply the 
Directive between them, but the ECTT where a non-EU state was concerned11). 
Many EU states (including the UK) and some non-EU states have ratified the 
Convention; others, including Ireland, have not.  
 
However, the ECTT as it stands is effectively linked to the EU Directive as it 
was in 1997. A proposal to amend the Convention in line with the 2007 ‘AVMS’ 
changes to the Directive was ultimately abandoned in light of the EU’s objections 
to member states ratifying international agreements in areas of the EU’s 
exclusive external competences.12 Nonetheless, the ECTT is still in force (albeit 
with a narrower and arguably dated focus), and does include a number of non-
EU states (notably the Balkan states and Turkey, both of which are targeted by 
a number of UK-established services). Moreover, the UK’s exclusion from the 
(EU) European Regulators Group for Audiovisual Media Services (ERGA), which 
allows for regulatory cooperation, exchange of views, and assistance with 
interpreting relevant provisions, could be mitigated in part by continued 
participation in the European Platform of Regulatory Authorities (EPRA), which 
has a broader membership (including ECTT-only states). 
 
The UK’s attitude to the realistic prospect that the ECTT could support the 
broadcasting sector has varied. Recently, we see reliance being placed on it; it is 
argued in the ‘no deal’ notice on broadcasting published in September 2018 that 

                                                
10	‘MPs	reject	bid	to	stay	in	EEA	amid	Labour	revolt’	BBC	News	(14	June	2018)	
https://www.bbc.co.uk/news/uk-politics-44474661.		
11	ECTT,	article	17;	see	commentary	in	Daithí	Mac	Síthigh,	‘Death	of	a	Convention:	competition	between	
the	Council	of	Europe	and	European	Union	in	the	regulation	of	broadcasting’	(2013)	5	Journal	of	Media	
Law	133,	137;	Jan	Klabbers,	Treaty	Conflict	and	the	European	Union	(CUP	2009)	220–1.	
12	Robert	Uerpmann-Wittzack,	‘Media	and	information	society’	in	Stefanie	Schmahl	and	Marten	Breuer	
(eds),	The	Council	of	Europe:	its	laws	and	policies	[31.21];	see	further	Mac	Síthigh	(n	11)	139-144.	
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‘in the absence of the AVMSD regulatory framework, the ECTT framework 
continues to apply and may have increased relevance’,13 albeit with a limited 
enforcement mechanism and only partial coverage across the EU. This can 
however be compared with the franker comments of Matt Hancock (when 
Minister of State at DCMS), setting out in a letter to a House of Commons 
committee in 2017 a list of limitations: ‘it is dated, having been agreed for the 
market as was in 1993’ (not applying to on-demand or online services), ‘does not 
extend to all Member States’ and ‘does not contain any specific enforcement 
mechanisms to ensure its effective operation’.14 Multiple witnesses told a 
subsequent House of Commons committee similar.15  
 
Of the 561 services targeting one or more states (other than Ireland) currently 
covered by AVMSD or ECTT, 125 are targeting at least one non-ECTT state (e.g. 
the 65 services targeting Sweden and/or Denmark), and would be entirely 
without protection in the absence of the AVMSD. The remaining services would 
in theory be covered by ECTT even in its absence, to the extent that such 
coverage offers realistic protection into the future. Similarly, operators of pan-
European services would immediately face the prospect of new regulation in non-
ECTT states in a number of major markets, as well as the longer-term prospect 
of restrictions in ECTT states in light of its weaknesses.  
 
International trade law 
 
Beyond the specific features of broadcasting law, the UK could also seek to rely 
upon trade agreements, if it wanted to continue to promote the UK as a realistic 
option for the establishment of a service. Unsurprisingly, the UK Government 
has declared its attention, in its 2018 white paper on Brexit, to promote free 
trade in this field, specifying its desire to ‘(support) the continued growth of the 
UK’s broadcasting sector’.16 However, general international trade agreements 
rarely provide for specific access for broadcasting services (let alone something 
like the country of origin provisions in the Directive), and indeed may contain 
specific protections for national rules on culture as a departure from free trade 
principles.  This was acknowledged in the UK Government’s ‘sectoral analysis’ on 
broadcasting as there being no EU precedent ‘for including trade commitments 
on cross-border broadcasting with third countries’.17  
 

                                                
13	‘Broadcasting	and	video	on	demand	if	there’s	no	Brexit	deal’	(paper	deposited	in	Parliament,	
DEP2018/898,	13	September	2018)	http://data.parliament.uk/DepositedPapers/Files/DEP2018-
0898/3_Broadcasting.pdf	5.	
14	House	of	Commons	European	Scrutiny	Committee,	‘Documents	considered	by	the	Committee	on	25	
April	2017’	(2017)	[10.5]	and	[10.44].	
15	House	of	Commons	Digital,	Culture,	Media	and	Sport	Committee,	The	potential	impact	of	Brexit	on	the	
creative	industries,	tourism,	and	the	digital	single	market	HC	365	(January	2018)	[179-180].	
16	HM	Government,	The	United	Kingdom’s	exit	from	and	new	partnership	with	the	European	Union	(Cm	
9417)	[8.35].	
17	HM	Government,	‘Broadcasting	Sector	Report’	(2017)	
https://www.parliament.uk/documents/commons-committees/Exiting-the-European-Union/17-
19/Sectoral%20Analyses/6-Sectoral-Analyses-Broadcasting%20.pdf	[57].	
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In early 2018, the House of Commons Select Committee on digital, culture, 
media, and sport reported that it was more likely that broadcasting would be 
dealt with as a separate issue.18 It asked the Government for an update by May 
2018, highlighting the impact that exclusion from the country of origin system 
would have on the UK.  
 
Relocation to the EU (and the Irish case) 
 
The Prime Minister’s statement about mutual recognition is therefore capable of 
being understood as the only way that the UK can maintain its role as a 
preferred place of establishment.  
 
One possible outcome of Brexit, in the absence of mutual recognition, would be 
an enhanced role for the regulatory authorities in EU member states. Most 
notable is the position of the Broadcasting Authority of Ireland (BAI). Aside from 
public service channels, the television market in the UK and Ireland is extremely 
similar; customers of Sky, for instance, are offered the same non-PSB services. 
As far as Ireland is concerned, the vast majority of cable and satellite services 
received by customers actually fall under UK jurisdiction (including 34 ‘Irish’ 
versions of UK-focused services, typically to allow for localised advertising 
though with identical programming, and many more channels that simply 
address the UK and Irish markets alike). The regulatory authorities in a 
“receiving” state have very little scope under the Directive and EU law to 
regulate services not under its jurisdiction - a point which, having emerged in 
the early days of the Directive, has left the BAI with no meaningful role in 
respect of UK-established services for decades.19  
 
In future, the BAI could insist that UK-established services comply with Irish 
law - or take steps to fall under the jurisdiction of Ireland or another EU member 
state - if they wanted to continue operating in Ireland.20 It is also important to 
recall in this context, as noted above, that Ireland is not party to the ECTT (it 
never signed it, let alone ratified it) and so would have no obligation to facilitate 
UK-established services. Similarly, the intense discussion of the special status of 
Northern Ireland has focused, to a great extent, upon goods and on movement 
across the physical border, and has not really touched upon the question of 
broadcasting other than in a number of particular cases (e.g. availability of Irish-
language services, specifically linked to the Belfast Agreement). 
 
                                                
18	House	of	Commons	Digital,	Culture,	Media	and	Sport	Committee	(n	15)	[183-185].	
19	Although	the	Directive	sets	out	a	procedure,	this	is	subject	to	the	wider	body	of	EU	law	and	the	case	law	
of	the	CJEU	demonstrates	quite	a	limited	scope	for	‘receiving’	state	regulation	in	practice:	see	further	J	
Harrison	and	L	Woods,	European	Broadcasting	Law	and	Policy	(CUP	2007)	20;	AJ	Harcourt,	‘Institution-
driven	Competition:	The	Regulation	of	Cross-border	Broadcasting	in	the	EU’	(2007)	27	Journal	of	Public	
Policy	293;	R	v	Secretary	of	State	for	National	Heritage	ex	parte	Continental	Television	[1993]	2	CMLR	
333;	Craufurd	Smith	(n	6).	
20	For	discussion	of	the	possible	impact,	see	e.g.	Mark	Sweney,	‘Sky	warns	Disney	and	Discovery	of	no-deal	
Brexit	blackout’	The	Guardian	(London,	19	October	2018)	
https://www.theguardian.com/media/2018/oct/18/sky-warns-disney-and-discovery-of-no-deal-brexit-
blackout.	
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Moreover, if UK-established broadcasters (including those addressing states 
other than the UK and Ireland) think the best way to access the EU single 
market would be to relocate to a member state, Ireland could be a convenient 
destination, in light of language and geography (and indeed comparable 
regulatory requirements). On the other hand, the UK could in turn require that 
broadcasters be UK-established or at least comply with UK law; the result, for 
certain services, could be maintaining more than one place of establishment 
(possibly subject to different substantive rules too). 
 
The answer is not necessarily Ireland, though. A 2018 report suggested that the 
major media company Discovery Communications is considering Poland or the 
Netherlands21 as preferred jurisdictions if continued establishment in the UK 
becomes infeasible. 142 services operated by companies owned by Discovery, 
ranging from the original Discovery Channel in English, to Animal Planet in 
Czech, to TLC in Dutch (not to mention the major commercial channels in 
Sweden, Denmark, and Norway) are currently regulated under UK law by 
Ofcom.22 The active work of the Netherlands in promoting broadcaster relocation 
has also been noted by a House of Commons committee;23 interestingly, we have 
already seen a UK-established broadcaster relocate to the Netherlands some 
years ago, arguably in order to avoid the application of the UK Broadcasting 
Code (which in respect of explicit material is stricter than is typical in the EU) to 
its ‘Babestation’ services.24 Although not relevant for the Netherlands, Poland 
(and other EU states) which are party to the ECTT may also be able to benefit 
from its limited protection (in accessing states such as Turkey - and indeed the 
UK), though as discussed above and reiterated below, this option offers limited 
certainty beyond the short term. 
 
Conclusion 
 
As Brexit approaches, there is not yet a clear path for the regulation of 
broadcasting in the UK. By the time of Brexit, the AVMS Directive will probably 
be amended (becoming the fourth iteration of EU broadcasting law). The ECTT 
will limp on, set in stone as a companion to the second (1997) iteration; ‘likely to 
become obsolete’ according to a reference work on the Council of Europe,25 and 
without a realistic prospect of revision, in light of the EU’s attitude to it 

                                                
21	Mark	Sweney,	‘Discovery	to	shut	European	TV	hub	as	it	mulls	post-Brexit	plan’	The	Guardian	(London,	
29	May	2018)	https://www.theguardian.com/media/2018/may/28/tv-giant-discovery-to-shut-
european-hub-as-it-mulls-post-brexit-plan		
22	According	to	the	MAVISE	data.	The	major	exception	to	Discovery’s	UK	focus	is	the	establishment	of	its	
‘Eurosport’	channels	(operated	by	a	subsidiary	not	fully	acquired	until	2015)	in	France.	
23	House	of	Commons	Digital,	Culture,	Media	and	Sport	Committee	(n	15)	[49].	
24	Maggie	Brown,	‘Freeview	“porn”	sparks	Ofcom	action’	The	Guardian	(London,	7	March	2012)	
https://www.theguardian.com/media/2012/mar/07/freeview-porn-ofcom-action;	Semper	Azeez-Harris,	
‘Soft	Porn,	OFCOM	and	Dickheads:	One	Night	Behind	the	Scenes	at	Babestation’	Vice	(23	March	2015)	
https://www.vice.com/en_uk/article/4w7kpd/pornhub-ofcom-and-dickheads-one-night-behind-the-
scenes-at-babestation-303;	on	the	origins	of	the	genre	in	the	UK	market,	see	e.g.																																																																																																																																																																																																																																																																																																																																																																																																																																																																		
Stephanie	Marriott,	‘The	audience	of	one:	adult	chat	television	and	the	architecture	of	participation’	
(2009)	50	Screen	25.	
25	Uerpmann-Wittzack	(n	12)	[31.22]	
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(according to the present author, writing in 201326 without any contemplation of 
Brexit and indeed regretting the sidelining of the Council of Europe’s role). At 
best it can act to slow the process of change, and the Convention’s non-
application to states for which the UK has long been the place of establishment 
of choice (e.g. Sweden and Ireland) is a significant weakness (above and beyond 
its already understood problems on its own terms).  
 
The challenge for the UK (and the European Union) is whether the desire to 
have ‘mutual recognition’ is possible. The very idea of the country of origin 
principle has long been controversial (much more so outwith the UK, given the 
imbalance of establishment as discussed above). It is only palatable because, 
even if a ‘targeted’ state cannot apply its own rules, it can at least rely on the 
expectation that the ‘regulating’ state is acting in accordance with the Directive. 
The UK may therefore, as the price of mutual recognition, have to agree to 
continue to mirror AVMS rules (something that is proving controversial in other 
areas of Brexit policy) or make other commitments. Whether it is willing to do so 
is something upon which the Government has (to the obvious horror of some in 
the industry) remained rather silent so far. The prospect of new frontiers for 
broadcasting services being an unusual 30th birthday present for the Directive 
(and Convention) should not (yet) be ruled out. 

                                                
26	Mac	Síthigh	(n	11).	


