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Defending property: self-help remedies, the use of force, 

and the concept of a property right 

 

Robin Hickey* 

 

 

I. INTRODUCTION 

 

If, without my consent, you have something that belongs to me, do I have the right to take it 

back? And can I use force to do so? The common law has no definitive answer to these 

deceptively simple questions, and the uncertainty surrounding the putative ‘right to recaption’ 

has long been the subject of lament by distinguished lawyers. It remains, however, a matter of 

some importance, and one likely to bear considerable significance where it is at stake in 

proceedings, especially in criminal matters where potentially it affords a defence to a charge 

of theft or criminal damage.1 It also serves as a central manifestation of the fundamental 

conception of ownership at work in the common law. While it seems almost unbearably trite 

to say that, if O is the owner of some thing, she is entitled to have it, this proposition underpins 

and enables many very ordinary dealings with things in our daily lives. Indeed, it could be said 

to be the very essence of a liberal conception of ownership,2 since, at a general level, ‘having’ 

a thing creates the conditions for that exercise of decision-making authority in respect of it 

which has been identified as the hallmark of ownership.3 An account of ownership which takes 

seriously the foundational place of a ‘right’ to possess needs to be able to explain the extent of 

                                                       
*Professor of Law, Queen’s University Belfast. Thanks to Ben McFarlane, Christopher McCrudden, John Morison 

and the anonymous reviewers for very helpful comments. The usual disclaimer applies. 
1 See for example the set of decisions concerned with the removal of wheel clamping devices for parking violations 

on private land, where the general issue concerns whether the remover of the clamp can set up as a defence to a 

charge of criminal damage that he removed the clamp to protect his property in the car: R v Mitchell [2003] EWCA 

Crim 2188 [2004] RTR 14; Stear v Scott (Note: 1984) [1992] RTR 226 (DC). 
2 Honoré calls the right to possess ‘the foundation upon which the whole superstructure of ownership rests’: AM 

Honoré, ‘Ownership’ in AG Guest (ed) Oxford Essays in Jurisprudence (Oxford, OUP, 1961), 113. 
3 See for example L Katz, ‘Exclusion and Exclusivity in Property Law’ (2008) 58 University of Toronto Law 

Journal 275, describing the essence of ownership by analogy to sovereignty and the ‘agenda-setting authority’ of 

the owner. 



any ability to defend or retake property, and to account for the complex interplay of values at 

stake in framing its limits. While we might assume that a ‘right’ to recaption follows 

automatically from, or indeed is included within, O’s general right to exclude others from her 

thing, we will see that in analytical terms this is not straightforwardly the case, and to 

understand rigorously the owner’s ability to recapture or defend we need to pay broader 

attention to the broader relationship between property, tort and criminal law. 

A first glance at the authorities suggests that the common law uncontroversially 

recognises a self-help remedy to take back wrongfully-taken goods.4 The possibility is 

generally framed in terms of the ‘right’ of the owner or prior possessor (‘the right of recaption’), 

and this right is considered to be of ancient provenance. Thus, in an influential review of the 

law within the report that informed the drafting of the Torts (Interference with Goods) Act 

1977, the Law Reform Committee was of the opinion that: 

 

There is little doubt that, under the existing law, an owner is entitled to retake his chattel 

peaceably from any person who is unlawfully in possession of it…5 

 

However, the Report goes on to express some frustration at the opacity of the law on recaption, 

and struggles to state its parameters exactly.6 It also notes a tension between the state of the 

law and the layperson’s likely perception of her rights in this regard.7 The analytical result has 

been a tendency to account for the law on recaption through discursive analysis of a series of 

apparently discrete propositions which bear no necessarily linear relation to each other, and 

have no overarching conceptual framework.8 Correspondingly, more recent authorities have 

                                                       
4 Blades v Higgs (1861) 10 CB NS 713; 142 ER 634. It would be more accurate, if less pithy, to say: ‘to take back 

goods which have been the subject of wrongful interference’, since it is clear that scope of the relevant wrongs to 

which this self-remedy responds is broader than acts of taking. 
5 Law Reform Committee, Eighteenth Report: Conversion and Detinue (1971) Cmnd 4774, [116]. 
6 Ibid [121]. 
7 ‘This is a field of law which touches very closely the ordinary man’s conception of his fundamental rights and 

in our view it is of the essence of a good law on the subject that it should allow self-help where the majority of 

the community think it reasonable’: ibid [122]. 
8 For example: O can peacefully recapt something wrongfully taken; O can use reasonable force to recapt 

something wrongfully taken where the taking disturbs her possession; O’s servants can peacefully recapt 

something, or use force to recapt something taken; O is entitled to enter on to the land of the trespasser to retake 

goods wrongfully taken. For an analytical account of the law written in this style, with close attention to the 

authorities, see: CA Branston, ‘The Forcible Recaption of Chattels’ (1912) 28 LQR 261. 



taken the view that the availability and extent of the right to recaption are far from clear, and 

its principles have not been very thoroughly developed.9 In part, this might be referable to what 

we might term an ordinary judicial wariness of self-help as an alternative to litigation, in light 

of readily appreciable concerns for the risks to society which might arise as citizens are 

encouraged to pursue justice by their own hand.10 But it is equally clear that the conceptual 

basis of the law on defence and recaption has not been authoritatively articulated, and this is a 

concern insofar as it reflects the intellectual poverty of a basic and foundational component of 

our property thought. 

 Accordingly, this chapter concerns itself mainly with the overarching conceptual 

framework of the law of defence and recaption, rather than the details of particular doctrinal 

propositions.11 Discounting the possible judicial preference to eschew the development of self-

help remedies for public safety concerns, the argument here is that there are at least two broader 

jurisprudential reasons which explain why it has proved so difficult to state the law on recaption 

clearly. The first is an analytical issue: accounts of the law tend to assume rather lightly that a 

right to recaption actually exists, when there are reasons of first principle to doubt that it does. 

In particular, since in English law there is no perfect duty on anyone to restore personal 

property taken or withheld from an owner,12 there can be no straightforward entitlement to take 

                                                       
9 ‘The law has not been clarified since the Law Reform Committee Report and one certainly cannot deduce from 

such scant authority as there is on recaption of chattels the general rule that a person is entitled to use reasonable 

force to recover a chattel of which he has been wrongfully deprived’: Tuckey LJ in Mitchell [2003] EWCA Crim 

2188; [2004] RTR 14, [16]. 
10 See eg Southwark London Borough Council v Williams [1971] Ch 734, 745-746. Also note Tuckey LJ’s 

observation in Mitchell that there are other routes to recovery: ‘We can understand that the appellant felt annoyed 

by what happened because we accept that he believed that he had been lawfully parked and Metro had no right to 

clamp his car. But self-help was not his only reasonable remedy. He could in fact have paid the £60 (he had the 

cash on him), and then sought to recover it via Metro's appeal process or through the civil courts’, Mitchell [2003] 

EWCA Crim 2188; [2004] RTR 14, [19]. 
11 For discussion on the doctrinal propositions, including commercial applications and suggestions for reform, 

see eg: L Aitken, ‘The Abandonment and Recaption of Chattels’ (1994) 68 Australian Law Journal 263; C 

Hawes ‘Recaption of Chattels: the Use of Force Against the Person’ (2006) 12 Canterbury Law Review 253. 
12 At least as early as Bracton it was observed that actions to recover movables in English law ‘will only be in 

personam, because he from whom the thing is sought is not bound to return the thing absolutely but disjunctively, 

to restore it or its value. By simply paying its value he is discharged, whether the thing itself is in existence or 

not’: GE Woodbine (ed), Henri De Bracton on the Laws and Customs of England (SE Thorne (trans), Cambridge 

MA, Harvard University Press, 1968), Vol 2, 292. 



something back as a matter of right.13 Secondly, having assumed the existence of such a right, 

available commentary and analysis focuses on its extent, chiefly through consideration of a 

number of (admittedly important) matters of policy concern (eg can O enter the land of another 

to retake? is O justified in applying force in retaking?). While such matters are clearly 

important in determining the sphere of O’s ability to act, they have no necessary connection to 

the presence or absence of any right to retake that O may have – they refer instead to the scope 

of duties to which O is subject, and which shape and constrain her authority in relation to the 

thing in ways extrinsic to her core property right. Each of these reasons gestures towards a 

deeper and counter-intuitive possibility: there is no specific right to recaption at common law. 

Sometimes it might seem as if there is, as where goods are retaken by a claimant as a self-help 

alternative to damages for the defendant’s conversion, or where a defendant escapes a criminal 

charge by relying on an argument that the goods were hers; but when these kinds of phenomena 

are analysed rigorously, it turns out that each is better explained by reference to applicable 

rules of tortious or criminal liability, and does not necessarily depend on the existence of a 

formal right to recaption. This, in turn, has important and far-reaching implications for the 

nature and structure of property rights at common law, particularly to the extent that uncritical 

rehearsal of the existence of a general right to recaption has obscured the prominent role of the 

law of obligations in delineating property rights, resolving property loss, and implicating a 

broader range of human values than those prima facie at stake in a property dispute. 

 Each of these claims is developed in the successive sections of this chapter, and taken 

together they articulate both an original conceptual framework for the ability to defend and 

recapture property, and an account of the broader significance of this framework for the nature 

and justification of ownership. Section II examines the doctrinal structures that enable the 

protection of title to goods in English law, which for present purposes comprise liability rules 

implemented by the tort of conversion.14 It argues that, in the context of interference with 

goods, while a given interferer X will come under a duty to compensate O for the loss caused 

by the interference, this is best understood as a remedial duty flowing from the wrong of X’s 

conversion. Recaption represents one means of satisfying this duty, but this is analytically 

distinguishable from the proposition that O has a right to recapt, and on this view the latter 

                                                       
13 At least in the sense of an owner having a freestanding claim-right to take something back. This point is explored 

below. 
14 On the general distinction between property rules and liability rule, see G Calabresi and AD Melamed, ‘Property 

Rules, Liability Rules, and Inalienability: One View of the Cathedral’ (1972) 85 Harvard Law Review 1089. 



proposition serves to obscure rather than clarify the functions of the law of obligations in 

property contexts. Section III argues that, in a related way, difficult questions pertaining to the 

social limits of defence and recaption have been addressed and implemented through 

adjustments of tortious and criminal duties, rather than by adjustments to O’s ownership per 

se. Indeed, properly construed, even the most difficult political question about the limits of 

property defence – can O use disproportionate force to defend her home? – is analytically 

agnostic as to the nature and extent of O’s property. At the level of doctrine and value, the law 

on of the application of force to defend or recapture property is best understood as an example 

of the law shaping and constraining O’s exercise of authority in relation to her thing in ways 

extrinsic to the right to exclude that forms the content of her ownership. Section IV draws the 

implications of these arguments together to offer a general observation on the nature of 

ownership in the common law: the substance of O’s relation to her thing is constructed and 

implemented through the law of obligations. While the chapter resists the reductionist turn that 

would disaggregate the essence of property into obligations, it does suggest that the 

obligations-based structure of property protection has significant implications for the nature 

and justification of property rights at common law. Specifically, this structure reveals the 

potential of property institutions to encompass and reflect a broader range of human values 

than those ordinarily thought to underpin conceptions of property as a right to exclude. The 

potential for the social limits of this core right to be delineated and refined through competing, 

countervailing adjustments to extrinsic norms of tort law and of criminal law locates the 

doctrinal institutions which resolve property disputes in a more plural, more reflexive frame; 

but not one which derails ownership or its analytical form in such a way as to threaten the 

autonomy-serving and transactional value championed by exclusion accounts. In this way, 

attentiveness to the obligation-based doctrinal and analytical structures of ownership offers a 

solution to the persistent theoretical and practical problem of framing property institutions to 

reflect plural, incommensurable values in ways consistent with the demands of the rule of law. 

 

II. THERE IS NO RIGHT TO RECAPTION 

 

Whilst it might seem deeply counterintuitive to suggest than an owner of something might not 

have a right to take it back, here I argue that this is the most accurate rendering of O’s position. 

The argument develops, first, through some observations of first principle about the protection 

of title to goods, and then by noting some corroborating features of the current law. 



 In English law, protection of ownership interests in goods is achieved through the law 

of torts, and chiefly the tort of conversion.15 The evolution of tortious norms in this respect is 

deeply contingent, and the history of the procedural development of conversion is fascinating 

and frustrating in equal measure;16 but English law has arrived at a position that appears to 

effect and protect a very pure notion of property as a right to exclude. If, abstractly construed, 

O’s ownership of something consists in everyone else coming under a duty not to interfere with 

O’s control of that thing,17 in English law this finds doctrinal expression in the general duty 

not to convert O’s thing. What counts as a conversion – that is, what counts as a breach of the 

duty not to interfere with O’s control – has not entirely succumbed to satisfactory definition; 

but the gist is that conversion is ‘an act of deliberate dealing with a chattel in a manner 

inconsistent with another's right whereby that other is deprived of the use and possession of 

it’.18 It is clear that this catches even transient, non-exhaustive uses.19 Accordingly, in English 

law, the content of O’s ownership of something can be understood to comprise the general duty 

on everyone else not to interfere with O’s control of the thing; and correlatively, O has the right 

to exclude everyone else from control of the thing.   

                                                       
15 See generally S Green and J Randall, The Tort of Conversion (Oxford, Hart Publishing, 2009); M Jones (ed) 

Clerk and Lindsell on Torts, 22nd edn, (London, Sweet & Maxwell, 2017), Ch 17; PBH Birks ‘Personal Property: 

Proprietary Rights and Remedies’ (2000) 11 KCLJ 1. 
16 For an excellent overview see S Douglas, Liability for Wrongful Interference with Chattels (Oxford, Hart 

Publishing, 2011); and JB Ames, ‘The History of Trover’ (1897–98) 11 Harv LR 277; continued 374. 
17 B McFarlane, The Structure of Property Law (Oxford, Hart Publishing, 2008), 140; JE Penner, The Idea of 

Property in Law (Oxford, Clarendon Press, 1977); TW Merrill and HE Smith, ‘The Morality of Property’ (2007) 

48 William & Mary Law Review 1849, 1850; TW Merrill, ‘Property and the Right to Exclude II’ (2014) 3 

Brigham-Kanner Property Rights Conference Journal 1, 3.  
18 Kuwait Airways Corpn v Iraqi Airways Co (Nos 4 and 5) [2002] UKHL 19; [2002] 2 AC 883, [38], Lord 

Nicholls approving the general statement of the law taken from the 17th edn of Clerk and Lindsell. Now see Clerk 

& Lindsell (nXX), [17-06]. 
19 Aitken Agencies Ltd v Richardson [1967] NZLR 65; Petre v Heneage (1701) 12 Mod 519; Vandrink and 

Archer’s Case (1591) 1 Leon 221; Walgrave v Ogden (1591) 1 Leon 223. 



Where a given interferer, X, converts O’s thing, he comes under a specific duty20 to 

remedy O’s loss.21 Importantly, this does not inevitably entail that O recovers the thing in 

specie. Damages is the ordinary remedy for conversion (as it was in the Roman vindicatio, 

often, though perhaps a little uncritically, taken as the paradigm property claim).22 Specific 

recovery is possible but exceptional. Section 3 of the Torts (Interference with Goods) Act 1977 

preserves established jurisdictions at common law and in equity to order a defendant to deliver-

up converted goods, but such an order is expressly at the discretion of the court, and it is clear 

that the jurisdiction will not be exercised where damages would be an adequate remedy.23 This 

means in practice that litigation will rarely enable O to get her thing back, unless she can 

establish that the asset bears deep personal significance, or that for other reasons it would be 

impossible to replace it in the current state of the market.24 Accordingly, the content of O’s 

remedial right is best understood as comprising a duty on X to compensate O’s loss, which in 

most cases will be achieved by paying her the value of the thing at the date of its conversion. 

The compensatory aims of this remedial right are corroborated and further reflected in a 

number of ancillary rules, such as the courts’ ability to require O to accept the tender of 

equivalent goods in satisfaction of her loss.25 

                                                       
20 For present purposes the important point is that, as a consequence of facts relating to X’s conduct, X becomes 

obligated to respond to O. There is an important debate about whether X immediately comes under a legal duty 

to O, or whether X incurs a liability which is perfected by a later court order: see eg S Smith, ‘Duties, Liabilities, 

and Damages’ (2012) 125 Harvard Law Review 1727, arguing that only a liability arises. Either way, O’s recovery 

follows from the remedial responsibilities of X. 
21 Remedies for conversion are uncontroversially compensatory in nature and aim, and damages is the ordinary 

award: ‘The action in conversion is a purely personal action and results in a judgment for pecuniary damages 

only. The judgment is for a single sum of which the measure is generally the value of the chattel at the date of the 

conversion together with any consequential damage flowing from the conversion and not too remote to be 

recoverable in law’, Lord Diplock in General and Finance Facilities Ltd v Cooks Cars (Romford) Ltd [1963] 1 

WLR 644, 650 (CA). See generally Clerk & Lindsell (nXX), [17-93]. 
22 In substance and form, the vindicatio is much closer to conversion than is commonly assumed: see R Hickey, 

‘Wrongs and the Protection of Personal Property’ (2011) Conv 48, 55. 
23 Clerk & Lindsell (nXX) [17-89]; Green & Randall (nXX) 207-8. 
24 Howard E Perry Ltd v British Railways Board [1980] 1 WLR 1375. 
25 Solloway v McLaughlin [1938] AC 247 (PC). 



It bears emphasis that, where it arises, the operative cause of O’s remedial right is X’s 

wrong (specifically, X’s conversion of O’s goods to X’s own use).26 In the absence of a 

conversion, O can assert no specific right against X in relation to the thing in question. This is 

outstandingly (and perhaps absurdly) demonstrated in a set of cases where O fails to recover 

her goods notwithstanding that X agrees that an asset in dispute belongs to O.27 In Clayton v 

Le Roy,28 for example, the claimant’s watch was stolen, and the claimant told the jeweller from 

whom he had earlier bought the watch of the theft. Following the theft, a serendipitous chain 

of transactions, which included a good faith purchase, culminated in the purchase of the watch 

by a Mr Bennett, who sent the watch to the same jeweller for repair. The jeweller recognised 

the watch, and wrote to the claimant to advise that Mr Bennett was willing to return the watch 

if the claimant would pay the purchase price. Incensed at the suggestion, the claimant ill-

advisedly purchased and served on the jeweller a writ of detinue (for present purposes, a 

forerunner of conversion),29 ill-advisedly because he did so prior to making a formal demand 

that the defendant jeweller re-deliver the watch. Since the defendant had not refused a formal 

request prior to the purchase of the writ, the court held that the defendant had committed no 

wrong at the date of the writ, and the claimant had no remedial entitlement.30 Cases in this line 

serve to demonstrate that owning something is not, without more, sufficient to generate a 

specific right against X to its value or recovery, the latter depending entirely on X’s 

commission of a recognised wrong. 

This wrongs-based structure of the law has crucial implications for the analytical nature 

of property rights, and in turn for the idea of a freestanding right to recaption. Other things 

being equal, and absent any conduct amounting to a wrong, O’s ownership consists solely in 

the general duty of others not to interfere with her control of the thing.31 This general duty 

protects and preserves a sphere of freedom for O to deal with the thing as she sees fit – to use 

                                                       
26 For the more general view that this linkage between wrong and corresponding right of action has critical 

implications for our understanding of tort law, see J Goldberg and B Zipursky ‘Civil Recourse Defended: A Reply 

to Posner, Calabresi, Rustad, Chamallas, and Robinette’ (2013) 88 Indiana Law Journal 569. 
27 For the view that the results in these cases are ‘absurdly unfair’, see N Palmer (1981) Conv 62, 68. 
28 [1911] 2 KB 1031 (CA). 
29 See generally S Douglas ‘The Abolition of Detinue’ (2008) Conv 30. 
30 [1911] 2 KB 1031, 1050, 1052. 
31 McFarlane (nXX) 22-23, 140; Penner (nXX). For an overview of the theoretical position which emphasizes the 

right to exclude as the basis of ownership, see Katz (nXX), 279–85, and the discussions cited there.  



and enjoy it, to paint it pink, to give it away, and so on;32 but this is understood as a negative 

liberty,33 which though it safeguards and enables O’s ability to make decisions about how to 

use the thing,34 nevertheless entails no further enumerated claim-rights, including no claim-

right to retake.35 When O in fact retakes something in circumstances where no one has 

committed any wrong, as for example where she loses something in a public place and later 

retraces her steps to take it back, the jural position is more accurately rendered by saying that 

O has a liberty to retake the thing,36 that liberty consisting in the absence of a duty on O not to 

retake the thing: i.e. O is not in breach of duty to X (or Y, or Z, or anyone else) if O does retake 

the thing, and correlatively X (or Y, or Z, or anyone else) has no-right of redress if O does 

retake the thing. This proposition is evident, though only impliedly articulated, in the 

cornerstone principle of relativity of title at common law. Any possessor of goods acquires a 

property right good against the whole world except those who can prove an earlier and therefore 

better title.37  From the opposite end, only those with an earlier, better title can exclude a 

possessor of goods from the thing in question. Unless she comes under such a duty of non-

interference, O is free to take the thing in question; and it is this freedom – the absence of a 

                                                       
32 JW Harris, Property and Justice (Oxford, Clarendon Press, 1996), 29-32. 
33 I Berlin, ‘Two Concepts of Liberty’ in I Berlin, Four Essays on Liberty (Oxford, Oxford University Press, 

1969). 
34 The duty of non-interference is a ‘protective perimeter’: see HLA Hart, ‘Legal Rights’ in HLA Hart, Essays on 

Bentham: Studies in Jurisprudence and Political Theory (Oxford, Clarendon Press, 1982) 162, 171-173; Penner 

(nXX), 40; and J Penner, ‘Ownership, Co-ownership, and the Justification of Property Rights’ in T Endicott et al 

(eds), Properties of Law: Essays in Honour of Jim Harris (Oxford, OUP, 2006), 167–8. 
35 Thus equally, for example, O has no claim-right to use her thing: see eg S Douglas and B McFarlane, ‘Defining 

Property Rights’ in J Penner and H Smith (eds) Philosophical Foundations of Property Law (Oxford, OUP, 2013), 

219. Indeed, strictly speaking, no Hohfeldian claim-right is a claim-right of the holder to do a particular thing, 

since a claim-right can only be about the conduct of somebody else: J Finnis, ‘Some Professorial Fallacies About 

Rights’ (1972) 4 Adelaide Law Review 377, 379. So a claim-right to recapture, like a claim-right to use, does not 

make analytical sense. The most that could be said is that X may be under a duty to O to allow O to retake the 

thing. 
36 A liberty is properly distinguished from those rights (called ‘claim-rights’) which correlate to legal duties. 

Indeed, a liberty consists exactly in the absence of any such duty. Where O has a liberty to do something, in so 

doing O breaches no duty to X. Correlatively, X has no-right that O shall not do so, and is not entitled to redress 

if O does: WN Hohfeld, ‘Some Fundamental Legal Conceptions as Applied in Judicial Reasoning’ (1913–14) 23 

Yale Law Journal 16, 32-33. 
37 WJ Swadling, ‘Property’ in A Burrows (ed) English Private Law, 3rd edn (Oxford, OUP, 2013), 4.422. 



duty not to interfere – that accounts for O’s ability to take things that belong to her in 

circumstances where she has not been wronged. 

Other things being equal, the model applied where O simply loses a thing in a public 

place and goes to get it back would also fall to be applied where the thing is in X’s possession. 

On this model, O has a liberty against X to recapture. It follows that if O is to be considered to 

have something more than this – if she is considered to have a technical claim-right to recapture 

goods, as appears to be the orthodox view – this claim-right plausibly could arise only in 

response to some further breach of duty by X occasioned on the facts. This means that, if it 

exists, the right to recaption it is at best a remedial claim-right corresponding to X’s duty to 

compensate O for the loss occasioned by X’s interference with O’s control. Here however, the 

general remedial structure of conversion discussed above, which leans against specific 

recovery and favours damages as a standard award, argues against conceiving a remedy of 

recaption as a matter of right. To the extent that it is permitted, successful recaption surely 

satisfies O’s claim against X, but that it is exactly the point: like the court’s function to compel 

O to accept an equivalent,38 recaption provides one means of satisfying X’s obligation to 

remedy the loss caused by his conversion. Beyond this, it is not clear that the idea of a right to 

recaption has any analytical value, and indeed to conceive of O’s entitlement to retake in terms 

of a claim-right serves to obscure rather than clarify the nature of property at common law. 

This is not to say, of course, that the law does not sometimes facilitate O’s self-help 

recovery of things taken for her. Clearly it does so in a number of important ways: for example, 

the potential for a refusal to redeliver on demand to amount to a conversion provides an 

encouragement to X to avoid liability by returning a thing he knows is not his;39 and the 

potential for O to evade a possible competing liability for improvements made to the thing by 

X,40 to say nothing of evading the general costs and probative challenges of litigation, seems 

to incentive self-help over recourse to the courts.41 The point here is just that none of these 

things entails that O has a right to retake something that belongs to her. Strictly speaking she 

does not. Generally she is at liberty to retake her thing, and in appropriate circumstances she 

will acquire a remedial right that X compensates for her loss, which latter might be satisfied by 

retaking; but in analytical terms this is not the same as holding that she has a right to recaption. 

                                                       
38 Solloway v McLaughlin [1938] AC 247 (PC); Green and Randall (nXX) 209-10. 
39 Howard E Perry Ltd v British Railways Board [1980] 1 WLR 1375; Issack v Clark (1614) 1 Bulst 306. 
40 Greenwood v Bennett [1973] QB 195. 
41 Green and Randall (nXX) 209-210. 



 

III. POLICY-ENDS EFFECTED BY OBLIGATIONS, NOT PROPERTY 

 

As noted above, cases and commentary on recaption tend not to be concerned with the 

existence of a right to recaption per se, and rather assume its availability and ancient 

provenance. The purpose of this section is not to object further to this analytical mistake, but 

rather to highlight a related consequence. The kinds of issues which have troubled courts and 

commentators about the practice of self-help have concerned what we might term the social 

limits of O’s behaviour, reflected for example in particular questions about whether and to what 

extent O can access X’s land to take back her thing, or use force to secure its recovery. These 

kinds of limits are self-evidently of interest and import to a stable and peaceful society, and 

there is no question that they represent an appropriate matter for adjudication. Here I wish to 

observe, though, that the accomplishment of these ends bears no necessary connection to the 

presence or absence of any right to retake that O may have. It depends instead on the scope of 

duties to which O herself is subject, and which shape and constrain her exercise of authority in 

relation to the thing in ways extrinsic to her core property right.  

 The report of the Law Reform Committee which informed the Torts (Interference with 

Goods) Act 1977 engaged in specific discussion of defence and recaption, and, whilst its 

recommendations relating to defence and recaption were not enacted in the 1977 Act, it 

continues to represent a useful and authoritative account of the law.42 Instructively, having 

briefly rehearsed the availability of a general right of peaceable recaption,43 the report took the 

view that the law was far from clear on the extent of the right, principally as to whether force 

might be used to retake property, and whether it was possible without permission to enter on 

to the land of another to retake property.44 Having considered but rejected the value of an 

absolute prohibition on retaking in either of these scenarios, the report proposed to resolve the 

current ambiguity with the proposition that neither should be permitted unless the person 

retaking had acted reasonably.45 This would require judgments on the facts of particular 

scenarios, and while it leaves open the question of whether such context-sensitive patterns of 

reasoning are consistent with the layperson’s wish to know very clearly in a stipulated context 
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how she should behave, nevertheless the proposed approach is consonant with the historical 

development of the law in this area. Consider the following quotation from Blackstone: 

 

“If, for instance, my horse is taken away, and I find him in a common, a fair, or a public 

inn, I may lawfully seize him to my own use; but I cannot justify breaking open a private 

stable, or entering on the grounds of a third person, to take him, except he be feloniously 

stolen; but must have recourse to an action at law”.46 

 

The aim of this quotation is to delineate when O’s entry on to land for the purposes of retaking 

will be lawful. Other things being equal, like everyone else in the world, O is under a duty not 

to enter land belonging to X unless and until she is permitted to do so (eg unless and until X 

exercises his power to alter the prevailing jural relation by releasing O from her duty not to 

enter on the land). The proposition at stake is that this is otherwise where X has taken O’s 

goods on to X’s land. If this is true, and the authorities seem to suggest that it is, analytically 

there are two possibilities, each of which comes to the same thing in practice. Either: (i) X’s 

general right to exclude others from the land is not available against O for so long as X retains 

on his land goods he has taken wrongfully from O, such that correlatively we can regard O as 

being under no duty not to enter X’s land for this purpose (ie O has a liberty to enter X’s land 

for the purpose of recaption); or (ii) while O is still under a prima facie duty not to enter X’s 

land where X has wrongfully taken O’s goods, on the facts this duty is waived by operation of 

law, such that O has an immunity to enter the land for the purposes of retaking.47 Either way, 

the net result is that O can enter to retake the goods, and this result is effected analytically by 

an adjustment of the prima facie duty to which O is subject (the duty not to enter X’s land). 

Instructively, then, the question whether O can enter X’s land to retake something is 

analytically agnostic as to O’s property rights: irrespective of whether O is accurately regarded 

as having a formal right to retake her goods, the matter of her entry to X’s land can be addressed 

and resolved by considering the scope of the duties O owes towards X. 
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 A similar pattern emerges in respect of O’s ability to use force to defend goods. Again 

the cases and commentaries seem to proceed on a default assumption that in at least some 

circumstances it is permissible for O to retake goods and to use force in so doing, and again 

this assumption is perhaps adopted too uncritically.48 However, for present purposes the 

broader point is that cases of this kind are not strictly about the scope of O’s rights. All of the 

pertinent questions of law which have occupied judges in reported decisions are questions 

concerned with the scope of possible justifications for criminal or civil liability in light of the 

context provided by a defendant’s assertion that she was defending property. This is true of the 

well-known decision in Blades v Higgs,49 where the formal matter at stake was whether the 

defendants could justify an assault by pleading that they were taking steps to protect the goods 

of their master. The same matter was at stake more recently in R v Burns, where the defendant’s 

use of force to eject a passenger from his car was held to be unlawful because on the facts there 

were other more reasonable methods by which the defendant could have regained exclusive 

possession of his car.50 It is also true of Green v Goddard,51 argued before Holt CJ, which Clerk 

& Lindsell cites to justify the possibility of applying force to defend or resist violent trespass.52 

The short report of Green records: 

 

[I]t is lawful to oppose force to force; and if one breaks down the gate, or comes into 

my close vi & armis, I need not request him to be gone, but may lay hands on him 

immediately, for it is but returning violence with violence: so if one comes forcibly and 

takes away my goods, I may oppose him without any more ado, for there is no time to 

make a request.53 

 

                                                       
48 For example, Clerk & Lindsell (nXX), [30-06], makes the general point in reliance on the case of Dean v Hogg 

and Lewis (1824) 10 Bing 345; 131 ER 937, where the conclusion was that a hirer did not have exclusive 

possession of a boat, and therefore was not in a position to justify force employed to eject an intruder, so the first 

difficulty here is the attempt to justify a proposition on its negative. The reported judgment of Tindal CJ similarly 

assumes that, other things being equal, a possessor would be justified in using force, but no authority is cited: 

(1824) 10 Bing 345, 350; 131 ER 937. 
49 (1861) 10 CB NS 713; 142 ER 634. 
50 R v Burns [2010] EWCA Crim 1023; 1 WLR 2694, [14]. 
51 (1704) 2 Salk 641; 91 ER 540. 
52 Clerk & Lindsell (nXX) [30-14]. 
53 (1704) 2 Salk 641; 91 ER 540. 



This reasoning makes particularly clear that the operative concern is about the appropriate 

limits of the application of force, with the property interest of the defendant supplying the 

context rather than the analytical content of the reasoning. Without more, recognition that D 

might defend herself and her goods in this context has no analytical bearing on the content of 

her property. This is not to say that it does not shape her behaviour in respect of the asset – 

clearly whether D is able to apply force to resist taking has a significant bearing on her ability 

to exercise decisional autonomy with respect to the thing, and we will return to this point 

shortly. But for present purposes, the important point is again that the outcomes of these cases 

depend on adjustment of the duties to which O is subject, through the recognition of appropriate 

defences, rather than on any augmentation of her property rights. 

 These outcomes find an important and instructive parallel in the more recent law on 

defence of a household. As is readily apparent, this is a matter of enormous political and 

popular concern. In April 2018, the month of the 12th MSPL conference, there was a widely 

reported incident in Hither Green, London (nine miles from the location of that MSPL 

conference) in which an alleged burglar was fatally-stabbed, and a homeowner arrested on 

suspicion of murder before being released without charge.54 The case provoked strong reaction 

and interest, including significant controversy arising from a sense that victims of crimes were 

being treated as perpetrators. Major news outlets carried analysis on what counts as reasonable 

force ‘when someone is defending their home’.55 

So far as the law is concerned, it has for some time been clear that an appropriate 

measure of force can be justified in defending land or a home: as Millett LJ put it in Revill v 

Newberry, ‘violence may be returned with necessary violence’.56 The difficult question is what 

counts as reasonable force. The common law position now finds statutory expression in section 

76 of the Criminal Justice and Immigration Act 2008, as amended by the Legal Aid Sentencing 

and Punishment of Offenders Act 2012 and the Crime & Courts Act 2013. Reflecting the 

premise that a defendant under pressure may not be able to weigh with nicety the various 

                                                       
54 ‘Hither Green “burglary death” suspect to face no action’, BBC News 6 Apr 2018 

https://www.bbc.co.uk/news/uk-england-london-43676359. 
55 See eg ‘What are your rights in tackling burglars?’, BBC News, 6 Apr 2018, https://www.bbc.com/news/uk-

43652308; ‘Hither Green burglar stabbing: Ministry of Justice says homeowners can defend themselves “if life at 

risk”’, London Evening Standard, 5 Apr 2018, https://www.standard.co.uk/news/uk/hither-green-burglar-

stabbing-ministry-of-justice-says-homeowners-can-defend-themselves-if-life-at-a3807141.html. 
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factors in play,57 these provisions entitle the matter to be judged on the circumstances as the 

defendant honestly (even if mistakenly or unreasonably) believed them to be; and in the general 

case of self-defence or defence of property they provide that force will not be considered 

reasonable ‘if it was disproportionate in those circumstances’.58 As part of its more general 

policy to ‘fight back against crime’ and ‘put the criminal justice system on the side of 

responsible citizens’,59 in 2010 the Conservative Party professed a commitment to ‘give 

householders greater legal protection if they have to defend themselves against intruders in 

their homes’.60 Through section 43 of the Crime & Courts Act 2013, the coalition government 

implemented this policy by amending section 76 of the 2008 Act to augment the standard of 

force at stake in judging the reasonableness of action in householder cases,61 such that ‘the 

degree of force used by D is not to be regarded as having been reasonable… if it was grossly 

disproportionate in the circumstances’.62 It follows from this that it can be reasonable for D to 

use disproportionate force to defend her household.63 

While this change is a potentially significant departure from the ordinary (ie non-

householder) position that force is not to be regarded as reasonable if it was disproportionate,64 

for our purposes it is important to note that it is a measure directed at enhanced protection for 

the person of the householder, rather than her property. This is true in two senses. First, 

consistently with my earlier comments on the use of force for retaking, in the example of the 

householder provision we see O’s exercise of decisional autonomy constrained not by any 

adjustment in her ownership per se, but rather through the adjustment of duties to which she is 

subject. To the extent that section 76(5A) increases the scope and extent of defences available 

to O in respect of action she takes in her home, it correspondingly reduces the scope and extent 
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of potential liabilities for a range of criminal offences, including fatal offences. Again, 

adjustments are delivered though the medium of obligations, not property: it’s not that, as 

owner, O has the expressly enumerated right to defend her home; it’s that in the context of 

taking steps to defend her home she may be permitted to apply a higher standard of force 

without transgressing the ordinary duties to which she is subject. 

Moreover, secondly, although in the explanatory notes and the Bill readings section 

76(5A) was expressly orientated towards protection of ‘homes’, that O is a property-holder is 

of little analytical significance. The availability of the defence does not turn on the presence or 

absence of a property right in respect of the premises defended, it requires only that O is ‘not 

a trespasser at the time the force is used’ and that she believed the intruder to be a trespasser: 

O could be a tenant, a guest, a plumber engaged to carry out repairs, or anyone else lawfully 

on the premises.65 Of course, a highly likely scenario for such criteria to be satisfied is the 

context of O defending a home which she owns, but since O can be protected even if she has 

no property right in respect of the land, the question of the use of force is very clearly separated 

from the content of any property right she may have. Consistently with this, the householder 

provisions are squarely suffused with concern for the persons and relationships at stake rather 

than O’s decisional autonomy in respect of the building itself. Consider the following 

justifications offered for the introduction of the augmented defence: 

 

Few situations can be more frightening than when someone’s own home is violated. 

Faced with that scenario, a person will do what it takes to protect themselves and their 

loved ones.66 

 

The home is the one place where a person should have the right to feel safe. Being 

confronted by an intruder in those circumstances would be particularly terrifying. The 

feeling of anguish or panic would be heightened if someone knew that family members 

or close friends staying with them in the house were in imminent danger.67 
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While we might reasonably expect a government that purports to be committed to the reduction 

of crime to have more ambitious expectations of where we might be entitled to feel safe (the 

one place?), these quotations make very plain that the enactment of s76(5A) aims at the 

protection of the person of householder and her family, rather than protection of the buildings 

and land.68 Moreover, it implicates a distinguishable range of values. Exclusion-based accounts 

of property are premised on the idea that ownership preserves O’s autonomy to deal with the 

thing as she sees fit, incentivising investment and facilitating efficient transactions.69 In 

contrast, the householder provision directs its concern to O’s interpersonal attachments and 

commitments, to responsibilities of care and protection for others, and indeed to O’s dignity. 

The context of home provides a reason for augmenting the applicable norms of self-defence 

because it heightens the depth and strength of the commitments at stake – the particular terror 

of a violation of one’s home, the particular anguish that comes from a family member being 

placed in danger. These harms, and their effects on O’s decision-making, can easily be 

distinguished from the more facilitative ends served by ownership in the ordinary case. As 

Joshua Getzler has argued in the context of burglary offences, the gist of burglary is that the 

burglar’s invasion of physical space makes for a serious crime, and that the harm caused by 

burglary is distinct from the harm occasioned by related offences like theft. Burglary 

constitutes ‘an injuria or attack on personality, security and dignitary interests’, and this 

justifies configuring its constituent elements differently.70 So it is with the householder 

provisions, which are premised on the self-defence of the householder and the defence of her 

family, and accordingly protect a set of concerns and values different from those which underlie 

any ownership right she might have in respect of the premises. 

 

IV. PROPERTY, OBLIGATIONS, AND VALUES 

 

The arguments in the foregoing sections are significant. First, they supply an 

overarching conceptual framework to the law on recaption and defence which can shape the 

persistently difficult doctrinal debates on its availability and extent. Secondly, they cast wider 
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light on the nature, and in turn the justification, of property rights at common law. In headline 

terms, the analysis reveals that the substance of O’s dealings with property are shaped by the 

law of obligations. This is clear at every step of the argument, from the way in which 

conversion supplies the contours of the core content of ownership; to the relevance of remedies 

rules in framing the entitlement to recaption; and via the impact of rules of tort and crime on 

the limits of O’s ability to take forceful steps to recover and defend her property. Indeed, to the 

extent that such an avowedly central incident of ownership as the entitlement to possess one’s 

own thing depends for its implementation not on a specifically enumerated right, but instead 

on the construction and confluence of tortious and criminal duties in a given case, it could 

plausibly be argued that the whole content of property collapses into the law of obligations. 

Such a reductive and iconoclastic position is tempting, but is probably worth avoiding. In 

particular, it risks concealing the differing functions of the various obligations at work, and as 

with the legal-realist view which sought to disaggregate property to a bundle of sticks,71 it 

especially obscures the generality of the duty not to interfere with O’s control.72 The doctrinal 

existence of that general duty is important. As we have said, the duty not to convert is a duty 

not to interfere wrongfully with a thing which O is entitled to possess; and correlatively, O 

enjoys a right to keep everyone else in the world from interfering with the thing. This protects 

a large measure of freedom for O to determine how the thing is to be used, and signals this 

freedom to the world in a manner apt to minimise information costs, exactly the values 

prefigured in exclusion-based accounts of property. So, far from undermining ideas of property 

in common law, a conversion-led, obligations-based system of property protection seems to 

implement a very pure conception of property as a right to exclude. And the other provisions 

and obligations at stake in a given case in many ways will operate to reinforce it. For example, 

adjustments to duties owed by O which allow O to repel interferers and dis-incentivise intrusion 

are at least plausibly consistent with a conception of ownership that has at its core O’s right to 

exclude others. 

However, it is also clear that the content of O’s right to exclude does not exhaust the 

considerations at stake in determining the limits of O’s autonomy or action in relation to 

retaking or defending her things. In the first place, the rules on defence and recaption are not 

solely about property rights. It would be impossible to give an accurate account without being 
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sensitive, for example, to the influence of heavily discretionary remedial rules in determining 

whether O is entitled to recover a specific thing in litigation, or the circumstances in which it 

is necessary for O to demand that X desists before applying force to defend her thing. This 

means, more generally, that the carte blanche, prima facie freedom to retake afforded to O by 

the right to exclude is necessarily constrained by countervailing rules of obligations. These 

rules may not always be easy to state exactly, and they may have different bases: that is, there 

may be differences in aim and underpinning values between the propositions we encounter in 

laws about defence and recaption, and those we encounter in laws about the content of 

ownership represented by a core right to exclude. Recall, by way of comparison, Getzler’s 

observations on burglary, as constituting ‘an injuria or attack on personality, security and 

dignitary interests’.73 The offence of burglary has been constructed to address something more 

than the harm addressed by theft and trespass, something more than the autonomy and utility-

based considerations that underpin and justify O’s core right to exclude others from O’s land. 

So it is with the law on recaption and defence, which plausibly respond to interpersonal values, 

commitments and attachments, and to dignity concerns, and to the personhood values respected 

at least some of the time in permitting O to be reunited with specific things. This is deeply 

significant for the practice of property. When property law is accurately understood to be 

implemented through patterns of interlocking and offsetting obligations (liability for burglary 

operating beyond the ordinary basis of theft; the prima facie extent of O’s right to exclude 

constrained by defence rules that turn on a reasonableness standard which seeks to make some 

reference to attachment and dignity concerns), property disputes can be seen to implicate a 

much broader range of values than is entailed by exclusionary conceptions of ownership. 

Property, as any legal institution, requires to be justified in terms of the values it 

promotes,74 but the extent to which property implicates a plural range of values has been a 

persistent matter of controversy in property theory. Indeed, it can fairly be said that 

disagreements about the conceptual essence of property in large measure reflect disagreements 

about the sufficiency of the underpinning values themselves. Exclusion accounts of property 

are premised on the interest we have in the use of things,75 and justify property institutions by 

relying on the autonomy maximising potential for the owner; the extent to which exclusion 

rights provide reasons to invest in or maximise the use-potential of the thing; and the extent to 
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which exclusion rights facilitate efficient transfers of and dealings with things, especially in 

the sense in which they minimise information costs. Progressive property theory pushes back 

on the individualistic turn in exclusion accounts, emphasising the other-regarding features of 

property institutions and the extent to which they implicate deeper moral and political ideas of 

just social relationships and just distributions.76 On this view, property is premised on a broad 

and incommensurable range of human values, which include individual values but move 

beyond them to further encompass social interests like stewardship, civic responsibility, and 

aggregate wealth. If this is right, it challenges the dominance of exclusion-based theories in 

justification debates,77 but also highlights the disadvantages of exclusion rights as a basis for 

dispute resolution. The modern realist perspective of Hanoch Dagan might be thought of as a 

middle way, agreeing on the value pluralism of property but focusing attention on how the 

institutions of property law should respond, emphasising the need for the forms of property to 

be re-evaluated and reshaped continually.78 On this view, some of the time an exclusion right 

will be the appropriate institutional response, but in other contexts the law should design and 

implement a different doctrinal structure that better reflects the values at stake.79 

Whichever theoretical position is adopted, the assumption seems to be that each 

property institution (ownership, lease, etc) corresponds to and (more or less effectively) 

implements a particular balance of values in the available range. The task of adjusting these 

institutions is understood to be a serious and constitutionally important matter: even Dagan’s 

view, which stresses the ‘ongoing (probably endless) process of reshaping property’,80 equally 

recognises the need for the number of property forms to be limited (a numerus clausus) and for 

caution in reconstitution of property rights.81 The law on defence and recaption suggests that, 

as far as ownership is concerned, the common law is able to accomplish and implement such 

shifting balances of values not only by adjusting the basic form of ownership (a duty not to 

interfere with O’s control), but through the continuous reflexive interplay of further 

obligations. Some of the time this happens through the introduction of legislative amendments 

which specifically address the values under consideration and expressly tailor the limits of O’s 
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action in light of those values, as in the householder provisions added to section 76 of the 2008 

Act, or indeed the general clarifying work of the Law Reform Committee which did much to 

illuminate the common law of recaption notwithstanding the omission of its recommendations 

from the text of the 1977 Act. At other times, these adjustments will happen though the 

interpretive work of the courts, as in seminal cases like Blades v Higgs82 which determine the 

permissible bounds of activity in forceful retaking cases. In either situation, refinements to 

existing obligations allow for the incremental extension and revision of the outer limits of 

ownership, while retaining the stability of its basic form. This provides a doctrinal mechanism 

to manage the complex interplay of values engaged in the circumstances of defence or retaking, 

and at a general level attests to the law’s effectiveness in promoting the plural values 

underpinning property. It does not of course mean that the range of property institutions is 

overly or infinitely revisable. On the contrary, the countervailing propositions of obligations at 

stake are themselves relatively settled, such that in cases of this kind we are really dealing with 

marginal adjustments to the countervailing effects of the content of other duties. However, to 

see any of this, we need first to appreciate that, in the common law, the substance of an owner’s 

position and the ordinary limits on her behaviour in respect of a thing are delineated by 

obligations beyond her right to exclude. This right, and the correlative duty it entails, may 

represent the core of law’s intervention to protect O’s decisional autonomy; but there is a 

broader range of obligations and values at stake in framing the full content of her position. 

 

V. CONCLUSION 

 

It seems deeply counter-intuitive to suggest that there is no right to recaption at common law, 

but this is the best rendering of the position as a matter of principle, and the analytical moves 

necessary to make this argument have deep significance for property law. They serve to 

illustrate the pre-eminent function of the law of obligations in protecting property interests and 

in framing the limits of an owner’s autonomy in dealing with her things. An appreciation of 

this function supplies not only an overarching conceptual framework for the law on defence 

and recaption, but also a pertinent example of the common law implementing a process of 

responsiveness to the demands of the plural range of values that underline and justify property 

institutions. This implementation occurs in a manner that is compatible with those theories that 

emphasise exclusion as the essential core of property, but the law on defence and recaption 
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makes equally clear that the substance of an owner’s freedom to deal with a thing is shaped by 

considerations and doctrines extrinsic to her core right to exclude. Accordingly, 

notwithstanding the counterintuitive headline which denies a specific right to recaption, a 

sharper understanding of the law on defence and recaption provides a fuller picture of property. 

The dominance of the law of obligations in framing the substance of the right to possess is 

perhaps surprising, but it manages at once to retain an essential concept of property as a right 

to exclude while at the same time tempering its limits through the operation of countervailing 

obligations. This in turn suggests that the aims and values which inhere in a right to exclude 

conception of property do not exhaust the range of values at stake in resolving property 

disputes, an observation which serves to underscore and increase the range of 

incommensurable values implicated in a property problem. In this way, a deeper understanding 

of the doctrinal and conceptual structures implementing self-help remedies reveals much more 

about the nature of ownership in the common law, and its broader commitment to the values 

and interests that justify private property rights. 


