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Rights trumping responsibilities: The implications of Jesner	v	Arab	

Bank	plc	for recovery by foreign claimants against foreign 

corporations for human rights violations. 

Ciara Hackett, Ciaran O’Kelly, Clare Patton, Luke Moffett* 

	

The	Alien	Tort	Statute	has	been	used	to	provide	an	innovative	route	to	remedy	for	

victims	of	human	rights	violations.		This	piece	looks	at	the	latest	case	on	the	Alien	

Tort	Statute	–	Jesner	v	Arab	Bank	plc	–	and	considers	the	implication	of	this	

judgment	for	the	business	and	human	rights	landscape,	and	more	narrowly,	the	

viability	of	the	Alien	Tort	Statute	going	forward.		

 

Key Words 

 

Business	and	Human	Rights;	Tort;	Alien	Tort	Claims;	Jesner;	Complicity 

Introduction 

 

A peculiar curiosity in the protection from international human rights violations 

is the US Alien Tort Statute (ATS).1 Enacted in 1789 as part of the Judiciary Act,2 

the ATS provided that ‘district courts shall have original jurisdiction of any civil 

action by an alien for a tort only, committed in violation of the law of nations or a 

                                                        
* All staff members of QUB Law School Belfast.   

1 Alien Tort Statute (1789) 28 U.S.C. § 135 

2 Judiciary Act 1789 (ch. 20, 1. Stat. 73) 
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treaty of the United States’.3 Introduced so that the fledgling state could provide 

legal protections for both foreign ambassadors residing in the US, and against 

pirates, more recent applications of the statute have been different. Since 1980, 

the statute has been used to provide a legal basis for non-US citizens (‘aliens’) to 

bring transnational tort claims before the US federal courts for international 

human rights violations perpetrated anywhere in the world. The pathway of case 

law has been colourful from Filártiga	 v	 Peña	 Irala4	– which extended the 

jurisdiction of the US courts to tortious acts committed abroad - to Sosa	 v	

Alvarez‐Machain, 5  which developed the current test to determine ATS 

applicability. More recently still however, this evolution has shifted further, to 

consider whether corporations could be held liable under the statute. In Kiobel	v	

Royal	Dutch	 Petroleum	 Co.,6, the Court focused on the presumption of extra-

territoriality on claims taken under this statute unless the international law 

violation ‘touches and concerns’ the US ‘with sufficient force’. The broader 

question of corporate liability within the ATS therefore remained unanswered. 

In Jesner	v	Arab	Bank	plc,7 the question before the courts was whether or not 

foreign corporations could be defendants in a claim of international human 

rights violations under the Alien Tort Statute. This comment looks at the 

                                                        
3 n 1. 

4 630 F.2d 876 (2d Cir. 1980) – focused on claims of torture and murder against 

the Paraguayan Chief of Police. 

5 542 U.S. 692 (2004)  

6 133 S.Ct 1659 (2013) 

7 584 U.S.(2018) 
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judgments in this case and evaluates the implications of the decision. We argue 

that the plurality’s decision was unnecessarily narrow in its interpretation of the 

ATS - in contrast to similar decisions in Canada and the UK - and ultimately 

problematic in its decision to absolve foreign corporations from liability for 

human rights violations against foreign claimants under the ATS.  

 

Facts 

This case involved a number of foreign plaintiffs who were injured or captured 

by terrorist acts committed abroad, or the representatives of those injured, 

captured or killed. These plaintiffs sought judgment against Arab Bank plc., a 

Jordanian financial institution with branches worldwide – including New York. 

They sought to impose liability on the bank due to the conduct of their human 

agents. Specifically, they argued that Arab Bank plc was complicit in financing 

and facilitating activities of the organisations who carried out the attacks which 

caused the plaintiffs’ injuries. They claimed that the bank used its New York 

branch to clear dollar-denominated transactions. They alleged that these 

transactions benefitted terrorists through the Clearing House Interbank 

Payments System (CHIPS), allowing money to be laundered through a Texan 

charity, which they claimed had links with terrorist group Hamas. The litigation 

had been ongoing for thirteen years, before and beyond the decision in Kiobel	v	

Royal	Dutch	Petroleum	Co. In Kiobel,	the broader question asked of the Second 

Circuit Court had been left unresolved: namely, whether or not foreign 

corporations could be sued under the ATS. It was on these grounds that the 

plaintiffs appealed the Second Circuit decision to the Supreme Court. The 5-4 

majority decision in Jesner	 concluded that foreign corporations may not be 
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defendants in suits brought under the ATS by foreign plaintiffs. Judge Kennedy 

delivered the opinion of the court (with Judge Thomas concurring, Judge Roberts 

concurring in part and concurring in judgment, Judge Alito concurring in part 

and concurring in judgment, Judge Gorsuch concurring in part and concurring in 

judgment) and Judge Sotomayor delivering the dissenting judgment (with 

Ginsburg, Breyer and Kagan, JJ concurring). 

 

Judgment 

The argument of the plurality focused on three key legal elements: first, the 

intentions of the ATS; second, the interpretations of the ATS via case law (and in 

particular the Sosa test) and third the subsequent value of statute or case law in 

the international realm. Policy reasoning is also evident in the judgment - 

particularly in the consideration of the importance of international relations as 

well as the implications of foreign corporate accountability for human rights 

violations on investment practice.  

 

I. Legal reasoning 

 

(a) Origins and intention of the ATS 

 

The plurality judgments focused on the intention of the drafters of the ATS. 

By doing so, their judgments both embed and further extend Judge Scalia’s 

renowned textualism. The judgments focus on the ATS’s initial role as a 

jurisdictional statute designed to provide foreign ambassadors with protection 

in the law and a right to redress. Justice Kennedy notes that ‘the ATS is strictly 
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jurisdictional and does not by its own terms provide or delineate the definition 

of a cause of action for violations of international law’.8 The statute was intended, 

according to Kennedy, J. to sit against the backdrop of existing tort actions. In 

interpreting ‘cause of action’, the wording of the ATS provides guidance with its 

reference to ‘the law of nations or a treaty of the United States’. Blackstone notes 

the law of nations as threefold: Violation of safe conducts and passports, 

infringements on the rights of ambassadors, and piracy.9 Whereas this was the 

accepted ‘law of nations’ in 1789, today the law of nations is generally held to 

include values and standards established by bodies such as the UN, the Geneva 

Convention, Maritime Law and International Criminal Law. The narrow 

interpretation of the ATS’s role, in this case, seems to ignore the broader picture, 

namely that in enacting this statute, Congress chose to exercise its constitutional 

powers to incorporate international law by reference. 10  Sotomayor J. in 

considering who today’s pirates might be, reflects on this narrow consideration 

of the origins and intention, and ultimately surmises that corporate liability in 

                                                        
8 Kennedy, J., Jesner	v	Arab	Bank	plc, 584 U.S.(2018) p. 8 citing Sosa, 542 U.S. 692 

(2004) pp 713-714. 

9 W. Blackstone, ‘Of Offenses against the law of nations ‘(Book 4, Chapter 5) in, 

Commentaries	on	the	Laws	of	England (1765-1769) Available at 

https://lonang.com/library/reference/blackstone-commentaries-law-

england/bla-405/ Accessed 16 May 2018  

10 In Ex	Parte	Quirin 317 U.S. 1, (1942) pp. 27-30 the Supreme Court recognised 

that Congress did have the power to do this and this should not be second 

guessed by the judiciary. 
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tort is well established, ergo the ATS provides for corporate liability.11 By this, 

she effectively dismisses the plurality’s discussions on ‘cause of action’ as mere 

semantics which cloud the real legal issues at stake.  

	

(b) The	Sosa test 

As mentioned in the introduction, Sosa	v	Alvarez‐Machain offers insight into the 

‘certain narrow circumstances’ in which the federal courts might create a new 

cause of action and as such, this case is a key focus in the plurality’s judgments.12 

This is via the test to interpret ATS applicability. This two-part test considers 

first whether a plaintiff can demonstrate that the alleged violation is ‘of a norm 

that is specific, universal and obligatory’.13 When this is satisfied, the second part 

of the test questions whether allowing the case to proceed under the ATS is a 

proper exercise of judicial discretion or whether caution requires the political 

branches to grant specific authority before corporate liability can be imposed.14  

 

On the first part, the court in Jesner struggle to fulfill the requirements of 

the test. They point to a footnote in Sosa, and that particular Court’s reflection 

that ‘a related consideration is whether international law extends the scope of 

liability for a violation of a given norm to the perpetrator being sued, if the 

                                                        
11 Sotomayor, J. at p. 13. 

12 Sosa	v	Alvarez‐Machain 542 U.S. 692, 732 (2004) 

13 ibid. at 732. 

14 ibid. at 732-733. 
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defendant is a private actor such as a corporation or individual.’15  This point was 

tested in the later case of Kiobel, where Judge Carbanes interpreted this footnote 

to mean that corporate defendants may be held liable under the ATS but only 

where a norm had been violated; however that it was not the job of individual 

states to define the ‘subjects’ of international law.16 In Jesner, the court’s focus on 

Carbanes J’s footnote in Kiobel is odd, and somewhat narrow. They believe that it 

is the job of international law to establish the corporation’s status as subjects of 

international norms with associated duties, yet then attempt to argue that the 

jurisdictional reach of international law and tribunals is limited to ‘natural 

persons’. This is most clearly highlighted by Judge Kennedy’s comment that 

‘[t]he international community’s conscious decision to limit the authority of 

these international tribunals to natural persons counsels against a broad holding 

that there is a specific, universal, and obligatory norm of corporate liability 

under currently prevailing international law’.17 This seemingly ignores the 

corpus of material on the liability in international law of non-state actors – 

including the connection between corporate complicity and international 

criminal law.18  Interestingly, the courts use examples of international criminal 

                                                        
15 ibid, 732 at n. 20.  

16 Kiobel, 61 F. 3d. at 186. 

17 Kennedy, J., Jesner	v	Arab	Bank	plc, 584 U.S.(2018) p. 15.  

18 A. Clapham, Human	rights	obligations	of	non‐state	actors (Oxford: Oxford 

University Press, 2006); AKD. Heyer, ‘Corporate Complicity Under International 

Criminal Law: a Case for Applying the Rome Statute to Business Behaviour’, 

(2012) 6(1) Human	Rights	and	International	Legal	Discourse 14-55. 
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tribunals, which have criminal reach.19  They ignore the potential in civil law (i.e. 

tort!) something that was pointed out Scheffer’s brief amicus	curiae in 2017.20 

Indeed, Sotomayor, J in her dissent remarks that:  

“No international tribunal has been created and endowed 

with the jurisdiction to hold natural persons civilly (as 

opposed to criminally) liable, yet the majority and respondent 

accept that natural persons can be held liable under the ATS. 

“21 

Yet, even in focusing on solely criminal examples, the narrow application of the 

court is stark. Judge Kennedy focuses on the drafters’ intention when 

considering Art. 25 (1) of the Rome Statute – this is limited solely to the criminal 

liability of natural persons, which has been the case since the Nuremberg trials. 

This ignores and excludes more recent jurisprudence on art. 25(3) for example, 

which considers the Katanga case, and specifically the idea of ‘aiding and 

abetting’.22 Another example is the conviction of Guus Kouwenhoven, CEO of 

                                                        
19 Sotomayor, J. notes this at p. 9. 

20 Brief of Ambassador David J. Scheffer, as Amicus	Curiae in support of the 

petitioners, at < http://www.scotusblog.com/wp-

content/uploads/2017/07/16-499-tsac-david-j-scheffer.pdf> ( last accessed 29 

May 2018).  

21 Sotomayor, J. p. 9. 

22 The Prosecutor v Germain Katanga ICC-01/04-01/07, at < https://www.icc-

cpi.int/drc/katanga> (last accessed 31 May 2018). See also, G. Werle, Individual 
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Oriental Timber Company, for providing weapons in exchange for timber 

resources in the Liberian conflict,23 showing that international criminal law 

extends complicity to holding individuals within multinational corporations 

criminally responsible where they knowingly provide help or encouragement to 

enable perpetrators to commit international crimes.24 These issues are issues of 

liability, not substantive crimes, and therefore they only require the individual’s 

knowledge that such support would assist in the commission of international 

crimes. Indeed, the dissenting judgment of Sotomayor J. presents an excellent 

example, stating that the international law norm against genocide imposes 

obligations on	 all actors. Therefore, they violate the norm irrespective of 

whether they are ‘committed privately or in concert with the state.’25 

                                                                                                                                                               
Criminal Responsibility in Article 25 ICC Statute (2007) 5(4) Journal	of	

International	Criminal	Justice	953-975 

23  Dutch arms trafficker to Liberia given war crimes conviction, The Guardian, 22 

April 2017. 

24 Art. 25(3)(c), Rome Statute, AKD Heyer, ‘Corporate Complicity Under 

International Criminal Law: a Case for Applying the Rome Statute to Business 

Behaviour’, (2012) 6(1) Human	Rights	and	International	Legal	Discourse 14-55. 

See also, Elizabeth Van Schaack et al., Brief of Amici Curiae Nuremberg Scholars 

in Support of Petitioners, Jesner	v.	Arab	Bank, No. 16-499 in the Supreme Court of 

the United States (June 27, 2017) pp. 38-39 at < 

http://www.scotusblog.com/wp-content/uploads/2017/07/16-499-tsac-

Nuremberg-Scholars-rev.pdf> (last accessed 01 June 2018) 

25 Sotomayor, J. at 6.  
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Judge Gorusch articulates a narrower outlook than Judge Kennedy. 

Whereas Kennedy J. reflects on the plaintiffs’ evidence of corporations being held 

liable for violations of international law, he muses that this proves only that 

‘corporate liability might be permissible under international law in some 

circumstances’.26 Gorusch J. is not so optimistic, reinforcing the statement in 

Sosa that the ATS is a ‘jurisdictional statute creating no new causes of action’. 27 

Sotomayor, J. is very critical of this stance and the overreliance on the footnote in 

Sosa by the plurality in totality. She claims that the footnote relates to a norm –

specific inquiry, not a categorical one. Therefore, she says that the question 

should be whether the prohibition against financing terrorism is sufficiently 

‘specific universal and obligatory’ to satisfy the first step, then the issue should 

be remanded to the Court of Appeals as nothing in international law suggests 

that a corporation may not violate it.28 

The second part of the test seemed a less onerous position for the 

plurality. They accept that this is not the time to exercise their judicial discretion 

to create a new cause of action. Kennedy, J. cited fears over the separation of 

powers quoting Sosa	and the importance of any ATS claims being ‘subject to 

vigilant doorkeeping’.29 He makes the claim obiter that ‘a proper application of 

Sosa	would preclude courts from ever recognizing any new causes of action 

                                                        
26 Kennedy, at. 16.  

27 Gorusch, J. at 3. 

28 Sotomayor, J. at p.7 

29 Kennedy, J. at 10.  
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under the ATS.’30 Alito J’s interpretation of the second part of the Sosa test 

focuses on the implications of any new cause of action. Less confident of the 

decision in Sosa, his view is that where the result would be to not avoid further 

diplomatic strife, the court should decline a proper court of action.31 Gorusch J 

perhaps delivers the most damning blow here: 

‘This Court hasn’t yet [sic] used Sosa’s assertion of discretionary 

authority to recognize [sic] a new cause of action, and I cannot 

imagine a sound reason, hundreds of years after the statute’s 

passage, to start now. For a Court inclined to claim the discretion to 

enter this field, it is a discretion best exercised by staying out of it.”32 

 

(c) Moving beyond the ATS 

 

Two points emerge from the focus on intention within the judgments: 

first, under Kennedy, Roberts and Thomas JJ’s judgment – is that corporate 

liability under the Alien Tort Statute is not essential to serve the statute’s goals. 

Second, Gorusch, J.’s claim that this case is about foreign plaintiffs taking an 

action against foreign defendants on a breach of international norms and that 

this is not something that the original text would have foreseen. With these 

                                                        
30 Kennedy, J. 19  

31 Note, that in making this claim, Alito J highlights that this is about foreign 

aliens and foreign corporations – leaving the question of whether foreign aliens 

can take an action against a US corporation as yet unanswered.  

32 Gorusch, J. at 4.  
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points in mind, the insistence of the plurality that recovery should rest with 

Congress, and the development of new statutory provision distinct from the ATS 

is clear and, to an extent, in keeping with the second strand of the Sosa test. The 

judgment of Kennedy, Thomas and Roberts JJ suggests that statute is much more 

important than case law in the international realm and cite the Trafficking 

Victims Protection Act33 as an example of the type of provision that would be a 

more suitable ‘cause of action’ for future victims of corporate human rights 

violations to pursue. Having decided this, they spend some time noting the 

political implications of this decision, and specifically, what this statute might 

want to consider, albeit Alito J. does mention the importance of both judicial 

caution and the separation of powers.  

Where alternative routes to recovery are unpacked in the judgments, they 

focus on an active abuse of human rights as opposed to complicity in the face of 

human rights abuses (typically against employees of corporations as per Judge 

Kennedy). Judge Kennedy also notes that actions can be taken against individual 

employees within the corporation for the human rights violations of the 

corporation. This ignores the literature on collective responsibility and group 

agency dominating the area at present.34 On complicity specifically, Kennedy, J. 

suggests that Congress ‘might find that corporate liability should be limited to 

                                                        
33 TVPA (2000) Section A,  at < https://www.state.gov/j/tip/laws/61124.htm> 

(last accessed 22 May 2018). Note that the TVPA could not be used by plaintiffs 

in this case because it only applies to ‘individuals’ not corporations  

34 C. List and P. Pettit, Group	Agency:	The	possibility,	design	and	status	of	

Corporate	Agents	(Oxford: Oxford University Press, 2011) 
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cases where a corporation’s management was actively complicit in the crime.’35 

This is particularly misguided and does not align with Principle 2 of the UN 

Global Compact36 which recognises direct, beneficial and silent complicity. It also 

highlights a further problem. If the Court has such a narrow view of what 

complicity is, they are failing to recognise the categories of victims that may exist 

where a corporation has been passively or silently complicit. In so doing, they 

are creating a hierarchy of victims (whereby a victim of an actively complicit 

corporation has a clearer route to recovery than a victim of a passively complicit 

corporation) which conflicts with broader conversations on due diligence within 

business and human rights. 

Motivation for this narrow route to recovery for corporate complicity in 

human rights violations seems to be policy rather than legal reasoning. The 

majority in Jesner suggests that plaintiffs allege ‘aiding and abetting’ (another 

term for ‘active’ complicity) so that corporations can be used as surrogate 

defendants. Judge Sotomayor in her dissent broadly recognises that this is 

misaligned and does not respect all forms of ‘aiding and abetting’.37 However, 

along with the rest of the court, Sotomayor does not appear to recognise the idea 

of ‘passive’ complicity – this could be due to the facts of the case. Passive 

complicity, in an era of due diligence and increasingly complex supply chains, is a 

key area for business and human rights moving forward. Indeed, the expansion 

                                                        
35 Kennedy, J. at 28.  

36 Principle 2, UN Global Compact, at < https://www.unglobalcompact.org/what-

is-gc/mission/principles/principle-2> (last accessed 30 May 2018) 

37 Sotomayor J. at p. 20. 
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of human rights due diligence in governance processes suggests that 

corporations, if only through their actions, recognise passive complicity as 

something for which they might legitimately be called to account.  

 

II Policy reasoning  

 

(a) Promoting international relations  

 

Although the legal reasoning within the judgments is quite in-depth, it would be 

remiss to ignore the undercurrent of policy that persists throughout. Whereas 

this initially can be tied into the intentions of the ATS (as explored above) it does 

go beyond drafters’ intentions. The plurality note that the ATS was intended to 

promote harmony in international relations. Judge Alito, for example, notes:  

“ATS suits against foreign corporations may provoke – and 

indeed, frequently have	provoked – exactly the sort of diplomatic 

strife inimical to the fundamental purpose of the ATS.”38 

 

Reference is made to Jordan’s status as ‘a critical ally that considers the litigation 

an affront to its sovereignty’. Further, Kennedy J. reflects on the ‘significant 

political tensions’ that have arisen throughout the duration of the case and Judge 

Gorusch remarks on the political implications of creating a new cause of action. 

For a majority so concerned with the separation of powers, their political 

reasoning is strange. This is noted by Judge Sotomayor in her dissent where she 

                                                        
38 Alito, J. p. 5 (emphasis in original) 
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struggles to understand the connection between Kennedy J.’s claim that ‘[t]he 

political branches, not the Judiciary, have the responsibility and institutional 

capacity to weigh foreign policy concerns’ yet, in the same vein, seemly ignores 

the Executive Branches amicus	curiae and the views of Congress.  

 

(b) Investment implications 

 

Judge Kennedy contemplates the implications of allowing recovery. 

Specifically, he considers how detrimental it would be to the American 

corporation if other states could pursue court actions for alleged human rights 

violations against American corporations. He suggests that American 

corporations would be dis-incentivised to invest in other countries.39  This 

reasoning is particularly strange for two reasons. First, it neglects the idea of 

justice – something which Sotomayor J picks up in her dissenting judgment: 

‘Immunizing [sic] corporations that violate human rights from 

liability…undermines the system of accountability’. Although speaking about the 

ATS – if corporations are potentially liable for human rights violations, their 

origins as American corporations should be less important than the pursuit of 

justice. Kennedy J. is not aligned with the UN Guiding Principles on Business and 

Human Rights (UNGPs) and specifically on the state business nexus.40  Second, as 

                                                        
39 Kennedy, J. at 24.  

40 Principles 4-6 inclusive, UN Guiding Principles on Business and Human Rights. 

at < 
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the case is focused on foreign plaintiffs and foreign defendants, it is hard to 

understand the jump in Kennedy J’s reasoning to the focus on American 

corporations.  

 

(c) The targeting of corporations 

 

This seems to centre around the greater capacity for remedy of taking an 

action against a corporation in comparison to an action against an individual – 

‘[i]f the Court were to hold that foreign corporations have liability for 

international law violations, then plaintiffs may well ignore the human 

perpetrators and concentrate instead on multinational corporate entities’ . This 

line of argument throughout the judgments resonates strongly with the 

‘floodgates’ argument – and associated policy reasoning - that prevails 

throughout Tort law. 

 

 

What does this mean? 

 

This judgment was a surprise; many following the proceedings appeared 

shocked at the outcome and in particular in how it ‘absolves corporations from 

responsibility under the ATS for conscience shocking behavior [sic]’.41  Some key 

                                                                                                                                                               
http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_

EN.pdf> (last accessed 29 May 2018) 

41 Sotomayor, J. at p. 1. 
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points emerge which may form the backbone of discussions as scholars and 

practitioners digest this decision and the reasoning contained within.  

The US has traditionally taken an exceptionalism position in international 

law with a particular reluctance to ratify treaties and conventions (e.g. The Rome 

Statute, the CRC and so on). Whereas the ATS has been used as a method to 

protect international human rights law, those successful cases that exist have 

traditionally been in relation to immigration and visas. There has yet to be a fully 

successful case of human rights violations protected by the ATS (settlements 

prior to hearings aside). The plurality’s judgments align and reinforce the 

current political climate in the US– namely, that immigrants are bad, banks and 

business are good. The conversations around business and investment potential 

are in stark contrast to the dearth of (even obiter) discussion around remedy for 

foreign victims of human rights violations. The fear of alienating business at the 

expense of protecting the human rights of foreign claimants is a step too far for 

the Supreme Court in this instance. There is also an issue of legalism and judicial 

reach in play here. This has ties with both the legal and policy reasoning in the 

case. Specifically, how far can judges ensure justice, and be involved in bending 

the will of corporations around the world to international law, which has 

traditionally excluded non-state actors? Whereas conversations on the role of 

non-state actors within international law are coming more to the fore, in the 

context of the current political climate in the US, it may have been optimistic to 

expect the Supreme Court to identify the US as a world leader on this particular 

crusade.  

There are also diplomatic tensions to resolve – had the court found in favour 

of the victims, the sovereignty of Jordan to regulate and criminalise such actions 
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would have been significantly undermined. Nonetheless, this is a weaker 

argument and does not necessarily align with international provisions. For 

example, within the UNGPs, a victim seeking a remedy for a human rights impact 

must apply to the nation state. This is due to the structure of the UNGPs, which 

poses a model of enforcement based on the OECD Guidelines on Multi-National 

Enterprises. This model is called the National Contact Point (NCP). This model 

recognises that for a regime seeking to ensure that business respect human 

rights, victims require access to remedy where there has been a violation of 

human rights. In theory, any ‘valid’ complainant can make a complaint about any 

MNC to any NCP; in practice a trend has emerged. The NCP typically addresses 

alleged human rights violations within their own state and/or	abuses abroad of 

MNCs (or their subsidiaries) who are headquartered within the NCP state and/or 

abuses which effects valid complainants based in their state. However, the use of 

the ATS is appreciably different than the UNGPs insofar as it is a federal statute 

with international application as opposed to an international set of guidelines 

with state application.  

There is an embedded focus on textualism in this case. This reinforces the 

policy of Judge Scalia in the past, but it is not consistent. The plurality judgments 

speak about the need to respect the intention of the drafters of the ATS, and 

specifically regarding its application to natural persons. However, this same 

Court has recognised and protected corporations’ constitutional rights in cases 

such as Citizens	United (freedom of speech),42 and Hobby	Lobby	Stores (right to a 

                                                        
42 Citizens	United	v	Federal	Exchange	Commission 558 US 310 (2010) 
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claim of religious belief).43  This does suggest that corporations have extensive 

‘human’ rights protections but limited human rights responsibilities. This is a 

worrying development as a powerful non-state entity with greater rights than 

responsibilities can cause detriment to a wide range of stakeholders. Judge 

Sotomayor, in her dissent, recognises this stating:  

“[i]t allows these entities to take advantage of the 

significant benefits of the corporate form and enjoy 

fundamental rights…without having to shoulder 

attendant fundamental responsibilities”.  

The limitation of complicity to ‘active’ complicity (or ‘aiding and abetting’) in 

a very narrow set of circumstances is in line with the US exceptionalism on 

international law. The UN Global Compact and the UNGPs , both speak to a 

spectrum of complicity. By suggesting a narrow definition and application of 

complicity, the court fails to recognise the increasingly complex supply chain of 

corporations (and the corporate responsibility for the actions of the supply 

chain), the difference between criminal and civil actions – and the implications 

for remedy, and the nuances in victims.  

An overarching theme is the discord of investment versus human rights. This 

relationship and the tensions between the competing strands have shaped the 

field of business and human rights for several years. It has been about achieving 

a balance between the importance of investment and profit for corporations and 

host states, but also about preserving the dignity and human rights of those who 

are impacted by the activities of said corporations. This judgment favours 

                                                        
43 Burwell	v	Hobby	Lobby	Stores,	Inc 573 US __(2014) 
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investment and the economy beyond the rights of foreign claimants in this 

instance. It remains to be seen what the implications will be for US claimants 

against US corporations.  

 

 

Conclusion 

 

International law, specifically the UNGPs, provide a right to remedy where a 

state has failed to protect human rights and/or a corporation has failed to 

respect human rights. Despite this, a lack of options at international level for 

pursuing a tort action means that pursuing a domestic tort action remains one of 

the few avenues open to those who have been subject to human rights violations. 

Further, where the host state is unwilling or unable to provide a judicial route to 

recovery, claimants can take an action in the host state of the corporate actor. 

Whereas Jesner stymies the potential of taking an action in the US, the UK 

experience has been more positive. In both	AAA44 and Vedanta45, the UK courts 

                                                        
44 AAA	&	Ors	v	Unilever	plc	&	Ors [2017] EWHC 371 (QB) 

45 Lungowe	&	Ors	v	Vedanta	Resources	plc	&	Konkola	Copper	Mines	plc [2018] 

WLR 3575, [2017] WLR(D) 741, [2017] EWCA Civ 1528, [2018] 1 WLR 3575. 

Vendanta extends the premise outlined in Chandler	v	Cape	plc	[2012] EWCA Civ 

525 and Thompson	v	The	Renwick	Group	plc	 (2014) EWCA Civ 635 by suggesting 

that a parent might owe a duty of care not just to the employees of a subsidiary, 

but beyond.  Note Vedanta has been appealed to the Supreme Court  
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have been willing to assume jurisdiction over cases where the subject of the 

claim occurred beyond the home state.  This suggests that although Jesner	

prevents foreign claimants taking actions against foreign corporations under the 

ATS, the UK is tentatively leaving that door ajar. This indicates a willingness to 

take a more expansive approach to jurisdiction- more in keeping with global 

trends than Jesner.46 With Vedanta47	and Okpabi48 under appeal to the Supreme 

Court, it will be interesting to see whether Jesner marks a sea change in judicial 

views on these issues.  

Jesner outlined that foreign claimants cannot take an action against 

foreign corporations under the ATS. In a decision fuelled as much by policy as 

legal reasoning,– the plurality’s judgments hint at the political environment in 

which this judgment is situated. Specific issues such as the failure to recognise 

the vagaries between international criminal tribunals and the civil aspect of an 

ATS action, the blinkered approach to complicity and the contradiction of 

respecting drafters' intentions within the ATS but not so in the constitution, 

provide key points for introspection and critique.  

The judgment goes too far. In precluding actions for all foreign claimants 

against all foreign corporations it has created a blanket ban on actions which in 

turn creates a responsibility and accountability lacuna in these circumstances. 

Rare mention was given to the dearth of protections for victims of human rights 

violations from corporations. Whereas other pathways to recovery for foreign 

                                                        
46 Choc	v	Hudbay	Materials	Inc [2013] ONSC 1414 

47 ibid.  

48 Okpabi	v	Royal	Dutch	Shell	plc	&	Anothr [2018] EWCA Civ 191 
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claimants exist, and continue to exist, the apparent closing of this route to 

redress seems a damning blow for human rights protections.  

 

 

 

 

 

 

 

 

 


