
DOCTOR OF PHILOSOPHY

The Child and the European Convention on Human Rights

Kilkelly, Ursula

Award date:
1997

Awarding institution:
Queen's University Belfast

Link to publication

Terms of use
All those accessing thesis content in Queen’s University Belfast Research Portal are subject to the following terms and conditions of use

            • Copyright is subject to the Copyright, Designs and Patent Act 1988, or as modified by any successor legislation
            • Copyright and moral rights for thesis content are retained by the author and/or other copyright owners
            • A copy of a thesis may be downloaded for personal non-commercial research/study without the need for permission or charge
            • Distribution or reproduction of thesis content in any format is not permitted without the permission of the copyright holder
            • When citing this work, full bibliographic details should be supplied, including the author, title, awarding institution and date of thesis

Take down policy
A thesis can be removed from the Research Portal if there has been a breach of copyright, or a similarly robust reason.
If you believe this document breaches copyright, or there is sufficient cause to take down, please contact us, citing details. Email:
openaccess@qub.ac.uk

Supplementary materials
Where possible, we endeavour to provide supplementary materials to theses. This may include video, audio and other types of files. We
endeavour to capture all content and upload as part of the Pure record for each thesis.
Note, it may not be possible in all instances to convert analogue formats to usable digital formats for some supplementary materials. We
exercise best efforts on our behalf and, in such instances, encourage the individual to consult the physical thesis for further information.

Download date: 23. May. 2023

https://pure.qub.ac.uk/en/studentTheses/8372d11b-0c30-4b89-a458-30f9052dd0ac


The Child and the European 
Convention on Human Rights

by

Ursula Kilkelly, BA LLM

S u b m itted  for th e  Award o f PhD

School o f Law,

T he Q ueen’s U n iversity  o f B elfast

15 S ep tem ber, 1997



C o i n / t e j t x t . s

Acknowledgments vii

Note on the Citation o f the Case Law of the European Commission
and Court of Human Rights viii

List o f European Commission o f Human Rights Cases x

List o f European Court o f Human Rights Cases xxxi

Introduction 1

Chapter 1 Non-D iscrim ination 12

Introduction 12
Non-Discrimination under the ECHR 12

Discrimination against Children 16
Discrimination between Children 20

Immigration 21
Legal Status 22
Inheritance Rights 24

Discrimination between Parents 26
The Unmarried Mother 26
The Unmarried Couple 27
The Unmarried Father 28
Discrimination on the Grounds o f  Sex 30

Conclusion 31

Chapter 2 The Social and Econom ic R ights
o f  the Child 33

Introduction 33
The Convention on the Rights o f the Child 34
The European Convention on Human Rights 35
The Right to Life 36

The Right to Life o f the Unborn 40
The Right to Health and Health Care 41

Preventive Health Care 42
Compensation for Vaccine Damage 44

Health Care and Standards o f Treatment 44
The Right to an Inquiry 46

State Intervention to Protect the Health 
and Life o f the Child 47



Sex Education 49
Family Assistance 51

Maintenance 53
The Right to a Healthy Environment 55
Conclusion 56

C hapter 3 The R ight o f  th e  Child to  Id en tity  58

Introduction 58
The Origins o f the Child 59

Paternity 59
Paternity Proceedings 62

Recognition o f Family Ties 63
Access to Birth Information 68
Nationality 72
The Right to a Name 76
Conclusion 79

Chapter 4  Civil L iberties and th e  R ight
o f  th e  Child to  P articipate 80

Introduction 80
Consultation with the Child 81
Child Representation 84
Freedom o f Expression 88

The Right o f the Child to Freedom of 
Expression and Information 89
Protection o f the Child from the Exercise 
o f the Freedom of Expression o f others 91

Freedom o f Religion 95
The Right o f the Child to Religious Freedom 96

The Right o f the Child to Privacy 100
Conclusion 101

Chapter 5 The R ight o f  th e  Child to  P rotection
from Abuse and N eglect 103

Introduction 103
Child Abuse 104
Child Neglect 106
Physical Punishment: Standards 108
The Right to Physical Integrity 113
State Responsibility for Protecting Children in 
Private Schools 115
Protection o f the Child from Intra-Familial Abuse 116

i i i



Chapter 6

Chapter 7

Chapter 8

Sexual Abuse 121
Remedies 123
The Rights o f the Alleged Abuser 128
Conclusion 131

Children in Need o f Special Protection  133

Introduction 133
Refugee Children 13 3

The Convention on the Rights o f the Child 133
The European Convention on Human Rights 135

Children with Disabilities 141
Children with HIV/AIDS 145
Conclusion 147

The Right o f  the Child to  Education 148

Introduction 148
The Scope o f the Right to Education 149
Effective Education 151
Private Schools 153
Respect for Parental Convictions 153
The Rights o f Linguistic Minorities 155
Religious Education 158
Philosophical Convictions 161
The Right to Education - Parental or Child Right? 163
Conclusion 165

Children in Conflict w ith th e Law
and th e Deprivation o f Liberty 166

Introduction 166
Juvenile Justice and Detention: A New Approach? 167
Detention o f a Child with Parental Consent 169
Deprivation o f Liberty under Article 5 173
Express Exceptions to the Right to Liberty 176

Bringing a Minor Before A Competent 
Legal Authority 176
Educational Supervision 178

Review o f the Lawfulness o f Detention 179
Sentencing o f Juveniles 181

Judicial Control 182
Juvenile Justice 186
Conclusion 189



Chapter 9 Fam ily Life: An O verview 191

Introduction 191
The Scope o f Family Life 192
The Test under Article 8 198

In accordance with Law 199
Legitimate Aim: The Best Interests o f the Child 200 
Necessary in a Democratic Society 202

Family Proceedings 206
Length o f Family Proceedings 208

Conclusion 209

Chapter 10 Im m igration  211

Introduction 211
Family Life in Immigration Cases 212

The Strasbourg Approach 213
The Protection o f Article 8 215

Compatibility o f Immigration Measures with Article 8 § 2 217 
Obstacles to Living Elsewhere 219
Factors o f Immigration Control 222

Conditions o f Expulsion 225
Procedural Matters 227
Conclusion 228

Chapter 11 C ustody and C ontact 230

Introduction 230
Custody 231

Preference for the Marital Family 237
Enforcing Custody 239

Contact 240
Respect for the View o f the Child 244
Maintaining Contact Across Borders 245

International Child Abduction by Parents 247
Conclusion 250

C hapter 12 A doption 253

Introduction 253
Family Life in Adoption Cases 255
The Child’s Best Interests 258
Exceptional Grounds 259
Adoption and Long-Term Foster Care 262
Consistency in the Child’s Upbringing 263

v



The Unmarried Father 264
Regulation o f Adoption 265
Adoption Procedures 268
Conclusion 271

Chapter 13 A lternative Care 273

Introduction 273
The Strasbourg Approach 274
Justification for Care Orders 276
Implementation o f Care Orders 282
Respect for Religious and Ethnic Convictions 283
Contact with Children in Care 285

Justification for Restricting or Denying Contact 288 
Prohibition on Removal o f Children from Care 290

Justification for a Prohibition on Removal 291
Contact and the Prohibition on Removal 291

Procedural Matters 295
Consultation with Parents 295
Consultation with Other Family Members 298
The Child in Care Proceedings 299
Care Proceedings and Article 6 300
The Scope o f Article 6 301
Compatibility with Article 6 302
Conclusion 304

C onclusions 306

Bibliography

Appendix I:
Selected Provisions o f the Convention on the Rights o f the Child and 

the European Convention on Human Rights

Appendix II:

Members o f the European Commission o f Human Rights 

Members o f the European Court o f Human Rights

vi



My gratitude is sincerely expressed to the following people for their academic 

guidance and personal support throughout my doctorate:

Ruth Lavery, School o f Law, Queen’s University Belfast;

Professor Tom Hadden, School o f Law, Queen’s University Belfast;

Dr Colm Campbell, former director and Christine Bell, current director o f the Centre 

for International and Comparative Human Rights Law, School o f Law, Queen’s 

University Belfast;

Professor William Duncan and Ms Rosemary Byrne, School o f Law, Trinity College, 

Dublin;

Suzanne Egan, Department o f Law, University College, Dublin;

Stephen Livingstone, Department o f Law, University o f Nottingham;

Deirdre Madden, Department o f Law, University College Cork;

Jane Liddy, Member, European Commission o f Human Rights, Strasbourg;

Anna Austin, Secretariat, European Commission o f Human Rights, Strasbourg;

Karen Reid and Unit 2, Secretariat, European Commission o f Human Rights, 

Strasbourg;

Montserrat Enrich-Mas, European Court o f Human Rights, Strasbourg;

I would also like to thank the School o f Law for its financial support.



Note on  th e  C itation  o f  th e  Case Law o f  th e  European  
C om m ission  and Court o f  H um an R ights

D ecision s and R eports o f  th e  C om m ission
Under the Convention, the Commission first hands down a decision on the 

admissibility o f an application. Subsequent to finding an application admissible, the 

Commission will usually hand down either an Article 28 report, in which it gives 

details o f the friendly settlement reached between the parties, or an Article 31 Report 

in which it sets out its opinion as to whether a violation o f the Convention has 

occurred or not. These decisions and reports are published as follows.

The Yearbook of the European Convention on Human Rights contains selected 

admissibility decisions o f the Commission. A case published here is cited thus:

No 2991/66 Alam & Kahn v UK, Dec 17.12.68, 11 Yearbook, p 788

Between 1959 and 1974 selected decisions and reports o f the Commission were 

published in the Collection of Decisions o f the European Commission o f Human 

Rights. A case published here is cited as follows:

No 5926/72 Pedersen v Denmark, Dec 29.5.73, Collection 44, p 93

Since 1975 the official publication o f the European Commission has been the 

Decisions and Reports series. A case published here is cited as follows:

No 11468/85 K v UK, Comm Report, 14.4.88, DR 56, p 138

When a case is sent to the Court the Article 31 Report is not published pending the Court 

judgment and during this time, they may be requested from the Council o f Europe. When 

the judgm ent o f the Court is published, the Article 31 Report is to be found attached to it in 

the Series A volume.



Court Judgm ents
Up until 1996, the judgm ents o f the European Court were published in the Series A 

(Judgments and Decisions) volumes. From 1996 onwards, the judgments are to be 

published in the Reports of Judgments and Decisions for 1996. There is also a 

Series B volume which reports the pleadings and oral arguments made before the 

Court. However, they are somewhat out o f date and rarely cited. The Series A 

volumes are cited as follows:

Eur Court HR B v UK, judgm ent o f 8 July 1987, Series A no 121

The above volumes are all official publications o f the Commission and Court. 

However, there is also the European Human Rights Reports (EHRR), a volume o f 

unofficial reports used here for ease o f reference, published by Sweet & Maxwell. 

These volumes publish judgm ents o f the Court and certain decisions and reports o f the 

Commission. There is now a Commission supplement.

Although all the Court’s judgm ents are published, many o f the Commission’s 

decisions, particularly on admissibility, are never published, either officially or 

unofficially. Such cases are cited as follows:

No 23880/94 Kahn v UK, Dec 29.11.96, unpublished.

Copies o f these decisions, in single leaf form, may be obtained from the Council o f 

Europe on request.

Details o f the Commission’s activities may be found in the Council o f Europe 

publication Information Note, which, following the conclusion o f each session o f the 

Commission, gives details o f the cases which have been declared admissible, declared 

inadmissible, struck off and communicated to governments. Details are also given of 

those cases in which a friendly settlement has been reached, where the examination of 

the merits has taken place or where they have been sent to the Court. The 

Information Sheets are published less frequently, but contain basically the same 

information.
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I n.trodixction.

The unanimous adoption in January 1990 by the General Assembly of the United 

Nations of the Convention on the Rights of the Child1 marked the culmination of 

decades of work in the establishment, development and advocacy of children’s rights 

at international level. The children’s rights movement2 began with the adoption in 

1924 by the League of Nations of the first human rights document specific to children, 

the document which established the assertion that ‘mankind owes to the child the best
■3

it has to give’. The Declaration on the Rights of the Child, 1924 is a non-binding 

document which uses uncomplicated language, derived from welfare, rather than 

human rights, law and its strong emphasis on the protection of the child and provision 

for the child’s economic, psychological and social needs reflects the view that 

children are the recipients of treatment, rather than the holders of specific rights. 

Nevertheless, the Declaration established a good base for the development of the 

rights of the child, principally because of its perception of children as the objects 

rather than the subjects of international law.

This development began in earnest with the second Declaration on the Rights of the 

Child, adopted unanimously by the newly formed United Nations in 1959.4 The 

Declaration of Geneva, as it is called, consists of ten principles, which enunciate the 

child’s rights and freedoms to be observed by governments. It established as 

principles, that the child is entitled to special protection and that the child’s best 

interests shall be the paramount consideration. Perhaps more fundamentally however, 

this non-binding Declaration adopts the language o f entitlement and can most 

importantly be credited with progress in the conceptualisation o f children’s rights.

1 UN Doc A/Res/44/25 Convention on the Rights o f  the Child (the CRC) adopted 20 November 1989, 
entered into force 2 September 1990, reprinted in Ghandi (Ed) Blackstone’s International Human 
Rights Documents, 1st Ed, (London: Blackstone Press, 1995) pp 102-116 and in Appendix 1 below.
2 See generally Van Bueren, The International Law o f  the Rights o f  the Child {The International Law) 
(Dordrecht: Martinus Nijhoff, 1995), at pp 32-66.
3 The Declaration is reprinted in Van Bueren, International Documents on Children (International 
Documents) Vol 1 (Dordrecht: Martinus Nijhoff, 1993).
4 The Declaration on the Rights o f  the Child, proclaimed by GA Res 1386 (XIV) o f  20 November 1959, 
reprinted in Van Bueren (Ed), International Documents, ibid.
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The UN C onvention on the Rights o f the Child
The above documents and their unanimous adoption assume great importance because 

they stated and reaffirmed the support of the international community for the rights of 

the child at a time when international human rights law itself was only in an 

embryonic state. The Convention on the Rights of the Child was to improve the status 

of children’s rights law further as, following its unanimous adoption by the General 

Assembly of the United Nations, the Convention took less than nine months to come 

into force5 and now stands as the most highly ratified treaty in international human 

rights law.6 The status which the Convention occupies in international law reaffirms 

the importance of children’s rights, the universality of the standards set out in the 

Convention and international support for the Convention’s binding codification of the 

civil, political and cultural rights of children, in addition to their social and economic
7  . . . .  8rights. The Convention is not without its critics, and in particular, concern might be 

expressed about the vague nature o f some of the rights which makes them difficult to 

interpret. However, no-one would argue with its overriding achievement, that it has 

allowed children to become fully fledged beneficiaries o f human rights for the first 

time, although it remains to be seen how successfully those rights will be guaranteed.

Four general principles form the backbone of the Convention including Article 6 

which provides for the child’s right to life, survival and development.9 However, 

three fundamental principles, set out in Articles 2, 3 and 12 respectively, serve to

5 It was opened for signature on 26 January 1990, and it came into force on 2 September 1990.
6 At September there are 191 States Parties to the Convention with only Somalia and the United States 
o f America yet to ratify. Information from the United Nations, September 1997. See also Stentzel, 
‘Prospects for United States Ratification o f  the Convention on the Rights o f  the Child’ 48 Washington 
& Lee Law Review ( \ 9 9 \ )  1285-1322.
7Detrick, (Ed) The United Nations on the Rights o f  the Child: A Guide to the 'Travaux Preparatoires ’ 
(Dordrecht: Martinus Nijhoff, 1992), at pp 19-30.
8 In some areas, the search for a universal text meant that compromises were made, which in some cases 
led to the setting o f  poor standards. See, for example, the child’s right to religious freedom in Van 
Bueren, The International Law, op cit, at pp 156-159; children in armed conflicts in Hammarberg, ‘The 
UN Convention on the Rights o f  the Child - and How to Make it Work’ 12 HRQ (1990) 97-105, at pp 
101-102 and other complaints in Balton, op cit and Price Cohen, ‘United Nations Convention on the 
Rights o f  the Child: Introductory N ote’ 44 The Review: International Commission o f  Jurists (1990) 36- 
41. See also Johnson, D ‘Cultural and Regional Pluralism in the Drafting o f  the UN Convention on the 
Rights o f  the Child’ in Freeman & Veerman, (Eds) The Ideologies o f  C hildren’s Rights (Dordrecht; 
Martinus Nijhoff, 1992) at pp 95-114 and Harsh, ‘The Draft Convention on the Rights o f  the Child: A 
Case o f  Eurocentrism in Standard-Setting’ Nordic Journal o f  International Law  (1989) 24-34.
9 UN Doc CRC/C/5 General Guidelines regarding the form  and contents o f  Initial Reports to be 
subm itted by States Parties under Article 44 paragraph 1(a) o f  the Convention. See also Goodman, 
‘Analysis o f  the First Session o f  the Committee on the Rights o f  the Child’ 1 NQHR (1992) 43-62.
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guide the implementation of all of the Convention’s provisions. Article 2 provides 

that the rights in the Convention must be guaranteed to all children without 

discrimination.10 Article 3 provides that the best interests of the child shall be a 

primary consideration in all actions concerning children.11 The final guiding principle 

is contained in Article 12 which provides for the right of the child who is capable of 

forming his/her own views the right to express those views freely in all matters 

affecting the child and have them given due weight in accordance with the child’s age 

and maturity. It is this right, more than any other, which reflects the ethos of
• • • 19autonomy and respect which the Convention aims to create for the child.

The articles of the Convention may be conveniently grouped according to the three P’s
• • • 1 ^of provision, protection and participation. Provision refers to the child’s right to the 

fulfillment of basic needs, such as the right to enjoy the highest attainable standard of 

health14; the right to education,15 and the right to play and leisure.16 It also includes 

the right to social security and maintenance,17 and the right to an adequate standard of

10 Most notable among the prohibited grounds are disability and ethnic origin and on the grounds of the 
race, colour, sex, language, religion, political or other opinion o f a parent or guardian. Paragraph 2 also 
obliges States to take all appropriate measures to ensure that the child is protected against all forms of 
discrimination or punishment on the basis of the status, activities, expressed opinions or beliefs of the 
child’s parents or family members. See also Van Bueren, The International Law op cit, at pp 40-41.
11 Although this is a softer standard than that which is reflected in the legislation of many European 
States Parties, the Committee has not paid close attention to the specific obligations of the provision, 
adopting a more general approach. For further information see Alston & Gilmour-Walsh, The Best 
Interests o f  the Child: Towards a Synthesis o f  Children’s Rights and Cultural Values (Florence: 
UNICEF, 1996) especially pp 41-46 and Wolf, ‘The Concept of the ‘Best Interest’ in Terms of the UN 
Convention on the Rights of the Child’ in Freeman & Veerman, op cit, at pp 125-133.
12 See Miljeteig-Olssen, ‘Advocacy o f Children’s Rights - The Convention as More than a Legal 
Document’ 12 HRQ (1990) 148-155.
13 Hammarberg, op cit, at p 100. Van Bueren refers to a fourth category o f Prevention, including the 
prevention o f unlawful practices like child abduction. See Van Bueren, ‘The UN Convention on the 
Rights o f the Child’ 3(2; Journal o f  Child Law (1991) 33-36.
14 Article 24.
15 Under Article 28 States Parties recognise the right of the child to education, including compulsory 
and free primary education, in para 28(a), the development o f different forms of secondary education in 
para 28(b), making higher education accessible to all on the basis o f capacity (28(c)) and obliging the 
State to take measures encouraging regular school attendance and ensuring that school discipline is 
administered in a manner consistent with the child’s human dignity. Article 29 sets out the aims of 
education including the development o f the child’s cultural and language (para c), preparation of the 
child for responsible life in a free society (para d ) , development of respect for the natural environment 
(para 2) and human rights (para b ) .
16 Article 31.
7 Article 26 § 1. Article 27 § 4 provides that States shall take all appropriate measures to secure the 

recovery o f maintenance for the child from parents or other persons with financial responsibility.
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18 •living. Protection includes the right of the child to be shielded from harmful acts or 

practices, including protection from all physical or mental abuse or neglect,19 

commercial20 or sexual exploitation,21 and the use of narcotic drugs.22 Refugee 

children23 and those deprived o f a family environment24 are also expressly guaranteed 

special protection under the Convention. Participation rights are best represented by 

the child’s right to be heard enshrined in Article 12, although the category also 

includes those rights which promote the role of the child as a member of a democratic 

society, such as freedom of expression, freedom of association and the right of
97access to appropriate information.

The Convention’s Preamble acknowledges the family as the fundamental unit of 

society and recognises the child’s right and need to be brought up in a family
98environment. The primary responsibility for children lies with parents, although the 

State undertakes to provide the family with the support it needs to assume its

18 Article 27 recognises the child’s right to a standard o f living adequate for the child’s physical, mental, 
spiritual, moral and social development.
19 Under Article 19, States Parties are obliged to take all appropriate measures to protect the child form 
all forms of physical or mental violence, injury or abuse or negligent treatment, maltreatment or 
exploitation, including sexual abuse, while in the care of parents, legal guardians or any person who has 
the care o f the child. Paragraph 2 provides that such protective measures should include effective 
procedures for the establishment of social programmes to provide necessary support for the child as well 
as for other forms o f prevention, identification, reporting, referral, investigation, treatment and follow-up 
instances of child maltreatment described in the first paragraph. Article 37 protects the child from 
torture, inhuman and degrading treatment or punishment and unlawful or arbitrary deprivation o f liberty.
20 Under Article 32 States Parties recognise the right o f the child to be protected from economic 
exploitation and from performing work hazardous to the child’s education or physical or mental 
development. Under Article 32 § 2 States shall take all legislative, administrative, social and 
educational measures to ensure the implementation o f this provision, in particular providing for a 
minimum age for employment and regulating hours and conditions o f employment.
21 Under Article 34, States Parties undertake to protect the child from all forms of sexual exploitation 
and abuse, including child prostitution and pornography. Article 36 is a catch all provision protecting 
the child against all forms of exploitation prejudicial to any aspects o f the child’s welfare.
22 Article 33.
2j Article 22. Article 10 also obliges the State to deal with applications for family reunification in an 
expeditious and humane manner and children whose parents reside in different states have the right to 
maintain contact on a regular basis.
24 Article 20 provides that a child temporarily or permanently deprived o f his/her family environment, or 
in whose best interests cannot be allowed to remain in that environment, shall be entitled to special 
protection and assistance provided by the State. Paragraph 2 requires States to make alternative care for 
such children which shall include inter alia foster placement or adoption, and involve having due regard 
to the desirability o f continuity in a child’s upbringing and to the child’s ethnic, religious, cultural and 
linguistic background under Article 20 § 3.
25 Article 13.
26 Article 15.
27 Article 17.
28 See further Van Bueren, The International Law, op cit, at pp 70-72.
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9Q • r*responsibilities vis-a-vis children. However, the tone is one of parental 

responsibility rather than rights, and it is important that the parental role in directing 

and guiding the child must be exercised in a manner consistent with the child’s 

evolving capacity.30 The emphasis is clearly placed on the rights of the child whether 

they are exercised within the family, in school, or in society in general, and the 

paramountcy of the child’s needs and entitlements in all situations is recognised 

throughout.31

The Convention also includes other initiatives, which broaden its focus, like the 

obligation under Article 42 to make the principles and provisions of the Convention 

widely known among adults and children. It recognises that an important function is 

performed by the media in educating the child and the Article 17 obliges State Parties 

to ensure the child’s access to information designed to promote his social, spiritual 

and moral well-being, and physical and mental health. A specific role has been 

attributed to Non-Governmental Organisations (NGOs) and specialised agencies in the 

Convention’s monitoring process, which also encourages involvement in the 

Convention’s implementation by all sectors of domestic and international society. 

The Convention is intended as a vehicle for mobilisation, as a tool to be effectively 

used in educating and creating an awareness of children’s rights so broad as to make 

derogation from its standards unacceptable to all. Little fault can be found with these 

objectives or the standards which the Convention aims to set. The remaining 

challenge, i.e. developing and sustaining these standards, is an on-going one and this 

work is already underway.

Implementation of the Convention is monitored by means of a reporting procedure, 

which operates by States Parties submitting to the Committee on the Rights of the
' i 'y

Child a report on the measures taken to implement the Convention. The Committee

29 Article 18 § 2 provides that for the purpose o f  guaranteeing and promoting the rights set forth in the 
present Convention, States Parties shall render appropriate assistance to parents . . .  in the performance 
o f their child-rearing responsibilities and shall ensure the development o f  institutions, facilities and 
services for the care o f  children.
j0 See Article 5 and also Article 14 in relation to the child’s freedom o f  thought, conscience and 
religion.
31 See for example, the contrast between the child’s right to enjoy relations with both parents and the 
right o f  the child to be separated from a parent or family in the case o f  abuse under Article 9.
32 See Articles 43-45 o f  the Convention.
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then formally considers each report in consultation with a State Party delegation, at 

the end of which, the Committee sets out its conclusions, both positive and negative, 

and makes suggestions for further action to encourage compliance with the 

Convention.33 Although this task is being carried out effectively and comprehensively 

by the Committee on the Rights of the Child, whose broader, more holistic approach 

to children’s rights may eventually pay rich dividends, in the short to medium term, it 

is apparent that the reporting process itself has limited potential to influence the way 

individual children are treated.34 Absent from the Convention is a system of 

individual petition whereby aggrieved persons under the age of 18 can submit their 

complaint to a body which would examine it and provide a binding conclusion as to 

whether a violation o f the Convention has occurred. Ironically, the Convention on the 

Rights of the Child could be accused of double standards as although it demands that 

States Parties consider the wishes and views of the child, its own procedures of 

enforcement make no such provision.

The European Convention on Human Rights
One regional human rights treaty which already boasts the most successful system of 

individual petition in the world is the European Convention on Human Rights (the 

ECHR).35 Under its procedures, anyone who lives within the jurisdiction of a State 

party to the Convention is entitled to submit a complaint to the European Commission 

when they believe that their rights or freedoms under the Convention have been 

infringed. They can then have that complaint examined by the Commission and the 

Court36 which hands down its binding judgment as to whether the Convention has

33 For analysis o f  this process see Hammarberg, ‘Innovative Procedures’, 2 The International Journal 
o f  Children's Rights (1994) 83-87; Santos Pais, ‘The Committee on the Rights o f  the Child’ 47 The 
Review, International Commission o f  Jurists (1993) 36-43. CRDU, ‘Hard task faces the UN 
Committee’, 97 Childright (1993) 19; Kilkelly ‘The UN Committee on the Rights o f  the Child - an 
Evaluation in the Light o f  Recent UK Experience’ 8 Child and Family Law Quarterly (1995) 105-120 
and Goodman, op cit.
34 See McSweeney, ‘The Potential for Enforcement o f  the United Nations Convention on the Rights o f  
the Child: The Need to Improve the Information Base’ 16 Boston College International and  
Comparative Law Review  (1993) 467-496, at p 491; Kilkelly, ibid, at p 119-120 and Balton, ‘The 
Convention on the Rights o f  the Child: Prospects for International Enforcement’ 12 HRQ (1990) 120- 
129.
35 The European Convention for the Protection o f  Human Rights and Fundamental Freedoms (The 
European Convention on Human Rights, or the ECHR) opened for signature 4 November 1950 and 
entered into force 3 September 1953, ETS No 5, reprinted in Ghandi (Ed), op cit.
36 Protocol 9 to the Convention, 6 September 1990, ETS No 140, makes provision for individuals to 
bring a case before the Court, once it has been examined by the Commission.
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been violated or not. However, although this right of petition, like the rights set out in 

other provisions of the Convention, is guaranteed as much to children, as to adults, the 

reputation o f the European Convention in protecting children’s rights is not so 

renowned.

Neither the European Convention nor any of its Protocols contains more than a 

handful o f specific references to minors. Moreover, the provisions which refer 

specifically to children provide for their protection, rather than guarantee the 

autonomous exercise o f their rights, and indeed, some make express exceptions to the 

exercise o f certain rights in the case o f children. For instance, the first reference to 

children occurs in Article 5 which provides for the right to liberty. Although the right 

is guaranteed as much to children as to adults, paragraph 5 § 1(d) permits the 

detention of a minor by lawful order for the purpose of educational supervision or for 

the purpose o f bringing him before the competent legal authority.37 Similarly, Article 

6 which sets out the right to a fair trial, including a fair and public hearing, provides 

that the press and public may be excluded from all or part of the trial where the
• "30interests of juveniles require.

The only provision which guarantees a right specifically to children is contained in
IQArticle 2 of Protocol No 1, which contains the right to education and the right of 

parents to ensure that the education and teaching of their children is in conformity 

with their own religious and philosophical convictions.40 This latter concept affirms 

the parental role in a child’s upbringing and education under the Convention which is 

borne out by case law in other areas. It is continued in Article 5 of Protocol No 7, 

which provides that spouses shall enjoy equality o f rights and responsibilities of a 

private law character between them and in their relations with their children, as to 

marriage, during marriage and in the event of its dissolution.41 However, Article 5 is

’7 See Chapter 8 Children in Conflict with the Law and the Deprivation o f  Liberty
38 Ibid.
19 Protocol No 1 to the European Convention for the Protection o f  Human Rights and Fundamental 
Freedoms, 20 March 1952, ETS No 9.
40 See Chapter 7 The Right o f  the Child to Education.
41 Protocol No 7 to the European Convention for the Protection o f  Human Rights and Fundamental 
Freedoms, 22 November 1984, ETS N o 117. However, its relevance must be questioned in the light o f  
its rare application by applicants on the one hand and the Commission and Court on the other. 
Reservations entered by some countries also raise an issue about its impotence. Reservations entered by
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not to prevent States from taking such measures as are necessary in the interests of the 

children and this principle is also reflected in the comprehensive jurisprudence of the 

Commission and Court concerning Article 8 which guarantees the right to respect for 

private and family life.42 It is this provision which has been most frequently invoked 

by parent and child applicants before the Commission and its dynamic and progressive 

interpretation by the Strasbourg authorities has led to the provision’s scope becoming 

increasingly broad and the provision itself increasingly useful for applicants seeking to 

rely on it.

Further to the above limited references to children, the absence o f children’s rights 

from the text o f the Convention is blatant.43 However, notwithstanding the small 

number of specific references to children and the prevalence of the need to protect 

children rather than guarantee their rights, Article 1 obliges the States Parties to the 

Convention to secure to ‘everyone’ within their jurisdiction the rights and freedoms 

set out in the Convention and its Protocols. Thus, theoretically at least, the provisions 

guaranteeing those rights and freedoms are equally applicable to those under, as well 

as over, eighteen years. As a result, children within the jurisdiction of a Contracting 

State are as entitled as anyone to invoke their freedom of thought, conscience and 

religion; their freedom of association, and their rights to liberty and a fair trial before 

the Commission subject to the express limitations set out in the provisions. 

Moreover, Article 14 contains an equality provision which prohibits any difference in

France and Luxembourg declare that parental authority shall only be exercised in common where 
domestic law recognises joint authority and a reservation entered by Switzerland on 24 February 1988 
provides that Article 5 shall apply subject to the provisions o f Federal law concerning the family name 
on the one hand and provisions concerning the acquisition of the right o f citizenship on the other. See 
the text of these reservations in Council o f Europe, Convention for the Protection o f Human Rights and 
Fundamental Freedoms (Strasbourg: Council o f Europe, 1995).
42 See Chapters 9 to 12 on Family Life.
43 Notwithstanding that the Declaration on the Rights of the Child, 1924 was already two and a half 
decades old at the time, no reference appears to have been made to it during the drafting o f the 
European Convention, the text o f which was largely derived from the 1948 Universal Declaration of 
Human Rights, adopted by GA Res 217A (III) of 10 December 1948 reprinted in Ghandi (Ed), op cit, at 
pp 21-25. The lack of reference to children’s rights in the 1948 Declaration (Article 25 says only that 
motherhood and childhood are entitled to special care and assistance and that all children, whether bom 
in or out of wedlock, shall enjoy the same social protection) may partly explain their absence in the 
European Convention. See for example Collected Edition o f  the Travaux Preparatoires Vol 1 
(Dordrecht: Martinus Nijhoff, 1975) at p 296. See also Harris, O ’Boyle & Warbrick, Law o f  the 
European Convention on Human Rights (London: Butterworths, 1995) at p 312, fh 18. However, the 
right of men and women of marriageable age under Article 12 suggests that the drafters were aware that 
the enjoyment of human rights does not begin at 18. See Rosenbaum, ‘Children’s Rights’ in Sieghart 
(Ed), Human Rights in the UK (London: Pinter, 1988) at pp 7-17.
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treatment in the enjoyment of Convention rights which is not objective or reasonable 

on grounds such as sex, race, religion, but also birth or other status.44 Discrimination 

on the grounds of birth, commonly identified with the unfair treatment of children 

born outside marriage, together with the open-ended ‘other status’ ground, provide 

further potential for invoking children’s rights under the Convention.

It is highly significant that there are no procedural barriers to children complaining 

personally and independently to the European Commission with regard to an alleged 

breach o f a Convention provision. Thus, children who come within the state’s 

jurisdiction may send an application to Strasbourg and although representation by an 

adult or a legal or other representative may be advisable, it is not compulsory for a 

child wishing to pursue a claim against the State. Cases involving children have 

enjoyed considerable (if not disproportionate given the number o f claims brought by 

children) success before the Commission and Court,45 and there is thus plenty of 

scope for encouraging further applications to be brought to Strasbourg challenging 

law, policy and practice which infringes the rights of a child, from a child’s 

perspective. It is true that the procedural obstacles faced by applicants, such as the 

requirement to exhaust domestic remedies and to submit the application within six 

months of the event complained of,46 may pose an even greater barrier in children’s 

cases. However, such obstacles are not substantially different to difficulties faced by 

children in domestic proceedings or indeed adults before the Commission and they 

can be conquered generally by creating and raising awareness among adults, children 

and all relevant professional groups about the rights of children and the availability of 

Convention remedies.47

44 See Chapter 1 Non-Discrimination.
45 See for example Eur Court HR Marckx v Belgium, judgment o f  13 June 1979, Series A no 31 and Eur 
Court HR Johnston v Ireland, judgment o f  18 Dec 1986, Series A no 112 where the claim o f  the child 
enjoyed more success than that o f  her parents. See further Chapter 1 Non-Discrimination. See also Eur 
Court HR Tyrer v UK, judgment o f  25 April 1978, Series A, no 26 and Eur Court HR Cam pbell & 
Cosans v UK, judgment o f  25 Feb 1982, Series A no 48. See further Chapter 5 The Right o f  the Child 
to Protection from Abuse and Neglect and Chapter 8 The Right o f  the Child to Education.
46 See Harris, O ’Boyle & Warbrick, op cit, at pp 608-647.
47 See further Chapter 4 Civil Liberties and the Right o f  the Child to Participate.
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M ethodology
It is clear from the title - the child and the European Convention on Human Rights - 

that the aim o f this research is to report and analyse the case law of the European 

Commission and Court of Human Rights concerning children. However, the 

approach taken to the analysis does not involve the usual article-by-article assessment 

of the case law. Instead, given its status in international law which is to be taken as 

acceptance of its principles and provisions, the Convention on the Rights of the Child, 

serves as a benchmark or gauge by which the decisions of the Commission and Court 

of Human Rights stand to be measured. In this way, no analysis of the standards set 

out by the UN Convention takes place in the pages to follow; this has been undertaken 

ably by many others. Instead, many of the established standards, some admittedly 

vague, set out in the UN Convention are accepted as such. The intention is to analyse 

the Strasbourg case law in the context of the Convention on the Rights of the child 

considering the extent to which the European Convention protects the rights of the 

child as they are set out in the 1989 UN Convention.

Notwithstanding that, for the purposes of this research, the Convention is considered 

to mark the resolution of the many debates which have been on-going about the 

treatment of the child in public and private law, in order to determine the standards 

against which the ECHR analysis was to take place, a practical study o f the 

Convention on the Rights of the Child was undertaken. The examination o f the 

reporting process in those states which are party to both the Convention on the Rights 

of the Child and the European Convention49 facilitated consideration of the 

Committee’s views on the implementation and interpretation of Convention standards. 

It also permitted the identification of both current barriers to implementation in 

Europe as well as issues concerning children’s rights which may prove contentious or 

problematic in the future.

48 See in particular Van Bueren, The International Law, op cit and LeBlanc, ‘The Convention on the 
Rights o f  the Child: United Nations Lawmaking on Human Rights (Lincoln: Nebraska University 
Press, 1995).
49 Clearly this analysis could only take place with respect to States Parties who had submitted and had 
considered their first initial reports. Thus, countries such as Slovakia, Slovenia, Hungary and Bulgaria 
were not considered for this reason.
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Following this initial phase of the research, the relevant case law of the Commission 

and Court of Human Rights was identified from various sources. Commission cases 

involving children either directly or indirectly amount to over 600 admissibility 

decisions and opinions on the merits.50 In addition, over sixty Court judgments 

concerning children were considered relevant. The approach taken to the analysis of 

the Strasbourg case law aimed to consider it in the light of the Convention on the 

Rights of the Child. Although it would have been both unrealistic and unfair to 

consider some o f the older decisions of the institutions with the benefit of the newly 

developed children’s rights consciousness of the 1990s, using the Convention as a 

backdrop to the analysis permitted a fresh approach to be taken to the interpretation of 

the case law nonetheless.

What follows are the results of this research. The thesis is divided loosely into two 

parts. The first part deals with the individual rights of the child, beginning with non

discrimination; economic and social rights; identity; civil liberties and the child’s right 

to participate; freedom from abuse and neglect; children in need of special protection; 

education, and the treatment of children deprived of their liberty. The second part 

deals with family life and following an introduction to this subject under Article 8 of 

the European Convention, its implications for the child are assessed in the four main 

areas of immigration; adoption; alternative care, and custody and access. Although 

specific conclusions are drawn in the relevant subject areas throughout the thesis, the 

common strands of the approach of the Commission and Court are finally brought 

together in the concluding chapter. Recommendations are also made in relation to the 

extension of the protection which the Convention offers children, and given that 

Protocol No 11 to the Convention51 which provides for the Commission and Court 

structure to be replaced with a single permanent Court comes into force on 1 

November 1998, such suggestions may indeed be timely in encouraging and 

facilitating the newly elected membership of the Court to adopt a fresh, children’s 

rights approach.

50 See above the Note on Citation o f  the Cases o f  the Commission and Court o f  Human Rights.
51 Protocol 11 to the Convention, 11 May 1994, ETS No 155.
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Introduction
As the norm of non-discrimination and the goal of equal treatment become firmly 

established in both international and domestic legal systems, it is significant that the 

Convention on the Rights of the Child reinforces that the different treatment of 

children without legitimate justification is also contrary to international law. 

However, the greatest injustice to children is arguably that, in some areas of their 

lives, they are treated unjustifiably different from adults and the unspoken assumption 

that such treatment serves to protect them requires that any distinction based on the 

best interests o f the child must be strictly scrutinised.

The most common form of unequal treatment among children - discrimination on the 

grounds of their parents’ marital status - has prevailed in Europe until very recently. 

However, the European Court of Human Rights has played a strongly persuasive role 

in bringing about social and legal change in this area and in this regard, the non

discrimination provision of the European Convention has been used to positive effect. 

This chapter aims to determine what other achievements, if  any, can be attributed to 

the Strasbourg institutions in this area. Following an analysis o f the distinctions 

between children which are tolerated under the Convention, it questions whether 

treating parents differently or unequally can have an impact on their children. First 

though, the principles which apply to the non-discrimination provision of the 

European Convention are set out in the light of those which apply to the Convention 

on the Rights of the Child and its potential for offering protection to children is 

evaluated.

Non-Discrim ination under the ECHR
Article 14 o f the European Convention provides that the enjoyment o f the rights set 

out in the Convention must be ensured without discrimination on any ground such as
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sex, race, colour, language, religion, political or other opinion, national or social 

origin, association with a national minority, property, birth or other status. To date, 

there has been little attempt to expand the interpretation of the open ended criterion, 

‘other status’ which, although it has been found to include ‘age’, has not yet been 

interpreted to include either ‘disability’, or discrimination on the grounds of parents’ 

beliefs or origins, grounds which are included in the Convention on the Rights of the 

Child.1 Notwithstanding the sometimes blurred line between protection against 

discrimination and promotion of equality, the text of Article 14 suggests that it is a 

non-discrimination, rather than an equality, provision as it does not provide for 

equality before the law and its remit is negative in nature, prohibiting discriminatory 

treatment rather than requiring or encouraging the promotion o f equality. In this 

regard, it stands in contrast to the Convention on the Rights of the Child which, in 

addition to prohibiting discrimination, also requires States to take all appropriate 

measures to ensure that the child is protected against all forms of discrimination or 

punishment on the basis of the status, activities, expressed opinions, or beliefs of the 

child’s parents or family members.3

One restriction which applies to the non-discrimination provisions of both the 

European and the Children’s Conventions is that they do not stand alone and can only 

be invoked in conjunction with one of the Convention’s substantive provisions.4 The 

scope of protection against discrimination is thus restricted by the limits of the 

Convention itself, and under the European Convention at least, a Contracting State is 

under no obligation to prevent discrimination in areas which fall outside the 

Convention’s remit.5 The wider scope of the CRC which, unlike the ECHR, gives

1 See Article 2 o f  the Convention on the Rights o f  the Child and on the drafting see UN Doc 
E/CM.4/1989/48, pp 26-29, in Detrick, op cit, at p 145-147.
2 See Harris, O ’Boyle & Warbrick, op cit, at p 463 and Steiner & Alston, ‘'International Human Rights 
Law in Context: Law, Politics and M orals’ (Oxford: Clarendon Press, 1996) at pp 529-530 for the 
General Comment o f  the Human Rights Committee on the non-discrimination provision o f  the ICCPR.
3 Article 2 § 2.
4 See for example Eur Court HR Rasmussen v Denmark, judgment o f  28 November 1984, Series A, no 
87, § 29.
5 Van Bueren argues however, that the obligation which Article 2 § 2 o f  the Convention on the Rights 
o f the Child places on States Parties means that it may be capable o f  having an impact on measures 
designed to regulate matters outside the Convention. Van Bueren, The International Law on the Rights 
o f  the Child  (Dordrecht: Martinus Nijhoff, 1995) at p 40. This issue has yet to be addressed by the 
Committee on the Rights o f  the Child, which has consistently encouraged the adoption o f  a 
comprehensive and pro-active approach towards the elimination o f  discrimination. See UN Doc
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express protection to the social and economic rights of the child, as well as to civil 

and political rights, has clear consequences for its scope of protection in this context.6 

However, it is significant that Article 14 of the European Convention applies not only 

to those elements of a right which a State is obliged to guarantee, but also to the 

elements which it chooses to guarantee.7 Furthermore, the scope of the substantive 

provision being invoked with Article 14 may determine (and thereby expand) the 

protection from discrimination afforded by Article 14. This has two consequences; 

firstly, if there is a positive obligation implicit in a substantive provision invoked with 

Article 14, then this may be translated as an obligation to promote equality, rather than
o  _

to protect against discrimination; secondly, it is clear that there is scope for argument 

as to whether a claim actually falls within the ambit of another provision.9

Notwithstanding its complementary nature, a violation o f Article 14 may occur when 

an infringement of a substantive provision is neither claimed, nor established.10 In 

other words, a measure which is consistent with the requirements of a particular

CRC/C/15/Add.45 Concluding Observations o f  the Committee on the Rights o f  the Child: Portugal at § 
21 and UN Doc CRC/C/15/Add.33 Concluding Observations o f  the Committee on the Rights o f  the 
Child: Denmark, at § 25 with regard to preventing discrimination against vulnerable groups of children 
such as refugee children and those infected with HIV/AIDS. The Committee also welcomed that 
Spanish law has classified a discriminatory act committed by a public official as a criminal offence. 
UN Doc CRC/C/15/Add.28 See Concluding Observations o f  the Committee on the Rights o f  the Child: 
Spain, at § 6.
6 For example, the Committee on the Rights o f the Child has drawn attention to the prevailing 
disparities in social and economic rights enjoyed by children in the former East and West of Germany 
and in Belgium and Italy the Committee has questioned why children of disadvantaged societal groups 
tend to be more highly represented in care than others. See UN Doc CRC/C/15/Add.43 Concluding 
Observations o f  the Committee on the Rights o f  the Child: Germany, at § 18; UN Doc 
CRC/C/15/Add.38 Concluding Observations o f  the Committee on the Rights o f  the Child: Belgium, at § 
10 and UN Doc CRC/C/15/Add.41 Concluding Observations o f  the Committee on the Rights o f  the 
Child: Italy, at § 10-11. This is a drawback of the European Convention’s non-discrimination clause 
insofar as the ECHR deals principally with civil and political rights. See Harris, O ’Boyle & Warbrick, 
Law o f  the European Convention on Human Rights (London: Butterworths, 1995), at p 464. However, 
protection may be implicit in the ECHR. See Chapter 2 The Social and Economic Rights o f the Child.
7 For example, see Eur Court HR Belgian Linguistic Case, judgment of 23 July 1968, Series A no 6, 
where the Court found that although there was no obligation to provide a particular system of education, 
if a State chooses to establish education of a particular type it may not restrict access to it in a 
discriminatory manner. See also Harris, O ’Boyle & Warbrick, op cit, at p 465-466.
8 Harris, O’Boyle & Warbrick, op cit, at p 463.
9 For example, see Eur Court HR Inze v Austria, judgment of 28 October 1987, Series A no 126, § 43- 
45. See also Van Dijk & Van Hoof, 2nd Ed, Theory and Practice o f  the European Convention on 
Human Rights (Deventer: Kluwer, 1990), at pp 533-534.
10 This would deprive Article 14 of any practical value and the sole effect o f the discrimination would 
be to aggravate the violation of another provision of the Convention. See Belgian Linguistic Case, 
Comm Report, 24.6.65, Series B no 3, pp 305-306. See further Van Dijk & Van Hoof, op cit, at pp 
533-537.
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provision may nonetheless be infringed when it is read with Article 14, if it is

discriminatory in nature." On the other hand, when a violation of a substantive

provision is found, Article 14 appears to be a guarantee of a subsidiary nature and the

Convention institutions generally take the view that once a violation of the substantive

provision has been established, it is not necessary to examine the separate claim of

discrimination. The Court has expressed the view that only where ‘a clear inequality

of treatment in the enjoyment of the right in question is a fundamental aspect of the
12case’ will an examination of the Article 14 issue serve a purpose. However, the 

meaning of the phrase ‘clear inequality of treatment’ remains largely unqualified and
I T

the Commission and Court’s practice in this area appears inconsistent. In general, it 

reflects a ‘strong inclination’ to avoid the discrimination issue where another has been 

established, an attitude which is symptomatic of their cautious approach to the Article 

14 question generally.14

The Court has rejected that every difference in treatment in the enjoyment of the rights 

in the Convention amounts to a breach of Article 1415 and the test which the Court has 

devised to distinguish between permissible differentiation and unlawful 

discrimination is the requirement of an objective and reasonable justification.16 In 

order to determine whether a difference in treatment is contrary to Article 14 together 

with another provision of the Convention, the Court’s general approach is as 

follows.17 Firstly, it decides whether the claim falls within the scope of the relevant 

substantive provision; secondly, it considers whether parties allegedly being subjected 

to different treatment can be said to be in analogous positions; thirdly, it decides

11 Belgian Linguistic Case, Comm Report, op cit, p 33.
12 Eur Court HR Airey v /re/aHc/, judgment o f  27 October 1975, Series A no 19, § 30. In Eur Court HR 
Dudgeon v UK, judgment o f  22 October 1981, Series A no 45, § 69 the Court found that there was no 
useful legal purpose to be served by examining whether the applicant had suffered discrimination. See 
the dissenting opinion o f  Judge Matscher who found it was the Court’s duty to examine the issues 
argued before it.
13 Van Dijk & Van Hoof, op cit at p 537-538 and Harris, O ’Boyle & Warbrick, op cit, at pp 468-469.
14 Harris, O ’Boyle & Warbrick, op cit, at p 469.
15 Belgian Linguistic Case, judgment, op cit, at § 10. It may be concluded from this that reverse 
discrimination may be permitted under Article 14. See Harris, O’Boyle & Warbrick, op cit, pp 485- 
486.
16 Belgian Linguistic Case, judgment, op cit, at § 10. It is noted that the rational basis for differential 
treatment is very close to that o f  a ‘pressing social need’ under paragraph 2 o f  Articles 8 to 11. See 
Harris, O ’Boyle & Warbrick, op cit, pp 467.
17 See Rasmussen v DewMarA:, judgment.
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whether there is a difference in treatment (given the non-exhaustive list in Article 14 it

may not be necessary to determine the basis for this difference), and finally, it decides

in the light of the State’s margin of appreciation whether there is an objective and

reasonable justification for the treatment or, in other words, whether there is a

reasonable relationship of proportionality between the aim of the treatment and means

used to pursue that aim. With regard to the degree of discretion enjoyed by the State

in this area, the Court examines in each case whether common ground exists in the

States or whether there is significant European consensus to call for a higher burden 
1 8of justification.

In addition to the textual limits of the non-discrimination provision under the 

European Convention, it appears that the Court’s reluctance to examine a complaint 

under Article 14 unless the element of discrimination is fundamental to the challenge 

being made might have reduced the overall usefulness of the provision. This fact, 

together with the margin of appreciation which the State enjoys in relation to what 

constitutes objective and reasonable grounds for discriminatory treatment, means that 

the Court is likely to outlaw discrimination between groups of children, between 

adults and children, or between adults, with reference to their children only where 

there appear to be exceptional grounds for doing so.

D iscrim ination against children
Childhood, whether it is perceived as a status of near-adulthood or an autonomous 

state, often requires that children should receive particular, but not inferior treatment. 

As a result, children may be subjected by the State to treatment different from adults 

on the grounds that it is, or is perceived, to be necessary for their protection.19 

However, in examining whether such treatment is lawful it is necessary to have regard 

to the autonomous rights of the child and, in particular, the principle that all decisions 

taken regarding the child must be guided by the child’s best interests. The

18 See Harris, O’Boyle & Warbrick, op cit, pp 476-483. See also Van Dijk & Van Hoof, op cit, at pp 
539-547. For a comparison o f  the Court’s approach with the ‘suspect categories’ approach o f  US 
Constitutional law see Meeusen, ‘Judicial Disapproval o f  Discrimination Against Illegitimate Children: 
A Comparative Study o f  Developments in Europe and the United States’ 43 American Journal o f  
Comparative Law  (1995) 119-145.
19 Van Bueren, op cit, at p 39.
20 Article 3 o f  the Convention on the Rights o f  the Child.
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Commission has taken the first step in this process by interpreting ‘any other status’ in 

Article 14 to include the criterion of ‘age’ as a prohibited ground for different 

treatment.21 However, it has yet to find that treating adults differently from children 

and young people raises an issue of discrimination under Article 14. In particular, it is 

willing to tolerate laws and practices which treat children differently from adults and 

has found discrimination, whether alleged by children themselves or on their behalf, 

to be justified in order to protect children from harm or negative influence, or in 

recognition o f their different needs from adults.

According to the Commission, the criminal law cannot be expected to treat child and 

adult offenders in the same way and for this reason, the absence of remission for child 

prisoners, compared to adults, was found to be justified with regard to the importance 

of flexibility in rules governing their detention.22 This approach has been confirmed 

by the Court, which established that as long as a difference in treatment between 

adults and juveniles in conflict with the law stemmed from the protective, rather than 

the punitive, nature of the procedure available to juveniles, such a distinction is 

consistent with Article 14 of the Convention taken together with Article 5.23 

Although this approach is consistent with the Convention on the Rights of the Child in 

principle,24 it is not clear whether a distinction, which appears to offer the child less
25protection from arbitrariness than that enjoyed by the adult, would be similarly so. 

Moreover, the test used by the Commission is arguably not strict enough to provide 

the interests and the rights of the child with adequate protection in this regard.

Because of the need to protect the child from exploitation and harmful influence and 

in recognition of their lack of capacity in some areas, States impose ages of consent 

which specify the age at which particular activities are lawful. Ages of majority are

21 No 7215/75 v UK, Comm Rep, 12.10.78, DR 19, p 66.
12 N o 11077/84 Nelson v UK,'Dec 13.10.86, D R 49, p 170.
23 Eur Court HR Bouamar v the Netherlands, judgment o f  29 February 1987, Series A no 129, § 66-67. 
See also No 9106/80 Bouamar v the Netherlands, Comm Report, 11 EHRR 24. See further Chapter 8 
Children in Conflict with the Law and the Deprivation o f  Liberty.
24 See in particular Article 37 o f  the Convention.
25 In Bouamar, the juvenile in question complained that whereas the lawfulness o f  an adult’s detention 
had to be reviewed within 5 days o f  arrest, the same did not apply to juveniles. Bouamar v the 
Netherlands, op cit, at § 66-67. Contrast with Article 37(d) and Article 40 § (b) o f  the Convention on 
the Rights o f  the Child. See further Chapter 8 below.
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commonly imposed for consent to sexual intercourse, consumption of alcohol, 

independent access to medical advice.26 Article 12 of the European Convention 

provides that men and women ‘of marriageable age’ have the right to marry and found 

a family27 and it would appear logical that the imposition of different age

requirements on men and women for this purpose, which was not based on objective
28and reasonable reasons would raise an issue of sex discrimination under Article 14. 

Increasing consistency in law and practice among the Member States of the Council of
29Europe may act as persuasive authority in relation to a challenge in this area. 

Moreover, the Strasbourg organs have found that the interference with a person’s 

private life, which the imposition of such ages constitutes in the area of sexuality, is
30justified with regard to the rights of others and the need to protect health and morals. 

More specifically, the Commission has accepted that the prohibition of homosexual 

relations between an adult and a minor may serve to protect the minor’s rights (with
T 1

particular reference to their autonomy in sexual activities ), and that it may also 

protect moral standards.32

The Commission has accepted that the criminal law should be used to protect
•  33individuals from harm, particularly those who are vulnerable because of their age 

and where there is an element of force or abuse o f authority involved in the adult- 

minor homosexual relationship.34 However, neither the Commission nor the Court 

has yet decided up to what age the protection of minors from homosexual relations is 

necessary, beyond finding that the fixing of such an age is a matter appropriate for the

26 See Council o f  Europe Doc CDPS III.8 Obs (96) 1 Ages at which children are legally entitled to 
carry out a series o f  acts in Council o f  Europe member countries. See also Cretney, ‘Gillick and the 
Concept o f  Legal Capacity’ 105 LQR (1989) 356-358.
27 Article 12 also provides that this right is exercisable according to the national laws governing its 
exercise. See further Van Bueren, The International Law, op cit, at pp 93-94 on minimum ages.
28 See the concerns o f  the Committee on the Rights o f  the Child in this area in UN Doc CRC/C/38,
Report on the Eighth Session o f  the Committee on the Rights o f  the Child, at § 275-299.
29 Council o f  Europe Doc CDPS III. 8 Obs (96), op cit.
30 See N o 5935/72  v Germany, Dec 30.10.75, 6 Yearbook (1976), p 276. See also Eur Court HR
Dudgeon v judgment o f  22 October 1981, Series A no 45, § 52.
31 See for example No 5935/72, ibid.
32 The Commission has also accepted that criminalisation o f  some kind o f  homosexual behaviour is 
aimed at both o f  these objectives. N o 7525/75 Dudgeon  v UK, Comm Report, 13.3.80, Series B no 40.
33 No 7215/75 X v  UK, Comm Rep, op cit.
34 In No 7215/75 X  v UK, op cit, the victim had been forced to take part in homosexual acts with the 
adult applicant and in N o 22646/93 HF v Austria, Dec 26.6.95, unpublished, the victim was the 15 year 
old employee o f  the applicant, who was forced to have homosexual relations with him.
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national authorities.35 Moreover, the age above which homosexual relationships are 

no longer subject to criminal law may be fixed within a reasonable margin and may 

vary according to the attitudes of society.36 In 1975, it found the age limit of 21 

relatively high, although not beyond this reasonable margin.37 In 1978, it found that 

legislation which criminalised homosexual behaviour involving young men between
T O  .

the ages o f 18 and 21 interfered with the right to respect for private life. However, it 

went on to find that the interference was justified with regard to the risk that young 

men in this age bracket may be subject to substantial social pressures which could be 

harmful to their psychological development.39 The next challenge to the age of 

homosexual consent was settled in 1993, when an amendment which reduced the age 

to 18 precluded the Commission giving its 1990s opinion on the matter.40 However, a 

challenge to the minimum age of 18, insofar as it is inconsistent with the heterosexual 

age of consent of 16, is now pending before the Commission,41 and what may 

persuade the Commission to find a violation in this case is the fact that, under the 

relevant legislation, it is the person under age whose behaviour constitutes a criminal 

offence. In this regard, it is unclear how the aim of protecting the rights of the person 

under age (presuming that it is still the aim sought to be achieved) is served by 

criminalising his behaviour and such sanctions would, in any event, appear to be 

disproportionate to the aim of protection under Article 8 both alone and with Article 

14.42

In relation to discrimination on the grounds of sex, it is argued that the practice of 

setting different ages of consent for male homosexuals and lesbians under 18 years is

35 Dudgeon v UK, judgment, op cit at § 62.
36 N o 5935/75 X  v Austria, op cit.
37 Ibid.
38 No 7215/75 v UK, Comm Report, op cit.
39 Although it chose not to apply common European standards in this area, the Commission found that 
the claim for a violation was strengthened by the fact that the age o f  consent for homosexual relations 
was 18 or below in most other European countries. However, it did not agree with the applicant’s 
conclusion that as a result the age limit o f  21 was unnecessary in a democratic society and found the 
UK age limit must be established on its own merits.
40 No 22382/93 Wilde, Greenhal GH & Parry v UK, Dec 19.1.95, DR 80A, p 132. The Criminal 
Justice and Public Order Act 1994 reduced the age o f  consent for homosexual conduct to 18.
41 No 25186/94 Sutherland v UK, Dec 21.5.96, unpublished.
42 However, the fact that the applicant has already attained the age o f  consent may allow the 
Commission to dismiss this aspect o f  the claim.
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unlawful.43 The case law of the Commission has been negative on this point and 

based predominantly on the notion that masculine homosexuals, distinct from female 

homosexuals, often constitute a ‘distinct socio-cultural group with a clear tendency to 

proselytise adolescents’.44 The Commission has also rejected that the application of 

different ages of consent to male homosexual activities on the one hand and to 

heterosexual and female homosexuality on the other amounts to discrimination under 

Article 14 preferring to accept that lesbians did not give rise to comparable social 

problems and were thus not analogous with male homosexuals for the purposes of 

Article 14.45 A fresh challenge to these decisions might enjoy more success, 

particularly in the light of the non-discrimination provision of the Convention on the 

Rights of the Child, which implicitly prohibits discrimination on the grounds of sex in 

the establishment of ages of majority.46

Discrim ination betw een Children
Any difference in treatment between groups or individual children should arguably be 

more difficult to justify under Article 14, given that it does not normally carry with it 

the justification of protection. In addition to other negative jurisprudence in this area 

however, it is of concern that the Commission has refused to consider a claim of 

discrimination under Article 14 on the grounds that the difference in treatment is not 

based on the personal status of the individual child.47 Yet, it is unclear what type of 

discrimination, other than inadvertent, would be based on personal status, rather than 

membership of a group which was being discriminated against. Therefore, it is more 

likely that the Commission simply sought to avoid the fundamental issue in this case, 

which concerned a difference in treatment between children in prison in Scotland and 

children in prison in England and Wales, not least because of its broader 

consequences.48 In contrast, the Committee on the Rights of the Child had little

43 Van Bueren, op cit, at p 40.
44 No 5935/72, op cit. See Harris, O ’Boyle & Warbrick, op cit, p 479 and Fawcett, pp 302-304.
45 No 10389/83 Johnson v U K , Dec 17.7.86, DR 47, p 72. The evidence and submissions relied on by 
the Commission to reach this conclusion were questioned in Harris, O ’Boyle & Warbrick, op cit, p 479.
46 See above and Van Bueren, op cit, at p 40.
47 No 11077/84 Nelson v UK, op cit. The treatment complained o f  was the absence o f  remission, which 
applied to all children in Scottish prisons.
48 The Commission might also have feared the consequences which this decision would have for 
arguments relating to the consistency o f  laws between Member States, as well as within those States 
with federal systems.
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difficulty finding that the application of different legislative policies to the three 

jurisdictions of Northern Ireland, Scotland, and England and Wales, had the potential 

to give rise to the unequal treatment of children within the U K .49

Immigration

The Commission has also been dragging its feet with regard to claims of 

discrimination in the area of immigration, and in particular, although not surprisingly, 

it has yet to find that subjecting groups o f children to different treatment under 

immigration law is contrary to the Convention.50 Thus, the application of immigration 

law in a manner which entitles the children of only one of a bigamist’s families, to the 

exclusion of the other children, to enter to reside with him is consistent with Article 

14.51 Notwithstanding that such children may be considered to be in analogous 

situations, both enjoying family life with the father with whom they are seeking 

reunification, the different treatment to which they are subjected may, it seems, be 

justified on the grounds of legitimate immigration control, which is necessary to 

protect the economic well-being of the country. It is likely that this principle would 

also apply were the father concerned not a bigamist, but simply a philanderer who had 

a number of children by different mothers, all of whom sought to join him in his 

country of residence. In any event, this rationale, which arguably ignores Article 10 of 

the Convention on the Rights of the Child which requires applications for family 

reunification to be dealt with in a humane manner, strongly suggests that any 

consideration for the equal rights of children, regardless of their parents’ marital 

status, would appear to be subject to the proper implementation of immigration 

control.52

49 UN Doc CRC/C/SR.205 Summary Record o f the 205th Meeting o f  the Committee on the Rights o f  the 
Child, § 8.
50 However, it is arguable that this is a symptom o f  the Commission’s non-interventionist stance in this 
area. See further Chapter 10 Immigration.
51 See No 2991/66 Alam & Kahn v UK, Dec 15.7.67, Collection 24, p 116 and Dec 17.12.68, 11 
Yearbook, p 788 and more recently No 14501/89 A & A v the Netherlands, Dec 6.1.92, DR 72 p 118.
52 The Commission has taken a similarly dismissive approach to the claims o f  children, who are UK 
citizens as a result o f  their birth in the UK to a father with a legal right to reside, that under Article 14 
they have the same right to reside as other British minors. See N o 24865/94 Jaramillo v UK, Dec 
23.10.95, unpublished.
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Legal Status

In response to one o f the most prevailing forms of discrimination between children, 

that based on the marital status of parents, the Commission and the Court have acted 

in a positive and decisive manner, finding that such a distinction may constitute a lack 

of respect for family life under Article 8, as well as discrimination under Article 8 

together with Article 14.53 As early as 1979, the Court established that the right to 

respect for family life, which implies the existence in law of safeguards which render 

possible from the moment of birth the child’s integration into the family, is guaranteed 

to children born outside, as well as children bom inside, marriage.54 Although it set 

out this principle in general terms, it applied it in the narrow context of the unmarried 

mother and her child. Thus, it found that domestic law relating to family ties must 

enable all concerned to lead a normal family life and went on to consider that, where a 

regime does not automatically recognise the relationship between an unmarried 

mother and her child at birth and forces her to recognise her child by declaration with 

negative consequences, the normal development of family life is impeded.^ 

Significantly, because in this case automatic recognition of their ties did not occur at 

birth and because the procedure whereby an unmarried mother formally recognised 

her child was both complicated and time-consuming, these factors combined to violate 

the right to respect for family life of the child.56

The Court also found that the factor of discrimination - a married mother was not 

required to recognise her child in this way - was fundamental enough in this case to 

necessitate a separate examination of the complaint under Article 14. Importantly, 

although it acknowledged the legitimate nature of encouraging the traditional family, 

the Court rejected that such an aim could be pursued in a manner which prejudiced the

53 For a comparison o f  ECHR case law with US Constitutional law see Meeusen, op cit.
54 Eur Court HR Marckx v Belgium, judgment o f  13 June 1979, Series A no 31, § 31. It derived this 
position from Article 1 o f  the Convention which guarantees Convention rights to ‘everyone’ and Article 
14 which prohibits discrimination on the grounds o f ‘birth’.
55 Marckx v Belgium, judgment, ibid, at § 36. This is an illustration o f  how non-discrimination forms 
part o f  the substantive provisions o f  the Convention. See the Belgian Linguistic Case in Van Dijk & 
Van Hoof, op cit, at p 536.
56Marckx v Belgium, judgment, op cit, at § 37. The Commission found that the very principle o f  
requiring recognition constituted a disregard for the family life o f  the child bom outside marriage. 
Marckx v Belgium, Comm Report, 10.12.77, Series B no 29, § 75.
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family not based on marriage.57 In particular, any argument that the tranquillity of 

marital families might be disturbed by placing a child born outside marriage on the 

same footing as a child born inside marriage was no justification for the inferior 

treatment suffered by the former. The Court recognised that discrimination between 

children on the grounds of their parents’ marital status may have been permissible 

when the Convention was first drafted. However, it found that the subsequent 

recognition of the maxim mater semper cert a est among the majority of Member 

States rendered the difference in treatment discriminatory by present day standards.

Although Marckx was a landmark decision, it was inescapable that its principles

applied only in the narrow context of unmarried mothers and their children.59 In

1986, however, the Court examined the claim of a couple, who were prevented from

marrying due to the lack of divorce in Ireland at the time, and their daughter bom

outside marriage, with respect to the inferior position occupied by all three applicants

under Irish law.60 With respect to Article 8, the Court found that

the norm al developm ent o f  natural fam ily ties betw een the three applican ts required 
the th ird  applican t to  be p laced legally and socially  in a position akin to  that o f  a 
legitim ate ch ild .61

Noting that the position of the child born outside marriage differed considerably from 

that of a child born inside marriage and that there were no means available to 

eliminate those differences, the Court concluded that there was an absence in Irish law 

of an appropriate legal regime reflecting her normal family ties which amounted to a

57 Marckx v Belgium, judgment, op cit, § 40. See also the Comm Report, ibid, § 93 which found it 
difficult to believe that the need to treat the non-marital family less favourably with regard to matters of 
descent and relationship was among the principles generally accepted in democratic societies.
58 Marckx v Belgium, judgment, op cit, § 41-43. Here the Court relied on the Convention on the Status 
of Children bom outside Wedlock, but Davidson questions whether, given that only four Contracting 
States of the Council o f Europe had ratified the Convention at the time, this trend had in fact become 
crystallised in such a conclusive way at the time o f the Marckx decision. Davidson, ‘The European 
Convention on Human Rights and the ‘Illegitimate’ Child’ in Freestone (Ed) Children and the Law 
(Hull: Hull University Press, 1990) pp 75-106, at p 95.
59 In the same year a friendly settlement was reached in two applications similar to the Marckx case, 
following legal reform in Belgium. See No 10961/84 Le Mot & Others v Belgium, Dec 13.5.86, DR 47, 
p 204 (settlement in Dec 8.10.87, DR 53, p 38) and No 11418/85 Jole & Lebrun v Belgium, Dec 
14.5.86, DR 47, p 243 (settlement in Dec 8.10.87, DR 53, p 65).
60 Nevertheless, both the Court and the Commission examined the case under the substantive provision 
alone declining to examine the discrimination complaint under Article 14. See the Commission Report 
at 8 EHRR 214.
61 Eur Court HR ./o/wston v/re/a/jrf, judgment of 18 Dec 1986, Series A no  112, § 72.
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failure to respect the child’s family life.62 Historically, due to the close nature of her 

relationship with her parents, this position amounted to a similar violation of their 

rights.63

Thus, the position adopted by the Court in Marckx was consolidated in Johnston 

seven years later. The clear principles which have been established with regard to 

discrimination against children bom outside marriage are welcome and have 

undoubtedly contributed to the eradication of the status of ‘illegitimacy’ in Europe. In 

this way at least, the judgments serve to promote the equal treatment of all children. It 

is positive also that the individual claim of the children concerned was subjected to 

independent scrutiny by the Strasbourg institutions, and in Johnston, it was the claim 

of the child which succeeded where that of her parents failed.64 However, this 

progressive approach to non-discrimination with regard to the child’s right to respect 

for family life has not filtered through the family life jurisprudence and there still 

remain many inequalities in the treatment of the child in this area, which have, as yet, 

been unchecked by the Commission and Court.65

Inheritance Rights

The Court has established that matters o f intestate succession between near relatives 

are intimately connected with family life.66 Moreover, the inferior status of a child 

born outside marriage which prevents the child from inheriting from his/her mother

62 Johnston v Ireland, judgment, ibid, § 74-75.
63 Johnston v Ireland, judgment, op cit, at § 75. It is interesting in this regard that the claim o f the 
child’s parents that their situation breached their rights under Article 8 failed in this case. See also Van 
Bueren, ‘Protecting Children’s Rights in Europe - A Test Case Strategy’ 2 European Human Rights 
Law Review  (1996) 171-180, at pp 171-172, who notes that the Court relied on consensus in finding a 
violation o f  the child’s right but appeared to ignore similar consensus with regard to her parents’ 
complaint.
64 It is worthy o f  note that notwithstanding its discrimination context, the Court did not examine the 
claim o f  the child under Article 14. Indeed, Judge De Meyer believed that a violation o f  Article 14 
should have been found as a matter o f  consistency.
65 See below and also Chapter 9 Family Life: An Overview and Chapters 10-13.
66 Marckx v Belgium, judgment, op cit, § 50-51. It agreed with the Commission that the right to inherit 
did not form part o f the right to peaceful enjoyment o f  possessions set out in Article 1 o f  Protocol No 1 
to the Convention, 20 March 1952, ETS No 9, reprinted in Ghandi, Blackstone’s International Human 
Rights Documents, 1st Ed, (London: Blackstone Press, 1995) . See also Marckx v Belgium, Comm 
Report, op cit. It is significant that the failure o f  the Belgian Government to implement promptly the 
Marckx judgment led to a further finding o f  a violation by both the Commission and Court. See No  
12849/87 Vermeire v Belgium, Comm Report, 5.4.90, Series A no 214-C and Eur Court HR judgment 
of 29 Nov 1991, Series A no 214-C.
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and close relatives has been found to amount to discrimination contrary to Article 8, 

taken together with Article 14. Although the Court had rejected the applicability of
/"O

Article 1 o f Protocol No 1 in Marckx the provision was found applicable in the Inze 

case, because it involved an actual, rather than a potential, right to inherit.69 Inze 

concerned an Austrian law relating to the administration of an estate which gave 

preference to the son bom inside marriage, who, as the principal heir, was entitled to 

take over his mother’s farm, over the son bom outside marriage, who was entitled 

only to unfavourable monetary compensation. According to the Commission, the case 

disclosed

a classic case o f  d iscrim ination , nam ely legislation to  the d isadvantage o f  a m inority  
based on a criterion  - birth - w hich in itse lf has no intrinsic link w ith the m atter to be 
decided .70

The Court agreed and, in the light of the emerging consensus in relation to equality 

between children born in- and outside marriage, in particular the ratification by nine 

States of the European Convention on the Legal Status of Children born out of 

Wedlock,71 found that very weighty reasons would have to be advanced before a 

difference in treatment in this area could be compatible with the Convention. It 

failed to find that the aims allegedly pursued by the Austrian legislature, such as the 

need to prevent the division of hereditary farms on intestacy and recognition o f the 

convictions of the rural population, justified the treatment which it found
• 7 1discriminatory under Article 14.

67 Marckx v Belgium, judgment, op cit, § 53-59. However a later case was brought by a woman whose 
unmarried father had died intestate claiming a violation of Article 8 alone and with 14. The 
Commission failed to find that Article 8 conferred any right to inherit, although it did find that it raised 
an issue under Article 8 together with Article 14 in relation to differential treatment o f succession on
intestacy. See No 10978/84 Stoutt v Ireland, Dec 10.86, 9 EHRR 541.
68 See Marckx v Belgium, judgment, op cit, § 50.
69 Eur Court HR Inze v Austria, judgment of 28 October 1987, Series A no 126. See also Comm 
Report, 4.3.86, 8 EHRR 498.
70 Inze v Austria, Comm Report, op cit, § 55. A breach of Article 1, Protocol No 1 with Article 14 was 
found by 6 votes to 4. In his dissenting opinion at p 807, Mr Schermers argued that in deciding which 
son was to get the farm, there will always be discrimination because only one son can obtain it. Sir 
Basil Hall made a similar point saying that rules o f succession will always entail differentiation on the 
ground of birth and sex, where the older is preferred to the younger, the male to the female. These rules, 
he said, could be justified and the fact that a rule disadvantages a person does not mean it amounts to 
discrimination.
71 For a comment on the Court’s reliance on European consensus see Davidson, op cit, at p 96.
72 Inze v Austria, judgment, op cit, §41.
73 Inze v Austria, judgment, op cit, § 43-45. Austria’s failure to implement promptly the findings o f  the 
Court in Inze led to a further application being declared admissible by the Commission. The case was 
settled when the Austrian Act on the Reform of the Law of Succession of 1989 entered into force. No
15154/89 Baumgartner v Austria, Comm Report, 16.2.93, DR 74, p 40.
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Although the positive nature of this case law is welcome, it is difficult to conceive any 

other outcome in a case which, in the words of the Commission, illustrated ‘a classic 

case o f discrimination’. Moreover, it is submitted that the approach of the Court, 

which required the difference in treatment to be supported by weighty considerations 

should be applied throughout the Article 14 case law relating to the child to ensure 

that no difference in treatment which cannot be shown to operate in the child’s 

interests is permitted under the Convention.

Discrim ination betw een Parents
It is not clear from the family life case law whether the assertion that respect for 

family life is guaranteed equally to families based on marriage, as well as those which 

are not, is borne out in practice. Beyond placing the child born outside marriage in a 

legal and social position akin to that enjoyed by the child whose parents are married,

the Commission and Court have remained cautious in extending protection of Article

8 to the child, regardless of their parents’ marital status. Moreover, this issue is rarely 

considered as one of discrimination; more often it is examined solely under the 

substantive provision o f the right to respect for family life under Article 8.74

The Unmarried Mother

Marckx v Belgium1̂  established that the existence of a biological bond between 

mother and child creates family life within the meaning of Article 8. Thus the 

fundamental difference in treatment between married and unmarried mothers with 

regard to the proof o f descent was found to amount to a hardship which could not be 

justified by any aim to favour the family based on marriage. Marckx also found 

discriminatory the regulations governing an unmarried mothers’ right to give or 

bequeath property to her child. Finding that the right to dispose o f property by 

donation or will was one of the attributes o f the right of property protected by Article 

1 of Protocol No 1, the Court noted that the unmarried mother could only will 

property to her child if she chose not to recognise her.76 Thus, where an unmarried

74 Thus, although the Article 14 issue is not discussed in many o f the cases below, the case law 
nonetheless illustrates the Court’s view that not every difference in treatment will amount to 
discrimination. See Rasmussen v Denmark, judgment, op cit.
75 Marckx v Belgium, judgment, op cit.
76 Marckx v Be/gra/w, judgment, op cit, § 63.
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mother chose to recognise her child and was consequently denied the right to dispose 

of her property to her, she was forced to decide whether her family tie with her child 

during her life was more important than her material security after her death. This had 

the effect of placing the unmarried mother under a moral pressure to which the
• • 77married mother was not subject.

The U nm arried Couple

The narrow scope of the Court’s judgment in the Marckx case was broadened 

somewhat in Johnston where the difference in treatment between unmarried and 

married couples was in question. With regard to the parents’ position, the Court here 

recognised that the scope of the obligation to respect family life in respect of members 

of a non-marital family, in particular the unmarried father, was not unlimited. More 

specifically, it found that the obligation under Article 8 depends on the circumstances 

of each case, and noted that special regard should be had to whether a genuine family 

relationship exists and whether parents are free to regularise their situation by either
• • •  • •  7 Rmarrying one another or dissolving existing marriage relationships. 

Notwithstanding that family life was found to exist in this case,79 in the light o f the 

ban on divorce, the Court failed to find that respect for that family life could give rise 

to an obligation to grant the parents some form of legal recognition or confer on them 

patrimonial or maintenance rights. It decided that, at the very least, the obligation on 

the State Party was one of non-interference in the family life existing between the 

unmarried parents and, in this regard, Irish law contained no legal impediment 

preventing them from living together, supporting each other, making dispositions inter
• • SOvivos or entering into other agreements.

Thus, although failure to recognise the legal status of their child violated the right to 

respect for the family life of the child as well as her parents,81 Johnston was 

unsuccessful in establishing under the European Convention that an unmarried couple 

has the right to a legal status equal, or at least similar, to that of married couples. This

77 Marckx v Belgium, Comm Report, op cit, § 99.
78 Johnston v Ireland, judgment, op cit, § 72.
79 See below Chapter 9 Family Life: An Overview.
80 § 116-117. This conclusion was reached by 12 votes to 1. Judgment, op cit, § 57.
81 See above.
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position has been maintained by the Commission which, in relation to the child, has 

offered States a wide margin of appreciation in their choice of means which render 

possible from the moment of birth a child’s integration in its family. In particular, 

Johnston must be distinguished insofar as it involved a couple who, due to their 

circumstances, could not marry and as a result, the Commission has found that where 

they are in a position to do so, people who choose not to marry must attract 

responsibility for the legal consequences of their choice. Notwithstanding that all 

children must be placed in a position which is legally and socially akin, the approach 

to the family life relationship in the context of discrimination fails to recognise that 

the position of the child vis-a-vis the child’s parents is unchanged, regardless of their 

circumstances.

The Unmarried Father

It is clear that the rights enjoyed by the unmarried mother in Marckx do not extend 

automatically to the unmarried father.83 Thus, although effective respect for family 

life obliges Contracting States to make available for the alleged father of a child an 

effective and accessible remedy by which he can establish whether he is the biological
84 .  • • • • •

father of the child, it is not inconsistent with Article 8 that, unlike the mother, he
8Smust recognise his child before a legal tie exists between them. ~ Thus, it is 

compatible with protection for the rights and interests of the child under Article 8 that 

the unmarried father’s right to enjoy care and custody of his child entail the fulfilment 

of certain conditions.86 For example, where the unmarried father chooses not to 

recognise his child and is refused custody as a result, there is no violation of his right
• • 87to respect for family life.

82 N o 17783/91 Steens & Kool v Netherlands, Dec 5.5.93, unpublished.
83 See for instance Marckx v Belgium, Comm Report, op cit, § 61 where the Commission set out the 
limited scope o f  the application.
84 N o 8777/79 Rasmussen v Denmark, Comm Report, 7.83, 6 EHRR 94, § 62. However, contrast with 
No 22920/93 MB v UK, Dec 6.4.94, DR 17A, p 108, where the Commission found it consistent with 
Article 8 (and the child’s interests) to deny a man the opportunity to determine the child’s paternity.
85 See N o 18535/91 K, Z & S v  Netherlands, Comm Report, 7.4.93, unpublished. This raises an issue o f  
private, rather than family life under Article 8. See Chapter 9 Family Life: An Overview.
86 See N o 22920/93 MB v UK, op cit.
87 N o 17783/91 Steens & K ool v Netherlands, op cit.
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The Commission’s basis for its position with regard to unmarried fathers and their

children is as follows. It has said that,

the relationship between a natural father and a child may differ w idely in nature 
and degree from circumstances where a child is conceived casually, 
unintentionally or perhaps even violently to the situation where a child is born into

* i  j  8 8a stable and established relationship between an unmarried man and woman.

For this reason, the requirement that a natural father obtain an agreement or a court 

order before parental responsibility is granted to him is purported to permit a 

flexibility of response to differing situations. It has also been considered significant 

that, in making such decisions, domestic courts are usually required to have regard to 

the paramount principle of the child’s welfare and thus, the procedure will pursue the 

legitimate aim of securing or reconciling the rights of children and their natural 

parents.89 Applying this rationale, the Commission has failed to find that the refusal 

to grant joint rights of care and custody to an unmarried father despite the fact that he 

lived with the child and the child’s mother, who supported his request, violated his 

right to respect for private and family life under Article 8.90 It is significant that this 

case involved rights of care and custody, and not the issue of paternal affiliation as it 

is arguable that a refusal to allow a father to recognise his child or have that matter 

determined would have to be supported by considerably strong reasons in favour of 

the child to prevent a violation of both his and his child’s rights under Article 8.91

The Commission has failed to find that unmarried fathers occupy a position analogous
09to that of married fathers in relation to the care and custody of their children. 

Although it has acknowledged that the unmarried father may be in a weaker position 

than a married father, it has concluded that this results from the choice made by the 

couple not to marry.93 Moreover, it has had regard to the fact that the differential 

treatment of the unmarried father will have few practical implications where he lives 

together with the mother and they bring up their children together, only becoming

** No 22920/93 MB v UK, op cit. See also No 9519/81 X  v Germany, Dec 3.84, 6 EHRR 599 and No 
9639/82X v  Germany, Dec 3.84, 7 EHRR 135.
89 Ibid
90 No 9519/81X  v Germany, op cit.
91 See further No 22920/93 MB v UK, Dec 6.4.94, DR 11 A , p 108 in Chapter 9 Family Life: An 
Overview.
92 Ibid
93 However, in Johnston v Ireland, judgment, op cit, where this choice did not exist due to a prohibition 
on divorce. Article 8 was not violated either. See above.
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significant if the relationship breaks down, whereupon the protection offered by the 

marriage structure is not available 94

The Commission has found that the disadvantages which accrue to the unmarried 

father where there is dissent with the mother may be considered to be proportionate 

with the aim of safeguarding the child’s well-being.95 In relation to contact, it is 

doubtful that the unmarried father enjoys a general right of access to his child under 

Article 8 § 1, given that the provision presupposes the existence of a family and the 

unmarried father may not always be willing to assume such family obligations.96 

Even if such a right exists, it is not unlimited and, where severe tensions exist between 

the child’s father and mother which have potential to affect the well-being of the 

child, restriction on the unmarried father’s right of access may be justified in order to 

protect the child’s interests.97 Contrasting this position with that of a divorced father 

who generally enjoys a right to contact following the break-down of his relationship 

with the child’s mother, the Commission has found it convincing that family life 

normally exists between divorcees and their children before divorce while a child bom 

outside of marriage in general does not live in the family of his father. Consequently, 

there can be ‘no general necessity to safeguard the continuation of a personal 

relationship’ between the unmarried father and his child, a position which is 

reinforced by the fact that where strong family ties do exist, the Court may take them 

into consideration. Difference in treatment between an unmarried and a divorced 

father, the Commission says, is thus justified by objective reasons proportionate to the 

aim of protecting the interests of the child.

Discrimination on the Grounds of Sex

Despite the fact that weighty reasons must be advanced before differential treatment 

on the ground of sex could be regarded as compatible with the Convention,98 treating 

parents differently has not yet given rise to a successful claim of discrimination under

94 No 9519/81 X  v Germany, op cit.
95 No 9519/81 X  v Germany, op cit.
96 No 9558/81 X v  Germany, Dec 3.85, 6 EHRR 605.
97 See also N o 13557/88 N v Denmark, Dec 9.10.89, DR 63, p 167.
98 Eur Court HR Abdulaziz, Cabales & Balkandali v UK, judgment o f  28 May 1985, Series A no 94, § 
85. See Harris, O ’Boyle & Warbrick, op cit, at pp 481-483.
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Article 14. In particular, the Court failed to find that the application to men of a time 

limit for the institution of paternity proceedings, which did not apply to women, did 

not amount to discrimination." The basis for the Court’s conclusion was the lack of 

common ground among Member States with regard to the manner in which the rights 

of the mother and father relating to the institution of paternity proceedings are 

regulated.100 This meant that the State enjoyed a wide discretion with regard to how 

such matters were regulated. However, it is a source of greater concern that the Court 

was convinced that the application of a time limit in paternity cases was justified by 

the need to ensure legal certainty and to protect the interests of the child concerned, 

and importantly in this regard, it agreed with the Danish government that the interests 

of the mother generally coincide with those of the child.101 Thus, the mother and 

father in this case were not in analogous positions and as a result no discrimination 

had occurred.

C onclusion
The European Court has achieved considerable success in bringing about social and

• • •  . . .  . 1  legal change in the position of the child born outside marriage in many countries.

‘Illegitimacy’ has been treated as a suspect classification, meaning that any difference

of treatment on such grounds must be supported by serious and weighty

considerations, which may not include the aim of preserving the traditional family

based on marriage. However, notwithstanding that the child bom outside marriage

now enjoys the right to respect for family life on a more equal footing with the child

bom inside marriage, the Commission has continued to justify the difference in

treatment between unmarried parents, and married and unmarried fathers with regard

99 Rasmussen v Denmark, judgment, op cit, § 29-41.
100 Rasmussen v Denmark, judgment, op cit, § 41.
101 c f  Rasmussen v Denmark, Comm Report, op cit, § 78-79 where the Commission noted that it was 
not inconceivable that the mother would institute paternity proceedings in circumstances which were 
not entirely motivated by the interests o f  the child. It also found it likely that the interests o f  the parents 
would depend on who had custody o f  the child concerned.
102 c f  Kroon v Netherlands, Comm Report, op cit and Eur Court HR judgment o f  27 Oct 1994, Series A
no 291-C. See further Chapter 3 The Right o f  the Child to Identity.
103 See for example N o 3100/67 X v Germany, Dec 5.2.70, 31 Collection, p 16; N o 7658/76 X v 
Denmark, Dec 5.12.78, DR 15, p 128, which led to the enactment o f  the Administration o f  Justice Act 
(Custody and Guardianship o f  Children Bom out o f  Wedlock) 1975 in Denmark. See also No
11468/85 K v UK, Comm Report, 14.4.88, DR 56, p 138 where settlement was achieved as a result o f
legislative change allowing an unmarried father to apply for custody where a child is the subject o f  care 
proceedings or compulsorily taken into care.
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to their children, even where there exists a relationship of family life between them.104 

Placing the onus on parties in unmarried relationships to marry to enjoy the 

corresponding rights and responsibilities vis-a-vis their children is hardly consistent 

with the aim of child protection, or respect for family life. Moreover, the difficulty 

with this position is that it fails to recognise the large number of children now being 

born into stable relationships which are not based on marriage, and the increasing role 

played by unmarried fathers in bringing up their children, even where the parents are 

no longer in a relationship. It also fails to appreciate that taking a children’s rights 

approach to the consideration of respect for family life, as in Johnston, can serve to 

protect the rights of other family members.

The dominant factor in all the above cases is protection of the child although 

ironically it appears to have limited the scope of protection which children enjoy 

under the Convention in this area. Although the resolution of the inadequacies 

identified here is arguably more firmly rooted in Article 8 and its scope of protection, 

than in Article 14 of the Convention, the consistent manner in which the claim of 

discrimination is either diverted or ignored by the Commission and the Court has 

served to reduce the usefulness of the provision in practice. This leads inevitably to a 

questioning of the purpose of Article 14, which has only once been applied together 

with Article 8 by the Court in a children’s case. The question about the usefulness of 

Article 14 also holds true for those cases of discrimination between children, and 

between children and adults, where the provision has proved to offer inadequate 

protection. In particular, it is disappointing that opportunities which have been shown 

to exist to interpret the non-discrimination clause in a positive manner which 

supplements the protection afforded to children under the Convention, such as that 

identified in Marckx, have not been firmly grasped.

104 See further the scope o f  family life in Chapter 9.
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Introduction
The group of social and economic rights of the child, known under the Convention on 

the Rights o f the Child as ‘survival’ or ‘provision’ rights, are clearly the most 

universally important category of children’s rights given that their denial gives rise to 

the greatest suffering experienced by the world’s children.1 The presence of these 

rights among the binding provisions of the Convention on the Rights o f the Child 

places the international obligations on States to provide for the needs o f children on a 

strong legal footing. The European Convention on Human Rights, in contrast, is 

virtually silent on the subject of economic and social rights, meaning that its potential 

for guaranteeing such rights to children is severely limited.3 Nevertheless, the case 

law of the Convention institutions in this area is not unlimited and they have 

considered various aspects of the child’s health and well-being under a variety of 

provisions. Their dynamic interpretation of state obligations, in particular regarding 

the safeguarding of life and respect for private and family life, reflects how, 

notwithstanding the absence of specific provisions, the Convention can be interpreted 

so as to extend the scope of protection which it offers to children in the area of social 

and economic rights. In the light of the enumeration of these rights in the UN

1 See Leary, ‘The Social and Economic Rights o f  the Child’ in Defence for Children International, 
Selected Essays on International C hildren’s Rights (Geneva: DCI, 1993) pp 15-43. See also The 
World Declaration on the Survival, Protection and Development o f  Children and the Plan o f  Action for 
Implementing the World Declaration in Van Bueren, (Ed), International Documents on Children 
(Dordrecht: Martinus Nijhoff, 1993) pp 326-329 and pp 330-340. Walsh considers that social and 
economic rights should be given priority on a universal level. See Walsh, ‘The United Nations 
Convention on the Rights o f  the Child: A British V iew ’ 5 International Journal o f  Law and the Family 
(1991) 170-194, at p 189.
2 Under Article 4 o f  the Convention, States undertake to implement these rights to the maximum extent 
o f their available resources.
3 See Melchior, ‘Rights not covered by the Convention’ in Macdonald et al (Eds) The European System  
fo r  the Protection o f  Human Rights (Dordrecht: Kluwer, 1993) pp 593-601, at 599-601. The Social 
Charter, 18 October 1961, ETS No 35 and revised 3 May 1996, ETS 163, provides for social and 
economic rights in the Council o f  Europe setting, although instead o f  a right o f  individual petition it 
uses a reporting obligation to monitor compliance. See Heffeman, ‘Procedural Aspects o f  the European 
Social Charter’ in Heffeman (Ed) Human Rights: A European Perspective (Dublin: Round Hall Press, 
1994) pp 257-266.
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Convention, this chapter aims to gather together the many, varied applications which 

have attempted to invoke ECHR provisions in claiming protection under the European 

Convention of the social and economic rights of the child. In particular, attention will 

focus on various aspects of the right to life, health and health care, maintenance, 

family assistance and education and the right to a healthy environment.

The Convention on the Rights of the Child

The economic and social rights of children4 have been the focus of international law 

since the first Declaration of the Rights of the Child in 1924.:' The principle that the 

child must be given the means requisite for normal development was echoed in the 

second Declaration in 1959, which placed strong emphasis on the child’s need for 

health care, adequate nutrition, housing and social security.6 In the Convention on the 

Rights o f the Child, Article 6, which sets out the child’s right to life, survival7 and
o  0

development, is one of the four general principles. The provision also acts as an 

introduction to the more detailed and comprehensive rights set out in Article 24, the 

child’s right to attain the highest attainable standard o f health including the right to 

health care, and Article 27, the child’s right to a standard of living adequate to ensure 

the child’s development. In addition. Article 26 provides for the child’s right to 

benefit from social security and, where appropriate, to maintenance.10 However, it is 

seen as one of the drawbacks of the Convention that a distinction is made between

4 For a discussion o f  social and economic rights generally, see Steiner & Alston, International Human 
Rights in Context: Law, Politics, Morals (Oxford: Clarendon Press, 1996) pp 256-328.
5 See the text in Van Bueren, op czt, at p 3.
6 Ibid, at pp 4-6.
7 The word ‘survival’ was preferred to ‘healthy growth’ due to the fact that ‘survival’ has a special 
meaning (in particular for UNICEF and WHO) insofar as it relates to the broader policies o f  growth 
monitoring, oral rehydration, disease control, immunisation and child spacing. Use o f  the more limited 
term ‘growth’ would have involved a step backwards according to the WHO representative. 
Considerations 1989 Working Group UN Doc E/CN .4/1989/48, pp 17-18, in Detrick, The United 
Nations Convention on the Rights o f  the Child: A Guide to the ‘Travaux Preparatoires ’ (Dordrecht: 
Martinus Nijhoff, 1992) at p 122.
8 The aim o f  Article 6 was to provide for the right to life, but also to focus on the States’ obligation to 
promote measures and conditions for survival and development. Detrick, op cit, at p 121.
9 UN Doc CRC/C/5 General Guidelines regarding the form  and contents o f  Initial Reports to be 
subm itted by States Parties under Article 44 paragraph 1(a) o f  the Convention.
10 For further details see LeBlanc, The Convention on the Rights o f  the Child: United Nations 
Lawmaking on Human Rights (Lincoln: University o f  Nebraska Press, 1995) pp 65-93. See also 
Ksentini, ‘The Convention on the Rights o f  the Child: Norms for Protection and an Instrument o f  Co
operation for the Survival, Development and Well-being o f  the Child’, Bulletin o f  Human Rights 91/2 
The Rights o f  the Child, (New York: United Nations, 1992) pp 43-55.
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civil and political rights, and social, economic and cultural rights" for the purposes of
12setting a lower standard for the implementation of the latter category.

The European Convention on Human Rights

Although the European Convention was always intended to cover only civil and

political rights, leaving the social and economic rights to be dealt with in a

supplementary treaty, now known as the Social Charter, this distinction cannot be said

to have been consistently upheld on a textual level. The Convention and its Protocols

contain several provisions which reflect rights of a cultural, social or economic nature,

such as the right to education under Article 2 of Protocol No 1 and the right to

peaceful enjoyment of possessions under Article 1 of Protocol No 1. Moreover, the

case law of the European Commission and Court highlights the difficulty in

distinguishing clearly between the two categories of rights and the corresponding State
1 ^obligations which flow from them and the Court has expressly stated that the fact 

that an interpretation of the Convention may extend into the sphere of social and 

economic rights should not be a decisive factor against such an interpretation.14 A 

progressive interpretation of the Convention may thus require that States resort to 

positive steps to protect the right to life, the right to respect for family life or the right 

of access to a Court, which involve economic consequences. However, there are 

limits to the scope and impact of such positive obligations and the lack of express 

provision for social and economic rights will eventually limit the Convention’s scope 

in this area. Although no comprehensive system for protecting these rights can be

11 For criticisms o f  this distinction in human rights law see generally Drzewicki, Krause & Rosas (Eds) 
Social Rights as Human Rights: A European Challenge (Abo: Institute for Human Rights, 1994) and 
Eide et al (Eds) Economic, Social and Cultural Rights: A Textbook (Dordrecht: Martinus Nijhoff, 
1995).
12 As noted already Article 4 provides that the appropriate measures to be taken in the implementation 
o f the Convention need only be taken to the maximum extent o f  a State’s resources with regard to 
economic, social and cultural rights. In contrast to the International Covenant on Social, Economic and 
Cultural Rights, adopted 16 Dec 1966 (entry into force 3 Jan 1976), by GA Res 2200A (XXI) UNTS 
vol 993, p 3, however, the obligation to implement is immediate in most cases. See Hammarberg, 
‘Children’ in Eide et al (Eds), op cit, at pp 297-303 and McGoldrick, ‘The United Nations Convention 
on the Rights o f  the Child’ 5 International Journal o f  Law and the Family (1991) 132-169, at p 138 
and 146. On the distinction between the categories see Walsh, op cit, at pp 188-189.
13 See further Viljanen, ‘Abstention or Involvement? The Nature o f  State Obligations under Different 
Categories o f  Rights’ in Drzewicki, Krause & Rosas (Eds), op cit, at pp 43-66 and Pellonpaa, 
‘Economic, Social and Cultural Rights’ in Macdonald et al (Eds), op cit, at pp 855-874.
14 Eur Court HR Airey v Ireland, judgment o f  9 October 1979, Series A no 32, § 26.
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based on a dynamic interpretation of the Convention alone,15 the case law that follows 

hints that with regard to children, this limit has not yet been reached.

The Right to Life
The right to life is the only provision which the European Convention shares with the 

Convention on the Rights of the Child in this area.16 The scope of the right has been 

the subject of some discussion in Strasbourg and the Court has so far avoided a 

determination o f its application to the unborn.17 However, it is clear that the broad 

notion that ‘everyone’s right to life shall be protected by law’ may be subject to 

generous interpretation, some examples o f which (like the obligation to introduce 

speed limits in order to reduce deaths on the roads18) strike similarity with the right to 

life, survival and development in Article 6 of the Convention on the Rights of the 

Child. Considering the right as a legal concept adds clarity to the provision’s 

meaning; as Fawcett explains, it is the right to life which must be protected by law, 

and not life itself.19 This may also explain why the procedural rather than the 

substantive aspect of Article 2 dominates Strasbourg jurisprudence, where the Court 

has examined the right to life on only one occasion.20 It is suggested that difficulties 

would arise if an attempt were made to establish positive obligations under Article 2 

(such as a duty to provide medical treatment to secure life) although it has been 

submitted that a dynamic development of the positive obligation to respect the right to 

life would be consistent with the Convention’s object and purpose.

15 See Pellonpaa, ibid.
16 See Freeman, The Unborn Child and the European Convention on Human Rights: To Whom does 
‘Everyone’s Right to Life’ Belong?’ 8 Emory International Law Review  (1994) 615-665.
17 Eur Court HR Open Door Counselling and Dublin Well Woman v Ireland, judgment o f  29 Oct, 1992, 
Series A no 242. In contrast see the approach o f  the Human Rights Committee on Article 6 o f  the 
International Covenant on Civil and Political Rights, in General Comment 6(16) UN Doc A /37/40, 93. 
See generally McGoldrick, The Human Rights Committee: Its Role in the Developm ent o f  the
International Covenant on C ivil and Political Rights (Oxford: Oxford University Press, 1991).
18 See Van Dijk & Van Hoof, Theory and Practice o f  the European Convention on Human Rights 
(Deventer: Kluwer, 1990) at p 217.
19 Fawcett, The Application o f  the European Convention on Human Rights (Oxford: Clarendon Press, 
1987) at p 37.
20 See Eur Court H R McCann, Farrell & Savage v UK, judgment o f  27 September 1995.
21 Harris, O ’Boyle & Warbrick, Law o f  the European Convention on Human Rights (London: 
Butterworths, 1995) at pp 40-41.
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Article 2 § 1 o f the Convention prohibits the intentional deprivation of life by the 

State, save where the death penalty is provided by law. No cases have been 

examined by the Commission concerning the sentencing to death of convicted minors 

under Article 2 § 1. Nor is the Commission likely to receive such a complaint, given 

that it is practically obsolete in Europe, in line with the prohibition on imposing the 

death penalty on persons below the age of 18, contained in the Convention on the 

Rights of the Child.23

Article 2 § 2 of the European Convention provides for exceptions to the right to life, 

where it results from the use of force which is no more than absolutely necessary in 

defence of any person from unlawful violence; in order to effect a lawful arrest or to 

prevent the escape of a person lawfully detained, or in action lawfully taken for the 

purpose of quelling a riot or insurrection. The exceptions which are ‘exhaustive and 

must be narrowly interpreted’24 appear to apply equally regardless of age.

The Commission’s approach to ‘the use of force which is no more than absolutely 

necessary’ was set out in Stewart,25 a case concerning the shooting of a 13 year old 

boy by a British soldier in Northern Ireland during the course of a riot there. It found 

that

in assessing whether the use of force is strictly proportionate, regard must be had to 
the nature of the aim pursued, the dangers to life and limb inherent in the situation 
and the degree of risk that the force employed might result in loss of life. The 
Commission’s examination must have due regard to all the relevant circumstances.

In relation to the facts, the Commission noted that at the relevant time about 150 

persons were throwing missiles at a patrol of soldiers to the point that they risked 

serious injury. The patrol officer ordered a soldier to fire a round of plastic bullets at a 

leader among the rioters and, as he aimed at the youth’s legs, he was struck by 

missiles which caused him to hit the boy in the head. The aim of the shooting was 

found to be consistent with the purpose of quelling a riot and, in deciding that the

22 Protocol No 6 to the Convention, 28 April 1983, ETS No 114 abolished the death penalty in those 
States which ratified it.
23 Article 37 (a).
24 No 10044/82 Stewart v UK, Dec 3.84, DR 39 p 162. See also Eur Court HR McCann, Farrell and 
Savage v UK, judgment, op cit, § 149.
25 Ibid.



The Social and Econom ic Rights o f the Child

force used was absolutely necessary, the Commission noted the following: the events 

took place in Northern Ireland which was facing a situation of continuous public 

disturbance at the time; rioting, being a frequent occurrence, had given rise to the 

apprehension that it was cover for a sniper attack; although the plastic baton round is a 

dangerous weapon, the use of which has given rise to much controversy, it is less 

dangerous than alleged. These circumstances had justified the ordering of the baton 

round to quell the riot, the boy’s death had thus resulted accidentally from the 

deflection of the soldier’s aim.

The circumstances of the deprivation of life are central to the determination of
26  •whether the force used was absolutely necessary for the purpose set out. Although it 

is acknowledged that the Commission’s assessment of events is difficult given its 

remoteness from the situation, it is arguable that the outcome in Stewart resulted as 

much from this remoteness as the Commission’s desire to remain remote. The 

Commission’s treatment of another case involving lethal force used against a 17 year
27old in Kelly, raises more serious questions about its treatment of such cases. This

case involved the shooting dead of the young driver of a stolen car by British soldiers

again in Northern Ireland as they reversed away from a check point at high speed. In

the domestic proceedings, the judge had relied under the relevant law on the

‘prevention of crime’, rather than the ‘lawful arrest’ justification for the use of

reasonable force.28 Having examined the complaint, the Commission found it

unnecessary to consider the trial judge’s ‘prevention of crime’ justification for the

shooting as this exception is not permitted under Article 2. However, the

Commission’s conclusion, that the use of force could be justified as being used ‘to

effect a lawful arrest’ under Article 2 §(b) because

the shooting in this case was for the purpose o f apprehending the occupants o f  the 
stolen car, who were reasonably believed to be terrorists, in order to prevent them 
carrying out terrorist activities

26 The Strasbourg authorities accept the facts as they are established in domestic proceedings 
notwithstanding where they are strongly contested by applicants before the Commission. Ibid.
27 No 17579/90 Kelly v UK, Dec 20.1.93, 16 EHRR 20.
28 Both justifications are possible under s 3(1) Criminal Law Act (NI) 1967, which provides that ‘a 
person may use such force as is reasonable in the circumstances in the prevention of crime, or in 
effecting or assisting in the lawful arrest o f offenders or suspected offenders or of persons unlawfully at 
large’.
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has been criticised.29 The problem relates to the interpretation of effecting a lawful 

arrest, insofar as the Commission found the application inadmissible on the incorrect 

basis that, under Northern Ireland law, a soldier has a power of arrest in order to 

prevent crime in a factual situation such as existed in Kelly. This power does not 

appear to exist under the relevant domestic law.30 Nor does it exist under the 

Convention, as Article 5 § 1(c) provides only for a person’s arrest where it may 

reasonably be considered necessary to prevent his committing an offence - a provision 

which presupposes that the person detained is about to commit the offence and that it 

is necessary to bring him before the competent legal authority. On the facts, there was 

no evidence that the soldiers believed the driver to be about to commit a terrorist 

offence, or that he would be prosecuted for such an offence on his arrest. Thus, the 

decision raises serious questions about the Commission’s conclusion that ‘absolutely’ 

in Article 2 indicates a stricter and more compelling test of necessity than that which 

applied in the context of other provisions of the Convention.31 Moreover, with regard 

to proportionality, the effect of the Commission’s decision is that where Northern 

Ireland soldiers are acting in a situation of emergency, they may shoot with intent to 

kill or cause serious injury in circumstances in which death is a probable result, where 

this is the only way of preventing the escape of persons who it is reasonably suspected
'i 'y

are terrorists who will commit terrorist acts against the community. This very broad 

interpretation of Article 2 appears to contradict the view that exceptions to the right to 

life must be strictly interpreted. The regret has been expressed that an examination of
33the case beyond the admissibility stage did not take place in this case.

29 See Harris, O’Boyle & Warbrick , op cit, at p 51 and Smith, ‘The Right to Life and the Right to Kill 
in Law Enforcement’ 144 NLJ (1994) 354-356, at p 356.
j0 S 14(1) o f  the Northern Ireland (Emergency Provisions) Act 1978 provides that a member o f  Her 
Majesty’s Forces on duty may arrest without warrant. . .  a person whom he suspects o f  committing, or 
having committed or being about to commit any offence’. However, it is argued that in K elly there was 
no question o f  an immediate act o f  terrorism being committed, and that the above provision does not 
extend to the Commission o f  an ‘unspecific crime to be committed at a remote future tim e’. See Smith, 
ibid, at p 356.
31 N o 17579/90 Kelly  v UK, op cit.
32 As one author puts it ‘if  it is not lawful to say to a suspect: ‘Stay where you are - you are under 
arrest’, how can it be lawful to shoot him in the back o f  the head’. Smith, op cit, at p 356.
33 Harris, O’Boyle & Warbrick, op cit, at p 53. It is also worth noting that there has been a steady flow  
o f  applications made to the Commission against Turkey alleging breaches o f  the right to life. Some o f  
these cases involve children. See for instance No 21593/93 Gulec v Turkey, Dec 30.8.94, unpublished; 
N o 22280/93 Demir v Turkey, Dec 9.1.94, unpublished and No 22281/93 Yasar v Turkey, Dec 3.4.95, 
unpublished.
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The Right to Life of the Unborn

Given that the UN Convention on the Rights o f the Child is ambiguous on the point,34 

it is not surprising that, as it was drafted more than forty five years ago, the European 

Convention does not expressly state whether Article 2 - the right to life - applies to the 

unborn child.35 Although the provision does not recognise the absolute right to life of 

an unborn child, it remains unresolved whether it protects the life o f  the unborn child 

at all,36 or whether any right which the unborn does enjoy may be subject to 

limitations.37 In any case, the Commission has recognised the ‘considerable 

divergence o f views’ among the contracting parties as to whether or not the 

Convention protects unborn life and consequently, it has concluded that they must
• . . . .  38enjoy a level o f discretion in this area.

The termination o f a pregnancy in its tenth week in order to protect the physical or 

mental health o f  a pregnant woman does not violate Article 2.39 Moreover, an 

abortion after fourteen weeks on the grounds that ‘the pregnancy, birth or care for the 

child may place the mother in a difficult situation o f life’ is also consistent with the 

Convention.40 After fourteen weeks, however, it becomes unclear whether the 

termination o f a pregnancy on these grounds is compatible with Article 2. 

Notwithstanding the uncertainty surrounding the level o f protection which the 

Convention affords to the unborn child, it is arguable that where it constitutes a

34 The disagreement which arose during the drafting o f the Convention concerning the application of the 
right to life to the unborn child was resolved by including in the Preamble a reference to the 1959 
Declaration recognising the need of the child to special protection before as well as after birth. See 
LeBlanc, op cit, at p 69. See also the declarations entered by the UK and France to the Convention on 
their abortion laws. UN Doc CRC/C/11/Add. 1 Initial Report o f  the UK, p 112 and UN Doc 
CRC/C/3/Add. 15 Initial Report o f  France, p 11 respectively. See also Porterfield & Stanton, ‘The 
Age o f Majority: Article 1’ in Symposium: UN Draft Convention on the Rights o f the Child, VII New 
York Law School Journal o f  Human Rights ( 1989) 30-34.
35 See Hogan, ‘The Right to Life and the Abortion Question under the European Convention on Human 
Rights’, in Heffernan (Ed) Human Rights: A European Perspective, (Dublin: Round Hall Press, 1994) 
pp 104-116 and Douglas, ‘The Family and the State under the European Convention on Human Rights’ 
2 International Journal o f  Law and the Family (\ 988) 76-105, at pp 85-87.
36 However, the Commission did note that the text o f Article 2 supports the conclusion that the right to 
life can only apply to persons already bom. It contrasted Article 2 with Article 4 o f the American 
Convention on Human Rights which expressly states that the right to life shall be protected ‘in general 
from the moment of conception’.
37 For a criticism o f the Commission’s position see Peukert, ‘Human Rights in International Law and 
the Protection o f Unborn Beings’ in Matscher and Petzold, Protecting Human Rights: The European 
Dimension (K.o\n. Heymanns, 1988) 511-519, at pp 515-518.
38 See Peukert, ibid, at p 518.
39 No 8416/78X v  UK, Dec 13.5.80, DR 19, p 244.
40 No 17004/90 H v  Norway, Dec 19.5.92, DR 73, p 155.
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serious risk to her physical or emotional health, a mother enjoys an unlimited right to 

terminate her pregnancy within a specific period of time.41 The Commission has 

failed to set out in which circumstances Article 2 may apply to the unborn child, 

although it is argued that the grounds on which abortion is permissible under the 

Convention are broad.

With regard to abortion and Article 8, it is not yet established whether the unborn 

child is an entity within the meaning of ‘protection of the rights of others’ under 

Article 8 § 2,42 and thus the question of whether a mother could be forced to carry a 

child for a full term in order to protect the rights of the unborn child remains 

unanswered. However unlikely this prospect, it is by no means certain that the rights 

of the mother will always prevail where there is direct conflict between her rights and 

those o f the foetus. It is established that pregnancy is not a uniquely private situation 

within the context of private life and consequently, there is no right to abortion under 

Article 8.43 However, the rights of the mother have been found to be superior to those 

of the prospective father in relation to the termination of pregnancy 44 Although he 

may be so closely affected by the termination of the pregnancy that he can claim to be 

a victim under Article 25 of the Convention,45 the Commission has found that any 

interpretation of the potential father’s right in connection with the mother’s abortion 

must be preceded by consideration of the mother’s rights, she being the person 

primarily concerned by the pregnancy’s continuation or termination.

The Right to Health and Health Care

Although the Convention on the Rights of the Child contains the child’s right to 

health care, it makes no provision for ‘free’ medical treatment.46 Under the European 

Convention, it is arguable that failure to administer medical services where it would

41 Ibid.
42 N o 6959/75 Bruggemann cS: Scheuten v Germany, Dec 12.7.77, DR 10, p 100.
43 Ibid and No 24844/94 Reeve v UK, Dec 30.11.94, unpublished.
44 N o 8416/78 X v  UK, op cit.
45 For further Information on the applicant as a victim see Danelius, ‘Conditions o f  Admissibility in the 
Jurisprudence o f  the European Commission o f  Human Rights’ II Revue des D roits de I ’Homme (1969) 
pp 284-336, at pp 311-315. See also Rogge, ‘The ‘Victim’ Requirement in Article 25 o f  the European 
Convention on Human Rights’, in Matscher and Petzold (Eds), op cit, pp 539-545.
46 For the discussions o f  the drafting parties on this issue see Considerations 1985 Working Group 
E/CN.4/1985/64 pp 3-8 in Detrick, op cit, pp 345-349.
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result in a life-threatening situation would raise an issue under the right to life in some 

circumstances.47 The Commission has left open whether a positive obligation exists 

under Article 2 requiring free medical treatment to be provided to a child with severe 

disabilities.48

Preventive Health Care

Immunisation plays a significant role in preventive health care world-wide and its 

impact in reducing death and serious diseases among children is well documented.49 

In contrast, the European Commission has been seised to consider the damage caused 

by vaccines and the impact which this damage has on the family life of the children 

and parents concerned. Although Article 2 obliges the State to take appropriate steps 

to safeguard life, as well as to refrain from taking life ‘intentionally’, neither is called 

into question in relation to the implementation of an immunisation programme which 

is designed to protect the health of society, even where a small number of fatalities 

occur.50 While it has agreed that proper liaison and informed health visitors are 

desirable precautionary measures in the administration o f a vaccine programme, the 

system of control and supervision in place in the case in question was found to be 

sufficient for the purposes of Article 2.

The Commission also dismissed as ill-founded the complaint made by parents of 

children who had suffered severe damage or death as a result of vaccinations, that the 

failure to adequately inform them of the risks involved denied them the opportunity to 

make a decision with full knowledge of the facts, giving rise to a violation o f Article 

8.51 Although a decision to have a child vaccinated may not be based on a technical 

appreciation of the special risks involved, it accepted as common knowledge that 

immunisation schemes involve certain risks. It was thus legitimate for the State to 

leave checks for contra-indications to clinical judgement and, with regard to a 

voluntary scheme at least, respect for family life did not oblige the authorities to

47 No 6839/74X v  Ireland, Dec 4.10.76, DR 7 p 78.
48 Ib id
49 See generally UNICEF (Bellamy), The State o f  the World's Children (Oxford: Oxford University 
Press, 1996).
50 N o 7154/75 Association X  v UK, Dec 12.7.78, DR 14, p 31.
51 Ibid.
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provide specific detailed information to parents on either contra-indications or the
52risks associated with particular vaccines.’

Whether Article 8 obliges States to provide specific and detailed information to 

parents on the risks associated with vaccines where the immunisation is compulsory is 

unclear, and would arguably depend on the circumstances of the case. Compulsory 

screening has been found to constitute an interference with family life, where non- 

compliance is a punishable offence.53 However, the interference appears to be 

justified under Article 8 § 2 as long as the immunisation programme aims to protect 

public health.54 It is thus difficult to envisage even a compulsory scheme violating 

Article 8 as long as it serves this general aim and is administered with due care and 

supervision.

Nor does compulsory dental treatment for children violate Article 8.55 Although even 

minor medical treatment, where it is compulsory, may constitute an interference with 

the right to respect for private life, the interest of the public in protecting the health of 

children who have limited possibilities to protect their own rights justifies this 

interference under Article 8 § 2. It is significant in the context of compulsory 

treatment that parents are free to choose the dentist to carry out the treatment required 

and may appeal any decision to carry out treatment.56

The outcome of these cases, which represent almost the flip-side of the right to 

preventive health care, is not surprising given the role of the public health care system 

and the importance of the child’s right of access to it. It is one small area in which the 

Commission appears to accept that parents’ wishes may not always coincide with the 

best interests of the child and its recognition of the child’s right to health, and the duty
c 7

of the State to protect it, is welcome.

52 See also N o 8452/79 Godfrey v UK, Dec 4.2.82, DR 27, p 94 and No 10878/84 Wain v UK, Dec 
12.85, 9 EHRR 122.
53 N o 10435/83 Acmanne & Ors v Belgium, Dec 10.12.84, DR 40, p 251.
54 While the Commission noted that the respondent State was one o f  few industrialised countries where 
TB tests were compulsory, this did not mean that Belgium did not enjoy freedom in this regard.
55 No 22398/93 JR, GR, RR & YRv Switzerland, Dec 5.4.95, DR 81, p 61.
56 Ibid.
57 On the measures adopted by the Council o f  Europe see Doc CDPS CP (96) 5 Health: Texts adopted  
by the Parliamentary Assembly and the Committee o f  Ministers o f  the Council o f  Europe.
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Compensation for Vaccine Damage

The Convention on the Rights of the Child does not provide for compensation for 

children damaged by a vaccination. Similarly, the European Convention makes no 

provision for a right to compensation where vaccination, either voluntary or 

compulsory, results in serious damage or death.58 Complaints relating to the 

inadequacy of compensation payments or even exclusion from a compensation 

scheme thus fall outside the scope of the Convention’s substantive provisions.59 

Article 13, however, may provide scope for a right to compensation where the injury 

results from a violation of a Convention provision.60 Thus, for instance where 

vaccination which causes damage amounts to a violation of the right to respect for 

private and family life, the State under Article 13 may be obliged to provide an 

effective remedy for that violation in the form of a compensation payment depending 

on all the circumstances of the case.61

Health Care and Standards of Treatment

The right to health care under the UN Convention includes express provision for 

facilities for the treatment of illness and the rehabilitation of health.62 Article 3 places 

an obligation on states to ensure that the institutions, services and facilities 

responsible for the care and protection of children conform with the standards 

established by competent authorities. The provision does not offer guidance as to 

what standards should apply in this regard, but it points to the importance of safety
/ : o

and health, competent supervision, as well as the number and suitability of staff.

Specific conditions for the treatment of sick children are not set out in the European 

Convention either, although the Commission has found that there is a positive 

obligation on the State implicit in the right to life to put in place regulations in

hospitals, sufficient to insure the protection o f the life of the sick.64 The standards of

58 N o 8452/79 Godfrey v UK, op cit and No 10878/84 Wain v UK, op cit.
59 N o 8452/79 Godfrey v UK, op cit.
60 N o 8452/79 Godfrey v UK, op cit. In this case, the vaccination took place before the Convention 
came into force and thus the complaint could not be examined.
61 On the issue o f effectiveness o f  remedies see Harris, O’Boyle & Warbrick, op cit, at pp 616-617 and 
on Article 13, pp 443-461.
62 See Leary, op cit, pp 30- 36.
60 Article 3 § 3.
64 No 20948/92 Isiltan v Turkey, Dec 2.5.95, unpublished.
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hospital care would appear to be challengeable under Article 3, insofar as a complaint 

regarding the conditions of detention in a psychiatric institution may be considered 

under the same provision.65 However, the relevance of Article 3 is reduced in this 

context, as its scope is limited to treatment which deliberately causes severe mental or 

physical suffering.66 Moreover, according to the Commission, the medical authorities 

have the power to decide on the therapeutic methods to be used to preserve the
•  67physical and mental health of patients for whom they are responsible. The 

Commission has found the established rules of medicine applied in this situation to be 

decisive in principle and, although patients are entitled to the protection of Article 3 as 

a general rule, a measure which is a therapeutic necessity cannot be regarded as 

inhuman or degrading.68 Nevertheless, the Commission and Court must satisfy 

themselves that the medical necessity for the treatment has been shown convincingly 

to exist.69

With regard to hospital care, there may exist a positive obligation under Article 8 to
• 70  •respect family life during visits. Here, a fair balance has to be struck between the

interests of parents being able to visit their children under acceptable conditions and 

the State’s interest in ensuring adequate care of patients in a nursing home,
71considering also the interests of other visitors. Thus, in one case, the Commission 

considered that the mother had a reasonable opportunity to visit her son in the nursing 

home without being unnecessarily disturbed, despite the physical surroundings (for 

example, windows facing the corridor) and having regard to the character of the
79nursing home as a public institution.

65 Eur Court HR Ashingdane v ^ J u d g m e n t  o f  28 May 1985, Series A no 93. However, some authors 
comment that the Strasbourg authorities have hesitated to find that conditions o f  detention in mental 
hospitals fall below the standard in Article 3. See Harris, O’Boyle & Warbrick, op cit, at p 88.
66 Eur Court HR Ireland  v t/A-, judgment o f  18 Jan 1978, Series A no 25, § 167.
67 N o 14551/88 Persson  v Sweden, Dec 3.5.93, unpublished.
68 Ibid
69 Ibid. Here the Commission failed to find a violation o f  Article 3 where it was alleged that the 
medical care o f  a boy with physical and mental disabilities was inadequate and that his care had been 
assigned to inexperienced staff.
70 The Commission reminded here that the notion o f  a positive obligation to respect family life was not 
clear cut and that its requirements vary considerably from case to case according to different practices 
and situations in the contracting states. See Eur Court HR Abdulaziz, Cabales & Balkandali v UK, 
judgment o f  28 May 1985, Series A no 94, § 67.
71 No 14551/88 Persson  v Sweden, Comm Report, 14.4.94, unpublished, § 66.
72 Ibid, § 68. However, in relation to restrictions on the applicant’s right to visit her son the 
Commission found that these were not in accordance with law and violated Article 8. See § 74 - 91.
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The Right to an Inquiry

Article 2 imposes on States an obligation to establish a judicial system whereby the 

cause of death, and possibly the responsibility of doctors, may be established where,
n'x

for example, the death of a child occurs during surgery. The seizure of a child’s

body to enable such an investigation to take place does not violate the child’s or the

parent’s rights.74 Moreover, it is established that there is a procedural aspect implicit

in Article 2 which includes the

minimum requirement o f  a mechanism whereby the circumstances o f  a deprivation 
o f  life by the agents o f  the State may receive public and independent scrutiny.75

Thus, where an unqualified nurse was appointed to a position of some authority and

was later found responsible for the deaths and serious injuries of children on her ward,

the Commission rejected that the right to life obliged the State to seek out and bring

the perpetrator to justice, to compensate the victims, and to establish mechanisms by

which lessons could be learned and repetition of similar attacks prevented.

Notwithstanding that the inquiry which had taken place satisfied the procedural

element of Article 2,77 the Commission acknowledged that

neither the criminal proceedings nor the inquiry addressed the wider issues relating 
to the organisation and funding o f  the health service or the pressures which might 
have led to a ward being run subject to the shortcomings on ward four.

Yet, this in itself did not lead to a violation of Article 2 or any other provision. On a 

further procedural note, an investigation into circumstances of death which is 

inadequate or too lengthy may also raise an issue under Article 6 of the Convention. 

Unless the proceedings are complex or there is a convincing explanation for the
• • 78periods of inactivity which occurred Article 6 will be found to be violated.

It is clear from Article 24 of the Convention on the Rights of the Child that the 

obligation for the provision of health care services lies with the State. In contrast,

7j No 20948/92 Isiltan v Turkey, op cit.
74 No 25274/94 Scharpf v Germany, Dec 18.1995, unpublished.
75 No 18984/91 McCann, Farrell & Savage v UK, Comm Report, 3.4.94, § 94. The application has 
recently been similarly decided by the Court. See judgment, op cit.
76 No 23412/92 Taylor, Crampton, Gibson & King v UK, Dec 8.94, 18 EHRR 215.
77 The Commission referred to its opinion in McCann, Farrell & Savage v UK, Comm Report, op cit.
78 No 21166/93 Family D  v France, Comm Report, 17.5.95, unpublished. On length of proceedings 
cases under Article 6 see generally Harris, O’Boyle & Warbrick, op cit, at pp 222-230 and Van Dijk & 
Van Hoof, op cit, at pp 328-335. On the length of family proceedings see Chapter 9 Family Life: An 
Overview.
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although Article 2 of the European Convention engages the responsibility of the State 

to take all measures to protect life, where death or permanent damage is the result of a 

diagnostic error made by a private doctor, detached from a public hospital, then the 

responsibility of the State appears to be avoided. If this is the accurate position,79 it 

stands in direct contrast with the Court’s finding that a distinction cannot be made 

between the right to education enjoyed by children whether they attend state funded 

schools or non-state-funded schools,80 a position which is derived from the obligation 

under Article 1 of the Convention to secure Convention rights to ‘everyone’. 

Accordingly, the liability of the State should be incurred in relation to an infringement 

of the right to life in an area of government responsibility, regardless o f the 

institution’s public or private status and the above decision raises a serious question
Q 1

about the State’s responsibility for privatised hospital and medical services.

State Intervention to Protect the Health and Life of the Child

Although the rights o f the child to health and health care are not given express 

provision in the European Convention, it is clear from the case law that under Article 

8 the aim of protecting the health of the child may justify removing the child from 

his/her parents in favour of placing the child in alternative care or for adoption. In this 

regard, it is not sufficient that the child would simply be better cared for by a foster or 

adoptive family, but that strong and sufficient reasons in support o f a care order must 

exist to ensure that the order itself is compatible with Article 8.

In practice, the Convention organs have found the basis of a care order to be 

inconsistent with Article 8 on a single occasion. In the vast majority of cases, the

79 No 19158/91 Family de Gerando v France, Dec 29.6.94, unpublished. The Commission also referred 
to the fact that regardless, the procedural aspects o f  Article 2 were sufficient.
80 In Eur Court HR Costello-Roberts v UK, judgment o f  25 March 1993, Series A no 247-C, § 27, the 
Court found that the State could not absolve itself o f  responsibility by delegating its obligations to 
private bodies or individuals. See also Clapham, ‘The Privatisation o f  Human Rights’ in 1 European 
Human Rights Law Review  (1995) 20-32 and below Chapter 5 The Right o f  the Child to Protection 
from Abuse and Neglect and Chapter 7 The Right o f  the Child to Education.
81 Although the positive obligation on the State extends only to protecting the right to life by law, can it 
not be argued that the right to life is so fundamental that the State should be under a positive obligation 
to ensure the implementation o f  standards o f  practice which safeguard the right to life in all hospitals, 
public or private?
82 O lsson v Sweden, Comm Report, 2.12.86, 11 E H R R 301,§  150.
83 Olsson v Sweden, Comm Report, ibid. The Court disagreed. See Eur Court HR Olsson v Sweden, 
judgment o f  24 March 1988, Series A, no 130.
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margin of appreciation which states enjoy in the area of family life means that the 

institutions are extremely reluctant to interfere with the decision to place a child in 

care, choosing instead to concentrate on procedural matters. Nonetheless, in 

response to a complaint that an administrative or judicial measure interferes with 

family life under Article 8, the Commission and Court will assess whether the 

measure pursues a legitimate aim, such as protecting the health o f the child, and
• . . .  85 •consider whether the interference was proportionate with the aim pursued. In this 

way, light is shed on the reasons considered relevant and sufficient for removing a 

child from his/her parents or for awarding custody to one parent over another.

The Commission has frequently accepted an interference with family life to be 

justifiable under Article 8 § 2 where there is a clear risk or danger to the physical and 

mental health o f the child.86 Where children are living in deplorable conditions 

without light or heat, the Commission has also found their removal into care to be
87  •relevant and sufficient. In relation to living standards, the Commission has found 

that the economic and educational benefits which would accrue to children living in

South Africa partly justified the interference with the father’s family life which would
88result from their move there with their mother. However, it was denied the 

opportunity of assessing whether a greater standard of living existed in former West 

Germany, than in the former East, in the context of the custody of a child when the 

case was settled.89

The Commission has also approved the decision to take a child into care for the 

purposes of carrying out an operation on a child with liver cancer where his parents 

preferred the non-surgical option.90 The child’s tragic death during surgery was found

84 See generally Chapters 9-13 on family life.
85 See further Chapter 9 Family Life: An Overview and Chapter 13 Alternative Care.
86 See No 4004/69 W X & H X v  UK, Dec 16.3.70, Collection 33, p 18; No 5132/72 X  v Denmark, Dec 
12.8.71, Collection 43, p 57, and No 12651/87 Grufmann v Sweden, Dec 9.5.89, DR 61, p 176.
87 No 8059/77X &  Y v Germany, Dec 3.10.78, DR 15, p 208.
88 No 9867/82 v UK, Dec 10.82, 5 EHRR 489.
89 No 2707/66 Kurtz & Seltmann v Germany, Dec 4.4.67, 10 Yearbook , p 320. This issue was raised 
as a subject of concern by the Committee on the Rights of the Child. See UN Doc CRC/C/5/Add 43, 
Concluding Observations o f the Committee on the Rights of the Child: Germany, §18.
90 No 16071/93 Wedberg and Hillblom v Sweden, Dec 11.4.96, unpublished.
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not to affect the fact that, at the time of the domestic decision, there were, according to 

the Commission, reasonable and sufficient reasons for taking the child into care.

Sex Education

One o f the aspects o f the child’s right to health care set out in Article 24 of the 

Convention on the Rights of the Child is the provision o f family planning education 

and services.91 The Committee on the Rights of the Child has interpreted this 

provision to mean that young people should be provided with sex education and 

access to family planning services.92 The European Convention contains no 

equivalent provision, nor has such a right been found to be implicit in the right to 

respect for family life under Article 8. However, Article 12 - the right to marry and 

found a family - may call for sex education in certain Contracting States.93 Moreover, 

something which is more significant from a child’s perspective is that the 

Commission has found instruction on sex and pregnancy, imparted in either a 

biological or emotional context, to amount to education in the sense of Article 2 of 

Protocol no I,94 which provides for the parental right to have children educated in 

accordance with their philosophical convictions.

Strasbourg case law on sex education does not concern the child’s right to receive it, 

but the parental right to prevent children receiving it, at least on a compulsory basis as 

an integrated part of the school curriculum.95 The Commission and the Court have 

drawn a number o f conclusions worthy of note in this context.

Given its conclusion that instruction on sex and pregnancy amounts to education 

under Article 2 o f Protocol no 1, it is important that the child’s right to education has 

been recognised as paramount to respect for parental convictions in this provision.96

91 Article 24 § 2(f)-
92 UN Doc CRC/C/15/Add.34 Concluding Observations o f  the Committee on the Rights o f  the Child: 
UK, § 14 and UN Doc CRC/C/16/Add.l6 Concluding Observations o f  the Committee on the Rights o f  
the Child: Romania, § 15.
93 Nos 5095/71, 5920/72 & 5926/72 Kjeldsen, Busk Madsen & Pedersen  v Denmark, Comm Report, 
21.3.75, unpublished, § 162. See also Chapter 7 The Right o f  the Child to Education.
94 Ibid, § 148.
95 See also the concerns o f  the Committee on the Rights o f  the Child about the child’s right to express 
his/her opinion on the parental right to withdraw children from sex education. UN Doc 
CRC/C/15/Add.34, op cit, at § 14.
96 Ibid, at § 149.
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Moreover, rather than entitling a parent to object to integrated teaching of certain 

information, the second sentence of Article 2 places an obligation on States in the 

fulfilment of its functions in education to take care that information in the school 

curriculum is conveyed in an objective and pluralistic manner, avoiding any aim of
• 07  • • •indoctrination. In this regard, the purpose of sex education in Danish schools was 

found not to impose a particular morality (or lack of it) on children, but rather 

provided them with objective information on biological and other facts of human
Q O  f

life. Thus, although sex education was found to involve moral considerations, in the 

circumstances o f the case, these were general in character and did not overstep the 

boundaries of what a democratic state may regard as in the public interest." In 

relation to how introducing sex education into schools on a compulsory basis serves 

the public interest, the Commission noted how the importance of imparting 

knowledge in sexual matters to children had become clear in the light of increased 

teenage pregnancies and sexually transmitted diseases in many countries.100 It also 

found it reasonable that schools should be chosen as the centres for such education.101 

The Court found it important that the relevant legislation did not affect the right of 

parents to advise their own children in line with their convictions and it also attached 

significance to the fact that parents who wished to disassociate their children from 

integrated sex education may send their children to private schools which are highly 

subsidised and bound by more lenient obligations, or educate them at home.102

Thus, a system which integrates sex education into the school curriculum on a 

compulsory basis does not violate the right of parents in relation to the education of 

their children under the European Convention as long as it is presented in an objective 

and pluralistic manner. It is unlikely, however, that a child’s right to education could

97 Eur Court HR Kjeldsen, Busk Madsen & Pedersen  v Denmark, judgment o f  7 Dec 1976, Series A, no 
23, § 153.
98 Nos 5095/71, 5920/72 & 5926/72 Kjeldsen, Busk Madsen & Pedersen  v Denmark, Comm Report, op 
cit, § 164.
" ib id ,  § 154.
100 Ibid, § 163. See also UN Doc CRC/C/15/Add.34, op cit.
101 Ibid, § 163.
102 Kjeldsen, Busk Madsen & Pedersen v Denmark, judgment, op cit, § 54. Contrast the Court majority 
o f six votes to one with the Commission’s split decision, the vote o f  the President being cast against the 
finding o f  a violation. The minority o f  the Court followed Judge Verdross’ opinion that objective 
information on sexual activity given at too early an age could violate the religious convictions o f  
parents under Article 2.
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be invoked to require that sex education be provided to children in schools, 

particularly given the negative formulation used in Article 2 of Protocol no 1.

Materials concerning sex education distributed by private persons may fall to be 

examined under Article 10 of the Convention, in particular in relation to the 

restriction on the right to impart information on the grounds of health or morals.104 

Thus, those distributing material aimed at promoting sex education for young people 

must pay particular attention to the quality of the publications they circulate, taking 

care not to distribute information which may be considered pornographic.105 The 

State enjoys a wide margin of appreciation in relation to standards to be applied in this 

area.

It is clear from the case law that sex education falls within the State’s role as educator. 

In fulfiling this role, it must take care that such information is portrayed in an 

objective manner, whatever the context. Similarly, the State is required to regulate the 

distribution of suitable sex education material and to ensure that the border between 

sex education and pornography is not crossed here. Although these developments 

reflect the need to protect the child from unsuitable material while respecting the 

child’s right to appropriate information, it does not appear likely that the Convention 

can be said to recognise a child’s right to sex education, or to require its provision 

within the context of the State’s general obligations in the area of education.

Family Assistance

According to the Convention on the Rights of the Child, parents enjoy the right to 

appropriate state assistance in the performance of their child-rearing responsibilities, 

the right to benefit from child-care services and the right to assistance in 

implementing the child’s right to an adequate standard of living.106 The European

103 For a recent discussion o f  this issue on the domestic level see Fumiss & Blair, ‘Sex Wars: Conflict 
in and Reform o f Sex Education in Maintained Secondary Schools’ 19(2) Journal o f  Social Welfare 
and Family Law (\9 9 1 )  189-202.
104 Article 10 provides for the freedom o f  expression and the right to receive and impart information. 
However these rights are subject to restriction under Article 10 § 2 on the grounds, inter alia, o f  the 
protection o f  health or morals. See Chapter 4 Civil Liberties and the Right o f  the Child to Participate.
105 Nos 6782, 6783, 6784 /74X, Y & Z v Belgium, Dec 1.3.77, DR 9, p 14.
106 See Walsh, op cit, at pp 172-177 and McGoldrick, op cit, at pp 143 and 147.
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107Convention, in contrast, makes express provision for none of these rights. Nor does 

it guarantee the right to state assistance for the family, either in the form of financial
1 n o  #

support or day care places for children. In the context of state policy which 

replaces financial support for children with day care places with the aim of achieving 

greater representation of women in the work-place, respect for family life cannot be 

interpreted to oblige States to provide financial assistance to enable a parent to take 

care of the children in the home.109 The financial burden of living on one income 

which results from the absence of financial assistance where one parent decides to 

stay at home to take care of the children, thus, does not amount to a failure to respect 

family life.110 It is unclear however, whether there would be a case to answer under 

Article 8 if the financial burden was so great that it threatened the well-being of the 

family, or where the parent for whatever reason (either s/he is unable to get a job or 

must provide home-care for a child) has no choice but to stay at home. In any case, 

notwithstanding the laudable aim of equal gender representation in the workplace, it 

would appear that this decision is inconsistent with the principle of shared parental 

responsibilities in Article 18 of the Convention on the Rights o f the Child.

This precedent suggests that as long as there is an element of choice involved (such as 

the decision to stay at home with the children), the denial o f all family benefit 

payments falls outside the Convention’s scope. However, the right of a father to 

parental leave payments was subsequently found to fall within the scope of Article 8, 

because it was destined to promote family life and thus constituted a specific 

regulation by which the State, in the exercise of its margin of appreciation, discharges 

its duty to respect family life.111 In considering whether the different treatment 

enjoyed by the father, who was denied parental leave payments, and the mother, who 

enjoyed them, was consistent with the Convention, the Commission noted that the

107 However, see Recommendation 751 (1975) o f  the Parliamentary Assembly o f  the Council o f  Europe 
on the Position and Responsibility o f  Parents in the Modem Family and their Support by Society and 
Recommendation 1074 (1988) on Family Policy in The Rights o f  the Child: A European Perspective 
(Strasbourg: Council o f  Europe, 1996) pp 49-53 and pp 56-59 respectively. See also Resolution 
(1968) 37 o f  the Committee o f  Ministers on Laws and Regulations designed to Compensate Family 
Commitments at pp 66-69.
108 N o 11776/85 Andersson & Kullman v Sweden, Dec 4.3.86, DR 46, p 251.
109 Ibid  
uo Ibid.
111 N o 20458/92 AP v Austria, Dec 5.5.95, unpublished.
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advancement of equality between the sexes was a major goal in the member states of
119 •the Council of Europe. For this reason, weighty reasons were necessary for a 

difference in treatment based exclusively on the ground of sex to be compatible with 

the Convention - and noting the absence of such, more specifically that there was no 

reason why a father willing to do so could not personally take care of a newborn child 

- a violation of Article 8 with Article 14 was found.113

This decision is a welcome expansion of the scope of the positive obligation inherent 

in respect for family life to include one type of family assistance. It is clearly in line 

with Article 18 § 1 of the Convention on the Rights of the Child, which recognises the 

idea of common parental responsibilities. However, it is unclear whether the positive 

obligation under Article 8 can be interpreted to require the State to pay family 

allowances to households with children and/or a system of tax relief which would 

favour families with children.114

Maintenance

Clearly the European Convention does not contain any express right to 

maintenance,115 although it has been found that the enforcement o f the obligation to 

support one’s children cannot be regarded as an interference with the right to respect 

for family life under Article 8.116 Moreover, where a father must financially maintain 

two families Article 8 does not guarantee financial preference to his second 

household.117 This suggests that the first family is not entitled to preference either and 

it appears consistent with case law that all of a father’s children are equal members of
• 1 1 o  t  t

the family under the Convention. Where legislation seeks to regulate the 

assessment of maintenance payments from absent parents, this situation does not by 

its very nature affect family life.119 Nor has it been found that the effect of the 

operation of the legislation is of such a nature and degree as to disclose a violation of

112 N o 20458/92 AP v Austria, Comm Report, 15.10.96, § 36.
113 Ibid, § 37. This case is currently before the Court.
114 See Melchior, op cit, at p 601.
115 However, see Recommendation N o R (82) 2 o f  the Committee o f  Ministers to Member States on 
Payment by the State o f  Advances on Child Maintenance, 1982 in Van Bueren, op cit, at pp 114-115.
1,6 N o 6061/73X v  Netherlands, Dec 11.12.73, Collection 45, p 120.
117 N o 8604 /79X v  Germany, Dec 6.5.80, DR 20 p 207.
118 N o 23242/94 Hable v Austria, Dec 11.5.94, unpublished. Cf immigration cases in Chapter 1 above.
119 No 24875/94 Logan v UK, Dec 6.9.96, unpublished
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Article 8. In particular, where it was claimed that the sum of money deducted from a 

non-custodial parent’s earnings was so great as to impede his access to his children 

contrary to Article 8.120

The obligation of a parent to pay maintenance to his child who is living with the other 

parent has been found to apply generally and has no conscientious implications in
191 •itself Thus Article 9 does not confer on a parent a right to refuse to pay 

maintenance where his daughter has changed from the Islamic to the Catholic 

religion.122 Moreover, where a maintenance claim is made against a third party a 

complaint based on the refusal of the right is outside the scope of Article 8.123 This 

was found to be the case where the daughter of a former monk sought money from his 

order to cover past maintenance payments. A claim of discrimination124 also failed 

because the Commission accepted that there was no difference in treatment between 

the applicant and that of other children born outside of marriage, who lodge claims 

against third persons to obtain payment in respect of a parent’s gratuitous work.125

The requirements of Article 6 § 1 have also been found to apply to maintenance 

proceedings and as a result they must be fair and concluded within a reasonable 

time.126 However, where the maintenance payable has been determined by the Child 

Support Agency under English law Article 6 § 1 does not apply as such proceedings
• • • •  • • 1 9 7do not concern a dispute of a serious nature as to any civil right or obligation.

120 Ibid.
121 No 26568/95 Karakuzey v Germany, Dec 16.10.96, unpublished.
122 Ib id
123 N o 20769/92 GF  v Germany, Dec 29.6.95, DR 78, p 111.
124 The applicant invoked Article 1 o f  Protocol No 1 and Article 14. For further discussion o f  the right 
to property see Chapter 1 Non-discrimination. See also Harris, O’Boyle & Warbrick, op cit, at pp 516-  
539 and also Kingston, ‘Rich People have Rights Too: The Status o f  Property as a Fundamental 
Human Right’, in Heffeman (Ed), op cit, at pp 284-196.
125 Ib id
126 N o 21985/93 Girardi v Austria, Dec 17.5.95, unpublished.
127 No 24875/94 Logan v UK, op cit. Article 6 § 1 provides for a fair trial before an independent and
impartial tribunal and within a reasonable time for the determination o f  a civil right or obligation. The 
phrase ‘determination’ means that Article 6 only applies where there is a dispute o f  a serious nature.
See Eur Court HR Benthem v The Netherlands, judgment o f  23 Oct 1985, Series A no 97, § 32. See
also Harris, O ’Boyle & Warbrick, op cit, pp 186-192.
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The Right to a Healthy Environment

The Convention on the Rights of the Child requires States to take appropriate 

measures to combat disease through the provision inter alia of clean drinking-water 

taking into consideration the dangers and risks of environmental pollution, and it also 

requires that all segments of society be educated on and supported in the use of 

environmental sanitation.128 However, it fails to recognise expressly the child’s right 

to a healthy environment, although it may be possible to derive such an obligation 

from the fundamental rights of survival and development, an adequate standard of 

living and the highest attainable standard of health, full enjoyment o f which would not 

be possible without a healthy environment. Nor is there an express provision of 

this kind in the European Convention on Human Rights, although a further widening 

o f the scope of Article 8 has resulted in the recognition of the right to a healthy 

environment by the Commission and Court. In the Lopez Ostra case, a mother of two 

children complained that the legal installation and operation, a few metres from her 

home, of a treatment plant which gave off pestilent smells, persistent noise and 

pollutant fumes made her living conditions unbearable and caused her and her 

children serious health problems. The Commission and Court agreed that serious 

pollution can affect the physical well-being of a person thereby interfering with his 

private life or depriving him of enjoyment of the amenities o f his home.130 In 

considering the balance between the interests o f the individual and the community as a 

whole, it was found that the cause and effect relationship between the applicant’s 

daughter’s health problems and the pollutant emissions from the plant were 

established.131 On these and other grounds, and because responsibility could be

attributed to the Spanish authorities by means of a positive obligation to secure the
• • 1 •  • 1 applicant’s rights under Article 8, a violation was found.

128 Article 24 § 2 (c).
129 On the right to environment see generally Shelton, ‘Human Rights, Environmental Rights and the 
Right to Environment’ Stanford Journal o f  International Law  (1991) 103.
130 See No 16798/90 Lopez Ostra v Spain, Comm Report, 8.8.92 and Eur Court HR, judgment o f  9 
December 1994.
131 Ibid, § 51.
132 It was found that although the authorities were not directly responsible, they had tolerated the plant 
by allowing it to be built on Government land and subsidising its construction. See Lopez Ostra  v 
Spain, judgment, op cit, § 58.
133 See Comm Report, op cit, at § 53 and judgment, op cit, § 58. See also No 23413/94 LCB v UK, Dec 
28.11.95, unpublished, which concerned a daughter’s claim about the failure to inform her father, a
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Conclusion

Invoking the right to life, freedom from torture and the right to respect for family life 

in order to challenge violations of the right to health, adequate standards in health 

care, family assistance and a healthy environment has been problematic. Perhaps the 

lack of specific provisions has contributed to the lack of specific standards and 

guidelines from which the jurisprudence of the Convention organs suffers in these 

areas. This is epitomised by the application of Article 3 to the standards of health and 

hospital care.

However, the Commission and Court’s dynamic interpretation of Article 8 in the areas 

of paternity leave and the right to a healthy environment are positive developments 

and they are representative of the manner in which the Convention’s provisions must 

be interpreted in order to extend protection of a social and economic nature without 

going beyond the Convention’s intended scope. Indeed, even in the usually 

paternalistic area of alternative care, there are faint echoes of children’s rights in the 

Commission’s decisions on state intervention to protect the life and health of the 

child, despite the minimum level of scrutiny which the Strasbourg organs undertake in 

such cases. The development of the procedural aspects of Articles 2 and 8 are also 

welcome and in establishing a right to an inquiry where death of a child has occurred 

the Commission and Court have gone further than the Convention on the Rights of the 

Child.

However, given that financial constraint does not appear to be an obstacle in this 

regard, there is scope for the reading of further positive obligations into the provisions 

of the Convention with regard to children’s social and economic rights. Now that 

many universally accepted standards have been set out in the Convention on the 

Rights of the Child and indeed, are reflected in the laws of the contracting parties, it is 

arguable that should a more dynamic approach be taken in this area it would not be 

inconsistent with the object and purpose of the Convention. For instance, it was 

established that sex education fell within the scope of ‘education’ in Article 2 of 

Protocol No I. Where the child’s right to education is recognised and the need and

Royal Air Force member who was on Christmas Island during the U K ’s nuclear test programme in 1957 
about the risks to her health which his exposure to radiation posed.
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right to sex education is also clear, there is no reason why a child’s right to sex 

education could not be supported, should such a claim arise?



The Right o f  th e Child to  Identity  

Introduction
Among the rights newly recognised in the Convention on the Rights of the Child is the 

right o f the child to identity. According to Article 7, the child has a right to be 

registered after birth, the right to acquire a nationality and as far as possible the right 

to know and be cared for by his/her parents. Under Article 8, the child is entitled to 

preserve his/her identity, components of which include nationality, name and family 

relations.1 By contrast, the European Convention on Human Rights makes no express 

reference to any aspect of the child’s identity. However, the Commission and Court 

have recognised components of individual and family identity as part of private and 

family life under Article 8.2

This chapter seeks to analyse how the Strasbourg organs have interpreted this and 

other Convention provisions in areas relating to the child’s identity.3 It discusses the 

case law governing the establishment of paternity and recognition of the child’s family 

ties, where, notwithstanding that applications have been brought by children 

themselves, the authorities have been slow to adopt a child-centered approach, 

choosing to determine the issues largely from the perspective of the adult concerned. 

The challenges of modem technology in the area of reproduction have thrown up new 

controversies in relation to the child’s origins and the child’s right to information 

about these origins.4 Evidence suggests that, here too, the approach is paternalistic, 

rather than rights based. In conclusion, the chapter looks at Strasbourg practice with

1 See Cerda, The Draft Convention on the Rights o f  the Child: New Rights’ 12 Human Rights 
Quarterly (1990) 115-119 and Stewart, ‘Interpreting the Child’s Right to Identity in the UN Convention 
on the Rights o f  the Child’ 26 (3) Family Law Quarterly (1992) 221-233. The religious, cultural and 
linguistic identity o f  children o f  minorities is also recognised in Articles 30.
2 See Connelly, ‘Problems o f  Interpretation o f  Article 8 o f  the European Convention on Human 
Rights’, 35 ICLQ (1986) 567-593.
3 For an account o f  the child’s right to identity under international law generally see Van Bueren, The 
International Law on the Rights o f  the Child (The International Law) (Dordrecht: Martinus Nijhoff, 
1995), at pp 117-130.
4 See generally Hale, From the Test Tube to the Coffin: Choice and Regulation in Private Life (London: 
Sweet & Maxwell, 1996), particularly pp 29-41.
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regard to respect for the child’s right to a name, and contemplates what constitutes 

effective respect for the child’s nationality.

The Origins o f the Child
The Convention on the Rights of the Child recognises that the child has a right, as far 

as possible, to know and be cared for by his/her parents. Although the Convention 

clearly accepts that certain circumstances may require the separation of children from 

their parents,5 it is apparent that prefacing the child’s right to know his/her parents 

with ‘as far as possible’ has resulted in a weakening in the potential of this provision.6 

Thus, notwithstanding that the Committee on the Rights of the Child has interpreted 

this phrase to mean that every child, including the adopted child and the child born by 

artificial means of reproduction, has a right to knowledge of its origins,7 many 

European States Parties are unconvinced.8 The European Convention on Human 

Rights sheds little light on the subject, although the question of identity has arisen in 

relation to the right to establish paternity, the right to the determination of other family 

relations and the child’s right to knowledge about his or her background.

Paternity

Curiously, the Convention on the Rights of the Child fails to address either paternity 

or filiation. However, it does refer to family relations as they are recognised by law,9 

and this would appear to reserve complete discretion to States Parties in relation to the 

recognition of family ties.10 In addition, the child’s right to know and be cared for by

5 Article 9 provides for the separation o f  the child from his/her parents where it is considered to be in 
the best interests o f  the child, for instance in the case o f  abuse or neglect by the parents. Article 20 also 
recognises that circumstances may require the removal o f  children from the family environment.
6 See Hodgson, ‘The International Protection o f  the Child’s Right to a Legal Identity and the Problem 
o f Statelessness’ 7 International Journal o f  Law and the Family (1993) 255-270, at p 257.
7 Ibid. Cerda argues that the nature o f  the new right created by Article 8 will depend on the 
development o f  the legal systems o f  the countries concerned rather than on the specific phenomenon 
that initially prompted sponsoring countries to introduce the idea (namely Argentina’s experience o f  
involuntary disappearances). In this regard, he argues that the right should be interpreted in a positive 
manner. Cerda, op cit, at pp 117. See also Stewart, op cit, at pp 221-222.
8 Many European States Parties maintain a large degree o f  secrecy in their adoption systems and protect 
the identity o f  sperm donors. See Van Bueren, ‘Children’s Access to Adoption Records - State 
Discretion or an Enforceable International Right?’ (hereinafter ‘Adoption Records’) 58 (I )  MLR (1995) 
37-53. See also UN Doc CRC/C/15/Add.20 Concluding Observations o f  the Committee on the Rights 
o f  the Child: France, § 14; UN Doc CRC/C/15/Add.23 Concluding Observations o f  the Committee on 
the Rights o f  the Child: Norway, at § 10.
9 See Article 7 § 2 and Article 8 § 1.
10 See Hodgson, op cit, p 265.
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his or her parents suggests a link with the social, rather than the legal, reality and this 

is an approach which the ECHR appears to share.

In 1993, a mother’s inability to rebut the presumption that her husband was the father

of her child, despite the fact that he had disappeared years before the birth, was found

to breach the family life of the child and his parents.11 Considering the case, the

Commission accepted that the generally recognised rule, according to which a married

man is presumed to be the father of his wife’s children, created a reasonable

presumption, and that good reasons existed for not overturning this presumption

easily. Nonetheless, it noted that

there are cases where it is clear that the presumption does not correspond to the real 
situation and, at least in som e situations, the right o f  respect for private and family  
life in Article 8 may require that the real paternity is also legally recognised.13

In this regard, the Commission considered it significant that the child was unaware of 

her legal father’s existence, her biological parents had enjoyed a stable relationship a 

long time before her birth, and her biological father was prepared to take 

responsibility for her.14

The Court similarly found that a violation had occurred. It also went further in its

analysis of the situation, finding that

respect for fam ily life requires that biological and social reality prevail over a legal 
presumption which, as in the present case, flies in the face o f  both established fact 
and the w ishes o f  those concerned without actually benefiting anyone.15

Clearly, it was not the presumption which gave rise to a violation of Article 8 in this 

case, but its irrebutable nature. However, the Court provided no guidance as to 

whether a presumption somewhere inbetween rebuttable and irrebuttable would raise 

an issue under Article 8. For example, would a presumption which is extremely 

difficult, but not impossible, to rebut be compatible with respect for family life?16 It 

is suggested that a determining factor is whether the presumption is consistent with

11 No 18535/91 K, Z  & S  v the Netherlands, Comm Report, 7.4.93, unpublished.
12 Ibid, § 39.
13 Ibid, § 40 
Xi Ibid, §41.
15 Eur Court HR Kroon & Others v the Netherlands, judgment o f 27 Oct 1994, Series A no 291-C, § 40.
16 See Andrews & Sherlock ‘Respect for Family life and Presumptions regarding Paternity o f Children’ 
20 European Law Review (1995) pp 414-416, at p 416.
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‘the wishes of those concerned’, and perhaps more importantly, whether it can be said 

to benefit anyone, particularly the child at the centre of the issue.

These issues are illustrated somewhat by the case law of the Commission in this area. 

In one case, it considered the refusal of the authorities to permit tests to be carried out 

in order to determine the paternity of a child bom to a married woman and an 

unmarried man.17 Deciding that family life did not exist between the alleged father 

and the child, the Commission appeared to ignore the possibility of a biological link, 

paying attention instead to the facts that the birth father had never cohabited with the 

mother, their relationship lasted only six months, the child was not planned and he did 

not see the child or form any emotional bond with her.

However, the Commission did find that the refusal to allow the alleged father to

discover the truth about his relationship with the child raised an issue under private
• • • 1 8 *life. In assessing whether respect for private life entailed a positive obligation, it 

noted that the domestic courts’ refusal to order a blood test was based on 

consideration for the best interests of the child. In particular, the authorities had relied 

on the view that the child’s welfare was bound up inextricably with the family unit 

within which she was being brought up and that the risk of disturbing the stability of 

that family by allowing a blood test would be to her detriment. The Commission was 

unable to find anything unreasonable or arbitrary in this assessment of the child’s 

interests and, moreover, found it justifiable for domestic courts to give greater weight 

to the interests of the child and the family in which it lives than to the interest of an 

applicant in obtaining verification or otherwise of a biological fact.19

Although it is accepted that the Strasbourg authorities are not entitled to second guess 

the decision of the domestic courts, in the light of the issue at stake - namely the

17 No 22920/93 MB v UK, Dec 6.4.94, DR 71 A, p 108. The applicant also complained under Article 6 
that the refusal to order a blood test prevented him from obtaining a proper determination o f  his claim  
to contact with his child. The Commission found that evidential difficulties did not constitute a denial 
o f  effective access to court and that because the High Court and the Court o f  Appeal had given 
reasoned judgments against ordering a blood test, there was no violation o f  Article 6.
18 For further discussion o f  the concept o f  positive obligations see Harris, O ’Boyle & Warbrick, Law o f  
the European Convention on Human Rights (London: Butterworths, 1995) pp 329-334.
19 The applicants allegations in relation to Article 14 were also found to be inadmissible for the reasons 
given in above cases.
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accurate determination of the relations between the applicant and the child - it might 

be argued that their failure to consider the right of the child to have his origins 

determined was unreasonable in the circumstances. Moreover, the preference shown 

by the court for the preservation of the family based on marriage, regardless of the 

consequences which this may later have for the child would appear to add to the 

arbitrary nature of its conclusion. Express provision for the child’s right to identity in 

the European Convention might have precipitated a different outcome in this case,

although the Commission’s persistent failure to consider such applications from the
20child’s perspective makes this uncertain.

Paternity Proceedings

Because the outcome of paternity proceedings is decisive for an alleged father’s 

obligation to pay maintenance, the child’s right to inherit from him and the legal, 

private and family relations between him and his child fair trial rights are to be 

enjoyed by the participants in paternity proceedings.21 Such proceedings also raise an 

issue under Article 8 as effective respect for private and family life obliges States to 

make available

an e ffec tiv e  and accessib le  rem edy by w hich  he [the a lleged  father] cou ld  have  
estab lish ed  w hether he is the b io log ica l father o f  the ch ild .22

The Commission has found that the application of a time limit beyond which paternity 

proceedings cannot be instituted is acceptable in the interests of good administration 

of justice.23 A time limit of three years from the child’s birth is not unreasonable in 

this regard and it is acceptable that this time limit should be final,24 even when new 

facts arise (including sterility)25 after the time limit expires.

20 Consistent with its policy in this area, the Commission refused to consider the application submitted 
by the applicant on the child’s behalf because he did not enjoy responsibility for the child in domestic 
law. For a discussion o f  this issue see below Chapter 9 Family Life: An Overview..
21 This explains the classification o f  paternity proceedings as those determining a civil right or 
obligation under Article 6. See N o 8777/79 Rasmussen v Denmark, Comm Report 5.7.83, 6 EHRR 94, 
§ 66 .
22 Ibid, § 62.
23 No 9707/82 Xx> Sweden, Dec 6.10.82, DR 31, p 233.
24 See N o 24659/94 Judmaier v Austria, Dec 28.6.95, unpublished.
25 No 9707/82 X  v Sweden, op cit.
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The Commission and Court have clearly established that issues such as a desire for 

legal certainty in family relations, difficulty of proof and the protection of the security 

and interests of the child may justify limiting access to paternity proceedings. 

However, the institutions differ with regard to the application of a time limit which 

restricts the alleged father, but not the mother, from instituting proceedings. The 

Commission has rightly found this difference in treatment to amount to sex
97discrimination under Articles 8 and 14 taken together. By contrast, the Court has 

found that the difference in treatment is justified on the reasonable and objective 

ground that the interests of the mother coincide with those of the child. Although 

reflecting the wide margin of appreciation which the States enjoy due to the lack of
70common European ground as to the regulation of paternity proceedings, this 

restrictive view of the Court fails to recognise that the child has an autonomous right 

to identity which, beyond the interests which s/he shares with the mother, also 

deserves respect.

The Commission has not examined whether an inaccurate determination of paternity 

may give rise to an issue of private and family life. This question remains unanswered 

following its dismissal of a claim that, due to the advances in genetic testing, a 

paternity test carried out nearly forty years ago could not be considered scientifically
- i n

reliable. However, the Commission has found that Article 6 does not permit an
# o  i

alleged father to request that a specific test be carried out to determine paternity. 

R ecognition o f Fam ily Ties
It is well established under Article 8 that family life between an unmarried mother and 

her child is created by the fact of birth and the biological bond which it creates.32 It is 

also clear that automatic and immediate transformation of this biological bond into a

26 See above and Eur Court HR Rasmussen v Denmark, judgment o f  28 November 1984, Series A no 
87, §41.
27 No 8777/79 Rasmussen v Denmark, Comm Rep, op cit, § 83-88.
28 Rasmussen v Denmark, judgment, op cit, §41.
29 Ibid, § 40-41.
30 See N o 24124/94 AS v Turkey, Dec 24.10.95, unpublished, which was found inadmissible for 
procedural reasons.
31 No 15087/89 Andersson v Sweden, Dec 1.7.91, unpublished.
32 Eur Court HR Marckx v Belgium, judgment o f  13 June 1979, Series A, no 31.



The Right o f the Child to Identity 6 4

bond of legal relationship is essential for the recognition of the existence of family

life.33 Although facilities for recognition may vary across Contracting States,

respect for fam ily life implies the existence in law o f  safeguards that render possible, 
from the moment o f  birth, the child’s integration in the family. D om estic laws 
relating to fam ily ties must enable all concerned to lead a normal fam ily life.34

These principles illustrate the importance of the recognition of legal family ties in
c  t

enabling the child to be integrated into his/her family. However, the scope of their 

application is narrow - they apply only to mothers and their children - and given the 

increasing number of children bom into non-traditional families (for example, 

unmarried or single sex families) the failure of the Strasbourg authorities to recognise 

the rights of all children to lead a ‘normal family life’ in this way is disappointing.36 

This is most clearly demonstrated in the different treatment of children bom to non-
-3 7

traditional couples as a result of artificial insemination by donor (AID).

*
Although quick to recognise that the protection offered by Article 8 extended to the 

non-marital family, the Commission and the Court have been slow to extend the scope
T O

of family life to other relationships. It has failed to find that a stable homosexual 

relationship between two women falls within the scope of the right to respect for 

family life39 notwithstanding that they lived together as a family and shared parental 

tasks over the child bom to one of them by AID. Indeed the strength of the practical 

family arrangements between the couple meant in this case that the failure to 

recognise legal ties between the child and his mother’s partner (and to grant parental 

authority) did not interfere with the private or family life of either party.

33 No 6833/74 Marckx v Belgium, Comm Report, 10.12.77, Series B no 29.
34 Marckx v Belgium, judgment, op cit, §31.
35 See Stewart, op cit, p 226-229 on family identity under Article 8 o f the UN Convention.
36 See Chapter 9 Family Life: An Overview on the interpretation of family life.
’7 For a discussion o f the issues surrounding medically assisted birth see Haimes ‘Secrecy’: What can 
Artificial Reproduction Learn from Adoption’ 2 International Journal o f  Law and the Family (1988) 
46-61; Jones, ‘Artificial Procreation, Societal Reconceptions: Legal Insight from France’ 36 The 
American Journal o f Comparative Law (1988) 525-545; Liu, ‘The Parentage o f Children Bom as a 
Result of Natural and Assisted Reproduction’, 24(3) Hong Kong Law Journal (1994) 356-371; 
Dickens, ‘Reproductive Technology and the ‘New’ Family, in Sutherland & McCall Smith (Eds) 
Family Rights: Family Law and Medical Advance, (Edinburgh: Edinburgh University Press, 1990) pp 
21-41; Morgan, ‘Undoing what comes Naturally - Regulating Medically Assisted Families’, in 
Bainham, Pearl & Pickford, (Eds) Frontiers o f  Family Law (Chichester: Wiley, 1995) at pp 75-94.
38 See fiirther Chapter 9 Family Life: An Overview.
j9 No 15666/89 Kerkhoven, Hinke & Hinke v the Netherlands, Dec 19.5.92, unpublished.
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The flip side of this situation was also argued before the Commission without success 

where a man, whose sperm donation had provided a lesbian couple with a child, 

claimed that the failure to recognise his biological link with the child breached Article 

8.40 Recalling that family life implies close personal ties in addition to parenthood, 

the Commission found it decisive that firstly, the applicant agreed to be a sperm donor 

to enable the lesbian couple to have a child together and secondly, that all parties had 

agreed that the lesbian couple would raise and have custody of the child. Overall, the 

Commission found that a situation in which a person donates sperm only to enable a 

woman to become pregnant through artificial insemination does not of itself give the 

donor a right to respect for family life with the child.

Thus according to these two cases where a child is born to a lesbian couple by means 

of artificial insemination by donor, only the tie between child and mother can be 

recognised. In contrast, a child bom by AID to a heterosexual couple may be (or is 

more likely to be) entitled to have legal ties with both parents recognised.41 However, 

the same is not true where the mother’s partner is a female-to-male transsexual. In 

this regard, an issue was seen to arise when, following the birth of a child to a couple 

by AID, the authorities refused to permit the mother’s partner, and the child’s father 

for the purposes o f the AID procedure, to be registered as the child’s father.42

Considering whether de facto  family life existed between the child and her parents in 

this case, the Commission noted that their relationship had the appearance and 

substance of family life. In fact, the only element detracting from this was the 

registration of the male partner as female at birth - a factor which could not outweigh 

the reality of the applicants’ situation which was otherwise undistinguished from the 

traditional notion of family life.43 In reaching the conclusion that the mother’s partner 

was ‘to all appearances’ the child’s father, the Commission noted that he had lived

40 No 16944/90 G v the Netherlands, Dec 1.93, 16 EHRR 38.
41 This is the normal practice in many o f  the countries which permit donor births. See the case o f  Hong 
Kong in Liu, op cit, pp 368-369; and the cases o f  the UK, Denmark, Austria and Canada in Morgan, op 
cit.
42N o 21830 /93X, Y & Z v  UK, Comm Report, 27.6.95, unpublished.
43 Ibid, § 57-58. It also noted that for the purposes o f  the Human Fertilisation and Embryology Act, 
1990 in the context o f  artificial insemination by donor, the UK has accepted that there are 
circumstances where a father need not be linked to a child either by blood or by marriage to its mother.
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with her as her parent, and provided her with care, and emotional and financial 

support.44 It also noted that throughout the AID procedure he fulfilled the role of 

prospective father having asked pursuant to the relevant legislation to acknowledge 

himself as the father 45

The Commission then considered the scope of the positive obligation placed on States 

under Article 8 to respect family life. It acknowledged the consequences of the failure 

to recognise the mother’s partner role as father and, although it admitted that there 

may be no direct or visible disadvantage suffered by the applicants, importantly, it 

found the lack of legal recognition might in itself constitute a serious disadvantage.46 

In this regard, it noted how the legal value given to family relations can affect the 

social validity and family members’ own sense of worth and security, and considered, 

that in the child’s case this could play a role in her personal development and sense of 

identity.47 Although it acknowledged that Article 8 does not impose a positive
• _ 4 o

obligation on States in order to respect the private life o f transsexuals, the 

Commission noted that the present case concerned family, rather than private, life. It 

noted the increasing trend in Contracting States towards the recognition of gender re

assignment and concluded that, where a transsexual who has undergone irreversible 

gender re-assignment lives with a partner of his former sex and child in a family 

relationship, there must be a presumption in favour of legal recognition of that 

relationship, the denial of which requires specific justification.49 Having particular 

regard to the welfare of the child and her security within the family unit, the 

Commission found that the absence of an appropriate legal regime reflecting their 

family ties disclosed a failure to respect their family life.50

44 Ibid, § 54.
45 Ibid.
46 c f  the situation o f  shared responsibility between unmarried parents in Chapter 11 Custody and 
Contact.
47 Ibid, § 66.
48 See Eur Court HR Rees v UK, judgment o f  17 Oct 1986, Series A no 106; Eur Court HR Cossey v 
(7^, judgment o f  27 Sept 1990, Series A no 184 and, Eur Court HR B v Fra«ce, judgment o f  25 March 
1992, Series A no 232-C. See also Kingston, ‘Sex and Sexuality under the European Convention on 
Human Rights’ in Heffeman (Ed), Human Rights A European Perspective (Dublin: Round Hall Press, 
1994), pp 179-194.
49 Ibid, § 67.
50 Ibid, § 68-71, by 13 votes to 5.
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Although the Commission’s conclusion was adopted by thirteen votes to five, the 

lengthy dissenting opinions written by three members of the Commission highlight the 

diversity and strength of opinion in this area. One well reasoned opinion, by Mrs 

Liddy, expresses concern with the uncertainty surrounding the appropriateness of 

transsexuals as fathers, rather than the right of those involved to have their practical 

and social family ties recognised by law.51 The Court adopted a similar approach in
• • . . .  59finding by fourteen votes to six that there was no violation of Article 8 in this case. 

The basis for the Court’s decision is the absence of common European standards with 

respect to granting parental rights to transsexuals and reflecting in law the relationship 

between a child conceived by AID and the person performing the social role of 

father.53 This permitted it to afford the State a wide margin of appreciation in this 

area. Finding that de facto family ties existed between the applicants in this case,54 

the Court proceeded to balance the rights of the individuals concerned with those of 

the community, noting that the community had an interest in maintaining a coherent 

system of family law which prioritises the best interests of the child. With regard to 

the former, it found that the social and legal disadvantages experienced by the child 

and his social father would be unlikely to cause undue hardship in the circumstances. 

In relation to the latter, it regarded it as unclear whether the registration of the 

applicant as her father would benefit the child concerned or indeed children conceived 

by AID in general. In conclusion, it found that Article 8 could not be taken to imply 

an obligation to formally recognise as the father of a child a person who is not the 

biological father.55

The Court’s failure here to deal squarely with the issues before it deserves criticism on 

a number of levels.56 Firstly, in the light of Convention case law which acknowledges 

the importance of recognising family ties the Court does not clearly set out the reasons

51 Dissenting Opinion o f Mrs Liddy, joined by Mr Reffi. See also the Dissenting Opinion of Mr Bratza 
where, although he acknowledged that a failure to legally recognise the relationship between the child 
and her mother’s partner, would involve a possible detrimental impact on the identity o f the child, his 
reservations about the sensitive, controversial and changing nature o f the law resulted in him erring on 
the side o f caution in this case.
52 Eur Court HRJT, Z v L/A; judgment o f 22 April 1997.
53 Ibid, § 44.
54 Ibid, § 37.
55 Ibid, § 52.
56 However, it appears to match the expectations of some authors. See Harris, O’Boyle & Warbrick, op 
cit, at p 313.
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why an exception should be made in the case of children bom to a couple, one of 

whom is a transsexual. This is particularly pertinent given the acceptance of the 

practice by which the parents (and not the sperm or egg donors) of a child born by 

AID are registered as such on the child’s birth certificate.57 In this regard it is unclear 

why the issue was not examined under Article 14, as a question of discrimination on
C O

the grounds of sexuality.

Furthermore, regardless of the fact that the Court left unresolved whether registering 

the applicant as the child’s father would harm or benefit the child bom by AID, it is 

arguably of greater significance that it paid no clear attention to the rights of the child, 

whose rights to respect for family life and identity, were also at stake. 

Notwithstanding that the interests of children generally were considered as part of the 

public interest issue, the failure to have regard to the rights of the individual child is a 

serious one, especially as the child was listed as an applicant in this case. In addition, 

although the parties clearly agreed on their desire to have their family position legally 

recognised (although admittedly the child was only 5 years old at the time), this issue 

is also ignored by the Court whose argument worryingly juxtaposes the rights of the 

child against her social father. Thus, while the Commission’s reasoning appears to 

acknowledge that the child’s right to identity is inextricably bound up with the child’s 

right to a family in such cases, the Court acknowledged neither right. By failing to 

commit itself either way, is it the case that the Court has chosen deliberately to leave 

open, or postpone serious consideration of these questions to allow for their more 

decisive determination when European standards display a greater degree of 

consistency?

A ccess to Birth Information
The child’s right o f access to information about his or her origins sets issues of child 

participation and autonomy against those of child protection and welfare.'^9 It is 

evident from the judgment X, Y & Z60 that it is the latter category to which the

57 For arguments for and against anonymity o f  donors see Haimes, ‘Gamete Donation and Anonymity’, 
66 Bulletin o f  M edical Ethics (1991) 25-27.
58 The Court found that no separate issue arose under Article 14. X, Y & Z v  t/ZT, judgment, op cit, § 56.
59 See Van Bueren, ‘Adoption Records’, op cit, at p 37.
60 See above.
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European Court shows preference. However, the Court has found that respect for 

family life includes the registration of a child’s birth without additional procedural

requirements.61 Failure to issue a birth certificate also appears to amount to an
• • 62interference with the right to respect for private and family life.

Despite the continuing debate about the policy of secrecy in adoption, and more
/ - ' i  t

recently, in artificial reproduction, the issue has not yet been challenged in 

Strasbourg. Nevertheless, the Court has observed the lack of consensus in Council of 

Europe States as to whether the interests of the child are served by preserving the 

anonymity of the donor or whether the child should have the right to know the donor’s 

identity.64 However, it has acknowledged that a system of confidentiality in the 

maintenance of social services records is in the interests of children generally, 

particularly as it contributes to the overall effectiveness of the child care system.65 

Given that such a system of confidentiality is consistent with the right to respect for 

private and family life, it is unclear whether the positive obligation under Article 8 

extends to a child’s right to receive information regarding his/her biological parents in 

the circumstances of adoption or medically assisted reproduction. The Commission 

has accepted that States may consider it in the general interest to maintain certain 

links between the child and its natural family after adoption, although it is far from 

requiring such contact be maintained in any circumstances.66

Although access to a child’s birth certificate and other information which determines 

accurately a child’s parenthood are crucial elements of a child’s identity, the 

Commission and Court have also considered important other records which shed light 

on a child’s background. However, it is decisive in this context that Article 10 o f the

61 Marckx v Belgium, judgment, op cit, §31.
62 No 7823/77 48 Kalderas Gypsies v Germany & the Netherlands, Dec 6.7.77, DR 11, p 221.
63 See Price, ‘Conceiving Relations: Egg and Sperm Donation in Assisted Procreation’, in Bainham, 
Pearl and Pickford, op cit, pp 176-186; Van Bueren, ‘Adoption Records’, op cit and Haimes (1991), op 
cit.
64 X, Y & Z v  UK, judgment, op cit, § 44. For a discussion o f  the issues around secrecy in this area and 
in adoption see Haimes, op cit and Van Bueren, ‘Adoption Records’, op cit.
65 Eur Court HR Gaskin v [//£, judgment o f  7 July 1989, Series A no 160, § 43.
66 No 21632/93 GR, E R & K R v  Austria, Dec 30.11.94, unpublished.
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Convention guarantees only a right to receive and not a right to seek information 

and thus, it does not confer on an individual a right of access to a register containing 

information on his personal situation. It is thus unlikely that a complaint regarding a 

lack o f access to information contained in an adoption register could ever be 

successful under this provision.69 However, an arguable claim might achieve greater 

success in the context of respect for private and family life under Article 8. A private 

life claim was made out before the Court in the Gaskin case, where the applicant who 

had spent the majority of his life in care, sought access to information which the local
• 70authority held about him, to which he was denied access.

In finding a violation o f the right to respect for his private life, the nature of the 

information to which access was sought was considered to be decisive. In particular, 

the Commission found that respect for private life required that everyone should be 

able to establish details of their identity as individual human beings and that, in 

principle, they should not be obstructed by the authorities from obtaining such very
• • • 71basic information without specific justification. Reflecting a clear and progressive 

view of the concept of identity and its importance in the circumstances of the case, the 

Commission found that.

an in d iv idu al’s entitlem ent to such inform ation relating to h is or her basic  
identity and early life  is not on ly  o f  im portance becau se o f  its form ative  
im plications for h is or her personality. It is a lso , by virtue o f  the in d iv id u a l’s 
age and condition  at the relevant tim e, inform ation w hich  relates to a period  
w hen  the individual w as particularly vu lnerable as a you n g  ch ild  and in respect 
o f  w hich  personal m em ories cannot provide a reliable or adequate source o f  
in form ation .72

Given that the applicant had very little contact with his natural family, as well as poor

continuity of alternative care throughout his life, the relevant file was found to provide

67 On Article 10 o f  the Convention see Van Dijk & Van Hoof, Theory and Practice o f  the European 
Convention on Human Rights, 2nd Ed, (Deventer: Kluwer, 1990) pp 407-428 and Harris, O’Boyle and 
Warbrick, op cit, at pp 372-416.
68 Eur Court HR Leander v Austria, judgment o f  26 March 1987, Series A no 116. c f  Article 17 o f  the 
Convention on the Rights o f  the Child. See Chapter 4 Civil Liberties and the Right o f  the Child to 
Participate.
69 See also Van Bueren, ‘Adoption Records’, op cit, at p 47.
70 See No 10454/ 85 Gaskin  v UK, Comm Report, 13.11.87, 11 EHRR 402.
71 Ibid, § 89.
72 Ibid, § 90.
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the only coherent record of the applicant’s early childhood and formative years. Thus, 

the interference with private life which resulted from the refusal to allow access to this 

information could not be justified by reference to the need for confidentiality in the 

care system.

The Court reached the same conclusion, although it considered that there had been a
> •  • • •  « • •  7'3

failure to fulfil the positive obligation inherent in respect for private life. The Court 

acknowledged the importance of receiving information ‘necessary to know and 

understand . . . childhood and early development’.74 Noting that the confidentiality of 

records was important to ensure the receipt of objective and reliable information and in 

order to protect third parties, it found that a confidential system would only be 

proportionate under Article 8 if an independent authority were to decide whether 

access be granted where a contributor fails to answer or withholds consent. As no such 

procedure was available in the present case, there had been a violation of Article 8.

Clearly then, it was not the confidential nature of the system which was problematic in 

this case but the nature by which access was determined. Moreover, given the limited 

scope of the judgment, it is disappointing that the Court did not take the opportunity to 

offer guidance as to what criteria might legitimately be applied in determining
n c

whether access to records should be determined. More seriously, however, the 

Court distinguished the adult applicant’s case from that of a child and thus appears to 

have limited the exercise of the right to seek such information to those who have 

reached the age of majority.

73 Gaskin v UK, judgment, op cit.
74 Ibid, § 49.
75 Pickford, ‘The Gaskin Case and Confidential Personal Information - whose Secret?’ Journal o f  Child 
Law (1992) 33. In particular, given that the significance of the information (in this case it related to 
information on the applicant’s entire childhood, not the name of his birth parents) is only one factor to 
be considered, establishing this is a necessary but not sufficient condition of access. See Harris, 
O’Boyle & Warbrick, op cit, at p 311.
76 See also Van Bueren, ‘Adoption Records’, op cit, at pp 44-45.
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Nationality
Unlike the Convention on the Rights of the Child, the European Convention contains 

no reference to the child’s right to acquire a nationality77 or to have that nationality 

respected.78 Nevertheless, immigration law must be implemented consistent with
70Convention obligations, in particular the right to respect for family life. Cases 

concerning the question of nationality have thus been the subject of Strasbourg 

scrutiny in the context of the right to respect for family life, although the issue of a 

child’s citizenship has been incidental to the Commission’s examination of them. In

such cases, the authorities examine whether a decision to deport or refuse entry, which 

separates family members and interferes with family life under Article 8 § 1, can be 

justified as proportionate to one of the legitimate aims under Article 8 § 2. Where the 

split caused is of a de jure, rather than a de facto  nature, such as where a nationality 

enjoyed by parents is denied to their children, the Commission has failed to find a 

violation of Article 8.81 Should de facto  separation arise resulting in the parties living 

apart as a result of parents and children enjoying different nationalities however, it is 

likely that an arguable claim could be made out under Article 8 notwithstanding the 

margin of appreciation offered to States in this area.

It is relevant in this context that the Court has found that Article 8 does not impose an 

obligation on States to respect the choice of residence o f a married couple and to 

accept the non-national spouse for settlement in that country for that purpose. The 

Commission has applied this principle mutatis mutandis to mean that the State is not 

obliged to respect the choice of residence of a family, where one or both parents are
8 ' i

non-nationals, even if the children are. It appears in either case that whether 

removal of a family member from a Contracting State is compatible with Article 8

77 Trace the evolution o f  this right in UN Doc E/CN.4/1349, p 2 in Detrick, (Ed) The United Nations on 
the Rights o f  the Child A Guide to the ‘Travaux Preparatoires' (Dordrecht: Martinus Nijhoff, 1992), at 
p 123 and UN Doc E/CN.4/1988/W G.1/Rev.2, p 6 in Detrick, at p 126.
78 See Articles 7 and 8 o f  the Convention in The Rights o f  the Child: A European Perspective 
(Strasbourg: Council o f  Europe 1996) pp 17-18. Article 8 has been criticised for its weak and 
ambiguous wording. See Hodgson, op cit, at p 265. See also Van Bueren, ‘Adoption Records’ op cit.
79 Eur Court HR Abdulaziz, Cabales & Balkandali v (/Adjudgment o f  28 May 1985, Series A, no 94, § 
54-60.
80 For a thorough discussion o f  the immigration cases involving children see Chapter 10 Immigration.
81 No 5302/71 X &  Y v  UK, Dec 11.10.73, Collection 44, p 29.
82 Abdulaziz, Cabales & Balkandali v (/A-, judgment, op cit, § 68.
83 No 23938/94 Sorabjee v UK, Dec 23.10.95, unpublished.
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will depend on a number of factors: the extent to which family life is effectively 

ruptured, whether there are insurmountable obstacles in the way of family living in the 

country of origin of one or more of them, whether there are factors of immigration 

control or public order weighing in favour of exclusion.

The Commission has applied this test to the circumstances which arise when a parent 

is expelled with the choice of leaving behind a child with nationality of the excluding
or

country or having the child accompany him/her to their country of origin. In relation 

to the ‘insurmountable obstacles in the way of the family living in the country of 

origin of one or more of them’, the Commission views the nationality of the child as 

only one of a number of factors to be given consideration. This is the case whether 

the child was born in the Contracting State, has another parent (a national) living 

there, and/or has lived and attended school there. In fact, in the case of unlawful 

overstaying by a parent (where the birth of a child occurs during this overstaying 

thereby acquiring nationality) it is the Commission’s practice not to attach any
• • • 87particular significance to the factor of the child’s citizenship.

The means by which a child obtains nationality are equally irrelevant in determining 

whether their de facto  expulsion (through the deportation of a parent or parents) 

violates their right to respect for family life. Thus, the nationality of all children 

whose parents are subject to deportation orders is irrelevant, regardless of whether it is
oo

acquired by virtue of birth in a Contracting State, due to their birth inside marriage
• o n  .

to a legal resident of a Contracting State or because a parent is a national o f the 

Contracting State and has passed on citizenship,90 or both.91 Indeed, the Commission 

has expressly stated that there is no material distinction between the different methods

84 Abdulaziz, Cabales & Balkandali v UK, judgment, op cit, § 67-68.
85 For example see No 23938/94 Sorabjee v UK, op cit and N o 24865/94 Jaramillo v UK, Dec 
23.10.95, unpublished.
86 See generally Storey, ‘The Right to Family Life and Immigration Case Law at Strasbourg’ 39 ICLQ 
(1990) 328-344.
87 See N o 11970/86  v UK, Dec 7.87, 11 EHRR 48.
88 See N o 8245 /78X v  UK, Dec 6.5.81, DR 24, p 98 and No 11970/86  v UK, ibid.
89 See N o 24865/94 Jaramillo v UK, op cit.
90 See N o 22791/93 Maikoe & Baboelal v the Netherlands, Dec 30.11.94, unpublished.
91 See N o 23938/94 Sorabjee v UK, op cit.
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of acquiring nationality where the child is of an adaptable age and there are no
• 09effective obstacles to the child accompanying the parent being deported.

Thus the adaptable age of a child assumes importance both in this context and as a 

means to determine the obstacles to pursuing family life in the parent’s country of 

origin. The Commission appears to attach considerable importance to whether the 

child is likely to adapt successfully to the new environment although it has not found 

in any case that a child is unlikely to do so. Moreover, it has failed to establish even a 

benchmark age at which the child can be said to be ‘adaptable’ and has found children 

aged one93 three,94 four,95 six96 and, as old as ten97 to be capable o f adapting to the 

new environment following their move with their parents to the latter’s country of 

origin. Among the cases in which the Commission appears to make too great a 

presumption in this regard is one in which it found that there were no factors which 

would ‘effectively prevent him from adapting to life with his family elsewhere’ in 

relation to the expulsion with his family of a ten year old who had been integrated into 

the school system in the country of his birth. The same presumption o f adaptability 

is made with respect to the change in environment which occurs in cases of 

deportation and the Commission has given inadequate consideration to such change 

even where it is likely to be of a dramatic nature. For instance, it has found that 

moving from the Netherlands to Surinam,99 the UK to Kenya100 and Columbia101 and
• 109 • • • •from Austria to Nigeria would create little if any problem for children, in an 

apparent exaggeration of the sweeping generalisation that children can adapt, 

whatever the circumstances. Yet, the Commission does appear to recognise the risk of 

problems arising where a child has to leave the society where she was bom and face 

the hardship o f living in a society where difficulties of integrating into the community

92 Ibid.
93 See No 26985/95 Poku v UK, Dec 5.5.96, unpublished.
94 See No 26609/95 Onyegbule v Austria, Dec 16.10.95, unpublished and No 23938/94 Sorabjee v UK, 
op cit.
95 See No 26985/95 Poku v UK, op cit.
96 See No 22791/93 Maikoe & Baboelal v the Netherlands, op cit.
97 No 26985/95 Poku v UK, op cit.
98 Ibid.
99 No 22791/93 Maikoe & Baboelal v the Netherlands, op cit.
100 No 23938/94 Sorabjee v UK, op cit.
101 No 24865/94 Jaramillo v UK, op cit.
102 No 26609/95 Onyegbule v Austria, op cit.



The R ight o f  th e  C hild to  Id en tity 75

are likely to arise.103 Thus it is questionable whether the Commission gives adequate 

consideration (and not just lip-service) to this issue, which is further compounded by 

the absence of guidance and the failure to identify factors of importance when 

assessing and applying the concept of adaptability. In the light of the child’s right to 

respect for his/her nationality recognised in the Convention on the Rights o f the Child, 

it is submitted that, as a beginning, greater importance should be attributed to this 

factor. Respect for this right would then demand that the child has a right to stay in 

the country of which s/he s a national and dictate where the child’s family resides. 

Given the State’s margin of appreciation in this area, however, it is more likely that, in 

practice, the child’s right to respect for his/her nationality (and indeed the right of the 

child to have that aspect of his/her identity protected) will continue to be the sacrifice 

made in the Commissions assessment of the proper enforcement o f immigration 

controls.

Applications which invoke a child’s nationality as grounds for not deporting a non

national parent who has failed to comply with immigration regulations have yet to 

enjoy success under Article 8. Nor have such claims been examined under the more 

likely provision o f Article 3 o f Protocol 4 which provides that no-one shall be 

expelled from the territory of a State of which he is a national. In this regard, the 

Commission has explained that the departure o f the child from a state of which he is a 

national is a consequence, not of the child’s expulsion, but of the decision to 

accompany a parent being expelled.104 This reasoning, although technically and 

legally accurate, is undoubtedly a convenient means of avoiding the establishment of a 

precedent which may have widespread consequences for immigration law in the 

Contracting States, regardless of the implications which such law has on the rights of 

the child.105

It is interesting to compare the Commission’s case law in this area with the 

applications of second generation immigrants who complain that their expulsion to

103 No 23938/94 Sorabjee v UK, op cit.
104 See for example N o 23938/94 Sorabjee v UK, op cit.
105 See for example, Matscher, ‘Methods o f  Interpretation o f  the Convention’ in MacDonald, Matscher 
& Petzold (Eds) The European System fo r  the Protection o f  Human R igh ts’ (Dordrecht: Martinus 
Nijhoff, 1993) pp 63-81.
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their country of origin, which separates them from their family in their country of 

residence violates Article 8. Here, the Commission also minimises the importance of 

the legal tie o f nationality and places emphasis on the minor’s social and family ties 

with the country ordering the expulsion.106 Is the approach taken in these cases that 

different? Should it be in order to protect the child’s right to nationality - that
1 07continuing legal relationship between the sovereign state and the citizen - an 

integral part of the child’s identity recognised by the Convention on the Rights of the 

Child?

It is clear that the margin of appreciation enjoyed by States, together with the lack of 

concrete standards in the ECHR and case law of the Commission and Court relating to 

the treatment o f children in the area of immigration, leaves little room for effective 

respect for the child’s nationality. Regardless of how this complies with a State’s
i n o  # #

obligations under Article 8 of the Convention on the Rights of the Child, it is 

suggested that greater efforts be made to set out the standards to apply in cases where 

the child’s nationality is a factor - standards which would guide the assessment of the 

child’s adaptability, the significance of the child’s identity (including social and legal 

implications), the nature of the child’s relationship with the national parent where 

relevant and the extent of the interference which would be caused by a parent’s 

expulsion.109 This would allow the Commission to reach a more rationale and 

reasoned conclusion in such cases.

The Right to  a Name
Although the child has a right to a name under the Convention on the Rights of the 

Child, the system by which a name is chosen and the restrictions which may apply are

106 See Chapter 10 Immigration.
107 See In Re Lynch, Annual Digest o f  Public International Law Cases, 1929-1930 221, at 223 in 
Hodgson, op cit, at p 258.
108 It is noted above that this provision is particularly weak and it is also significant that the Committee 
has not sought to interpret it as a child’s right to stay in a country o f  which he is a national when parents 
have no right to remain, contrary to the case law o f  the European Commission and Court.
109 See No 22471/93 Singh v UK, Dec 6.9.94, unpublished, where the children had been made wards o f  
court and this had remained uncontested by the parents, who then complained to the Commission that 
the domestic court refused to allow their children to accompany them back to India.
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matters which remain within the discretion of the State.110 Nonetheless, such 

decisions must be governed by the Convention’s guiding principles of best interests, 

non-discrimination and respect for the views of the child.111

The Court o f Human Rights has recognised that the European Convention contains no
119 •explicit provisions on names. Insofar as it corresponds to a person’s right to

identity, however, the right to a name is protected under the right to respect for private

and family life under Article 8.113 It is established that the State has a legitimate

interest in regulating the use o f names114 and a policy restricting the right to change a

surname may be based on the need to prevent arbitrariness and maintain stability in

the rules governing family names11:1 as well as to preserve the unity of the family.116

Moreover, state regulation of the parent’s choice of first name for their child is

considered to be consistent with the interests of both the child and the State. In

particular, it is thought necessary

in order to protect the child from any adverse consequences which may arise from 
the legal obligation to bear throughout their life a name which society as a whole 
may consider ridiculous, inappropriate or incom prehensible.117

The Commission has left open whether a decision permitting the change of a child’s 

family name into that of her stepfather can amount to an interference with her birth 

father’s family life under Article 8.118 This is because, on balance, the best interests 

of the child were perceived to outweigh those of her father, in particular given that the 

child had had hardly any contact with her father since her birth and had grown up and 

identified herself with the family newly created by her mother, in which there was 

another child carrying the same family name. However, the Commission has not yet 

determined whether a refusal to grant a child bom outside marriage the family name

110 For details o f how a name is acquired and changed in England and Wales see ‘What’s in a Name? 
How names are acquired, how they can be changed and who can change them’ in 96 Childright (May
1993), pp 11-14.
111 UN Doc CRC/C/5 General Guidelines regarding the form and contents o f Initial Reports to be
submitted by States Parties under Article 44 paragraph 1(a) of the Convention.
'12 Eur Court HR Burghartz v Switzerland, judgment o f 22 February 1994, Series A no 280, § 24.
113 Ibid. 
m  Ibid
115 See No 18806/91 KAJMB v Netherlands, Dec 1.9.93, unpublished.
116 No 16123/90 Burghartz v Switzerland, Comm Report, 21.10.92, Series A no 280, § 62. See also No 
18131/91 Stjerna v Finland, Dec 8.7.93 and No 18806/91 KAJMB v the Netherlands, op cit.
117 No 22500/93 Lassauzet & Guillot v France, Comm Report, 12.4.95, § 40.
118 No 9290/81 v the Netherlands, Dec 5.83, 5 EHRR 581.
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o f the father, rather than the mother, is compatible with the right to respect for family 

life.119 Given the Commission’s acceptance o f a policy which aims to maintain
190stability in the rules governing family names however, such a claim would appear 

unlikely to succeed. It is possible that the Commission would reach a similar 

conclusion in its determination o f whether a law, which allows children bom to 

unmarried parents to carry the name o f both parents, but permits those born inside 

marriage to carry only the name o f their father, is consistent with non-discrimination
191 • • • •in the enjoyment o f Convention rights. Nevertheless, it is arguable that subjecting 

children to different treatment on the grounds o f the marital status o f their parents 

must be supported by sufficiently weighty reasons and that, notwithstanding the
199margin o f appreciation, flexibility in this area should be encouraged.

The Court has found that, because they constitute a means o f  identification, 

forenames, like family names, concern private and family life.123 Moreover, the 

choice o f  a child’s forename by its parents is a ‘personal, emotional m atter’ which 

falls within the private sphere.124 In determining whether the refusal to allow parents 

to chose a particular name for their daughter raises an issue o f  failure to respect their 

private and family life, the Court has found the degree o f inconvenience caused to be 

decisive.125 In this regard, although the Court understood the upset o f  parents at the 

authorities’ refusal to register the forename they had chosen for their daughter, and 

noted the complications which resulted from the difference between the child’s name 

in law and the name which she actually uses, a majority o f eight votes to two did not
196

find that this amounted to a failure to respect their private and family life. 

Considerable importance was attached to the fact that the child was free to use the 

chosen name ‘F leu r  d e  M a r ie ’ socially without hindrance, and the subsequent

119 See No 24001/94 Gill & Malone v the Netherlands & the UK, Dec 11.4.96, unpublished found 
inadmissible for failure to exhaust domestic remedies.
120 No 18806/91 KAJMB v the Netherlands, op cit.
121 Article 8 and Article 5 of Protocol No 7 in particular. See No 20798/92 Maleveille v France, Dec 
26.10.95, unpublished which was struck off. See Van Nijnatten ‘In the Name of the Third - Changing 
the Law on Naming Children in the Netherlands’ 10 International Journal o f  Law, Policy and the 
Family (1996) 219-228.
122 See Chapter 1 Non-Discrimination.
123 Eur Court HR Guillot v France, judgment of 24 Oct 1996, § 21.
124 Ibid, § 22.
125 Ibid, § 23. See also Eur Court HR Sterjna v Finland, judgment of 25 November 1994, Series A no 
280-B, § 42.
126 Ibid, § 24-27.
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agreement o f the authorities to register the variation 'Fleur M arie’ was also 

significant.127

The Commission, which reached the same conclusion, had been more strongly divided
19 8  • •  •on the issue. The eleven dissenting Commissioners believed that a distinction

should be made between the choice of first name at birth and the ability of an adult to

change his or her first name. Suggesting that the latter amounted to an interference

with private and family life which fell to be justified under Article 8 § 2, Mr Geus
1

with whom his colleagues agreed, found that the interference was disproportionate 

to the aim of protecting the child from suffering. The child’s use of the name ‘without 

hindrance’, as the Court put it, would appear to support this conclusion.

Conclusion
Despite the acknowledgment that various elements of the right to identity are implicit 

in respect for private and family life, the Commission and Court have failed to 

interpret this provision with serious regard for the rights of the child. In fact, the 

institutions have pursued persistently a paternalistic approach to the consideration of 

the issues relating to the child’s origins, name and nationality. This has meant that 

notwithstanding a broad interpretation of family life under Article 8, interferences 

with this family life appear to be easily justified on the grounds o f protecting the 

rights and freedoms of others under Article 8 § 2. The (albeit weak) recognition o f the 

child’s right to identity in the Convention on the Rights of the Child has not 

influenced the Strasbourg bodies in this respect either and weight has been attributed 

to the lack o f common European standards instead. However, it is positive that the 

case law demonstrates the scope available to the Strasbourg authorities for interpreting 

the Convention in a manner which reflects a child-centred rights approach. The 

initiative must now be taken to adopt such an approach, particularly given the 

considerable number of applications brought by the children as well as adults 

concerned.

127 Ibid, § 27.
128 See No 22500/93 Lassauzet & Guillot v France, Comm Report, op cit.
129 Messrs Rosakis, Trechsel, Gozubuyuk, Weitzel, Martinez, Loucaides, Nowicki, Conforti, Bekes and 
Savby.



Civil Liberties and the Right o f th e Child to  

Participate

Introduction
Although freedom of expression, freedom of association and freedom of thought, 

conscience and religion are among the most established and widely recognised 

human rights in international law,1 the acceptance of the application o f these rights to 

children has been slow.2 The contribution of the Convention on the Rights of the 

Child in this area is significant;3 in particular, it confirms the relevance of 

participation rights to children and reinforces the importance of consultation 

according to the principle of the child’s evolving capacity.4 This approach is 

epitomised by Article 12 which guarantees the child’s right to express his/her views 

and have them given due weight in accordance with the child’s age and maturity.5 It

1 See the Universal Declaration of Human Rights adopted by GA Res 217A (III) o f 10 December 1948, 
and the International Covenant on Civil and Political Rights adopted by GA Res 2200 A (XXI) of 16 
December 1966 , entry into force 23 March 1976, UNTS vol 999, p 171 and at regional level see the 
American Convention on Human Rights 1969 and the European Convention on Human Rights, 1950 
reprinted in reprinted in Ghandi (Ed) Blackstone’s International Human Rights Documents (London: 
Blackstone Press, 1995).
2 These rights are not included among either the first or the second Declaration on the Rights o f the 
Child. See Van Bueren, International Documents on Children (Dordrecht: Martinus Nijhoff, 1993). 
Moreover, during the drafting of the Convention on the Rights of the Child concern was expressed 
about the risk o f  duplicating the standards in other already established human rights treaties. See for 
instance UN Doc E/CN.4/1986/39, p 17, in Detrick, (Ed) The United Nations on the Rights o f  the Child 
A Guide to the ‘Travaux Preparatoires’ (Dordrecht: Martinus Nijhoff, 1992) at p 231 and 
E/CN.4/1987/25, pp 26-27, in Detrick (Ed), at pp 250-251.
3 See for example Van Bueren, ‘The Internationalisation o f Children’s Constitutional Rights in Central 
and Eastern Europe’, in Mullerson, Anderas & Fitzmaurice (Eds), Constitutional Reforms and 
International Law in Central Europe (Deventer: Kluwer, 1997)
4 In particular, during the drafting process the US delegation expressed the view that the protection of 
the child’s civil and political rights was o f fundamental importance because ‘the child’, as defined in the 
Convention, includes adolescents who have often acquired the skills needed to participate full and 
effectively in society see UN Doc E/CN.4/1986/39, p 17, in Detrick, op cit, at p 231.
5 During the drafting o f the Convention the basic working text included the right o f the child to express 
his/her opinion in relation to marriage, choice of occupation, medical treatment, education and 
recreation. See UN Doc E/CN.4/1349, p 3, in Detrick, op cit, at p 224. A US proposal extended the 
issues on which a child’s opinion should be considered to include religion, political and social beliefs, 
matters o f conscience, cultural and artistic matters, travel and place of residence. See UN Doc 
E/CN.4/1.1575, pp 13-14, in Detrick, op cit, at pp 224-225. However, there was general consensus in 
the idea that matters concerning the child in which the States Parties to the Convention would enable 
the child to express his/her opinion should not be subject to the limits o f a list.



Civil Liberties and the Right o f the Child to Participate 81

also makes provision for the child to be heard, either directly or through a 

representative, in any judicial and administrative proceedings which affect the child. 

Article 12 acts as a guiding principle to the interpretation o f the Convention’s other 

provisions,6 and it is followed by Articles 13, 14 and 15, which guarantee to the child 

freedom of expression, freedom of religion and freedom of association respectively.

The European Convention on Human Rights guarantees to ‘everyone’ the civil 

liberties set out in Articles 9, 10 and l l . 7 This chapter asks whether the Commission 

and Court have been true to this application of the Convention in affording these 

participation rights to children. It also looks at the more fundamental issue o f the 

participation and representation of children in legal proceedings, both at domestic 

level and before the Strasbourg authorities.

C onsultation with the Child
It is clear from Articles 5, 12, 14 and 18 of the Convention on the Rights of the Child 

that the child’s right to be consulted in all areas of the child’s life is a dominant 

theme of both the Convention and the children’s rights movement generally.8 This 

idea is not explicit in the text of the European Convention on Human Rights. Nor 

can it be said that the right is implicit in any of the provisions relevant to various 

areas of children’s lives such as family life and education. In its examination of 

custody and access arrangements in the context of respect for family life, the 

Commission’s role is more passive than dynamic, insofar as it has acknowledged 

where consultation with children occurs at domestic level, but never required it. The 

Court has also avoided the conclusion that there is an obligation to consider the

6 UN Doc CRC/C/5 General Guidelines regarding the form and contents o f  initial reports to be 
submitted by States parties under Article 44, paragraph 1 (a) o f  the Convention.
7 Article 9 guarantees the freedom o f  thought, conscience and religion; Article 10 guarantees the 
freedom o f expression and Article 11 sets out the freedom o f  association.
8 The Committee on the Rights o f  the Child has advocated the child’s right to be consulted in all areas 
o f the child’s life. For educational matters see UN Doc CRC/C/15/Add.34 Concluding O bservations o f  
the Committee on the Rights o f  the Child: UK, § 14, and UN Doc CRC/C/15/Add.20 Concluding  
Observations o f  the Committee on the Rights o f  the Child:France, at § 23. Generally, the Committee 
has found that the level o f  implementation o f  Article 12 into the law, policy and practice o f  States 
Parties is inadequate (See UN CRC/C/15/Add.53 Concluding Observations o f  the Committee on the 
Rights o f  the Child: Finland) and has encouraged greater implementation o f  this principle. See U N  Doc 
CRC/C/15/Add.38 Concluding Observations o f  the Committee on the Rights o f  the Child: Belgium, at § 
16.
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wishes of the child concerned in such cases and it affords the State a wide margin of 

appreciation in the weight which it attaches to the express wishes of the child.9

The approach o f the Convention authorities reflects the best interests principle rather 

than any notion of the child’s right to be consulted and it has avoided any substantive 

discussion of the child’s competence, which some argue is central to the 

determination of children’s rights.10 This is illustrated, for instance, by its acceptance 

of a decision refusing a mother access to her 12 and 14 year old children on the 

grounds that to award access contrary to their express wishes would result in serious 

mental conflict which would be detrimental to their normal development.11 It is in 

line with this approach that the Commission has expressly noted that the interests of 

the child are dominant in the assessment of whether the refusal to allow contact 

between a non-custodial parent and his/her child is consistent with Article 8. 

Moreover, it has found the conclusion of a domestic court, that the repeated refusal of 

a child to have contact with a parent meant that to enforce such contact was not in her 

best interests, to be persuasive in this regard.12 However, it is positive that the 

Commission has recognised as important that the domestic authorities do not base a 

refusal of access solely on the negative attitude of a child, but refer also to the child’s
• • •  13age and maturity in deciding what significance to attach to the child’s opinion. 

This appears to reflect the principle of evolving capacity, which ensures that the 

significance attached to the child’s opinion increases with the child’s enhanced 

maturity and age.14 However, the Commission has failed to set out guidelines as to

9 Eur Court HR Hokkanen v Finland, judgment o f  23 September 1994, Series A no 299-A, § 61.
10 It is argued that this is the central issue in the debate. See Verhellen, ‘Children’s Rights in Europe’ 1 
International Journal o f  Children’s Rights (1993) 357-376, at p 358.
11 N o 1329/62 X  v Denmark, Dec 7.5.62, Collection 9, p 28. See also no 5 14 /59X v  Austria, Dec 5 Jan 
1960 3 Yearbook, p 198 and N o 2707/66 Kurtz & Seltmann v Germany, Dec 4.4.67, 10 Yearbook, p 
320. In both cases the Commission found that the refusal o f  custody/contact was justified in the 
interests o f  the child, illustrated by the child’s strongly expressed wish.
12 N o 9018 /80X v  the Netherlands, Dec.7.83, 6 EHRR 133.
13 Ibid.
14 See Articles 5 and 12 o f  the Convention on the Rights o f  the Child. This principle means that States 
do not have an unfettered discretion as to when to consider and when to ignore the child’s views. See 
Van Bueren, The International Law on the Rights o f  the Child ( ‘'The International L a w ’) (Dordrecht, 
Martinus Nijhoff, 1995), atpp 136-137.
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the importance to be attached to these factors and clearly leaves the determination of 

capacity to domestic authorities.15

Nevertheless, the Commission appears to recognise the right of the child with 

significant age and maturity to express an opinion regarding parental access and have 

that opinion given due weight.16 It is as yet unclear whether the refusal to take the 

view o f a child into consideration, where the child has reached a suitable age and 

maturity, would violate the child’s right to family life (or indeed the child’s freedom 

of expression) or whether in such a case the infringement would arise more from the 

enforcement of access against the wishes of the child. However, in Nielsen, the 

Commission found the failure to consider the strongly expressed wishes o f a mature 

12 year old boy with regard to his detention in a psychiatric ward o f a hospital 

contributed to the arbitrary nature of his detention, which was found to be 

inconsistent with Article 5.17

Reference may be made here to the procedural rights implicit in Article 8 whereby

parents must be involved in the decision-making process regarding their children’s
_ 18care to a sufficient degree to ensure the requisite protection of their interests. 

However, there is little evidence that the Commission will extend this requirement to 

the participation of children in either private family law or public care proceedings. 

Resistance against imposing an obligation on States to consult with children may be 

derived from concern about pressurising children to express a view in circumstances 

which may cause distress, such as in custody disputes or where sexual abuse or 

neglect is alleged.19 However, it is possible to guarantee children a right to express 

their views and have those views considered by placing an obligation on States to

15 See N o 24482/94 Bogdanski v Sweden, Dec 29.11.95, unpublished, where the domestic courts found 
the opinion o f  a ten year old boy to be decisive in refusing access to his father. See also N o 21827/93  
Eriksson & Alanko v Sweden, Dec 30.11.94, unpublished.
16 It does not comment on who should properly determine the child’s maturity and ability to understand. 
See further Freeman, ‘Beyond Conventions - Towards Empowerment’ in Fortuyn, & De Langen, (Eds) 
Towards the Realisation o f  Human Rights o f  Children: Second International Conference on Children’s 
Ombudswork (Amsterdam: DC1 Netherlands, 1992) 19-39, at p 25.
17 See N o 10924/88 Nielsen  v Denmark, Comm Report, 12.3.87, § 125-126. This was subsequently 
overruled by the Court. See further Chapter 8 below.
18 Eur Court HR W v UK, judgment o f  8 July 1987, Series A no 121, § 64. See generally Chapter 13 
Alternative Care.
19 See further Cantwell & Scott, ‘Children’s Wishes, Children’s Burdens’ 17(3) Journal o f  Social 
Welfare and Family Law (1995) 337-354.
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listen, rather than to seek their views and make them decisive in certain cases. This 

approach appears to be consistent with Article 12 which does not oblige States 

Parties to pressurise children into becoming delegated decision-makers, but rather is 

an attempt to persuade states to adopt and adapt all decision making processes to 

ensure that they are accessible to the child, who wishes to, and is capable of, 

participation in them.

Although the Commission has not expressly encouraged consultation with children 

as a component of the procedural aspect of respect for family life, it has had little 

opportunity to do so. According to the case law, the Commission does not object to 

the child being consulted and has consistently considered the significance attached to 

the child’s views in domestic proceedings with a degree of acquiescence. It remains 

to be seen what nature of a challenge to this position would be successful.

Child R ep resen tation
The Convention on the Rights of the Child clearly promotes the idea of providing the

• 71child with representation to facilitate expression of the child’s views. Importantly, 

this extends to legal and other relevant representation in judicial and administrative 

proceedings under Article 12 § 2. Under Article 6 of the European Convention on 

Human Rights a person is entitled to have effective access to a court for the
9 ^

determination of civil rights and obligations or a criminal charge, a right which may

20 Van Bueren, ‘The International L a w ’, op cit, at p 137.
21 The Committee on the Rights o f  the Child has recommended the introduction o f  an office with a 
strong coordinating role with respect to monitoring the Convention’s implementation, protecting the 
rights o f  the child and providing a mechanism through which the child’s voice can be heard. See for 
example UN Doc CRC/C/15/Add.41 Concluding Observations o f  the Committee on the Rights o f  the 
Child: Italy, at § 13; UN Doc CRC/C/15/Add.45 Concluding Observations o f  the Committee on the 
Rights o f  the Child: Portugal, at § 19. On the subject o f  an Ombudsman for Children see Flekkoy, 
‘Working for the Rights o f  Children in Norway’ 2 Juridicial Review  (1992) 127-140; Melton ‘Young 
Children’s Political Rights’ 93 Childright (1993) 17-19; Koren, ‘A Children’s Ombudsman in Sweden’ 
2 International Journal o f  Children's Rights (1995) 101-118; Rosenbaum and Newell, A Link between 
Children and Government: The Case for a Children’s Ombudsperson’ 78 Childright (1991) 7-10; 
Cousins, Seen and Heard: Promoting and Protecting Children’s Rights in Ireland  (Dublin: Children’s 
Rights Alliance, 1996) and Fortyn and De Langen (eds) op cit.
22 See above.
23 See Van Dijk & Van Hoof, Theory and Practice o f  the European Convention on Human Rights, 2nd 
Edition (Deventer: Kluwer, 1990) pp 314-318, 322 and Harris, O ’Boyle & Warbrick, Law o f  the 
European Convention on Human Rights, (London, Butterworths, 1995) pp 196-202.
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require the State to appoint a legal advisor if the circumstances warrant it.24 Such 

circumstances include the granting of legal aid where a person cannot plead his case 

effectively himself or where the law makes representation compulsory. The 

relevance of these circumstances to the position of a minor are obvious, but it is 

important to remember that the right of access to a court is not absolute and that its 

very nature calls for regulation by the State. Moreover, restrictions placed on a 

minor’s exercise o f the right are consistent with Article 6 only insofar as they pursue 

a legitimate aim and the means employed to reach the aim are proportionate. States 

enjoy a margin o f appreciation in laying down such limitations, and the guiding 

principle here is that the limitations applied must not be such that the very essence of 

the right is impaired.28 It is also the case other rights in the Convention may be 

violated by denying the child effective access to a Court. Thus in X  & Y v the 

Netherlands, where a gap in the law precluded criminal proceedings being taken 

against the perpetrator of sexual assault against a 16 year old girl with mental 

disabilities because she was considered incapable of lodging the complaint 

personally, this constituted a lack of respect for her private life, giving rise to a 

violation of Article 8 .29

For the position o f the Strasbourg authorities to be consistent with the Convention on 

the Rights of the Child, it would appear that any restriction on the right of a minor to 

institute proceedings would have to be justified by reference to the child’s rights or 

best interests. It is uncertain whether the pursuit of any other aim could be 

considered legitimate in this regard. In any case, an approach which guarantees the 

child legal and other relevant advice and representation to allow and facilitate the 

child to express his/her views in administrative and judicial proceedings is likely to 

be more consistent with Article 12 of the Convention on the Rights of the Child. 

Neither the Commission nor the Court have set out what the requirements are under

24 See Eur Court HR C older v UK, judgment o f  21 February 1975, Series A no 18 and Eur Court HR 
Airey v Ireland, judgment o f  9 October 1979, Series A no 32.
25 Airey v  Ireland, judgment, ibid.
26 C older  v UK, judgment, op cit, § 38.
27 No 12040/86 M v  UK, Dec 4.5.87, DR 52, p 269.
28 Eur Court HR Ashingdane v UK, judgment o f  28 May 1985, Series A no 93, § 57. See also No 
15780/89 Egger v Austria, Dec 11.10.93, unpublished.
29 Eur Court HR X  & Y v the Netherlands, judgment o f  26 March 1985, Series A, no 91. See further 
Chapter 6 The Right o f  the Child to Protection from Abuse and Neglect.
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Article 6 in relation to providing the child with representation in civil cases, although 

it is likely that, where a minor is of sufficient age and understanding an inability to 

take part in proceedings in which the minor is a participant, may raise an issue under 

this provision.30

Similarly, it is not clear whether the appointment of a legal representative or a 

Guardian ad Litem in proceedings before the national authorities would be necessary 

to secure the child’s right to a fair trial under Article 6 where the child is vulnerable
•j i  #

or of a young age. Were the Strasbourg organs to reach such a conclusion, they 

would be unlikely to set out the required quality o f such representation and how it 

should be organised, even though such matters become extremely important for 

children too young to express their views adequately.

In terms of Strasbourg proceedings, the child’s right to petition the Commission is 

limited neither by the Convention nor the Commission’s Rules of Procedure. Thus in 

theory children can lodge applications without the authority of their legal guardians 

or representatives, an issue which attracts significance where a dispute between the 

child and his/her parents is at the centre of the application. Moreover, the 

Commission has dismissed that a parent must represent the child before it34 and has 

noted that the position o f children requires careful consideration and the avoidance of 

a restrictive or technical approach with regard to the right of individual petition.35

30 See N o 15006/89 A bbott v UK, Dec 10.12.90, unpublished, where the minor, who was a ward o f  
Court, complained o f  his inability to participate and/or enjoy representation in proceedings taken with a 
view to placing him in secure accommodation. The case was settled with an amendment to the law 
taking place.
31 See generally Emery, ‘Representation for Children’ 21 International Legal Practitioner (1996) 29- 
31; Cashmore & Bussey ‘Perceptions o f  Children and Lawyers in Care and Protection Proceedings’ 8 
International Journal o f  Law and the Family (1994) 319-336 and Thorpe ‘Independent Representation 
for Minors’ Family Low (1994) 20-22.
32 Ibid and Roche, ‘Children’s Rights: In the Name o f  the Child’ 17(3) Journal o f  Social Welfare and  
Family Law  (1995) 281-300, at p 285. See also Guggenheim, ‘The Right to be Represented but not 
Heard: Reflections on Legal Representation for Children’ 59 New York University Law Review  (1984) 
76.
33 See for example N o 6753/74 X & Y v the Netherlands, Dec 19.12.74, D R 2, p 118.
34 Although in most cases children are represented by their parents before the Commission, in some 
cases the children enjoy their own legal representation. See for example No 15416/89 D  & E v the 
Netherlands, Dec 1.93, 16 EHRR CD 34 and Eur Court HR Nielsen v Denmark, judgment o f  28 
November 1988, Series A, no 144 and Comm Report, 12.3.87, unpublished, where the applicant was 
granted legal aid under the Convention’s legal aid scheme.
35 No 23715/94 SD, DP & A T  v UK, Dec 20.5.96, unpublished. In this case, the Government argued 
that Article 25 could not permit an application to be brought by a solicitor who had represented the
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Nevertheless, the Commission has consistently held that the right of a parent to apply 

on the child’s behalf is only enjoyed by a custodial parent, unless it can be shown that 

s/he is authorised to represent the child with respect to the application, or that the 

child expressed a wish in relation to that parent introducing a claim on his/her 

behalf.36 Thus, the parent’s right to make an application to the Commission on 

behalf of his/her child is directly related to the nature of the parent-child relationship 

in domestic law, and in practice, where a parent enjoys neither custody nor contact,
37the Commission will not examine the complaint submitted on the child’s behalf. 

The Commission’s aim here is to prevent parents who dispute custody or access 

arrangements from using the child as a pawn in the Strasbourg proceedings, thereby 

protecting the child from exposure to parental conflict.38 Although this aim is 

laudable, it is uncertain whether the approach protects the child’s interests in all 

cases, in particular where the child is too young to express an opinion on the 

Strasbourg proceedings and there is no one else to bring a legitimate case on the 

child’s behalf. Accordingly, it is arguable that the Commission’s blanket refusal to 

examine complaints made on the child’s behalf by a non-custodial parent serves to 

preclude the consideration of many cases from the child’s perspective. For example, 

in Keegan an unmarried father complained on his child’s behalf as well as on his own 

that his lack of involvement in her adoption proceedings meant that they went 

unchallenged thereby violating the right to respect for family life.39 Given the 

father’s lack o f legal rights in relation to his child under Irish law, had he not 

withdrawn this complaint, he would not have been entitled to pursue this complaint 

before the Court.40 Yet, notwithstanding that the application concerned the father’s 

rights in the adoption process, there was no one who would legitimately bring a claim 

relating to family life on the child’s behalf, as neither the adoptive parents nor the

children in the child care proceedings after the final care order had been made. Their representative 
replied that the mother was apparently disinterested and the local authority was the subject o f  criticism  
by the applicants, which rendered them unsuitable as representatives.
36 See for example, No 8045/77 X  v Sweden, Dec 4.5.79, DR 16, p 105; No 12246/86 Irlen v Germany, 
Dec 13.7.87, DR 53, p 225 and No 22920/93 MB v UK, Dec 6.4.94, DR 77, p 108.
37 See Buquicchio-De Boer, ‘Children and the European Convention on Human Rights: A Survey o f  
the Case-Law o f  the European Commission and Court o f  Human Rights’ in Matscher & Petzold (Eds) 
Protecting Human Rights: The European Dimension (Koln: Carl Heymanns, 1988) pp 73-89, at p 74.
38 Interviews with Mrs Gro Thune, Member o f  the European Commission o f  Human Rights, Strasbourg, 
3.7.96 and Mrs Maud Buquicchio-de Boer, Secretary to the Commission, Strasbourg, 21.6.96.
39 Eur Court HR Keegan  v /re/anc/, judgment o f  26 May 1994, Series A, no 290.
40 He dropped this part o f  the complaint no longer believing it to be in her best interests given that by 
that time she had spent four years with her adoptive parents. Ibid, § 33-34.
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child’s birth mother were likely to make that challenge. It is arguable in such cases 

that a Guardian ad Litem should be appointed to represent the child in the Strasbourg 

proceedings to ensure adequate consideration is given to the child’s rights. This 

would enable all children, and not only those whose interests are consistent with their 

custodial parents, to have their claims examined at Strasbourg level. It would also 

enhance the position of children in Strasbourg proceedings generally allowing the 

authorities to pay closer attention to the independent claims of the children involved, 

thereby furthering the objectives of Article 12 of the Convention on the Rights of the 

Child.41

Freedom  o f Expression
The child’s right to be heard is a more specific, child-friendly form of the traditional 

notion of freedom of expression which is set out in most human rights treaties.42 

However, the adult standard of freedom of expression, set out in Article 10 of the 

European Convention,43 which requires non-interference by the State, is inadequate 

for children who need assistance or facilitation in order to exercise this right.44 This 

idea is reflected in Article 12 of the Convention on the Rights of the Child45 as well 

as Article 13 which provides for the child's right to freedom of expression, including 

the freedom to seek, receive and impart information and ideas o f all kinds, orally, in 

writing or in print, in the form of art or through any other media of the child’s

41 The procedure o f making such an appointment could be similar to the existing one regarding legal aid 
before the Strasbourg bodies and so it would only be necessary where the Commission is satisfied that it 
is essential for the proper discharge o f the Commission’s duties and it would become available where 
the Commission invites written observations. See Harris, O ’Boyle & Warbrick, op cit, pp 590-591. 
Appointing a guardian for children before the Commission would require a further addendum to the 
Rules o f Procedure. See Rules o f  Procedure o f  the European Commission o f  Human Rights, 28.6.93, 
pp 19-20.
42 However, the freedom o f expression is not absolute and most provisions impose similar restrictions 
on the exercise o f the right. Article 10 of the ECHR and Article 13 of the CRC set out the terms 
according to which the freedom o f expression may be restricted (by lawful and necessary means) 
including the grounds of respect for the rights and reputations of others, the protection of national 
security, public order or public health or morals. Article 10 also provides for the right to be restricted 
in order to prevent the disclosure o f information received in confidence or for maintaining the authority 
and impartiality o f the judiciary.
43 On Article 10 see Lester, ‘Freedom of Expression’ in MacDonald et al European System fo r  the 
Protection o f  Human Rights (Dordrecht: Martinus Nijhoff, 1993) pp 465-491; Harris, O ’Boyle & 
Warbrick, op cit, at pp 372-416 and Van Dijk & Van Hoof, op cit, at pp 407-428.
44 See Van Bueren, 'The International Law' op cit, at p 132.
45 Van Bueren, ‘The Struggle for Empowerment: the Emerging Civil and Political Rights o f Children’ 
(‘The Struggle for Empowerment’) in Selected Essays On International Children’s Rights Vol 1 
(Geneva: DCI, 1993) pp 45-68, at p 50. See also above.



Civil Liberties and the Right o f the Child to Participate 89

choice.46 Although Article 10 of the European Convention also protects all kinds, 

forms and media of expression, it does not offer equal protection to each of these,47 

nor does it impose a positive obligation on the State to provide the means and media 

to enable a child to exercise the freedom. Although it is theoretically possible to 

argue that under Article 10 the child should be granted the right to have a say in 

decisions which affect him/her, the scope of the Court’s jurisprudence on Article 10 

does not support the application of this provision in this way.48 There are clearly two 

aspects to the freedom of expression and information among children - the child’s 

exercise of the right and the restriction of the exercise of the right by others in order 

to protect the rights and interests of the child.

The Right of the Child to Freedom of Expression and Information

Although the European Convention recognises the right to freedom of expression it 

does not include a right to be offered the opportunity to express one’s opinion in a 

language of one’s choice, as this would imply a right to be taught in a language of 

one’s choice, a right which is not found in the Convention 49 Moreover, although it 

includes the right to receive and impart information and ideas,50 Article 10 does not 

expressly recognise the right to seek information,51 something which limits its 

relevance for children who are more likely to be victims of restrictions of the latter,

46 See Van Bueren, ‘The International Law ’, op cit, at pp 131-150.
47 See Harris, O ’Boyle & Warbrick, op cit, at p 379.
48 See Harris, O ’Boyle & Warbrick, op cit, at pp 372-416. On using Article 10 in this way see 
Boucaud, The Council o f  Europe and Child Welfare: The Need fo r  a European Convention on 
Children's Rights, Human Rights Files No 10, (Strasbourg: Council of Europe, 1989) and Buquicchio- 
De Boer, op cit, at p 89. See above on the child’s right to be consulted.
49 No 1474/62 23 Inhabitants o f  Alsemberg & Beersel v Belgium, 6 Yearbook (1963), p 332 in Van 
Dijk & Van Hoof, op cit, at p 408. The Court has failed to find that this right is implicit in Article 2 of 
Protocol No 1 which provides for the right to education. See below Chapter 8 The Right o f the Child to 
Education, c f Article 29 o f the Convention on the Rights of the Child which provides that the education 
of the child shall be directed to the development of respect for the child’s language and also Article 30 
which provides that the child of a minority shall not be denied the right to use his or her own language. 
See also Verdoot, ‘The Right to Use a Language o f One’s Own Choice’ in Proceedings o f  the 8th 
International Colloquy on the European Convention on Human Rights (Strasbourg: Council o f 
Europe, 1996) at pp 57-64.
50 See generally ‘The Right to Information’ in Loucaides Essays on the Developing Law o f  Human 
Rights, (Dordrecht: Martinus Nijhoff, 1995) at pp 3-31.
51 The word ‘to seek’ is included in Article 19 o f the Universal Declaration o f Human Rights and 
Article 19 of the International Covenant on Civil and Political Rights, op cit, which also provides that 
the exercise o f this right carries with it special duties and responsibilities. This arguably suggests that 
the drafters were concerned more with an authority which refrains from interfering than one which 
actively imparts information. See the argument o f Alkema, in Van Dijk & Van Hoof, op cit, at p 418.
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than the former kind.52 Nor has the Court found that the right o f access to 

information is implicitly protected by Article 10, and so the European Convention 

and the Convention on the Rights o f the Child appear to share little common ground 

in this area as the latter treaty expressly requires that the child has access to 

information from a diversity o f sources, especially that aimed at the promotion o f the 

child’s social, spiritual and moral well-being and physical and mental health. 

However, the recognition o f the important function performed by the mass media54 is 

reflected in the jurisprudence o f the European Court o f Human Rights in which great 

weight is attached to the role o f press and television in assuring the effective 

enjoyment o f  the right to receive ideas and information on issues o f  general 

concern.55

Although it has not interpreted Article 10 favourably in this area,56 it is still open to 

the Court to find that there is a public right o f access to official information about 

matters o f legitimate public interest.57 Moreover, it is important for children that in 

Gaskin, the Court found that an issue may arise in the context o f respect for private 

life under Article 8, where the information being sought is necessary to facilitate 

knowledge and understanding o f  a person’s childhood and early development. Yet, 

the Court has failed to express an opinion on whether general rights o f access to

52 See Haimes “ Secrecy’: What can Artificial Reproduction Learn from Adoption’ 2 International 
Journal o f  Law and the Family (1988) 46-61 and Van Bueren, ‘Children’s Access to Adoption Records 
- State Discretion or an Enforceable International Right?’ {'Adoption Records’) 58 (I)  MLR (1995) 37- 
53. See generally Chapter 3 The Right o f the Child to Identity.
53 Eur Court HR Leander v Svm/en, judgment of 26 March 1987, Series A no 116, § 74.
54 See Article 17 o f the Convention on the Rights o f the Child.
55 Harris, O ’Boyle & Warbrick, op cit, at p 406-407. See also Resolution (67) 13 on the Press and the 
Protection o f Youth adopted by the Committee o f Ministers on 29.6.67; Resolution (69) 6 on Cinema 
and the Protection of Youth adopted by the Committee o f Ministers on 7.3.69; Recommendation (90) 
10 on cinema for children and adolescents adopted by the Committee o f Ministers on 19.4.90 and 
Resolution R (86) 14 on the drawing up of strategies to combat smoking, alcohol and drug dependence 
in co-operation with opinion-makers and the media adopted by the Committee o f Ministers on 16.10.86. 
See also generally Jacq & Teitgen, ‘The Press’ in Delmas-Marty (Ed) The European Convention fo r  the 
Protection o f  Human Rights: International Protection versus National Restrictions pp 59-81 
(Dordrecht: Kluwer, 1992).
56 The Commission has found that the freedom to receive information guaranteed by Article 10 is 
primarily a freedom o f access to general sources of information which may not be restricted by positive
action of the authorities’. See No 10392/83 Z  v Austria, Dec 13.4.88, DR 56, p 13. For the
interpretation o f Article 10 in other areas see Jacq & Teitgen, op cit.
57 Lester, op cit, at p 482.
58 Eur Court HR Gaskin v UK, judgment o f 7 July 1989, Series A no 160. See also Chapter 3 The Right 
o f the Child to Identity.
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personal data and information may be derived by Article 8.59 Furthermore, tbs 

significance of tbe applicant’s age (be bad reached tbe age o f majority) and the fact 

that it was tbe inadequate procedure by which access to the information was 

determined, rather than the confidential nature of the child care system itself which 

gave rise to the violation of Article 8, appear to limit tbe application of tbe Gaskin 

judgment to tbe situation of minors seeking access to information regarding their 

identity, in cases of adoption or artificial reproduction.60 Tbe Article 10 standard is 

also less useful than Article 17 (Convention on the Rights o f tbe Child) in that it does 

not encourage the freedom or exchange of information or ideas among children; ncr 

does it facilitate the child’s freedom of expression through appropriate means.61

Protection of the Child from the Freedom of Expression of Others

It is clear from Article 13 as well as Article 17 of the Convention on tbe Rights of the 

Child that there are categories of information, access to which may be deemed to be 

contrary to the best interests of tbe child.62 This idea of censorship is reflected in 

Article 10 § 2 o f the European Convention also, which provides for restrictions on 

the exercise of the freedom of expression inter alia for the protection of health or 

morals or protection of tbe rights of others.63 It is indicative o f tbe important position 

enjoyed by this freedom in a democratic society that any restrictions on its exercise 

are to be narrowly interpreted and must correspond to a pressing social need. 

Moreover, there are duties and responsibilities implicit in the exercise of the freedom 

of expression and these may be taken into consideration when balancing an

59 See Gaskin v UK, judgment, ibid, § 37. Nor did the Court in Gaskin comment on the fact that the 
contributors who refused to disclose information did not have his best interests as their reason for not 
doing so.
60 See Van Bueren, "The International L a w ’, op cit, at pp 132-133 and Chapter 3 below. See also 
Harris, O’Boyle & Warbrick, op cit, at p 380.
61 See Emery, op cit, for the importance o f  this in court proceedings.
62 See generally Television and Children, Council o f  Europe Childhood Policies Document CDPS CP 
(95) 1 and Mass Media: Texts adopted by the Parliamentary Assembly and the Committee o f  Ministers 
o f  the Council o f  Europe, Childhood Policies Document CDPS CP (96) 8. Article 17(e) o f  the 
Convention on the Rights o f  the Child provides that States Parties shall encourage the development of 
appropriate guidelines for the protection o f  the child from information and material injurious to his or 
her well-being, bearing in mind the provisions o f  articles 13 and 18. This provision was derived from 
the text o f  the NGO Group. See UN Doc E/CN.4/1984/71, pp 11-16, in Detrick, op cit, pp 282-286. 
The exploitative use o f  children in pornographic materials is prohibited under Article 34.
63 See also Van Bueren, The International Law, op cit, at pp 134-135, and Koering-Joulin, ‘Public 
Morals’ in Delmas-Marty, op cit, at pp 83-98.
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interference with the freedom with the legitimate aim pursued under Article 10 § 2.64 

All these factors are relevant to minors.

Notwithstanding that the Court has found freedom of expression to apply to ideas and 

information which offend, shock or disturb the population as well as those which 

may be favourably received or regarded as inoffensive,6'’ the Strasbourg authorities 

have taken an active role in protecting young people from offensive material which, 

due to their impressionable age, may have a more detrimental effect on them than it 

would on adults. For example, although a magazine was not in itself ‘manifestly 

liable to corrupt the young’, the Commission found its censorship to be justified 

under Article 10 because its descriptions of film stars’ lives as extravagant, loose and 

profligate presented a grave danger to adolescents who were much more prone than 

adults to seek models to imitate and emulate.66

This approach was confirmed by the Court in Handyside, which concerned the 

seizure, forfeiture and destruction of an allegedly obscene publication. The Little Red 

Schoolbook, which was intended as a ‘reference book’ for children.67 In its report, 

the Commission acknowledged the necessity of placing restrictions on obscene 

publications for the protection of morals, particularly those of young people and 

children and noted that all States party to the Convention had legislated to restrict
A O

this freedom with regard to indecent, obscene or pornographic literature. Although 

it admitted that there could be no uniform concept of morals applied equally 

throughout the Council of Europe, it found the opinion of the domestic court to be 

decisive with regard to the tendency of the publication to deprave and corrupt the

64 See for example Handyside v UK, Comm Report, 30.9.75, unpublished, and Eur Court HR Jersild  v 
Denmark, judgment o f  23 September 1994, Series A no 298, which concerned the position o f  a 
publisher and a television journalist respectively. However, although some critics point to the fact that 
this position may be a reason for limiting rather than extending the power o f  the State to interfere with 
the right o f  freedom o f expression (Harris, O ’Boyle & Warbrick, op cit, at pp 388-389), the 
Commission appears to have applied the opposite reasoning in Handyside v UK, Comm Rep, op cit and 
in N o 16844/90 Nederlandse Omroeprogramma Stichting (Netherlands Broadcasting Programme 
Foundation) v the Netherlands, Dec 13.10.93, unpublished.
65 Eur Court HR Handyside v UK, Judgment o f  7 December 1976, Series A no 24, § 49.
66 No 1167/61X  & German Association o f Z v  Germany, Dec 16.12.63, 6 Yearbook, p 204.
67 N o 5493/72 Handyside v UK, Dec 4.4.72, Collection 45, p 23 and Comm Report, op cit.
68 N o 5493/72 Handyside v UK, Comm Report, op cit, § 151. See also Boucaud, op cit, at pp 34-36.
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audience of young children at which it was aimed.69 It went on to conclude by a 

narrow margin that the authorities had acted in good faith within the discretion 

afforded to them by taking measures necessary to protect morals.70 The members of 

the Court enjoyed greater consensus in finding that the restriction on the applicant 

publisher’s freedom of expression was justified with regard to the social need to 

protect the morals and rights of young people.71 It too relied on the opinion of the 

English court that the book would have ‘pernicious effects’ on the morals of many of 

the children and adolescents who would read it.72 In particular however, it found the 

intended readership of the Schoolbook to be significant, being aimed at 12 to 18 year 

olds, and considered that it was easily within the comprehension of even the youngest 

of those readers. Thus, by attaching special significance to the capacity of the person 

to be protected, the Court appears to accept intervention by the State more readily 

when its aim is to protect a specific category of the population such as young 

people.73

The paternalistic role of the Strasbourg authorities here is unlikely to have changed 

much in the two decades which have passed since its consideration, notwithstanding 

the increased awareness of the opposing right of the child to information enumerated 

in the Convention on the Rights of the Child. In Handyside, the Court failed to draw 

an analogy between the material disseminated and the distribution of general 

pornography because the latter was not aimed at children to the same extent.74 Nor 

was the Court influenced by the fact that no prosecution had occurred in any o f the

69 N o 5493/72 H andyside v UK, Comm Report, op cit, § 155. Here the Commission cited the domestic 
court in relation to the book’s ‘attacks on traditional child/parent and child/teacher relationships’ which 
‘undermine many o f  those influences which might otherwise provide restraint’ and its failure to mention 
that smoking pot and sexual intercourse for girls under the age o f  14 are both illegal.
70 N o 5493/72 H andyside v UK, Comm Report op cit, § 155. It reached its conclusion by eight votes to 
five.
71 The Court found by 13 votes to 1 that there was no violation o f  Article 10. See H andyside v UK, 
judgment, op cit.
72 Handyside v  [ /£ , judgment, ibid, at § 52.
73 This factor was also dominant in Eur Court HR Muller v Switzerland, judgment o f  24 May 1988, 
Series A no 133, § 36, where the Court in finding reasonable the view o f the domestic courts that 
paintings with their emphasis on sexuality in some o f  its crudest forms were liable grossly to offend the 
sense o f sexual propriety o f  persons o f  ordinary sensitivity noted that there was no age-limit imposed on 
those seeking admission to the art exhibition in question. See also Koering-Joulin, op cit, at pp 87-88.
74 Handyside v UK, judgment, op cit, § 56.
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7 S  • * •other Convention States where the publication was also available. Notwithstanding 

the contribution of children to the Little Red Schoolbook the Court conceptualised 

the issue as one of protection of the child’s welfare rather than a rights issue. It is for 

this reason that the Court is unlikely to extend its margin of appreciation sufficiently 

to suggest that a different conclusion would be reached in a similar case today, 

despite the need to balance the children’s protection from information harmful to 

their well-being with the child’s right of access to appropriate information 

considering also the importance of parental responsibilities in this area recognised by 

the Convention on the Rights of the Child.

Although it has been submitted that the complaint of a minor regarding access to the 

Little Red Schoolbook may have met with greater success,75 the position of the 

Commission is unclear, if not ambiguous, in this regard. In particular, it has 

dismissed the complaints of two minors (aged 13 and 17) and their mother who 

claimed that the banning of the handbook violated their right to receive information 

under Article 10. Their application failed on the grounds that the second edition of 

the Schoolbook, which was not substantially different from the first, was freely 

available.77 Thus, it was found to be irrelevant in Handyside that the second edition 

of the Schoolbook had not been subjected to the same measure of censorship as the 

first, despite being similar to it. Its availability precluded a finding of a violation of 

Article 10 when the situation was examined from the child’s perspective.

The Strasbourg approach to the protection o f children from the negative effects of

commercial speech is similar to that outlined above, and in this area too, the issue of

the target audience and the responsibility enjoyed by the broadcaster is central to the

consideration o f the case. Importantly, the Commission has recognised that within

the context of restricting the freedom of commercial expression children have a

right . . .  to  be protected against indirect advertisem ent in te lev is io n  program m es 
prim arily aim ed at a you n g  au dience.78

75 Handyside v UK, judgment, op cit, § 54. Moreover, the Court found that the absence o f  prosecution 
against the revised edition suggested that the competent authorities wished to limit themselves to what 
was strictly necessary in accordance with Article 10, at § 55.
76 Van Bueren, The International Law, op cit, at p 135.
77N o 5528 /72X, Y & Z v  UK, Dec 4.3.76, DR 5, p 5.
78 It was also considered to be aimed at the right o f  companies to be protected against unfair
competition. 16844/90 Nederlandse Omroeprogramma Stichting (Netherlands Broadcasting
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Thus, where the makers of a special feature programme aimed at the 9 to 12 year age 

group in which the name of a holiday resort and a soft drink were mentioned several 

times on two separate occasions were found to violate domestic media legislation, the 

Commission failed to find that a violation of Article 10 had occurred.79 In relation to 

the proportionality of the measure in pursing the aim, the Commission considered 

that in view inter alia of the target audience of the programmes in question and the 

specific position o f the applicant in the Netherlands broadcasting system, although it 

did not intentionally seek to promote one product over another, the interference could 

not be said to be unreasonable in this case.

Freedom o f Religion
Freedom of thought, conscience and religion, contained in Article 9, is one of very 

few provisions in the European Convention which appears to extend greater 

protection to the child than the corresponding provision. Article 14, in the 

Convention on the Rights of the Child. The main reason for this is that the freedom 

of religion in Article 9, which by virtue of Article 1 extends to ‘everyone’, expressly 

includes the freedom to change religion,81 an element of choice which is absent from 

the Convention on the Rights of the Child.82 However, it is less clear whether, like 

the UN Convention, the European Convention encompasses the right and duty of 

parents to direct the child in the exercise o f his/her freedom of religion in a manner 

which is consistent with the child’s evolving capacity. Article 2 of Protocol No 1

Programme Foundation) v the Netherlands, op cit. See also Recommendation 952 (1982) on 
international means to protect freedom o f  expression by regulating commercial advertising, adopted by 
the Parliamentary Assembly by the Council o f  Europe on 2.10.82 and Recommendation (84) 3 on 
principles o f  television advertising adopted by the Committee o f  Ministers on 23.2.84.
79 No 16844/90 Nederlandse Omroeprogramma Stichting (Netherlands Broadcasting Programme 
Foundation) v the Netherlands, op cit..
80 See generally Van Bueren, The International Law, op cit, at pp 151-168.
81 On Article 14 see Shaw, ‘Freedom o f Thought, Conscience and Religion’ in MacDonald et al, op cit, 
at pp 445-463; Harris, O’Boyle & Warbrick, op cit, at pp 356-371; Van Dijk & Van Hoof, op cit, at pp 
397-407 and Fawcett, The Application o f  the European Convention on Human Rights, 2nd ed (Oxford: 
Clarendon Press, 1987) at pp 235-250.
82 Although there was broad support for the inclusion o f  the reference to the child’s right to choice in 
religion (see for example, the Canadian Proposal in UN Doc E/CN.4/1984/71), the objection o f  Islamic 
states led to the adoption o f  a compromise text which excluded the reference to choice. See UN Doc 
E/CN.4/1989/48 p 46-49 in Detrick, op cit, pp 246-248. See also Van Bueren, ‘The Struggle for 
Empowerment’, op cit, at pp 59-62.
83 Article 14 § 2. Application o f  the principle o f  evolving capacity is seen as a positive measure. See 
Van Bueren, The International Law, op cit, at p 159. For a more cynical view see Freeman, op cit, at p 
25.
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to the European Convention places an obligation on States to respect the religious 

convictions of parents in the education of their children, but this serves more to 

protect the child from religious indoctrination by the State, than to provide the child 

him/herself with guidance.84 Nevertheless, the Strasbourg authorities have also
o r

found this right to apply as part of the exercise of parental responsibility, and the 

right to determine a child’s religious education is considered to be an inherent part of 

the right of custody, which may be relinquished along with other parental duties in 

the event of marital breakdown.86 Thus, although a textual analysis suggests that the 

child’s exercise o f his/her freedom of religion under Article 9 is not subject to 

parental consent or guidance, there is evidence to suggest that parents are entitled to
87  • • •bring up children in their own religion. In any case, the Convention authorities

have yet to determine whether the concept of evolving capacity applies in the event

of conflict between a parent and child with respect to the child’s religion, and it is

important that the limits set out in Article 9 § 2 apply to the manifestation of
• 88religious beliefs and not to the freedom of choice.

The Right of the Child to Religious Freedom

In the context o f Article 9 at least, the European Convention appears to offer greater 

scope for guaranteeing the child’s freedom of religion than the Convention on the 

Rights of the Child. Yet, this has not borne true in practice where, notwithstanding 

that children have themselves invoked their freedom of religion under Article 9, 

greater success has been enjoyed by parents invoking Article 2 of Protocol No 1,
O Q

which requires respect for their philosophical, as well as religious, convictions.

84 Eur Court HR Kjeldsen, Busk Madsen & Pedersen  v Denmark, judgment o f  7 December 1976, Series 
A, no 23, § 53.
85 This parental right is exercisable while the child is in care. See Eur Court HR Olsson  v Sweden, 
judgment o f  24 March 1988, Series A, no 130, § 95. See also Eur Court HR Hoffmann v Austria, 
judgment o f  23 June 1993, Series A, no 255-C, which concerned domestic legislation providing for the 
parental right to determine the religious education o f  their children and N o 27496/95 MM v Bulgaria, 
Dec 10.9.96, unpublished.
86 N o 5608 /72X v  UK, Dec 14.12.72, 44 Collection, p 66
87 This is argued to be implicit in Hoffmann v UK, op cit, See Harris, O’Boyle & Warbrick, op cit, at p 
317.
88 Article 9 § 2 sets out that the limitations must be prescribed by law and necessary in a democratic 
society in the interests o f  public safety, the protection o f  public order, health or morals or for the 
protection o f  the rights and freedoms o f  others. Article 14 § 3 o f  the Convention on the Rights o f  the 
Child makes similar provision.
89 For an analysis o f  Article 2 o f  Protocol No 1 generally and with regard to exemption from religious 
instruction under that provision see Chapter 7 The Right o f  the Child to Education.
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Although it is arguable that in many cases more specific and broader protection will 

be available under Article 2 of Protocol No 1, 90 its use in protecting the child’s 

freedom of religion is limited insofar as its objective is the prevention of the religious 

indoctrination of children through the school system, rather than the protection of the 

religious integrity of individual pupils.

Where the application of the two provisions stand to be directly compared, it is the 

failure of the Strasbourg institutions to recognise the importance of the children’s 

rights approach which is most disappointing. In two identical cases, the Commission 

and Court failed to find a violation of Article 9 where Jehovah’s Witness children 

were suspended from school following their refusal to participate in a school 

procession commemorating the beginning of the Greece-Italian war, which they 

believed to be contrary to their pacifist religion.91 Central to this outcome was that 

neither institution found the procession to be inconsistent with the girls’ religious 

beliefs. Yet, given the subjective nature of the question at issue, i.e. whether the 

parade in question had a military colour which was irreconcilable with the applicants’ 

religious beliefs (and one third of the Commission believed it did), and in the absence 

of domestic authority on the matter, it is arguable that the applicants should have 

enjoyed the benefit of the doubt leaving the Strasbourg authorities to examine 

whether the interference caused was justified under Article 9 § 2.92 The necessity 

and importance o f this balancing exercise takes on added significance in these cases 

where the child’s right to education, denied as a result of the penalty imposed, was at 

stake.93

Notwithstanding that one third of the Commission sitting in plenary session found 

both the children’s and the parents’ complaints to be well-founded, the Court went on

90 Moreover, it is noted that the Court prefers to examine complaints under other provisions, such as 
Article 8 or Article 2 o f  Protocol N o 1 where possible. See Harris, O ’Boyle & Warbrick, op cit, at p 
358.
91 N o 21787/93 Valsamis v Greece, Dec 29.11.94, unpublished, and Comm Report o f  6.7.95, 
unpublished and N o 24095/94 Efstratiou v Greece, Dec 16.10.95, unpublished and Comm Report o f  
11.4.96, unpublished and Eur Court HR Valsamis v Greece and Efstratiou v Greece, judgments o f  18 
December 1996, unpublished.
92 See also Harris, O ’Boyle & Warbrick, op cit, at p 358.
93 Indeed, one third o f  the Commission followed this reasoning and went on to find that the one day 
suspension imposed on the children was disproportionate to the aim o f  protecting public order under 
Article 9 § 2.
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reach the same conclusion as the majority, finding neither claim to be substantiated. 

But, leaving aside this conclusion, it is the approach of the Court which disappoints 

in these cases, most particularly because it fails to give any consideration to the 

child’s freedom of religion, independent to and separate from the parent’s right. The 

failure to distinguish the claim of the child applicants from that of their parents, or to 

subject it to an independent examination on its merits reflects the poor position 

occupied by children’s rights in the mind set of the institution’s members. This is 

evidenced by the fact that the conclusion, reached by the Court in the context of 

Article 2 o f Protocol No 1, was simply recalled and applied when the Article 9 

complaint was considered. 94 Although the Commission’s reasoning was not 

dissimilar, it nonetheless showed some indication of independent analysis of the 

child’s right. In particular, it considered (very briefly) that a balance had been 

achieved between the child’s freedom of religion and the demands of school 

discipline,9  ̂ although this conclusion must also be considered questionable, given 

that arrangements had been made for the girl to be excluded from religious 

instruction and other religious activities, without disrupting order within the school.96

Notwithstanding the unfortunate outcome of the case, it is positive at least that the 

Court expressed surprise that pupils could be required, on pain of suspension from
07school - even if only for a day - to parade outside the school on a national holiday.

It is not unlikely that by making this remark the Court intentionally left the door open 

to future challenge of the consistency of such a measure with the child’s right to
QO  # t

education under Protocol No 1. In any event, it is positive that both the

94 See Valsamis v Greece, judgment, op cit, § 37. The Commission at least considered that the demands 
o f school discipline justified a dismiss o f  the child’s right to respect for her religion. Valsamis v 
Greece, Comm Report, op cit, § 50.
95 c f  the opinion o f  the Committee on the Rights o f  the Child that a system o f  withdrawing the child 
from religious instruction which requires the child to expose the faith o f  the child concerned may 
violate the child’s right to privacy. UN Doc CRC/C/15/Add.23 Concluding Observations o f  the 
Committee on the Rights o f  the Child: Norway, at § 9.
96 With regard to whether there is proportionality between the restriction on the child’s religious 
freedom and the aim o f public order (imposing discipline) the Commission has been criticised for 
interpreting two widely the restrictions under Article 9 § 2 with respect to prisoners. See Shaw, op cit, 
pp 459-460 who regards some o f  the permitted restrictions as ‘excessive’.
97 Valsamis v Greece, judgment, ibid, § 31.
98 It is noted that the Court sometimes resists applicants’ attempts to raise under Article 9 issues which 
can be dealt with under other provisions such as Article 8 where the case concerns the custody o f  
children. See Harris, O ’Boyle & Warbrick, op cit, at p 359.
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Commission and the Court found the inability to have the child’s disciplinary 

sanction subjected to legislative review amounted to a violation of Article 13 99

Despite the ungenerous approach taken by the Strasbourg authorities towards the 

religious rights of minorities in the above Jehovah’s Witness cases, other case law 

reflects a more sympathetic view, although ironically this has also led to the failure of 

claims in this area. For instance, the claim of a Muslim university graduate that the 

requirement to remove her head scarf for a photograph for her identification card was 

incompatible with her religious beliefs was not upheld by the Commission.100 

Expressing a pluralistic view in contrast to later cases, the Commission found that by 

choosing to pursue her higher education in a secular university the applicant had 

submitted to the rules restricting the freedom of students to manifest their religion, 

which aimed to ensure harmonious co-existence between students of different beliefs. 

It noted that, particularly in countries where the great majority of the population 

belong to one particular religion, manifestation of the observances of that religion, 

without restriction as to place and manner, may constitute pressure on those who do 

not practice that religion.101 Thus, where secular universities have laid down dress 

regulations for students, they may ensure that certain fundamentalist religious 

movements do not disturb public order in higher education or impinge on the beliefs 

of others. Applying this rationale, the interference with the student’s freedom of 

religion under Article 9 was justified on the grounds of public order.

Article 9 cannot be invoked in order to justify a practice which is contrary to 

domestic law. In this regard, the Commission has found that marriage is not solely a 

manifestation o f religious belief, but falls also to be considered under Article 12 

which provides for legislation to govern the exercise of the right to marry.102 Even 

though it is consistent with Islamic law to marry a 12 year old girl without parental

99 Article 13 guarantees that everyone whose rights and freedoms under the Convention are violated 
shall have an effective remedy before a national authority. Valsamis v Greece, judgment, op cit, § 43- 
49.
100 See No 16278/90 Karaduman  v Turkey, Dec 3.5.93, DR 74, p 93 or No 18373/91 Bulut v Turkey, 
Dec 3.5.91, unpublished.
101 c f  the views o f  the Commission and Court in Valsamis v Greece, Comm Reports and judgments, op 
cit, that the member o f  the minority religion should take part in the procession with all the other 
students for the purposes o f  school discipline.
102 N o 11579/85 Khan v UK, Dec 7.7.86, unpublished.
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consent, the fact that sexual intercourse with a girl under the age o f 16 is unlawful 

under domestic law was decisive for the Commission to conclude that no violation of 

either Article 9 or Article 12 had occurred by the prosecution of the husband under 

domestic law. Thus, although the practice of marrying very young reflected the 

manifestation of a particular religious belief, the fact that domestic legislation 

consistent with the Convention provided protection for the rights and health of young 

people in such circumstances meant that, indirectly, a limit was placed on the 

freedom of religion to this end.

The Right o f the Child to Privacy
Under Article 16 of the Convention on the Rights of the Child a child has the right to 

protection from unlawful interference with his or her family, home or 

correspondence, and unlawful attacks on his or her honour and reputation, including
i rnthe right to the protection o f the law against such interference or attacks. 

However, given the absence in Article 16 of a ‘right to privacy’,104 it is clear that the 

express right to private life under Article 8 of the European Convention, which in 

addition places a positive obligation on the State to respect privacy, provides far 

greater scope for protection o f the child’s right assuming that children enjoy the same 

protection as adults in this regard.105 Under the European Convention, the concept of 

private life has clear implications for issues such as the child’s right of access to 

personal information pertaining to identity and childhood,106 the child’s right to
107 . . .  . .physical integrity, the protection of minors with regard to their autonomy in sexual 

matters108 and their right to contact with their parents while in care or otherwise.109

103 This provision is identical to Article 17 o f  the International Covenant on Civil and Political Rights. 
See UN Doc E/CN.4/1988/28, pp 9-10, and 14-15, in Detrick, op cit, at pp 259-261.
104 The reference in Article 16 to the child’s right to privacy was deleted as much to ensure consistency 
with the Covenant as to prevent any impairment o f  the relationship between a child and his or her 
parents. UN Doc E/CN.4/1988/28, pp 9-10 and 14-15, in Detrick, op cit, at pp 259-261
105 On the right to private life see Harris, O ’Boyle & Warbrick, op cit, pp 305-312 and generally at pp 
335-355; Van Dijk & Van Hoof, op cit, at pp 368-378 and Robertson, Privacy and Human Rights 
(Manchester: MUP, 1973).
106 See Gaskin v L'A", judgment, op cit, and also Chapter 3 The Right o f  the Child to Identity.
107 See X a n d  Y v Netherlands, judgment, op cit, and Eur Court HR Costello-Roberts v UK, judgment o f  
25 March 1993, Series A no 247-C. See below Chapter 5 The Right o f  the Child to Protection from 
Abuse and Neglect.
108 No 5935/72  v Germany, Dec 30.9.75, 6 Yearbook (1976), p 276. See also Eur Court HR Dudgeon  v 
[/Adjudgment o f  22 October 1981, Series A no 45. See Chapter 1 Non-discrimination.
109 This may be seen as an issue o f  private or family life. See below Chapters 11 Custody and Contact 
and Chapter 13 Alternative Care.
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The right to private life and correspondence also means that the opening of mail or 

censorship o f letters by staff in children’s homes would raise an issue under Article 

8.110 Indeed, the extensive case law of the Strasbourg authorities on the whole issue 

of privacy suggests that this is one area where guidance on the implementation of the 

UN Convention should be sought from the regional standards established by the 

Commission and the Court.111 However, the fact that only interferences with the 

child’s privacy caused by public authorities fall to be scrutinised by the Strasbourg 

institutions may place a limit on the influence of the European Convention in this 

area.112 Notwithstanding the positive obligation placed on states to protect private 

life,113 the scope of Article 8 is unlikely to extend to protect the child from 

infringements o f privacy by parents or other family members.

Conclusion
Notwithstanding that the Convention on the Rights of the Child has established 

firmly in international law the child’s right to participate and to be consulted in 

decisions which concern the child’s life, the Strasbourg case law is still dominated by 

the institutions’ paternalistic approach. Even in more recent cases, the Commission 

and Court have failed to adapt this approach to take account of the new children’s 

rights consciousness developing world-wide and in particular, the principles and 

provisions o f the Convention on the Rights of the Child. In the light o f these 

developments, however, a greater effort must be made by the Commission and Court 

to reflect with greater dynamism the importance of the child’s involvement in all 

proceedings which determine the child’s welfare and rights, acknowledged in the

110 See Rosenbaum, ‘Children’s Rights’ in Sieghart, Human Rights in the UK  (London: Pinter, 1988) pp 
7-17, at pp 12-13. Contrast this with the issue o f  prisoners rights to privacy in Harris, O ’Boyle &
Warbrick, op cit, at pp 341-342.
111 See Alston, ‘A Child’s Right to Privacy in the UN Context: The Influence o f  Regional Standards’ in 
Gomien (Ed) Broadening the Frontiers o f  Human Rights: Essays in Honour o f  Asbjorn Eide 
(Scandinavian University Press, 1993), at pp 125-161. The Committee has not been concerned to any 
great extent with the implementation o f  Article 16 and its only reference to it in consideration o f  
European State Reports was where it urged Poland to remove its reservation to Articles 12 to 16 which 
states that the exercise by the child o f  his or her civil rights and freedoms shall respect parental 
authority and be in accordance with Polish customs and traditions. See UN Doc CRC/C/15/Add.31 
Concluding Observations o f  the Committee on the Rights o f  the Child: Poland.
112 See Alkema, ‘The Third-Party Applicability or ‘Drittwirkung’ o f  the European Convention on 
Human Rights’ in Matscher & Petzold (Eds), op cit, pp 33-45.

X & YvN etherlands, judgment, op cit.
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Council of Europe’s Convention on the Exercise of Children’s Rights.114 This must 

extend also to the Strasbourg proceedings themselves. Moreover, the Convention 

authorities must aim to play a greater role in affording rights such as the freedom of 

expression and freedom of religion to children, rather than their parents, particularly 

where there exists a sound basis for examining the complaint from the child’s 

perspective. This is one area in which the provisions are clearly established under the 

Convention, but their application to children must follow an awakening of a 

children’s rights consciousness in the mindset of the Commission, and particularly 

the Court.

114 For the text o f  the Convention see DIR/JUR (95) 12 Rev, Council o f Europe, Strasbourg, 8.9.95. For 
a discussion see Killerby, ‘The Draft Convention on the Exercise of Children’s Rights’ 3 International 
Journal o f  Children's Rights (1995) 127-133.



The Right o f th e Child to  P rotection  from Abuse and 

N eglect

Introduction
Considering that, as late as the eighteenth century, causing a child to be injured, 

abused or ill-treated was perceived as an infringement of the father’s rights rather 

than the child’s,1 the conceptualisation of the child’s right to physical integrity and its 

codification in the Convention on the Rights of the Child is an historical 

achievement.2 The progress made is even more significant considering that Article 

19 obliges States Parties to protect children from all forms of violence, abuse and 

maltreatment, including that caused by private persons. It is important also that this 

protection of the child’s rights extends expressly to the private sphere of the family3 

and that Article 19 § 2 requires States Parties to undertake measures to prevent, as 

well as to identify, report, investigate and treat, any such instances of abuse.4

The Committee on the Rights of the Child believes that physical punishment is 

contrary to Article 19, which provides comprehensive protection against all forms of 

abuse and violence,5 read with Article 3, containing the best interests principle.6 This 

provides excellent guidance for the organs which interpret and apply the European

' See Ekelaar, ‘The Emergence of Children’s Rights’, 6(2) Oxford Journal o f  Legal Studies (1986) 161- 
180, at p 167.
2 Article 19 obliges States Parties to take all appropriate legislative, administrative, social and 
educational measures to protect the child from all forms of physical or mental violence, injury or abuse, 
neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of 
parent(s), legal guardian(s) or any other person who has the care of the child.
3 See above.
4 However, the United Kingdom in particular does not regard Article 19 § 1 as encompassing a duty on 
the State to prohibit parental corporal punishment and rather sees it as within the scope of parental 
responsibility exercised under Article 5 o f the Convention. See UN Doc CRC/C/SR.205 Summary 
Record o f  the 205lh Meeting, at § 60-74.
5 See Doek, ‘Child Abuse and Neglect: Article 19 CRC’ 2 International Journal o f  Children’s Rights 
(1994) 88-95. See also Article 28 § 2 o f the Convention which requires that States Parties take all 
appropriate measures to ensure that school discipline is administered in a manner consistent with the 
child’s human dignity and in conformity with the Convention. See below Chapter 7 The Right of the 
Child to Education.
6 See UN Doc CRC/C/15/Add.34 Concluding Observations o f  the Committee on the Rights o f  the 
Child: United Kingdom, at § 31.
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Convention on Human Rights in an area which appears fraught with difficulty. In 

particular, obstacles to a child rights interpretation of the Convention have emerged 

in different guises, particularly the conceptual difficulty with using the torture 

standard; the absence of more appropriate norms; the limits of State responsibility for 

private violence,8 and finally, observance of the sanctity of the family environment.9 

These factors have hindered the institutions of the European Convention in applying 

its provisions in a manner which affords adequate protection to the child from abuse 

and violence. This chapter looks at how they have done so and what approaches 

have been employed to surmount these obstacles. It also examines the case law of 

the Commission and Court of Human Rights on the child’s right to physical integrity 

in school and in the home, on the remedies available to children who allege the 

violation of this right and, finally, the rights of those alleged to be responsible.

Child Abuse
Given the large number of children who suffer both physical and sexual abuse at the 

hands of a parent or other family member, the ability to protect children in this 

environment is crucial. This is recognised by Article 9 of the Convention on the 

Rights of the Child which provides that the child may be separated from his or her 

parents when it is in the child’s best interests - the situation of intra-familial abuse is 

provided as an express example. This principle is clearly evident in the European 

Convention also where an interference with family life under Article 8 § 1 (where the 

child is removed from parental care) may be justified in order to protect the rights 

and freedoms of the child under 8 § 2 .10

7 Van Beuren argues that Article 19 cannot be interpreted as placing an obligation on States Parties to 
legislate against parental punishment. See Van Beuren, The UN Convention on the Rights o f  the Child, 
39(2) Journal o f  C hild Law  (1991) 33-36, at p 35.
8 See for instance Roth, ‘Domestic Violence as an International Human Rights Issue’ in Cooke (Ed) 
Human Rights o f  Women: National and International Perspectives (Philadelphia, University o f  
Pennsylvania Press, 1994), at pp 326-339.
9 See generally Van Beuren, ‘The International Protection o f  Family Members’ Rights as the 21st 
Century Approaches’ ( ‘International Protection’) 17 HRQ (1995) 732-765; Duncan, ‘The Child, The 
Parent and the State: The Balance o f  Power’ in Duncan (Ed) Law & Social Policy. Some Current 
Problems in Irish Law  (Dublin: DULJ, 1987) pp 19-37; Walsh ‘The United Nations Convention on the 
Rights o f  the Child: A British V iew’ 5 International Journal o f  Law and the Family (1991) 170-194, 
and Dickens, ‘The Modem Function and Limits o f  Parental Rights’ 97 LQR (1981) 462-485.
10 For details o f  Strasbourg case law governing the separation o f  children from their parents generally 
see below Chapter 13 Alternative Care and Chapter 11 Custody and Contact.
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Due to the wide margin of appreciation which States enjoy in this area (in 

acknowledgment of the fact that domestic authorities, being closer to the situation, 

are in a better position to carry out an appraisal of it), the Strasbourg institutions have 

rarely interfered with a domestic decision which authorises the removal of a child 

from the family where intra-familiar abuse or neglect is suspected or confirmed. This 

is as true where the application concerns the awarding of custody or contact to one 

parent over another, as to where a child is removed from the family altogether. With 

regard to the former, the Commission had little difficulty finding that the decision to 

award custody to a child’s mother, where her father had been convicted of indecently 

assaulting her, was consistent with Article 8 ." It has also found it justifiable that a 

father who had assaulted his children was denied contact with them, even when the 

children themselves complained that this breached their right to respect for family 

life.12 In reaching such a decision, the Commission has had regard to factors such as 

the severity of the abuse and the low age of the children when it was committed.13 

Where the domestic courts have established that abuse has taken place the 

Commission consistently accepts these findings.

Where the issue of abuse or maltreatment has not been determined, the Commission 

must nonetheless decide whether there exist reasons for removing the child from a 

parent’s care which are relevant and sufficient.14 For instance, where a child is 

brought to hospital with injuries which are consistent with maltreatment which 

cannot be proved, it is sufficient, the Commission says, that the injuries per se cast 

doubt over the sufficiency of the parent’s supervision to justify a care order under 

Article 8.15

The placement o f children on the child abuse register following a case conference to 

which the alleged abuser could only make written submissions was found to be

" N o  \ 4 4 9 l 6 2 X v  the Netherlands, Dec 16.1.63, 6 Yearbook (1965) p 262.
12 No 900/60 X  & Y v Austria, Dec 8.5.62, Collection 9, p 34. The brevity o f  the Commission’s report 
on this case precludes further examination o f  the facts, such as the ages o f  the children involved and 
whether they were represented by their father before the Commission.
13 N o 7 9 \ \ m  X v  Sweden, Dec 12.12.77, DR 12, p 192.
14 For further information see Chapter 13 Alternative Care.
15 N o 12805/87 Nowack  v Sweden, Dec 13.3.89, DR 60, p 212. See also N o 16184/90 Lavender v UK, 
Dec 7.5.90, unpublished.
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justified in order to protect the child’s health and rights.16 The Commission made 

particular reference, in this decision, to the fact that inclusion of the children’s names 

on the register did not constitute a finding of fact or of guilt; it did not adversely 

affect the applicant’s custody or access to her children; nor did the parent show that
17she had suffered any prejudice as a result.

Child Neglect
Unlike situations of confirmed or suspected abuse, or where a child has suffered 

injuries consistent with poor parental supervision, the issue of child neglect is not so 

clear-cut. For instance, neglect may occur as a result of family poverty or inadequate 

family or parental support and where a need for such support is identified, permanent 

separation should not automatically occur.18 This has not been recognised by the 

Commission which has yet to find that the child’s separation from a parent as a result 

of neglect is not justified under Article 8 § 2.19

The limits of the Strasbourg approach in this regard are apparent from decisions 

which find justifiable the removal of children from parents deemed incompetent in 

some way. For example, the Commission found it consistent with Article 8 to place 

in care the children of a man suffering from a neurosis where they suffered from 

neglected child syndrome.20 Although the Commission had regard to the fact that 

voluminous evidence had been placed before the domestic courts relating to the 

quality of care, it is unclear what assistance the father had been offered, or whether 

with adequate support, he might have pursued his parenting duties with greater

16 N o 17071/90 yf Vv  UK, Dec 7.1.91, unpublished. See also No 13681/88 Hocking v UK, Dec 16.5.90, 
unpublished, which was struck o ff due to the applicant’s lack o f  interest.
17 See also No 16586/90 M cCallister & Lorance v Netherlands, Dec 1.12.93, unpublished, which 
concerned the return o f  a child to her father in America despite her mother’s allegation that he had 
sexually abused her causing them to flee to the Netherlands. The applicants had failed to exhaust 
domestic remedies.
18 Under Article 18 § 2 o f  the Convention on the Rights o f  the Child States Parties shall render 
appropriate assistance to parents in the performance o f  their child-rearing responsibilities and although 
under Article 27 parents have the primary duty to provide for the child’s right to an adequate standard 
o f living, under 27 § 3 States Parties must take appropriate measures to assist parents in this task by 
providing material assistance and support programmes.
19 See, for example, No 5132/71 X  v Denmark, Dec 12.7.71, Collection 43, p 57; N o 8059/77 X  & Y v 
Germany, Dec 3.10.78, DR 15, p 208; N o 12651/87 Grufman v Sweden, Dec 9.5.89, DR 61, p 176 and 
N o 25291/94 Lajtner v Poland, Dec 17.1.95, unpublished.
20 N o 25291/94 Lajtner v Poland, ibid.
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success, thereby avoiding the need to separate his children from him. It is 

unfortunate that a decision to remove children from their parents at birth on the 

grounds that they were ‘incompetent’ parents avoided the scrutiny of the Strasbourg 

authorities as domestic remedies were not exhausted21 However, given the 

discretion enjoyed by States in this area, such an application would be unlikely to 

succeed in any event.

The Commission has established that only the most pressing grounds can be 

sufficient to justify the disruption of existing family ties even where the material 

conditions of a family are poor.22 In this regard, it has considered a parent’s inability 

to take due care of a child to be sufficient, particularly if it is illustrated by injuries, a
23 i •poor state of health, and a refusal to have the child medically treated. In earlier 

decisions, it has been found consistent with Article 8 to remove children from 

parental care, where they were living in dirty conditions.24

The case law in this area suggests that, by limiting its supervisory role to the 

relevance and sufficiency of domestic decisions2'' and affording States a wide margin 

of appreciation, the Commission’s role in scrutinising domestic decisions of this 

nature is an extremely limited one. Insofar as the above decisions all reflect the 

importance o f protecting children from abuse and neglect, they are positive. 

However, the failure to balance this need for protection with the child’s right to be 

brought up by his or her parents is regrettable and this approach is in danger of 

allowing more interventionist systems of child care to go relatively unchecked. 

Moreover, although it is free to encourage that more pro-active measures be taken in 

these cases, it is not required to do so; nor are State authorities required to give such 

advice their attention. Given that the Commission appears in principle to accept the 

decision arrived at by the domestic authorities, and that the domestic conclusion is

21 N o 12651/87 Grufman v Sweden, Dec 9.5.89, DR 61, p 176.
22 N o 8059/77 X  & Y v Germany, Dec 3.10.78, DR 15, p 208 and N o 11588/85 U  & G F v Germany, 
Dec 15.5.86, DR 47, p 259.
23 N o 11588/85 U & GF v Germany, op cit.
24 No 5132/71 X v  Denmark, Dec 12.7.71, Collection 43, p 57 and No 8059/77 X  & Y v  Germany, Dec 
3.10.78, DR 15, p 208.
25 See below Chapter 9 Family Life: An Overview on the legal requirements relating to such measures 
and also 13 Alternative Care on the legal basis required for conditions imposed by social workers.
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decisive as a consequence, it is important therefore that the Strasbourg authorities 

scrutinise the procedural safeguards in place throughout such proceedings. In order 

to protect the rights of parents, which when faced with a need to protect the child 

from abuse or neglect are afforded an understandably low value, issues such as 

whether they were present and legally represented in the proceedings are taken into 

consideration.26

Physical Punishm ent: Standards
In the absence o f a provision in the European Convention expressly prohibiting 

physical punishment, the prohibition of torture, inhuman and degrading treatment and 

punishment takes on added significance. The most successful example o f the
27application of this provision to physical punishment was in Tyrer v UK in 1978. 

Here, the Court found that the judicial birching of a juvenile amounted to degrading 

treatment whereby,

although the [boy] did not suffer any severe or long-lasting physical effects, his 
punishment, whereby he was treated as an object in the power o f  the authorities, 
constituted an assault on precisely that which it is the main purpose o f  Article 3 to 
protect, i.e. dignity and physical integrity.28

Thus it was the degrading, rather than the violent, nature of the punishment which 

was decisive. However, as well as interpreting the Convention in the light of present 

day conditions,29 in finding the judicial birching to be contrary to the Convention, 

the Court could not but

be influenced by the developm ents and com m only accepted standards in the penal 
policy o f  the Member States o f  the Council o f  Europe.30

Nor was the Court persuaded by the argument that, at the time, public opinion in the 

Isle of Man supported its use as an alternative to detention and as a method of

26 See further Chapter 9 Family Life: An Overview on the implications which Articles 6 and 8 have for 
family proceedings.
27 Eur Court HR Tyrer v UK, judgment of 25 April 1978, Series A, no 26. See also Edge, ‘Dancing to 
the Beat of Europe’ 144 NLJ, June 1994, 770.
28 Tyrer v judgment, Ibid, § 33. See also the Report of the Commission in No 5856/72 Tyrer v UK, 
Comm Report, 14.12.76, Series B no 24, pp 22-30.
29 Tyrer v UK, judgment, op cit, §31.
30 The Isle o f Man was the only territory in the Council of Europe still applying the punishment of 
birching to juveniles.
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deterring crime.31 It thereby confirmed Article 3’s non-derogable standard which
• . . .  32prohibits treatment for which no justification can be made.

Although the Court has found in immigration cases that, provided it is sufficiently 

real and immediate, a threat of treatment contrary to Article 3 may violate this 

provision,33 in the context of physical punishment ‘degrading treatment’ within the 

meaning of Article 3 will not have occurred unless humiliation or debasement 

attaining a level o f severity has actually been experienced.34 Thus, a risk or threat of
T C

such degrading punishment is insufficient to breach Article 3. It would appear that 

the different standards applied in these cases relate more to the determination of ‘real 

risk’ and the question of cause and effect, than the severity o f the treatment involved. 

This is supported by the Commission’s observation that, although it could not be 

excluded that

young and sensitive children m ay suffer adverse effects by the use o f  v io lence around 
them  and by the very  fact tha t they are them selves under the  th rea t in p rincip le  o f  
corpora! punishm ent i f  they  m isbehave,

these effects alone are insufficient to amount to degrading punishment under Article 

3.36 The Court has similarly noted that pupils in a school where corporal punishment 

is in (traditional) use are not humiliated solely because they are at risk of being 

subjected to such treatment; nor are feelings of apprehension or disquiet sufficient to
• 5 7

amount to a breach of Article 3 in this way. This is the case notwithstanding that in

31 This support was witnessed by the dissenting opinions in the Commission and Court, which 
incidentally came from the UK members o f these bodies. See the opinion of Sir Gerald Fitzmaurice 
dissenting from the Court and that o f Mr Mangan dissenting from the Commission. In particular, Mr 
Mangan found that ‘the whipping ordered ...  was no more physically severe than what many parents or 
teachers . . .  consider themselves justified in administering to their offspring or pupils’ at § 5.
32 See generally Harris, O ’Boyle & Warbrick, Law o f  the European Convention on Human Rights, 
(London: Butterworths, 1995) at p 55. On Article 3 generally see Van Dijk & Van Hoof, Theory and 
Practice o f  the European Convention on Human Rights, 2nd Ed (Deventer: Kiuwer, 1990) at pp 226- 
241.
33 See Eur Court HR Cruz Varas v Sweden, judgment o f 20 March 1991, Series A, no 201, § 70 and Eur 
Court HR Soering v UK, judgment of 7 July 1989, Series A no 161, § 91. See Harris, O ’Boyle & 
Warbrick, op cit, at pp 74-80.
34 Eur Court HR Campbell & Cosans v UK, judgment o f 25 Feb 1982, Series A no 48, § 28.
35 In contrast, the Court made no such distinction in relation to the claim that the punishment or risk of 
it was contrary to a parent’s philosophical convictions under Article 2 of Protocol No 1 in the same 
case. See below Chapter 7 The Right o f the Child to Education.
36 No 7511/76 & 7741/76 Campbell & Cosans v UK, Comm Report, 5.80, 3 EHRR 531, § 122.
37 Campbell & Cosans v UK, judgment, op cit, § 26-31. cf the comments o f the dissenting judges in 
Eur Court HR Costello-Roberts v UK, judgment o f 25 March 1993, Series A no 247-C, that ‘given that 
corporal punishment was being progressively outlawed elsewhere, it must have appeared all the more
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Tyrer the Court acknowledged as an aggravating factor the mental anguish which
• • • 38was suffered by the boy while he waited to have the punishment administered.

Must a child experience humiliation such as that endured by the young boy in Tyrer

in order to attract the protection of Article 3?39 Notwithstanding the element o f

degradation involved, it is clear that only ill-treatment which attains a minimum level

of severity will breach Article 3. Moreover, whether this level is reached

depends on all the circum stances o f  the case, such as the duration  o f  the treatm ent, its 
physical o r m ental effects and, in som e cases, the sex, age and state o f  health o f  the  
v ic tim ’.40

Several cases concerning the administration of school children have been settled or 

found inadmissible precluding the Commission from setting out how this test applies 

to the physical punishment of children.41 Complaints found admissible, but not 

considered on their merits, include that of a 14 year old who was subject to three 

strokes of the cane which left her scarred for a couple of months;42 that of a 13 year 

old boy who was also caned,43 and that of two sisters who received two blows from a 

tawse across the hand and the buttocks respectively.44

Given the large sums paid to the children in settlement of these cases, it is likely that 

the Commission would have found the punishment they received to be severe enough 

to breach Article 3.45 This is supported by Warwick v UK, where the Commission

degrading to those remaining pupils in independent schools whose disciplinary regimes persisted in 
punishing people in this way’.
38 Tyrer v [//^judgm ent, op cit, at § 33.
j9 It must nonetheless be noted that the anomaly in Tyrer is that the ‘severity’ o f the punishment seemed 
only an aggravating factor as the boy was deemed not to have suffered any adverse effects from the 
punishment. The decisive issue in the case was the official or institutionalised nature of the 
punishment. See for example Zellick, Corporal Punishment in the Isle o f Man, 27 ICLQ (1978) 665- 
671 and Bonner, ‘The Beginning of the End for Corporal Punishment’ 42 MLR (1979) 580-586.
40 Eur Court HR Ireland v t/Â , judgment of 18 Jan 1978, Series A no 25, § 162.
41 The issue of physical punishment before the Strasbourg organs appeared to be an all British affair 
with the cost o f defending about 30 cases before the Commission in 1985 estimated at about £4 million. 
Khan, ‘Corporal Punishment in Schools’ 7(1) Education and the Law (1995) 1-11, at p 3.
42 No 7907/77 Mrs X  v UK, Dec 2.7.78, DR 14, p 205. The applicant was awarded £1,200 
compensation and the UK Government undertook to inform the local educational authorities that 
corporal punishment may, in certain circumstances amount to treatment contrary to Article 3. No 
7907/77 Mrs X  v UK, Comm Report, 17.12.81, 24 Yearbook (1983), p 402. See also See also Khan, 
‘Corporal Punishment in Schools’ 1{\) Education and the Law (1995) I-1 1, at p 3.
43 No 9303/81 Brant v UK, Dec 10.86, 9 EHRR 538. His claim was out o f time.
44 No 10592/83 v UK, Dec 1.86, 9 EHRR 277.
45 For example, in the latter case the applicant children received £3,000 and £1,500 respectively. See 
10592/83 v UK, Comm Report, 16.7.87, DR 52, p 150.
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found that one stroke of a cane given to a 16 year old girl amounted to a breach of 

Article 3 46 Here, however, the Commission distinguished judicial corporal 

punishment from school corporal punishment, finding that the institutionalised 

character of the punishment, which was so decisive to the Court’s finding of a 

violation in Tyrer, was not evident as a matter of principle in cases of moderate 

school physical punishment47 Nevertheless, depending on the circumstances, it may 

still exhibit degrading treatment prohibited by Article 3. Thus the notion of 

humiliation, central to the Tyrer case, appears to have been replaced by a 

straightforward test of ‘severity’. Having regard to the facts in Warwick then, it 

found it decisive that the punishment involved

p hysical injury in flicted  by a man, in the presence o f  another man, on a 16 year old  girl
w h o  under d om estic  leg isla tion  is a w om an o f  m arriageable age .48

The injury was not trivial given that its effect lasted over one week; nor could it be 

excluded that the punishment had adverse psychological effects. As a whole then, 

the punishment had caused the girl humiliation and attained a sufficient level of 

seriousness to be regarded as degrading.49 The Commission used the same grounds 

to conclude that a 15 year old boy, who had been caned four times through his 

trousers, had also been the victim of degrading treatment contrary to Article 3.50

It is unclear whether the decision to distinguish Tyrer from cases involving school 

corporal punishment aimed to ease the concern of those who feared the trivialisation 

of Article 3,51 or whether it was an attempt to set aside a poorly reasoned and much 

criticised judgment.52 In any case, the approach of the Strasbourg organs to cases of

46 N o 9471/81 Warwick v UK, Dec 18.7.86, DR 60, p 5.
47 N o 9471/81 Warwick v UK, op cit, § 1 6 - 1 7 .  It was particularly relevant in this regard that the local 
education authority had not drawn up any formal guidelines on the use o f  the punishment in schools, 
thus raising questions about its institutional character, which the Court found so objectionable in Tyrer.
48 N o 9471/81 Warwick v UK, op cit, § 17.
49 The Commission reached its conclusion by 12 votes to 5. No 9471/81 Warwick v UK, op cit, § 17. 
The Committee o f  Ministers was unable to obtain the two thirds majority necessary for a finding o f  a 
violation in this, arguably being influenced by the change in UK law abolishing corporal punishment in 
all publicly funded schools. See the amended Education (No 2) Act 1986 and Education (Scotland) Act 
1980.
50 No 14229/88 Y v UK, Dec 13.12.90, unpublished, § 43-45. This case was subsequently settled with a 
payment o f  £9,000 being paid to the applicant.
51 The concern that interpreting Article 3 in too flexible a manner was expressed by Messrs Schermers, 
Batliner, Vandenberghe and Sir Basil Hall in No 9471/81 Warwick v UK, op cit, pp 20-22.
52 In particular, concern was expressed about the Court’s rationale that the punishment was more 
degrading because o f  the aura o f  official procedure which attended it. By this rationale, it is less 
degrading for a child to be punished by a friend or family member. See Bonner, ‘The Beginning o f  the
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physical punishment appears to be little different as a result, although the focus is 

now clearly on the severity of the punishment. This would appear to be at odds with 

the notion of degrading punishment which, depending on the circumstances, can be 

experienced as much during a severe beating, as during a slap or a severe telling 

off.53 This is particularly the case if physical punishment itself is regarded to be an 

infringement on a child’s dignity and physical integrity,54 which, as the Court said in 

Tyrer, it is the purpose of Article 3 to protect.

The approach of the Commission was confirmed in the Costello-Roberts case, where 

the Court failed to find that a 7 year old boy who was given three ‘whacks’ on the 

bottom with a gym shoe over his trousers by the headmaster with no one else present 

was the victim o f degrading punishment.55 The Court distinguished Tyrer with 

reference to the fact that in the present case, the applicant was much younger; the 

punishment was less severe and resulted in no severe or long-lasting physical 

effects;56 it was administered over the boy’s trousers and the delay in administering 

the punishment was much shorter.57 Thus it is clear that only corporal punishment 

which is particularly humiliating or which inflicts physical harm will amount to 

degrading treatment in breach of Article 3. This highlights the conceptual limits of 

invoking Article 3 to complain of physical punishment, and confirms that, as long as 

its successful application depends on the severity of the ill-treatment, rather than the 

fact that the treatment infringes the dignity and integrity of the individual in the 

circumstances, these limits will remain an obstacle to the protection o f children from
# C O

all physical abuse as set out in the Convention on the Rights of the Child.

End for Corporal Punishment’ 42 MLR (1979) 580-586 and Zellick, Corporal Punishment in the Isle o f  
Man, 27 1CLQ(1978) 665-671.
53 The view o f  the Committee on the Rights o f  the Child is certainly in agreement with this principle 
insofar as it disagrees with physical punishment per se due to the infringement which it involves on the 
child’s dignity. See UN Doc CRC/C/15/Add.34, op cit.
54 See Editorial, ‘Corporal Punishment and the Abuse o f  Children’, 6(3) Practitioners Child Law 
Bulletin (1993) 26-27.
55 N o 13134/87 Costello-Roberts v UK, op cit, § 29-32.
56 However in Tyrer, the Court acknowledged that the applicant did not suffer any severe or long-lasting 
effects o f  the punishment. Tyrer v UK, judgment, op cit, at § 33.
57 Tyrer v UK, judgment, op cit, § 31-32. In Tyrer the juvenile had to wait seven weeks between the 
passing o f  the sentence and its implementation. However this delay was due to his decision to appeal.
58 However it should also be noted that the dissenting members o f  the Commission found it relevant to 
the determination o f  the complaint under Article 2 o f  Protocol N o 1 whether the child’s right under 
Article 3 had been violated. See No 7511/76 & 7743/76 Cam pbell & Cosans v UK, Comm Report, op 
cit, pp 549-552 Opinion ofM rNorgaard, joined by Messrs Ermacora, Polak, Frowein and Jorundsson.
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The Right to  Physical Integrity
For this reason, it is positive that protection for physical integrity has been recognised 

as a component of respect for private life under Article 8.59 Moreover, the protection 

afforded by Article 8 in the area of physical integrity may be wider than that 

contemplated by Article 3 given that it covers any interference and not simply that 

which is inhuman and degrading.60 However, not every act or measure which may be 

said to affect adversely a person’s physical or mental integrity will give rise to an 

interference with that right. This is the case in the field o f education for example, 

where sending a child to school necessarily involves a level of interference with 

his/her private life.61 Yet, it is unclear whether measures o f punishment, other than 

those of a physical nature, would amount to an interference in this way. It is argued 

that this should be the case, in particular because such an approach permits the 

proportionality o f the individual measure to be assessed under Article 8 § 2. 

However, the Commission and Court have disagreed about the degree of interference 

permissible in this context. The Commission found that because it was not possible 

for parental authority to be so broad as to entitle them to waive their child’s right to 

physical integrity, the punishment will nonetheless amount to an interference with the

private life of the child under Article 8 § 1, which falls to be justified under Article 8
62§ 2. In contrast, the Court found that the fact that a punishment does not attain the 

minimum level o f severity to breach Article 3 serves as a point of reference for 

examining a case concerning disciplinary measures in a school.63 According to the 

Court therefore the test of severity applies to both Article 8 and to Article 3 and, by 

adopting this approach, a limit has arguably been placed on the potential of Article 8 

for protecting the child from physical punishment.

It is worth noting that, in reaching its conclusion, the Court referred to Article 16 of 

the Convention on the Rights of the Child, which provides for the child’s right to

59 Eur Court HR Xcfe Y v Netherlands, o f  26 March 1985, Series A, no 91, § 22.
60 Costello-Roberts v UK, judgment, op cit, § 36. See also Costello-Roberts v UK, Comm Report, 
8.10.91, 19EHRR 119, §4 9 .
61 Costello-Roberts v UK, judgment, op cit, § 36. See also Comm Report, ibid, §51.
62 Costello-Roberts v UK, Comm Report, op cit, § 51 and § 54.
63 Costello-Roberts v UK, judgment, op cit, § 36.
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privacy.64 Its selection of this provision is curious given that a far more appropriate 

provision is Article 28 § 2 of the Convention, which expressly requires that States

take all appropriate m easures to ensure that sch oo l d isc ip lin e is adm inistered in a
m anner con sisten t w ith  the ch ild ’s human d ignity and in con form ity  with the
C on ven tion .65

Nevertheless, if, as the Court said, it did not want to be seen to approve of corporal 

punishment as part of the disciplinary regime of a school,66 it might have attempted 

to formulate a more convincing argument in this regard. For example, it might have 

adopted the approach of the Commission in finding that the physical punishment 

amounted to an interference with the boy’s physical integrity, which fell to be 

justified under Article 8 § 2.67 The Court would then have to determine on what 

grounds, if any, the physical punishment of children could be justified. Alternatively, 

the Court might have adopted the rationale of its minority who found the protection 

afforded by Articles 3 and 8 to be equal.68 Given that the fact that the practice of 

using physical punishment as a means of school discipline is almost completely 

obsolete in Europe, that an increasing number of States prohibit the physical 

punishment of children altogether69 and finally that all States Parties have now 

ratified the Convention on the Rights of the Child which provides clear guidance in 

this area, the Court might have paid closer attention to the circumstances of the case 

as well as to a more progressive interpretation of the provision in finding a violation 

of Article 3 in this case.70 In this context, regard may be had to the minority view of 

the Commission which found that although the punishment itself may have been

64 Ibid.
65 The Court did refer to this provision earlier in its judgment to support its conclusion that a school’s 
disciplinary regime falls within the ambit o f  the right to education. Costello-Roberts v UK, judgment op 
cit, p 27.
66 Costello-Roberts v UK, judgment, op cit, § 36.
67 Two members o f  the Commission found that the interference was justified on the grounds that a 
balance had been achieved between the legitimate interest o f  private schools and parents who consider 
discipline with corporal punishment important and acceptable and the legitimate interest o f  children to 
obtain government protection against corporal punishment. With regard to the latter they noted that 
only punishment which is reasonable and moderate was permissible under the law. See the opinions o f  
Mrs Liddy and Mr Schermers.
68 See the opinion o f  Judges Ryssdal, Thor Vilhjalmsson, Matscher and Wildhaber, at pp 137-138.
69 See for example Olsen, ‘The Swedish Ban o f  Corporal Punishment’ Brigham Young University Law  
Review  (1984) 447-456 and Freeman, ‘Austria interprets its punishment ban’ 1 International Journal o f  
Children’s Rights (1993) pp 393-394.
70 See also Editorial, ‘Corporal Punishment and the Abuse o f  Children’, 6(3) Practitioners Child Law  
Bulletin (1993) 26-27.
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moderate, its infliction on a lonely, young and vulnerable little boy meant that it was 

severe enough to breach Article 3.71

State R esponsibility for Protecting Children in Private 

Schools
The limits of State responsibility under the Convention permitted the ruling in 

Campbell & Cosans12 to be interpreted as applying only to schools for which the 

State has direct responsibility. As a result, an anomaly has developed under UK law 

whereby corporal punishment is prohibited in publicly funded schools, but permitted 

in independent or private schools. When this situation was challenged before the 

Commission in 1990, it found that, under Article 1 of the Convention, Contracting 

States have an obligation to guarantee to all children the freedom from treatment 

contrary to Article 3.73 This was supported by the fact that criminal and civil 

sanctions existed under UK law for assault and unreasonable punishment and also 

that children subjected to, or at risk of being subjected to ill-treatment by their 

parents, including excessive corporal punishment, may be removed from parents 

custody and placed in local authority care. In addition, the Commission found that 

the effect of compulsory education was that parents are normally obliged to put their 

children in charge of teachers. If parents choose a private school the teachers assume 

the parental role in matters of discipline while children are in their care, by virtue of 

the loco parentis doctrine. In these circumstances, the UK has a duty under the 

Convention to secure that all pupils including those at private schools, are not 

exposed to treatment contrary to Article 3. Liability also lies under Article 8 to 

protect the right to respect for private life of pupils in private schools to the extent 

that corporal punishment in such schools may involve unjustified interference with 

children’s physical and emotional integrity.74

71 However even the minority of the Court was prepared to sanction a ‘spanking on the spur o f the 
moment’, finding that it was the official and formalised nature o f the punishment, without adequate 
consent of the mother, which rendered the punishment in breach o f Article 3.
72 See Chapter 7 The Right of the Child to Education.
73 See No 14229/88 Y v UK, Dec 13.12.90, unpublished and Costello-Roberts v UK, Comm Report, op 
cit, § 37.
74 Costello-Roberts v UK, Comm Report, op cit.
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According to the Court, the responsibility of the State is engaged if a violation of one 

of the rights and freedoms set out in the Convention results from non-observance by 

that State of its obligations under Article 1 to secure those rights and freedoms in its 

domestic law to everyone within its jurisdiction. Thus given that a school’s 

disciplinary regime falls within the scope of the right to education and no distinction 

is made between the right to education guaranteed to pupils in State and independent 

schools State responsibility was engaged.75

As long as a punishment entails adverse effects for a child’s physical or moral 

integrity sufficient to violate either Article 3 or Article 8 the responsibility of the 

State is incurred. Importantly, the State cannot absolve itself from responsibility by 

delegating its obligations to private individuals or bodies. Nevertheless, as the Court 

failed to find that the punishment in Costello-Roberts was severe enough to violate 

either provision. State responsibility was not engaged and the anomaly still exists in 

UK law.76

Protection o f the Child from Intra-familial Abuse
The Commission and Court have acknowledged that it is legitimate under the 

Convention to remove from their parents’ care children who are subjected to, or at 

risk of being subjected to, ill-treatment by their parents.77 It is significant here that 

the Court has found a positive obligation may exist under Article 8 in order to ensure 

effective respect for private and family life.78 The scope of this positive obligation 

varies from case to case however and in determining whether it exists at all in an 

individual case the Court must have regard to the

fair balance that has to be struck betw een the general interest o f  the com m unity  and the
interests o f  the individual, the search for w hich  is inherent in the w h o le  o f  the

75 Costello-Roberts v UK, judgment, op cit, § 27. See also ‘School Slippering not Degrading 
Punishment’ 9(3) The Personal and M edical Injuries Law Letter {1993)  27-28.
76 This situation attracted the criticism o f the Committee on the Rights o f  the Child when it examined 
the First National Report o f  the UK in January 1995. See UN Doc CRC/C/15/Add.34, op cit, § 16. Van 
Beuren suggests that had Costello-Roberts been considered after the Committee’s examination o f  the 
UK Report, the outcome might have been different. See Van Beuren, ‘Protecting Children’s Rights in 
Europe - A Test Case Strategy’ 2 European Human Rights Law Review  (1996) 171-180, at p 176. 
However, given that the Court and Commission rarely make reference to State Reports or materials o f  
this kind, this is unlikely.
77 See above and Chapter 13 Alternative Care.
78 See X  & Y v The Netherlands, judgment, op cit.



The R ight o f  th e  Child to  P rotection  from  Abuse and N eglect 1 1 7

Convention. In striking this balance the aims mentioned in the second paragraph of 
Article 8 may be of certain relevance.79 

In this context, it is difficult to argue against a measure which protects children from

abuse, thereby fulfilling a legitimate aim under Article 8 § 2 o f protecting the rights
•  • • 80 o f others, on the grounds o f some general interest (even interference in the family).

Regardless, the Strasbourg institutions have not yet had the opportunity to determine

whether the Convention imposes a positive obligation on States to take measures to

prevent or protect children from intra-familial abuse.81 However, where a divorced

mother and her three children complained that their harassment by their husband and

father violated Article 8, the Commission found that in such circumstances

the responsibility of the State is engaged and that it is under a positive obligation to
secure the applicants’ rights by providing adequate protection against this type of 

• 82deliberate persecution.

However, it is unclear what kind o f action is necessary to ensure ‘adequate 

protection’ and neither the Commission nor the Court are likely to lay down more 
• • • specific guidelines in this regard.

In the absence o f  a clear determination o f the scope o f the positive obligation in cases 

o f intra-familial abuse, focus must shift onto whether the child’s ill-treatment falls 

within the terms o f the prohibition o f inhuman and degrading treatment under Article 

3 or protection o f the right to physical integrity under Article 8. Applying the 

severity test to either provision it would appear that where the treatment is severe, 

gives rise to injuries which are not o f a trivial nature, and has lasting effects, an issue 

may arise under either provision. However, in the context o f Article 3, the element 

o f humiliation and degradation is central to its protection. Previous case law shows

79 Eur Court HR Rees v UK, judgment o f  17 Oct 1986, Series A no 116, § 37. See also Alkema, ‘The 
Third-Party Applicability or ‘Drittwlrkung’ o f  the European Convention on Human Rights’ in Matscher 
& Petzold (Eds) Protecting Human Rights: The European Dimension (Koln: Heymans, 1988), at pp 
33-45.
80 Such interference with family life is permitted on similar grounds where abuse occurs, such as the 
making o f  a care order for instance.
81 See the admissibility decision o f  N o 25599/94 AB v UK, Dec 9.9.96, unpublished and below.
82 No 20357/92 Whiteside v UK, Dec 7.3.94, DR 76, p 80. The case was found inadmissible for failure 
to exhaust domestic remedies.
83 For a rather optimistic view see Clapham, 'The Privatisation o f  Human Rights’ 1 European Human 
Rights Law Review  (1995) 20-32, at p 28. However, the Commission’s decision on the merits o f  a case 
concerning a complaint by a mother and son that the police failed to take adequate action to arrest the 
boy’s teacher who had been harassing him and eventually wounded him and killed his father is awaited 
in this respect. No 23452/94 Osman & Osman v UK, Dec 17.5.96, unpublished.
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that this was derived from the official nature of the punishment, an element which 

would be absent typically in the context of physical punishment in the home. That is 

not to say that such punishment or abuse84 would not be humiliating, but the Court 

does appear to consider that punishment may be more degrading when administered 

by a stranger, than a family member or friend. It is pertinent that unlike the ICCPR
85the category of ‘cruel treatment’ was omitted from the European Convention, ' and

that the case law on inhuman treatment appears to preclude its application to violence
•  •  86 against children, unless it is of an extremely serious and violent nature.

The Court has not ruled out that the protection of physical integrity offered by Article 

8 may be greater than that offered by Article 3. Nevertheless, as long as the severity 

test determines the protection of both provisions it is difficult to see where the 

difference in treatment will arise. Moreover, the Court has found that not all acts 

which infringe a child’s physical integrity will amount to an interference with the 

child’s right to private life. This may include where the person administering the 

treatment is acting in loco parentis, or where the punishment is meted out by the 

parent him/herself.87 Consequently, it is unlikely that moderate physical punishment 

in the home will fall within the scope of Article 8 (precluding an infringement of a 

child’s right to physical integrity), regardless of whether it attracts State 

responsibility.

It is submitted that the issue of domestic violence against children may raise an 

arguable claim under Article 3 and/or 8. The severity of the abuse - in particular that 

such victims testify to experiencing feelings of physical and mental insecurity, 

contrary to a sense of physical integrity - would appear to bring it within the scope of 

either provision in many cases.88 Moreover, the Article 3 test, which depends on all 

the circumstances of the case, including the age of the victim, suggests that special

84 For a discussion o f  sexual abuse see below.
85 Although some believe that the prohibition o f  cruel treatment has been subsumed under the existing 
terms o f  Article 3. See Harris, O ’Boyle & Warbrick, op cit, at p 58.
86 See Harris, O ’Boyle & Warbrick, op cit, pp 61-80. It is relevant nonetheless that inhuman treatment 
need not be intended to cause suffering. Ireland v UK, judgment, op cit, § 167.
87 In Nielsen, the Court suggested that the scope o f  parental responsibility as to what was best for the 
child was wide. See Eur Court HR Nielsen v Denmark, judgment o f  28 N ov 1988, Series A no 144.
88 Van Beuren, ‘International Protection’ op cit, at p 751.
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protection may be afforded to children in this regard.89 The Commission has 

recognised that in the sphere of private life some degree of regulation is required in 

order to protect all members of society and in particular those who, due to their lack 

of maturity or State of dependence, are especially vulnerable and incapable of 

protecting themselves.90 However, this regulation has been applied only to the civil 

and/or criminal remedies necessary to protect children in such circumstances. 

Whether State responsibility can be engaged in order to protect the children from the 

acts of private persons is more complex, not least because of the issues of how such 

abuse can indeed be prevented and whether under the Convention there is a positive 

obligation on the State to intervene and interrupt a pattern o f domestic violence 91

The use o f moderate punishment, whether at home or at school, falls into a grey area 

and the standard set by the Court in Costello-Roberts suggests that ‘reasonable 

punishment’ is consistent with the Convention. However, perhaps by taking present 

day conditions into consideration, as well as developing national consensus and 

established international standards with regard to respect for a child’s physical 

integrity, the Court may legitimately reduce the margin of appreciation afforded to 

States in this area. Such an approach would also allow for the interpretation of 

Article 8 in a manner which provides a wider scope of protection of children from 

abuse and ill-treatment.

However, the issue of State responsibility is arguably an even greater obstacle in the 

context of physical punishment in the home, than domestic violence.92 This is

89 Contrary to concerns expressed it is argued that this would not lead to the ‘trivialisation’ o f  the 
standard in Article 3, particularly given its aim o f  banning unacceptable practices against human 
dignity. See Cassese, ‘Prohibition o f  Torture and Inhuman or Degrading Treatment or Punishment’ in 
Macdonald et al (Eds) The European System fo r  the Protection o f  Human Rights (Deventer: Kluwer, 
1993) pp 225-261, at pp 256-259.
90 No 8978/80 X  & Y v the Netherlands, Comm Report, 5.7.83, 6 EHRR 311, § 80. See also No 
8811/79 Seven Individuals v Sweden, Dec 13.5.82, DR 29, p 105. See Connelly, ‘Problems o f  
Interpretation o f  Article 8 o f  the European Convention on Human Rights’ 35 ICLQ (1986) 567-593, at 
p 583.
91 In X  & Y v the Netherlands the Commission found that State responsibility was not engaged for 
sexual assault caused by a private individual. N o 8978/80 X  & Y v the Netherlands, Comm Report, § 
92-94. The Court did not examine the Article 3 complaint.
92 See Van Beuren, ‘Protecting Children’s Rights in Europe: A Test Case Strategy’, 2 European Human 
Rights Law Review  (1996) 171-180. See also Romany, ‘State Responsibility goes Private: A Feminist 
Critique o f  the Public/Private Distinction in International Human Rights Law’, in Cooke (Ed), Human
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principally because the protection of the child from physical punishment falls at the 

junction of parent’s rights and children’s rights and parental discipline is traditionally 

perceived as within the private sphere of the family with intervention seen as a 

challenge to the assumption that parents act in their children’s interests.93 Neither the 

Commission nor the Court has had the opportunity to consider this issue although a 

case is currently pending before the Commission in which the child applicant claims 

that his caning by his step-father violates Articles 3 and 8 94 The Commission has 

acknowledged that parental choices and rights in the upbringing and education of 

their children are paramount as against the State.95 Nevertheless, where parents 

complained that a ban on corporal punishment interfered with their family life the 

Commission failed to agree, particularly because the prohibition was not 

accompanied by any sanction or any other legal implication for the family. It may be 

deduced from this that should criminal law on assault apply to situations of intra

familiar violence, it will have an impact on family life.96

The Commission has clearly found that the scope of parental rights cannot be 

unlimited97 and it has acknowledged that there is a duty on the State to provide 

children with safeguards against such abuse.98 Whether this can be interpreted to 

protect children from moderate physical punishment administered by parents is 

unlikely, given that it is permissible under the Convention for those acting in loco 

parentis to administer such treatment. Nevertheless, the Court has begun to 

dismantle the notion that State responsibility is precluded where infringements o f the 

rights and freedoms set out in the Convention result from the acts of private 

persons.99 In particular, it has established that Article 8 may involve positive 

obligations which may include

Rights o f  Women: National and International Perspectives, (Philadelphia: University o f  Pennsylvania 
Press, 1994) pp 85-115.
93 Durrant, ‘The Abolition o f  Corporal Punishment in Canada: Parents’ versus Children’s Rights’ 2 
International Journal o f  Children's Rights (1994) 129-136.
94 N o 25599/94 AB v UK, op cit.
95 N o 8811/79 Seven Individuals v Sweden, op cit.
96 See also Harris, O ’Boyle & Warbrick, op cit, at p 321.
97 Nielsen v Dewnar&, judgment, op cit. See also the discussion o f  parental responsibility below Chapter 
8 Children in Conflict with the Law and the Deprivation o f  Liberty.
98 Costello-Roberts v UK, Comm Report, op cit, §51.
99 See Eur Court HR SfV v UK & C R v  UK, judgment o f  5 December 1995, unpublished. See also Van 
Beuren, ‘International Protection’.
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the adoption o f  m easures d esign ed  to secure respect for private life  even  in the sphere o f  
the relations o f  individuals betw een  th e m se lv e s .100

Thus, although the scope of the positive obligation is not clear cut and its notion will 

vary considerably from case to case depending on the practices followed and the 

situations obtaining in the Contracting States101 intervention in the family is not 

excluded. Interpreting respect for private life in the light of modem day conditions, 

in particular the increasing number of Council of Europe Member States which have 

banned the physical punishment of children may spur the Court into taking a more 

progressive approach. It may also be relevant that the Committee of Ministers has 

urged Member States to review their legislation in this area.102 Whether the 

Strasbourg organs move closer to such an approach in order to provide greater 

protection for the rights of the child in this area, it is unlikely to recommend that 

specific action be taken in this regard. This is principally because the choice of 

means calculated to secure compliance with Article 8 in the sphere o f relations of 

individuals between themselves fall within the State’s margin of appreciation. 

Thus it is possible that a failure to protect a child from intra-familiar violence may 

breach Article 8 without necessarily requiring the abolishment of physical 

punishment or any other specific legal measure.

Sexual Abuse
The European Convention contains no reference to the right of the child to be 

protected from sexual abuse and exploitation.104 Although the Commission has 

acknowledged that acute mental disturbances suffered by a victim o f sexual assault

100 X  & Y v the Netherlands, judgment, op cit, § 23. See also Eur Court HR Johnston  v Ireland, 
judgment o f  18 Dec 1986, Series A no 112, § 55.
101 See for example Abdulaziz, Cabales & Balkandali v UK, judgment o f  28 May 1985, Series A, no 94, 
§,67'
102 See Recommendation No R(85) 4 on Violence in the Family, adopted by the Committee o f  Ministers 
on 26 March 1985 in The Rights o f  the Child: A European Perspective, (Strasbourg: Council o f  
Europe, 1996) at pp 98-100.
103 X  & Y v the Netherlands, judgment, op cit, at § 24. However, \n X  & Y (§ 27) the Court found that 
the absence o f  an effective criminal (civil remedies were noted to have limited effect) remedy in these 
circumstances constituted a failure by the authorities to respect her right to private life.
104 Article 19 refers expressly to child sexual abuse and Article 34 expressly prohibits child 
exploitation. On this subject see Forder, ‘Steps in International Law to Combat Paedophiles and Steps 
towards Children’s Rights’ in 3(4) M aastrict Journal o f  European and Com parative Law  (1996) 323- 
328 and Hodgson, ‘Combating the Organised Sexual Exploitation o f  Asian Children: Recent 
Developments and Prospects’ 9 International Journal o f  Law and the Family ( \995)  25-53.
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may violate Article 3, it has failed to find that sexual assault committed by a private 

individual attracts State responsibility.105 Thus in common with many other areas, 

the Court and Commission i n X &  Y were concerned, not with whether the treatment 

itself violated Article 3 or Article 8, but whether there was sufficient protection, in 

the form of civil or criminal remedies to provide a vulnerable 16 year old girl with 

mental disabilities with adequate protection.106

A complaint made against Turkey, concerning the alleged assault and rape of a 17

year old girl by members of the security forces, provided the Commission with the

opportunity to examine the substantive issue in 1994.107 Having particular regard to

the girl’s young age, her special position of vulnerability and the Convention against

Torture108 the Commission had little difficulty finding that the deliberate ill-treatment

inflicted on her, which included being stripped naked clearly fell within the scope of

Article 3.109 However, it added that

[r]ape com m itted  by an o ffic ia l or person in authority on a detained person m ust in 
addition be regarded as treatm ent or punishm ent o f  an esp ecia lly  severe k ind .110

Having regard to the extreme vulnerability of the applicant and the deliberate

infliction on her of serious and cruel ill-treatment in a coercive and punitive context,

the Commission found the treatment to amount to torture within Article 3.111 The
112case is currently before the Court.

It is clear that State responsibility was engaged in the case of Aydin v Turkey and this 

distinguishes it from cases of sexual assault and rape committed by private 

individuals. Moreover, although it is positive that the treatment inflicted on the

105 X & Y v  the Netherlands, judgment, op cit, § 94.
106 Ibid.
107 No 23178/94 Aydin  v Turkey, Dec 28.11.94, DR 79, p 116.
108 European Convention for the Prevention o f  Torture and Inhuman and Degrading Treatment or 
Punishment, 26 November 1987, ETS No 126, reprinted in Brownlie, (Ed) Basic Documents on 
Human Rights, 3rd Ed (Oxford: Clarendon Press, 1992) . For further information see Heffeman, ‘The 
European Convention for the Prevention o f  Torture: A Euro-Window on the Plight o f  Detainees’ in 
Heffeman (Ed) Human Rights: A European Perspective (Dublin: The Roundhall Press, 1994) pp 116- 
126.
109 No 23178/94 Ay din v Turkey, Comm Report, 7.3.96, unpublished, § 189. 
n o Ibid.
111 This conclusion was reached by 26 votes to 1.
112 The hearing before the Court took place in January 1997 and jurisdiction has been relinquished to 
the plenary Court.
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victim, including rape, was found to amount to torture under Article 3, the 

Commission attached significance to its punitive context and the aggravating fact that 

the punishment was administered by a person in authority. The decision is thus not 

authority for the conclusion that rape in other circumstances will amount to torture. 

However, the Court has recognised that although sexuality is an important and 

intimate aspect o f private life, it is important in the context of regulating such 

behaviour that regard be had to the necessity to provide safeguards against the 

exploitation of those who are particularly vulnerable, notably children and young 

people.113 The Court has yet to find sexual exploitation or abuse to be contrary to 

Article 3 or indeed that Article 8 encompasses a positive obligation to shield young 

persons from undesirable and harmful sexual advances. Such a development would 

be welcome in the light o f the current position which seems to require little initiative 

from States in this area, while offering them a wide margin o f appreciation where 

they do take action.

Remedies
Article 13 of the European Convention has been interpreted as guaranteeing an 

‘effective remedy before a national authority’ to everyone who claims that his rights 

and freedoms under the Convention have been violated.114 Thus, it is central to the 

co-operative relationship between the Convention and national legal systems and, in 

conjunction with Article 26, it means that the Convention requires that the State 

provide effective national remedies and that individuals make use of them before 

submitting an application to the Commission. It serves to enhance the primary 

responsibility of States to secure the enjoyment of human rights and to facilitate the 

effective discharge of the subsidiary role of the Strasbourg institutions.

113 See Eur Court HR Dudgeon  v t//C, judgment o f  23 September 1981, Series A no 45. See also Eur 
Court HR Laskey, Jaggard & Brown v UK, judgment o f  19 February 1997, unpublished.
114 Eur Court HR Klaas v Germany, judgment o f  6 Sept 1978, Series A no 28, § 64. The text o f  Article 
13 provides that everyone whose rights and freedoms as set forth in this Convention are violated shall 
have an effective remedy before a national authority notwithstanding that the violation has been 
committed by persons acting in an official capacity. See generally Harris, O ’Boyle & Warbrick, at pp 
443-461 and Van Dijk & Van Hoof, at pp 520-532. See also Fawcett, The Application o f  the European 
Convention on Human Rights, 2nd Ed (New York: Oxford University Press, 1987) at pp 289-291.
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Article 13 has been called the most obscure provision in the Convention11'’ and 

although it has added some degree of clarity to the provision’s application, its 

interpretation by the Court has been criticised.116 The obligation to provide access to 

an effective remedy only arises where the applicant has an ‘arguable’ claim that he is 

a victim of a violation of the Convention.117 The link between this arguability of a 

claim in domestic proceedings and the ultimate success of an application at 

Convention level has proved contentious in physical punishment cases.

The Court clearly finds it adequate for the purposes of Article 13 that Convention
i  • 118arguments might be substantively effective in civil actions in the English courts.

In particular, it has failed to find that there is no effective remedy available under 

Article 13 because a civil action would be dismissed on the ground that the 

punishment in question fell within the grounds of reasonable and moderate 

chastisement.119 Moreover, it has found that effectiveness of a remedy does not 

depend on the certainty of a favourable outcome and that it is not for the Court to
190speculate as to what decision the English courts would have reached. Thus, the 

Court clearly refers only to the possibility of the remedial effectiveness of a civil 

action and not whether the substance of the Convention argument would adequately 

be considered by the domestic court. This approach varies from that of the 

Commission, which has found that where a civil action seeking to challenge school 

punishment as contrary to Article 3 has no chance of success, then Article 13 is 

violated.121 This is the case notwithstanding that it itself has dismissed on the merits 

the complaint under Article 3.122 In particular, the Commission has found that where 

such an action was taken, the domestic court’s failure to consider the criteria of 

Article 3, in particular the question of humiliation, meant that the civil remedy 

available was inadequate for the purposes of Article 13.123 Similarly in 7  v UK,n*

115 See Harris, O’Boyle & Warbrick, op cit, at p 443.
'16 See Van Dijk & Van Hoof, op cit, pp 528-531.
117 See Harris, O’Boyle & Warbrick, op cit, at pp 447-448 for a discussion o f ‘arguability’ in the 
context of the admissibility criteria (exhaustion of domestic remedies) o f the Convention under Article 
26.
118 See for example Costello-Roberts v UK, judgment, op cit, § 40.
119 Ibid.
no Ibid, at §41.
121 No 13134/87 Costello-Roberts v UK, Comm Report, op cit, § 59.
122 No 13134/87 Costello-Roberts v UK, Comm Report, op cit, § 59.
123 No 9471 /8 1 Warwick v UK, Comm Report, op cit, at p 18.
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the Commission found that because what is considered to be moderate and 

reasonable punishment for pupils in private schools under the English law of assault 

may constitute treatment contrary treatment to Article 3, the assault remedy was
125inadequate within the meaning of Article 13.

The Court’s judgment in Costello-Roberts means that as long an aggrieved individual 

can raise the substance o f a Convention complaint before the domestic authorities 

there will be no violation of Article 13. However, it remains unclear whether Article 

13 (or indeed Article 6) will be violated if the capacity of the child to take 

proceedings is in question, for instance where s/he lacks access to legal 

representation or a guardian ad litem or where there is a conflict in this relationship 

leading to inadequate representation. In the light of the Court’s failure to interpret 

Article 13 in a manner which serves to enhance the effectiveness of national 

remedies126 such an argument is likely to be made under Article 6 which offers a
• 127wider scope of protection.

The inability o f a 16 year old girl with mental disabilities to institute proceedings was 

examined under Article 8 in X  &Y in 1985. The application exposed a procedural 

gap in Dutch law which meant that due to the girl’s age and disability it was not 

possible either for her or her representative to bring a charge against a man who had 

sexually assaulted her.128 Although civil remedies were available, they were found to 

be inadequate in this case and thus the absence of an effective criminal remedy in the
• • 190circumstances constituted a failure to respect the girl’s right to private life.

No separate issue was found to arise under Article 13 in this case so it is clear that 

the protection offered by Article 8 in this regard is broader than that in the former 

provision. It has been suggested that the gap in the law exposed by the case

124 No 14229/88 Y v  UK, Comm Report, op cit, § 56.
125 See the concerns o f  the Committee on the Rights of the Child in this regard. Concluding 
Observations o f  the Committee on the Rights o f  the Child: United Kingdom, op cit, at § 16.
126 Harris, O’Boyle & Warbrick, op cit, at p 461.
127 See Chapter 5 Civil Liberties and the Right of the Child to Participate
128 See above.
'29 X & V v the Netherlands, judgment op cit, § 24-27.
130 X  & Y v the Netherlands, judgment, op cit, § 100-102.
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militates against imposing too wide an obligation on States to criminalise private

activities,131 although it does at least recognise the importance of an effective

criminal remedy in cases of sexual abuse. This was confirmed by the Court in

Stubbings which found that

children and other vulnerable individuals are entitled  to State protection [from  sexual 
abuse], in the form  o f  e ffec tiv e  deterrence from  such grave typ es o f  interference from  
essen tia l asp ects o f  their private liv e s .132

However, the positive obligation under Article 8 was found not necessarily to require 

the provision of unlimited civil remedies in circumstances where criminal law 

sanctions are in operation.133

The question o f access to a court by adults to obtain redress for sexual abuse 

experienced by them as children has been recently considered by the Strasbourg 

institutions under Article 6.134 The Commission found that the application of a strict 

time limit which precluded victims of sexual abuse (as an intentional injury) from 

instituting civil proceedings after a specific period of time violated Article 6 together 

with Article 14.135 In particular, the Commission was not satisfied that it was either 

reasonable or proportionate to allow flexibility in the application of the time limits 

where a victim of unintentional injury lacks the knowledge required to bring an 

action, but to exclude it entirely where a victim of intentional injury lacks the 

requisite knowledge. Arguments as to legal certainty, prevention of stale claims and 

injustice to defendants apply to both categories of victim. There were thus no 

apparent obstacles to allowing the courts to examine whether it was equitable to 

proceed in cases other than those of negligent injury.

131 The narrow interpretation o f  X & Y has been alluded to by the Commission which has referred to it 
in confirming that because Article 6 is the lex specialis with regard to the availability o f  the judicial 
determination o f  civil claims there was no need to examine the Article 8 complaint in N o 22083/93 
Stubbings v UK, Comm Report, 22.2.95, 19 EHRR 32. See also Harris, O ’Boyle & Warbrick, op cit, at 
p 323.
132 Eur Court HR Stubbings v £/£, judgment o f  22 Oct 1996, unpublished, § 64.
133 Ibid, § 66.
134 See No 22083/93 Stubbings v UK, Comm Report, op cit, No 22095/93 DS  v UK, Comm Report, 
22.2.95, unpublished and Stubbings v UK, judgment, op cit. See the background to the Stubbings case 
in Palmer, ‘Current Topic: Limitation Periods in Cases o f  Sexual Abuse: A Response under the 
European Convention’ 2 European Human Rights Law Review  (1996) 111-119. c f  the obligation 
placed on States by Article 19 o f  the Convention on the Rights o f  the Child to investigate, treat and 
follow up instances o f  child maltreatment. See Doek, op cit.
135 No 22083/93 Stubbings v UK, Comm Report, op cit, § 49-68.
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However, the Court attached greater weight to the purposes served by limitation 

periods in personal injury cases in finding the time limit to be consistent with the 

right of access to court under Article 6.136 In reaching this conclusion it noted the 

lack of uniformity among the Member States of the Council o f Europe regarding the
1 T T

length of civil limitation periods or the date from which they are reckoned. It also

commented on the developing awareness in recent years on the ‘range of problems

caused by child abuse and its psychological effects on victims’, and noted that

it is p ossib le  that the rules on lim itations o f  actions applying in M em ber States o f  the 
C ouncil o f  Europe m ay have to be am ended to m ake special p rovision  for this group o f  
claim ants in the near future.138

Nevertheless, as long as the essence of the right was not impaired and the restrictions 

on the exercise of the right were proportionate to the legitimate aim pursued the 

Court found that Article 6 was not violated.139 Reaching the same conclusion with 

regard to Article 6 together with Article 14, it adopted the reasoning that firstly, there 

was no difference in treatment between the victims of child sexual abuse and victims 

of other deliberate wrongdoing and secondly, that the victims of intentionally and 

negligently inflicted harm could not be said to be in analogous situations for the 

purposes of Article 14.140 In an extremely weak conclusion the Court observed that 

any comparison which could be drawn between the categories o f victim, and any 

difference in treatment which might be apparent, could be justified as reasonable and 

objective and within the State’s margin of appreciation.141

In contrast to this very disappointing decision stand the two dissenting judgments 

which place clear emphasis on the particular problems experienced by victims of 

child abuse in identifying, as adults, the causes of their psychological problems.142 

Both judges believed that the margin of appreciation afforded to the State had been 

too great and that the application of the strict time limit operated in a manner which

Stubbings v UK, judgment, op c 
1,7 Stubbings v UK, judgment, op c
138 Stubbings v UK, judgment, op c
139 Stubbings v UK, judgment, op c
140 Stubbings v UK, judgment, op c
141 Stubbings v L^, judgment, op c

' , § 5 1 .
/, § 54. 
t, § 56. 
t, § 56-57. 
t, § 73. 
t, § 74.

142 Only one judge, Judge Macdonald, found a violation o f  Article 6 together with Article 14 and two, 
Judge Macdonald and Judge Foighel found a violation o f  Article 6 alone. See their dissenting 
judgments at pp 23-27.
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infringed the rights of victims of child sexual abuse. These reasoned decisions are 

clearly preferable to the Court’s majority decision although it is positive that the 

Court appears to have left the door open for a future challenge to the application 

strict time limit by commenting on the fact that special protection for victims of child 

sexual abuse in this context may be warranted in the near future.

Rights o f the Alleged Abuser
The rights of those accused of child abuse or maltreatment rarely receive specific 

attention in the human rights context. However, defendants in such cases are as 

entitled to enjoy a fair trial and respect for their private life as those accused of other 

crimes. Yet, they may not be entitled to enjoy their fair trial rights where the 

circumstances of child abuse are the subject of a public inquiry, rather than a criminal 

trial. For example. Article 6 cannot be invoked to complain that a person accused of 

such abuse was not permitted at a public inquiry to cross examine witnesses or to 

give evidence.143 This is the case as long as the purpose of the inquiry is to 

investigate into the actions of the agencies involved in dealing with allegations of 

child abuse and not to determine the civil right to honour and reputation of a person 

accused of such maltreatment or whether this person has committed any criminal 

offence.144

The Commission has examined whether the inability of a person accused o f sexual 

abuse to cross examine his alleged victims is consistent with a fair trial under Article 

6. In this regard, it has consistently found that the admissibility o f evidence is 

primarily governed by the rules of domestic law and that, as a rule, it is for the 

national courts to assess the evidence before them.145 Although all evidence must 

normally be produced in the presence of the accused at a public hearing with a view 

to adversarial argument, the use in evidence of other statements previously made is 

not in itself inconsistent with Articles 6 § 1 and 6 § 3(d)146 provided that rules of the

14j No 22301/93 McKenzie v UK, Dec 1.12.93, unpublished.
144 Article 6 only applies to the determination o f  civil rights and obligations and a criminal charge. See 
Van Dijk & Van Hoof, op cit, at pp 294-358.
145 See for example N o 19525/92 Finkensieper v the Netherlands, Dec 1.7.95, unpublished.
146 This provides for the right o f  everyone charged with a criminal offence to examine or have examined 
witnesses against him and to obtain the attendance and examination o f  witnesses on his behalf under the 
same conditions as witnesses against him.
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defence have been respected. It is unclear therefore, whether the admittance of 

hearsay evidence in child sexual abuse proceedings is consistent with Article 6.147 

Given the significance of such evidence, its admittance would arguably disturb the 

balance between the parties which courts generally seek to maintain in such cases.

It is reflective of this need for balance that Article 6 does not grant the accused an 

unlimited right to secure the appearance o f witnesses in court and the Commission 

has found it a matter for domestic courts to decide whether it is necessary or 

advisable to hear a particular witness.148 However, the rules of the defence require 

that the defendant be given an adequate and proper opportunity to challenge and 

question witnesses against them either when these statements are made or at a later 

stage of proceedings.149 In this regard, the Commission has found that although a 

particular witness was not heard by the trial courts, the fact that she was examined by 

the investigating judge in the presence of the applicant’s lawyer and that the defence 

had ample opportunity to put questions to her meant that the court o f appeal’s failure 

to summon the witness did not infringe Article 6 .150

On considering the rights of the accused in criminal proceedings for sexual offences 

the Commission has had regard to the special features of such trials, which are often 

considered to be an ordeal for the alleged victim. Right to respect for the victim’s 

private life must be taken into account in deciding whether her accused has, as a 

whole, enjoyed a fair trial.151 It is accepted that, in such proceedings, certain 

measures may be taken in order to protect the victim, providing they can be 

reconciled with an adequate and effective exercise of the rights of the defence.152 

Although it is preferable to hear a witness in person, a court’s decision not to

147 See for example, O’Doherty, ‘Recent Cases on Hearsay Evidence in Civil Child Sexual Abuse 
Proceedings’ 14(12) Irish Law Times, Dec 1996, 284-287.
148 See Nos 25205/94 Kremers v the Netherlands, 25206/94 Hols v the Netherlands, N o 25207/94  
Kremers v the Netherlands N o 25208/94 Kremers v  the Netherlands, Decs, 19.10.95, unpublished.
149 Ibid.
150 See No 25205/94 Kremers v the Netherlands, op cit and N o 19525/92 Finkensieper v the 
Netherlands, op cit.
151 No 19525/92 Finkensieper v the Netherlands, op cit, § 66.
152 In one particular case the Commission noted that a psychiatrist had stated before the court that his 
first impression was that examination before the court had been extremely burdensome, painful and 
emotional for the witnesses, that it happened repeatedly that they could not answer a question because 
o f their emotions and that these emotions appeared to be genuine. See No 25205/94 Kremers v the 
Netherlands, op cit.
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summon a particular witness is not necessarily arbitrary or unreasonable given the 

sensitive nature of the case and the problems which a victim of sexual abuse may 

suffer giving evidence.153 This would appear to be the case only as long as the 

statement of the relevant witness is not the only evidence on which the court bases its 

conviction154 and it is unlikely that the same would hold true if the alleged victim 

provided the only uncorroborated evidence of the abuse.155 It is also uncertain 

whether it is consistent with a fair trial to allow a witness to appear in court, but yet 

permit him/her to refuse to answer emotionally burdensome questions, or be cross 

examined in the absence o f the accused.156 Here a balance must be achieved between 

the position in which the defence is placed and the victim’s right to respect for 

private life, which deserves special protection in proceedings for sexual abuse. In 

reaching this balance, it may be relevant for instance, that information in the case file 

is substantiated by other expert witnesses and that although the accused may not be 

present, his lawyer is free to cross examine.157 Nor has the Commission found that a 

refusal to grant a defendant a psychiatric assessment of a child victim in order to 

establish the child’s credibility and trustworthiness violates the right to fair trial. 

Here it agreed with the domestic court which had heard the child, that it was for the 

court to decide the question of credibility.

It is clear that allegations of child sexual abuse may have a detrimental impact on a 

person’s reputation, regardless o f their veracity. However the right to a reputation 

which is part of private life under Article 8 only protects the person from false 

accusations of this kind. Thus, where the Commission failed to establish whether 

information about an individual which was given to the press by the police resulting 

in him being falsely accused for other sexual offences and becoming socially isolated 

was inaccurate his claim under Article 8 was dismissed.159 In any case, the freedom

153 No 19525/92 Finkensieper v the Netherlands, op cit, § 67.
154 No 19525/92 Finkensieper v the Netherlands op cit, § 68.
155 It is noteworthy in this regard that three members o f  the Commission dissented on this point. They 
found that as the information which the relevant witness could provide was o f  considerable importance 
in evaluating the charges against the applicant and the fact that the reason which she refused to testify 
was not verified, the use o f  the statement together with the fact that no attempt was made to hear her 
before the court did not take sufficiently into account the rights o f  the defence.
156 Hols v  the Netherlands, op cit.
157 Ibid
158 N o 20708/92 HS v Sweden, Dec 11.1.94, unpublished.
159 No 24774/94 AK  v the Netherlands, Dec 6.4.95, unpublished.
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of information and the role of the press under Article 10 of the Convention together 

with the fact that the information published in the newspapers was summary and 

factual meant that any interference with his private life could be justified under 

Article 8 § 2.

Thus the Strasbourg institutions have yet to offer guidance under either Article 8 or 

Article 10 about the reporting of proceedings concerning child sexual abuse. In 

particular where intra-familial child sexual abuse occurs, there may be a danger that 

the publication of information relating to the alleged abuser may lead to the 

identification of the child victim involved. Concern may genuinely be expressed 

about the child’s right to privacy in such cases and indeed Article 6, which expressly 

provides for in camera hearings in order to protect the interests of the child, 

recognises this. Nonetheless, it is unclear how the rights o f the press under Article 

10160 may be balanced with the child’s right to privacy under Article 8 in this area.

Conclusion
It is clear that Article 8, as interpreted, provides far greater scope for the protection of 

the child from physical abuse and punishment than Article 3. Although the severity 

test applied by the Court to the former provision limits its range of protection, the 

concept o f positive obligations inherent in respect for physical integrity may indeed 

be developed further by the Strasbourg institutions in such a way as to require States 

to take proactive measures to protect children, particularly from intra-familial 

violence and abuse. The situation of moderate physical punishment is unclear and 

notwithstanding that it is now prohibited in several Council of Europe Member States 

and obsolete in nearly all European schools, the Court is still unlikely to impose such 

a specific obligation on States with regard to enforcing Article 8, particularly in the 

area of family life.

The issue of effective remedies is as unclear in the area of physical punishment as it 

is in many other areas of the Convention’s case law and given the protection offered

160 Where a debate is on-going in the media about incest but is not specific to an individual case, the 
Commission has failed to find that this interfered with the accused’s right to fair trial under Article 6. 
See No 20708/92 HS v Sweden, op cit.
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by Articles 6 and 8 in this regard applications are likely to have more success under 

these provisions. In particular, the Court appears to have left the door open for a later 

challenge to a regime which fails to consider the special requirements of victims of 

sexual abuse in seeking redress for their maltreatment.

The Convention institutions have been active in this area. Given the express and 

broad based protection offered to children under Article 19 o f the Convention on the 

Rights of the Child, however, it is disappointing that more guidance has not been 

sought from this provision as well as the Committee’s interpretation of it.



d x a jc r te :* *  O

Children in Need o f Special Protection  

Introduction
The rights and freedoms set out in the Convention on the Rights o f the Child are 

guaranteed to all children without discrimination.1 However, certain categories of 

children may require special assistance to facilitate their enjoyment o f Convention 

rights. In addition, many children have special needs and the Convention recognises 

that certain categories of children, such as children with disabilities, refugee children 

and children deprived of a family environment, need special protection. The 

European Convention does not make provision for either the specific needs of the 

child or the special needs of particularly vulnerable children. Moreover, in contrast to 

other areas of the Convention’s case law, the institutions have shown little enthusiasm 

for extending the Convention’s scope to provide these children with special protection 

and this is particularly true with regard to refugee children. The outlook with regard 

to the treatment of children with disabilities under the Convention is not so bleak, but 

there is as yet little to celebrate. This chapter circumscribes the limits of the 

protection which the Convention offers to refugee children and children with
• • 9  • •  • • • •disabilities, by first highlighting their needs and identifying the areas where potential 

for protection exists. A brief look at the issue of children with AIDS, a relatively new 

category of vulnerable children, concludes the chapter.

Refugee Children
The Convention on the Rights of the Child

The plight of refugees is widely documented, although it is only in recent times that 

the specific vulnerability and needs of refugee children, both within their families and

1 Article 2. See Chapter 1 Non-Discrimination.
2 On children deprived o f  a family environment see Chapter 13 Alternative Care.
3 See generally Hathaway, The Law o f  Refugee Status (Canada: Butterworths, 1991); Zolberg et al 
(Eds) Escape from  Violence: Conflict and the Refugee Crisis in the D eveloping World (New York: 
Oxford University Press, 1989); The New Asylum Seekers: Refugee Law in the 1980s: the Ninth Sokol 
Colluqiu (Dordrecht: Martinus Nijhoff, 1989) and Tuitt, False Images: L a w ’s Construction o f  the 
Refugee (London: Pluto, 1996).
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unaccompanied, have been recognised.4 In acknowledgment of the fact that the needs 

of children could not be served in isolation from their families, the UN High 

Commissioner for Refugees appointed a Project Officer for Women and Children in 

1990 and has also issued guidelines on refugee children.5 The Convention on the 

Status of Refugees, 1951, makes no special provision for children although its 

provisions are not age specific.6 This inadequacy is remedied somewhat by the 

Convention on the Rights of the Child, which makes specific provision for refugee 

children under Article 22.7 Moreover, the Convention extends protection to children 

seeking refugee status, as well as those recognised as refugees under the relevant 

international and domestic law and procedures. States are required to protect and 

assist such children and to obtain information necessary for their reunification with 

their parents or families. Where family members cannot be found, unaccompanied 

children are to be accorded the same protection as any child deprived of his or her
Q

family environment.

It is particularly important that refugee children are treated as children first and 

refugees second.9 In this regard, they enjoy the right to adequate health care and 

nutrition,10 and a standard of living adequate to ensure their physical, mental and 

social development.11 This takes on added significance where the children are living

4 See for example Jones, ‘Refugee Children: Treatment in International and Domestic Law’, 8(2) 
Immigration & Nationality Law & Practice  (1994) 46-51.
5 See Guidelines on Refugee Children 1988 reprinted in Van Bueren (Ed), International Documents on 
C/j/Wren (Dordrecht: Martinus Nijhoff, 1993) pp 350-386.
6 Convention relating to the Status o f  Refugees, adopted on 28 July 1951, UNTS vol 189, p 137 
reprinted in Brownlie (Ed), Basic Documents on Human Rights, 3rd Ed (Oxford: Clarendon Press, 
1992, at pp 64-81.
7 Article 22 § 1 provides that States parties shall take appropriate measures to ensure that a child who is 
seeking refugee status or who is considered a refugee in accordance with applicable international or 
domestic law and procedures, shall, whether unaccompanied or accompanied by his or her parents . . . 
receive appropriate protection and humanitarian assistance in the enjoyment o f  applicable rights set 
forth in the present Convention.
8 See below Chapter 13.
9 See Jones, op cit, at p 47.
10 Article 24 o ff the Convention on the Rights o f  the Child encourages states to ensure that no child 
shall be deprived o f  the right o f  access to health care services. See also below Chapter 2 The Social 
and Economic Rights o f  the Child. For comments o f  the Committee on the Rights o f  the Child here see 
UN Doc CRC/C/15/Add.33 Concluding Observations o f  the Committee on the Rights o f  the Child: 
Denmark, at § 14 and UN Doc CRC/C/15/Add.23 Concluding Observations o f  the Committee on the 
Rights o f  the Child: Norway, at § 12.
11 See Article 27 o f  the Convention on the Rights o f  the Child.



Children in Need o f  Special Protection 135

19in a refugee camp where access to such care may be difficult or severely restricted.
• 1 ^The right to a name and nationality also has enhanced meaning for refugee children.

The Convention also guarantees refugee children the right to education, with

particular reference to its aim o f developing respect for the child’s cultural identity,

language and the national values of the child’s country of origin.14 The right of a

child belonging to a minority to exercise his or her religion, culture or language is also

important here.15 Given the harrowing circumstances from which many refugee

children escape, the child may be in need of rehabilitative care and treatment.16 In a

new and strange environment, the refugee child may cling to his or her family as the

only semblance of normality and familiarity, and it is important therefore that the

Convention recognises the child’s right to know and be brought up by his or her

parents17 and the need to treat applications for family reunification in a humane and

expeditious manner.18 The Convention on the Rights of the Child is silent with regard

to the procedure by which the child’s refugee status is determined.19 However, the

Committee has stressed the need to make the process child-friendly and to make
• • • •  •  • • 90special provision for ascertaining the views o f such children.

European Convention on Human Rights

It is immediately clear from the rights of refugee children identified above that the text 

of the European Convention is as deficient in this area as it is in many areas of 

children’s rights. It makes little express provision for the social and economic rights 

which are relevant to refugee children and with the exception of the right to education.

12 See Van Bueren, The International Law on the Rights o f  the Child (The International Law) 
(Dordrecht: Martinus Nijhoff, 1995) at pp 368-369.
13 For a history o f  the right to nationality in this context, see Van Bueren The International Law, op cit, 
at pp 366-368. See also above Chapter 3 The Right o f  the Child to Identity.
14 See Articles 28 and 29 o f  the Convention. See Van Bueren, The International Law, at pp 369-370  
and below Chapter 7 The Right o f  the Child to Education.
15 See Article 30 o f  the Convention. See below Chapter 7 and above Chapter 4 Civil Liberties and the 
Right o f  the Child to Participate.
16 Article 39 o f  the Convention provides for the child’s physical and psychological recovery following 
abuse, maltreatment, torture or involvement in armed conflict. See further Van Bueren The 
International Law, op cit, at p 358.
17 See Article 7 o f  the Convention and below Chapter 3 The Right o f  the Child to Identity.
18 See Article 10. See further Chapter 10 Immigration.
19 For a general discussion o f  issues relating to the determination o f  refugee status for children, see Van 
Bueren, The International Law, op cit, pp 360-366.
20 See UN Doc CRC/C/15/Add.43 Concluding Observations o f  the Committee on the Rights o f  the 
Child: Germany, at § 19.
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• • • •  21 the express protection of cultural rights is similarly weak. Nonetheless, it is a

necessary and important starting point that Article 1 guarantees the rights in the

European Convention to everyone and thus the rights which may provide protection

may be invoked by a refugee child, as long as s/he was within the jurisdiction of a

Contracting Party when the alleged breach occurred. The right to education, which

cannot be denied to anyone in the light of Article 2 of Protocol No 1, taken alone or in
9^conjunction with Article 14, takes on added significance in the case of refugee 

children due to the role of education in integrating the child into the community and 

equipping the child with the skills necessary to provide him or her with equality of 

opportunity in the event of a prolonged stay in the host country. However, the 

Convention does not require that States provide education o f a specific type or in a 

particular language. Moreover, although the provision does not place an obligation on 

States to respect the linguistic preference of minorities, where a child does not enjoy 

an understanding o f a national language sufficient to ensure that his/her education is 

meaningful, then a question may arise under Article 2 o f Protocol No 1. For instance, 

if a Bosnian child is granted refugee status by Ireland and is sent to school without any 

additional English language tuition, it is not difficult to imagine the serious hindrance 

which the language barrier poses to the teacher’s obligation to instruct the child and 

the child’s ability to receive such instruction. Effective obstacles to education under 

Article 2 would appear to offer the State a choice of means in complying with the 

right to education which would allow either special tuition in the Bosnian language for 

the child in question or alternatively an intensive English language course to be laid 

on either prior to or coinciding with the child’s ordinary schooling.

Notwithstanding the potentially broad scope of protection which the non

discrimination principle provides, the relevance of the European Convention is 

significantly reduced by the fact that it does not contain either a right to asylum, 

refugee status or the right to enter, remain or stay in a country of which a person is not 

a national.24 However, an issue may arise under the Convention where the refusal of

21 See Chapter 2 The Social and Economic Rights o f  the Child.
22 See Van Dijk & Van Hoof, Theory and Practice o f  the European Convention on Human Rights, 2nd 
Ed (Deventer: Kluwer, 1990) at pp 7-9.
23 See generally Chapter 7 The Right o f  the Child to Education and Chapter 1 Non-Discrimination.
24 See Eur Court HR Berrehab v N e t h e r l a n d s , o f 21 June 1988, Series A no 138.
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entry or refoulement o f a refugee involves a violation of one of the Convention’s 

provisions, most notably the right to respect for family life under Article 8 or the 

prohibition on torture, inhuman and degrading treatment under Article 3. The 

former provision is clearly more relevant to the circumstances of immigration, where 

children seek to join their parents or other family members in a country where the 

latter are already legally resident.26 However, either provision may arguably be 

invoked in relation to the standards of treatment to be enjoyed by refugee children 

either during their stay in the Contracting Party either before or during the execution 

of an order returning them to their country of origin.

Thus, for example, Article 8 might be invoked to claim that the respect for family life 

requires that the integrity of a refugee family should be maintained during its 

expulsion.27 However, the European Commission has yet to find that such treatment 

violates Article 8 where separation occurs as a result of one or more family members
78  • •going into hiding to evade expulsion. It is unclear whether the Commission would 

reach a similar conclusion where the question of state responsibility for the separation 

of family members arises. Moreover, although the Court has found that the separation 

of a parent from a child as a result of the refusal to renew the former’s residence 

permit may result in a breach of Article 8 where family life exists between them and
90  • •obstacles to their maintaining family life ties cannot practically be surmounted, it is 

doubtful whether Article 8 could be interpreted to include a positive obligation to 

facilitate or permit family reunification.

25 See Boucaud, The Council o f  Europe and Child Welfare: The N eed fo r  a European Convention on 
Children's Rights, (Strasbourg: Council o f  Europe, 1989) pp 45-47.
26 Chapter 10 Immigration
27 The separation o f  a mother and her young child is more likely to raise an issue under Article 8 than 
Article 3. See Harris, O ’Boyle & Warbrick, Law o f  the European Convention on Human Rights 
(London: Butterworths, 1995) at p 73.
28 N o 9330/81 Bulus v Sweden, Dec 1.84, 6 EHRR 587. See also N o 23154/94 Dreshaj v Finland, Dec 
19.5.94, DR 11 A, p 126 where the Commission found that despite the applicant’s young age, the duties 
imposed by Article 8 could not be considered as extending to an obligation on the respondent state to 
refrain from expelling her mother and two siblings when their separation from other members o f  the 
family had occurred as a result o f  their decision to go into hiding. The Committee on the Rights o f  the 
Child has taken a stricter line on this issue. See UN Doc CRC/C/15/Add.23 Concluding Observations 
o f  the Committee on the Rights o f  the Child: Norway, at § 11.
29 See Berrehab v Netherlands, judgment, op cit.
30 See generally Storey, ‘The Right to Family Life and Immigration Case Law at Strasbourg’ 39 ICLQ 
(1990) 328-344. It is also relevant that the right o f  children to stay in a country, such as would arise 
where a child alone is granted refugee status does not entitle a parent, who does not have a residence
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It is established that expulsion may in certain circumstances amount to a violation of 

Article 3 where it would give rise to inhuman or degrading treatment. Although the 

Commission has not yet determined whether the expulsion of a refugee child who is in 

need of medical treatment would amount to a violation of Article 3,31 it would appear 

that the severity which treatment must attain before falling within the remit of this 

provision has restricted its application to cases involving children. This is illustrated 

by Nsona, which concerned the forced return to Zaire of a nine year old girl following 

the authorities’ refusal to permit her entry.33 The girl was separated from her escort 

on arrival in the Netherlands, accommodated in a hotel and then a nursery for seven 

days and finally put alone on a plane to Kinshasa, where she spent a further three days 

in the company of a stranger, following inadequate efforts to make arrangements for 

her to be met on her return. Notwithstanding the psychological impact which this 

treatment may have on a girl of Francine Nsona’s age, the Commission concluded that 

although her expulsion had involved a degree of hardship, it was not severe enough to 

violate Article 3. The Court agreed with this conclusion in principle finding that there 

were insufficient grounds for reproaching the Netherlands’ Government for not having 

acted with due diligence with regard to ensuring the girl’s care in Zaire.34 However, it 

did find that the haste with which the authorities gave effect to their decision to 

remove the girl and their apparent willingness to hand over all responsibility for her
• • •welfare to others as soon as she had left the Netherlands was open to criticism. 

Nevertheless, it is difficult to envisage what measures, if any, a State is obliged to 

adopt before expelling a child unaccompanied to his country will be inconsistent with 

the Convention. The Commission has acknowledged the importance of providing a 

level of care for children in such circumstances by attaching considerable importance 

to the fact that two unaccompanied boys being returned to Uganda would be met by a

permit, the right to stay as a result. See No 23938/94 Sorabjee v UK, Dec 23.10.95, unpublished and 
generally Chapter 3 The Right o f  the Child to Identity.
31 See No 9330/81 Bulus v Sweden, op cit. See the dissenting opinion o f  Mrs Thune and Mr Bekes 
concerning the application o f  Article 3 to child dependents in such cases in N o 23366/94 Nsona v 
Netherlands, Comm Report, 2.3.95, unpublished.
32 See generally Chapter 5 The Right o f  the Child to Protection from Abuse and Neglect.
33 N o 23366/94 Nsona v Netherlands, Comm Report, ibid  and Eur Court HR Nsona  v the Netherlands, 
judgment o f  26 November 1996, unpublished. See also Kilkelly, ‘Nsona v the Netherlands - poor 
treatment o f  immigrant minors does not violate the European Convention on Human Rights’ 8 
International Journal o f  Refugee Law  (1996) 640-650.
34 Nsona v Netherlands, judgment, op cit, § 102.
35 Nsona v Netherlands, judgment, op cit, § 103.
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representative of the Child Welfare Authority on their arrival in finding that their 

forced return alone would not violate Article 3. However, in an earlier case, the 

Commission accepted that it was not within the returning government’s power to give 

guarantees as to what should (not) happen to refugee children being returned, nor was
•7 7

it reasonable to require such guarantees.

Overall, the Commission has failed to find in favour of any child refugee that his or 

her expulsion, either alone or in the company of his or her family, will give rise to 

treatment contrary to Article 3. Families who have fled from situations of persecution 

in Yugoslavia,38 Turkey,39 Iran,40 Syria41 and Uganda42 have had their claims rejected 

by the Commission, although it is worth noting that although the children concerned 

are also listed as applicants before the Commission, the merits of their autonomous 

claims are rarely considered by the Commission or the domestic authorities 43 Nor 

has the protection of Article 3 of Protocol No 4 been applied successfully in cases 

involving children.44 As long as the Government in question agrees to have each 

individual case decided on its merits, the Commission has been satisfied that 

collective expulsion is not an issue.45

Neither the Convention on the Rights of the Child nor the European Convention on 

Human Rights makes provision for the treatment which a child should enjoy during

36 No 27249/95 Lwanga & Sempungo v Sweden, Dec 14.9.95, unpublished.
37 No 7011/75 Becker v Denmark, Dec 3.10.75, DR 3, p 215.
38 No 22178/93 Daferofski v Germany, Dec 31.8.94, unpublished. In this case the applicants were o f  
Macedonian origin in Yugoslavia where they complained that they suffered severe disadvantages as 
members o f  the Roma population there. The German authorities decided they were economic migrants 
and dismissed their claims to asylum, considering also that there was no danger that they would face 
persecution on their return or be separated as a family. In another case the Commission found that the 
father’s fear that on his return to Yugoslavia he would risk imprisonment or execution for deserting was 
not severe enough to raise an issue under Article 3. No 23521/94 M ilic v Sweden, Dec 5.7.94, 
unpublished.
39 No 27442/95 Tunc Family v Sweden, Dec 19.10.95, unpublished and No 27776/95 AG  v Sweden, 
Dec 26.10.95, unpublished.
40 No 27683/95  v Switzerland, Dec 6.9.95, unpublished.
41 28239/95 Shabo et al v Sweden, Dec 26.10.95, unpublished.
42 N o 27249/95 Lwanga & Sempungo v Sweden, op cit.
43 This may not necessarily deserve criticism because the examination o f  the application o f  the head o f  
the family unit is commonly undertaken where persecution is at issue. Nevertheless, it is worth noting 
that Article 2 o f  the Convention on the Rights o f  the Child prohibits discrimination on the grounds o f  a 
parent’s religious or political belief.
44 Article 3 o f  Protocol N o 4 prohibits both the expulsion o f  nationals and collective expulsion.
45 No 7011/75 Becker v Denmark, op cit.
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the determination of refugee status. However, given that such proceedings clearly fall 

within the meaning of ‘administrative proceedings’ under Article 12 § 2 of the 

Children’s Convention, it is arguable that providing the child with an opportunity to 

be heard in this context also requires affording refugee children independent 

representation.46 Under the European Convention the right to fair trial is only enjoyed 

by those seeking to determine a civil right or obligation, or a criminal charge, and 

cases concerning immigration and nationality fall outside its scope for this reason.47 

In addition, despite the consensus that children seeking or refused refugee status 

should not be detained48 it is unclear whether Article 5 prohibits such detention 49 

Regardless of whether the detention is consistent with the Convention, it is established 

that children deprived o f their liberty are entitled to have the lawfulness of such 

detention reviewed by a court and it is essential not only that the individual should 

have the opportunity to be heard in person, but that he should have the effective 

assistance of a lawyer.50 However this does not oblige Contracting States to inquire 

into each individual case o f refugee status or to take the views o f the children into 

account when deciding on the basis of their best interests whether refugee status 

should be granted or return to their country o f origin ordered.51

Despite the lack of case law in relation to child refugees the Commission has not been 

completely uninfluential in the area of child refugees. In Becker, the Government’s 

intention to analyse the application of each child for refugee status and to give 

consideration to the wishes and best interests of the individual children involved as 

part of this process was only announced during the Commission’s examination of the

46 Ibid. See also Van Bueren, The International Law, op cit, at p 371.
47 N o 3 325 /67X, Y, Z, V & W v  UK, Dec 15.12.67, X Yearbook, p 528. See further Harris, O’Boyle & 
Warbrick, op cit, at p 183, fri 11.
48 See for instance European Council on Refugees and Exiles, ‘Position on Refugee Children 
(November 1996) 9 International Journal o f  Refugee Law  (1997) 74-81 and UNHCR Guidelines on 
Refugee Children which note how detention or closed confinement in a camp inflict serious 
psychological and developmental harm on refugee children, in Van Bueren, (Ed) International 
Documents, op cit, at pp 356.
49 Article 5 § 1 (5) permits the detention o f  a person for the purposes o f  extradition or deportation, 
although the detention is only lawful for as long as deportation proceedings are in progress. See Eur 
Court HR Chahal v £/£, judgment o f  15 November 1996, unpublished, § 108 - 123. See also Chapter 8 
Children in Conflict with the Law and the Deprivation o f  Liberty'.
50 Eur Court HR Bouamar v Belgium, judgment o f  29 February 1987, Series A, no 129, § 60.
51 However, this issues were considered important in the Commission’s assessment o f  whether 
expulsion o f  a large number o f  children to Vietnam violated Article 3. See N o 7011/75 Becker v 
Denmark, op cit.
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application.^ This suggests that the Commission had some influence on the Danish 

Government’s handling of the affair. The Commission’s influence is also apparent in 

the reaching of friendly settlements where leave to stay is granted to child applicants 

and their families.

It is evident even from the limited case law of the Commission in this area that the 

European Convention is not equipped to provide adequate protection to refugee 

children. Nor have Articles 8 or 3 been applied with any success to such cases 

although their full potential has rarely been tested in this regard. The wide margin of 

appreciation enjoyed by States in the area of immigration appears to apply equally to 

refugees and, although the scope of protection offered by the Convention is extremely 

weak with regard to children, the Commission appears unwilling to adapt relevant 

provisions in a manner which might maximise the limited protection offered. The 

right to education may prove to be the exception to the rule in this case but its 

applicability has yet to be tested in such cases.

Children w ith D isabilities
Article 2 of the Convention on the Rights of the Child, which expressly prohibits 

discrimination on the grounds of disability, confirms that children with disabilities are 

entitled to equal treatment as children as well as special provision for their particular 

needs.54 However, Article 23, which makes express provision for children with 

disabilities, has been criticised for failing to distinguish between mental and physical 

disabilities (the former having consequences for the child’s evolving capacity under 

Articles 5 and 12), refusing to show preference for integrated versus special schooling 

and for the absence o f a positive obligation to improve the lives o f children with 

disabilities.55

52 N o 7011/75 Becker v Denmark, op cit.
53 See for example N o 17532/90 M SPM et al v the Netherlands, Dec 11.1.91, unpublished, where a 
Chilean family refused refugee status were granted leave to stay; N o 9330/81 Bulus v Sweden, Comm 
Report, 8.12.94, DR 39, p 75 where the Swedish Government granted the applicant’s two brothers leave 
to stay and paid their air fares back to Sweden.
54 For a discussion o f  international law relating to children with disabilities, see Van Bueren, The 
International Law, op cit, at pp 356-360.
55 See Van Bueren, The International Law, op cit, at p 359 - 360. However, the reference to the 
promotion o f  the exchange o f  information in the field o f  preventive health care and the treatment o f  
children with disabilities in the spirit o f  international co-operation is seen as positive step.
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The European Convention also contains a non-discrimination principle which may 

implicitly (‘any other status’) prohibit any denial of Convention rights to a child on 

the basis of disability. However, the parasitic nature o f the non-discrimination 

provision and the absence of clear social and economic rights among its substantive 

provisions56 means that it offers little to such children to facilitate their enjoyment of 

the right to health care, the promotion of self-reliance and dignity, and active 

participation in the community. Nevertheless, the inclusion of the right to education 

in the First Protocol to the European Convention is a positive step, particularly 

because access by children with disabilities to an appropriate and effective education 

is central to their full social integration and their subsequent ability to enjoy other 

fundamental rights.58 Although the negative formulation of the right to education 

under Article 2 of Protocol No 1 means that there is no obligation on the State to 

establish schools o f a particular kind or type, the Court has not ruled out that a 

positive obligation may be derived from Article 2.59 In line with the Court’s 

reasoning that it must be possible to draw benefit from education and its case law 

reaffirming the fundamental nature of the right to education, it is not inconceivable 

that failure to provide effective education for children with disabilities may constitute 

a violation of this provision.60

The question of what constitutes effective or appropriate education in this regard is 

only meaningful insofar as it relates to a specific individual case. For this reason, the 

issue of the nature o f education - integrated, special, a mixture o f both - which is 

appropriate to children with a variety or combination of physical, mental and sensory

56 See Chapter 2 The Social and Economic Rights o f  the Child. Where the substance o f  a complaint 
does not fall within a substantive provision o f  the Convention, no violation under Article 14 can occur. 
See N o 21439/93 Botta  v Italy, Comm Report, 15.10.96, unpublished, concerning the lack o f  disabled 
access to bathing facilities at the beach where the Commission commented that the matter fell more 
appropriately within the ambit o f  the European Social Charter.
57 See Article 23 § 1 Convention on the Rights o f  the Child which recognises that children with 
disabilities should enjoy a ‘full and decent life, in conditions which ensure dignity, promote self- 
reliance and facilitate the child’s active participation in the community’.
58 See further Chapter 1 above. For a discussion o f  the denial o f  civil liberties o f  children with 
disabilities see Middleton, ‘A Disabling Childhood’ 113 Childright (1995) 25-27.
59 Eur Court HR The Belgian Linguistic Case, judgment o f  23 July 1968, Series A no 6, § 3.
60 This may be facilitated by the distinction which the Court has drawn between education and teaching 
in Article 2 o f  Protocol N o 1, finding that the former is the whole process whereby adults endeavour to 
transmit their beliefs, culture and other values to the young, and teaching refers to the transmission o f  
knowledge and intellectual development. See Eur Court HR Cam pbell & Cosans v t//C, judgment o f  25 
February 1982, Series A no 48, § 33
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disabilities is a matter which falls within the State’s margin of appreciation. It is 

unclear whether the State is obliged to take into account a parent’s view on the 

appropriateness of such education in the context of the second sentence of Article 2 of 

Protocol No I.61 In this regard, the Commission has failed to establish whether a 

difference in opinion between a Government authority and a parent regarding the type 

of education appropriate for a child with a disability can be said to be based on a deep- 

founded conviction, rather than a difference of view regarding the best way of 

providing a disabled child with an education. In any case. Article 2 of Protocol No 1 

cannot be said to require the State to provide special facilities in order to 

accommodate particular convictions although it may affect the use of existing 

facilities.63 However, it is not insignificant that the Commission has observed the 

existence of an increasing body of opinion that wherever possible children with 

disabilities should be brought up with able bodied children of their own age. More 

specifically, it has noted that it is in keeping with current educational trends that 

children with special educational needs be educated with able bodied children of their 

own age, if that is compatible with the special education which they require, the 

provision of efficient education for other children at the school and the efficient use of 

resources.64 However, it is also acknowledged that such a policy cannot apply to 

every child with a disability and it is left to the appropriate authorities to decide how 

to make the best use possible o f the resources available to them in the interests o f such 

children generally. As a result, the Commission has failed to find that Article 2 of 

Protocol No 1 requires placing children who are severely brain damaged,65 severely
f\f\ • • • . . .  ASretarded in development, have hearing difficulties, physical disabilities or are 

dyslexic69 in a general school (with the expense of additional teaching staff which 

would be needed or to the detriment of other pupils) rather than to place them in a

61 This requires the State shall respect the rights o f  parents to ensure the education and teaching o f  their 
children in conformity with their own religious and philosophical convictions. For further information 
see Chapter 7 The Right o f  the Child to Education.
62 No 14135/88 P D & L D v  UK, Dec 2.10.89, DR 62, p 292.
63 No 14135/88 PD & LD  v UK, ibid. See the UK reservation referred to above.
64 No 18511/91 Dahlberg  v Sweden, Dec 2.3.94, unpublished.
64 No 14688/89 Simpson v UK, Dec 4.12.89, DR 64 p 188.
65 No 14135/88 P D & L D v  UK, op cit.
66 No 13887/88 Graeme v UK, Dec 5.2.90, DR 64, p 158.
67 No 25212/94 Klerks v the Netherlands, Dec 4.7.95, DR 82, p 129.
68 No 18511/91 Dahlberg  v Sweden, op cit.
69 No 14688/89 Simpson v UK, op cit.
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special school.70 The effect o f this is that where the needs of disabled children have 

been properly assessed by the education authorities at domestic level and the 

authorities have respected parents’ views as far as they are consistent with the best 

interests of the child in making provision to meet these needs, then no violation of 

Article 2 of Protocol No 1 will occur.71 However, an issue o f discrimination may 

arise where a child with physical disabilities commences at a mainstream school with 

the agreement o f the local authority which has carried out an assessment of her special 

needs, but where the facilities are inadequate for her to make use of the same facilities
79  • • • .  • • «as her peers. In addition to its more specific consequences, a positive decision by 

the Commission in this case would also confirm the category of ‘disability’ as a 

prohibited ground of discrimination, thereby opening the door for other claims relating
7 1

to education.

The Commission has failed to find that the right to be granted an education 

appropriate to the needs and aptitudes of a child is a civil right within the meaning of 

Article 6. As a result, the inability of a parent to challenge an assessment of the 

child’s needs does not violate Article 6.74 Nor is it necessary to afford the procedural 

guarantees of that provision - fairness, independence, impartiality o f tribunal, 

expediency - to situations in which the assessment of the child’s needs may be 

challenged.75

70 See No 25212/94 Klerks v the Netherlands, op cit; No 14688/89 Simpson v UK, op cit and No 
13887/88 Graeme v UK, op cit.
71 It may also be relevant here that on ratifying the Protocol the UK entered a reservation that in view of 
certain provisions of the Education Acts in the UK, the principle in the second sentence o f Article 2 is 
accepted only insofar as it is compatible with the provision of efficient instruction and training and the 
avoidance of unreasonable public expenditure. The question whether the reservation is valid according 
to recent jurisprudence on Article 64 and whether it is applicable in cases which concern provisions 
which entered into force subsequent to the making o f the reservation has not yet been answered by the 
Commission. See No 28915/95 Pile v UK, Dec 24.1.97, unpublished.
72 No 29046/95 v UK, a case concerning these facts, was communicated to the UK Government for 
observations in January 1997.
73 This case is likely to be distinguished from that mentioned earlier (No 21439/93 Botta v Italy, op cit) 
on the grounds that it does not concern general disabled access to a public facility, but the obligation of 
the State to provide a particular child with the same education as her able-bodied peers.
74 No 18511/91 Dahlberg v Sweden, op cit.
75 The applicant complained that his civil rights were determined by a biased body which created 
unreasonable delays, in violation of Article 6. No 14688/89 Simpson v UK, op cit.
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It is clear that it is not the Commission’s task to assess the standard of the special
• • • 1f t  • •facilities provided by the State. Nor can the requirement to place a child in a private 

specialised school with fees paid by the State be derived from Article 2 of Protocol No

I when a place is available in an ordinary school which has special teaching facilities
77for children with disabilities. Overall, the Commission appears to have taken both a 

pragmatic approach and one which attaches great importance to the best interests of 

children with disabilities in these cases. In relation to the policy of integrated 

education, it has looked favourably on situations where a compromise has been 

reached with, for example, the child attending an integrated school two days a week, 

with three days being spent at a special school, an approach which appears to be in 

line with the principles and provisions of the Convention on the Rights of the Child.78

Children w ith HIV/AIDS
Despite the increasing number of children contracting the AIDS virus either 

independently or by transmission by the mother to her child before, during or after 

birth, the consequences faced by children with the disease have yet to be fully 

assessed in the human rights context.79 However, the stigma of AIDS means that 

children with the HIV infection or full blown AIDS may face a barrier to health and
O A

social services. The Committee on the Rights of the Child has recognised this issue 

as a real problem facing children in Europe and by including AIDS as a prohibited 

category of discrimination under Article 2 of the Convention has encouraged States 

Parties to take measures to prevent and combat discrimination against children
Q 1

infected by the HIV virus or suffering from AIDS. In the context o f the European 

Convention however, the same principal barrier is identified with regard to affording 

special protection to children with AIDS as was highlighted above with regard to 

children refugees and children with disabilities - the lack of appropriate provisions

76 No 18511/91 Dahlberg v Sweden, op cit.
76 No 14688/89 Simpson v UK, op cit.
II No 18511/91 Dahlberg v Sweden, op cit.
77 No 14688/89 Simpson v UK, op c i t .
78 No 14135/88 P D & L D v  UK, op cit.
79 However see Sieghart, AIDS and Human Rights: A UK Perspective (London: British Medical 
Association Foundation for AIDS, 1989). «
80 Van Bueren, The International Law, op cit, at p 314.
81 See UN Doc CRC/C/15/Add.33 Concluding Observations o f  the Committee on the Rights o f  the 
Child: Denmark, at § 25.
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guaranteeing substantive rights to children in these circumstances, upon which a 

discrimination claim can be based.

The contribution of the Commission to the protection of children with AIDS is a 

distinct one which concerns the payment of compensation by the State to 

haemophiliacs who contacted the virus in the mid-1980s as a result o f contaminated 

blood products. Many of the complaints against France were brought by children or 

their guardians and although Article 6 was invoked with regard to having the claim for 

compensation determined within a reasonable time, the cases touched on the broader 

question of how children suffering from the virus were treated by the State. 

Notwithstanding state responsibility, many of the children involved either had their 

claims for compensation dismissed or were awarded small sums which they sought to 

challenge. Their legal battles for adequate compensation lasted four or five years in
89 • • •many cases and were often still on-going when applications were made to the 

Commission. Settlements were reached in all of these cases with payments of 

compensation ranging from 150,000 FF84 to 600,000 FF.85

A case brought against Denmark, however, resulted in the Commission finding that
• •  •the unreasonable length of the civil proceedings constituted a violation of Article 6.

The applicants in this case, including several children, were haemophiliacs who

contracted the virus in the mid-1980s following blood transfusions. According to the

Commission, the proceedings which lasted over five years on average had not been

conducted with the exceptional diligence called for on the part of the authorities,

particularly given that

what was at stake in the contested proceedings was o f  great importance to the 
applicants who are or were suffering from the incurable disease, in particular in the 
light o f  their reduced life expectancy which follow s therefrom.87

82 No 25805/94 Thebault v France, Dec 24.5.95, unpublished (five years and still ongoing); No 
25855/94 Cailhol v France, Dec 28.6.95, unpublished (four years and still ongoing) and No 26787/95 
Puskullu v France, Dec 13.9.95, unpublished (five years and still ongoing).
83 See No 26201/95 Hamraie v France, Dec 5.12.95.
84 No 25855/94 Cailhol v France, op cit.
85 No 25972/94 Henra v France, Dec 13.9.95, unpublished.
86 No 20826/94 UMD & Others v Denmark, Dec 30.11.95, unpublished.
87 No 20826/94 UMD & Others v Denmark, Comm Report, 24.5.95, unpublished, § 99.
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Thus the Commission’s impact on the individual lives of children with AIDS may be 

contrasted clearly with the more general recommendation made by the Committee on 

the Rights of the Child in encouraging a more pro-active approach to non

discrimination in this area. Given that the human right context in which AIDS cases 

may be examined has yet to be fully formulated the newness of the issue is evident in 

the lack of case law which it has generated in Strasbourg. Potential issues which might 

arise in this area in the future include a challenge to any exclusion of children with 

AIDS from education and infringements of private and family life in relation to either
o o

medical treatment or hospital treatment and the question which has already arisen in 

an adult case concerning the deportation of an AIDS victim to a country which does
• OQnot have facilities to ensure the child’s proper care in the circumstances. 

Conclusion
Although international law has been credited more with drawing special attention to 

the needs of refugee children, than children with disabilities,90 the Commission of 

Human Rights appears to have done little to protect children in either category. The 

lack o f special protection afforded to either adults or children in this area offers some 

explanation here, although equally the Commission’s reluctance to impose obligations 

on States beyond the scope of the Convention, as with refugees, and with financial 

implications with regard to children with disabilities, also plays a role. However, the 

issue o f education, in particular the notion of effective and appropriate instruction, 

provides the greatest potential for affording protection to refugee children and those 

with disabilities although it is, as yet underdeveloped.

88 See Chapter 2 The Social and Economic Rights o f the Child.
89 See for example Eur Court HR D v UK, judgment o f 2 May 1997, unpublished.
90 See Van Bueren, The International Law, op cit, at p 372.
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Introduction
The right to education is widely recognised both in the context o f social, economic

1 • • • * 2 and cultural rights and in the sphere o f civil and political rights. However, the

Convention on the Rights o f the Child is the only binding treaty which considers

education in the exclusive context o f the rights o f the child. For instance, in addition

to the detailed provisions which provide for the child’s education and the aims which

it should achieve3, it also recognises the right o f the child to be consulted about his/her

education.4 Furthermore, it makes express provision for the right o f the child with

disabilities to enjoy effective education and grants children o f minorities the right to

practise their religion and enjoy their language and cu lture/ The emphasis is thus

placed clearly on the right o f the child and this feature distinguishes the educational

provisions in the Convention from those in human rights law generally, (1 and the

European Convention specifically, where parental involvement in education is the

1 See Article 13 of the International Covenant on Social, Economic and Cultural Rights, adopted 16 
Dec 1966 (entry into force 3 Jan 1976) by GA Res 2200A (XXI) LINTS vol 993, p 3, reprinted in 
Ghandi, Blackstone’s International Human Rights Documents, (London: Blackstone Press, 1995).
2 See Article 2 of Protocol No 1 of the European Convention on Human Rights and its background in 
Robertson, ‘The European Convention on Human Rights: Recent Developments’, British Yearbook o f  
International Law (1951) 359-365, at pp 362-364.
3 Article 29 states that the education of the child shall be directed inter alia to the development of the 
child’s personality, talents and mental and physical ability to their fullest potential, the development of 
respect for human rights, and the development o f respect for the child’s parents, cultural identity, 
language and values. See further see Van Bueren, The International Law on the Rights o f  the Child 
(The International Law) (Dordrecht: Martinus Nijhoff, 1995), at pp 232-261. See also McGoldrick, 
‘The United Nations Convention on the Rights of the Child’, 5 International Journal o f  Law and the 
Family {\<)9\) 132-169, p 148.
4 Article 12 provides for the child’s right to be consulted in all matters affecting the child and the 
Committee on the Rights of the Child has used this provision to recommend that procedures be 
introduced to ensure that children are provided with the opportunity to express their views on the 
running of the schools in matters o f concern to them. UN Doc CRC/C/15/Add.34 Concluding 
Observations o f  the Committee on the Rights o f  the Child: the UK, at § 32.
3 See Article 30 and contrast it with Article 2 of Protocol No 1 of the European Convention which 
requires respect for the parent’s religious convictions in the education o f the child.
6 See the second sentence of Article 2 of Protocol No 1 of the European Convention and Article 18 § 4 
of the International Covenant on Civil and Political Rights, adopted by GA Res 2200A (XXI) of 16 Dec 
1966, entry into force 23 March 1976, UNTS vol 999, p 171, reprinted in Ghandi, op cit, which 
requires States to have respect for the liberty of parents to ensure the religious and moral education of 
their children in conformity with their own convictions.
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dominant feature. Thus, although the European Court o f Human Rights has 

acknowledged that the right to education in Article 2 o f Protocol No 1 belongs to the 

child, the perspective on the right has remained an adult one in areas such as religious 

beliefs, linguistic preferences and physical punishment.

This chapter aims to look at the scope o f the right to education under the European 

Convention and to examine the interpretation o f it by the Commission and Court from 

the perspective o f both parent and child. In particular, it will consider what 

obligations flow from the requirement to respect parent’s convictions, with special 

regard to linguistic preference and religious/secular views and what constitutes 

effective education under Article 2 o f Protocol No 1.

The Scope o f  th e Right to  E ducation
Article 2 o f Protocol No 1 provides that

[n]o person shall be denied the right to education. In the exercise o f any 
functions which it assumes in relation to education and to teaching, the 
State shall respect the right o f parents to ensure such education and 
teaching in conformity with their own religious and philosophical 
convictions.

The right to education set out in the first sentence above belongs to the child and it is 

the dominant part o f Article 2.7 The second sentence must be read with the first, and

it is thus on to the right to education that the right o f parents to respect for their
8 • • • religious and philosophical convictions must be grafted. Notwithstanding its

negative formulation Article 2 does enshrine a right,4 and in accordance with Article 1

o f the Convention, that right is guaranteed to everyone and to all children. The

significance o f the negative formulation is that it permits Contracting States to

recognise a right to education which stops short o f requiring them to establish at their

own expense, or to subsidise, education o f any particular type or level.10 According to

7 See Eur Court HR Campbell & Cosans v ^ J u d g m e n t  of 25 February 1982, Series A no 48, § 40.
8 Eur Court HR Kjeldsen, Busk Madsen & Pedersen v Denmark, judgment of 7 Dec 1976, Series A no 
23, § 50.
9 This distinguishes it from the right in other treaties: see for example. Article 13 ICESCR and Article 
28 o f the Convention on the Rights of the Child. Van Dijk & Van Hoof state that this emphasises the 
freedom to education rather than a right. See Van Dijk & Van Hoof, Theory and Practice o f  the 
European Convention on Human Rights 2nd Ed (Deventer: Kluwer, 1990), at p 467.
10 Eur Court HR The Belgian Linguistic Case, judgment of 23 July 1968, Series A no 6, § 3.
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the Court, the provision provides a right for those under the jurisdiction o f one o f the 

Contracting States to ‘avail themselves o f the means o f instruction existing at a given 

tim e’.11 This interpretation suggests that the scope o f the right to education may vary 

from one country to another and that where developments in the education system o f a

particular Contracting State lead to the establishment o f a new type o f education,
12access to it should be extended to all eligible persons in that country.

The Court has distinguished between education and teaching in Article 2 o f Protocol

No 1 by finding that

the education of children is the whole process whereby, in any society, adults 
endeavour to transmit their beliefs, culture and other values to the young, whereas 
teaching or instruction refers in particular to the transmission of knowledge and to 
intellectual development.13

It has been submitted that the right to education includes entry to nursery, primary, 

secondary and higher education, an interpretation which is arguably consistent with 

the wording, purpose and an effective interpretation o f Article 2 .14 However, the 

Commission appears to have restricted its focus to primary education,1̂  although it 

has not determined at what age school attendance should begin, how long it should be 

compulsory, what purposes the curriculum content should serve and whether it should 

be free, at least in theory.16 However, Article 2 o f Protocol No 1 does imply that the 

State has a right to establish compulsory schooling, either in State schools or by 

means o f private tuition, and the verification and enforcement o f educational 

standards is an integral part o f th is.17 Thus, where parents are given the freedom to 

educate their children at home, requiring them to cooperate in the assessment o f their 

children’s educational standards so as to ensure a certain level o f literacy and

11 Ibid.
12 See Van Dijk & Van Hoof, op cit, at p 467.
|J Campbell & Cosans v UK, judgment, op cit, § 33. See also Robertson, op cit, at p 363 for the 
differences in the French text {education and enseignement).
14 See Wildhaber, ‘Right to Education and Parental Rights’ in Matscher & Petzold (Eds) The European 
System fo r  the Protection o f  Human Rights ’ 531 -551, at p 531.
11 See No 5962/72 X v  UK, Dec 13.3.75, DR 2, p 50 and No 7671/76 15 Foreign Students v UK, Dec 
19.5.77, DR 9, p 185. See also Harris, O ’Boyle & Warbrick, Law o f  the European Convention on 
Human Rights, (London: Butterworths, 1995) at p 541.
16 cf Articles 28 and 29 of the Convention on the Rights of the Child, op cit.
17 No 10233/83 Family H v  UK, Dec 6.3.84, DR 37, p 105.
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• • 1 8numeracy, cannot be said to be inconsistent with Article 2. Nevertheless, a wide 

degree o f discretion appears to be enjoyed by the State as to how the provision of 

education is organised and regulated. In particular, such regulation may ‘vary in time 

and place according to the needs and resources o f the community and of 

individuals’.19 Additionally, it would appear that individual rights with respect to a 

particular level o f education may not always be the same. While the State may 

establish primary and even secondary education for all - technically it is not obliged to 

do either although any other interpretation o f the provision would have the effect of 

making the right purely illusory - it may establish minimum standards o f admission
22  • • • • 23and other conditions to restrict entry to third or higher level education. It is argued 

that any attempt to restrict access to primary education would be contrary to Article 2 

o f Protocol No 1, as well as the spirit o f the Convention as a whole, given the far- 

reaching consequences which it would have.24

E ffective E ducation
Although the Court has not ruled out that Article 2 o f Protocol No 1 may involve a

25positive obligation, it has not attempted to define its potential scope. For example, it 

has stated that, in order for the right to education to be effective, it is necessary that
• • 96the individual should have the benefit o f drawing profit from the education received. 

Although this statement was made in the context o f the recognition o f educational 

qualifications, it could also be said to have more general application relating to the 

effectiveness o f the process o f educating the child. Clearly the Court’s statement that

18 Ibid. In this regard see the declaration made by Ireland on ratification o f Protocol No 1 in the 
Secretariat to the European Commission o f Human Rights, Convention fo r  the Protection o f  Human 
Rights and Fundamental Freedoms (Strasbourg: Council o f Europe, August 1995), p 41. See also 
Fawcett, The Application o f  the European Convention on Human Rights (Oxford: Clarendon Press 
1987) at pp 412-413.
19 Belgian Linguistic Case, judgment, op cit, pp 31 -32.
20 See Harris, O’Boyle & Warbrick, op cit, at p 541.
21 No 8844/80 X  v UK, Dec 9.12.80, DR 23 p 228 in which it was found consistent with Article 2 of
Protocol No 1 that a student was not readmitted to university because he had failed the first year and
had a poor attendance record. See also No 11655/85 Glazewska v Sweden, Dec 10.10.85, DR 45, p 
300.
22 No 5492/72 X v  Austria, Dec 16.7.73, Collection 44, p 63.
23 In No 6094/73 Association X  v Sweden, Dec 6.7.77, DR 9, p 5 the Commission noted that ‘even 
assuming that Article 2 o f Protocol No 1 is applicable in cases of education at university level...’
24 See Van Dijk & Van Hoof, op cit, at p 469.
25 Belgian Linguistic Case, judgment, op cit, at § 3.
26 Belgian Linguistic Case, judgment, op cit, § 4.
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the Convention is intended to guarantee not rights that are theoretical and illusory, but
97rights which are practical and effective, is o f particular relevance here. Although it 

is recognised that some financial outlay is necessary to comply with Article 2 of 

Protocol No 1, insofar as the effectiveness o f education depends on either resources or 

the organisation o f the education system set up by the State, the negative formulation 

o f  the right in that provision would appear to avert the possibility o f a successful 

challenge.28 However, this may only be the case where denial o f education to the 

child results from the fact that a particular type o f education is the parent’s preference, 

rather than the way in which the State has organised its educational system. This issue 

might arise, for example, where the State’s policy is to provide only integrated
9Qschooling for children with disabilities. However, it is unclear whether there is, in 

the first place, a positive obligation on the State to make education accessible for 

those who have difficulty gaining access, either due to physical or sensory or learning 

disabilities’0 Is the State required to facilitate such access or indeed to assist learning 

so as to make the right to education effective in this way? Neither issue has yet been
•>i

determined by the Commission although a question o f equal access to education 

would undoubtedly arise under Article 2 o f Protocol No 1 together with Article 1432 

where a child with a disability is deprived o f education, either completely or in part.33

27 See Eur Court HR Airey v Ireland, judgm ent o f  9 October 1979, Series A no 32, § 24. See also Eur 
Court HR M arckx v 5e/g/«/w, judgm ent o f  13 June 1979, Series A no 31, § 31.
28 See No 14688/89 Sim pson v UK, Dec 4.12.89, DR 64, p 188 and No 14135/88 P D & L D v  UK, Dec 
2.10.89, DR 62, p 292. See also Harris, O ’Boyle & W arbrick, op cit, at p 543. This is true more so in 
the case o f  the UK which has entered a reservation to Article 2 o f  Protocol N o 1 accepting the principle 
affirmed in the second sentence only so far as is com patible with the provision o f  efficient instruction 
and training, and the avoidance o f  unreasonable public expenditure. See the reservation in the 
Secretariat’s publication o f  the Convention, op cit, at p 37. See also Cumper, ‘M uslims Knocking at the 
Class Room D oor’ NLJ (1989) p 1067.
29 In No 14688/89 Sim pson  v UK, op cit, the parents o f  a dyslexic child disagreed with the local 
education authority’s assessment o f  his needs which recommended placem ent in an integrated setting. 
In No 14135/88 PD & LD v UK, op cit, the parents preferred the education o f  their disabled children in 
integrated schools, in preference to specialised schools.
30 See the Com m ission’s decision to communicate to the UK government an application concerning the 
refusal o f an education authority to provide a lift at a school designated a having a priority for disabled 
access. N o 29046/95 X  v UK, Information Note No 139 on the 267th Session o f  the European 
Commission o f Human Rights (13-24 January), 4 Feb 1997. See also Chapter 6 Children in Need o f 
Special Protection.
Jl Article 1 provides that the Contracting Parties shall secure to everyone within their jurisdiction the 
rights and freedoms in the Convention.
j2 Article 14 prohibits discrim ination in securing the rights o f  the Convention on particular grounds 
such as sex, language or religion as well as ‘other status’. See further above Chapter 1 Non- 
Discrimination.
”  A more clear cut case would arise where there is discrimination against girls in selecting students for 
secondary schools. See W ildhaber, op cit, p 534.
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Private S ch ools
The right to education does not require States to establish new private schools; nor 

does it involve a duty to finance or subsidise private schools.34 An interpretation 

which prohibits the establishment o f private schools is unlikely, however,35 and 

Article 2 may thus be said to comprise the right to provide, as well as the right to 

receive, education /6 although the extent to which this depends on respect for parent’s 

convictions under the second sentence o f Article 2 is unclear. On the other hand, it 

has been argued that a state monopoly o f public schools may be consistent with 

Article 2 o f Protocol No 1 as long as parents’ philosophical and religious convictions 

are respected,’s although this approach may be too rigid to reflect the pluralism in 

education at which Article 2 was aimed.39 Regardless o f which approach is adopted, 

the right to establish and run a private school (or to teach children in the home) is not 

absolute40 and it may be subject to regulation by the State in order to ensure a proper 

educational system as a whole, with particular regard to quality.41

R esp ect for Parental C onvictions
It is well established that respect for parents’ religious and philosophical convictions, 

set out in the second sentence o f Article 2 o f Protocol No 1, must be read together 

with the right to education in the first sentence.42 The obligation to respect these 

convictions applies in both public and private systems o f education4'1 and thus the 

existence o f private schools does not absolve the State from respecting parents’

™No 10476/83 X v  Sweden, Dec 10.85, 9 EHRR 247; No 7782/77 X v  UK, Dec 2.5.78, DR 14, p 179, 
and No 6853/74 40 Mothers v Sweden, Dec 9.3.77, DR 9, p 27 (nursery schools).
’5 Nos 5095/71, 5920/72 & 5926/72 Kjeldsen, Busk Madsen & Pedersen v Denmark, Comm Report, 
21.3.75, unpublished, § 153. The Commission is more explicit in this regard in the more recent case of 
No 11535/86 Jordebo Foundation o f  Christian Schools & Jordebo v Sweden, Dec 6.3.87, DR 51, p 
125. However, the view o f the Court is not clear. See Kjeldsen, Busk Madsen & Pedersen v Denmark, 
judgment, op cit, § 50 where it finds that Article 2 does not distinguish between state and private 
teaching.
36 See Van Dijk & Van Hoof, op cit, at pp 470-471.
’7 For an argument that it is not dependent on the second sentence see Opsahl, ‘The Convention and the 
Right to Respect for Family Life’, in Robertson (Ed), Privacy and Human Rights (Manchester: MUP, 
1973) at pp 182-254.
38 Wildhaber, op cit, at p 534. See also below.
’9 Wildhaber, op cit at p 534 and Kjeldsen, Busk Madsen (£ Pedersen v Denmark, judgment, § 50.
40 This is a right which belongs to the parents and not the school. No 11535/86 Jordebo v Sweden, op 
cit.
41 No 11535/86 Jordebo v Sweden, op cit. See also No 10233/83 Family H v UK, op cit.
42 Kjeldsen, Busk Madsen & Pedersen v Denmark, judgment, op cit, § 50
43 Ibid.
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convictions in public schools. Furthermore, the duty must be observed in all the 

functions assumed by the State in the area of education, in relation to matters of 

academic interest, all aspects of school administration, the supervision of the 

educational system and questions of discipline.44 The obligation to respect parents’ 

religious and philosophical convictions aims at pluralism in education and its origin 

lies in the prevention of the indoctrination of children by the State. Therefore, it does 

not prevent States from

imparting, through teaching or education, knowledge of a directly or indirectly
relig ious or philosophical k ind,4'

but merely requires that, in education, the State takes care that information be 

conveyed in an objective and pluralistic manner.46 Nor does it permit parents to 

contest the integration of similar information into the school curriculum, since this 

would make the organisation of the curriculum impractical.47

Respect for parental convictions is seen as the discharge of a natural parental duty 

towards their children and their right corresponds to a responsibility which is linked to
48the child’s enjoyment and exercise of the right to education. It is relatively easy to 

identify convictions of a religious nature,49 and in practice, they may be respected by 

permitting exemptions from certain forms of religious instruction.'̂ 0 However, by 

their nature, philosophical convictions are not so easily defined and in Campbell & 

Cosans, guidance was offered on their interpretation. According to the Court, the 

expression denotes such convictions which are ‘worthy of respect in a democratic 

society’ and ‘not incompatible with human dignity’.51 Nor can the phrase be 

interpreted to include such views which ‘conflict with the fundamental right of the 

child to education’.̂ 2 The interpretation of views on corporal punishment as of a

44 Campbell & Cosans v UK, judgment, op cit, § 33-35.
45 Kjeldsen, Busk Madsen & Pedersen v Denmark, judgment, op cit, § 53.
46 Ibid
47 No 21787/93 Valsamis v Greece, Comm Report, 6.7.95, § 38.
48 No 21787/93 Valsamis v Greece, Comm Report, ibid, at § 52.
49 See below.
30 No 10491/83 Angeleni v Sweden, Dec 3.12.86, DR 51, p 41 and No 4733/71 Karnell & Hardnt v 
Sweden, Comm Report, 28.5.73, unpublished.
51 Campbell & Cosans v UK, judgment, op cit, § 36
52 Ibid. For a discussion of religious beliefs which may infringe the effectiveness o f the child’s 
education see Hamilton, ‘The Right to a Religious Education’ in Bainham, Pearl & Pickford (Eds), 
Frontiers o f  Family Law  (Chichester: Wiley, 1995) pp 228-242, at pp 231-236.
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philosophical nature has attracted c r i t i c i s m . b u t  the Commission and Court have 

both stressed that, in the absence o f guidance on the meaning o f the expression from 

the Travaux Preparatoires, they were free to give Article 2 an autonomous, 

contemporaneous and effective interpretation?4 While the interpretation o f the phrase 

to include views on physical punishment may appear generous in addition, the Court 

has placed a limit on the potentially broad scope o f parental influence in education by 

finding that the convictions to be taken into consideration are to be interpreted 

narrowly, having regard only to those views which attain a certain level o f cogency, 

seriousness, cohesion and importance.5'̂  Thus, a significant burden is placed on the 

individual parent to demonstrate that his belief is part o f a serious, cohesive and 

important thought process,56 that it is the basis for the objection being made, 57 and
58that it was brought to the attention o f the authorities.

The R ights o f  L inguistic M inorities
Despite recognition o f the rights o f linguistic minorities in other legal instruments,59 

in particular the Convention on the Rights o f the Child,60 no Article in the European 

Convention or any o f its Protocols makes special provision for language in 

education.61 Moreover, notwithstanding that pluralism in education for minorities 

requires that the assimilation o f minorities be prohibited , the Court has shown a

5j See the dissenting judgment o f Sir Vincent Evans in Campbell & Cosans v UK, judgment, op cit, pp 
21-22. See also Wildhaber, op cit, at p 536.
54 Nos 7511/76 & 7743/76 Campbell & Cosans v UK, Comm Report, 5.80, 3 EHRR 531, § 85-94 and 
judgment, op cit, § 36.
55 Ibid.
56 Nos 7511/76 & 7743/76 Campbell & Cosans v UK, Comm Report, op cit, at § 93.
37 No 9471/81 Warwick v UK, Comm Report, 18.7.86, DR 60, p 5, at p 18.
58 No 9303/81 B & D v  UK, Dec, 10.86, 9 EHRR 538,.
59 See generally Packer & Myntti (Eds), The Protection o f  Ethnic and Linguistic Minorities in Europe, 
(Abo: Institute for Human Rights, Abo Akademi University, 1993).
60 See Article 30 of the Convention on the Rights of the Child which provides that children o f minorities 
must not be denied the opportunity to enjoy their religion, culture or language. Perhaps more 
importantly Article 2 o f the Convention prohibits discrimination in the enjoyment o f Convention rights 
on the grounds of language. The scope o f the obligations arising from these provisions, read with the 
right to education in Article 28 is unclear. See also Article 5 o f the UNESCO Convention against
Discrimination in Education 1960 in Brownlie, op cit, at pp 318-324. See Van Bueren, The
International Law, op cit, at p 247.
61 See Connelly, ‘The European Convention on Human Rights and the Protection of Linguistic 
Minorities’, 2 Irish Journal o f  European Law (1993) 277-293, especially pp 286-287.
62 Cullen, ‘Education Rights or Minority Rights’ 7 International Journal o f  Law and the Family (1993) 
143-177, at pp 157-159.
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tolerance for assimilative policies which has been said to be out o f line with its
z :-j

insistence on pluralism in other matters.

The Belgian Linguistic Case clarified that the right to education under Article 2 of

Protocol No 1 contains no linguistic requirement per se. Thus the State is under no

obligation to respect parents’ linguistic convictions, as such an interpretation of

‘religious and philosophical convictions’ would amount to a distortion o f its ordinary

meaning.64 Nor does Article 2 enshrine the right to have established or subsidised

schools in which education is provided in a given language.6'̂  Although the provision

does not specify the language in which education must be conducted in order to

respect the right to education, the Court has found that Article 2

would be meaningless if it did not imply in favour of its beneficiaries, the right to be 
educated in the national language or in one of the national languages, as the case

i 66m ay be.

Yet, this does not place an obligation on Contracting States to respect the rights of 

children o f linguistic minorities to be educated in their own language. Nor, when 

Article 2 o f Protocol No 1 is read with Article 14 (the non-discrimination clause), 

does it have the effect o f guaranteeing to children the right to obtain instruction in a 

language o f his/her own or parents’ choice.67 For this reason, the claim o f French- 

speaking parents, that the Belgian linguistic arrangements and the educational system 

based thereon treated their children differently from Dutch speaking children without 

objective or reasonable justification, failed on several counts. However, the Court did 

find one minor practice to be inconsistent with Article 14, namely that Dutch-speaking 

children in a particular area could attend Dutch language schools in a bilingual district 

outside the neighbourhood, whereas French-speaking children in an equivalent 

Flemish area could not attend French language schools in the same bilingual district 

and were obliged to attend a local Dutch language schools instead.68 Overall, 

however, it found that the system, which was based on the principle o f territoriality,

See Harris, O ’Boyle & Warbrick, op cit, at p 548.
64 Belgian Linguistic Case, judgment, op cit, § 6. The Court made reference to the Travaux 
Preparatoires which showed the express rejection o f Danish proposal for protection of linguistic 
minorities during the drafting of the Convention.

Belgian Linguistic Case, judgment, op cit, § 7.
66 Belgian Linguistic Case, judgment, op cit, § 3.
67 Belgian Linguistic Case, judgment, op cit, §11.  This, the Court said, would lead to ‘absurd results’.
68 Belgian Linguistic Case, judgment, op cit, § 32.
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aimed legitimately to protect the linguistic homogeneity o f the region and although it 

caused hardship, the measures in question did not amount to treatment which was 

arbitrary.69

It is remembered that the State is under no obligation under the Convention or its 

Protocols to set up or finance private schools to respect the rights o f a linguistic 

minority. Nevertheless, where the absence o f tuition in a particular language, say in 

the case o f immigrant or refugee children, can be said to raise concern about the 

effectiveness o f education, an arguable claim may be made out under Article 2, either
70alone or together with Article 14. In this regard, it has been submitted that because 

language is so intimately connected with education, where essential language tuition is 

denied, such a practice may injure the substance o f the child’s right.71 It may be 

argued that a parent’s right to send children to a private school reconciles the rights of 

minorities with the objective o f pluralism, however this is only true insofar as such
72schools are affordable and accessible. Moreover, given that linguistic minorities are 

excluded from the protection o f the second sentence o f Article 2, it is unlikely that the 

practice o f offering varying levels o f support to different linguistic minorities would 

violate Article 2 with Article 14.73 Although the Convention may require that the 

State tolerates independent or private schools o f this kind, it would appear that, for the 

moment at least, it does not necessarily have to support them.

b9Belgian Linguistic Case, judgment, op cit, § 7. c f the opinion of the Commission in Belgian 
Linguistic Case, Comm Report, 24.6.65, Series B no 1, which found several o f the impugned aspects of 
the education system to have the effect of causing French-speaking children in Dutch-speaking regions 
to abandon their language. See also Cullen, op cit, at p 158. The Commission also found restrictions 
on the school which a Greek speaking child could attend were justified. No 4372/80 X  v Belgium, Dec 
2.2.71, 14 Yearbook (1971) p 398.
70 See further Chapter 6 Children in Need o f Special Protection.
71 See Wildhaber, op cit, at p 541.
72 Hamilton, ‘The Right to a Religious Education’ in Bainham, Pearl & Pickford, op cit, at p 233.
7’ No 23716/94 SM  & GC v UK, Dec 29.11.95, unpublished, which concerned the poor funding 
available to Irish language schools in Northern Ireland would have addressed that question if the case 
had not been struck off due to the applicants’ failure to respond. However see No 7782/77 X  v UK, 
Dec, 2.5.78, DR 14, p l79  where the Commission found that the different levels of funding available to 
state schools and ‘maintained’ schools was justified because the state subsidy offered to maintained 
schools was large and the advantages were considerable.

See also Nos 18357/91 D & AH  v Greece, Dec 23.10.95, unpublished, where the refusal of the Greek 
authorities to award a licence for the establishment o f a foreign language school despite a Court 
decision ordering it to do so violated Article 6.
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R eligious E ducation
The right to religious freedom is recognised in many human rights instruments both at 

international and regional level74 and the child’s right, the exercise o f which is subject 

to the guidance o f his or her parents, is recognised in Article 14 o f the Convention on 

the Rights o f the Child.7:1 Article 2 o f Protocol No 1 to the European Convention 

aims to prevent religious indoctrination o f the child by the State and the Court’s 

assertion that this provision is to be read in the context o f the Convention, in 

particular Articles 8, 9 and 10,76 suggests that the evolving capacity o f the child may 

be invoked here.

What is the scope o f the State’s obligation to respect a parent’s religious convictions 

in education? It is clear that the State is required to respect such beliefs in all aspects 

o f the functions which it undertakes in the sphere o f education. It does not mean that 

information or knowledge with a religious dimension may not be transmitted to 

pupils, but that the passing on o f this information must be undertaken in an objective 

and pluralistic manner.77 This principle may be easy to apply to the administration of 

corporal punishment and the teaching o f sex education, but its implications are not
78easy to determine in the context o f religious instruction. For instance, it may be 

difficult to distinguish between teaching children about different religions on the one 

hand, and religious instruction in a particular religion which involves an element o f 

prayer, on the other. While the former may be consistent with Article 2 as long as the 

content and mode o f conveying the information is both objective and leaves adequate 

room for parental guidance,79 it would appear that making child attendance at the
or»

latter class compulsory would violate Article 2. In any case, while permitting

74 For example, Article 18 of the ICCPR; the Declaration on the Elimination of All Forms of 
Intolerance and of Discrimination based on Religion or Belief; Article 12 of the African Charter on 
Human Rights and Article 9 o f the European Convention on Human Rights.
75 See Van Bueren, The International Law, op cit, pp 156-159 and above Chapter 4 Civil Liberties and 
the Right o f the Child to Participate.
76 Kjeldsen, Busk Madsen & Pedersen v Denmark, judgment, op cit, § 52.
11Kjeldsen, Busk Madsen & Pedersen v Denmark, ]u<\gmzr&, op cit, § 53.
78 The Commission pointed to this difficulty in No 21787/93 Valsamis v Greece, Comm Report, op cit, 
§38.
79 Kjeldsen, Busk Madsen & Pedersen v Denmark, judgment, op cit, § 54, mutatis mutandis.
80 See No 10491/83 Angeleni v Sweden, op cit where Sweden’s reservation precluded the finding of a 
violation in this regard. See also No 4733/71 Karnell & Hardnt v Sweden, Dec 28.5.73, 14 Yearbook 
(1971) p 664. Parents in this case complained that compulsory religious instruction in state schools 
prevented them form educating their children in accordance with their religious convictions. The case
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parents to withdraw their children from religious instruction is arguably sufficient to 

fulfil the obligation to respect religious convictions under Article 2, the Court is 

unlikely to find that the State need do more,81 notwithstanding that the process of

withdrawing a child from such instruction may mark the child out to be different,
82when pressure to conform is great.

Respect for the religious convictions o f parents under Article 2 means that States 

cannot prohibit members o f religious minorities from establishing their own schools. 

The view that such schools are entitled to the same support as state schools is an 

optimistic one,8'1 in the light o f the Court’s ruling that the second sentence o f Article 2
84does not require States to provide any particular form o f education. However, an 

issue o f this nature may arise where failure to provide such support results in the 

denial o f the child’s right to education under the first sentence and a situation whereby
85a parent’s religious beliefs cannot be respected in any other way. This may cause 

difficulty where the system o f state schools is expressly committed to religious 

education, such as the Irish system, and where the establishment o f secular schools, 

for those who wish to avoid the strong religious ethos, is not facilitated.86 In any case, 

the Court has stressed that the second sentence of Article 2 aims at safeguarding 

pluralism which is ‘essential for the preservation o f the democratic society’ and the 

extent to which this pluralism must be ensured in both public and private education 

has yet to be determined.87

was settled following the issuing of an order providing that religion would be taught as a separate 
subject. See Boucaud, The Council o f  Europe and Child Welfare: The Need fo r  a European 
Convention on Children’s Rights (Strasbourg: Council o f Europe, 1989), at p 17.
81 Hamilton & Watt, ‘A Discriminating Education - Collective Worship in Schools’, 7(4) Child and 
Family Law Quarterly (1995) pp 28-42, at p 33.
82 Ibid, at p 34. It is the opinion o f the Committee on the Rights o f the Child that a system of 
withdrawing the child form religious instruction which requires the child to expose the faith o f the child 
concerned may violate the child’s right to privacy. See UN Doc CRC/C/15/Add.23 Concluding 
Observations o f  the Committee on the Rights o f  the Child: Norway, at § 9.
8j Van Dijk & Van Hoof, op cit, at p 473.
84 Harris, O ’Boyle & Warbrick, op cit, at p 548.
85 Ibid. See also Hamilton, op cit, for a discussion o f the conflict which may arise between a child’s 
right to an effective education and respect for parent’s religious convictions, at pp 231-236. See 
generally, Cumper, op cit.
86 See Clarke, ‘Freedom of Thought in Schools: A Comparative Study’ 35 1CLQ (1986) 271-301, at p 
297. See also the concerns raised by the Children’s Rights Alliance (Republic of Ireland) in its report 
to the UN Committee on the Rights of the Child in Kilkelly, Small Voices: Vital Rights (Dublin: CRA, 
1997), at §115-116.
87 See Van Dijk & Van Hoof, op cit, at p 473.
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With regard to the second sentence o f Article 2 o f Protocol No 1, although it may be
88argued that the right to respect for convictions in education also belongs to children 

support for this view cannot be found in Strasbourg jurisprudence. Instead, where 

parents have invoked Article 2 o f Protocol No 1, children have invoked Article 9, 

which protects the freedom o f thought, conscience and religion, in complaining about 

a lack o f respect for religious beliefs. The case law is dominated by two recent cases 

concerning the compulsory participation o f a Jehovah’s Witness in a school 

procession to celebrate a national holiday commemorating the beginning o f the
O Q

Greece-Italian war in 1970. Notwithstanding that the girl’s parents had expressly 

requested her exemption from religious education, including any manifestation 

contrary to her religious convictions and specifying commemoration o f the national 

holiday, the girl was penalised for failure to attend and received a one day suspension 

from school. However, both Strasbourg institutions disagreed with the girl’s parents 

about the military nature o f the procession and failed to find that it created a challenge 

to the girl’s pacifist beliefs. Finding it decisive that it was fully integrated in the 

traditional nature o f Greek schooling and culture and that no exceptions were 

permitted in making attendance obligatory, the Commission could not conclude that 

requiring participation in the procession amounted to indoctrination contrary to 

Article 2.90 Although it reached the same conclusion, the Court raised a judicial 

eyebrow in relation to the compulsory nature o f the parade and the penalty imposed 

for non-attendance, given the possibility that it would have a psychological impact on 

the girl.91

The same conclusion was reached in relation to the young girl’s complaint under 

Article 9,92 although it is arguable whether either institution could be said to have

88 See Wildhaber, op cit, at p 546 and Van Bueren, The International Law, op cit, at pp 240-245 where 
she discusses the case law on Article 2 of Protocol No 1 in the context o f a child’s right.
89 See No 21787/93 Valsamis v Greece and No 24095/94 Efstratiou v Greece, Comm Reports, 1 1.4.96, 
unpublished; Eur Court HR Valsamis v Greece and Efstratiou v Greece, judgments of 18 December 
1996, unpublished.
90 No 21787/93 Valsamis v Greece, Comm Report, ibid, § 36-41.
91 Valsamis v Greece, judgment, op cit, § 31-32.
92 However, one member of the Commission found that Article 2 of Protocol No 1 alone had been 
violated, two members believed that only Article 9 had been violated and eight members believed that 
both provisions had been infringed.
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93analysed the complaint from the child’s individual perspective. Overall, the 

conclusion appears to be remarkably inconsistent with the objectives of pluralism and 

tolerance referred to by the minority of the Commission and it completely ignores the 

right of a child of a minority to enjoy his or her religion set out in Article 30 of the 

Convention on the Rights of the Child.94

Philosoph ical C onvictions
In the light of the fact that the term ‘philosophical convictions’ is not capable of 

exhaustive definition,95 the Court has set out the criteria by which the content of 

philosophical convictions is to be determined, finding in particular that the views must 

be shown to be part of a serious, cohesive and important thought process.96 

Notwithstanding this guidance, however, the only instance in which such views have 

been found to fall within the scope of Article 2 of Protocol No 1 is in relation to 

corporal punishment.97 In Campbell & Cosans, the Court found that the applicant 

parents’ convictions were to be distinguished from views which may be held on other 

methods of discipline or discipline in general because they related to a ‘weighty and 

substantial aspect o f human life’, namely physical integrity, the propriety o f the use of
• 98the punishment and the prevention of any harm which its use might involve. 

Moreover, corporal punishment was found to be an integral part of the process by 

which a school moulds and develops the character of its pupils.99

In the light of these criteria, it is difficult to envisage what other aspects o f schooling 

would invoke the obligation of the State to respect parents’ views, especially given 

that the fundamental issue of language has been excluded.100 In principle, the setting

9’ No 21787/93 Valsamis v Greece, Comm Report, op cit, § 50 and judgment, op cit, § 37. Both the 
Commission and Court applied their conclusions mutatis mutandis to the Article 9 complaint. See 
Chapter 4 Civil Liberties and the Right o f the Child to Participate.
94 See Van Bueren, The International Law, op cit, at pp 247-248. See also McGoldrick, op cit, at p 
149.
95 Campbell & Cosans v UK, judgment, op cit, § 36.
96 Campbell & Cosans v UK, judgment, op cit, § 36.
97 Ibid, § 36. See also No 17187/90 Bernard cS: Ors v Luxembourg, Dec 8.9.93, DR 75, p 57 
concerning parents’ objections to moral education.
98 Campbell & Cosans v (/AT, judgment, op cit, § 36.
"Campbell & Cosans v judgment, op cit, § 33.
100 See the dissenting opinion of Judge Verdross in Campbell & Cosans v UK, judgment, op cit, pp 308- 
311.
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and planning of the curriculum falls within the competence of the State101 and this has 

been found to include the allocation of places in secondary schools and the operation 

of secondary systems of education.102 However, because permitting parents to object 

to the incorporation of teaching of a philosophical or religious nature would lead to a 

situation where all institutionalised teaching would risk being impracticablel0j (and 

the same consideration is found to apply to the organisation of the educational system 

itself)104 such matters, it appears, do not deserve respect within the meaning of Article 

2. It also appears that, as long as private education provides an alternative for 

objecting parents, then the State’s duty under Article 2 will be fulfilled.10'̂  In this 

regard, the Commission’s approach as to what nature of views constitute 

philosophical convictions has been inconsistent.106 Instead of deciding on the facts of 

each case whether a parent’s views are of a serious and fundamental nature so as to 

attract the duty of the State to respect them, the Commission appears to have taken a 

more practical and flexible approach as to what is feasible in the circumstances. 

Nonetheless, it is implicit in the case law and from the importance attached to the 

notion of ‘seriousness’ that the mere preferences of parents with regard to their 

children’s schooling do not attract the protection of Article 2 .107 This is substantiated 

by the physical punishment cases, such as Campbell & Cosans'08 and Warwick, 

where it is not insignificant that the basis of the parents’ convictions was treatment 

which in itself raised an arguable claim under Article 3 of the Convention.110 It is also 

important that respect for a parent’s convictions must not harm the fundamental right 

to education set out in the first sentence of Article 2. Thus in Campbell and Cosans, 

although one of the boys had not been subjected to the punishment with which he was

101 See Kjeldsen, Busk Madsen & Pedersen v Denmark, judgment, op cit and in Chapter 2 The Social 
and Economic Rights o f the Child.
102 No 7527/76 X &  Y v  UK, Dec 5.7.77, DR 11 p 147.
103 No 21787/93 Valsamis v Greece, Comm Report, op cit, § 38; No 9411/81 Mr & Mrs X  & their Son v 
Germany, Dec 7.82, 5 EHRR 276 where the parents disagreed with the technologically oriented 
ideology of the school.
104 Ibid
105 See for example Nos 10228/82 &10229/82 v UK, Dec 3.84, 7 EHRR 141, which concerned the 
parent’s preference for their children to attend single-sex grammar schools.
106 The test is said to be easier to articulate than apply. See Harris, O ’Boyle & Warbrick, op cit, at p 
545.
107 No 7527/76X & Y v  UK, op cit.
108 Campbell & Cosans v UK, judgment, op cit.
109 No 9471/81 Warwick v UK, Comm Report, 18.7.86, DR 60, p 5. See further Chapter 5 The Right of 
the Child to Protection from Abuse and Neglect.
110 See Harris, O ’Boyle & Warbrick., op cit, at p 546.
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threatened, the fact that he was suspended from school until he was prepared to accept 

it amounted to a violation o f his right to education.111

The Right to  E ducation - Parent or Child R ight?
The Court has clearly recognised that the right to education set out in the first sentence

of Article 2 o f Protocol No 1 belongs to the child and that the parent’s right to respect
112for their convictions in the second sentence is subsidiary in nature. However, while 

the wishes o f the parent are an important consideration, they are clearly not the sole 

consideration. This is reflected in the fact that the exercise o f the parental right under 

Article 2 is not absolute and may not in any way injure the substance o f the child’s 

right to education. Thus, it is the child which enjoys a right o f access to existing 

educational institutions; the child which has a right not to be discriminated against in 

this regard, and the child which is to be protected against indoctrination, an aim which 

the parental right in Article 2 sets out to achieve. The child is also entitled to benefit 

from his/her education and as a result s/he enjoys the right to official recognition of 

studies which have been successfully com pleted.11 ’

Notwithstanding the accuracy of the above assertions, the child is not considered to 

have sufficient capacity to exercise his/her right to education114 and the question is 

frequently asked whether education is the child’s right at all, or whether it is more 

accurately considered a duty o f the State, a responsibility o f a parent, or even a 

parent’s exercise o f a child’s r i g h t . I t  is undoubted that, until recently, children 

were to a large extent perceived as ‘silent receptacles o f knowledge’, while the 

parental right to have a child educated in accordance with their convictions achieved a 

balance between the duty o f the State and the right o f parents with regard to serving 

the best interests o f the child in education.116 However, recognition o f the evolving

111 Campbell c£ Cosans v UK, Comm Report, op cit, § 41. See also Pogany ‘Education: The Rights of 
Children and Parents under the European Convention on Human Rights’ New Law Journal (1986) 344- 
346.
112 See above.
11 ’ Belgian Linguistic Case, Judgment, op cit.
114 Harris, O ’Boyle & Warbrick, op cit, at p 541.
115 See Cullen, op cit, at p 162. See also Van Bueren, ‘Education: Whose Right is it Anyway?’ in 
Heffernan (Ed) Human Rights: A European Perspective (Dublin: Round Hall Press, 1994) pp 339-350.
116 Van Bueren, The International Law, op cit, at p 240.
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capacity o f the child117 means that the autonomous role o f children in their own

education is slowly gaining recognition to the extent that the relationship between the

parent and the State falls to be re-examined in order to determine the duty which the
118State owes to consider the child’s views and convictions.

This position has not yet gained ground in Strasbourg119 where the Court has drawn a 

clear line between the right o f the child (to education) and the parental right (to have

their beliefs respected). In this regard, it has expressly rejected the child’s claim made
120under the second part o f Article 2 o f the second Protocol. Moreover, the right to 

education is seen as an integral part o f the exercise o f parental authority and

custody.121 Thus a party who loses parental authority as a consequence o f a custody or
122adoption order can no longer claim a violation o f Article 2 o f Protocol No 1, 

although the fact that children are taken into care does not necessarily cause parents to 

loose all their rights under this provision.12 ’ However, the Court has rejected that any 

aspect o f Article 8 guarantees either a personal or a parental right to education, 

although it has not excluded that measures taken in the field o f education may 

interfere with the right to respect for family life.124

As long as the child’s right to education is recognised as paramount, it would appear 

that any conflict between children and parents may be resolved in a manner which 

guarantees the child’s right to education as absolute. This is a straight-forward 

process where issues, such as sex education, are concerned, and in such cases the 

interests o f parents and children can be easily reconciled in a manner which reflects 

the best interests o f the child. However, where the bone o f contention is religious

117 See Article 5 and Article 12 of the Convention on the Rights of the Child.
118 Van Bueren, The International Law, op cit, at p 242. Boucaud makes this point with reference to 
Article 10 of the European Convention. See Boucaud, op cit, at p 18.
119 With the exception of the dissenting view of Mr Kellberg in Kjeldsen, Busk Madsen & Pedersen v 
Denmark, judgment, op cit, pp 41-43.
120 Eur Court HR Eriksson v judgment of 2 June 1989, Series A, no 156, § 93.
121 See for example No 7911/77 X  v Sweden, Dec 12.12.77, DR 12, p 192. See also Wildhaber, op cit, 
p 548.
122 See No 7626/76 X  v UK, Dec 11.7.77, DR 11, p 160 and No 10929/84 Nielsen v. Denmark, Comm 
Report, 12.3.87, unpublished, § 115.
I2j This may imply that there is a certain obligation on the State to have regard to the parents’ 
convictions in the placement in care of children. See Eur Court HR Olsson v Sweden, judgment o f 24 
March 1988, Series A no 130, § 95. See below Chapter 13 Alternative Care.
124 Belgian Linguistic Case, judgment, op cit, § 7.
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beliefs then the balancing exercise becomes a little more difficult. In such 

circumstances, regard should be had to Article 17 of the European Convention which 

prohibits activities aimed at the destruction of the rights set out in the Convention and
1 9  S  • • •has obvious potential to resolve such conflicts. More specifically however, it is 

submitted that guidance should be sought from the standards of the Convention on the 

Rights of the Child, in particular the principle that the child’s best interests should 

always be a primary consideration and the principle of the evolving capacity of the 

child and the child’s right to be consulted.

C onclusion
Notwithstanding its emphasis on the parental role in a child’s education much of the 

Strasbourg jurisprudence is positive in this area. Although the institutions have not 

yet had to resolve difficult conflicts between a parent and child with regard to Article 

2, such a where a parent wishes a child to receive religious instruction, but the child is 

firmly against it, nonetheless the case law to date reflects the importance of education 

as a right of the child. Despite the clearly articulated obligation to respect parents’ 

convictions. States nonetheless enjoy a wide margin of discretion in the organisation 

of their educational systems. The failure of the Court to intervene in important areas 

such as linguistic and religious minorities (the Belgian Linguistic Case and the 

Jehovah Witness case) are distinct examples of this.

The scope of the State’s obligation in relation to respecting parental convictions is still 

unclear, particularly in relation to the proportion of the burden which parents may be 

expected to share in ensuring that their wishes for their children’s education are 

realised. Other issues which are likely to be contentious in the near future concern 

equal access to education by children with physical disabilities and the question of 

what constitutes effective education for children with learning or language disabilities.

125 However, the organs have failed to demonstrate a willingness to use Article 17 effectively. See for 
example Eur Court HR Open Door Counselling & Well Women Centre v Ireland, judgment o f 29 
October 1992, Series A no 26, § 78-79.
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o f  Liberty

Introduction
The manner in which children in conflict with the law should be treated has been the 

subject o f lengthy debate and numerous international instruments. On the one hand, 

there is recognition o f the need to protect juveniles going through the justice system, 

on the other is the view that above all children in such circumstances should be 

guaranteed their rights o f due process. In relation to the European Convention, 

however, notwithstanding that Articles 5 and 6 on arbitrary detention and fair trial 

respectively apply to children as to adults, the express provision made for children in 

conflict with the law appears to suggest that the drafting parties favoured the former 

rather than the latter o f these approaches, i.e. the welfare rather than the due process 

model. By contrast, the Convention on the Rights o f  the Child appears to have 

managed successfully to reconcile both approaches in a manner which benefits the 

child .1 As a result, it would appear that, unless dynamically interpreted by the 

Commission and Court, the European Convention’s focus on the protection, rather 

than the rights, o f the child in conflict with the law may now be out o f step with 

international law in this area.

This chapter examines the merits o f this proposal with particular reference to the 

almost universal standards set out in the Convention on the Rights o f the Child. The 

issue o f  detention is examined first in the context o f parental responsibility and next in 

relation to exceptions to the freedom from arbitrary detention which concern 

specifically children who come into conflict with the law. The discussion then moves 

on to the approach taken by the Convention authorities in relation to issues o f juvenile 

justice including their sentencing and judicial review. The chapter concludes with an 

analysis o f the safeguards enjoyed by children through the justice system.

1 See for example Article 40 § 3 (b) which provides that children should be diverted from the criminal 
process only in circumstances which provide adequate protection for their rights o f  due process.
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J u ven ile  J u stice  and D etention: A New Approach?
The importance of the Convention on the Rights o f the Child in the area o f juvenile 

justice and detention is two-fold insofar as it reflects in binding form the principles 

which have been developing through non-binding UN instruments over the last 

number o f years, and it also confirms that so called ‘adult’ standards relating to
• 3detention and fair trial apply equally to children. In the first respect, the Convention 

reflects the change in focus from rehabilitation to reintegration in international law4 

and it also represents the convergence o f the rehabilitation functions o f the juvenile 

justice systenr with the protective and service provision aspects o f the welfare 

system.6 It provides that the treatment o f the child in matters o f justice and detention 

must be proportionate to both the offence and the child’s age and understanding,7 and
o

promote the child’s reintegration into society. The detention o f children should be 

ordered only as a measure o f last resort and for the shortest appropriate period of 

tim e.9 Moreover, diversion from the criminal process should be encouraged,10 but

2 See UN Standard Minimum Rules fo r  the Administration o f  Juvenile Justice (the Beijing Rules), 
adopted by GA Res 40/33 of 29 November 1985. See also the UN Guidelines fo r  the Prevention o f  
Juvenile Delinquency (the Riyadh Guidelines) adopted by GA Res 45/112 of 14 Dec 1990 and the UN 
Rules fo r  the Protection o f  Juveniles Deprived o f  their Liberty, adopted by GA Res 45/113 o f 14 
December 1990 reprinted in Van Bueren, International Documents on Children Vol 1 (Dordrecht: 
Martinus Nijhoff, 1993). For a discussion of the international law on juvenile justice see Van Bueren, 
The International Law on the Rights o f  the Child (The International Law) (Dordrecht: Martinus 
Nijhoff, 1995) at pp 169-205 and Van Bueren, ‘Child-Oriented Justice - An International Challenge for 
Europe’ 6 International Journal o f  Law and the Family (1992) 381-399.
3 For an early view see Price Cohen, ‘Juvenile Justice Provisions of the Draft Convention on the Rights 
o f the Child’ 7 New York Law School Journal o f  Human Rights (1988) 1-15.
4 Article 40 § 1 provides for the child in conflict with the law to be treated in a manner which takes into 
account the desirability of promoting the child’s reintegration and the child’s assuming a constructive 
role in society.
5 For example Article 37 (c) requires that every child deprived of liberty shall be separated from adults 
unless it is considered in the child’s best interest not to do so. This aims to protect the child from 
negative influences both before and after conviction. However, on ratification the UK stated that where 
at any time there is a lack of suitable accommodation or adequate facilities for a particular individual in 
any institution in which young offenders are detained, or where the mixing of adults and children is 
deemed mutually beneficial, the UK reserves the right not to apply Article 37(c) in so far as those 
provisions require children who are detained to be accommodation separately from adults. UN Doc 
CRC/C/11/Add. 1 Initial Report o f  the UK, at p 112.
6 See in particular Article 40 § 4. See also Article 3 which requires that the best interests o f the child be 
a paramount consideration in all matters affecting the child and Article 37 (c), which provides for the 
child’s right to maintain contact with his/her family.
7 See the provision for legal representation in Article 40 § 1(b) (ii).
8 See Article 37(c) and Article 40 § 1. Article 40 § 3(a) provides that an age of criminal responsibility 
should be set below which children shall be presumed not to have the capacity to infringe the penal law. 
For details of the age of criminal majority in Council of Europe Member States see Council o f  Europe 
Doc CDPS 111.8 Obs (96) 9 (Childhood Policies Project) Ages at which Children are Legally Entitled 
to Carry out a Series o f  Acts in Council o f  Europe Member Countries.
9 Article 37(c).
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only where it is appropriate, desirable and where the child’s human rights and legal 

safeguards are fully respected.11

It is important that the Commission and Court are free to seek guidance from these 

principles and provisions in interpreting the European Convention in favour o f 

children. Moreover, the fact that the Convention on the Rights o f the Child confers 

similar legal safeguards on children accused o f infringing the penal law, such as the 

right to be informed promptly and in a language which one understands o f the 

accusation being made, the right to a trial by independent tribunal and the right to 

defend oneself in person or through legal assistance, as the European Convention, 

encourages the conclusion that they are not child-specific and that the Strasbourg 

bodies should confer those rights directly on children.1.

Apart from the provision it makes for the standard rights o f fair trial and liberty, 

however, the European Convention reflects none o f the principles set out above. In 

fact, a quick glance at Article 5 reveals that not only does it fail to provide specific 

protection for children deprived o f their liberty, but it actually provides for the 

detention o f a minor on the grounds o f educational supervision and for the purpose o f 

bringing him before a competent legal authority. Thus, far from restricting the 

imposition o f a custodial sentence on a minor ‘as a measure o f last resort’ and for ‘the 

shortest appropriate period o f tim e’. Article 5 appears to encourage the 

institutionalisation o f children, albeit for an educational, rather than a punitive, 

purpose.

Article 6 o f the European Convention provides that

th e  p re ss  an d  p u b lic  m ay be e x c lu d e d  from  all o r p a rt o f  th e  tr ia l . . . w h e re  the  
in te res ts  o f  ju v e n ile s  . .. requ ire .

Although the scope o f protection afforded by this provision has never been determined 

by the Strasbourg institutions, it is arguable that as well as reflecting the right o f  the

10 Article 40 § 4 provides for a variety o f dispositions as alternatives to institutional care.
11 Article 40 § 3 (a). Article 40 § 1(b) sets out the minimum guarantees to be enjoyed by a child 
accused o f  having infringed the penal law.
12 However, they may require an interpretation which will facilitate children’s exercise o f  those rights.
13 Com pare Article 40 § 1 o f  the Convention on the Rights o f  the Child with Article 6 § 2 o f  the 
European Convention on Human Rights.
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child to privacy during legal proceedings,14 it also prevents the naming of juvenile 

defendants before conviction.1̂ However, in the light of the detailed provisions and 

principles set out in the Convention on the Rights of the Child, it is surprising that this 

is the only measure which was considered necessary to protect the child offender as he 

passes through the system of criminal justice.

D eten tion  o f  a Child w ith  Parental C onsent
Article 5 of the European Convention guarantees to everyone the right to liberty and 

security of the person and similarly provides that no one shall be deprived of his 

liberty save in the cases set out in the rest of the provision. Although there is no 

express exception to the right to liberty to that effect, Article 5 has been interpreted to 

mean that in circumstances where a parent consents or arranges the detention of 

his/her child, that detention will assume a private character, and fall outside the scope 

of the provision. This was the conclusion of the Court in the Nielsen case in which it 

was found to be within the bounds of parental responsibility for a mother to authorise 

the placement of her 12 year old son in a closed hospital ward notwithstanding his 

clearly expressed wishes of dissent.16 Jon Nielsen had been the subject of a custody 

dispute between his unmarried parents when his mother requested his admittance to 

the child psychiatric ward of a state hospital so that he could get ‘environmental 

therapy’ for his ‘neurosis’. The Strasbourg challenge to this detention under Article 5 

failed on the grounds that the detention was considered to be a proper exercise of 

parental rights, which the Court saw as a fundamental element of family life, 

recognised under Article 8 of the Convention.17 The fact that the twelve year old 

disagreed with his mother was not considered important by the Court, which found 

that he was still of an age at which it would be normal for a decision to be made by 

the parent, even against his wishes. In relation to the nature of the detention the

14 This is set out in Article 40 § 2 (b)(vii) o f  the Convention on the Rights o f  the Child.
15 See Clarkson & Thomas, ‘Press Reports o f  Young Offenders under Section 4 9 ’ (o f  the Criminal 
Justice and Public Order Act, 1994) 113 Childright (1995) 5-6 and Gledhill, ‘The Nam ing o f  Juvenile 
D efendants’ New Law Journal, March 1994, 365-368.
16 Eur Court HR Nielsen v Denmark, judgm ent o f  28 N ovem ber 1988, Series A no 144. However, the 
Court enjoyed a m ajority o f  only nine votes to seven, the minority preferring the Com m ission’s 
assessment o f  the case. See below.
17 Nielsen  v Denmark, judgm ent, op cit, § 61. The Court also expressed the view that it must be 
possible for a child like the applicant to be adm itted to hospital at the request o f  the holder o f  parental 
rights. See Nielsen  v judgm ent, op cit, § 72.
18 Nielsen  v Denmark, judgm ent, op cit, § 72.
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Court considered the restrictions on the applicant’s freedom o f movement and 

contacts with the outside world to be ‘not much different from those which might be 

imposed on a child in an ordinary hospital.’19

Over a year earlier, the Comm ission’s decision in Nielsen had differed from that of 

the Court on almost every point, but firstly, because the chief physician took the final

decision regarding the boy’s admittance and the conditions in which he was kept, it
20found that the responsibility o f the State was engaged and Article 5 was applicable.

Perhaps more importantly however, the Commission clashed with the Court in
• 21 • •relation to the nature o f the boy’s detention under Article 5 and found it decisive that

it concerned the

detention in a psychiatric  w ard o f  a 12 year-old  boy w ho w as no t m entally  ill and 
that . . . w hen he d isappeared  from  the hospital, [the applicant] w as found and 
brought back to  the hospital by the po lice.22

It rejected that parental consent could negate the conclusion that the boy’s detention 

amounted to a deprivation o f liberty within the meaning o f Article 5 and although it 

acknowledged the right o f parents to take decisions in matters which concern their 

children, the Commission could not agree that parents enjoyed an unrestricted power 

o f decision over the child. It is important also that in advance o f the Convention on 

the Rights o f the Child, the Commission recognised the evolving capacity o f the child 

as a determining factor in deciding whether the decision to place the applicant in a 

psychiatric ward fell within the ambit o f parental rights. In particular, somewhere 

between very young (at which stage a child’s opinion could hardly be decisive) and 17 

years (where a placement against a child’s own wishes could not be considered a 

voluntary placement) it recognised the right o f the child to have his opinion 

considered in such matters.24 On these grounds and given that Jon Nielsen was ‘a

19 Nielsen v Denmark, judgment, op cit, § 70. In contrast, however, Judge Pettiti, noted that in a field as 
sensitive as psychiatric committal, unremitting vigilance was required to avoid abuse o f both legal 
systems and hospital structures. The vulnerability of those subject to committal decisions meant that 
such persons were entitled to the protection of the law, he said, a point which was even more important 
in the case of a minor who was already the victim of parental conflict. See pp 197-199.
20 No 10924/84 Nielsen v Denmark, Comm Report, 12.3.87, unpublished, § 104-105.
21 The Commission referred in particular to the case of Eur Court HR Engel v Germany, judgment of 8 
June 1976, Series A no 22, § 58-59, at § 108.
22 No 10924/84 Nielsen v Denmark, Comm Report, op cit, §111.
23 The Commission cited various examples under Danish law in support o f this argument. No 10924/84 
Nielsen v Denmark, Comm Report, op cit, § 117-118.
24 No 10924/84 Nielsen v Denmark, Comm Report, op cit, § 125-126.
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normally developed 12 year old child who was capable o f understanding his situation 

and expressing his opinion clearly’,2̂  his mother’s consent could not legitimate the 

detention.26

In affording parents a wide margin o f discretion in the exercise o f their rights and 

responsibilities regarding their children, the Court failed to recognise the potential for
97abuse which exists in this area. Nor did it acknowledge that the child’s best interests 

may not always be a parent’s primary concern, particularly where conflict exists 

between the parents regarding the child’s care. Such appeared to be the case in 

Nielsen, where although the mother cited his ‘neurosis’ as the grounds for committal, 

it appeared that in fact his tendency to run away to be with his father was the more 

likely cause. Moreover, it suggests that parents who fear their children to be out o f 

control or delinquent might be permitted to take such a step, apparently unchecked. 

The Nielsen judgm ent fails to consider that the child him self enjoys rights and the 

Court’s strong paternalistic approach has the effect o f offering parents extensive rights 

over their children, regardless o f whether, in accordance with Articles 5 and 12 o f the 

UN Convention, their age and maturity demands otherwise. Although this decision is 

now a decade old, in the absence o f a challenge it remains characteristic o f the 

Convention’s position on parental responsibility in relation to the detention o f minors. 

In particular, it suggests that, despite the complexity o f relations between children, 

parents and the State,28 responsibility o f the domestic authorities can be avoided by 

affording generous discretion to parents as to what is in their children’s best interests, 

conveniently ignoring the rights o f the child.29 Further to the latter point, it is of

25 No 10924/84 Nielsen v Denmark, Comm Report, op cit, § 128. The Commission noted that unlike the 
applicant’s situation, a child who is mentally ill could challenge the question of his detention in the 
ordinary courts of justice notwithstanding the possible consent o f the holder o f parental rights. No 
10924/84 Nielsen v Denmark, Comm Report, op cit, §127.
26 The Commission found no basis in the facts established that the applicant was suffering from a 
mental illness which could characterise him as being of unsound mind for the purposes o f Article 5 § 
1(e). The breach o f Article 5 § 1 was found by eleven votes to one. No 10924/84 Nielsen v Denmark, 
Comm Report, op cit, § 133.
27 See Dickens, ‘The Modern Function and Limits of Parental Rights’ 97 LQR (1981) 462-485, at pp 
478-480.
28 See for example Duncan, ‘The Child, The Parent and The State: The Balance of Power’ in Duncan, 
(Ed) Law and Social Policy. Some Current Problems in Irish Law  (Dublin: DULJ, 1987) 19-37 and 
Dickens, ‘The Modern Function and Limits of Parental Rights’ 97 The Law Quarterly Review (1981) 
462-485.
29 See also Chapter 5 The Right o f the Child to Protection from Abuse and Neglect.
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serious concern that a recent decision which found the committal o f children to a 

children’s home by the social authorities, with or without the consent o f the parents, 

but without the consent o f children over 12 years, did not raise an issue under Article

5.30

It is disappointing that the protection enjoyed to minors under Article 5 has been so 

narrowly interpreted, particularly in the absence o f any express exception to the right 

to liberty in relation to the exercise o f parental authority. However, it has been argued 

that Article 5 may involve a positive obligation to control ‘private detention’ and that, 

where children are concerned, this would require the State to protect a child from 

parental detention that went beyond the bounds o f the right to respect for family life in 

Article 8 .’1 Although this would appear to be one way o f balancing the rights of 

children and parents in the sensitive area o f State intervention in family life, it appears 

to dilute the right o f the child to liberty, by permitting parents to place their children in 

detention as long as it can be justified as in their best interests, but without any test as 

to arbitrariness.

This control is necessary given the risk that in the event o f the abuse o f parental 

authority and/or where a minor o f sufficient age and maturity disagrees with the 

decision, there may be no-one to defend his/her rights in this regard. In the light o f 

the near universal UN standards in this area, it is thus necessary that the Strasbourg 

institutions set down clear rules about the meaning o f detention and the scope of 

parental responsibility in children’s cases. It is argued that any detention o f a child 

should be considered within the context o f Article 5, rather than Article 8, and the 

question o f whether a deprivation o f liberty has occurred at all, or whether it is 

arbitrary within the meaning o f Article 5, should be determined according to the same

30 No 21687/93 BH v Norway, Dec 12.10.94 unpublished. See also No 14013/88 Family T v Austria, 
Dec 14.12.89, DR 64, p 176.
’’ Harris, O ’Boyle & Warbrick, Law o f  the European Convention on Human Rights (London: 
Butterworths, 1995) at p 102.

Where the deprivation of liberty falls outside the scope of Article 5, then there is no right under 
Article 5 § 4 to a review of its lawfulness. See below and Trechsel, ‘The Right to Liberty and Security 
of the Person - Article 5 of the European Convention on Human Rights in the Strasbourg Case-Law’ 1 
HRLJ (1980) 88-135, p 121.
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strict rules which apply in adult cases. For measures o f detention which are 

associated with minors, such as normal hospitalisation and school detention,34 the 

standards set out in the Convention on the Rights of the Child may offer guidance. 

The dilemma posed by (after) school detention, for instance, might be solved by 

balancing carefully the public interest in efficient education, the need to impose 

school discipline with regard for the child’s dignity and rights and the use of detention 

as a measure of last resort within the context of the UN Convention. It is important 

that the child’s rights should be exercisable notwithstanding parental consent and it is 

argued that the issue be framed in terms of the minor’s control over his or her liberty, 

rather than parental or police control over it.j6 This would also allow the application 

of Article 5 to the deprivation of liberty which occurs in welfare-orientated systems of 

juvenile justice or indeed in care, which the barrier of parental consent might 

otherwise preclude from challenge.

D eprivation o f  Liberty under Article 5
Consideration of Article 5 in the context of detaining children in conflict with the law 

has occurred infrequently in Strasbourg, and case law which does exit fails to identify 

either the rights or needs of children in such circumstances. In the Sargin case, the 

Commission failed to find that the detention of a ten year old girl in a police station 

for two hours on suspicion of school theft - during which time she was questioned for
•3 7

one hour and otherwise kept in an unlocked cell - breached Article 5. In reaching 

this conclusion, the Commission failed to attach importance to the fact that her 

parents had not been informed of her situation, and while it considered it regrettable 

that she had not understood the police action and may have felt deprived of her liberty, 

it found it decisive that the purpose of taking her to the police station had not been to 

arrest and detain her, but to question her. However, given that where a police officer 

indicates to a person by words or conduct that he is not free to leave there is an arrest

33 See for example the approach of the Commission in No 10924/84 Nielsen v Denmark, Comm Report, 
op cit.
34 See for example Williams, ‘School Detention or False Imprisonment’ 109 Childright (1994) 15-16.
35 For instance, the child’s right to health care under Article 24 may insist that normal hospitalisation 
occur and the child’s right to education under Article 28 requires attendance at school.
36 Murdoch, ‘Safeguarding the Liberty of the Person: Recent Strasbourg Jurisprudence’, 42 (1993) 
1CLQ 494 - 522, at p 499.

No 8819/79 Sargin v Germany, Dec 19.3.81,4 EHRR276..
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for the purposes o f Article 5,38 it is questionable whether a ten year old child would be 

in a position to interpret such an action. In Sargin, for instance, it is unclear whether 

the girl was requested to go to the police station and consented or whether she 

believed she had an obligation to go. It is submitted that the latter situation would 

amount to arrest in the meaning o f Article 5.39

Article 5 § 2 requires that everyone arrested shall be informed promptly, in a language 

which he understands o f the reasons for the arrest and any charge against him. Thus 

he must be told in ‘simple, non-technical language that he can understand, the 

essential legal and factual grounds for his arrest’ to enable a challenge to its 

lawfulness to be made if appropriate.40 Moreover, where a mentally disordered person 

cannot understand the information which is given to him, it must be given to a lawyer 

or other person authorised to act on their behalf.41 These findings have obvious 

significance for minors, particularly those who may be both young and vulnerable.42

Although it recognises that minors are not criminally responsible before a certain age, 

the Commission has considered that in the proper administration o f justice and the 

protection o f the rights o f others it was justifiable to subject them to interrogation 

where they are suspected o f involvement in activities which would be punishable if 

they were criminally responsible. Although there appears to be a degree of 

inconsistency in interrogating a minor about a crime for which he cannot be held 

legally responsible, the Commission has acknowledged that such interrogation should 

be carried out in a manner which respects their age and susceptibility.

The fact that this application was considered by the Commission in 1981 prompts the 

perhaps optimistic observation that a different decision would be reached today in the 

light o f established standards in international law o f direct relevance to this case.

’8 Harris, O ’Boyle & Warbrick, op cit, at p 100.
39 Harris, O ’Boyle & Warbrick op cit, at p 100.
40 Eur Court HR Fox, Campbell & Hartley v UK, judgment of 30 August 1990, Series A no 182, § 40.

X v  UK, Comm Report (1990), Series B no 41, § 111, in Harris, O’Boyle & Warbrick, op cit at p 130
fti 10.
42 This provision has also been invoked by two Czech juveniles who complained about the lack of 
adequate interpretation facilities in criminal proceedings in Austria. The failed to exhaust domestic 
remedies in this regard however. No 21528/93 Bohuslav & Lausman v Austria, Dec 12.10.94, 
unpublished.
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Although it may be somewhat arbitrary to apply such standards to the Sargin case, it is 

nonetheless true that, taken together, the questioning of a ten year old girl by the 

police in the absence of a guardian and the failure to inform her parents of her 

situation remains seriously at odds with specific provisions of the UN Convention.4j

In the absence of specific protection for children placed in detention, any complaints 

submitted by children concerning the conditions of their detention fall to be 

considered under Article 3 which prohibits torture, inhuman and degrading treatment 

or punishment.44 However, given that the treatment must reach a minimum level of 

severity before any complaint enjoys success under this provision, it would appear to 

be of even less practical use to minors wishing to challenge the manner of their 

detention before the Commission. For instance, children might complain that the 

conditions of the detention were such as to prevent contact between them and their 

parents, or that the authorities failed to separate them from adult detainees. While the 

former complaint may fall to be considered under the right to respect for private and 

family life under Article 8, 4:1 the latter is unlikely to sit comfortably under any 

provision of the Convention. Failure to place children in conditions which will 

encourage their rehabilitation is similarly unlikely to raise an issue under Article 3, 

although the Commission and Court may seek guidance from the observations made 

by the European Torture Committee while visiting places of detention across 

Europe.46 Cases of maltreatment in detention fall within the scope of Article 3 

regardless of the applicant’s age, and the presence of bruises and scratches on the 

bodies of two adolescents on trial for murder, together with the fact that they had been 

questioned for five hours without a lawyer, led the Commission to conclude that they 

had been subjected to psychological and physical pressure which had added

43 See Article 37 and 40 above. It is also questionable that the necessity to remove the child to the 
police station at all in the light o f the child’s best interests.
44 For a review o f this case law see Harris, O ’Boyle & Warbrick, op cit, at pp 66-73.
45 See similar complaints relating to visiting sick children in Chapter 2 The Social and Economic Rights 
o f the Child and Chapter 13 Alternative Care.
46 See for example Report to the Irish Government on the visit to Ireland carried out by the European 
Committee fo r  the Prevention o f  Torture and Inhuman or Degrading Treatment or Punishment (CPT) 
from 26 September to 5 October 1993 (Strasbourg: Council o f Europe, 1995), p 42 where it criticised 
the regime activities available to juveniles in detention. The CPT was set up to monitor the 
implementation o f the Torture Convention. For further information see Heffeman, ‘The European 
Convention for the Prevention of Torture: A Euro-Window on the Plight o f Detainees’ in Heffernan 
(Ed) Human Rights: A European Perspective (Dublin: Round Hall Press, 1994) at pp 116-
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seriousness given their youth and vulnerability.47 However, it is not yet clear whether 

Article 3 extends greater protection to children than adults in detention, given their
48youth and vulnerability.

Express E xcep tion s to  th e Right to  Liberty
Bringing a Minor Before A Competent Legal Authority

Article 5 § 1 o f the European Convention sets out the permissible exceptions to the 

right to liberty, the first three o f which appear to apply to all persons. Article 5 § 1(a) 

permits the lawful detention o f a person after conviction by a competent court; 5 § 1 (b) 

allows lawful arrest or detention for non-compliance with the lawful order o f a Court, 

and 5 § 1 (c) permits lawful arrest or detention to bring a person before the competent 

legal authority on suspicion o f having committed an offence, to prevent him 

committing an offence or fleeing having done so.

In the absence o f a provision requiring the diversion o f children from the criminal

process, there does not appear to be any logical reason why the detention o f children

on the above grounds should not be permissible under Article 5. Although the

Convention institutions have not had the opportunity to confirm this, it is taken to be

the case, notwithstanding any inconsistency with standards set out elsewhere in

international law.49 In addition. Article 5 § 1(d) permits

the d e ten tio n  o f  a m in o r by law ful o rd e r  fo r th e  p u rp o se  o f  ed u c a tio n a l su p e rv is io n  
o r h is  law ful d e ten tio n  fo r th e  p u rp o se  o f  b r in g in g  h im  b e fo re  th e  c o m p e te n t legal 
au th o rity .

The textual difference between Article 5 § 1(d) and 5 § 1(c) raises the question of 

when a youth should be brought before a legal authority, if  not ‘on reasonable 

suspicion o f having committed an offence’. In one such likely case, the claim o f a 

young girl that, after she had run away she was forced to spend a night in the police 

station before being brought home, was dismissed by the Commission without

47 N o 19874/92 Ferrantelli & Santangelo v Italy, Comm Report, 2.3.94, unpublished. However, the 
Court disagreed finding their allegations to be unsubstantiated. Eur Court HR Ferrantelli & Santangelo  
v Italy, judgm ent o f  7 August 1996.
48 The Court has found that age may be a factor in determining whether the severity o f  treatm ent 
violates Article 3. See Eur Court HR Ireland  v (/A", judgm ent o f 18 Jan 1978, Series A no 25, § 162.
49 See above the provisions o f  the Convention on the Rights o f  the Child, which strongly encourage the 
diversion o f  children from the criminal process.
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adequate explanation.N evertheless, Article 5 § 1(d) appears to be an attempt by the

drafters to point to a need to treat minors in conflict with the law differently from

adults by virtue of their vulnerability. This is confirmed by the travaux preparatoires

which sets out that such detention of minors is concerned not with the determination

of a criminal charge, as

[m]any children brought before the court have committed no offence at all, and the 
purpose o f  their detention is to secure their removal from harmful surroundings, so  
that they are not covered by Article 5 § 1(c).51

The purpose is clearly non-punitive, and an attempt at preventing young people in 

conflict with the law from sliding into criminality. The absence of ‘arrest’ from the 

provision may support this further. However, in contrast to the UN Convention, the 

vagueness of this provision offers little guidance as to how this diversion might be 

achieved and as to the kind of protective measures which may be consistent with it.

The Commission has recognised that the minor’s position in law is fundamentally 

different from an adult’s both before an offence has been proved and afterwards, and 

it has consequently failed to find the two situations comparable. In addition, it has 

noted the choice of measures available with respect to juveniles in many Member 

States of the Council of Europe where the emphasis is placed on the need to 

understand the minor’s personality and to provide education and training. Article 5 § 

1(d) reflects this.?2

The Commission did not seek to clarify the meaning of the provision when it 

examined its compatibility with the detention for eight months prior to his sentencing, 

of a 15 year old delinquent boy in order to study his behaviour.^ While the detention 

came easily within the remit of Article 5, more specifically, it fell within the meaning 

ot paragraph 1(d) of that provision in fulfilling the purpose of bringing the minor 

before the competent legal authority. The Commission was guided in its conclusion

50 No 6753/74 X  & Y v the Netherlands, Dec 19.12.74, DR 2, p 118. See also Van Dijk & Van Hoof, 
Theory and Practice o f  the European Convention on Human Rights, 2nd Ed (Deventer: Kluwer, 1990) 
at p 264, fh 270.

Quoted in Fawcett, The Application o f  the European Convention on Human Rights 2nd Ed, (Oxford: 
Clarendon Press, 1987) at p 90.
32 No X v  Switzerland, D tc  14.12.79, DR 18, p 238.
53 Ibid.
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by the fact that the decision to detain the youth had been taken by the juvenile court (a 

competent legal authority) having been prompted by the ineffectiveness o f earlier 

measures and the need to gain a better understanding o f the applicant’s personality. 

Although it queried the length o f the detention, it failed to find that this fact alone cast 

doubt on the purpose o f the detention or its conformity with Article 5.

Educational Supervision

This part o f Article 5 § 1 (d) - detention for the purpose o f educational supervision -

has been subjected to a more positive interpretation by the Strasbourg institutions. It

was successfully invoked before the Court in 1987 by a 16 year old who complained

that his placement on remand on nine successive occasions, for 119 days within the

period o f one year, was inconsistent with Article S?4 The placements had been made

by a juvenile court pursuant to legislation which promoted the diversion o f young

offenders from the criminal process, placing emphasis on rehabilitation rather than

punishment. The particular provision under which the applicant’s detention had been

ordered permitted the detention o f a juvenile in a remand prison for up to 15 days

when it was ‘materially impossible’ to place him in a reformatory immediately.55

Although the Court recognised that Article 5 § 1(d) was a means o f ensuring that the

minor concerned was placed under educational supervision, it found that this

placement did not have to be immediate nor did it preclude the application o f an

interim custody measure used as a preliminary to supervised education. However, to

ensure consistency with Article 5 § 1(d) it found that any imprisonment must be

speedily followed by actual application o f an educational regime.56 On the facts, it

concluded that Belgium did not have any appropriate institution and that,

the detention o f  a young man in a rem and prison in conditions o f  virtual isolation and 
w ithout the assistance o f  s ta ff  w ith educational training cannot be regarded as 
furthering  the educational a im .57

54 Eur Court HR Bouamar v Belgium, judgment o f 29 February 1987, Series A no 129. See also the 
Report o f the Commission which reached the same conclusion: No 9106/80 Bouamar v Belgium, 
Comm Report, 11 EHRR 24.
55 In this case, the material impossibility had arisen because there were no closed reformatories with 
educational facilities in his region and his difficult behaviour meant that available open reformatories 
were unwilling to accept him.
56 Bouamar v Belgium, judgment, op cit, § 50.
57 Bouamar v Belgium, judgment, op cit, § 52.
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In short, the nine placement orders taken together were incompatible with Article 5 § 

1(d)and

the ir fru itless repetition  had the effect o f  m aking them  less and less ‘law ful’ 
especially  as proceedings w ere never instituted against the  boy .58

Thus the Court has interpreted Article 5 § 1(d) to mean that where a State has chosen 

a system o f educational supervision as its policy on juvenile delinquency, it is 

consequently obliged to put in place appropriate institutional facilities which met the 

demands o f security and the educational objectives o f  the domestic law, thereby 

satisfying Article 5 § 1(d). Moreover, if  the fulfilment o f  this obligation necessitates 

the building or provision o f appropriate reformatories then, the Court said, it was one 

which the State will have to undertake, regardless o f the cost. However, the Court 

failed to offer more specific guidance as to how the educational objective should be 

achieved in such an institution for juvenile delinquents and limited its role to advising 

that the placement must occur in a setting designed and with sufficient resources for 

the purpose.

Article 5 § 1(d) stops short o f placing a positive obligation on states to implement a 

system which favours the education o f children in conflict with the law over their 

punishment. However, as long as there is a regime in place, the objective o f which is 

the educational supervision o f juvenile delinquents or offenders, then Article 5 § 1(d) 

requires that it be used effectively for that purpose.39

R eview  o f  th e  Lawfulness o f  D eten tion
Under Article 5 § 4 o f the European Convention, everyone who is deprived o f liberty 

shall be entitled to take proceedings by which its lawfulness (under municipal law as 

well as the Convention) shall be decided speedily by a court and his release ordered if  

the detention is not lawful. This provision applies to children as to adults and indeed

58 Bouamar v Belgium, judgment, op cit, § 53.
v' In Bouamar, the Commission found that it appeared from the decisions complained o f that the 
juvenile courts made the applicant’s behaviour the basis for their repeated adoption o f the remand 
measures, leading to the conclusion that the factor of punishment had occupied an important position. 
This contributed to its conclusion that the restriction permitted under Article 5 § 1(d) was used for a 
purpose other than that recognised being unlawful under Article 18 and unjustified under Article 5 § 
1(d). See Comm Report, op cit, § 73-76.
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the UN Convention includes a similar right.60 What constitutes a reasonable time is to 

be determined in the light o f the circumstances o f the case bearing in mind that the 

right o f liberty is at stake.61 Moreover, the review procedure, which encompasses 

both the hearing and the handing down o f the court’s decision, must be completed 

before the period o f detention comes to an end so as to ensure that it has practical 

effect.6" There is not yet any precedent to suggest that greater urgency should apply in 

the case o f a m inor’s detention. In fact, the Commission and Court have rejected the 

complaint that the fact that adults are entitled to a review o f the lawfulness o f their 

detention within five days o f their arrest whereas no time limit exists for the review of 

child detention amounts to discrimination.6’ Although differences between adult and 

children criminal justice regimes have been acknowledged in this regard, they have 

been found to be objective and reasonable insofar as the difference in treatment stems 

from the protective rather than the punitive nature o f the procedure available to 

juveniles.64

The scope o f Article 5 § 4 is not identical in all instances o f deprivation o f liberty, and 

where the case concerns a minor, it is essential that s/he should have the effective 

assistance o f a lawyer, in addition to having the opportunity to be heard in person.65 

Thus, although the flexible and informal nature o f proceedings before a juvenile judge 

may as a whole be entirely consistent with the Convention,66 where a juvenile appears 

in person and is unrepresented before the court, being very young at the time, he 

cannot be said to have enjoyed the necessary safeguards in the circumstances.67 

Similarly, where a juvenile delinquent, placed in secure accommodation after being 

made a ward o f Court, is not party to the proceedings and has neither legal

60 Article 37 § c. See also Article 25.
bl See for example, Eur Court HR Sanchez-Reisse v Switzerland, judgment o f  21 October 1986, Series 
A no 107, § 55. See generally, Harris, O ’Boyle & W arbrick, op cit, at pp 155-158 and Van Dijk & Van 
Hoof, op cit, at pp 284-291.
62 Bouamar v Belgium, judgm ent, op cit, § 63.
63 Bouamar v Belgium, judgm ent, op cit. See Chapter 1 Non-Discrimination.
64 Bouamar v Belgium, judgm ent, op cit, § 67.
65 Bouamar v Belgium, judgm ent, op cit, § 60.
66 No 9106/80 Bouamar v Belgium, Comm Report, op cit, § 89.
67 Bouamar v Belgium, judgm ent, op cit, § 60.
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representation nor a Guardian-ad-Litem to represent his/her views, the same 

inconsistency with Article 5 is likely to arise.68

S e n te n c in g  o f  J u v e n i le s
Although Article 5 § 1 permits ‘the lawful detention of a person after conviction by a 

competent Court’ it concerns only the lawful nature of that detention; it does not 

permit the Strasbourg authorities to review the appropriateness of a sentence of 

imprisonment.69 However, the Court has suggested that the imposition of a life 

sentence on a person under 18 years, whose offence does not appear to be serious, 

could be inconsistent with the prohibition of inhuman treatment under Article 3 unless 

it is the aim of the sentencing judges in imposing an indeterminate sentence that the 

offender will be granted early release.70 More recently, however, the Court has added 

that the sentencing of a young person to an indeterminate term of detention, which 

may be as long as that person’s life, can only be justified by considerations based on 

the need to protect the public.71 These considerations should in turn be based on an 

assessment of the young offender’s character and mental state, and his/her resulting 

dangerousness to society. In addition, the authorities must necessarily take into 

account any developments in the minor’s personality and attitude as s/he grows older; 

any failure to do so would mean that such young persons detained would be treated as 

having forfeited their liberty for the rest of their lives. This situation, the Court found, 

might raise an issue under Article 3 and it would certainly be inconsistent with Article 

37 (a) of the Convention on the Rights of the Child which prohibits the imposition of 

life imprisonment on persons under 18 years.

The Strasbourg organs acknowledge that the criminal law cannot be expected to treat 

child and adult offenders in the same way.72 However, they have difficulty clarifying 

exactly what difference in treatment is permissible and have, in some cases, 

conveniently dodged the question. In N e ls o n  v  U K 13 the complaint concerned the fact

hS No 15006/89 Abbott v UK, Dec 10.12.90, unpublished. The settlement made in this case involved 
making legal representation available to minors in such circumstances.
69 Eur Court HR Weeks v £/Â , judgm ent o f  2 March 1987, Series A no 114, § 50.
70 Weeks v [/A-, judgm ent, ibid, § 47.
71 Eur Court HR Singh v t/A", judgm ent o f 21 February 1996, unpublished, § 61.
72 No 11077/84 Nelson v UK, Dec 13.10.86, DR 49, p 170.
73 Ibid.
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that the applicant, who had been convicted in Scotland o f attempted murder at the age 

of fifteen, was not entitled to remission, in contrast to his adult counterparts in 

Scotland and minors convicted o f similar offences in England and Wales. Although it 

agreed in principle that a difference in treatment on the grounds o f age could amount 

to discrimination under Article 14, the Commission found that in this case, the 

difference in treatment had an objective and reasonable justification. In particular, it 

noted that flexibility was an important prerequisite in the rules governing the 

detention o f child offenders because persons sentenced at such an early age may 

change greatly in the course o f their sentence. The fact that the applicant did not 

benefit from earlier release on licence was not found to detract from the distinctive 

nature o f this regime o f detention which, the Commission found, was geared to deal 

more flexibly with child offenders. With regard to the complaint that minors in 

different regions o f the UK were treated differently, the Commission failed to find that 

this gave rise to discrimination within the meaning o f Article 14, because it was not 

related in any way to the personal status o f the applicant.74

Judicial Control

The Strasbourg organs have set down certain standards under Article 5 in relation to 

the treatment o f those offenders sentenced to indeterminate terms o f imprisonment, 

commonly juveniles. In particular, it is established that a person sentenced to a term 

o f life imprisonment is entitled to the protection o f Article 5 throughout that
75sentence. ' This means that if  a prisoner is recalled to prison following his release on 

licence, the Strasbourg authorities are permitted to examine the sufficiency o f the 

grounds on which the re-detention is based to ensure that there is a sufficient causal 

connection between the original conviction and the deprivation o f liberty at issue.76

74 In contrast, the UN Committee on the Rights of the Child found that the application of different legal 
standards to children depending on where they lived in the UK was inconsistent with the principle of 
non-discrimination. UN Doc CRC/C/SR.205 205th Meeting of the Committee on the Rights of the 
Child § 8-11 and 29.
75 Weeks v UK, judgment, op cit, § 40.
76 Weeks v UK, judgment, op cit, § 42. Here the Court found that the causal link between the applicant’s 
original sentence of life imprisonment (at 17 years) due to the danger which he posed to society and his 
subsequent recall on two occasions for violent, unstable behaviour, was not broken, consistent with 
Article 5 § 1(a). See § 51-53.
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The right to review under Article 5 § 4 does not guarantee a right to judicial control of 

such scope as to empower a domestic court to substitute its own opinion for that of the 

decision-making authority.77 However, the review should be wide enough to 

determine the lawfulness of the detention both in relation to domestic law, as well as 

the conditions relevant to the aim of the restriction of liberty imposed under Article 5
78§ 1. Moreover, where a review body does not allow proper participation of the 

individual adversely affected by the contested decision, it cannot be regarded as 

judicial in character, notwithstanding its independent and impartial character.79 The 

periodical examination by the Parole Board of a prisoner’s detention with a view to 

release on licence has failed to satisfy the requirements o f Article 5 § 4 in this 

regard.80

The Court recently questioned whether two child murderers had been able, at 

reasonable intervals, to have the case for their continued detention considered by a 

court as required by Article 5 § 4. In the cases of Hussain and Singh?' the Court went 

further than in previous case law in setting out the minimum rights inherent in the 

concept of a court and the consequent rights which accrue to the prisoner in seeking a 

review under this provision. The applicants were convicted of murder at the ages of 

15 and 16 respectively, and received mandatory sentences of detention ‘during Her 

Majesty’s pleasure’ due to the seriousness of their crimes. The Parole Board 

considered the case of Hussain on four separate occasions and the Secretary of State 

rejected its recommendation to release him three times. At no time did he have an 

opportunity to appear in person before the Board and only at the fourth review was he 

shown the reports on him. Mr Singh was released after serving his tariff, but when his 

case was reviewed by the Parole Board following the revocation of his licence, he was 

not entitled to attend, he had no opportunity to present oral evidence nor was he

77 Weeks v UK, judgment, op cit, § 59.
8 Weeks v UK, judgment, op cit, § 59. Judicial review has been found to be inadequate for this latter 

purpose. See Weeks v ^ J u d g m e n t , op cit, § 57 and Singh v UK, judgment, op cit, § 69.
Weeks v UK, judgment, op cit, § 62-68. Subsequent amendments were made to the procedure 

entitling those before the Parole Board to have access to relevant documents.
80 Ibid.
81 See Singh v UK  and Hussain  v UK, judgments, op cit. See also No 23389/94 Singh  v UK  and No 
21928/93 Hussain  v UK, Comm Reports, 11.10.94, unpublished.
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entitled to question witnesses. The Secretary o f State refused to release him 

consequently, despite the recommendation made to that effect.

In reviewing the origins o f the sentence ‘during Her M ajesty’s pleasure’, the Court 

noted that the intention was to impose a distinct regime o f detention, geared to the 

special considerations which apply in dealing with very young offenders who are 

potentially dangerous, but who still have formative years ahead o f them and may 

change with maturation.82 It thus found that, by its nature, it was a term of 

indeterminate detention, based primarily on considerations o f a preventive, rather than 

a punitive, character.8’ As a result, the Court considered the sentence to be more 

comparable to a discretionary, than a mandatory life sentence. 84

Considering the right to a review, the Court noted that, where the decisive ground for 

a prisoner’s continued detention is his dangerousness to society, this characteristic is 

susceptible to change with the passage o f time, particularly given that offenders may 

be as young as 10 at the time o f commission o f the offence.85 As a result, new issues 

o f lawfulness may arise in the course o f detention and, in order to comply with Article 

5 § 4, the prisoner must be entitled to take proceedings to have these issues decided by 

a court at reasonable intervals as well as to have the lawfulness o f any re-detention 

determined by a court.86 In addition, because the Parole Board could not order the 

release o f a prisoner and it did not conduct adversarial proceedings, it could not be 

regarded as a court-like body for the purposes o f Article 5 § 4.87 Where an assessment 

o f the prisoner’s character or mental state is required, in particular in relation to 

matters o f such crucial importance as the deprivation o f liberty, then it may be 

essential to the fairness o f the proceedings that the prisoner be present at an oral

82 Singh v UK, judgment, op cit, § 62-63.
83 No 23389/94 Singh v UK, Comm Report, op cit, § 64 and judgment, op cit, § 61-62.
84 This difference is significant because following the Criminal Justice Act 1991 (which implemented 
the Court’s decision in Eur Court HR Thynne, Wilson & Gunnell v UK, judgment of 25 October 1990, 
Series A no 190), discretionary life prisoners, but not mandatory life prisoners are entitled to an oral 
hearing with representation before a Parole Board. See Grewock, ‘Judicial Process v Political Whim’, 
125 Childright (\996), 18-20, at p 19.
85 S 53(1) of the Children and Young Persons Act 1933 covers children and young people aged 10 to 17 
who have been convicted o f murder.
86 Singh v (7/C, judgment, op cit, § 62.
87 Singh v UK, judgment, op cit, § 66.
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* 88hearing. Moreover, where the term of imprisonment at stake is substantial and 

characteristics of personality and maturity are of importance in deciding on a 

prisoner’s dangerousness, Article 5 § 4 will require an oral hearing in the context of 

an adversarial procedure involving legal representation and the possibility of calling 

and questioning witnesses.89

These decisions were firmly welcomed as an acknowledgment that special 

considerations apply to juveniles in the criminal justice system,90 and they had 

particular significance for the 238 people serving sentences during Her Majesty’s 

pleasure in the UK at the t im e /1 One outstanding issue in this area is the allegedly 

secretive and unfair manner in which a prisoner’s tariff may be established.92 In the 

case of Hussain, for instance, the tariff had been set by the Secretary of State 

following a confidential process of consultation with the trial judge and the Lord 

Chief Justice. However, the consistency with Article 5 of a system which permits the 

Home Secretary to set the tariff element of a child murderer’s sentence is currently 

being considered by the Commission, in a case which demonstrates both the origins of 

the practice and its arbitrary nature. 93 The case concerns two boys who were 

convicted of murdering a very young child and subsequently sentenced to be detained 

'during Her Majesty’s pleasure’. Although the trial judge recommended a tariff 

period of eight years, which would have brought them to the age of majority and the 

Lord Chief Justice considered ten years as appropriate, the Home Secretary used his 

discretion in reacting to strong public outrage at the case to set the final figure at 

fifteen years. The determination of this issue by the Commission and possibly the 

Court will clarify the role of the British Home Secretary in setting tariffs, but it may 

also add significantly to existing case law on the treatment of juveniles in conflict 

with the law. Whatever the outcome, the institutions are encouraged to seek guidance

88 Singh v UK, judgment, op cit, § 67.
Singh v UK, Judgment, op cit, § 68. It is expected that a series of applications made to the 

Commission which are similar to will be settled in the light of the Court’s judgment. See for example 
No 24835/94 Baxter v UK, Dec 28.11.95, unpublished, and No 21848/93 TM v UK, Dec 18.10.95, 
unpublished.
90 See for instance Palmer, ‘What has happened to Children’s Rights in the Criminal Justice System, 
55(3) The Cambridge Law Journal (1996) 406-409.
91 See Grewock, op cit, at p 19.
J" Case Comment in 3 European Human Rights Law Review (1996) 331-335, at p 335.
93 Nos 24724/94 R T v  UK and 24888/94 JV  v UK.
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from the principles and provisions o f the Convention on the Rights o f the Child in this 

area.

Juvenile Justice

The right to fair trial under Article 6 has been found to enjoy a position o f pre

eminence in the Convention, both because o f the importance o f the right involved and 

the volume o f case law which it has generated.94 The Court has frequently 

acknowledged the importance o f the role which the right to fair trial plays in a 

democratic society9'" and as a consequence has found that there can be no justification 

for interpreting it destructively.96 The rights pertaining to a fair trial are enjoyed by 

‘everyone’, although given the development o f ‘alternative’ systems o f justice which 

advocate dealing in a more flexible manner with children in conflict with the law, it is 

arguable that they have increasing significance for minors in particular. The 

guarantees o f a fair trial, in particular the right to a public hearing by an independent 

and impartial tribunal, thus assume greater importance for juvenile offenders who may 

frequently be dealt with in informal proceedings, than for adults in the criminal justice 

system. This view is vindicated by the case law o f the Convention authorities in this 

area.

Article 6 makes no reference to the internationally recognised need to protect children 

through the criminal trial or to ensure the guarantee o f their human rights should they 

be subject to an alternative procedure particularly where it is aimed at diverting them 

from the criminal process. Importantly, the Commission has noted that the guarantee 

o f impartiality in Article 6 § 1 is a fundamental one and it has not been able to accept 

that young persons who are brought to trial should be deprived o f that guarantee.97 

Moreover, it has questioned whether a system o f juvenile justice according to which 

the juvenile judge both investigates and determines the charge against the minor is 

consistent with Article 6, and if so, what special considerations with respect to the 

trials o f juveniles might serve as justification in this regard.

94 Harris, O ’Boyle & Warbrick, op cit, at p 164.
95 Eur Court HR De Cubber v Se/g/w/w, judgment of 26 October 1984, Series A no 86, § 30.
>b Eur Court HR Moreira de Azevdo v Portugal, judgment of 23 October 1990, Series A no 189 § 66. 
97 No 13924/88 Nortier v the Netherlands, Comm Report, op cit, § 60.
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In Nortier v the Netherlands^  the question o f impartiality in such a system became 

the subject o f the Commission and Court’s scrutiny. However, notwithstanding the 

misgivings expressed by the Commission in relation to the role o f the juvenile judge 

and the complaint o f the minor that the cumulation o f his functions in his case resulted 

in his objectivity being comprised when he considered the penal charge against him 

both institutions confined their analysis to the individual claim o f bias, which they 

found to be unsubstantiated on the facts. In particular, the Commission noted that its 

task was not to consider whether the system as a whole conforms with Article 6, but 

whether the way in which it was applied with regard to the minor in question gave rise 

to legitimate doubts as to the impartiality o f the juvenile judge. In finding that it did 

not, particular weight was attached to the following circumstances. Firstly, a second 

juvenile judge heard witnesses at the request o f the applicant’s law yer" and notably, 

there was no ‘three way consultation’ between the juvenile judge, the Public 

Prosecutor and the Child Welfare Council, as is normal practice in juvenile cases in 

the Netherlands.100 Thirdly, consistent with the case-law o f the Court,101 the fact that 

the juvenile judge ordered the applicant’s detention on remand was insufficient to 

raise doubts about his impartiality,102 and as the minor had confessed, no extensive 

judicial investigation was required in order to establish the facts. Overall these factors 

combined to satisfy the Commission that the criminal charge against the juvenile had 

been determined in a manner consistent with Article 6 .103

Notwithstanding that the Commission had clear objections to the manner in which the 

system o f juvenile justice operated in the Netherlands, it concluded that Article 6 had 

not been violated by deciding the matter on the facts o f the case. Taking the same 

general approach, except maintaining it throughout, dissenting members o f the 

Commission found that because minors, like adults, were entitled to benefit from all

98 Eur Court HR Nortier v the Netherlands, judgment o f  24 August 1993, Series A no 267; No 
13924/88 Nortier v the Netherlands, Comm Report, 9.7.92, unpublished.
B No 13924/88 Nortier v the Netherlands, Comm Report op cit, § 62.
100 No 13924/88 Nortier v the Netherlands, Comm Report op cit, § 63.
101 cfHauschildt judgment, which found that except in special cases the fact that a trial judge has, at the 
pre-trial stage, made decisions on the detention on remand o f  the accused does not justiiy fears as to his 
impartiality’.
102 No 13924/88 Nortier v the Netherlands, Comm Report, op cit, § 64. In particular, the Commission 
noted that decisions as to the applicant’s remand were taken at the request o f  the Public Prosecutor 
following a hearing in which the applicant participated.
103 No 13924/88 Nortier v the Netherlands, Comm Report, op cit, § 66-68.
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the guarantees o f Article 6 which were not offered in this case, a violation had 

occurred.104 The concurring opinion o f Mr Trechsel claimed a similar standpoint, 

demonstrating at once the shared nature or commonality o f the Commissioners’ 

approach and the variety o f outcome in its manner o f application.10''

The Court made much lighter work o f the application and simply found that the

allegations relating to bias on the part o f the juvenile judge were unsubstantiated.106

Unfortunately it did not consider it necessary to determine whether Article 6 should be

applied to juvenile criminal procedure in the same way as to adult criminal

proceedings.107 However, the concurring judgment o f Justice M orenilla108 attached

considerable importance to the need to afford juvenile offenders special protection

identified in the preamble and Article 40 o f the Convention on the Rights o f the Child.

Moreover, it is significant that his judgm ent attempts to place the complaint in the

context o f the need to set up

juven ile  courts under specific procedural rules to apply penal or protective m easures 
aim ing at the correction or re-education o f  the m inor rather than the punishm ent o f  
crim inal acts fo r w hich he is not fully  responsible.

In addition he finds commendable the attempts to

[develop] a relationship  o f  trust . . . betw een the ju v en ile  ju d g e  on the one hand and 
the m inor and his . . . parents o r guardian on the other.

although it is not clear how this relationship o f trust is to be built up when the accused 

feels he is not receiving an impartial hearing.

What is striking about this case is how both those in favour and against the finding a 

violation of Article 6 appear to argue their case from the child’s perspective. 

Although one suggestion is that, on the one hand, there is support for the application 

o f the welfare principle in the administration o f juvenile justice, while on the other the 

children’s rights approach is preferred, nevertheless, there still exists a diversity in

104 See dissenting opinion of Mr Geus, joined by Mr Weitzel and Mr Marxer, at p 15.
105 Mr Trechsel made some interesting comments about Article 5 and minors, and in particular stressed 
the importance of building the confidence of a minor before the courts by having the same judge make 
the final determination on his/her case than has been with the case from the outset. Mr Trechsel was 
Joined by Messrs Frowein and Schermers and Sir Basil Hall, at pp 13-14.
106 Nortier v the Netherlands, judgment, op cit, § 31-37.
107 Nortier v the Netherlands, judgment, op cit, § 58.
108 See also the concurring opinion o f Mr Justice Walsh.
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opinion. Although there is a degree o f awareness o f the relevance o f the Convention 

on the Rights o f the Child among the members o f the Commission and Court in this 

area, increased reference to its principles and standards might help to close the narrow 

gap which prevents consensus being reached.

The increasing number o f applications which has been made to the Commission by 

minors invoking their rights to fair trial ensures that the jurisprudence in this area will 

continue to develop. Among the cases pending before the Commission is a high 

profile case against the UK bring brought by two boys convicted o f murder. 

Following their exhaustion o f domestic remedies, the Commission will consider 

whether their trial in an adult court amounted to inhuman and degrading treatment in 

the light o f their age and immaturity.

C onclusion
Despite the huge volume o f case law which has been generated by Articles 5 and 6 

under the ECHR system the proportion o f applications brought by minors is still 

negligible. Nevertheless, cases involving minors have enjoyed a very large degree of 

success leading to legislative and other change in several areas, not least with regard 

to sentencing and challenging the lawfulness o f detention. In this regard, it must be 

considered one o f the more successful areas o f Strasbourg jurisprudence with regard 

to children, and the lack o f discretion offered to States may be partly responsible for 

this. However, certain case law indicates an approach which is way out o f line with 

that o f the Convention on the Rights o f the Child, most notably the concepts of 

detention as a measure o f last resort, proportionality and reintegration in the treatment 

o f child offenders and the evolving capacity o f the child. It is particularly worrying 

that in addition to its narrow interpretation o f existing exceptions, the Court has 

effectively read a third exception to the m inor’s freedom from arbitrary detention into 

Article 5, in relation to the exercise o f parental responsibility. This is o f concern not 

least because o f its interpretation o f what constitutes ‘proper’ in this context, but also 

because it has placed a further obstacle in the way o f children seeking to have their 

basic rights respected.
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Although the Court’s interpretation o f Article 5 § 1(d) has been positive, the 

application o f the provision is far from clear and its use with regard to protecting 

against the arbitrary detention o f minors in conflict with law or in danger o f becoming 

so is questionable. There is thus an urgent need for the Strasbourg bodies to develop 

strict guidelines as to the interpretation o f this provision. More generally, the 

Commission and the Court need to clarify (and in some circumstances adjust) their 

thinking on issues o f juvenile justice and detention having particular regard to modern 

day standards set out in the Convention on the Rights o f  the Child. Pending cases 

including that involving the trial o f two children for murder in an adult court and their 

subsequent sentencing may offer them this opportunity.



Fam ily Life: An O verview  

A rticle 8
1 Everyone has the right to respect for his private and family life, his home and his 
correspondence.

2 There shall be no interference by a public authority with the exercise of his right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests o f national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or 
morals, or for the protection of the rights and freedoms o f others.

Introduction
Given that the European Convention is practically devoid o f  specific references to 

children, the provision which holds the greatest potential for the ch ild ’s protection 

takes on added significance. Article 8 guarantees to everyone the right to respect for 

family life and it is the m ost frequently invoked provision regarding ch ildren’s issues 

before the Com m ission and Court. The case law o f  the Strasbourg institutions on the 

provision is both diverse and volum inous as a consequence, and the second part o f  

this thesis is thus dedicated to the task o f  assessing the interpretation and application 

o f  Article 8 in the four areas o f  im m igration, adoption, alternative care and, custody 

and access.

This chapter introduces Article 8 in the context o f  fam ily cases and it will first outline 

and exam ine the scope o f  fam ily life as it has been interpreted by the Com m ission and 

Court o f  H um an Rights. The approach taken by the C onvention organs in 

determ ining w hether dom estic law and practice is consistent w ith the provision is set 

out and the principles o f  interpretation which appear throughout fam ily life 

jurisprudence are presented. In the light o f  the procedural aspects o f  A rticle 8, as well 

as the fair trial guarantees in Article 6, the chapter will conclude with a discussion o f 

the im plications o f  this case law for fam ily law proceedings.
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Scope o f Fam ily Life
The drafters o f the European Convention recognised the importance o f family life by 

dedicating an entire provision to its protection,1 and given the significant role played 

by the family in the life o f the child, the manner in which Article 8 is interpreted is 

critical to the Convention’s scope o f protection in this area. Given the diversity in 

modern family arrangements, and the implications o f divorce, cultural factors and 

issues o f technological and medical advance, it is crucial that the Convention 

institutions take a flexible approach to the interpretation o f family life and maximise 

the effective protection which it offers every ch ild .3

The concept o f family life under the European Convention has been the subject o f

much academic debate4 and according to one authority their

elaboration o f  the idea o f  ‘fam ily life’ is one o f  the best exam ples o f  the w ay the 
institu tions have in terpreted the C onvention to  take account o f  social changes.5

According to the wording o f Article 8,6 family life is located squarely within the 

private sphere, where it is entitled to function free from arbitrary state interference.7 

Although the Commission and Court have developed certain useful criteria to 

determine the applicability o f Article 8, as a matter o f principle, they decide on the 

existence o f family life on the facts o f each case. Notwithstanding that this ensures 

flexibility in their approach, this case by case analysis poses difficulties in assessing

1 For details o f the drafting history of the provision and its origins in Article 12 o f the Universal 
Declaration see Velu, ‘The European Convention on Human Rights and the Right to Respect for Private 
Life, the Home and Communications’ in Robertson (Ed), Privacy and Human Rights (Manchester: 
Manchester University Press, 1973) pp 12-95, at pp 14-18.
2 This is recognised in the Convention on the Rights o f the Child, in particular Articles 5, 18 and 20.
’ See similar comments on the family in international law in Van Bueren, The International Law on the 
Rights o f  the Child (Dordrecht: Martinus Nijhoff, 1995) at p 68 and generally at pp 67-116.
4 For example see Opsahl, ‘The Convention and the Right to Respect for Family Life’ in Robertson, 
(Ed), op cit, at pp 182-254; Duffy, ‘The Protection of Privacy, Family Life and Other Rights under 
Article 8 o f the European Convention on Human Rights’ 2 Yearbook o f  European Law  (1982) 191-238; 
Douglas, ‘The Family and the State under the ECHR’ 2 International Journal o f  Law and the Family 
(1988) 76-105; O'Donnell, ‘Protection of Family Life: Positive Approaches and the ECHR’ 17(3) 
Journal o f  Social Welfare and Family Law  (1995) 261-280 (‘Positive Approaches’); Fawcett, The 
Application o f  the European Convention on Human Rights 2nd Ed (Oxford: Clarendon Press, 1987) at 
pp 210-235; Van Dijk & Van Hoof, Theory and Practice o f  the European Convention on Human 
Rights 2nd Ed (Deventer: Kluwer, 1990) at pp 368-397 and Harris, O ’Boyle & Warbrick, Law o f  the 
European Convention on Human Rights (London: Butterworths, 1995) at pp 302-355.
5 Harris, O ’Boyle & Warbrick, ibid, at p 312.
6 Connelly notes some confusion over the use of the terms family life, respect for family life and the 
right to respect for family life. See Connelly, ‘Problems of Interpretation o f Article 8 o f the European 
Convention on Human Rights’ 35 ICLQ (1986) 567-593.
7 O ’Donnell, ‘Positive Approaches’, op cit, at p 262.
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compliance with Article 8 as it is not possible to simply enumerate those relationships 

which constitute family life, and those which do not. The matter is complicated 

further by the fact that the provision protects family life, rather than the family itself, 

and that the existence of family relationships is not always sufficient to attract the 

protection o f Article 8.9 What is decisive in attracting the protection of Article 8, 

however, is the real existence in practice of close personal ties.

The one exception to this rule is the relationship between a mother and her child, 

which, reflecting the maxim mater semper certa est, the Court has found to amount to 

family life by the very fact of birth.10 This doctrine applies regardless of the marital 

status of the mother and, by further consolidating this reasoning in Johnston, the Court 

can be said to have extended the protection of Article 8 to non-marital families as well 

as those based on marriage, in some circumstances at least.11 However, although the 

natural connection between a mother and her child is sufficient to establish family life 

from birth, the same is not true for the relationship between father and child, where 

the former is not married.12 By way of explanation, the Commission has tendered the 

varying levels of commitment shown by unmarried fathers to their children, as well as 

the diversity of relations between them and found that the situation of a child born 

outside marriage necessitates distinct legislative regulations, which must take into 

account the difficulties involved, in order to protect the child.13 Although the 

Convention authorities will not normally have difficulty finding the existence of 

family life where an unmarried mother and father cohabit with their child,14

8 This is noted in Duffy, op cit, at p 194.
9 O’Donnell notes that this distinction is never fully explained. O ’Donnell, ‘The Unmarried Father and 
the Right to Family Life: Keegan v Ireland’ (hereinafter ‘The Unmarried Father’) 2 Maastricht Journal 
o f European and Comparative Law (1995) 85-96, at p 89.
10 Eur Court HR Marckx v Se/g/M/w, judgment of 13 June 1979, Series A no 31, §31 and §41.
11 See for example Eur CourtHR Johnston v Ireland, judgment o f IS December 1986, Series A no 112, 
where the Court found that in that case (where unmarried parents and child lived together in a stable 
relationship) the positive obligation implicit in Article 8 to allow normal development of natural family 
ties between them required the child to be placed, legally and socially in a position akin to that o f a 
‘legitimate’ child. See also the comments in Harris, O ’Boyle & Warbrick, op cit, at p 313.
12 The Strasbourg position has attracted much criticism. See generally O ’Donnell ‘The Unmarried 
Father’, op cit, and Bainham, ‘When is a Parent not a Parent? Reflections on the Unmarried Father and 
his Child in English Law’ 3 International Journal o f  Law and the Family (1989) 208-239.
13 No 13557/88 N v  Denmark, Dec 9.10.89, DR 63, p 167.
14 Johnston v Ireland, judgment, op cit. However, it has failed to find that the parties in this 
relationship are entitled to the same level of protection as a family based on marriage, even when the 
couple are not free to marry. See No 13557/88 N  v Denmark, op cit.
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cohabitation is not the sine quo non of family life irrespective of the parents’ marital 

status.1" Family life may exist even where the unmarried parents do not live together 

and, where this is the case or where the relationship between them has broken down, 

an unmarried father’s demonstrable commitment to his child, in terms of financial 

dependency and/or frequent and regular contact, will be decisive in determining the 

existence of close personal ties, and thus family life, between them.16

The existence of family life is not difficult to establish where marriage is involved. 

Indeed, a child bom to parents who are lawfully and genuinely married is ipso iure 

part of that relationship from the moment of the child’s birth and, by the very fact of it 

there exists between the child and his/her parents a bond amounting to family life, 

even if the parents are no longer living together.17 Moreover, once established, family 

life does not come to an end upon divorce;18 nor is it terminated by a decision to place 

a child in care.19 However, subsequent events, such as adoption20 or expulsion,21 

may break the tie of family life, although where the tie has at one time existed 

between a parent and child, the Commission is more likely to show sensitivity in its 

approach by considering the adoption or expulsion as an interference with family life 

rather than concluding that no family life existed at all.

Although the Commission and Court have understood family life as extending beyond 

formal, marital arrangements,22 and have demonstrated an ability to take into account 

the reality and substance of relationships, family life is still seen as revolving around

15 See Eur Court HR Berrehab, judgment of 21 June 1988, Series A no 138 (married/divorced father), 
and Eur Court HR Kroon & Ors, judgment o f 27 October 1994, Series A no 291-C, (unmarried).
16 See for example, No 22920/93 MB v UK, Dec 6.4.94, DR 77A, p 108; No 14501/89 A & A v the
Netherlands, Dec 6.1.92, DR 72, p 118 (financial dependency and contact); 14247/88 C v UK, Dec
3.7.92, DR 73, p 27 (contact); No 18280/91 MV  v Malta, Dec 9.4.92, unpublished (lack of genuine 
interest).
17 Berrehab v the Netherlands, judgment, op cit, §21.
18 No 8427/78 Hendriks v the Netherlands, Comm Report, 8.3.82, DR 29, p 5.
19 Eur Court HR Andersson v Sweden, judgment o f 25 February 1992, Series A, no 226, § 72 and Eur 
Court HR W v £//C, judgment of 8 July 1987, Series A, no 121, § 59.
20 No 7626/76 X v  UK, Dec 11.7.77, DR 11, p 160.
21 No 14830/89 Yousefv UK, Comm Report, 30.6.92, unpublished, § 43.
22 See Marckx v Belgium, judgment, op cit and Johnston v Ireland, judgment, op cit.
23 See among other cases No 11418/85 Jolie & Lebrun v Belgium, Dec 14.5.86, DR 47, p 243 (where 
children were bom as a result of an extra marital relationship and family life did exist) and No 7289/75 
& 7349/76 X  & Y v Switzerland, Dec 14.7.77, DR 9, p 57 where only private life existed. See also No 
22920/93 MB v UK, Dec 6.4.94, DR 77A, p 108 where the denial o f the existence of family life
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marriage to a large extent.24 According to the position outlined above, the unmarried 

father is placed in an unfavourable position in relation to his children when compared 

with the divorced father (or indeed the mother) who, regardless of the level of his 

commitment to his children, will, in most circumstances, enjoy a relationship of 

family life with them by virtue of marriage. Moreover, the existence of family life 

between an unmarried father and his child, with whom he has had minimal contact, 

may depend entirely on the nature of the father’s relationship with the mother.26 In 

Keegan, for example, family life was found to exist between an unmarried father and 

his daughter whom he had met only once because, before the relationship between 

himself and the child’s mother broke down, they cohabited, planned the pregnancy
27and intended to marry. In contrast, where the man who fathered a child following a 

casual encounter with the mother was not diligent enough to find out whether the

child she was carrying was his, family life between himself and the child was found
28not to exist. Moreover, where the opportunity to have paternity established has been 

denied to the unmarried father (albeit because it was not considered to be in the 

child’s interests), the Commission has even appeared willing to ignore the possibility 

of a blood tie altogether, dismissing the claim of family life on the basis of factors 

relating to the relationship between the parents.29 Although the factor of commitment 

(or in immigration cases, dependency30) is important, this view of family life is 

limited insofar as it takes no account of the child’s right to respect for family life and 

appears to afford or deny protection to children on the basis of their parents’ actions

appeared to relate to the fact that the child was bom as a result o f an extra-marital affair and the 
disruption to the marital unit within which the child was being brought up, which it would provoke.
24 O’Donnell, ‘The Unmarried Father’, op cit, at p 90. Moreover, they have not coped particularly well 
with the difficult challenge posed by advances in reproductive technology. See No 15666/89 
Kerkhoven, Hinke & Hinke v the Netherlands, Dec 19.5.92, unpublished and No 16944/90 G v the 
Netherlands, Dec 1.93, 16 EHRR 38. See also Chapter 3 The Right o f the Child to Identity.
25 This distinction has been found to be supported by objective and reasonable grounds with reference 
to the need to protect the child born outside marriage. No 9530/81 v Germany, Dec 3.84, 7 EHRR 134.
26 One author points to the necessity of the ‘prenatal bond with the mother’ and the ‘postnatal bond with 
the child’ in the context of establishing family life between the unmarried father and his child. See 
Broekhuijsen-Molenaar, ‘Who are the Parents of a Child? The Law of Descent in the Netherlands’ 
18(3) Journal o f  Social Welfare and Family Law  (1996) 341-352, at p 347.
27 Eur Court HR Keegan v Ireland, judgment o f26  May 1994, Series A no 291-A, § 45.
28 No 24848/94 Beilis v Greece, Dec 22.2.92, unpublished. See also Chapter 12 Adoption.
29 No 22920/93 MB v UK, Dec 6.4.94, DR 77A, p 108.

The factor of dependency appears to take on added significance in immigration case law, where the 
existence of family life and the obligations which flow from it are inconsistent with the case law in 
other areas. See further Duffy, op cit, at p 195 and the impact of voluntary separation on family life in 
Van Dijk & Van Hoof, op cit, at p 380. See also Chapter 11 Immigration.
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and status, an approach which bears unsatisfactory resemblance to the unjustifiable 

concept o f ‘illegitimacy’.31

There appears to be a consensus among the Strasbourg organs that as long as the child 

is born into a stable relationship where the unmarried parents are shown to be 

committed to each other, the potential family life which may exist between father and 

child will be sufficient to attract the protection o f Article 8. This approach serves to 

preclude a man claiming the protection o f the family life provision where his child is
33conceived as a consequence o f an act o f rape or incest, although it may also divert 

the application o f Article 8 in cases where the child is the unplanned result o f a brief 

sexual encounter. Regardless o f the paternalistic merits o f this approach, it is 

arguably wrong insofar as it determines the existence o f family life between a child 

and his/her parent, not with reference to the relationship or potential relationship 

between a parent and a child, but with regard to the nature o f the parents’ relationship 

with each other. A children’s rights approach, which takes into consideration the right 

o f every child to respect for family life as well as the positive obligation on the State 

to allow each child’s family ties to develop consistent with Article 8, can be used as a 

basis for the argument that birth should always create family life between a child and 

both parents, whatever the nature o f their relationship. According to this approach, 

once family life is established, the Strasbourg authorities could then go on to 

determine under Article 8 § 2 whether a restriction on the exercise by the father o f 

parental rights and responsibilities could be justified with regard to the interests and 

rights o f the child in each particular case.34 Although the nature o f the parents’ 

relationship may be one factor relevant to weighing up the interests o f those involved, 

it is submitted that it should not be decisive, allowing the Convention organs to adopt 

a similar approach to the interpretation o f family life, regardless o f parents’ marital

31 See further Chapter 1 Non-Discrimination.
j2 In Keegan, the Court recognised the reality o f  emotional ties between an unmarried father and his 
child from the moment o f  the child’s birth, even if  they are subsequently prevented from building on 
that foundation. See Keegan  v Ireland, judgment, op cit. C /N o  22920/93 M B  v UK, Dec 6.4.94, DR 
77A, p 108. See also O ’Donnell, ‘The Unmarried Father’, op cit, at p 89. However, the Commission 
has failed to accept the possibility o f  potential family life in immigration cases. See No 23366/94  
Nsona  v Netherlands, Comm Report, 2.3.95, unpublished, at § 56-61.
j3 Mr Schermers, the former Dutch member o f  the Commission has contested the value o f  this 
approach in advocating the rights o f  the child. See for example his delegate’s speech before the Court 
in Ahm ut v the Netherlands, 26 June 1996.
34 See also Forder in O ’Donnell, ‘The Unmarried Father’, op cit, at p 90 (fh 27).
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status or relationship. More importantly, however, it would reaffirm the flexibility of 

the family life concept and demonstrate the willingness of the Commission and Court 

to adapt it so as to accommodate a range of family structures in order to afford equal 

protection to all children in this respect.3̂

That the Commission and Court have had difficulty adapting the concept o f family life 

to the challenges brought by modern family arrangements is clear from the case law 

on children born by artificial methods to non-traditional families. In particular, the 

Commission has found that a stable homosexual relationship between two women 

does not fall within the scope of the right to respect for family life’ notwithstanding 

that they lived together as a family and shared parental tasks over the child born to one
36of them by artificial insemination by donor (AID). However, family life was found 

to exist between a female-to-male transsexual and his child born into his stable
t  7

relationship with his female partner by means of AID, and the merits of an approach 

which places greater emphasis on the social reality rather than the biological links are
T O

evident in this case.

The Court’s approach to the existence of family life between children and other family 

members also illustrates the importance of close personal ties and in Marckx it 

established that family life may exist between children and their grandparents since 

they play a ‘significant part in family life’.39 This approach is positive insofar as it 

recognises the importance and relevance of relationships between family members 

other than parents and children. However, there is evidence that the Convention 

institutions have yet to fully accommodate members of the extended family and other 

community structures within the family life concept,40 as although recognising the

35 See also Van Bueren, op cit, at p 67.
36 No 15666/89 Kerkhoven, Hinke and Hinke v the Netherlands, op cit.
’7 Eur Court HR X, Y & Z v  UK, judgment of 22 April 1997, unpublished, § 37. However, the Court’s 
approach to the obligations which Article 8 imposes on the state to respect family life are not so 
favourable in these cases. See Chapter 3 The Right o f the Child to Identity.
j8 Cf No 16944/90 G v Netherlands, op cit, where family life was found not to exist between a man who 
donated sperm and the child which resulted from his donorship.
'9 Marckx v Be/g/wm, judgment, op cit, at § 45. See also No 12402/86 Price v UK, Dec 9.3.88, DR 55, 
p 224 and No 12763/87 Law lorv UK, Dec 14.7.88, DR 57, p 216.
40 As Duffy points out, this reasoning does not always apply in immigration cases. See Duffy, op cit, at 
p 195. See also Van Dijk & Van Hoof, op cit, at p 380 which criticises the Commission’s inability to 
recognise the importance of the extended family in other cultures.
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existence o f  family ties, they have chosen to distinguish in the nature o f family life 

which exists between a parent and child and that between a grandparent and 

grandchild.41 Nevertheless, the application o f the test o f ‘close personal ties’ has 

resulted in the finding o f family life between siblings42 and between an uncle and his 

nephew4j although it is clear that a lack o f dependency may mean that the relationship 

between adult offspring and their parents falls outside the scope of Article 8.44 

Although the relationship between adoptive parents and children may create a tie o f 

family life in certain circumstances,4' it is unclear whether ties between a child and 

his/her foster parents can be said to amount to family life, or simply private life.46 

This is likely to depend on the circumstances o f the claim being made, although where 

there is no birth family making a similar claim o f family life, then where the child has 

been cared for by the foster family and has developed strong ties with them, it is likely 

that family life will be found to exist regardless o f legal ties. It is important where a 

child is otherwise deprived o f a family environment that the personal ties which s/he 

develops with foster family be given recognition and protection under Article 8, 

particularly in the event o f long-term fostering.

The T est Under A rticle 8
Once family life has been found to exist, the Commission and Court go on to consider 

whether there has been an interference with that family life which falls to be justified 

under Article 8 § 2. It is accepted by the Strasbourg authorities that any measure

41 The Commission has found that refusing contact between a grandparent and a child who is in care 
may not constitute an interference with the grandparent’s right to respect for family life due to the 
difference in the nature of the family ties. No 12402/86 Price v UK, Dec 9.3.88, DR 55, p 224. Nor is 
there any evidence of recognition by the Convention authorities of the role of community and extended 
family in raising a child. See Chapter 11 Immigration where such an issue arises.
42 No 9330/81 Bulus v Sweden, Comm Report, 8.12.84, DR 39, p 75. See also Eur Court HR Olsson v 
SwWe«, judgment o f 24 March 1988, Series A no 130 in Chapter 13 Alternative Care.
43 No 16580/90 Boyle v UK, Comm Report, 9.2.93, Series A no 282-B, § 41-45; cfN o  7229/75X &  Y v  
UK, Dec 15.77, DR 12, p 21, an immigration case.
44 No 13654/88 R R & S R v  the Netherlands, Dec 8.9.88, DR 57, p 287. C /N o  14247/88 C v UK, op 
cit. where family life existed due to the father’s exercise of his right of access to his disabled daughter. 
The notion of dependency appears to come into play predominantly in immigration cases although it 
also used in the determination o f family life between an adult child and parent.
45 No 9993/82 X  v France, Dec 7.82, 5 EHRR 302. However, there is no right to the establishment of 
family life via adoption. No 6482/74 X  v Belgium <£ the Netherlands, Dec 10.7.75, DR 7, p 75.
46 No 8257/78X v  Switzerland, Dec 10.7.78, DR 13, p 248 where the Commission avoided the question 
of whether their ties amounted to family life, deciding the application instead on the basis o f private 
life. However, see the comments of Mr Schermers dissenting in No 12366/86 Rieme v Sweden, Comm 
Report, 2.10.90, Series A no 226-B.
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which infringes upon family life, such as a restriction on contact, refusal o f entry to a 

country to jo in  another family member, or the placement o f a child into care or for 

adoption, automatically constitutes an interference with it and the second limb o f the 

test thus poses little difficulty. Whether the measure in question is in accordance with 

law, has a legitimate aim and is necessary in a democratic society is more difficult to 

determine, the latter o f which is the most common stumbling block for applicants 

seeking the protection o f Article 8.

In accordance with Law

Any measure which constitutes an interference with family life must be in accordance 

with law in order to comply with Article 8 and the Court has established guidelines to 

determine the compatibility o f such a measure in this regard.47 The phrase ‘in 

accordance with law’ refers not only to domestic law, but also the rule o f law, and 

thus domestic law must contain a measure o f protection against arbitrary interferences 

by public authorities.48 Tn accordance with law’ also refers to the quality o f the law 

in question, requiring that it be accessible to persons concerned and formulated with 

sufficient precision to enable them, if  need be with appropriate advice, to foresee, to a 

degree that is reasonable in the circumstances, the consequences which a given action 

may entail.49 Importantly, the Court has recognised that absolute precision is 

unattainable in the area o f child care and that the need to avoid excessive rigidity and 

to keep pace with changing circumstances means that many laws are inevitably 

couched in vague terms. Nor is a law which confers a discretion in itself inconsistent 

with the requirement o f foreseeability, as long as the scope o f discretion and the 

manner o f its exercise are indicated with sufficient clarity, having regard to the 

legitimate aim, to give the individual adequate protection against arbitrary

47 Eur Court HR Olsson v Sweden, judgment, op cit, § 61. See also Eur Court HR Johansen v Norway, 
Comm Report, 17.1.94, unpublished, § 78-81 and Eur Court HR judgment o f 7 August 1996, § 53-59.
48 The absence o f legislation providing for the measure creating the interference is rarely if  ever the 
substance of the complaint before the Commission; more commonly the applicant’s claim is that the law 
which is in place is too broad or vague in the powers which it conveys on social workers to remove 
children from their parents or to take other decisions concerning their placement in care. See Harris, 
O ’Boyle & Warbrick, op cit, at pp 340-341. For a difference in opinion between the Commission and 
the Court in this respect see No 12963/87 Andersson v Sweden, Comm Report 3.10.90, 14 EHRR 634, 
§ 90-102 and Eur Court HR judgment of 25 February 1992, Series A, no 226, § 75-76.
49 Andersson v Swet/eM, judgment, ibid, § 75.
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interference.^0 For instance, the Commission and Court agree that legislation which 

provides for a child to be taken into care where a child’s health or development are 

jeopardised without requiring proof o f actual harm is 'in  accordance with law’.^1 The 

vague nature o f the law does not mean that it is inconsistent with Article 8 § 2 in 

itself, as, as already noted, the Court has recognised the impossibility o f formulating a 

law to cover every eventuality o f taking a child into care and the fact that confining 

the authorities to where harm has occurred may reduce the effectiveness o f  protection.

Legitimate Aim: The Best Interests of the Child

It falls to the State under Article 8 § 2 to identify the aim which it pursued as a basis 

for the interference with family life under Article 8 § 1. Respondent states 

consistently submit either ‘the protection o f health or m orals’, or ‘the protection o f  the 

rights and freedoms o f others’ as legitimate reasons for taking measures which 

interfere with family life and the Commission and Court rarely, if  ever, fail to accept 

their claims.52 In immigration cases, the aims o f protecting the economic well-being 

o f the country and preventing disorder and crime are most frequently invoked.53 

Protection o f health or morals has been applied as an individual, rather than a social 

value,54 and more specifically, the aim o f protecting the child’s health (physical, 

psychological or emotional) has been accepted as a legitimate basis for interfering 

with a parent’s right to respect for family life.55 The same is also true with regard to 

the aim o f protecting the rights and freedoms o f others, although there is no 

enumeration o f what individual rights or freedoms are being protected in any one 

instance. In cases involving children, it is significant that the best interests o f the 

child is now the accepted principle by which the Commission and Court determine the 

consistency with Article 8 § 2 o f state interference with family life, despite the

30 Safeguards against arbitrary interference include entrusting or subjecting the exercise of statutory 
powers to review by the administrative courts. Olsson v Sweden, judgment, op cit, § 62.
51 Andersson v Sweden, judgment, op cit, § 62 and No 10465/83 Olsson v Sweden, Comm Report, 
17.4.91, Series A no 130, § 132-142.
52 The Commission and Court frequently accept both aims together. See No 7911/77 X  v Sweden, Dec 
12.12.77, DR 12, p 192
53 As is seen in Chapter 10 Immigration, these cases differ from other family life cases in that they do 
not involve a balancing of parental and children’s interests under Article 8 § 2, but concern instead the 
rights of an individual being weighed against the common interest instead.
54 See also Opsahl, op cit, at pp 216-217.
55 See for example No 8427/78 Hendriks v the Netherlands, Comm Report, op cit.
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absence o f this standard from the Convention itself.36 However, the Strasbourg case 

law reflects more the traditional form o f the best interests principle which is 

associated with the concept o f welfarism, than the remoulded, dynamic principle
S7contained in the Convention on the Rights o f the Child. Moreover, the Convention 

authorities do not engage in any general discussion o f the principle, the factors which 

should be taken into consideration in applying it or what weight should be attached to 

each factor.38 To the contrary, they offer States a very wide margin o f discretion in 

their application o f the principle, a discretion, which is in turn offered by the State to 

the agents - judges, social workers - charged with determining what is in the child’s 

best interests. Although consistent with Article 8, this further discretion leads to a 

lack o f uniformity at domestic level which is compounded further by the lack o f clear 

standards and adequate review at regional level.

The poor level o f analysis undertaken by the Strasbourg authorities with regard to the 

application o f the best interests principle at the domestic level is derived from the 

wide margin o f appreciation which States enjoy in this area. However, it is o f serious 

concern that as long as the best interests principle is used to determine the necessity o f 

a custody or contact order at domestic level, the Commission and Court appear 

satisfied to assume that the principle is applied in a manner which is consistent with 

the Convention, in many, although admittedly not all, cases. Attempts to assess the 

reasons advanced by the domestic authorities for the interference occasioned by the 

applicant are rare,39 and it is thus unclear how the discretion offered to the State is to 

be scrutinised in this area.60 This approach is at its least effective in cases o f custody 

and contact where the Comm ission’s review o f the decisions o f national authorities 

could be described as superficial. This area, in particular, throws up serious questions

56 However, Article 5 of Protocol no 7 provides that equality o f rights and responsibilities between 
spouses and in relation to their children shall not prevent States from taking such measures as are 
necessary in the interests of the children.
57 See for example No 8427/78 Hendriks v the Netherlands, Comm Report, op cit, § 121. Van Bueren, 
op cit, at pp 45-46, describes the best interests principle in Article 3 of the Convention on the Rights of 
the Child as a ‘new principle o f interpretation’ which has been transformed from the traditional welfare 
concept. This is explained with reference to the context of the Convention itself, illustrated by the 
child’s right to be heard in Article 12 and the principle of evolving capacity in Articles 5 and 12.
58 Nor does the Convention on the Rights of the Child. See Van Bueren, op cit, at p 47-48.
59 For the only exception see No 10465/83 Olsson v Sweden, Comm Report, op cit, and further 
Chapter 13 Alternative Care.
60 Jacobs, The European Convention on Human Rights (Oxford: Clarendon Press, 1975), at p 137.
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about the usefulness of Convention scrutiny and the level of protection which the 

Convention affords to family members and children.61

It is also unclear from the case law what level of importance the child’s best interests 

enjoys under Article 8. The principle of paramountcy enjoys occasional, but not 

consistent, support throughout the family life case law, although an approach which 

treats the child’s interests as the sole consideration in such cases might make it 

difficult to balance the rights of the child with the right to respect for family life of 

parents and/or other family members. Notwithstanding that the principle that the 

child’s interests be paramount in all matters concerning the child is becoming more 

widely accepted,62 the context of Article 8 which, like many provisions in the ECHR 

requires the reconciliation of competing interests, also demands that all relevant 

factors be given adequate consideration, without placing the interests of the children 

and the parents in an unnecessarily adversarial context.

Necessary in a Democratic Society

The analytical skills of the Commission and Court are most frequently challenged in 

the final step of the Article 8 test, i.e. whether a measure which constitutes an 

interference with family life can be considered necessary in a democratic society in the 

pursuit of a legitimate aim. It is useful to set out some principles applied in this 

consideration of Article 8 and to make a number of general comments.

Given the lack of a common European understanding about child care and the 

legitimate nature of state interference, the Court has found it difficult to review 

national policy on these issues. In the first Olsson case, it spelt out its test as whether, 

in the light o f the case as a whole, the authorities have ‘relevant and sufficient
63reasons’ for taking the measures which interfered with family life. In the Andersson 

case, the Court considered that what were required were ‘strong reasons’, suggesting a

61 See Chapter 11 Custody and Contact.
62 SeeS 1 Children Act, 1989.
63 Olsson, judgment, op cit, § 87. This also applies to cases determining access and custody issues. See 
for example Eur Court HR Hokkanen v Finland, judgment of 23 Sept 1994, Series A no 299-A.
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different test.64 It would appear that the distinction being made here relates to the 

varying burden to be applied when considering on the one hand, a decision to take a 

child into care and on the other, a decision to severely restrict or even prohibit contact 

between parent and child while the care order is in place. As these latter measures are 

considered by the Court to be particularly far reaching and severe, this may explain 

why they must be supported by ‘strong’, rather than ‘sufficient’, reasons to be 

consistent with Article 8.65

With regard to what reasons are considered to be relevant or sufficient to justify an 

interference with family life, the fact that social w orkers’ decisions have been 

confirmed by national courts is some support for their position, but it is not conclusive 

for the purposes o f Article 8. It is undoubtedly more significant that the domestic 

authorities enjoy a margin o f appreciation as to whether their actions and decisions are 

consistent with respect for family life. Moreover, the Strasbourg authorities take this 

discretion into consideration in every children’s case as recognition o f the complexity 

and sensitivity o f the matters concerned and the proximity o f domestic authorities to 

the situation.66 However, although this discretion appears to severely limit the scope 

o f the Strasbourg organs’ powers o f examination o f domestic decisions, it has clearly 

not prevented them from finding that the domestic authorities have gone beyond the 

discretion offered to them in acting inconsistently with Article 8. Moreover, there 

has been much debate about the scope o f the Court’s power to review domestic 

decisions including the suggestion that the Court should hear witnesses if it
z:o  >

undertakes a review o f national decisions. There is also support for the Commission

64 For criticism see the dissenting judgment o f Judge Lagregren. See also Harris, O ’Boyle & Warbrick, 
op cit, at p 350.
65 See Johansen v Norway, judgment, op cit.
66 See further Macdonald, ‘The Margin of Appreciation’ in Macdonald et al (Eds) The European 
System fo r  the Protection o f  Human Rights (Deventer: Kluwer, 1993) pp 83-124, especially 98-104. 
For an earlier view see O ’Donnell, ‘The Margin of Appreciation Doctrine: Standards in the 
Jurisprudence of the European Court of Human Rights’ HRQ (1982) 474-496.
67 It is sometimes unclear whether before the Commission the burden falls on the applicant to show the 
inadequacy of domestic action or on the State to show that its authorities have taken adequate steps in
this regard. See Harris, O ’Boyle & Warbrick, op cit, at p 350.
68 See the dissenting opinion o f Judge Lagergren in Olsson (No 2), judgment, op cit. See also Harris, 
O ’Boyle & Warbrick, op cit, at p 350. However, given that the applicant has just become a part of
proceedings before the Court by virtue of Protocol No 9, this is unlikely. Moreover, moves to hear
witnesses in Strasbourg might also fuel speculation about the Convention bodies intention to operate as 
a fourth instance.
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and Court to adopt a purely procedural approach to their review of issues of child-care 

which would defer all determination of substantive issues to the domestic 

authorities.69

It is evidence of the Commission and Court’s dynamic interpretation of Article 8 that
70there is a positive obligation inherent in respect for family life. This notion of 

respect is not clear cut and what is required of the State will vary according to the 

circumstances of the case, the practices followed and the situation obtaining in the 

Contracting State.71 Thus although the existence of family life attracts the protection 

of Article 8, all family life does not invite the same level of protection under that 

provision. In particular, despite the Court’s welcome and dynamic ruling in Marckx 

that respect for family life may impose positive obligations upon the State to act in a
72manner calculated to allow family ties to develop normally, it appears that only 

negative, rather than positive obligations, apply to some relationships, among them
• 7  "I

the family life between an unmarried father and his child.

Although negative and positive approaches to the interpretation of Article 8 appear at 

first to be easily distinguished from each other in that one approach requires the State 

to refrain from action and the other requires some affirmative measure to be taken, the 

case law shows a diversity of opinion among the members of the Commission and the 

Court as to which approach is appropriate in particular cases.74 Boundaries between

<I> See the view of Mr Schermers in No 11373/85 Eriksson v Sweden, Comm Report, 14.7.88, 
unpublished, who stressed the State’s margin o f appreciation in deciding individual cases and the 
opinion expressed in Harris, O ’Boyle & Warbrick, op cit, at p 351. See also the view expressed by the 
Judges Pinheiro Farinha, Pettiti, Walsh, Russo and De Meyer, dissenting members o f the Court in 
Olsson v Sweden, judgment, op cit, who criticised the removal o f children from their parents without a 
prior judicial decision. See also Cohen-Jonathan, ‘Respect for Private and Family Life’ in Macdonald et 
al (Eds) The European System fo r  the Protection o f  Human Rights (Deventer: Kluwer, 1993) 405-444, 
at p 440. Finally, see Chapters 11 Custody and Contact and 13 Alternative Care and Conclusions.
70 Marckx v Belgium, judgment, op cit, § 31. See also O’Donnell, ‘Positive Approaches’ op cit and 
Connelly, op cit.
71 19823/92 Hokkanen v Finland, Comm Report, 22.10.93, Series A No 299-A, § 131.
72 Marckx v Belgium, judgment, op cit, § 31. See Connelly, op cit, at pp 12-15 and O ’Donnell, 
‘Positive Approaches’ op cit, at pp 262-263.
73 See Keegan v Ireland, judgment, op cit, and O ’Donnell, ‘The Unmarried Father’, op cit, at p 95. 
Contrast this with the position in Johnston v Ireland, judgment, op cit. See also X, Y & Z v  UK, op cit, 
where the family life between a child born following AID and the child’s transsexual father did not 
attract a positive obligation.
74 Compare for example the approaches o f the Commission and the Court in the Gaskin case. See No 
10454/ 85 Gaskin v UK, Comm Report, 13.11.87, 1 1 EHRR 402 and Eur Court HR Gaskin v UK, 
judgment of 7 July 1989, Series A no 160.
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the State’s positive and negative obligations do not lend themselves to precise 

definition but, regardless o f the approach adopted, a fair balance must be struck 

between the competing interests o f the individual and o f the community as a whole
75and in both contexts the State enjoys a margin o f appreciation. Although 8 § 2 refers 

to interferences with the right protected, the aims mentioned there may nonetheless be 

o f a certain relevance in balancing interests.76 According to the positive obligation 

approach. Article 8 may place a duty on states to act in a manner calculated to allow 

those concerned to lead a normal family life. In particular, it requires the existence in 

domestic law o f safeguards which render possible from the moment o f birth, the
77child’s integration into his family. A positive approach to respect for family life also 

includes a right for parents to have measures taken with a view taken to their being 

reunited with their children when they are placed in care and it thus places an
7 0

obligation on the national authority to take such measures.

Parental rights as well as responsibilities are recognised as part o f family life under 

Article 8 and there is still a body o f opinion in Strasbourg which attaches considerable 

importance to the exercise o f those rights. In Nielsen, for instance, the Court found it 

consistent with the proper exercise o f parental authority for a mother to authorise the 

placement o f her twelve year old son in a closed hospital ward notwithstanding his 

clearly expressed disagreement.79 A similar paternalistic approach resulted in a direct 

conflict between a fourteen year old girl, who was forced to return home, and her
o rj

parents being resolved in a similar way. The measure, which interfered with her 

private life, was considered necessary to protect her interests under Article 8 § 2. 

These examples highlight the paternalistic thread running through Strasbourg case law 

on family life and, given the poor recognition o f the principle o f evolving capacity, 

distinguishes the jurisprudence from the Convention on the Rights o f the Child.

75 Keegan v Ireland, judgment, op cit, § 49 and Hokkanen v Fw/awfif, judgment, op cit, § 55.
76 No 16969/90 Keegan v Ireland, Comm Report, 17.2.93, Series A, no 290, § 52. An earlier view was 
that the positive approach rendered the paragraph 2 irrelevant. See Connelly, op cit, at p 572.
77 Ibid.
78 Eur Court HR Olsson (No 2) v SweJe«, judgment of 30 October 1992, Series A no 250, § 90.
79 Eur Court HR Nielsen v Denmark, judgment of 28 November 1988, Series A no 144. See further 
Chapter 8 Children in Conflict with the Law and the Deprivation o f Liberty.
80 No 6753/74 X &  Y v  the Netherlands, Dec 19.12.74, DR 2, p 118.
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Fam ily P roceedings
While the procedural safeguards in Article 6 apply to judicial family law proceedings

insofar as they involve determination o f a civil right o f access, custody or 
8 1 .

guardianship, Article 8 provides further protection covering administrative and other 

proceedings and decision making processes at domestic level. In particular, the Court 

has found implicit in Article 8 a procedural safeguard which requires parental 

involvement in a decision-making process concerning their children to a degree 

sufficient to provide them with a requisite protection o f their interests given the 

particular circumstances and the serious nature o f the decisions to be taken.82 

Unfortunately, respect for family life does not yet require that the views o f the child be 

sought or, more importantly, be given careful consideration where they are 

expressed; nor is it compulsory for the child to receive independent representation. 

In any event, the denial o f representation to a child is likely to be presented to the 

Commission as a challenge under Article 6 and it is this provision which continues to
85set standards injudicial proceedings.

The Court has acknowledged that there is a difference in the protection afforded by

Articles 6 and 8 in this context. Article 6 contains a procedural safeguard - the right

to a court in the determination o f civil rights and obligations - whereas

not only does the procedural requirement implicit in Article 8 cover administrative 
procedures as well as judicial proceedings, but it is ancillary to the wide purpose of 
ensuring proper respect for family life.86 

This may explain the Commission and Court’s examination o f the same facts under

both provisions and, where the situation complained o f has repercussions for family

life as well as the conduct o f the judicial proceedings, this approach is considered
87appropriate. In practice, however, this double examination is seldom undertaken

81 See further Harris, O ’Boyle & W arbrick, op cit, at pp 174-196.
82 W v UK, judgm ent, op cit, § 64. See in particular Chapter 13 Alternative Care.
8j In contrast see Article 12 o f  the Convention on the Rights o f  the Child.
84 This right is also set out in Article 12 § 2 o f  the Convention on the Rights o f  the Child.
85 The Court has found that in order for the right to a court to be effective, representation may be 
necessary. Eur Court HR Airey v Ireland, judgm ent o f  9 October 1979, Series A no 32. This may be 
used to imply a similar right to independent representation for children in relation to the effectiveness of 
rights.
86 Eur Court HR M cM ichael v t/AT, judgm ent o f  24 February 1995, Series A no 308, § 91.
87 Ibid, § 92.
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and an issue is usually considered under one provision with the finding that no
88separate issue arises to warrant its further examination under the second.

With regard to the particular characteristics o f family law proceedings which may 

substantially change family relations, a careful balance must be reached between the 

interests o f the parties involved in such proceedings and the proper administration of 

justice. Thus, where a domestic court’s infringement o f a whole series o f rules 

resulted in an appeal against a decision to deprive a parent o f guardianship being
O Q  m # #

submitted out o f time, Article 6 was found to be violated. In this case, the decision 

to reject the father’s appeal against a decision which could seriously affect his family 

relations with his children, could not be justified by any interest o f  the proper 

administration o f justice.90

Article 6 is applicable to care proceedings as a whole and thus the Court has not found 

it necessary to consider whether particular children’s hearings are consistent with the 

provision. However, the Court has recognised that, notwithstanding their particularly 

sensitive and complex nature, the right to a fair trial is as important in family law 

proceedings as elsewhere. Regardless o f how they accommodate the sensitive and 

complex matters before them, family proceedings must not jeopardise the rights o f the 

parties involved under Article 6, or Article 8 for that matter. In particular, although 

there may be good reasons in the domain o f family law for opting for an adjudicatory 

body that does not have the composition o f  a court o f law o f the classic kind, as a 

matter o f general principle, the right to a fair, adversarial trial means the opportunity 

to have knowledge o f and comment on the observations filed or evidence adduced by 

the other party.91 The exclusion o f parents from family proceedings, which 

consequently denies them the opportunity to cross examine their children, has also 

been found to be consistent with Article 6 as long as it is considered necessary to

88 See No 173873/90 Johansen v Norway, Comm Report, 17.1.95, § 106; No 12574/86 Nyberg v 
Sweden, Comm Report, 31.8.90, § 150-153 and W v UK, Comm Report, 15.10.88, unpublished, § 126- 
128.
89 No 16690/90 De Vries v the Netherlands, Comm Report, 13.10.93, unpublished, § 48.
90 Ibid, § 49.
91 McMichael v UK, judgment, op cit, § 80. See also No 17771/91 R v Switzerland, Comm Report, 
9.9.93, § 46-53 where the Commission unanimously found a violation o f Article 6 due to the applicant’s 
inability to comment on a statement o f the opposing party in adoption proceedings.
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• 92exclude the influence of the interested parties and hear the children in their absence. 

Confidential or in camera proceedings are likely to be consistent with Article 6 given 

the nature of the proceedings as a whole and particularly, the fact that they concern the 

welfare and future of a child.9 ' Article 6 expressly states that the press and public 

may be excluded from all or part of a trial in the interests of children although it 

would appear that this applies to the hearing, rather than the public pronouncement of 

the judgment.94 Failure to reveal the identity of a party involved in the proceedings, 

where it is the prospective adopters, is also consistent with the right to a fair trial 

given the nature of such proceedings.9̂  In contrast, a legal situation which as a rule 

denies the unmarried father standing in adoption proceedings,96 and an oral hearing
97within those proceedings, are incompatible with the right to a fair trial.

Length of Proceedings

The impact o f the length of family law proceedings on their outcome has implications 

for Articles 8 as well as 6. Any procedural delay may lead to a de facto  determination 

of the issue before the court and effective respect for family life requires that future 

relations between parent and child be determined solely in the light of all relevant
Q O

considerations and not by the mere effluxion of time. The relevant authorities are 

thus under a duty to exercise exceptional diligence in this area where there is a danger 

that a procedural delay will have an irreversible effect on the parties’ family life.99 

However, although the unnecessary duration of proceedings may be a factor in 

considering whether the proceedings as a whole were consistent with Article 8, their 

length may also fall to be considered under Article 6 which provides for the 

determination of a civil right within a reasonable time. What constitutes reasonable 

duration in family proceedings depends on all the circumstances of each individual

92 No 8 893 /80X  v Austria, Dec 5.3.83, 31, p 66. However, this is the case only where both parents are 
excluded, as excluding only one parent would arguably violate the equality o f  arms essential to a fair 
trial under Article 6.
9j See No 18280/90 MV  v Malta, op cit. See also NLJ Digest, October 4 1996, p 1425.
94 Article 6 says . . Judgment shall be pronounced publicly but the press and public may be excluded 
from all or part o f  the tr ia l. . . where the interests o f  juven iles. . . require.
95 No 18280/90 MV  v Malta, op cit.
96 Keegan v Ireland, judgment, op cit.
97 N o 17771/91 R v Switzerland, Comm Report, op cit, § 41-45 where the applicant’s lack o f  oral 
hearing violated Article 6.
^  W v UK, judgment, op cit, § 65.
99 Eur Court HR / /  v (/Adjudgment o f  8 July 1987, Series A, no 120, § 85.
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case and, there is thus no absolute time limit for different types o f proceedings. 

Factors which are o f decisive importance in determining the consistency o f the length 

o f particular proceedings with Article 6 are the complexity o f the proceedings, the 

conduct o f the applicant and the conduct of the relevant administrative and judicial 

authorities.100 The Commission and Court will consider the cumulative effect o f these 

elements and decide on the basis o f the case as a whole whether the length was 

excessive and responsibility for the duration lay with the state authorities. Where 

several levels o f jurisdiction are involved101 or where the complexity o f the 

proceedings is evident from the amount o f evidence, preparation o f expert reports and 

other in-depth investigations being conducted, it is unlikely that the Commission or
• 109Court will find the length o f the proceedings to be excessive. In general, where 

procedural delays can be attributed to the conduct o f the applicant in the proceedings 

or where the domestic authorities demonstrated their awareness that such proceedings
• 103by their very nature require to be dealt with urgently, then a violation will not occur.

Conclusion
This chapter serves as an introduction to the final four chapters which together deal 

with issues o f family life under the European Convention. It has identified some 

positive developments in the interpretation o f Article 8, notably the notion o f a 

positive obligation to respect family life and the procedural requirements implicit in 

the provision. Yet, although its development has in part been positive, the 

Commission and Court’s interpretation o f family life does not clearly involve 

recognition o f the child’s right to respect for family life. Modern family 

arrangements, such as unmarried stable unions and single sex families, as well as the 

parent/child relationships o f transsexuals and those derived from medical and 

technological advances, have tested the Strasbourg approach in this area and will 

continue to do so. Many permutations o f the concept o f family life in the twenty first

100 Olsson (No 2) v Sweden, judgment, op cit, § 99. In cases where the delay is clearly unjustifiable and 
may even be criticised by the domestic courts a settlement may be easily reached. See No 20609/92 
Wills v UK, Dec 17.5.94, unpublished.
101 Olsson (No 2) v SwWe«, judgment, op cit, § 106; Hokkanen v Finland, judgment, op cit, § 72 and 
Eur Court HR Eriksson v SWc/eK, judgment of 2 June 1989, Series A, no 156, § 74-75.
102 19823/92 Hokkanen v Norway, Comm Report, op cit, § 136-146.
103 Where this cannot be shown a violation will result. See No 16817/90 Paulsen-Medalen & Svensson 
v Sweden, Comm Report, 4.9.96, unpublished, § 51-58.
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century, such as relations between siblings, half-siblings and between children and 

foster parents, have yet to be examined. Although it is submitted that the presumption 

o f family life should be extended to all instances where the biological link can be 

proven, above all the institutions must remain flexible in their approach to the 

existence o f family life, and be prepared to examine the more substantive issues under 

Article 8 § 2 which allow them to balance the interests o f all concerned and to 

recognise the role o f the extended family and community arrangements.

The procedural matters have also been developed well under Articles 6 and 8 although 

the demands o f children in these areas have not been met or even challenged. The 

interests o f parents in procedural matters are guaranteed first and foremost and the 

presumption that they are consistent with those o f their children still prevails. This 

must also begin to change and the perspective o f the child, both in terms o f providing 

the child with an independent means to express his/her opinion and safeguarding the 

child’s individual interests, should be recognised in accordance with the Convention 

on the Rights o f the Child.



Im m igration

Introduction
Despite the absence from the European Convention o f a right to enter or reside in a 

Contracting State, Article 8 requires that immigration law and practice be 

implemented in a manner consistent with respect for family life. Thus, although a 

refusal to allow entry or residence, or a decision to expel or deport may not in itself be 

incompatible with the Convention, it becomes subject to the scrutiny o f the 

Commission and the Court in the context o f Article 8 where it causes the separation of 

a parent from a child. However, in contrast to other areas o f family life jurisprudence, 

the immigration case law o f the Strasbourg organs fails to recognise the needs and 

rights o f children in such situations and shows poor awareness o f the importance of 

the family to the child.

This chapter catalogues the approaches o f the Commission and the Court to 

immigration cases which concern children.1 In the light o f the Convention on the 

Rights o f the Child, it examines how the Commission and Court view the child in 

such cases under Article 8 and looks at the consequences such measures may have on 

a child’s family life. The principles enumerated in immigration case law are set out 

and the general compatibility o f immigration decisions with Article 8 is also 

examined. In particular, the chapter looks at what impact the deportation or the 

refusal to admit parents can have on the family life o f children, and discusses the 

child’s right to remain in his/her country o f origin or to jo in  a parent resident in 

another country in this context. In the event o f the child’s expulsion, questions are

1 This chapter dose not attempt to analyse the extensive Strasbourg jurisprudence on immigration law. 
For this see Storey, ‘The Right to Family Life and Immigration Case Law at Strasbourg’ 39 ICLQ 
(1990) 328-344 and Villiger, ‘Expulsion and the Right to Respect for Private and Family Life (Article 8 
of the Convention) - An Introduction to the Commission’s Case Law’ in Matscher & Petzold (Eds), 
Protecting Human Rights: The European Dimension (Koln: Heymanns, 1988) at pp 657-662 and also 
Gillespie, ‘Home Office Guidelines on Deportation - the Scope for Enforcement in the Courts’ 8(2) 
Immigration & Nationality Law & Practice (1994) 52-56.
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asked about the standards o f treatment which a child should receive in such 

circumstances.

Fam ily Life in Immigration Cases
The examination o f whether an immigration measure ordering deportation or refusing 

entry to a family member unjustifiably interferes with family life can be distinguished 

from the determination o f  Article 8 issues in other areas o f family life such as 

adoption or alternative care. The most notable distinction is that the consideration of 

immigration cases involves balancing the interests o f all family members concerned 

against the general or public interest, whereas other family life cases generally involve 

balancing the rights o f the parent and the interests o f the child. Thus, although the 

common issue is whether the separation o f a child from his/her parents can be justified 

under Article 8, immigration measures which pursue the common good (public order 

or the economic well-being o f the country), rather than the interests o f the child as 

their legitimate aim necessarily lack the child focus evident in other areas. With few 

exceptions, the organs have attached little significance to the potentially detrimental 

impact on children o f the deportation o f a parent or the refusal to allow them enter to 

join a mother or father. The Commission and Court have found factors such as the 

commitment shown by a parent to a child and the child’s genuine dependency on the 

parent to be decisive in establishing the existence o f family life. Moreover, the 

authorities’ determination o f the proportionality o f a parent’s expulsion with the 

interference caused to family life is dominated by their views on the nature o f the 

parental activity which warranted the expulsion and whether it is proportionate with 

the consequence o f splitting up a family, rather than any serious consideration of 

whether the separation will involve a risk of harm to the child. In addition, the 

Commission is clearly wary o f the use o f children in such proceedings and both 

institutions are astutely aware o f the absence o f substantive immigration rights from 

the Convention and the possibility that anything, other than a strict approach, in this 

area will be perceived by Contracting States as an unwelcome attempt to interpret the 

Convention to include rights which are beyond its scope.

2 The sensitive nature o f  a State’s control over its borders is evident also from the reservation entered 
by the UK to the Convention on the Rights o f  the Child reserving its right to apply immigration law 
insofar as it relates to the entry into, stay in and departure from the UK. However, this reservation was
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The Strasbourg Approach

This strict approach is evident from the interpretation o f family life by the 

Commission and Court in immigration case law, which can be distinguished in this 

way from Article 8 jurisprudence in other areas. Nevertheless, the Strasbourg 

authorities use the same basic approach to family life in immigration cases as 

elsewhere; the existence o f family life is a question o f fact which, apart from the 

blood relationship, depends on the real existence o f close personal ties. ’ The special 

status o f children born within a lawful and genuine marriage prevails in immigration 

law also and such children are considered by the fact o f birth to be part o f that family 

life relationship.4 As in other entirely domestic situations o f marital breakdown, the 

parent who no longer lives with the children o f the marriage is entitled to enjoy 

contact with them, and the immigration measure which frustrates this contact will 

amount to an interference with family life.5 It is true here also that cohabitation is not 

a prerequisite for family life, as long as there is regular and frequent contact between a 

parent and a child.6 However, in immigration cases, the Commission has taken into 

account whether the people concerned cohabit7 and, more importantly, it appears to 

attach more significance here to whether the parties are dependent on each other in
o  t

financial and other ways. Moreover, it has used the lack o f dependency between 

family members to reject the family life claims o f adult children;9 siblings;10 

grandchildren;11 nephews,12 and adoptive children13 in immigration cases. Further use

considered by the UN Committee on the Rights of the Child to be broad and incompatible with several 
o f the Convention’s provisions, including Article 2. See UN Doc CRC/C/15/Add.34 Concluding 
Observations o f  the Committee on the Rights o f  the Child: UK, at § 7 and for the text o f the reservation 
see UN Doc CRC/C/1 l/Add.2 Initial Reports o f  States Parties: the UK, at p 112.
3 See further Duffy, ‘The Protection o f Privacy, Family Life and Other Rights under Article 8 o f the 
European Convention on Human Rights’ 2 Yearbook o f  European Law (1982) 191-238, at pp 194-197 
and Harris, O ’Boyle & Warbrick, Law o f  the European Convention on Human Rights (London: 
Butterworths, 1995) at pp 329-334, particularly, pp 332-333.
4 No 10730/84 Berrehab v the Netherlands, Comm Report, 7.10.86, unpublished, § 72.
5 No 12411/86 M v  Germany, Comm Report, 4.3.87, DR 51 p 245.
6 Eur Court HR Berrehab v the Netherlands, judgment of21 June 1988, Series A no 138, § 21.
7 In one case the relationship between a father and his extra-marital children was found to constitute 
private but not family life because they did not cohabit and they did not enjoy regular and frequent 
contact. Nos 1289/75 & 7349/76X &  Y v Switzerland, Dec 14.7.77, DR 9 p 57,
8 No 7229/76X &  Y v  UK, Dec 15.12.77, DR 12 p 32.
9 No 10375/83 S  & S  v UK, Dec 10.12.84, DR 40 p 196; No 14852/89 Akhtar & Johangir v the 
Netherlands, Dec 7.4.93, DR 74 p 29. c /no  13654/88 R R & S R v  the Netherlands, Dec 8.9.88, DR 57 
p 287 where family life between a mother and her two adult daughters was found to exist.
10 No 9492/81 Family X v  UK, Dec 14.7.82, DR 30 p 232
11 No 8244/78 Uppal & Singh v UK, Dec 9.7.80, DR 20, p 29
12 No 7229/76X &  Y v  UK, op cit.
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o f the dependency criterion, more particularly whether there is provision for the care 

o f the child refused entry, is made during the consideration o f the immigration 

measure under Article 8 § 2.

Although the factor o f dependency is relevant to a situation where a child is seeking to 

jo in  a parent already resident in a Contracting State, a parent’s commitment to a child 

appears to be central to the existence o f  family life where it is the parent who is being 

deported. Thus in Berrehab, the only such case to enjoy success before both the 

Commission and the Court, the relationship between a divorced father and his 

daughter, with whom he no longer lived, but with whom he enjoyed frequent and 

regular contact, amounted to family life.14 It was also significant in this case however, 

that the applicant was the child’s co-guardian and that he contributed to her upkeep on 

a monthly basis.

Before the Commission, applicants must prove that their family ties are genuine16 and, 

where family life is unsubstantiated, there is no right under Article 8 to develop the 

potential for such a relationship. Nor does Article 8 permit entry to a particular

country for the purpose o f establishing a new family relationship, even where an
• • • 1 8  adoption order has created the de ju re  tie o f family life.

The Commission and the Court have been met with few challenges to the traditional 

notion o f the family in determining the existence o f family life in immigration cases, 

where marriage is still perceived to present the strongest evidence o f the existence of

|J No 7229/76 X  & Y v UK, op cit. The Commission has also accepted that Article 12 does not 
guarantee the right to adopt children from another country, to legal recognition of that adoption in the 
home country or to the issuing o f residence permits for the children. See No 11041/84 L v the 
Netherlands, Dec 13.12.84, unpublished. See Chapter 12 on Adoption.
14 Berrehab v the Netherlands, judgment, op cit, §21.
15 No 10730/84 Berrehab v the Netherlands, Comm Report, op cit, § 72.
16 In Nsona, one applicant claimed to be the mother, and later the aunt o f the second applicant, but the 
Commission eventually concluded that neither claim was sufficient to amount to family life. No 
23366/94 Nsona v the Netherlands, Comm Report, 2.3.95, unpublished, § 21-42 and § 59. The Court 
in a very harsh decision did not consider the matter, finding that their deceit invalidated any claim of 
family life. See Eur Court HR Nsona v The Netherlands, judgment of 28 Nov 1996, unpublished, § 
113,
17 No 23366/94 Nsona v the Netherlands, Comm Report, op cit, at § 60. cf the Commission’s view that 
Article 8 must, where circumstances warrant it, extend to the potential relationship which may develop 
between an unmarried father and his child. See 22920/93 MB v UK, Dec 6.4.94, DR 77, p 108.
18 No 7229/75 X &  Y v  UK, op cit.
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family ties to immigration officials. Given the obligations which flow from family 

life where it is found to exist, the strict approach taken by the Strasbourg organs in 

immigration cases means that they are unlikely to show the degree o f flexibility 

evident in other areas to the existence o f family life.

The Protection o f Article 8

The Commission and Court have found varying levels o f protection to flow from 

family life in immigration cases. For example, where a divorced father was unable to 

maintain contact with his daughter, his expulsion was found by the Court to be 

unjustifiable under Article 8 § 2 .19 By contrast. Article 8 may not necessarily entitle 

the parent, who is interested in maintaining regular contact with a child who lives with 

the other parent, to reside in the country where the other parent and the child are 

living.20 Whether such a right exists in a particular case will depend on the balance 

reached between the character o f relations enjoyed by a parent and child and the 

general interest which calls for restrictions with regard to immigration. The balance 

has infrequently tipped in favour o f the child/parent relationship for various reasons 

although the extent to which a positive obligation flows from Article 8 in immigration 

law appears nonetheless to be extremely limited.

Where a family, which can be regarded as an independent family unit, is lawfully 

resident in a particular country, the presence o f extended family in that country will 

not give rise to a positive obligation on the State under Article 8 to grant the family
9 1members residence permits. Nor does Article 8 confer on parents, who are being 

expelled, the right to remain in a country where their children enjoy nationality and 

enjoy the right to reside.22

Moreover, where a person’s links with the country from which he is being expelled 

are precarious at the time when he establishes family life, particularly if  he is illegally 

overstaying or the subject o f a deportation order, he cannot enjoy the legitimate 

expectation that he will be able to pursue his family life there and, in such

19 Berrehab v the Netherlands, judgment, op cit.
10 No 12411/86 M  v Germany, op cit.
21 No 22806/93 A and Family v Sweden, Dec 10.3.94.
22 See above.
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circumstances, any interference with his family life caused by his expulsion will 

usually be consistent with Article 8. It is important to note that although the 

existence o f  family life permits the Commission to examine whether the deportation is 

justified under Article 8 § 2, the presence o f additional factors, such as the strength o f 

family ties, the interest shown by the parent in the child, the nature o f their 

relationship and whether the parent contributes financially to the child’s upbringing, 

will determine how serious the interference is and, with reference to the aim o f the 

interference, whether it is justified.24 Thus, notwithstanding a parent’s genuine 

interest in maintaining contact with a child, where their relationship becomes distant 

following divorce and the ties are weakened due to a parent’s behaviour, the 

seriousness o f the interference will be reduced, making it easier to justify under 

Article 8 § 2. Other relevant factors here include whether contact was permitted
• • •  • •before deportation and whether any denial o f visitation rights was contested. But, 

where custody o f the children has previously been relinquished by the parent seeking
• 97to reside in a particular country either by placing them in voluntary care or with

9 0  . . .
another relative, then the Commission is unlikely to find that the parent has showed 

the required degree o f commitment to a child to acquire the protection o f Article 8.

In Berrehab, the Court considered the effect o f the interference with the applicant’s 

family life to be very serious in the light o f his very close ties with his daughter and 

which his expulsion threatened to break. The girl’s young age and her need to remain 

in contact with her father also played an important role in making his deportation
90  • •difficult to justify. Recognition by the Court o f the importance o f their relationship 

and the young girl’s need to remain in contact with her father is significant insofar as 

it reflects Article 9 o f the Convention on the Rights o f the Child. Moreover, 

although it is far from established practice, the Commission has noted in other cases,

23 No 9088/80 X  v UK, Dec 6.3.82, DR 28 p 160 and No 20002/92 Charfa v Sweden, Dec 5.4.95,
unpublished.
24 No 3898/68 X v  UK, Dec 22.7.70, Collection 35, p 102 and No 17124/90 G v Switzerland, Comm 
Report, 21.10.92, unpublished, § 52.
25 No 17124/90 G v Switzerland, Comm Report, op cit, § 59-60.
26 No 17124/90 G v Switzerland, Comm Report, op cit, § 60.
27 No 23734/94 Rahmonaj & Makshana v Switzerland, Dec 11.5.94, unpublished.
28 No 14507/89 B v UK, Dec 2.4.90, DR 65, p 296.
29 Berrehab v the Netherlands, judgment, op cit, § 29.
30 Article 9 provides for the child’s right to maintain contact and personal relations with both parents. 
See further Chapter 11 Custody and Contact.
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that when the family life concerned is between a parent and a child, regard must be 

had to the interests o f the latter.31 Moreover, when assessing the proportionality o f the 

interference with the applicant’s and the child’s rights, the national authorities must 

take sufficient account o f their interest to continue existing, extensive contact between 

them.j2 This brings the immigration jurisprudence closer in theory, if  not in practice, 

to areas o f  family life where denial o f contact is seen as a drastic and far-reaching 

measure to be justified only by relevant and sufficient reasons. Berrehab shows that 

the legitimate aim o f the prevention o f disorder and its connection with immigration 

control may be tenuous and, in the circumstances at least, the applicant’s expulsion 

which resulted not from criminal activity but from the expiry o f his residence permit 

following his divorce, could not be supported.

C om patib ility  o f  Im m igration  M easures w ith  A rticle 8§2
Any immigration measure which has negative consequences for family life has been 

found to constitute an interference under Article 8 § 1. Thus, a decision to expel a 

parent which prevents him/her from maintaining regular contact with a child with 

whom he enjoys family life amounts to an interference with that relationship,33 as 

does a refusal to allow a child or a parent to enter a country where the other enjoys the 

right to reside.34 Whatever the nature o f family life and the severity o f the 

interference which it causes, an immigration measure must be in accordance with law, 

pursue a legitimate aim and be necessary in a democratic society in order to be 

compatible with Article 8 § 2. The Commission and Court have rarely, if ever, 

questioned the legality o f an immigration measure and have consistently found that a 

decision refusing entry or ordering deportation serves either to protect the economic 

well-being o f the country or to prevent disorder or crime, sometimes both. The

31 No 12411/86 M v  Germany, op cit.
32 No 12411/86 M v  Germany, op c it See also Berrehab v the Netherlands, judgment, op cit.
’3 Berrehab v the Netherlands, judgment, op cit.
34 No 14501/89 A & A v the Netherlands, Dec 6.1.92, DR 72, p 118 and No 21702/93 Ahmut v the 
Netherlands, Comm Report, 17.5.95, unpublished.
35 For instance, in Berrehab the Court found the applicant’s deportation to have pursued the aim o f  
preserving the country’s economic well-being given the Government’s concern about the population 
density and its desire to regulate the labour market. See Berrehab v the Netherlands, judgment, op cit, 
§ 26. However, the Commission perceived the aim to be the prevention o f  disorder and the protection 
o f the rights and freedoms o f  others. No 10730/84 Berrehab v the Netherlands, Comm Report, op cit, § 
79.
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connection between policies o f immigration control and considerations pertaining to
• 7 7

public order has been noted by the Commission and Court, and considering that 

many expulsions are made on the grounds o f public order this aim is the one most
"3 o

commonly invoked under Article 8 § 2. However, notwithstanding that the 

Convention organs do not expressly distinguish between measures which aim to 

preserve the economic well-being o f the country and those which serve to preserve 

public order, an analysis o f the case law appears to suggest that where a deportation 

order is made on the basis o f criminal activity, rather than the expiry o f a residence 

permit for reasons such as divorce, the interference is less difficult to justify. In any 

event, because the immigration measure is reputed to serve the public interest under 

Article 8 § 2, there is little scope for examining its impact on or consequences for the 

rights, interests and needs o f the children concerned.

In assessing whether an immigration measure is necessary in a democratic society by 

corresponding to a pressing social need, the Convention organs have stressed that it is 

not their function to pass judgm ent on domestic immigration law or policy. Instead it 

falls within their scope to examine individually the interferences with family life 

which form the substance o f the complaint under Article 8, in particular by weighing 

the legitimate aim pursued against the seriousness o f the interference with the right to 

respect for family life.40

Whether the removal o f a family member from, or a refusal to admit such a person to 

a Contracting State is compatible with Article 8 will depend on a number o f factors. 

In particular, the Convention bodies have regard to the extent to which family life is 

effectively ruptured, whether there are insurmountable obstacles in the way o f the

36 No 8245/78 X  v UK, Dec 6.5.81, DR 24 p 98 and No 26922/95 Ebibomi & Others v UK, Dec 
29.11.95, unpublished.
’7 See No 10730/84 Berrehab v the Netherlands, Comm Report, op cit, § 79 and Eur Court HR 
Boulchelkia v France, judgment of 29 January 1997, unpublished, § 48.
’8 However, the aim of preserving the economic well-being o f the country is appropriate in cases 
concerning the expulsion o f a large family (often including two wives) o f illegal immigrants which has 
no connection o f family life with the country in question. No 24485/94 Bacovic v Sweden, Dec 
30.11.94, unpublished. See also No 14830/89 Yousefv UK, Comm Report, 30.6.92, unpublished, where 
the Commission considered the aim o f the preservation of public order to be inappropriate given that 
the applicant had a home, a job and no criminal record.
39 See Berrehab, where the Court noted that the deportation order was made on the basis o f the 
applicant’s divorce and not any criminal activity. Berrehab v the Netherlands, judgment, op cit, § 29.
40 Berrehab v the Netherlands, judgment, op cit, § 29.
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family living in the country o f origin, and whether there are factors o f immigration 

control weighing in favour o f exclusion.41 The first factor here - the extent of the 

interference with family life - has already been discussed above. The other two 

factors will now be briefly examined.

Obstacles to Living Elsewhere

A factor to which the Strasbourg organs attach importance in considering whether the 

expulsion o f  a family member constitutes a failure to respect family life is whether 

there are insurmountable obstacles in the way o f the family living instead in that 

m em ber’s country o f origin.42 In drawing conclusions on this point, regard must be 

had to the practical and reasonable nature o f forcing the close family members to 

accompany the person being deported in order to enjoy family life.43 In this regard, a 

dominant factor is the ability o f family members to adapt to the country o f origin, and 

this involves consideration o f the age o f the children, the nationality o f the other 

family members44 and the length45 and lawfulness46 o f the family’s stay in the country 

ordering the expulsion. Economic or cultural disadvantages will generally be 

insufficient to prevent family members from joining the expelled member abroad,47 

although it is arguable that factors such as the adequacy o f medical facilities where a 

family member, particularly a child, suffers from an on-going medical condition, 

should be given some consideration here.48 It is pointed out that the Commission and 

Court need to keep the test o f hardship under Article 8 distinct from that o f Article 3 

in recognition o f the fact that what is at stake is a family relationship and not the

4' 26922/95 Ebibomi & Others v UK, op cit, and 23938/94 Sorabjee v UK, Dec 23.10.95, unpublished.
42 Storey calls this the ‘elsewhere’ approach. See Storey, op cit, at pp 336-337. See also Duffy, op cit, 
at pp 228-229.
43 No 22791/93 Maikoe & Baboelal v the Netherlands, Dec 30.11.94, unpublished.

In No 8245/78 X  v UK, op cit, the Commission accepted that the German nationality o f the American 
applicant’s wife and daughter constituted a serious obstacle which hindered them from accompanying 
him. In contrast in No 24698/94 HG v Switzerland, Dec 6.9.94, unpublished, the applicant’s family’s 
Turkish nationality meant that rehabilitation in Turkey might not post any serious difficulties.
45 See No 3325/67X, Y, Z, V & W v  UK, Dec 15.12.67, 10 Yearbook, p 528.
46 No 9492/81 Family X v  UK, Dec 14.7.82, DR 30, p 232.
47 No 23938/94 Sorabjee v UK, op cit.
48 Such medical complaints were alleged to exist in previous cases although they were dismissed by the 
Commission. See No 23938/94 Sorabjee v UK, op cit, and No 26985/95 Poku v UK, Comm Report, 
15.5.96, unpublished. See also No 13078/87 Fadele Family v UK, Comm Report, 4.7.91, DR 70, p 159
where the father was granted leave to return to the UK to Join his children who had rights o f residence
there, after they had followed him to Nigeria and suffered hardship, including problems relating to poor 
medical treatment.
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treatment o f an individual family member.49 In line with this approach, the 

Commission considers the links which the deportee and other members of the family 

have with the country of destination, in particular whether there are other family 

members or relatives there. It is also pertinent whether family members enjoy the 

nationality o f the State ordering the expulsion,'’0 although the Commission has yet to 

find that the deportation of a mother from a State where her child enjoys the right to 

reside affects the consistency of the measure with Article 8.51

With regard to the feasibility of a deported parent and his/her children carrying on 

family life elsewhere, the Commission has noted that young children are likely to 

accompany their mother if she is deported and it has concluded, albeit with little 

evidence, that children of three or four years can be considered adaptable in this 

regard." The Commission also purports to consider whether there are any effective 

obstacles to children accompanying their parents in such circumstances, although its 

conclusions, including for instance, that a child of ten who has been integrated into the 

school system will be likely to adapt to his new environment, raise genuine questions 

in this regard.^3

1 he Commission does not treat the child’s departure in these circumstances as one of 

effective expulsion and, as the child is not the subject of the deportation order, no 

issue is raised under Article 3 of Protocol no 4, which prohibits a State from expelling 

its own nationals. 4 However, it is possible that the child’s departure may constitute 

an interference with the family life between the child and the child’s father where the 

father is a permanent legal resident of the State in question and chooses to remain 

behind. This would arise where a tie o f family life exists between them and no

49 Harris, O ’Boyle & Warbrick, op cit, at p 332.
50 No 22791/93 Maikoe & Baboelal v the Netherlands, op cit.
51 No 23938/94 Sorabjee v UK, op cit and No 24865/94 Jaramillo v UK, Dec 23.10.95 unpublished
52 Ibid.
53 No 26985/95 Poku v UK, op cit. The Commission has found that there is no material distinction 
between the means by which citizenship has been acquired where the child is o f an adaptable age and 
there are no effective obstacles to her accompanying her mother. For a discussion of the issue of the 
child’s nationality in this context see Chapter 3 The Right of the Child to Identity.
34 Protocol No 4 to the Convention 16 September 1963, ETS No 46. No 22791/93 Maikoe & Baboelal 
v the Netherlands, op cit. See also Van Dijk & Van Hoof, Theory and Practice o f  the European 
Convention on Human Rights (Deventer: Kluwer, 1990) at pp 503-508.
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application submitted to the Commission has yet been successful in this regard.55 

Moreover, as long as there are no effective obstacles preventing a father from 

accompanying his wife and children and continuing family life in her country of 

origin, Article 8 will not be violated even if they are married and he enjoys a legal 

right to reside in the State concerned.^6 However, an issue may arise where his 

departure interrupts frequent and regular contact with his daughter from a previous 

marriage, as long as at the relevant time, he was not aware of the precarious 

immigration status of his current wife and the probable effects which the enforcement 

of her deportation would have.57 Notwithstanding the Commission’s failure to 

recognise the importance for all children of enjoying contact with their parents,58 it is 

likely to reach the same conclusion where a spouse’s immigration status becomes 

precarious subsequent to marriage. This is due to its reasoning that regardless of the 

parties’ awareness of their predicament and its potential consequences, the second 

daughter’s complaint regarding family life would arise as a result of the choice 

exercised by her father and not because of any direct interference by the State with her 

right to respect for family life.59

This principle also applies with regard to the departure of a child from a State where 

s/he has the right to reside and where other family members may also live. As long as 

the child his/herself is not the subject of the deportation order, state responsibility is 

not incurred where an interference with family life results from a parental decision 

that the child should accompany him/her, rather than leaving the child behind to be 

placed in the care of the State or another parent or relative.60 In a way, this reasoning 

is similar to that applied to the situation of marital breakdown where it is inevitable 

that a choice must be made as to with which parent the child resides, although the 

added international dimension further complicates the possibility of maintaining 

contact afterwards, a point which was acknowledged in Berrehab. Moreover, despite 

the Commission’s clear, although unexpressed, genuine reservations about the ‘use’ of

”  See No 23938/94 Sorabjee v UK, op cit.
56 No 26985/95 Poku v UK, op cit.
57 No 26985/95 Poku v UK, op cit.
''8 Article 2 o f  the Convention on the Rights o f  the Child requires that the rights in the Convention be 
guaranteed to all children regardless o f . . .  their or their parents’ status.
59 No 26985/95 Poku v UK, op cit.
60 See for example N o 26985/95 Poku v UK, op cit.
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the child in such applications as a means to obtain a right to reside, its approach must 

nonetheless be criticised for failing to have some regard for the rights of the child in 

these cases. In particular, consideration should be given to the right of the child to 

enjoy contact with both parents as far as possible and where such contact can only be 

effective by both parents living in the same country, then a decision to deport should 

violate Article 8, depending on the circumstances of the case. Having regard to the 

UN Convention should also require recognition of the important role of the family in 

the child’s life and given the context of Article 8 giving weight to such a factor should 

not be dismissed too lightly. On a more general level, there is scope to argue that the 

elsewhere test itself is contrary to the Convention, which does not differentiate in 

relation to other provisions between rights which can be enjoyed within Contracting 

States and those which can only be enjoyed ‘elsewhere’.61 A move away from this 

approach is encouraged, particularly in cases like Berrehab, which lack a strong 

public order factor as it would undoubtedly enhance the level of protection which 

Article 8 currently offers children in immigration cases. In recognition of the 

difficulties which the Commission and Court experience in deciding these cases, 

relying heavily on the universal standards set out in the Convention on the Rights of 

the Child may make this development easier for States to bear.

Factors of Immigration Control

The importance o f immigration control is well recognised throughout Strasbourg case

law and the Court has consistently found that it is for the Contracting States to

maintain public order, in particular by

exercising their right, as a matter o f  well-established international law and subject to 
their treaty obligations, to control the entry and residence o f  aliens. For that purpose, 
they are entitled to order the expulsion o f  such persons convicted o f  criminal 
offences.62

In examining whether proportionality exists between the interference with family life 

caused by the deportation of a family member and the objective pursued by the 

immigration measure, the Commission and Court have distinguished clearly between 

the different reasons for making an expulsion order. Thus, in Berrehab, the Court

61 See Storey, op cit, at p 337
62 Boulchelkia v France, judgment, op cit, § 48.
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noted that the father was being expelled, not because o f any criminal activity or breach 

o f immigration law, but due to the Government’s refusal to renew his residence permit 

following his divorce from his Dutch w ife.63 This clearly weighed in favour o f the 

conclusion that his expulsion was disproportionate to its aim o f preserving the 

country’s economic-well being, particularly when he was employed up to his 

expulsion, and made the serious interference difficult to justify. In contrast, however, 

the scales lean the other way where the people being expelled have repeatedly taken 

measures which breached or circumvented immigration rules and the Commission has 

found that they must, to a large extent, be held responsible when their expulsion 

separates them from their children.64 In several other cases, notably those concerning 

second generation immigrants, the Strasbourg authorities have found the expulsion o f 

a parent for involvement in criminal activity, particularly where it is persistent65 and 

violent,66 to be proportionate to the often serious interference with their family life 

which it causes.67 Where the family member being expelled has been involved in 

serious criminal activity over a long period o f time, and in particular where he has 

committed drugs offences,68 the Strasbourg authorities have not had difficulty finding 

the deportation justified, notwithstanding his strong family ties with the country and 

the seriousness o f  the interference likely to result from his departure.69 However, the 

Court is prepared to make certain allowances where the criminal conduct which gave 

rise to the expulsion was undertaken at a young age and thus immaturity may act as a 

mitigating factor in some circumstances.70

63 Berrehab v the Netherlands, judgment, op cit, at § 29.
64 No 11970/86 v UK, Dec 7.87, 11 EHRR 48.
63 No 17124/90 G v Switzerland, op cit, § 58.
66 In No 22696/93 Lumumba v Sweden, Dec 10.10.94, unpublished, the applicant had been convicted of 
aggravated arson combined with gross negligent manslaughter.
67 See for example, No 25408/94 Zehar v France, Comm Report, 15.5.96, unpublished; Eur Court HR 
Boughanemi v France, judgment of 24 April 1996, unpublished; Boulchelkia v France, judgment, op 
cit. However, the Commission and the Court have shown a clear diversity o f opinion with regard to the 
expulsion of second generation immigrants and in the following cases the Commission found a violation 
of Article 8 but the Court did not: No 16152/90 Lamguindaz v UK, Comm Report, 13.10.92, Series A 
no 258; No 22070/93 Boughanemi v France, Comm Report, 10.1.95, unpublished; No 13446/87 
Djeroud v France, Comm Report, 15.3.90, unpublished, and No 21794/93 Chorfi v Belgium, Comm 
Report, 27.6.94, unpublished.
68 For example. No 7816/77 X & Y v Germany, Dec 19.5.77, DR 9, p 219; No 21212/94 Karadag v 
Germany, Dec 2.9.94, unpublished; No 25161/94 SZ  v Switzerland, Dec 30.11.94 and No 23775/94 
Aghopian v France, Dec 31.8.94, unpublished.
69 See Boughanemi v France, judgment, op cit, and Boulchelkia v France, judgment, op cit.
70 Eur Court HR Moustaquim v Se/g/«w, judgment of 18 February 1991, Series A no 193, § 44-45.



Im m igration 2 2 4

The Commission and Court have also distinguished between interferences with family 

life caused by expulsion and those caused by a refusal to permit entry. The former 

have enjoyed a greater degree o f success in Strasbourg, suggesting that the expulsion 

o f a person, who enjoys family life in the country in question, is more difficult to 

justify under Article 8 than a refusal to allow entry in the first place.71 This difference 

arises largely from the emphasis placed on the applicants’ ability to enjoy family life 

elsewhere and the Court’s reluctance to impose a positive obligation on States to 

permit the entry o f family members for the purpose o f reunification.72

In comparison with the approach taken by the Commission in cases involving the 

expulsion o f second generation immigrants,73 a strict approach is evident in cases of 

family reunification. By and large, these cases concern the consistency with the right 

to respect for family life o f refusing the entry o f children to join parents already 

lawfully resident in the State concerned. With one exception, which was based on an 

inaccurate statement o f facts,74 the Commission has failed to find that the exclusion o f 

children in these circumstances is contrary to Article 8 and in the majority o f cases, it 

has reached this conclusion due to the lack o f family life, either because the children 

concerned have reached majority and further elements o f dependency are lacking,75 or 

because there are insufficient links between the parent and the child seeking to gain 

entry to attract the scope o f Article 8.76 In this context, the Commission has noted that 

the protection o f  family life guaranteed by Article 8 presumes the coherency of 

interests between parents and children in their care.77 The inadequacy o f links 

between parent and child will normally arise from the fact that the child stayed in the 

country o f  origin when the parent whom he now seeks to join chose to emigrate. The

1 For example, Eur Court HR Ahmut v the Netherlands, judgment of 28 Nov 1996, unpublished and 
Eur Court HR Gul v Switzerland, judgment of 19 February 1996, unpublished.
72 See above.
7’ See further Harris, O ’Boyle & Warbrick, op cit, at pp 333-334 and pp 351-353.
74 See No 21702/93 Ahmut v the Netherlands, Comm Report, op cit, where the Commission in finding a 
violation of Article 8 placed considerable emphasis on the fact that there was no-one to care for the 
child in Morocco and that despite his continued presence in the Netherlands, the Government had not 
taken any action to expel him. However, before the Court, it emerged that the boy had in fact returned 
to Morocco and the Court subsequently found no violation. See Ahmut v the Netherlands, judgment, op 
cit.
' '  No 14852/89 Akhtar & Johangir v the Netherlands, op cit. No 12139/86 v the Netherlands, Dec 
7.87, 11 EHRR 78 and No 16249/90 FEB v Switzerland, Dec 1.10.90, unpublished.
76 No 23701/94 Bicilir v Switzerland, Dec 22.2.95, unpublished.
77 Ibid
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Commission will usually attach weight to the fact that the child enjoys links with the 

country o f origin and other family members in that country,78 and from recent case 

law, whether a relative is able and willing to care for the child in the country o f origin 

may be decisive in the balancing o f interests under Article 8 § 2.79 This suggests that 

the Strasbourg approach to the balancing o f interests in this area is a pragmatic one 

which reflects the sensitivity with which immigration cases must be handled at 

international level, given the Convention’s limited scope in this area. The reference to 

the adequacy o f the child’s care suggests limited consideration for the child’s interests 

and the Com m ission’s failure to acknowledge the importance o f the child’s family life 

is symptomatic o f the lack o f child focus throughout immigration case law.

Conditions o f Expulsion
There is no provision in the European Convention for standards o f care to be adhered 

to in the case o f the expulsion o f child immigrants and the relevance o f the freedom 

from torture, inhuman and degrading treatment or punishment set out in Article 3 is 

limited given that the ill-treatment must attain a minimum level o f severity if  the 

protection o f Article 3 is to apply.80 The difficulty in adapting the Article 3 standard 

o f protection to ill-treatment suffered by minors has already been identified81 and 

there is further evidence o f this in relation to the treatment o f  minors before and 

during deportation.

In 1995, the Commission failed to find that the expulsion o f two 17 year old boys 

would infringe Article 3 despite the fact that while in detention pending the

enforcement o f  the order they were found to be suffering from depression and suicidal
• 82tendencies. In reaching this conclusion, the Commission noted that there were 

conditions attached to the expulsion - firstly, that it was subject to written instructions

78 Ibid and No / 4852/89 Akhtar & Johangir v the Netherlands, op cit..
79 See for example No 21702/93 Ahmut v the Netherlands, Comm Report, op cit, § 52; No 23366/94 
Nsona v the Netherlands, Comm Report, op cit, § 58. See also No 23701/94 Bicilir v Switzerland', No 
24968/94 Lam brativ the Netherlands, Dec 18.5.96, unpublished.
80 Eur Court HR Cruz Varas v 5wet/e«, judgment of 20 March 1991, Series A no 21, § 83. However it 
may be relevant here that the level of severity o f the ill-treatment depends on all the factors of the case 
including the nature and context of the treatment, the manner and method of its execution, its duration, 
physical or mental effects, and in some instances, the sex, age, and state of health of the victim. See 
further Chapter 5 The Right of the Child to Protection from Abuse and Neglect.
81 See Chapter 5 The Right of the Child to Protection from Abuse and Neglect.
82 No 27249/95 Lwanga & Sempungo v Sweden, Dec 14.9.95, unpublished.
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from the police authority which were, in turn, subject to the Aliens Appeals Board and 

secondly, that the minors would be met on their return by a representative o f the 

Ugandan Child Welfare Authority and a representative o f the Swedish Embassy. 

Assuming that no enforcement would take place without assurances that both o f  these 

conditions were met, the Commission found it reasonable to assume that their return 

to Uganda would not violate Article 3. Reference was also made to the role o f the 

chief physician responsible for the boys’ care and his opportunity to assess their state 

o f  health at the time o f the expulsion.83

A similar claim involving the enforcement o f an expulsion order in respect o f  a nine 

year old child was considered recently by the Strasbourg organs.84 The case 

concerned the treatment o f a girl who was refused permission to enter the Netherlands 

due to her failure to substantiate the existence o f family ties between herself and an 

alleged aunt with whom she had arrived from Zaire. The refusal to permit her to enter 

and subsequent enforcement o f her expulsion order resulted in her separation from her 

escort on arrival in a foreign country, her accommodation in a hotel and then a nursery 

for seven days and her placement alone on a plane to Kinshasa, where she spent a 

further three days in the company o f a stranger before being returned to friends. 

Neither the Commission nor the Court found this treatment to be severe enough to 

amount to a violation o f Article 3, although the Commission did find that the 

expulsion involved a certain degree o f hardship and criticised that it was carried out 

without due concern to the care o f the child.8'1

A more successful conclusion was reached in an earlier case in which a young illegal 

immigrant who was detained pending his expulsion was found to be in such a poor

psychological state that his development would be hindered were he deported with his
86brothers. Following the Commission’s decision to find the case admissible, the case 

was settled with the boy’s two brothers being returned to Sweden and all three being

83 Although no violation was found, it is arguable that the carefully worded decision of the Commission 
served to remind the respondent State of its obligations under the Convention.
84 No 23366/94 Nsona v the Netherlands, Comm Report, 2.3.95, unpublished and judgment, op cit.
83 No 23366/94 Nsona v the Netherlands, Comm Report, op cit, § 52-54. Unlike the Court, the 
Commission found that the Netherlands authorities had failed to investigate her personal situation in 
Zaire and had failed to take adequate measures in respect o f her arrival there.
86 No 9330/81 Bidus v Sweden, Dec 1.84, 6 EHRR 587.
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granted residence permits. In any case, the separation o f a minor from other family 

members is unlikely to raise an issue under Article 3, particularly where the separation 

cannot be said to incur state responsibility and the age o f the child and other 

circumstances mitigate against such a conclusion.87

With regard to implementing a deportation order, the Commission has failed to find 

that the positive obligation to respect family life extends to refraining from expelling 

some family members, when other members have gone into hiding, where the 

intention is to expel the entire family together while avoiding their detention.88 It is 

considered to be within the discretion o f the State to take such action, in particular 

given that a positive obligation to postpone the implementation o f the expulsion order 

could seriously impede the effectiveness o f immigration control.

Procedural Matters

Article 6 does not apply to procedural matters or the determination o f disputes 

regarding immigration rules, due to the fact that the right to enter and reside in a 

country is not a ‘civil right’ within the meaning o f the provision. However, the 

absence o f an effective remedy to test a substantive family life claim concerning 

immigration law or policy may raise an issue under Article 13, which guarantees an 

effective remedy for breaches o f the Convention at domestic level. Little case law 

exists on this exact subject, although it is established that where immigration rules fail 

to make provision for entry on specific grounds, such as to allow access to a child 

following divorce, and leave to enter is granted only as a matter o f discretion, this 

does not offer sufficient guarantees o f efficacy to satisfy the requirements o f Article 

13.89

With regard to the nature o f immigration clearance procedures, the Commission 

considers that a Contracting Party which has accepted the principle o f  family 

reunification is entitled to establish a domestic verification procedure for the family

s7 No 23154/94 Dreshaj v Finland, Dec 19.5.94, DR 77 p 126.
88 No 23154/94 Dresjah v Finland, op cit, and No 15576/89 Cruz Varas v Sweden, Comm Report 
7.6.90, 14 EHRR21, § 100-102.
89 No / 4830/89 Yousef v UK, op cit, § 46-51.
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claims of prospective or settled immigrants.90 Thus the Commission may review 

whether the exercise of the functions of relevant domestic authorities was within what 

may reasonably be expected of them under Article 8, even where the right to respect 

lor family life itself is not in question.91 In this regard, as long as the applicant has 

had a fair opportunity to present his case and it is not shown that the authorities acted 

perversely, arbitrarily or otherwise so as to deny the right to respect for family life, 

then no violation of Article 8 will occur. 92

C onclusion
Berrehab contained all the elements necessary for a finding of a violation of Article 8 

in this area and as the bench mark against which all similar deportation cases 

concerning children are measured, its standards have proved remarkably difficult to 

attain. It is also one of few cases in which the Strasbourg authorities gave genuine 

consideration to the child’s need to maintain relations with a parent and acknowledged 

the genuine difficulties which parents and children living in different countries 

experience trying to maintain frequent contact and a close relationship. However, the 

Court in Berrehab was strongly influenced by the ‘innocent’ nature of the behaviour 

which gave rise to the deportation and it is unforseeable that a similar outcome would 

result where, to take an extreme example, the relationship between a persistent, 

violent offender and his child was at stake. This places the consideration given to the 

child’s right to contact and family life in context in immigration cases where they are 

ranked a poor second to immigration control and the economic well-being of the 

country in most, if not all, situations.

It is clear from the above analysis that, in immigration cases. Article 8 places little if 

any positive obligations on the State to either accept a child for the purposes of 

reunification where the child is adequately cared for elsewhere, or to prevent the 

deportation of a parent from a country where the child has links including nationality. 

The process whereby the interference with family life is balanced against the public 

interest in immigration control is also lacking insofar as, in its present form, it leaves

90 8378/78 K am alvU K , Dec 14.5.80, DR 20 p 168.
91 Ibid
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little room for the interests and rights o f the child (to family unity or contact) to be 

given any serious consideration. The institutions’ cynical view o f and pragmatic 

approach towards the use o f Article 8 (and the claims o f children) by applicants 

seeking to gain a right o f entry or residence in a Contracting State makes the case law 

difficult to analyse on its merits, although notwithstanding, there is still considerable 

scope for the Convention organs to pay greater attention to the interests o f the children 

often caught in the centre o f expulsion proceedings.

Despite the narrow constraints within which the Commission and Court appear to 

operate in the area o f immigration, it is positive that the practical approach o f the 

Commission has yielded friendly settlements in many cases. Such agreements 

invariably involve the granting o f residence permits to separated family members and 

the payment o f  their airfares back to the country in question. It is undoubtedly true 

that the resolution o f a complaint in this way is o f more value to the applicant than a 

finding o f a violation, but the reaching o f a settlement will always depend on the 

circumstances o f  each case, as well as the desire o f the State to avoid adverse 

publicity.93 Thus, it is possibly optimistic to conclude that it is the more genuine, 

deserving cases in which residence permits are granted to families on the basis o f 

family reunification.94

93 See Nsona v the Netherlands, judgment, op cit where notwithstanding that neither the Commission 
nor the Court found that the decision to refuse the girl entry into the country raised an issue under the 
Convention, the overwhelming public support invoked by a campaign set up in her name led to the child 
being returned to the Netherlands and being granted a residence permit. See also Kilkelly, ‘Nsona v the 
Netherlands, The Treatment of Minors and the European Convention on Human Rights’, 8 
International Journal o f  Refugee Law (1996) 640.
94 See No 24930/94 Sari v Switzerland, Dec 6.9.95, unpublished, where the Turkish applicant had 
originally lied about his marital status and obtained a permit on humanitarian grounds and was then 
refused a permit when he revealed that he was married and No 11026/84 Taspinar v the Netherlands, 
Dec 9.10.85, DR 44, p 262 also concerning a Turkish child. See No 23065/93 KD v Finland, Dec 
10.3.94, unpublished, which concerned a girl who had fled from the former Yugoslavia to join her 
family which had been granted asylum in Finland and No 17532/90 M, S, P  & M  v the Netherlands, 
Dec 11.7.91 1991, unpublished in which a Chilean family were refused refugee status and residence 
permits when their allegations of torture were rejected.
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C ustody and C ontact  

Introduction
The fundamental importance o f a child’s family life does not diminish or cease to 

exist following the separation or divorce o f a child’s parents. Moreover, where a child 

is the subject o f  a custody dispute s/he is likely to be vulnerable and in need o f special 

protection from the painful uncertainty and conflicts o f  loyalty which the discord 

between the adults may impose. When parents are unable to reach agreement 

regarding the care o f their children, most domestic legal systems provide 

administrative or judicial authorities with a role in the determination o f issues o f 

custody (with which parent the child is to live) and contact. The context within which 

this adjudication takes place is an assessment o f what is in the child’s best interests 

and this principle has now been accorded the status o f international law in the 

Convention on the Rights o f the Child.1 Where he does not enjoy automatic parental 

responsibility, the parental rights and responsibility o f the unmarried father are 

frequently decided in a similar manner. The role o f the national authorities in the 

making and implementation o f custody and contact orders means that they attract state 

responsibility under international human rights law. In particular, their consistency 

with the right to respect for family life under Article 8 o f the European Convention 

falls to be examined by the European Commission and Court o f Human Rights.

The case law o f the European Convention in this area is dominated by the complaints 

o f parents that domestic decisions refusing custody and/or prohibiting or restricting 

their contact with their children are an unjustifiable interference with their right to 

respect for family life under Article 8. This chapter examines the jurisprudence which 

has emerged as a result o f the Commission and Court’s case by case analysis o f 

whether this has occurred in individual cases. It also discusses the rights o f  divorced, 

as well as unmarried, parents and takes a brief look at the issue o f child abduction.

1 See Wolf, ‘The Concept o f the ‘Best Interests’ in Terms of the UN Convention on the Rights of the 
Child’ in Freeman & Veerman (Eds), The Ideologies o f  Children’s Rights (Dordrecht: Martinus 
Nijhoff, 1992) at pp 125-133. See also Chapter 9 above Family Life: An Overview.
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Although consideration is given to the extent to which the child’s right to contact is 

recognised, the vast majority o f the claims examined have been submitted by parents 

with respect to their children, rather than children themselves, resulting in the 

consideration o f the complaint from the parent’s, rather than the child’s, perspective. 

This has consequences for the analysis o f the case law which reveals a strong 

paternalistic approach to children’s issues and, as yet, little awareness o f the 

importance o f the child’s rights to enjoy personal relations with both parents and to 

have his/her wishes considered when determining what is in the child’s best interests. 

Given its acceptance throughout domestic, regional and international law in Europe, it 

is logical that the Strasbourg institutions advocate use o f the best interests principle as 

the domestic standard by which custody and contact problems be resolved. However, 

the very wide discretion enjoyed by domestic authorities in this regard and the less 

than rigorous manner in which the Strasbourg organs themselves review the 

determination o f the child’s best interests falls to be criticised

C ustody
Family life does not cease with divorce and thus the right to respect for family life 

under Article 8 o f the European Convention is a right to be enjoyed by married, as 

well as separated, spouses together with their children.2 Although the Convention 

does not provide for the right to custody o f one parent, as opposed to another,3 the 

Convention organs have recognised as inevitable that the question o f  custody be 

decided in favour o f one o f the parties in the event o f divorce. Thus, Article 8 cannot 

be invoked by one parent to justify showing preference to his/her claim for custody of 

the children,4 although, as a natural consequence, a decision to award custody to one 

parent will constitute an interference with the right to respect for family life o f the 

other.' In accordance with Article 8 § 2 this interference6 must pursue a legitimate 

aim and the Commission has consistently accepted the claims o f respondent

‘ No 8427/78 Hendriks v the Netherlands, Comm Report, 8.3.82, DR 29, p 5.
3 No 1449/62 X  v the Netherlands, Dec 16.1.63, 6 Yearbook, p 262.
4 Ibid.
5 See for example, No 12246/86 M en  v Germany, Dec 13.7.87, DR 53 p 225 and Eur Court HR 
Hoffmann v Austria, judgment o f  23 June 1993, Series A No 255-C, § 29.
6 The interference in the individual case as well as the legislation on which it is based may fall to be 
examined in this context. See Opsahi, ‘The Convention and the Right to Respect for Family Life’ in 
Robertson, Privacy and Human Rights (Manchester: Manchester University Press, 1973) pp 201-202.



C ustody and C ontact 2 3 2

Governments that the denial o f custody or restriction or denial o f contact aimed to 

protect either health and morals and/or the rights and freedoms o f others, namely the 

child concerned.7 The interference caused must also be proportionate to this aim and

the Court has interpreted this to mean that it must be justified by reasonable and
. . . . . . 8 

sufficient reasons in the light o f the State’s margin o f appreciation. Although the

Court has stated that the interests o f the child are paramount,9 it is evident from the

case law that as long as the domestic authorities appear to determine with whom the

child should live by reference to the child’s best interests, the Strasbourg institutions

will not themselves review whether the measures purported to pursue this aim, did so

in fact. Yet, although they appear to defer to the national authorities the determination

o f what is in the child’s best interests, the Commission and Court do not do so

expressly and thus, always reserve the right to examine the issue more closely

depending on the circumstances.10 It is accepted that the principles applied in

awarding custody are governed by domestic law and as long as domestic authorities

consider the interests o f the child to be the predominant consideration" and are not

otherwise arbitrary with regard to the weight attached to the interests o f the children
12concerned, they are free to take into account such factors as they consider critical for 

the protection o f the child.13

Yet, in this complex area o f family life where the discretion given by state authorities 

to those charged under domestic law with the task o f determining what is in the

7 The Commission has not always made it clear which of the aims set out in Article 8 § 2 is being 
pursued and it has been satisfied with a general, reasonable justification. Moreover, it has applied the 
general aim ‘protection of health and morals’ and ‘protection of the rights and freedoms o f others’ on a 
specific and individual basis, rather than the general social sense. See No 911/60 X  v Sweden, Dec 
10.4.61, Collection 7, p 7. See above Chapter 9 and Opsahl, ibid, at pp 216-217.
8 Hokkanen v judgment of 23 September 1994, Series A No 299-A, § 64.
9 It made this statement with reference to Article 5 of Protocol No 7 (which refers only to the ‘child’s 
interests’) in Hoffmann v Austria, judgment, op cit, § 35. However, see Chapter 9 Family Life: An 
Overview.
10 However, it has only done so and found a violation in this regard on one occasion. See No 10465/83 
Olsson v Sweden, Comm Report, 3.88, Series A no 130.
11 No 5486/72 X  v Sweden, Dec 8.73, Collection 44, p 128; N o //5 2 6 /S 5  fV v Germany, Dec 10.10.86, 
DR 50, p 219 and No 19471/92 H  & BM  v Germany, Dec 5.3.94, unpublished.
12 For instance, the Commission has found that the failure of the domestic court to concede to a father’s 
request to split custody of his two children between himself and his former wife on the grounds that it 
was in the children’s interests that they stayed and grew up together was not contrary to Article 8. See 
No 25676/94 Frandsen v Denmark, Dec 28.2.96, unpublished.
13 No 1449/62 X  v the Netherlands, op cit and No 12875/87 Hoffmann v Austria, Comm Report, 
16.1.92, Series A No 255, § 91.
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child’s best interests is multiplied at regional level where a wide margin o f 

appreciation is afforded to states under the Convention, the Commission’s case law 

provides no guidance in relation to how this discretion should be exercised. In 

particular, it gives little insight into what factors the Commission and Court consider 

significant in deciding what is in the child’s best interests and what weight should be 

attributed to each factor in applying the principle. However, it has found it acceptable 

under Article 8 that the domestic courts may properly take into account the child’s 

mental stability and the need to keep the child from ‘psychic disturbance’ in awarding 

custody on the breakup o f a marriage.14 Moreover, where domestic authorities fail to 

show a preference for either parent, the Commission has found that awarding custody 

in a manner which ensures continuity in the child’s development and education is also 

consistent with Article S.1" This would appear to be consistent with Article 20 o f the 

UN Convention on the Rights o f the Child which enshrines such a principle with 

regard to the provision o f a child’s alternative care.16 However, the Commission has 

rarely considered factors beyond the child’s physical and emotional care; nor has it 

strayed beyond the confines o f each individual case to insist upon or even encourage 

consideration o f factors such as respect for the child’s w ishes17 and the child’s respect 

for family life.18 In this way, the approach o f the Strasbourg authorities can be said to 

reflect the traditional, welfare notion o f the child’s best interests,19 rather than the 

dynamic concept set out in Article 3 and other provisions o f the Convention on the 

Rights o f the Child.20

14 No 911/60 X  v Sweden, Dec 10.4.61, Collection 7, p 7. This might also be considered a negative 
formulation of the best interests test insofar as its aim is to prevent harm to the child rather than 
promote the child’s well-being in a positive way. See Duncan, ‘Family Law - the Child’s Right to a 
Family - Parental Rights in Disguise’ 8 Dublin University Law Journal 76-86.
13 No 11526/85 W v Germany, op ait, and No 19471/92 H  & B M v Germany, op cit.
16 See Article 20 § 3 and further Chapter 13 Alternative Care.
17 On the role o f the child in decision-making within the family see Van Bueren, ‘The International
Protection of Family Members’ Rights as the 21s’ Century Approaches’ 17 HRQ (1995) 732-765, at pp 
740-747.
18 See Eekelaar, ‘The Emergence of Children’s Rights’ in 6 Oxford Journal o f  Legal Studies (1986) 
161-181. See also the criticisms of Gomien, ‘State Powers and the Best Interests o f the Child under 
Article Eight of the European Convention on Human Rights’ 7 Netherlands Quarterly o f  Human Rights 
(1989) 435-450, at pp 440-443.
19 See Van Bueren, The International Law, op cit, at pp 45-46.
20 See Chapter 9 Family Life: An Overview.
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Further evidence of the inadequacy of the Commission’s approach in this area can be 

seen in relation to its determination of the custody rights of unmarried fathers. 

Notwithstanding the jurisprudence that all children are entitled to enjoy the right to 

respect for family life without discrimination,21 the Commission has failed to find that

the inability of an unmarried father to share parental responsibility with the child’s
22mother violates Article 8. ‘ Unconvinced by the cohabiting nature of the relationship 

and the support shown by the child’s mother for the father’s request to have a de facto  

situation of shared parental responsibility legally recognised, the Commission has 

found that a regulation which conveys parental authority to the mother only (and does 

not permit joint custody) responds to the circumstances which prevail where a child is 

born outside marriage.2 ’ It considers that if both parents wish to maintain family 

relations with the child, they are free to marry so as to obtain the relevant legal 

advantages; but if they choose not to, then they themselves are responsible for the 

consequences.24 This case law demonstrates the limits of the Commission’s approach 

which does not consider the positive obligation implicit in Article 8 to promote 

actively the natural development of family ties between children and their unmarried 

fathers in any case.2:1 Instead, its narrow interpretation of the best interests approach 

allows an unnecessarily unequal application of Article 8 to the relations between 

unmarried parents and their children, notwithstanding that the relationship may be 

otherwise indistinguishable from a marital one. It is arguable that this results in 

inferior treatment of such children and a lack of support for the widely accepted 

concept of shared parental responsibility.26

21 See Eur Court HR Marckx v Belgium, judgment of 13 June 1979, Series A no 31 and Eur Court HR 
Johnston v Ireland, judgment o f 18 December 1986, Series A no 112. See also Chapter 1 Non- 
Discrimination.
22 No 9519/81 v Germany, Dec 3.84, 6 EHRR 599. See also Nos 7658/76 & 7659/76 X  v Denmark, 
Dec 5.12.78, DR 15, p 128 where a similar complaint was made, but Danish law was changed allowing 
for joint custody during the course o f the application and the case was thus found inadmissible.
2j In particular, the Commission noted that the joint right to custody concerned, not the relationship 
between the father and his child, but a strengthening of the father’s legal position vis-a-vis the child’s 
mother, which would operate to her detriment should the relationship break down. See No 9519/81 v 
Germany, op cit. c f No 21830/93 X, Y & Z v  UK, Comm Report, 27.6.95, unpublished, § 66. See also 
No 13557/88 N  v Denmark, Dec 9.10.89, DR 63, p 167 where custody was disputed following the 
breakdown o f the parents’ relationship.
24 The Commission has also found that because domestic law does not make provision for a right to 
joint custody, an unmarried father’s inability to obtain a determination of that right falls outside the 
scope of Article 6. No 13557/88 N  v Denmark, op cit.
25 See Gomien, op cit, at p 442.
26 See Article 18 § 1 of the Convention on the Rights of the Child and also Recommendation No R (84) 
4 of the Committee o f Ministers o f the Council o f Europe on Parental Responsibilities, particularly
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Notwithstanding that the majority of applications contesting custody are brought by
• • 27aggrieved divorced fathers, the question of a maternal presumption, either in law or 

practice, has not been examined under the Convention. That such a presumption 

applies in practice would be difficult to prove where the domestic authority appears to 

carry out a reasoned assessment of the custody issue having due regard to interests of 

the children involved. Nevertheless, it is unclear whether a legislative presumption

that children should remain with their mother following divorce would be consistent
28  •with Article 8. It is relevant, however, that public authorities called upon to 

determine custody, must consider the interests of the child.29 Thus, although they may 

consistently conclude that the welfare of the children is better safeguarded by them 

residing with their mother, it is arguable that a legal presumption, albeit rebuttable, 

that this is the case, which would preclude examination of the interests of children in 

each individual case, would be inconsistent with Article 8.30

To date, the Strasbourg authorities have concluded on only one occasion that the 

award of custody was an unjustified interference with a parent’s right to respect for 

family life. In Hoffmann, the issue was broader than the resolution of a custody 

dispute, as it concerned the added dimensions of religious freedom and respect for 

minority rights. Ingrid Hoffmann was a Roman Catholic who married a man of the 

same religion and had both of her children baptised in the Catholic church. She later 

became a Jehovah’s Witness and divorced her husband taking her children with her. 

The couple contested custody in the Austrian courts and although the lower courts 

awarded custody to the mother, the Supreme Court was persuaded by the negative

Principle 7, in The Rights o f  the Child: A European Perspective (Strasbourg: Council o f Europe, 1996) 
at pp 322-324.
27 See for example No 12246/86 Irlen v Germany, op cit\ No 11526/85 IV v Germany, Dec 10.10.86, 
DR 50, p 219 and No 25676/94 Frandsen v Denmark, op cit.
28 See Jacobs, The European Convention on Human Rights (Oxford: Clarendon Press, 1975), at p 136 
who considered it unsatisfactory that a domestic decision regarding respect for family life was based on 
a legal rule and not a full examination of the merits o f the particular case.
29 No 11526/85 W  v Germany, op cit. See also No 12875/87 Hoffmann v Austria, Comm Report, op 
cit, §91.
j0 Article 5 of Protocol No 7, which provides for equality between spouses, is not to prevent States from 
taking such measures as are necessary in the interests o f the children and it may be argued that a 
maternal presumption in law protects children from legal proceedings which may be highly traumatic in 
themselves. See Elster, ‘Salomonic Judgments: Against the Best Interest o f the Child’ 54 The 
University o f  Chicago Law Review (1987) 1-45 and Dupaix, ‘Best Interests Revisited: In Search of 
Guidelines’ 3 Utah Law Review (1987) 651-672.
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effects o f the mother’s religion on the children, including its opposition to blood 

transfusions and public holidays and its position as a social minority, and ordered the 

transfer o f custody to the father. The Austrian court also believed that the mother had 

acted contrary to legislation regulating a child’s religious education, which provided 

that neither parent had the right to change the religion o f a child from that shared by 

both parents when they married or in which a child had been raised.

Both the Commission and the Court found the decision o f the Supreme Court, 

transfering custody o f the children from the mother to the father, to violate Article 8 

together with Article 14.31 While it did not deny that there were certain factors 

concerning membership o f the Jehovah’s Witnesses which might tip the scales in 

favour o f one parent when awarding custody (in particular, the possible effect on the 

children’s social life o f being associated with a religious minority and the hazards 

attached to the m other’s total rejection o f blood transfusions in the absence o f a court
32order ), the Court found that any difference in treatment between parents based 

essentially on a difference in religion was unacceptable.33

In its judgment, the Court recognised the fundamental equality o f spouses with regard 

to parental responsibility set out in Article 5 o f Protocol no 7, and the paramountcy of 

the interests o f the child in cases involving a determination o f their welfare.34 

Ironically, it was this concern for the future welfare o f the children which prompted 

some members o f the Commission and the Court to dissent from the majority.35 The 

distinction which gave rise to the divergence o f opinion among the members o f both 

Strasbourg institutions is a subtle one between the mother’s membership o f  the 

minority religion and the consequences for her children o f her membership.36 It is 

difficult, therefore, to determine which, if any, view best reflects concern for the rights 

o f the child as they are set out in the Convention on the Rights o f the Child, although

31 12875/87 Hoffmann v Austria, Comm Report, op cit, and judgm ent, op cit.
'1 Hoffmann v Austria, judgm ent, op cit, § 32-33.
33 Hoffmann v Austria, }\xdgmmX, op cit, § 36.
j4 Hoffmann v Austria, judgm ent, op cit, § 35. This provision had not been invoked by the applicants 
however.
■’5 See the separate, dissenting opinions o f  Judges Valticos, Walsh and M atscher for the Court and the 
separate, dissenting decisions o f  Mr Ermacora and Mr Loucaides for the Commission.
36 See also Bainham, ‘Religion, Human Rights and the Fitness o f  Parents’ 53 Cam bridge Law Journal 
(1994) 39-41, at p 40.
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if custody cannot be denied on the basis of a perceived risk to a child’s health and 

well-being, then on what basis can it be refused where both parents are otherwise 

equally apt to care for their children?37 It is clear that the Court’s agreement with the 

denial of custody on the basis of the mother’s Jehovah’s Witness membership would 

have raised concern about the well-being of all children in the custody of Jehovah’s 

Witnesses or other religious minorities deemed similarly hazardous.38 However, the 

decisive factor in Hoffmann was the mother’s willingness to compromise in order to 

minimise any deleterious effects which her religion would have on her children, such 

as permitting the celebration of public holidays when in the care of their father and 

conceding to a court order should a blood transfusion be necessary.39 In any event, 

although not expressly stated, it is likely that had the refusal to award custody to the 

mother been considered under Article 8 alone, the interference would have been 

justified given the paramountcy of the children’s interests and, in the light of the 

Strasbourg authorities’ traditional approach to issues of the child’s welfare. Taken 

with Article 14 however, the children’s interests appeared to be trumped by the 

overriding importance of religious freedom and pluralism in society.

Preference for the Marital Family

It is evident from the Commission’s case law that decisions which give preference to a 

married couple or an adoptive family over natural parents in awarding custody on the 

basis of the child’s best interests are consistent with Article 8.40 In an approach which 

may be inconsistent with the principle that Article 8 applies to family life, regardless 

of whether it is based on marriage, preference for the marital family is apparent where

’7 Dissenting opinion o f Mr Schermers, Hoffmann v Austria, Comm Report, op cit, pp 84-88. Mr 
Schermers questioned whether talk of discrimination was apt in cases o f custody where a court 
awarding custody to one parent over another necessarily discriminated on some ground. See his similar 
dissenting opinion in No 8695/79 Inze v Austria, Comm Report, 3.86, 8 EHRR 498. See also Chapter 1 
Non-Discrimination.
’8 See Bainham, op cit, at p 40.

See for instance No 12875/87 Hoffmann v Austria, Comm Report, op cit, § 99 and § 103. The 
Commission also attached weight to the need for pluralism and considering the lawful nature o f the 
religion in question it is unclear whether a similar conclusion will be reached with regard to the refusal 
of custody to a member of a religious sect, the Warriors of Christ, declared unlawful by the Bulgarian 
Government in 1994. See No 27496/95 MM v Bulgaria, Dec 10.9.96, unpublished.
40 Such cases are decided in the usual way. See for example No 1329/62 X  v Denmark, Dec 7.5.62, 
Collection 9, p 28 in which denial o f the mother’s right of access was justified by the fact that such 
access would be contrary to the express wish of the two children of 12 and 14 years. This is 
notwithstanding that the applicant mother believed her children’s wishes to have been influenced by 
their father and his new wife.
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respect for the family life of a ‘new’ family, including the children, their mother and a 

new husband, appears to outweigh that shown for the birth father’s family life with his 

children.41 The Commission has also justified denying access between a birth father 

and his child by finding it to the child’s advantage that s/he grow up in an intact 

family and away from the conflict between the child’s birth parents,42 although it is 

difficult here to decipher whether the aim is to protect the child’s interests by 

removing him/her from the parental conflict or to promote the child’s right to grow up 

in an intact family. In the same way, although the Commission has found such 

decisions to be proportionate to the aim of protecting the child’s rights, it is unclear 

which rights are being invoked. It is unlikely that either the child’s right to be cared 

for by his/her birth parents, or the child’s right to maintain personal relations and 

direct contact with the non-custodial parent, set out in the Convention on the Rights of 

the Child43 receive the Commission’s attention in this context.44 However, it does 

attach importance to the degree to which the child has been integrated into his/her 

mother’s (new) family and the fact that the child accepts his mother’s husband as his 

father in justifying a restriction on the child’s birth father’s access.4s It would appear 

therefore that the Commission’s approach does not extend beyond consideration for 

the factors such as the child’s stability and emotional care and does not involve any 

promotion of the child’s right to respect for family life with his/her birth parents.46

41 No 9687/82 X  v UK, Dec 10.82, 5 EHRR 489. In this case, the Commission justified the decision of 
the ‘new’ family to move to a foreign country thereby frustrating the birth father’s access.
42 No 10138/82 Garcia v Switzerland, Dec 14.3.85, DR 42, p 98. Here, the mother’s new husband was 
permitted to adopt her child and the birth father’s access was prohibited.
43 See Articles 7 and 9 § 3 respectively.
44 The lack of support which the Commission has shown for these principles is clear also from a 
decision to permit a child’s adoption notwithstanding objection by the birth father. See No 18280/91 
MV v Malta, Dec 9.4.92, unpublished. The Commission has taken the same approach to the question of 
establishing paternity where to do so might disturb a marital unit. No 22920/93 MB v UK, Dec 6.4.94, 
DR 77A, p 108. See also Chapter 3 The Right of the Child to Identity.
45 No 9530/81 v Germany, Dec 3.84, 7 EHRR 134.
46 A recent opportunity to develop this idea was lost when an application concerning the placement of a 
child in care notwithstanding the willingness and ability of the non-custodial parent to care for the child 
was settled. No 23387/94 Clark v UK, Dec 5.12.95, unpublished. See also No 22195/93 Tsannasidis- 
Eleftheriadis & others v Greece, Dec 2.12.94, unpublished, where a child’s grandparents contested 
access awarded to the child’s son who recognised paternity only following the death o f the child’s 
mother. The case was found manifestly ill-founded.
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Enforcing Custody

This approach is reinforced by the Court in a recent decision regarding the failure of 

the domestic authorities to enforce a custody order. The issue here is a difficult one, 

particularly where the child has resided for a period of time with another parent or 

family member so that regard for stability in the child’s upbringing arises in the 

context of what is in the child’s best interests.47 In the Hokkanen case, the applicant’s 

daughter went to live with her grandparents on a temporary basis following the death 

of her mother, but when her father later sought her return, her grandparents refused. 

Following the failure of all attempts to secure the enforcement of custody and contact 

orders made by the courts in his favour, the father complained to the Commission that 

there had been a lack of respect for his family life under Article 8. The Commission 

noted that its assessment of the complaint involved consideration for the interests of 

the child, her father and the general interest in upholding the rule of law, and 

considering these factors, it failed to find that the domestic authorities had achieved a 

fair balance or that they had taken adequate and effective measures sufficient to ensure
• • • 48fulfillment of the positive obligation to respect family life in this case. For instance, 

although it considered it important that coercive measures be avoided in such cases so 

as to protect the child’s interests, it noted that a contrary approach could have the 

effect of encouraging child abduction as a means of eventually obtaining parental 

rights and would be incompatible with the rule of law.49 Moreover, although it 

considered it important that the views of the child, where expressed, be given 

consideration in such a case, it failed to find that the circumstances in which the child 

had expressed a preference about where she wanted to live were such that weight 

could be attached to her opinion.50

47 This issue was raised first in 1967 when a child and her grandparents complained to the Commission 
that an order to return the child to her natural mother following the mother’s recovery from an illness, 
which had necessitated her placement in the grandparents’ care, violated Article 8. The case was settled 
following an agreement by the mother that the child should stay with her grandparents. No 2707/66 
Kurtz & Seltmann v Germany, Dec 4.4.67, 10 Yearbook, p 320. See also No 8257/78 X v Switzerland, 
Dec 10.7.78, DR 13, p 248 (custody dispute between birth mother and foster mother) and No 9993/82 v 
France, Dec 7.82, 5 EHRR 302 (custody dispute between birth mother and adoptive father).
48 The Commission considered together the issues of non-enforcement o f custody and access finding the 
overall situation to breach Article 8. However, it did not consider that the transfer o f custody to the 
grandparents violated Article 8 separately. No 19823/92 Hokkanen v Finland, Comm Report, 22.10.93, 
19 EHRR 153, § 129-147.
49 No 19823/92 Hokkanen v Finland, Comm Report, ibid, § 134.
30 No 19823/92 Hokkanen v Finland, Comm Report, op cit, § 29 and § 143. In particular, the 
Commission noted that the child had expressed her views only in the presence of her grandparents.
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By the time the complaint came before the European C o u rts1 the Finnish courts had

granted de ju re  rights o f custody and care o f the child to her grandparents in view of

the fact that she had not seen her father in a long time and that any reunification would

be extremely difficult and contrary to her best interests. Notwithstanding its

conclusion that the authorities had not made reasonable efforts to facilitate the

applicant’s reunion with his child, and that a violation o f Article 8 had occurred in this

regard, the Court went on to find that neither the non-enforcement o f custody rights

nor the eventual transfer o f custody to the grandparents were unjustified in the light of

the child’s lengthy stay with her grandparents and her significant attachment to

them ." The Court attached considerable weight to the fact that any obligation on the

State to take positive measures to ensure respect for family life could not be absolute

given that preparatory measures may be required where a child has lived with others

for some time.^4 It found that the nature and extent o f such preparation should depend

on the circumstances o f the case, and while domestic authorities

must do their utmost to facilitate such co-operation, any obligation to apply coercion  
must be limited as all interests and rights (particularly o f  the child) must be taken 
into account55

However, although this conclusion may have been appropriate with regard to the 

eventual transfer o f custody after six years o f little contact with her father, the 

authorities failure to enforce the custody order throughout this time can easily be seen, 

not as a recognition o f the right o f father and child to mutual contact, but as an official 

seal on the interference caused with these rights by those deliberately seeking to avoid 

the enforcement o f a court decision made, in the first place, on the basis o f the child’s 

best interests. Moreover, the Court’s conclusion in this regard reaffirms in its 

treatment o f children’s issues its use o f a welfare, rather than a rights, based approach.

C ontact
In order to ensure their harmonious development, the Commission recognises that, in 

principle, children need to have contact with both parents to allow them to identify

31 Hokkanen v Finland, judgment, op cit.
52 Hokkanen v Finland, judgment, op cit, § 60-62.
53 Hokkanen v Finland, judgment, op cit, § 63-65.
54 Hokkanen v Finland, judgment, op cit, § 58.
55 Ibid.
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with the parent not exercising custody /6 Due to the fundamental nature of the link 

between a parent and child, therefore, where family life has come to an end in the 

sense o f living together, continued contact is desirable and should in principle remain 

possible.'7 This right has not been recognised as a right o f the child, however, and, 

given the Commission’s general refusal to examine the complaint o f a non-custodial
58parent introduced on behalf o f the child, the potential to do so is limited. N or is the 

parental right o f contact absolute or free from restrictions. In particular, the 

Commission has found it justifiable to interfere with family life, in other words to 

limit such contact or prohibit it altogether, where special circumstances exist,59 or 

there are strong reasons for doing so in the interests o f the child under Article 8 § 2.60 

In this regard, the Commission has attached particular importance to the aim o f 

protecting the health and interests o f the child. Yet, beyond consideration of the 

child’s best interests, it has failed to identify the factors which warrant attention when 

considering whether a refusal or restriction on parental access is compatible with 

Article 8 as a whole or to offer any guidance to states parties in the exercise of the 

discretion which they enjoy in this area.61

Nevertheless, the reasons advanced in justification for an interference with a parent’s 

(and a child’s) family life help to identify some compelling factors in balancing the 

interests o f the child against those o f the parent seeking access. Clearly, where the

relationship is a violent or abusive one, then prohibition o f contact following divorce
62serves clearly to protect the child’s health under Article 8 § 2. Yet, although the

56 No 10148/82 Garcia v Switzerland, Dec 14.3.85, DR 42, p 98. See also No 8427/78 Hendriks v the 
Netherlands, Comm Report, op cit, § 94. This reflects the principle set out in Article 9 § 3 of the 
Convention on the Rights of the Child that a child who is separated from one or both parents has the 
right to maintain personal relations and direct contact on a regular basis unless such contact would be 
contrary to the child’s best interests. Paragraph 1 suggests that an example o f the latter situation would 
arise in a case involving abuse or neglect of the child by a parent. See Walsh, ‘The United Nations 
Convention on the Rights of the Child: A British View’ 5 International Journal o f  Law and the Family 
(1991) 170-194, at p 182 for a concurring view. See further Chapter 5 The Right of the Child to 
Protection from Abuse and Neglect.
57 No 8427/78 Hendriks v the Netherlands, op cit, § 95.
58 See Chapter 4 Civil Liberties and the Right of the Child to Participate.
59 See No 9 / 1/60 X  v Sweden, op cit.
60 See No 8427/78 Hendriks v the Netherlands, op cit, § 95 and No 21548/93 Malchin v Germany, Dec 
11.1.94, unpublished.
61 See below.
62 No 7911/77 X v  Sweden, Dec 12.12.77, DR 12, p 192 (history of severely maltreating the children at 
a very young age); No 1449/62 X  v the Netherlands, Dec 16.1.63, 6 Yearbook, p 262 (father convicted 
of indecently assaulting his daughter). However, see No 2792/66 X  v Norway, Dec 6.10.66, 9
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legitimacy o f state intervention to protect the child from physical harm is widely 

accepted,6’ the role o f the State in other access disputes, whether intervention or 

interference, has precipitated much debate.64 The Commission’s view is that it is the 

function o f the law in a democratic society to provide safeguards in order to protect 

children, particularly those whose tender age makes them vulnerable, from any harm 

or mental suffering resulting, for instance, from the break-up o f the relationship o f the 

parents.6  ̂ Thus, it is clear that the aim o f protecting health or morals under Article 8 § 

2 has been interpreted to permit state interference in the family where the child’s 

psychological66 as well as physical well-being is in question and this applies 

particularly to the suffering which may result from divorce. Thus, it is consistent 

with Article 8 to subject the parent’s right to contact to an exception where conflict 

exists between parents and arranging visits would lead to tension in the family o f the 

custodial parent and/or to a conflict o f loyalties in the child.68 Although the 

Commission recognises that this situation may cause a parent distress, particularly 

where contact is being frustrated by the parent with custody, where there is a serious 

conflict between the interests o f the child and one o f its parents which can only be 

resolved to the disadvantage o f one o f them, then the interests o f the child must 

prevail.69

Yearbook, p 556 where access was prohibited was justified on the grounds that the father’s ‘abnormal 
personality traits’ could be detrimental to the children’s psychological balance.
63 See in particular Chapter 13 Alternative Care.
64 See Dickens, ‘The Modern Functions and Limits o f Parental Rights’ 97 LQR (1981) 462-485, which 
discusses the merits o f these arguments and in particular the views of Goldstein, Freud and Solnit on 
this subject. See also Bainham, ‘The Privatisation of the Public Interest in Children’ 53 (2) MLR 
(1990) 206-221 and Duncan, ‘The Child, The Parent and the State: The Balance o f Power’ in Duncan 
(Ed) Some Current Problems in Irish Law (Dublin: DULJ, 1987) at pp 19-37.
65 See No 10148/82 Garcia v Switzerland, op cit, and No 12495/86 Jonsson v Sweden, op cit. It is 
unclear whether this approach would allow the Commission to sanction state intervention where it was 
not requested. On this issue see Chapter 13 Alternative Care.
66 No 911/60 X v  Sweden, op cit.
67 No 8427/78 Hendriks v the Netherlands, Comm Report, op cit § 120. The Commission has also 
found that a need to keep a child from psychic disturbance may prevent awarding access to a parent in 
prison. No 2516/65 X  v Germany, Dec 23.5.66, 9 Yearbook, p 436. However, it is questionable 
whether such a severe prison regime would be compatible with the rights of the prisoners themselves. 
See also Van Dijk & Van Hoof, Theory and Practice o f  the European Convention on Human Rights 
2nd Ed (Deventer: Kluwer, 1990) at p 390, particularly fh 998.
68 No 8427/78 Hendriks v the Netherlands, Comm Report, op cit, § 121 and No 10148/82 Garcia v 
Switzerland, op cit.
69 No 8427/78 Hendriks v the Netherlands, Comm Report, op cit, § 124.
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In addition, it is central to the Commission’s review o f domestic decisions that it 

affords States a wide margin o f appreciation in determining the proportionality of 

measures taken in the child’s best interests.70 Although these principles appear to be 

consistent with a traditional best interests approach (protecting the child from harm),71 

the case law does not reflect the importance o f the child’s right to maintain personal 

relations and contact with both parents; nor does the Comm ission’s approach appear 

to attach any merit to the idea o f encouraging positive action with regard to the 

maintenance o f the child’s family ties, although where contact is ordered by a 

domestic court and then frustrated by the parent with whom the child lives,72 the 

authorities are obliged to make reasonable efforts to enable the contact to take place. 

However, in Hendriks, the Commission effectively sanctioned a lack o f contact 

between a father and child which had been instigated by a mother determined to 

frustrate contact.74 Here though, a minority of the Commission found that the relevant 

Dutch law failed to provide sufficient guarantees o f the principle that after divorce the 

child must be able to retain contact with both parents in order to grow up 

harmoniously, to meet the requirements o f Article 8.7:1 The dissenting members also 

expressed concern that, in domestic law, the father’s right to contact was a privilege 

and not a right and, although the child’s interests had been considered, the process by 

which they were determined was open to very strong criticism.76 In this latter respect, 

it found that the child’s interests had been determined in a ‘purely static manner (his 

protection from psychological stress)’ with no consideration being given to the 

dynamic concept that it was in the child’s best interests to maintain contact with his

70 The Commission finds most decisions to be within the State’s margin o f appreciation. For example, 
No 9018/80 v the Netherlands, Dec 7.83, 6 EHRR 133; No 12495/86 Jonsson v Sweden, Dec 7.12.87, 
DR 53, p 187, and No 23456/94 ML v UK, Dec 28.6.95, unpublished.
71 See Eekelaar, op cit and Gomien, op cit.
12 Significantly, Article 8 applies notwithstanding that the origin o f the dispute is a private arrangement. 
Hokkanen v Finland, judgment, op cit, § 56.
73 Hokkanen v Finland, judgment, op cit, § 60-62. See also No 23671/94 GF  v Austria, Dec 6.9.95, 
unpublished, where the complaint regarding the failure of the domestic authorities to determine the 
question of contact between an unmarried father and his child until such time as it was meaningless 
(contact was requested at Christmas and the contact issue was determined in January), has been found 
admissible by the Commission.
74 See the opinion of the Human Rights Committee which also considered Mr Hendriks’ complaint 
under Articles 23 and 24 o f the International Covenant on Civil and Political Rights, UN Doc A/43/40 
in McGoldrick, ‘The United Nations Convention on the Rights of the Child’ 5 International Journal o f  
Law and the Family (1991) 132-169, at pp 136-137. See also Van Bueren, The International Law, op 
cit, at pp 75-76.
75 Dissenting opinion of Messrs Melchior, Sampaio, Weitzel and Schermers, No 8427/78 Hendriks v 
the Netherlands, Comm Report, op cit, pp 238-241.
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father.77 In an opinion which reflects the provisions and principles of the Convention 

on the Rights of the Child, the minority concluded that although access may be 

subjected to limitations, they envisaged the exception to be made in the case of 

maltreatment or abuse, finding that the creation of tension within the new family
7 0

could not in itself warrant the denial of access.

Respect for the Views of the Child

A factor ignored by the Commission as well as the critics of the decision in Hendriks 

is the age of the applicant’s son who, at 16 years old, was clearly entitled to have his 

wishes considered. Indeed, the Commission has more recently declared that whether a 

parent’s lack of access to his child amounts to an interference with that parent’s family 

life will depend on the circumstances of the case, such as the relationship between 

parent and child and the capacity of the child to express its views and preference, if 

stated.79 Thus, it is arguable that a just and more appropriate assessment of the 

‘child’s best interests’ (if child is even appropriate here) in Hendriks demanded 

attaching importance to his refusal to see his father. Indeed in other cases, the

Commission has had regard to the consideration by domestic courts of the child’s
• • • • 80 wishes, particularly where the child is opposed to contact. Although it has not

demanded that domestic authorities listen to children in reaching decisions on access

to ensure consistency with Article 8, it has noted the view of the domestic courts that,

for instance, it is important for a child of 15 years to have a say on the issue of

contact. It has also acknowledged that it is not in the child’s interests to force the
• 81 child to see a parent where the child repeatedly refuses to have contact, although

consideration of the child’s wishes may be persuasive, but not yet decisive, for the

purposes of justifying a refusal of contact.82 This is evident from a decision

76 See further Gomien, op cit, at p 441.
77 C f the opinion of the Human Rights Committee on this point also, op cit.
78 Dissenting opinion o f Messrs Melchior, Sampaio, Weitzel and Schermers, No 8427/78 Hendriks v 
the Netherlands, Comm Report, op cit, pp 239-240.
79 See No 19823/92 Hokkanen v Finland, Comm Report, op cit, § 129.
80 See No 9530/81 v Germany, op cit.
81 No 9018/80 v the Netherlands, op cit. Here, the child’s maturity and the serious nature o f her 
objections were found to justify the refusal o f contact as being necessary in a democratic society under 
Article 8 § 2.
82 See No 26169/95 Wielgosz v Poland, Dec 18.10.95, unpublished. This is reflected also in the 
jurisprudence of the Commission and Court which have both acquiesced with a domestic decision that 
in the circumstances o f conflict between the parties contesting access regard could not be had to a 
young child’s opinion. See No 19823/92 Hokkanen v Finland, Comm Report, op cit, § 143 and Eur
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concerning the lack o f enforcement o f contact between a parent and child caused 

distress to the nine year old daughter, who, the Commission recognised, had an 

undeniably strong desire to see him. In this case, the father was a prisoner whose 

right o f access applied to one particular prison only. So, when he was transferred to 

another institution his right o f access was no longer enforced requests to be returned 

to the original prison in order to see his daughter were rejected. Although it failed to 

find that the prison authorities’ refusal was disproportionate with the aim o f 

preventing disorder or crime, the Commission commented that the domestic 

authorities did

not seem  to have done everything in their power to guarantee the effective exercise
o f  the applicant’s right o f  access to his daughter,

and wondered whether greater efforts to move the applicant closer to his daughter’s 

home might not have been possible and compatible with prison security.84 The 

outcome o f this case is symptomatic o f the Commission’s general failure to review 

adequately domestic decisions under Article 8 and to give decisive weight to the 

views o f the child in such circumstances, particularly where they go against, rather 

than support the decision made at domestic level.^

Maintaining Contact Across Borders

The increase in marriages between people o f different nationalities and the subsequent 

breakdown o f such relationships has resulted in a growth in the number o f parents 

seeking to maintain relations with their children across international borders. 

However, the decision o f the parent, with whom a child lives, to move from one 

country to another may frustrate contact between the other parent and the child, or 

cause it to cease altogether. Yet, theoretically at least, all parents and children are 

entitled to enjoy contact with each other and indeed this is reflected in the Convention 

on the Rights o f the Child which specifically recognises the importance o f

Court HR judgment of 23 September 1994, Series A no 299-A, § 61. See further Chapter 4 Civil 
Liberties and the Right o f the Child to Participate.
83 No 13756/88 Ouinas v France, Dec 12.3.90, DR 63, p 265.
84 See also No 5712/77 X  v UK, Dec 18.7.74, Collection 46, p 112 where the applicant, a convicted 
murder from the Bahamas was in prison in the UK because there was no suitable institution available to 
the authorities in his home country.
85 Moreover, although such comments may ‘encourage’ States Parties both generally and in individual 
cases to take more positive action in compliance with Article 8, are welcome, their purpose beyond a 
desire to appease disappointed applicants, is questionable.
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maintaining personal relations and direct contact between a parent and child living in 

different countries. Similarly, Article 8 o f the European Convention on Human 

Rights can be said to govern family relations regarding access and custody disputes 

across international borders in the same way that it applies to entirely domestic 

disputes. Unfortunately, the Commission’s case law in this area reveals the same 

reluctance to ‘interfere’ with national decisions governing relations between parents 

and their children where they have an international dimension as where they are 

exclusively domestic, and thus it has not yet found any o f those complaints examined 

to be substantiated under Article 8. For example, it failed to find that granting 

permission to a mother to remove her children to South Africa, a measure which was 

likely to result in the complete break-down o f the relationship between the children
87

and their father, was disproportionate to Article 8. In reaching this decision, the 

Commission accepted the opinion o f the domestic authorities that the economic and 

educational benefits which would accrue to the children in South Africa meant that 

the move was in their best interests. The Commission omitted to give consideration in 

the context o f family life to the rights o f the children or the non-custodial parent to 

maintain personal relations and contact with each other in a case which epitomises the 

Commission’s approach to the application o f the best interests principle under Article 

8 .

Nevertheless, the detrimental impact which attempting to maintain personal relations

across borders can have on a parent-child relationship has been clearly recognised by
88the Commission and Court. However, this does not mean that as long as family life 

exists between a parent and child the interference with that relationship which results 

from one o f them leaving the country, will fall foul o f Article 8 § 2. In Berrehab, the 

only case to succeed in this regard, there were two decisive factors: firstly, the ties 

between father and child were strong and contact between them was a frequent and 

valued part o f  their relationship, despite the fact that they did not cohabit and the

85 Article 10 § 2. Article 10 § 1 encourages States Parties to adopt an expeditious and humane approach 
to the issue of family reunification and paragraph 2 requires States Parties to respect the rights of 
parents and children to leave any country and return to their own for this purpose also. Article 9 § 2 
provides for the right of every child to maintain relations with a non-custodial parent.
87 No 9867/82 X v  UK, Dec 10.82, 5 EHRR 489.
88 No 10730/84 Berrehab v the Netherlands, Comm Report, 7.10.96, unpublished and Eur Court HR 
judgment of21 June 1988, Series A no 138.
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parents’ relationship had broken down; secondly, the father’s departure from the 

Netherlands was a direct result o f the State’s application o f its immigration laws - 

note that the father lost his right to reside on his divorce and not because o f  any 

criminal activity - and that clearly he would not otherwise have chosen to leave the 

State where he was resident, employed and enjoyed a close relationship with his 

daughter.

These exceptional factors distinguish Berrehab from most immigration cases where 

family life considerations alone have rarely found the proper application o f
o n

immigration law to be inconsistent with Article 8. Where less strong family ties 

exist or the relations between a parent and a child fall within the meaning o f private, 

instead o f  family life, then the test as to what interference can be justified as necessary 

in a democratic society does not appear to be as stringent. For instance, the 

interference with his private life o f a man who lived in Germany with his marital 

family, and his two children born out o f a extra-marital relationship living in 

Switzerland, which was caused by the refusal to allow him entry to Switzerland, did 

not violate Article 8 due to the loose ties which existed between them, their possibility 

to visit him in Germany and the occasional suspension on the prohibition o f entry 

which he was granted for the purpose o f visiting them.90 Similarly, where a parent is 

expelled from a country where his children reside as a result o f criminal activity, the 

Commission has found that the almost total break-up o f a good relationship between a 

married father and his children which was likely to result from his deportation for 

drug trafficking was justified given the serious and dangerous risk which his criminal 

activity posed to the public health.91

International Child Abduction by Parents
The denial o f contact between a parent and child, where that parent lives in a different 

country, may be justified under Article 8 by the need to protect the child’s well-

89 The exception to this rule is the Commission’s treatment o f  so-called second generation immigrant 
cases. On the cases involving the family life o f  children see Chapter 10 Immigration.
90 Nos 7289/75  & 7349/76X &  Y v Switzerland, Dec 14.7.77, DR 9, p 57.
91 No 23245/94 HT, YDE, J T & D T  v Switzerland, Dec 7.4.94, unpublished. For a more comprehensive 
look at family life in the context o f  immigration law see Chapter 10.
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being.92 Like their assessment o f purely domestic cases, the Convention bodies are 

also reluctant to interfere with a decision o f a national court concerning relations 

between a child and a parent where it has an additional cross-border or international 

dimension. Yet, the ease and frequency o f foreign travel has led to an increase in bi

national marriage and children with dual nationality and two passports have 

complicated issues o f custody and contact making it easier for an angry, distraught or 

jealous parent to remove his/her child to another country, usually the one in which 

s/he resides.93 Child abduction is contrary to the best interests o f the child principally 

because, following the sudden removal o f the child from familiar surroundings, it 

involves a complete change o f family, home and school environment for a child with 

possible traumatic and psychological consequences.94 For this reason, the 

Commission has found that the risk o f abduction may justify restricting contact 

between a non-custodial parent and child, where there is a possibility that, should the 

children be permitted to visit a parent in his/her own country, they would not be 

returned.9  ̂ Refusing contact between a child and a parent in order to protect the child 

from the risk o f  abduction which would be contrary to the health and psychological 

well-being o f the child has been found to be consistent with Article 8.96 As regards 

the assessment o f  such a risk, the Commission has accepted that it may arise as a
Q7

result o f a previous incident o f abduction or where the domestic court has found it 

possible that the parent in question would not positively assist in returning the
• • • QRchildren following their visit.

With regard to the consistency o f decisions subsequent to a parent’s abduction of a 

child to another country with the Convention, these will generally be decided in the 

same manner as other custody disputes under Article 8. Although the Commission

92 No 911/60 X  v Sweden, op cit.
9j On child abduction in the UK see Davis, Rosenblatt & Galbraith, International Child Abduction, 
(London: Sweet & Maxwell, 1993).
94 See Van Bueren, The International Law, op cit, at pp 90-93. See also Article 11 of the Convention 
on the Rights of the Child.
95 No 8045/77X v  Sweden, Dec 4.5.79, DR 16, p 105.
96 No 5608/72X v  UK, Dec 14.12.75, Collection 44, p 466.
97 No 24604/94 RS  v UK, Dec 6.9.95, unpublished. Here, the Commission noted that the domestic court 
left open some possibility to the applicant to renew access should be prepared to act in a ‘sensible 
cooperative spirit’. See also No 7639/76X v  Denmark, Dec 5.10.77, DR 11, p 169 where the applicant 
failed to exhaust domestic remedies.
98 No 8045/77 X  v Sweden, op cit.
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and Court have no jurisdiction to examine direct complaints concerning the 

implementation o f either the Hague Convention on Civil Aspects o f International 

Child A bduction" or the European Custody Convention,100 decisions made by 

domestic authorities pursuant to their obligations under either Convention will fall 

under the jurisdiction o f the Commission and Court in the normal way. As a result, 

where such a decision involves an interference with family life o f a parent or child, it 

must be justifiable under Article 8 § 2 usually with reference to the child’s best 

interests. To date, little use has been made o f the extra avenue o f complaint which 

this provides for aggrieved parents and children. Unlike the Convention on the Rights 

o f  the Child, the European Convention places no obligation on States Parties to 

combat the illicit transfer and non-return o f children abroad. However, it is arguable 

that the positive obligation under Article 8 to allow family ties to be m aintained101 

may require public authorities to do all that could be reasonably expected o f them to
1 09locate the whereabouts o f an abducted child and have the child returned.

Having recognised the limited use o f coercion in the enforcement o f domestic custody 

and contact decisions, the Strasbourg institutions have made a similar 

acknowledgment in abduction cases. The wishes o f the child who is sufficiently old 

and mature, have thus been considered to be relevant in cross-border custody disputes, 

where the express wish o f the child is not to return to one parent, following abduction 

by another, this must be respected under Article 8 .10j The Commission has also found 

that a domestic authority which places emphasis on the wishes o f the child in such

99 See Schuz, ‘The Hague Child Abduction Convention, Family Law and Private International Law’ 44 
ICLQ (1995) 771-802 and Lowe, ‘Problems Relating to Disputes under the Hague Convention on 
International Child Abduction 8(3) International Journal o f  Law and the Family (1994) 374-385.
100 See the European Convention on Recognition and Enforcement of Decisions concerning Custody of 
Children and on Restoration o f Custody of Children 1980 in Van Bueren, International Documents on 
Children Vol 1 (Dordrecht: Martinus Nijhoff, 1993) pp 178-188 and Jones, ‘Council of Europe 
Convention on Recognition and Enforcement of Decisions Relating to the Custody o f Children’ 30 
ICLQ (1981) 467-475.
101 See generally O ’Donnell, ‘Protection of Family Life: Positive Approaches and the ECHR’ 17(3) 
Journal o f  Social Welfare and Family Law (1995) 261-280 and Connelly, ‘Problems of Interpretation 
of Article 8 of the European Convention on Human Rights’ 35 ICLQ (1986) 567-593. See also above 
Chapter 9 Family Life: An Overview.
102 No 7547/76X v  UK, Dec 15.12.77, DR 12, p 73. In this case the obligation fell on the UK consul in 
the country in question. The authority had arranged to have the child’s name put on the mother’s 
passport, organised a meeting with the family, met the child who had been abducted and provided 
information on lawyers who could pursue the matter further.
103 No 20592/92 Olsson v Norway, Dec 5.4.95 unpublished.
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circumstances is not acting contrary to Article 6 and the custody proceedings which

follow the abduction cannot be deemed unfair as a consequence.104 N or does the

decision by the domestic court to hear the children in the absence o f their parents of

itself violate the parent’s right to a fair hearing and what is o f overriding importance

in this context is that the views o f the child be heard in circumstances most likely to

give rise to a true picture o f their opinions.10̂  The importance o f the child’s opinion is

acknowledged in Article 13 o f the Child Abduction Convention which provides for

the refusal to order the return o f a child where the child objects to being returned and

has attained an age and maturity at which it is appropriate to take account o f its

view s.106 Faced with a challenge to the application o f this provision, the Commission

has pointed to the importance o f the qualifying criteria by finding that although a

domestic court may

base a decision on the view s o f  children who were palpably unable to form and 
articulate an opinion as to their w ishes, the ‘necessity’ for such a decision may not 
be readily apparent. 107

However, it has not yet found a custody decision to be incompatible with Article 8 in 

this way and in the case in question, it could not exclude that children o f ages 7 and 9 

may be capable o f ‘holding and expressing firm and coherent views on where they
i r jo

wish to live’. As it found nothing in the domestic decision to indicate that the 

views o f the boys were not genuine and tenable, it concluded that the decision to 

refuse custody had indeed been based on reasons which were relevant and sufficient 

under Article 8.

C onclusion
Consideration by the Commission and Court o f issues o f custody and contact is 

dominated by a number o f negative factors which are in themselves inextricably 

linked. The first cause for concern is the wide margin o f appreciation which States 

enjoy in this area and the consequential failure (or refusal) o f the Strasbourg

104 No 26376/95 Laylle v Germany, Dec 4.9.96, unpublished. The Commission has found that although 
the determination of a custody dispute in the context of an interpretation o f the Hague Convention 
attracts the protection of Article 6, the weight attached to the views of children in such proceedings is a 
matter of procedure which falls within the powers of the domestic authorities.
105 Ibid.
106 Ibid.
W1 Ibid.
108 Ibid.
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authorities, in considering the compatibility o f domestic decisions with the right to 

respect for family life, to undertake a degree o f analysis which would render its 

consideration o f the complaint meaningful. It emerges strongly from the case law that 

despite their mandate to consider whether domestic decisions are based on reasons 

which are relevant and sufficient under Article 8 § 2, the Commission and Court 

appear to defer any determination o f what is in the child’s best interests to the 

domestic authorities. A third feature o f the case law follows on from this, namely that 

the approach o f the Commission and Court to the concept o f the best interests o f  the 

child must be described, at best, as paternalistic and static. Although an ‘accurate 

scientific m easure’ o f what is in the best interests o f any child will always be absent 

from international as well as domestic law, and the concept itself will undoubtedly be 

subject to cries o f ‘vague!’ and ‘indeterminate!’, the Strasbourg authorities make little 

if any effort to delineate the limits o f their approach in this context, what factors they 

consider important, and what weight should be attached to these factors. The 

discretion offered to those charged with applying the best interests standard at 

domestic level makes the need for review o f such decisions even more important 

under the Convention, although at the same time making the decisions difficult to 

challenge. For both these reasons, the Commission and Court are strongly 

recommended to take a more decisive and dynamic approach to their analysis o f the 

domestic measures which interfere with family life and the suggestion might be made 

that the standards in the Convention on the Rights o f the Child might usefully guide 

the Strasbourg bodies in undertaking this task. In addition to a more dynamic and 

rights based approach to the application o f the child’s best interests, the Commission 

and Court should strongly consider attaching significance to the views o f the child, 

who is old and mature enough to express them, the child’s own right to respect for 

family life.

On a procedural level, as long as the Commission’s practice o f refusing to examine 

the complaint o f a child when it is submitted by, and alongside, that o f a non-custodial 

parent, the present imbalance in the case law which is almost completely examined 

from the perspective o f the parent will remain. Given that the emphasis on parental 

rights is unlikely to shift onto the child until the child is complaining to the
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Commission in his/her own right, it is even more important that the perspective from 

which the Commission examines the complaint illustrates a greater awareness o f the 

rights o f the child.



Adoption

Introduction
Traditionally, the adoption process has been considered as a means to benefit childless 

couples on the one hand, and biological parents unable to meet their children’s basic 

needs, on the other. This explains why until recently, adoption was perceived largely 

from the adult’s, rather than the child’s, perspective.1 The provisions o f the 

Convention on the Rights o f the Child reflect the shift in emphasis which has been 

taking place in international law, by providing for the rights o f the child, as opposed to 

the right to a child, in the adoption process. This is evident to a limited extent in the 

jurisprudence o f the European Commission and Court, where challenges to domestic 

and inter-country adoptions have been considered under Article 12, which guarantees 

the right to marry and found a family , and Article 8, which requires respect for family 

life.

It is now widely accepted that adoption should only occur where the child’s family is 

no longer functioning to meet the child’s needs and where the adoption is considered 

to be in the best interests o f the child.4 The UN Convention on the Rights o f the Child 

proposes adoption as one means o f providing alternative care for children deprived o f

1 See Van Bueren, The International Law on the Rights o f  the Child {The International Law) 
(Dordrecht: Martinus Nijhoff, 1995) at p 95. See also Van Bueren, ‘Children’s Access to Adoption 
Records - State Discretion or an Enforceable International Right?’ {Adoption Records) 58(1) MLR 
(1995) 37-53.
2 Van Bueren, The International Law, ibid. Adoption has been the subject o f considerable activity in 
international law, in particular the (first) Hague Convention on Jurisdiction, Applicable Law and 
Recognition of Decrees relating to Adoptions, 1978 and the (second) Hague Convention on 
International Cooperation and Protection of Children in Respect of Inter-country Adoption, 1993. It 
has also been the subject o f a regional treaty, namely the European Convention on the Adoption o f 
Children, 1968. See The Rights o f  the Child: A European Perspective (Strasbourg: Council of Europe, 
1996) p 497. See also Van Bueren, The International Law, op cit, at pp 98-99.

See generally, Harris, O ’Boyle & Warbrick, Law o f  the European Convention on Human Rights 
(London: Butterworths, 1995) at pp 425-442. See also Van Bueren, The International Law, op cit, at
pp 93-93 with regard to application to children of the right to marry.
4 See Duncan, ‘Regulating Inter-country Adoption - an International Perspective’ in Bainham, Pearl &
Pickford (Eds) Frontiers o f  Family Law (Chichester: Wiley, 1995) at pp 40-51, at pp 40-41.
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their family environment or in whose interests cannot be allowed to remain there.^ 

However, the Convention does not suggest permissible grounds for adoption beyond 

fulfiling the child’s need for family care, nor does it set out the circumstances in 

which only adoption will serve the child’s best interests. Although it does require that 

the interests o f  the child are the paramount consideration in adoption, it appears to 

leave the determination o f all other matters to the discretion o f the competent 

authorities at domestic level.6

While silent on rights pertaining to adoption, the European Convention provides that 

state authorities cannot unjustifiably interfere with family life. Although the interests 

o f  the child have been found to constitute a justification in this regard, the 

Commission and Court have failed to set down any clear principles with regard to 

either the rights o f  parents or children in the area o f adoption. A challenge to adoption 

has yet to be brought by a child in this area, with the result that the focus remains 

predominantly on the complaint o f the parent. The Commission’s examination o f  the 

limited number o f  complaints brought before it shows that a clear approach to the 

concept o f adoption is lacking and as in the area o f adoption generally, many 

questions, such as the proper role o f the unmarried father, the application o f suitability 

criteria to children and adults and the question o f information about and contact with 

birth families following adoption7, remain unanswered. This chapter attempts to 

gather together the thoughts o f the Commission and Court on adoption both from the 

child’s and the parents’ (birth and adoptive) points o f view. It looks at the scope and 

application o f Article 8 in such cases and questions the approach and level o f  scrutiny 

employed by Strasbourg institutions in an area which regularly permits the extinction 

o f family life between parents and children, yet has found this to be unjustified on 

only one occasion. In contrast to the substantive issues under Article 8, procedural 

matters relating to adoption have enjoyed considerable success under both Articles 8 

and 6. The safeguards which have thereby been established are also outlined below.

5 See Article 20 § 3 provides that such care shall include, inter alia, foster placement, kafalah o f 
Islamic law, adoption or if necessary placement in suitable institutions.
6 See Article 21. See also Duncan, ‘The Protection o f Children’s Rights in Inter-Country Adoption’ in 
Heffeman (Ed) Human Rights: A European Perspective (Dublin: Round Hall Press, 1994) at pp 326- 
338.
7 On the issue of contact see Van Bueren, ‘Adoption Records’, op cit, and Chapter 3 The Right o f the 
Child to Identity.
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Fam ily Life in  A doption C ases
Although each child is entitled to respect for his/her family life under Article 8,8 this

applies only to existing family life and does not guarantee to any child a right to a

family.9 Unlike the Convention on the Rights o f the Child, therefore, the European

Convention fails to offer a child, who is without a family for whatever reason, the

right to a replacement family, either on a temporary or a permanent basis.10 In

contrast, the converse has been found to be true and, insofar as the adoption o f a child

and his/her integration into a family may in certain circumstances be conceived as the

founding o f a family within the meaning o f Article 12, that provision may be said to

encompass the right to adopt a child.11 This right is not absolute, however, and like

the right to marry and found a family, its exercise is subject to the national laws o f  the
12state. In addition, notwithstanding that Article 8 encompasses family life 

irrespective o f marital status, the Commission has failed to interpret Article 12 in the 

same way, finding that the right to marry and found a family is one simple right which 

cannot be divided into its component parts.13 As a result, the Comm ission’s view that 

a law which allows only married persons to adopt is consistent with Article 12 still 

stands,14 although it is likely that, by attaching significance to the existence o f  a 

family as opposed to marriage, the Commission has left the door open to unmarried 

persons together to mount a challenge in this regard.15

8 See also Articles 7, 8 and 9 o f  the CRC and Walsh, ‘The United Nations Convention on the Rights o f  
the Child: A British V iew ’ 5 International Journal o f  Law and the Family (1991) 170-194, at pp 170- 
171.
9 Nor is this right guaranteed by international law generally. See Van Bueren, The International Law, 
op cit, at p 95.
10 c f  See Article 20 UN Convention on the Rights o f  the Child which guarantees to such a child the right 
to special protection and assistance including options such as foster care and adoption.
11 N o 7229/75 X &  Y v  UK, Dec 15.12.77, DR 12, p 32.

Ibid and 8896/80 X  v the Netherlands, Dec 10.3.81, DR 24, p 176. See also Douglas, ‘The Family 
and the State under the European Convention on Human Rights’ 2 International Journal o f  Law and  
the faw/Ty (1988) 76-105, at p 84.
13 No 6482/74 X  v Belgium & the Netherlands, Dec 10.7.75, DR 7, p 75 and N o 7229/75 X  & Y v UK, 
op cit. By way o f  contradiction, however, the Commission has found that there is a right to marry even 
where there is no possibility o f  procreation. See Harris, O’Boyle & Warbrick, op cit, at p 435. This 
would seem to support Fawcett’s interpretation o f  the provision as comprising ‘two distinct rights’ in 
Fawcett, The Application o f  the European Convention on Human Rights (Oxford: Clarendon Press, 
1987) at p 285.
14 N o 6482/74 X  v Belgium & the Netherlands, op cit.
15 Moreover, it is arguable that this case, decided in 1975, no longer reflects common practice. See 
Duncan, in Bainham, Pearl & Pickford, op cit, at p 41 and Adoption: The Future, Government White 
Paper (London: HMSO, 1993), at p 9 which points to the possibility which has existed since 1926 in 
England and Wales for single people to adopt.
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Although the Convention makes no provision for the right o f a child to be adopted, in 

certain circumstances, Article 8 permits the placement o f a child for adoption where it 

is in his/her interests, notwithstanding the interference with the family life o f the birth 

parents which it causes. In order for a complaint to be examined under Article 8 in 

the first place, however, family life must exist. The same rules govern the existence 

o f family life here as elsewhere, and thus evidence o f  close personal ties between the 

parties will be required in addition to the biological link, except where there is a 

presumption in favour o f family life such as where the parents are married, or 

concerning the link between an unmarried mother and her child.16 With regard to the 

single father, the Commission and Court require evidence o f his commitment to his 

child, in addition to the blood link, before they will find family life to exist between 

them. It also appears that this commitment must be demonstrated from as early a 

stage as possible in his contact with the child and, where there has been little contact, 

then the nature o f his relationship with the mother may be decisive.17 For example, 

where the father o f a child born following a casual sexual encounter with the mother 

failed to show interest in the child until some months after the child’s birth, he could 

not invoke Article 8 when contesting the decision to place the child for adoption
i  • • 1 8before the Commission. By contrast, where a child’s unmarried parents had enjoyed 

a relationship which resembled family life, (they cohabited, planned the pregnancy 

and planned to marry) then this was found to have created potential for family life 

between father and child sufficient to attract the protection o f Article 8, 

notwithstanding that the parents’ relationship has ended.19 Similarly, where contact 

between a single father and his child had been periodically interrupted, his continued 

demonstrable interest in the child was found to be sufficient to illustrate clearly the 

existence o f family life between them.20

16 Se Chapter 9 Family Life: An Overview, on the interpretation o f family life.
17 Eur Court HR Keegan v Ireland, of 26 May 1994, Series A, no 290, § 45.
18 No 24848/94 Beilis v Greece, Dec 22.2.92, unpublished. See also No 18280/91 M V  v Malta, Dec 
9.4.92, unpublished, where the Commission avoided determining whether family life existed between a 
father and the 14 year old mother o f his child, but in questioning whether the father’s interest in the 
child was genuine, and suspecting that the child’s grandfather was the real impetus behind the case it 
found the case to be manifestly ill-founded. See also Review o f  Adoption Law: Report to Ministers o f  
an Interdepartmental Working Group: A Consultation Document (Department of Health & Welsh 
Office, 1992) at pp 19-20.
19 Eur Court HR Keegan v Ireland, judgment, op cit. See further below.
20 No 9966/82 X v  UK, Dec 7.82, 5 EHRR 299.
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It is significant in adoption cases, which may involve the placement o f children for 

adoption by an unmarried mother without consultation with the father, that the Court 

has acknowledged the concept o f potential family life. However, the unfortunate 

likelihood that this potential will only be recognised where the relationship between 

the child’s parents could itself be said to amount to family life at one time is high. 

Such an approach must be criticised for failing to consider the right o f the child to 

have his/her existing or potential family life respected and for ignoring completely the 

perspective o f the child, who has a right, under the CRC at least, to preserve his/her 

identity and to be cared for, and to maintain relations with, his/her birth parents.21

Where there is a presumption o f family life, it is unclear whether voluntary adoption 

will interrupt these ties or even cause them to cease altogether. The Commission has 

left open whether the tie which naturally exists between a mother and her child22 

continues to exist following the child’s adoption.23 Instead where a mother initially 

consents to her child’s adoption, and then later undergoes a change o f heart and seeks 

his/her return, it appears to accept that the tie o f family life has been re-established 

between them .24

The Commission has found that the relationship between an adopted child and his/her 

adoptive parents is in principle o f the same nature as the family relationship protected
• 25by Article 8. However, in the context o f immigration at least, the evidence o f an 

adoption order may not always be sufficient to establish the existence o f family life 

between a child and an adoptive parent. 26 In such circumstances, the Commission 

may look beyond the immigration context to discover whether there was a genuine 

need for the adoption. The existence o f family life will then depend on factors such as

21 These rights take on added significance when the child’s mother is either unwilling or unable to take 
care of the child and it appears to show the Commission’s indirect preference for adoption over 
placement o f the child with a blood relative. See Articles 8 and 9 CRC.
22 Eur Court HR A/arcfoc v fle/gz'wm, judgment of 13 June 1979, Series A no 131.
23 No 7626/76 X v  UK, Dec 11.7.77, DR 11, p 160.
24 No 7626/76X v  UK, ibid.
25 No 9993/82 v France, Dec 7.82, 5 EHRR 302 and No 6482/74 X  v Belgium & the Netherlands, op 
cit. It has also found that the adoption of a child by a couple and the integration o f that child into the 
family could conceivably amount to the founding o f family life under Article 12. No 7229/75 X  & Y v 
UK, op cit.
6 No 7229/75 X  & Y v UK, op cit. However, the Commission’s suspicions in this case may be derived 

more the application’s immigration context, rather than the adoption itself. Se further Chapter 10 
Immigration.
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whether the child’s parents are still alive and whether they are willing and able to take 

care o f him. Where family life has been found to exist, in contrast to other forms o f 

family life which impose a positive obligation on the Sate to put in place legal 

safeguards which ensure the child’s integration into the family, the obligation to 

protect the adoptive family appears to be purely negative in nature. In particular, 

although the State may not separate two people united by means o f formal adoption 

without engaging responsibility under Article 8, it is under no positive obligation to
97grant a particular status to a child and a prospective adoptive parent.

The C hild’s B est In terests
As the vast majority o f claims in this area are brought by birth parents complaining 

under Article 8 about the placement o f their children for adoption against their will, 

the Comm ission’s consideration o f the child’s best interests has taken place only in 

the context o f  conflict between the welfare principle and parental consent. It has not 

yet had the opportunity to examine adoption solely from the child’s perspective, nor 

has it considered the merits o f placing a child for adoption, without parental dissent, 

for obvious reasons. The case law does not distinguish between phases o f  the 

child’s alternative care in relation to the stage at which the consent issue should be 

resolved, although the difficulty in separating the alternative care from the adoption 

case law makes this difficult. However, it is evident that where children have spent 

considerable time with alternative care givers, the odds inevitably become stacked 

against parents wishing to have their children returned, adding a further dimension to 

what is in the child’s best interests.

Examining claims under Article 8, the Strasbourg institutions have consistently 

accepted the claims o f respondent governments that the objective o f the measure 

causing the interference (the overruling o f parental consent) was the protection o f the 

interests o f the child."9 However, the Commission’s level o f analysis o f how the

27 N o 6482/74 X  v Belgium & the Netherlands, op cit. The wording o f  Article 12 apparently precludes 
such an interpretation. O’Donnell, ‘Protection o f  Family Life: Positive Approaches and the ECHR’ 
\1{3) Journal o f  Social Welfare and Family Lav,’ (1995) 261-280, at p 164.
28 Where there is parental agreement to adoption, the complaint would only become the subject o f  a 
complaint to the Commission if  it was contested by the child.
29 See for example No 7626/76 X  v UK, op cit and No 9993/82 X  v France, op cit.
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child’s best interests are determined in practice is disappointingly poor and although 

in theory it, together with the Court, reserves the right to scrutinise the decisions o f the 

national authorities beyond a test for arbitrariness, in practice the domestic authorities 

frequently enjoy complete discretion as to how the child’s best interests are 

determined and the level o f importance attached to this outcome. This failure to 

scrutinise carefully the decisions o f the domestic authorities suggests that they are free 

to place emphasis on any particular aspect o f the child’s welfare in making an 

adoption order as in practice, the Commission and Court are unlikely to interfere. The 

domestic authorities would appear to be similarly able to attach whatever significance 

they see fit to the child’s interests, as the case law shows that the Commission in 

contrast to international law has failed to settle on the paramountcy principle in this 

area.30 In any event, notwithstanding that the interests, and indeed the wishes, o f the 

child be accurately determined at domestic level, including the consideration o f  future 

implications o f  the adoption for the child as well as the short-term benefits, the 

Commission appears to treat any consideration on the domestic level o f what is in the 

child’s best interests as the correct one, as long as no procedural impropriety is 

evident.

E xcep tion a l Grounds’
The principle that a child should be placed for adoption in the absence o f the consent 

o f a parent or guardian only in exceptional circumstances is firmly established in 

international law .31 The Commission has recognised this position in its adoption case 

law and where family life has been found to exist, a decision to make an adoption 

order regardless o f parental opposition amounts to an interference with that parent’s 

right to respect for their family life o f a particularly serious nature.32 The severity o f 

the interference is derived from the fact that it is a consequence o f State action

0 For example in No 7626/76 X  v UK, op cit where the child’s interests were considered to be of 
‘special importance’ and No 9993/82 X  v France, op cit, where they were o f  ‘special importance’. 
However see more recently No 22430/93 Brenda & Brenda Kaiser v Italy, Comm Rep, 21.1.97 where 
the interests o f the child were (in French) ‘primordiaux’.
31 See Article 21 CRC which provides that the persons concerned must have given their informed 
consent to the adoption on the basis of such counselling as may be necessary. On the Hague 
Convention see Duncan, in Bainham, Pearl & Pickford, op cit, at p 48 and see also Article 5 of the 
European Convention on Adoption relied on in Strasbourg case law, (See 7626/76 X v UK, op cit) 
notwithstanding that its enforcement does not fall within the scope of the Commission and Court.
32 No 7626/76 X v  UK, op cit.
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(against which it is the purpose o f Article 8 to protect) which adversely affects, or 

renders impossible in future the resumption of, family life between a parent and child. 

It is a further aggravating factor that the adoption process is, by its nature, irrevocable. 

Yet, despite the burden which falls on the State to prove that the far reaching 

interference with family life is proportionate to the need to protect the interests o f the 

child, the Commission and Court have not yet found that the ‘exceptional grounds’ 

necessary to justify overruling parental consent are lacking.33

The clearest illustration o f the existence o f ‘exceptional grounds’ in this context is 

where a child’s seriously retarded development, injuries and poor health provide 

evidence o f gross and continuous violations o f parental duties.34 However, in some 

cases, reference to moral, material and educational considerations may be sufficient to 

overrule consent in the interests o f the child.35 Amid concern about the use o f poverty 

as a ground for placing children for adoption,36 the Comm ission’s assertion that only 

the most pressing grounds may be considered sufficient to justify the disruption o f 

existing family ties in a democratic society, even where the material conditions o f a 

family are poor, is welcome.37 So too is the weight which the Commission appears to 

attach to the parents’ will or intent to provide for their children, rather than their 

financial capacity to do so and in assessing the proportionality o f overruling parental 

consent to adoption, the Commission has considered relevant whether parents have 

accepted the assistance and medical treatment offered to them and their children.38 

This appears to permit a distinction between the ability o f a parent to care for his/her 

children and the desire to do so, although even where relations between the parents are 

difficult and their relationship with the social authorities has broken down, these 

factors will not in themselves justify the decision to order adoption without their
39consent. What will be decisive is the situation o f the child and, where the child is in 

a state o f abandon as a result o f a lack o f moral and material care by the birth parent,

” cf the case o f Keegan v Ireland, judgment, op ait, where an unmarried father’s inability to consent
violated both Articles 6 and 8.
4 No 11588/85 U & GF v Germany, Dec 15.5.86, DR 47, p 259. 

j5 No 7626/76 X  v UK, op cit.
’6 This concern arises particularly in relation to intercountry adoption. See Duncan, in Bainham, Pearl
& Pickford, op cit, at pp 42-43.
’7 Ibid  and No 8059/77 X  & Y v Germany, Dec 3.12.78, DR 15, p 208.
38 No 11588/85 U & GF  v Germany, op cit.
’9 No 16609/90 Intrieri v Italy, Dec 12.4.96, unpublished.
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then the balance will tip easily in favour o f justifying the child’s adoption, 

notwithstanding parental objection.40

W hile it is always arguable that a risk to the child’s life, health or development may 

justify an order for adoption, regardless o f parental consent, where no such danger 

exists and the aim o f the adoption instead is to provide the child with the opportunity 

to grow up in a complete family unit, the application o f the exceptional grounds 

standard is questionable. Yet, this is the effect o f the Comm ission’s conclusion that it 

was consistent with Article 8 to dispense with the consent o f a married father who was 

serving 18 years in prison, so that his former w ife’s new husband could adopt his 

children.41 Concluding that the domestic courts had acted in the best interests o f the 

children, the Commission had regard to the fact that the father was a long-term 

prisoner convicted for violent offences, that communication with his children was 

only authorised through their mother and that they had been very young when he was 

first arrested. Notwithstanding the justification o f the adoption on the basis o f the 

child’s best interests, it does not appear from this decision that any consideration was 

given to the relationship between the prisoner father42 and his child or the importance 

and potential o f  future contact between them 43 Although adoption does not preclude 

such contact, particularly when the children are older and can act with greater 

autonomy, the balancing exercise undertaken by the Commission appears to favour 

strongly the interests o f children in having a two parent family to the detriment of 

maintaining contact with their birth father.44 Moreover, the necessity o f the adoption, 

insofar as it served to regularise the legal position between the children and their 

m other’s new husband, must also raise a question o f proportionality, particularly 

given the Comm ission’s contrasting view that the refusal to allow an unmarried father

40 Interestingly, the child in Intrieri attained majority during the course of the proceedings and returned 
to live with his mother, raising concern about the lack o f consultation with the child during the adoption 
process.
41 No 7610/76X v  UK, Dec 9.5.77, DR 9, p 166.

Note above where the Commission referred to the potential relationship between the father and child.
43 See Article 9 § 3 of the Convention on the Rights o f the Child. Although adoption does not preclude 
such contact, it may involve the child moving some distance from the prison where any future 
communication between parent and child is unlikely. On access between prisoner parents and their 
children see generally Shaw (Ed) Prisoners’ Children: What are the Issues? (London- Routledge 
1992).
44 These concerns are expressed also in Bainham, ‘The Privatisation o f the Public Interest in Children’ 
53(2) MLR (1990) 206-221 at pp 214-215. See similar criticisms made in relation to the deprivation o f 
parental access in Chapter 11 Custody and Contact.
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to share parental responsibility with the mother (a purely legal measure which did not 

change their de facto  position), did not violate his right to respect for family life 45

Adoption and Long-Term Foster Care

Adoption often takes place as a continuation of the process which aims to fulfil the 

child’s need for long-term alternative care. In such cases, the grounds advanced for 

the adoption order itself will include consideration for the reasons which prompted the 

child’s removal from his/her family environment in the first place.46 However, the 

additional factor of time, insofar as the child, when placed with carers, may establish 

bonds with them which it will not be in his/her interest to break, may play a 

significant role in determining whether the decision which results in the extinction of 

all ties between a child and his/her birth family is justified. The Court has warned of 

the impact which the time factor can have in such cases, and appears to stress the 

importance of exercising caution from the outset when placing a child with alternative 

carers, whatever the circumstances.47 In any event, once a child has spent some time 

with a foster family or prospective adopters, the process of balancing the child’s 

interests with those of the birth parent seeking the child’s return will undoubtedly be 

prejudiced by the factor of time and the child’s recognisable need for stability and 

attachment to his/her ‘new’ family. Once the goalposts have shifted in this way, the 

question is no longer a simple one of whether the child’s interests will be served by 

adoption, but rather whether, having lived for some time in the adopted family, the 

interest of the child in being adopted - both from the point of breaking its links with 

its mother and that of consolidating its links with the adopters - is so clear that the 

adoption should be ordered against the parent’s will destroying all possibility of 

family life between the parent and the child?48 The original grounds for the child’s 

placement away from the family, such as an unsettling relationship between the 

child’s parents giving rise to concern about the child’s health, become consolidated by

45 See for example, No 13557/88 N  v Denmark, Dec 9.10.89, DR 63, p 167 and Chapter 11 Custody 
and Contact.
46 See for example. No 11588/85 U & GF v Germany, op cit.
^Keegan  v Ireland, judgment, op cit, § 55.
48 No 7626/76 X v  UK, op cit.
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reference to the child’s integration into his/her foster family and as a consequence, the 

child’s need for stability may often justify breaking his/her links with a birth paren t49

The factor o f stability clearly plays a role in making choices at domestic level 

regarding the child’s care. For example, the Commission has found it to be in the 

child’s interests that adoption be preferred to long-term fostering where the child 

would benefit from the removal o f ‘any residual security in the child by reason o f  the 

fear that he might be removed from the foster parents’.50 The suggestion here is that 

adoption will be in the child’s interests where his/her need for stability demands it, 

although this factor is likely to be relevant only in relation to choosing between 

different types o f long-term care, rather than the making o f an adoption order on its 

own merits.

Consistency in the Child’s Upbringing

The principle o f ensuring ethnic, religious, cultural and linguistic consistency in the 

child’s background is reflected in the UN Convention’s provision on alternative care 

which may also be applied to the adoption process.51 Yet, although the European 

Commission agrees that, in principle, eligibility criteria are consistent with respect for 

family life, it has not yet expressed an opinion on the significance o f ensuring 

continuity in the child’s background through adoption.''2 Claims made in relation to 

the religious convictions o f parents under Article 2 o f Protocol No 1 in care cases 

have been unsuccessful,5’ and case law regarding respect for continuity in ethnic, 

cultural and linguistic identity is not positive either. The Commission has not

No 9966/82 X  v UK, op cit. See also No 11588/85 U & GF v Germany, op cit. See also No 
22430/93 Bronda & Bronda Kaiser v Italy, op cit, where the Commission found it consistent with 
Article 8 that failure to implement a Court decision revoking an order freeing a child for adoption due 
inter alia to the strong evidence that return to her mother would not be in the child’s best interests.
50 No 25054/94 ED v Ireland, Dec 18.10.95, unpublished.
51 Article 20 § 3. See the discussion of this principle in Chapter 13 Alternative Care. This is an issue of 
concern at domestic level also. See the approaches o f several countries such as New Zealand, Canada 
and Australia in France, Inter-Departmental Review o f  Adoption Law, Background Paper No 1: 
International Perspectives (Department of Health, September 1990). See also Rosenblatt, ‘The Needs 
of Black and Ethnic Children’ 26 Family Law (1996) 641 -642.
52 See below Chapter 13 Alternative Care on this issue in care cases.
^  This is principally due to the lack of sincerity in the manner in which those beliefs were held. See 
Eur Court HR Olsson v Sweden, judgment of 24 March 1988, Series A no 130 and more recently No 
16031/90 Tennenbaum v Sweden, Dec 5.83, 18 EHRR CD 41. See further Chapter 7 above.
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examined the merits o f these issues with regard to adoption,54 although it has 

considered the issue o f the traveller identity o f a child in considering the necessity o f 

an adoption order.55 Here, however, it considered that the likely loss o f the child’s 

traveller heritage was only one factor relevant in weighing up the necessity o f the 

adoption order, the making o f which was justified by the hopeless circumstances o f 

the parents who suffered from alcoholic and drug addictions. It is unclear whether a 

reasonable attempt was made in this case to seek adoptive parents who shared the 

child’s traveller identity, or were willing to ensure contact with the traveller 

community to prevent it being lost. The failure o f the authorities to make such an 

effort is likely to be inconsistent with the UN, rather than the European Convention, in 

the light o f both adoption and care case law on this point.

The Unmarried Father

Given that the existence o f family life is central to the rights o f parents in the adoption 

process, it follows that the unmarried father is placed at a disadvantage due to the 

additional burden which the Convention places on him with regard to establishing 

family life. However, the Commission and Court recently adopted a progressive 

approach to finding that the potential family life between an unmarried father and his 

child may be sufficient to attract the protection o f Article 8 notwithstanding that the 

father’s relationship with the mother has broken down and he has, through no fault o f 

his own, enjoyed little if  any contact with his child.56 This potential is likely to arise 

only where he has shown consistent interest in the child and, where the relationship 

which existed before the child’s birth and into which the child was supposed to be 

born, had itself all the hallmarks o f family life.57 Where these factors are present, the 

subsequent breakdown o f the parents relationship is no more relevant than if  their 

marriage had ended in divorce.'

34 An interesting claim was made by a member of the traveller community in Ireland that the placement 
o f his child for adoption with a settled family raised an issue under Article 8 given the child’s name 
would be changed and his traveller identity lost. Unfortunately the complaint was out o f time. See No 
25054/94 ED v Ireland, op cit.
55 See No 25054/94 ED v Ireland, op cit.
56 See Keegan v Ireland, judgment, op cit, § 44-45.
37 See No 16969/90 Keegan v Ireland, Comm Report, 17.2.93, Series A no 290, § 48-49.
58 Keegan v Ireland, judgment, op cit, § 45.
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Where family life is found to exist, the State is required to act in a manner calculated

to allow it to develop and to create legal safeguards that render possible, from the

moment of birth the child’s integration in his family.''9 In this context, the mutual

enjoyment of each other’s company is a fundamental element of the family life

between parents and their children, a right which is set out in the Convention on the

Rights of the Child.60 In Keegan, however, the unmarried father had been placed at a

considerable disadvantage when attempting to obtain guardianship or custody of his

child whom the mother had placed for adoption, a procedure which provided the only

means by which such an adoption could be challenged. As his prior consent or

knowledge was not required, the child could be placed immediately with prospective

adopters with whom s/he would be able to form bonds, with the result that by the time

the father’s application for custody came before the courts, the child would, if  the

placement has been successful, be secure and established in the adoptive home.61

Such a situation not only

jeop ard ised  proper d evelopm ent o f  the applicant’s ties w ith his ch ild , but a lso  set in 
m otion  a process lik ely  to prove irreversible, thereby putting the applicant at a distinct 
d isadvantage in the con test for cu stody.62

In the absence of justifications relevant to the child’s welfare, the father’s exclusion 

from the adoption process, by failing either to consult or inform him about the 

placement was found to amount to a failure to respect that family life.63

Regulation o f  Adoption
It is evident from Article 21 of the CRC, as well as from the Hague and European 

Conventions, that regulation of the adoption process at both domestic and inter-

59 See M arcbc v Belgium, judgment, op cit.
60 Article 7 o f  the Convention provides for the child’s right to be cared for his/her parents.
61 No 16969/90 Keegan  v Ireland, Comm Report, op cit, § 51-57 and Keegan  v Ireland, judgment, op 
cit, § 49-55.
b2Keegan v Ireland, judgment, op cit, § 55.

Keegan  v Ireland, judgment, op cit. c f  No 17771/91 R v Switzerland, Comm Report, 9.9.93, 
unpublished, where both unmarried parents consented to the child being placed in foster care with a 
view to adoption at which time the Guardianship Office ruled that the father was unknown and his 
consent was unnecessary. However, the father later changed his mind wishing to rear the child with the 
mother and when his appeals failed the Commission found the interference with his family life was 
justified to protect the health and rights o f  the child.
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country levels is fundamental to protecting the interests and rights o f the child.64 The 

institutions o f the ECHR have no mandate to consider the validity or legality of 

domestic or intercountry adoptions, other than insofar as they comply with Article 8. 

Moreover, like the CRC, the ECHR makes no express reference to the use o f criteria 

to determine the suitability and eligibility o f prospective adoptive parents, nor does it 

elaborate on how the adoption process should be regulated. Under Article 21 o f the 

Convention on the Rights o f the Child, the adoption o f a child can be authorised only 

by competent authorities,65 and consistent with this, the European Commission 

appears to acknowledge the need to regulate the adoption process and clearly accepts 

the role o f the State in this area.

The treatment o f the concept o f family life in a great number o f Contracting States has 

been found to legitimate the view that the founding o f a family within the meaning o f 

Article 12 incorporates the adoption o f children, as well as their birth.66 Thus, in the 

same way that the right to marry and found a family is guaranteed only insofar as it is 

in accordance with national law, the regulation o f adoption including the use of 

eligibility criteria to distinguish between prospective adoptive parents, is consistent 

with Article 12 on the same grounds. The limited case law on these points suggests 

that States Parties enjoy complete freedom as to which criteria should be used and the 

manner in which they are applied as long as they are set out in domestic law. It is 

worrying, however, that Article 12 does not appear to require either that the child’s 

interests be paramount in the setting and application o f such criteria, or that the wishes
f lO

of the child be respected regardless o f age.

It is welcome, therefore, that the Commission has considered the application of 

eligibility criteria in adoption procedures under Article 8, where it has accepted that, 

although States enjoy discretion with regard to the administration o f the adoption

64 See The Hague Convention on International Cooperation and Protection of Children in Respect of 
Inter-country Adoption, op cit and Duncan, in Bainham, Pearl & Pickford, op cit on that Convention, 
as well as the European Convention on the Adoption of Children, op cit.
65 See also Duncan, in Heffeman, op cit, at p 337.
66 No 7229/75 X & Y v UK, op cit, No 8896/80 X v  the Netherlands, op cit, and No 11041/84 L v the
Netherlands, Dec 13.12.84, unpublished.
67 No 8896/80 X  v the Netherlands, op cit.
68 See 8896/80 X  v the Netherlands, op cit, where it was considered sufficient for the purposes of
Article 12 that the criteria applied were set out in law.
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process, consideration for the child’s interests is the overriding factor.69 Moreover, it 

has found nothing arbitrary in attaching significance to the different interests at stake 

in placing a child for adoption and has concluded that a procedure, which attributes 

importance to prospective parents’ personalities, their age and health situations, their 

views, their relationship with the child and the situation in the future, in pointing to 

whether adoption was in the child’s best interests, is entirely consistent with Article
o 70

The Commission has also found that imposing an age requirement on children, which 

aims to facilitate their integration into their new society following intercountry 

adoption and minimise any detrimental effects on children caused by their departure 

from their country o f origin, is consistent with protecting their interests and rights 

under Article 8, regardless o f whether it interferes with the adoptive parents’ family 

life under that provision.71 In this context, it is not clear what other criteria might 

legitimately be applied to children being adopted as part o f intercountry adoption 

procedures, although it is interesting that the Commission’s use o f the best interests 

principle in this area seems to aim at protecting the collective, as well as the
79individual, interests o f children. Given that the regulation o f adoption is a matter for 

the domestic authorities under Article 12, and that they enjoy a wide margin o f 

appreciation, the Commission is not likely to impose on States Parties its views on 

specific criteria, but to accept, in the absence o f arbitrariness, that eligibility criteria 

are imposed to protect the child’s interests.73 However, in light o f the consensus at 

international level that the regulation o f adoption is the only way to ensure protection 

o f the child’s best interests,74 the Strasbourg institutions are unlikely ever to accept 

that a system o f adoption which is unregulated by the State would be consistent with 

either provision.

69 See for example No 22206/93 Lang-Lussi v Switzerland, Dec 6.9.95, unpublished.
70 No 22206/93 Lang-Lussi v Switzerland, ibid.
71 No 8896/80 X v  the Netherlands, op cit. The Commission found that the requirement that that a child 
being received for inter-country adoption should not have reached school-going age was objective (and 
did not amount to discrimination under Article 14) because it was based on the idea that children of 
different cultural and social environment should receive their basic school education, in particular their 
language instruction, at the same age as it becomes compulsory for national children.
72 See further the discussion in Chapter 11 on Custody and Contact.
7'’ See generally Hale, From the Test Tube to the Coffin: Choice and Regulation in Private Life, 
(London: Sweet & Maxwell, 1996), at pp 4-44, particularly pp 28-33.
74 See Duncan, in Bainham, Pearl & Pickford, op cit, at p 51.
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Adoption Procedures
Similar to their determination o f issues o f alternative care,75 the Commission and the 

Court place great emphasis on the availability and fulfilment o f procedural guarantees 

in reviewing the compatibility o f a domestic decision to order a child’s adoption to 

ensure that the rights o f those concerned, predominantly the parents, are guaranteed. 

Whether the interference with family life caused by the adoption order is justified 

under Article 8 § 2 is determined with reference firstly to its legal basis. The adoption 

order must, therefore, be ‘in accordance with law’ - a phrase which has been 

interpreted to require that the norm in question must be identifiable and sufficiently 

certain in scope that the applicant can regulate his conduct in the light o f it, if 

necessary with legal advice. In relation to adoption, the Commission has found it 

satisfactory that the relevant legislation sets out precisely the circumstances in which a 

child can be adopted and the grounds on which the domestic court can dispense with 

parental consent to a child’s adoption, and that the parent in question was sufficiently 

aware o f the court’s powers in this regard.76 More specifically, the decision to 

dispense with the consent o f married parents has been found to be compatible where it 

is subject to strict conditions under domestic law.77

The Strasbourg institutions have found there to be procedural guarantees implicit in 

respect for family life which provide a parent with added protection.78 In the area o f 

adoption, this means that in deciding whether a decision to overrule parental consent 

is justified under Article 8, the Commission and Court will take into consideration 

whether parents enjoyed procedural guarantees sufficient to provide them with a 

protection o f their interests, in particular whether they were represented and/or present 

during the course o f the adoption proceedings.79 Moreover, the success o f a 

procedural claim under Article 8, does not preclude the Commission from examining 

the procedural matters o f the adoption proceedings under Article 6, which guarantees 

a fair trial in the determination o f civil rights and obligations.80 Fundamentally, the

75 See Chapter 13 Alternative Care.
76 No 9580/81 Mrs H &  Her Child v UK, Dec 3.84, 6 EHRR 606.
77 No 11588/85 U & G F v  Germany, op cit.
78 See Chapter 13 Alternative Care and particularly Eur Court HR W v UK, judgment o f 8 July 1987, 
Series A no 121.
79 No 18280/91 M V v Malta, op cit.
80 See No 17771/91 R v Switzerland, Comm Report, op cit.
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exclusion o f an unmarried father from the entire adoption process, including 

administrative or judicial proceedings which aim to challenge the making o f an 

adoption order is inconsistent with Article 6.81 In addition however, the combination 

o f a number o f factors - such as the parent’s inability to present his case under 

conditions which placed him at a substantial disadvantage vis-a-vis his opponent,
O T

and the inability to seek or obtain an oral hearing - may mean that adoption 

proceedings as a whole fail to comply with Article 6.84 The failure to appoint 

independent representation for the child throughout adoption proceedings has not yet 

been challenged before the Strasbourg authorities. However, it is o f some concern 

that, once a child has been placed for adoption, the birth parent is no longer entitled to
85make a complaint to the Commission on the child’s behalf. This appears to be the 

rigid policy o f the Commission, regardless o f whether family life has been established 

under Article 8 and notwithstanding the fact that, realistically, there is no one else 

likely to bring a complaint on the child’s behalf where the child is too young to bring 

a claim him/herself. Although this policy aims to prevent applicants from claiming on 

their child’s behalf in order to bolster their own complaint, as long as the Commission 

remains unduly inflexible in this approach, it will be difficult for it to argue that 

independent child representation is compulsory at domestic level.

On a procedural level, there has also been a challenge to the confidentiality of 

adoption proceedings, in particular the fact that the identity o f the adoptive parents
o s

remains secret throughout. However, as long as confidentiality is considered

81 Article 6 § 1 was found to be applicable insofar as the adoption proceedings concerned a dispute o f  a 
genuine and serious nature relating to the father’s civil rights and obligations. It was unnecessary for 
the organs to decide whether the Adoption Board was a tribunal within the meaning o f  Article 6 or 
whether the possibility o f  review by the High Court would have furnished the necessary judicial control 
with respect to the adoption process, because the applicant could not possibly have his objection to the 
adoption process determined by either. Thus, he did not have at his disposal a procedure satisfying the 
requirements o f  Article 6 in respect o f  his dispute as to the placement o f  his daughter for adoption. See 
No 16969/90 Keegan  v Ireland, Comm Report, op cit, § 61-67 and Keegan  v Ireland, judgment, op cit, 
§ 58-60.
82 No 17771/91 R v Switzerland, Comm Report, op cit, § 46-52.
83No 17771/91 R v Switzerland, Comm Report, op cit, § 41-45.
84 It was also considered relevant that while it was important to submit evidence contesting the 
assessment o f  necessity o f  the adoption in question, the relevant legislation excluded this possibility. No 
17771/91 R v Switzerland, Comm Report, op cit, § 39. See also the question o f  family proceedings in 
Chapter 9 Family Life: An Overview.
85 No 9966/82 X v  UK, op cit.
86 No 18280/91 M V v Malta, op cit.
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necessary to safeguard the interests of the child and it does not prejudice the applicant 

in the proceedings, it will not violate the principle of a public trial enshrined in Article 

6.87 To be consistent with the Convention, it is important that the applicant has the 

right to be present at the hearing, to enjoy representation and to have the opportunity 

to present his views. Although it is uncertain whether the absence of these procedural 

safeguards would in themselves be sufficient to raise a prima facie case for a violation 

of the public hearing element of Article 6 their combined significance in preventing 

arbitrariness in domestic decisions is clear.

The examination of the Article 8 complaint in Keegan clearly identifies the 

significance of the passing of time in adoption cases insofar as a delay in proceedings 

may be prejudicial to the welfare of the child and indeed the parent seeking to oppose 

the adoption order.88 In order to be consistent with Article 6, too, a dispute 

concerning parental consent for adoption must be determined within a reasonable 

time.89 A long, drawn out dispute will obviously have serious implications for family 

life between parent and child, as well as their right to a fair trial in this regard. At the 

same time, adoption proceedings concern important and sensitive questions relating to 

the welfare of the child which require careful consideration and may necessitate 

investigation by the Courts. In acknowledgment of this, the Commission has found 

that adoption proceedings which lasted two years and nine months did not violate the 

applicant’s right to a fair trial within a reasonable time where the case is decided with 

reasonable expedition.90 At the other end of the scale proceedings which lasted from 

June 1986 to July 1992 when the child reached majority were not conducted with the 

requisite diligence and efficiency to satisfy the requirement of a hearing within a 

reasonable time within the meaning of Article 6 § 1.91

87 Note that Article 6 provides for an exception to a public hearing where the interests o f juveniles 
require. Although this would appear to refer to the rights of minors in conflict with the law, (see 
Chapter 8 Children in Conflict with the Law and the Deprivation o f Liberty) it is also considered 
relevant to family law proceedings. See Chapter 9 Family Life: An Overview.
88 The Commission’s position here is consistent with that expressed in Review o f  Adoption Law, op cit, 
at p 17.
89 See the requirements of a fair trial in family law cases in Chapter 9 Family Life: An Overview.
90 No 18280/91 MV v Malta, op cit.
91 No 16609/90 Intrieh  v Italy, Comm Report, op cit.
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Conclusion
Like other areas o f family life, the picture which emerges from the consideration by 

the Commission and the Court o f complaints under Article 8 regarding various aspects 

is not a clear one. Although the principle that the best interests o f the child are 

paramount in the adoption process comes through the case law, the wide margin o f 

appreciation enjoyed by States, together with the Commission’s apparent deferral to 

the domestic authorities o f what is in the child’s best interests in such cases, means 

that little guidance, is offered besides. The parent’s perspective on adoption is 

dominant here too and this means that any consideration o f the children’s interests is 

pitched at a purely paternalistic level. For instance, there is only occasional reference 

to the mutual right o f child and parent to enjoy family life together, although reference 

to the Convention on the Rights o f the Child is welcome. Overall, the area shows the 

complexities o f the adoption issue itself and it hints at the prospect that the Strasbourg 

organs may be ill-equipped to deal with such issues. This is supported by the success 

of procedural, rather than substantive matters in this area o f family life, like many 

others. Nevertheless, the limited case law in this area has not yet provided either the 

Commission or the Court with the opportunity to examine the more challenging 

questions o f whether Article 8 requires the child to be represented in adoption 

proceedings, or whether the special selection o f adoptive parents and post-adoption 

contact is necessary in order to respect the right o f adopted children to maintain 

contact with their birth parents and linguistic, cultural or ethnic aspects o f their 

identity.



A lternative Care 

Introduction
Article 8 o f the European Convention accepts the ideology that the family is private in 

nature and should function free from state interference.1 In addition, it is well 

established that the principle purpose o f the provision, which guarantees the right to 

respect for family life, is to protect the individual against arbitrary interference by 

public authorities in the area o f private and family life. Article 8 is thus most directly 

relevant and applicable to the removal o f a child from his/her family environment by 

the State for placement in temporary or long-term alternative care in order to 

safeguard the child’s interests. In contrast to the Convention on the Rights o f the 

Child,2 the European Convention makes no express provision for the rights o f the 

children who are removed from their family environment in this way.3 Yet, this does 

not mean that implicit guarantees o f substantive and procedural rights, beyond a 

prohibition o f arbitrary interference by the State in the family, do not flow from this 

provision. Moreover, the direct relevance o f Article 8 to the role o f the State in the 

provision o f alternative care for children has contributed to extensive case-law in this 

area and resulted in the interpretation o f the European Convention in a manner which 

offers considerable protection to children and parents in this area. Thus, Article 8 is 

not only more directly relevant to this area o f family life than any other, but it is here 

too that it receives its most decisive application. However, like respect for family life 

in other areas, alternative care jurisprudence is also marked by the wide discretion 

which States enjoy in fulfiling their obligations under Article 8. In addition, the

1 O ’Donnell, ‘Protection o f Family Life: Positive Approaches and the ECHR’ 17(3) Journal o f  Social 
Welfare and Family Law (1995) 261-280, at p 262.
2 See Article 20 § 1 which provides for the right o f a child temporarily or permanently deprived of his 
or her family environment, or in whose interests cannot be allowed to remain in that environment, shall 
be entitled to special protection and assistance provided by the State. Under 20 § 2 States Parties shall 
in accordance with their national laws ensure alternative care for such a child. See further Walsh, ‘The 
United Nations Convention on the Rights of the Child: A British View’ 5 International Journal o f  Law 
and the Family ( \ 99 \ )  170-194, at pp 182-184. See also McGoldrick, ‘The United Nations Convention 
on the Rights o f the Child’ 5 International Journal o f  Law and the Family (1991) 132-169, at p 144.
’ However, see Council of Europe Doc DPS CP (96) 9 Children’s Rights in Residential Care.
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supervisory role favoured by the Strasbourg authorities, and their almost total refusal 

to review the merits o f domestic decisions, is evident from the large degree o f success 

which applicants have enjoyed in procedural, rather than substantive, issues.4

This chapter examines issues relating to alternative care under Articles 6 and 8 o f the 

European Convention, with reference to relevant standards in the Convention on the 

Rights o f the Child. It looks at what justifications the Commission finds compatible 

with Article 8 for placing a child in care and goes on to discuss the consequences 

which the manner in which a care order is implemented has for its consistency with 

Article 8. The issue o f contact between children in care and their parents is also 

discussed, particularly in the context o f facilitating the return o f children to their 

families following a period in foster care. The procedural guarantees implicit in 

Article 8 are outlined, together with the relevance o f the right to fair trial in this area. 

The implications which this case law has for care proceedings are then outlined.

The Strasbourg Approach
It is a dominant theme in all child care cases considered by the Strasbourg supervisory 

mechanism that, due to their proximity to the sensitive and complex issues being 

determined at domestic level. States enjoy considerable discretion in the fulfilment of 

their Convention obligations. In reviewing whether care measures are consistent with 

Article 8, the Convention organs acknowledge that national authorities benefit from 

direct contact with the persons concerned, particularly at the very stage when care 

measures are being envisaged or immediately after their implementation.5 However, 

the margin o f discretion accorded to competent national authorities will vary in the 

light o f  the nature o f  the issues and the seriousness o f the interests at stake.6 Although 

a wide margin is permitted in assessing the necessity o f taking a child into care, 

stricter scrutiny is required with regard to further limitations, such as restrictions 

placed by those authorities on parental rights and access, and o f any legal safeguards 

designed to secure an effective protection o f the right o f parents and children to

4 See also Chapter 9 Family Life: An Overview; Chapter 11 Custody and Contact and Chapter 12 
Adoption on these points.
5 Eur Court HR Olsson (No 2) v Swet/ew, judgment of 27 November 1992, Series A no 250, § 90.
6 See Eur Court HR Sunday Times v UK (no 1), judgment o f 26 April 1979, Series A no 30, § 59.
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respect for their family life.7 The Court has recognised the variety and diversity in

approaches to child care and state intervention among Member States o f the Council

o f Europe,8 and it takes this factor into account when examining such cases under the

Convention. In particular, it has regard to the fact that

perceptions as to  the appropriateness o f  intervention by public authorities in the care 
o f  children vary from one C ontracting State to another, depending on such factors as 
traditions relating to the role o f  the fam ily  and to State intervention in fam ily  affairs 
and the availab ility  o f  resources for public m easures in this particular area.9

Nevertheless, it is firmly established that although it is not the task o f the Strasbourg 

institutions to take the place o f competent national authorities in the exercise o f their 

responsibilities for the regulation o f the public care o f children and the rights o f their 

parents by making a fresh examination o f  all the facts and evidence in a case, nor is its 

review limited to ascertaining whether the State exercised its discretion reasonably, 

carefully and in good faith.10 Under the Convention, it falls to the Court and 

Commission to review, as a whole, those decisions taken by the authorities in the 

exercise o f their power o f appreciation11 and to examine whether an interference with 

family life is ‘necessary in a democratic society’ or whether the reasons adduced to 

justify the interference are ‘relevant and sufficient’ for the purposes o f Article 8 § 2 .12 

In this regard, the Court consistently maintains that consideration o f what is in the best 

interest o f the child is ‘o f crucial importance’.13 The Commission, however, has 

acknowledged the difficulties involved in ascertaining what precisely is in the child’s 

best interests, particularly where the child is o f a very young age. Moreover, it has 

consistently stressed that, in such cases, there are factors relevant to the care decision

7 This is due to the fact that such limitations entail the danger that the family relations between the
parents and a young child will be effectively curtailed. Eur Court HR Johansen v Norway, judgment o f
7 August 1996, unpublished, § 64.
8 On Council o f  Europe measures relating to the placement o f  a child in foster care see Resolution (77) 
33 on Placement o f  Children and Recommendation No R (87) 6 on Foster Families in The Rights o f  the 
Child: A European Perspective (Strasbourg: Council o f  Europe, 1996) at pp 74-79 and 101-103 
respectively. See also Woods, ‘Foster Family Rights: Recommendations by the Council o f  Europe’ 
28(2) Virginia Journal o f  International Law  (1988) 561-584.
9 Johansen v Norway, judgment, op cit, § 64.
10 Ibid
11 See, for instance, Eur Court HR Hokkanen v Finland, judgment o f  23 September 1994, Series A no 
299-A, § 55.
12 Eur Court HR Olsson v Sweden, judgment o f  24 March 1988, Series A no 130, § 68 and Johansen v 
Norway, judgment, op cit, § 64. Recently the Commission has referred to the need for ‘sound and 
weighty considerations in the interest o f  the children’. N o 22378/9 Salomonsson-Doctorwicz v Sweden, 
Dec 11.1.95, unpublished.
L’ Johansen v Norway, judgment, op cit, § 64.
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other than what is the best solution for the child. What it means by this is simply that 

an interference with the right o f  the parents to continue to take care o f their child 

cannot be justified simply on the basis that it would be better for the child to be taken 

care o f by certain foster parents.14

Justification  for Care Orders
Given the above limitations on the capacity o f the Strasbourg organs to examine the 

substantive issues on which complaints are based, it is unsurprising that they will only 

find a domestic decision to impose a care order is disproportionate and contrary to 

Article 8 in rare, clear-cut and extreme situations. In the vast majority o f cases, the 

Commission and Court agree that the reasons put forward by domestic authorities to 

justify a care order are relevant and sufficient for that purpose under Article 8. It is 

consistent with the Convention on the Rights o f the Child1 ̂  that among the reasons 

found to be relevant and sufficient in this context are sexual abuse o f a child by a 

parent,16 or where a child’s physical injuries suggest either that the child has been 

physically abused or that the parent has not taken adequate care to prevent the child 

from sustaining knocks.17 The Commission has also accepted that even if  no injuries 

are visible, allegations o f  abuse made by neighbours may be sufficient to justify taking
1 o

the children into care for observation. The removal o f children from the family 

home where they are found to live in circumstances o f neglect (such as deplorable 

conditions, without light or heat) has also been accepted by the Commission as 

relevant and sufficient and consistent with Article 8 § 2 .19 Where neglect or otherwise

14 No 10141/82 v Sweden, Dec 10.84, 8 EHRR 253.
15 Article 20 § 1 and § 2 together provide that a child . . .  in whose best interests cannot be allowed to 
remain in his/her family environment is entitled to alternative care. It is unlikely that the drafters o f  the 
Convention contemplated removal simply on the grounds that it was in the child’s best interests and 
guidance can be taken from Article 9 § 1 in order to restrict the broad scope of the provision. Article 9 
§ 1 provides that a child shall not be separated from his or her parents against their will except when 
competent authority determine it to be necessary in the best interests o f the child, such as where abuse 
or neglect of the child by the parents is involved. See also Walsh, op cit, at p 482.
16 No 11630/85 v Sweden, Dec 10.85, 9 EHRR 267.
17 No 16184/90 Lavender v UK, Dec 7.5.90, unpublished and No 12805/87 Nowack v Sweden, Dec 
13.3.89, DR 60, p 212.
18 no 14013/88 Family T v Austria, Dec 14.12.89, DR 64, p 176.
19 No 8059/77X & Y v  Germany, Dec 3.10.78, DR 15, p 208.
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poor treatment results from a parent’s alcohol or drug addiction, a child’s placement 

in care may also be compatible with the Convention.

While there may be little difficulty in finding the above circumstances compatible 

with protection of the child under Article 8 § 2, domestic decisions purporting to 

justify the removal of a child from parental care on such grounds as a mental
71condition which prevented a parent from understanding a child’s needs, or led to the

• • • 99development of similar problems in the child, are not so easily determined. This is 

particularly the case where the child is removed from a parent with such problems
9 0  # #

shortly after birth, and in recognition of the severity of the interference with family 

life which this constitutes, the Commission has paid particular attention to whether the 

social authorities had been involved in providing assistance to the parents or taking 

other preventive measures prior to removal.24 It has not yet found such interferences 

to be arbitrary and, in this regard, it is relevant that the Commission attached 

importance to the fact that the authorities did not intervene without adequate prior
25knowledge of the case.

In some Swedish cases, the social authorities have put forward that the child’s ‘need
• 96for stimulation is not being satisfied in the home environment’ that there existed a

• • 27‘clear risk of impairment of health and development’ of the child, or that the parents
98were unable to realise the child’s special needs as justifications for removing the 

child from the family home into state care. Although in contrast to clear cases of

20 No 25054/94 ED  v Ireland, Dec 18.10.95, unpublished; No 12651/87 Grufmann v Sweden, Dec 
9.5.89, DR 61 p 176, and No 24721/94 Burlind v Sweden, Dec 4.7.95, unpublished.
21 See No 17383/90 Johansen v Norway, Comm Report, 17.1.95, unpublished.
22 No 25047/94 EL v Germany, Dec 22.2.95, unpublished.
23 No 18562/91 Karppinen & Johnsson v Sweden, Dec 1.12.93, unreported and No 11704/85 Krol v 
Sweden, Dec 5.7.88, DR 56, p 186. This has been described as the exercise o f ‘false’ parens patriae 
powers, where the State acts ultra vires to assume greater control over a child than the circumstances 
warrant or to take a child into care for reasons o f general social policy rather than for the protection of 
the individual’. See Gomien, ‘State Powers and the Best Interests o f the Child under Article Eight of 
the European Convention on Human Rights’ 4 NQHR (1989) 435-450, at p 443.
24 No 10141/82 v Sweden, op cit. This reflects Article 18 § 2 of the Convention on the Rights of the 
Child which provides that States Parties shall render appropriate assistance to parents in the 
performance of their child-rearing responsibilities. See McGoldrick, op cit, at p 143.
25 No 18562/91 Karppinen & Johnsson v Sweden, op cit.
26 No 12651/87 Grufmann v Sweden, op cit.
27 No 24721/94 Burlind v Sweden, op cit.
28 No 23977/94 Stombrowski v Sweden, Dec 5.4.95, unpublished.
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physical or emotional abuse or neglect, the proportionality o f the interference with 

family life to the aim o f protecting the child from further neglect would appear to be 

in question here, the Commission clearly defers the assessment o f the merits o f such 

cases to the domestic authorities, very rarely finding that their conclusions are 

arbitrary. However, consistent with its overall approach to these cases, the 

Commission finds it significant that a care order is open to challenge before the courts 

and that it is only made following a thorough investigation o f the circumstances,
i • • ■• • • • • 90thereby excluding the possibility o f arbitrariness.

In cases involving access to children following divorce, the Commission has 

consistently held that an interference with the non-custodial parent’s right to respect 

for family life can be justified by a need to protect the child from the conflict which
T A

exists in the relationship between the parents. Furthermore, the Commission has 

gone on to find that a child may justifiably be taken into care to avoid the friction and 

tension o f a post-divorce situation.31 Thus, where there is conflict between those 

caring for the child and the social authorities this may, combined with other factors,
• i 32justify a care order under Article 8. Although it is not difficult to imagine that 

parents, who are themselves experiencing difficulties, would refuse to co-operate with 

the authorities in the removal o f a child into care, it is unlikely that a parent’s unco

operative attitude could ever constitute the sole justification for placing a child in care 

- principally because the decision o f the authorities to intervene must have some 

reasonable basis to begin with - or that this would be consistent with Article 8 in any 

case. Thus, for example the Commission found it consistent with Article 8 that the 

conflict o f interests between the social authorities and the child’s grandparents made a
I T

care order necessary. Here, the Commission referred to the fact that criminal 

proceedings were ongoing against the grandparents’ son, for sexually abusing the 

child in question and because the grandparents believed in his innocence, they were

29 See No 11350/85 v Sweden, Dec 10.85, 9 EHRR 265.
30 No 10138/82 Garcia v Switzerland, Dec 14.3.85, DR 42, p 98. See further Chapter 11 Custody and 
Contact.
31 No 4396/70 X  v Germany, Dec 14.12.70, 33 Collection, p 88. Unfortunately this (early) decision is 
so brief as to provide little detail o f the nature o f the family environment from which the child had to be 
removed.
'2 For example, see No 11350/85 v Sweden, op cit and No 2397794 Stombrowski v Sweden, op cit.
JJ No 21009/92 Gustavsson v Sweden, Dec 5.4.92, unpublished.
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unwilling to permit the child to undergo rehabilitative therapy for sexual abuse. Thus, 

although the final reason for implementing the care order was the grandparents’ 

attitude, the problem stemmed from the child’s allegations o f sexual abuse by his 

uncle. Yet, this decision appears to show support for a proactive, interventionist child 

care system, which permits state interference in order to guarantee the child’s right to 

rehabilitative treatment. The Commission has reiterated this view by rejecting a 

complaint concerning a decision o f the Swedish authorities to take a child into care so 

that he could receive surgical treatment to which his parents objected.34

Where a parent consents to a care order, the Commission appears to be precluded 

from examining whether the order constitutes an unjustifiable interference with the 

right to respect for family life. ' Once a parent revokes their consent, however, the 

Commission is entitled to consider whether the maintenance in force o f the care order 

is consistent with Article 8 § 2.36 Where a child is even indirectly in favour o f the 

placement, such as where s/he expresses a persistent wish not to live with a parent, the 

Commission has considered that insofar as this opinion creates a suspicion o f serious 

deficiencies in that person’s parenting ability, it can be used in part to justify a care 

order.37 Nevertheless, it is unlikely that a care order could justifiably be based solely 

on the wishes o f the child alone, unless the child has reached an age and maturity
"3 0

which made any other conclusion arbitrary.

The fact that the above case law does not include one successful application before the 

Commission, all justifications submitted by the authorities having been accepted by 

the Commission as proportionate to the aim o f protecting the child’s health and other 

interests, suggests that Article 8 places a heavy burden on parents to show that the 

grounds on which a care order is based are arbitrary, irrelevant or insufficient. It also 

illustrates the breadth o f the Commission’s interpretation o f the best interests

j4 No 16071/93 Wedberg & Hillblom v Sweden, Dec 11.4.96, unpublished.
’5 No 21687/93 BH  v Norway, Dec 12.10.94, unpublished.
36 No 21687/93 BH v Norway, op cit.
11 No 10141/82 v Sweden, op cit. The child here was 13 years old and experts reported that the reason 
for her attitude was likely to be psychological pressure from her mother through her unbalanced 
behaviour and her excessive demands towards her daughter.
38 For a full discussion o f the views of the child see Chapter 4 Civil Liberties and the Right of the Child 
to Participate.
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principle, which clearly ranges from protecting the child from sexual abuse to 

ensuring necessary surgery is carried out; from providing the child with an adequate
-JQ

standard of living to ensuring the child’s proper educational and moral development. 

Indeed, the Strasbourg organs appear to have pursued this approach throughout their 

examination o f care orders under Article 8.

The case of Olsson v Sweden, however, is one exception to this rule and this case also 

establishes that, although the Strasbourg authorities do not provide a fourth instance 

or an appeal system against domestic decisions and thus are very reluctant to 

substitute their opinion on the merits of the case, their review of a case under Article 8 

is not limited solely to procedural matters.40 In Olsson, the parents complained that 

the decision to take their three children into care, which was based on the view that 

their development was endangered due, inter alia, to their parents’ inability to satisfy 

their need for stimulation and supervision, was an arbitrary interference with the right 

to respect for their family life.41 Having agreed with the applicants that the care order 

constituted an interference with their family life o f a serious nature, the 

proportionality of which fell to be examined in relation to the important aim of 

protecting the interests of the children,42 the Commission distinguished the case from 

one involving a parental dispute over children. In doing so, it rejected that the 

relevant principle in a care case was that where the interests of parents and children 

conflict, those of the child must prevail, arguing instead, that the case involved a 

parental dispute in relation to which form of care provided the best solution for the 

child 4j In particular, the Commission recognised the right of parents to take care of 

and educate their children, and because this right must be exercised in the child’s 

interests,44 it can only be restricted by the State if it can clearly show that the parents 

exercise it in a contrary manner. Thus, separation of children from their parents

j9 For criticisms of the best interests approach see Dupaix, ‘Best Interests Revisited: In Search of 
Guidelines’ 3 Utah Law Review (1987) 651-672, and Gomien, op cit. See also Chapter 9 on Custody 
and Contact and generally Chapter 9 Family Life: An Overview.
40 See also Reid, ‘Child Care Cases and the European Convention on Human Rights’ 5(2) Journal o f  
Child Law {1992,) 66-10.
41 See No 10465/83 Olsson v Sweden, Comm Report, 2.12.86, Series A no 130.
42 No 10465/83 Olsson v Sweden, Comm Report, ibid, § 145-147.
43 No 10465/83 Olsson v Sweden, Comm Report, op cit, § 148.
44 This reasoning is consistent with Article 18 § 1 of the Convention on the Rights o f the Child which 
sets out that parents have the primary responsibility for the upbringing and development o f their 
children and that the best interests o f the child will be their basic concern.



A lternative Care 281

cannot be justified simply because the children would be better cared for by foster 

parents - there must be strong and sufficient reasons for making a care order which 

must be of such a weight as to be necessary in a democratic society in the child’s 

interests.45 In this context, it noted that separating a child from its parents will, in 

itself, have a negative effect on the child.

The Commission went on to note that, when examining the child’s interests, both the 

domestic courts and the Convention organs will have to rely to a great extent on the 

evidence of doctors and psychologists.46 For this reason, the most important element 

for the Commission’s examination of the case was the reasons indicated in the 

judgments of the domestic courts to justify the care order. Although it agreed with the 

domestic court that the first such reason - ‘unsatisfactory home environment’ - may 

justify placement in care, it pointed out the importance of setting out the 

unsatisfactory elements and considered that the ‘detrimental effects must also be of 

such a severity that a lesser measure than a care order would not suffice’.47 With 

regard to the other reasons relied upon by the domestic courts, the Commission found 

them to be ‘general and not convincing’ (in relation to the inability of the parents to 

bring up their children) and ‘no more than a prediction of possible unfavourable 

development’ (in relation to the risk the child stayed at home) .49 In conclusion, the 

Commission was not convinced that the factual basis was so grave as to justify a care 

order and looking at the case as a whole - complaints were also made in relation to 

access and the implementation of the care order - found a violation of Article S.^0

In contrast, however, the Court found that the reasons upon which the domestic courts 

had relied were indeed relevant.51 Moreover, although it recognised that the splitting 

up of a family must be supported by ‘sufficiently sound and weighty considerations’ 

in the interests of the child, it noted that the Swedish authorities had not intervened 

without adequate knowledge of the background of the case, and, considering the

45 No 10465/83 Olsson v Sweden, Comm Report, op cit, § 149-150.
46 Ibid, § 151.

Ibid, § 157.
48 Ibid, § 158.
49 Ibid, § 162.
50 Ibid, § 178.
51 Olsson v Sweden, judgment, op cit. See Gomien, op cit, at pp 444-446.
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margin o f appreciation, found that they were reasonably entitled to think that it was
52necessary to take the child into care.

Im plem entation o f Care Orders
W hile it is clear that the discretion which the Strasbourg authorities offer the domestic 

authorities responsible for making a care order is considerable, it would appear that 

the State enjoys far less freedom in the manner in which care orders are implemented. 

Where a care order is temporary in nature, the Court has established that the 

overriding consideration in its implementation is that it must be guided by the ultimate 

aim o f family reunion, due to the fact that the relationship between a parent and child
S '}

is a fundamental aspect o f family life, which is not terminated by care. Thus, even if 

the care order lasts for a long period o f time, the aim o f lifting the order must still 

inform the arrangements made during care. Only in exceptional cases can it be 

justified to act as if  a care order should never be lifted and for this reason a decision to 

place two children with foster families a great distance from their parents which, 

combined with the occasional refusal o f visiting rights, resulted in almost cutting off 

contact between family members, raised an issue under Article 8.54 Notwithstanding 

that the authorities acted in good faith in implementing the care decision in this 

manner, the Court refused to find that administrative difficulties, such as a lack of 

appropriate foster families, could play more than a secondary role.5' Thus, despite the 

uncooperative nature o f the parents, the measures taken by the authorities were not 

supported by sufficient reasons for them to be proportionate to the aim pursued and 

this, it was found, gave rise to a violation o f their right to respect for family life.56

The fact that one child was placed 900 km from his siblings undoubtedly raised 

concern about respect for the family life o f all three children. Indeed, the complaint 

under Article 8 was made with regard to the separation o f the children from each

52 Olsson v Sweden, judgment, op cit, § 72-73.
53 Olsson v Sweden, judgment, op cit, §81.
34 No 10465/83 Olsson v Sweden, Comm Report, op cit, § 175.
55 Olsson v Sweden, judgment, op cit, § 82.
56 The minority of the Court expressed the view that the authorities had not acted in bad faith and 
although they considered it ‘unfortunate’ that the children to be placed so far away from their parents 
and each other, they were satisfied that this was within the discretion o f the domestic authorities. See 
the dissenting opinion o f Judges Ryssdal, Thor Vilhjalmsson and Golculklu, judgment, op cit.
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other, as well as from their parents,57 and the Commission expressed clear 

dissatisfaction with the inadequacy of the domestic court’s justification for separating 

the siblings/8 However, instead of finding that the siblings’ separation from each 

other was unjustifiable in itself, the Commission concluded generally that the manner 

in which the care order was implemented, in particular the placement of the children 

at localities very far away from the applicants and the separation of the children 

without convincing reasons for such serious interferences, was inconsistent with 

Article 8 § 2 .'9

R esp ect for R elig iou s and E thnic C onvictions
Despite the scrutiny which the Strasbourg authorities undertook with regard to the 

implementation of the care order and respect for family life in Olsson, failure to 

respect the religious or other convictions of either children or their parents in placing 

the former with foster carers does not appear to invite the same criticism.60 Article 9, 

which guarantees to everyone the freedom of thought, conscience and religion, has 

never been examined from the perspective of the child in the context of respecting the 

child’s religion in the implementation of a care order.61 Instead, complaints have been 

considered purely from the parent’s perspective under Article 2 of Protocol No 1, the 

first sentence of which protects the parental right to have their children educated in 

accordance with their religious and philosophical convictions. According to the 

jurisprudence on this provision, however, the parents must be able to prove that their 

religious convictions are seriously held and that the upbringing being received by their 

children in the foster home is clearly contrary to those beliefs. In Olsson for 

example, the Court could not find any serious indication that the parents were

37 No 10465/83 Olsson v Sweden, Comm Report, op cit, § 120.
'"s No 10465/83 Olsson v Sweden, Comm Report, op cit, § 176. Six members o f the Commission 
(Messrs Norgaard, Frowein, Jurundsson, Trechsel, Schermers and Danelius) found that the reason given 
for the separation - that the parents were likely to interfere with the foster parents - were relevant and 
sufficient. See their partly dissenting opinion at No 10465/83 Olsson v Sweden, Comm Report, op cit.
59 No 10465/83 Olsson v Sweden, Comm Report, op cit, § 178.
60 It is important that Article 20 § 3 reflects this principle by providing that when considering solutions 
for the problem of a child deprived of a family environment, due regard shall be paid to the desirability 
of continuity in a child’s upbringing and to the child’s ethnic, religious, cultural and linguistic 
background. It is also relevant that Article 2 prohibits discrimination in the exercise o f all Convention 
rights based on inter alia the child’s or the parent’s religious beliefs. See also Article 30.
61 However, see Chapter 4 Civil Liberties and the Right of the Child to Participate.
62 See further Chapter 7 The Right o f the Child to Education.
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concerned with giving the children a non-religious upbringing; nor were they able to 

show that the education their children received in care in any way diverged from what 

they would have wished.

Despite the case law that practical difficulties cannot justify a serious interference 

with respect for family life, it is clear that this idea does not extend to respect for 

religious convictions. It would appear that, as long as the authorities have made a 

reasonable effort to comply with the express wishes o f parents with regard to the 

religious beliefs o f the foster family, taking into consideration the need to find a home 

within visiting distance o f the parents, then there will be no breach o f Article 2 of 

Protocol No 1,64 Moreover, where a parent has rejected the arrangements made for 

visiting the children, thereby declining to take an active part in ensuring their 

children’s education in accordance with their convictions, then no issue will be raised 

under this provision.

Although the importance o f respecting a child’s ethnic identity is recognisably clear,6̂  

the absence o f  express protection under the European Convention means that 

domestic authorities are not obliged to take the ethnic identity into account when 

seeking a suitable foster home for a child.66 While it is clear that the placement must 

be in the child’s best interests under Article 8 § 2, although the importance o f 

consistency in the child’s background may be o f significance where it is a 

considerable part o f the child’s make-up, it is arguable that it must yield to other more 

material considerations depending on the circumstances. The Commission has not yet 

had to examine this complaint on its merits as complaints o f a member o f the Irish 

travelling community that the placement o f his child with a settled foster family 

violated his rights under Article 10 to impart information about the culture o f the 

travelling community to his children, and under Article 11, that the long-term 

placement would prevent the children from associating with other members o f the

63 Although they claimed to be atheists the applicants were still members o f the Church o f Sweden 
where the children had been baptised, factors which cast doubt on their commitment to giving the 
children a non-religious upbringing. Olsson v Sweden, judgment, op cit, § 94-95.
64 No 16031/90 Tennenbaum v Sweden, Dec 5.93, 18 EHRR CD 41.
65 See Articles 20 § 3 and 30 of the Convention on the Rights of the Child. See also Rosenblatt, ‘The 
Needs of Black and Ethnic Children’ 26 Family Law (1996) 641-642 and Chapter 12 Adoption.
65 See also Richards, ‘Family, Race and Identity’ 11(3) Adoption & Fostering (\9%1) 10-13.
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A7
travelling community were submitted outside the six months time limit. Nor did the 

Commission examine whether the failure to seek an adoptive family for the child 

which shared the traveller identity amounted to discrimination, because it was 

accepted by the parties that by the time the adoption proceedings were underway the

child had already bonded with his foster parents and there was no reality in the
68  •suggestion that the child should be moved to a different family. Nevertheless, this 

issue is likely to arise again in the future and, when it does, it will be problematic for 

the Commission given the absence o f clear protection for minorities in the 

Convention.69 However, some sense o f its reasoning in such a potential case can be 

taken from the Article 8 discussion in the same case where it weighed up the factors 

for and against the child’s adoption and, although it noted that the adoption would 

preclude the parent from passing on his traveller heritage to his child, on a balanced 

view o f the facts o f  the case, the measure was found to be in the child’s best interests, 

albeit to the detriment o f the right o f the child to his identity.

C ontact w ith  Children in Care
The Convention on the Rights o f the Child established in international law the right of 

the child who is separated from one or both parents to maintain personal relations and 

enjoy direct contact with both parents on a regular basis, except if  it is contrary to the 

child’s best interests. This principle is clearly reflected in the case law o f the European 

Commission and Court, particularly where children are removed from their families 

and placed with alternative carers.70

Under the European Convention, family life between a parent and child is considered 

to be fundamental and it does not cease when a child is placed in the care o f  the 

State.71 Taking a child into care should normally be regarded as a temporary measure
79to be discontinued as soon as circumstances allow, and any measures designed to

67 No 25054/94 ED v Ireland, op cit. These complaints were submitted out o f time.
68 The applicant’s failure to raise this complaint in the domestic proceedings before bonding occurred 
meant that he had failed to exhaust domestic remedies.
69 See Baka, ‘The Convention and the Protection of Minorities under International Law’ in Macdonald 
et al (Eds) The European System fo r  the Protection o f  Human Rights (Deventer: Kluwer, 1993) at pp 
875-888.
70 For a discussion o f the concept in private law see Chapter 11 Custody and Contact.
71 As to what constitutes family life, see Chapter 9 Family Life: An Overview.
72 Olsson v Sweden, judgment, op cit, §31.
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implement a care order must therefore be consistent with the ultimate aim o f reuniting
7  ”2

the parent with the child. Article 8 in principle guarantees parents and children a 

right o f mutual contact when a child is in care and thus a decision which denies or 

regulates the contact between them will normally constitute an interference with their 

(both parent’s and child’s) family life under Article 8 which falls to be justified based 

on considerations relevant to the child under Article 8 § 2.74 A deprivation o f access 

o f a permanent nature can only be compatible with this provision where it is supported 

by ‘particularly strong reasons’.75 It is significant that the balancing o f the interests 

under Article 8 must be undertaken in the light o f the circumstances obtaining at the 

time when the decisions were taken, rather than with the benefit o f hindsight. This 

ensures a degree o f  fairness in the Strasbourg decisions and judgm ents on domestic 

issues. Furthermore, any decision to restrict access must be viewed in the light o f the 

reasons on which the initial care order and any subsequent maintenance in force o f  the 

order were based.7'1 Where contact with a parent would harm the interests o f the 

child, the national authorities must strike a balance between the child’s interests in 

remaining in public care and the interests o f the parent in being reunited with the
77 • . . .child. In carrying out this balancing exercise, the Court attaches particular 

importance to the best interests o f the child which, depending on their nature and 

seriousness, may override those o f the parent. In particular, the parent cannot be 

entitled under Article 8 to have such measures taken as would harm the child’s health
78 . . .and development. However, it is insufficient to argue that contact might disturb the 

calm and stable foster-home environment when access arrangements can be
7Q

implemented outside the foster home.

As to whether a restriction or prohibition o f such contact is in accordance with law, 

the Convention requires that such a measure have a basis in domestic law, be 

‘accessible’ to the persons concerned and be formulated with ‘sufficient precision’ to 

enable them, if necessary with appropriate advice, ‘to foresee to a degree that is

73 Ibid.
74 No 12963/87 Andersson v Sweden, Comm Report, 3.10.90, unpublished, § 85.
75 Johansen v Norway, judgment, op cit, § 74.
76 Johansen v Norway, judgment, op cit, § 79.
77 Olsson (No 2) v Sweden, judgment, op cit, § 90.
78 Johansen v Norway, judgment, op cit, § 78.
79 Johansen v Norway, judgment, op cit, § 74.
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80reasonable in the circumstances the consequences which a given action may entail’. 

Where it is unclear whether the social authorities have the power to extend or apply a 

particular restriction, such as extending a restriction on access to cover 

communication by telephone and correspondence, it is primarily for the national 

authorities to interpret and apply the domestic law. If contested limitations have been 

upheld by the domestic courts the Convention authorities consider this to constitute 

sufficient protection from arbitrariness for them to be in accordance with the law 

under Article 8 § 2.81

When considering whether placing specific restrictions on parental access to a child in 

care, such as a prohibition on telephone contact, is justified under Article 8 § 2 the 

measures must be considered in the broader context o f the restriction on contact as a 

whole.82 M easures which are severe and far-reaching, such as the prohibition o f all 

contact, must be supported by particularly strong reasons and they must also be
O T

consistent with the aim o f reuniting parent and child. Particularly harsh restrictions 

on contact can only be applied in exceptional circumstances and they will only be 

justified under Article 8 where they are motivated by an overriding requirement
• • 34pertaining to the best interests o f the child.

With regard to the effectiveness o f the right o f contact, the Court has held that ties 

between family members will be weakened if  impediments are placed in the way o f
o  c

them having regular and easy access to each other. Thus, placement o f children in 

foster care a significant distance from their parents and from each other will violate 

the right to respect for family life where, although access is not prohibited, practical 

considerations mean that it is extremely difficult for them to maintain meaningful 

contact.86 However, it is arguable that where the lack o f enforcement o f the contact

80 Andersson v Sweden, judgment, op cit, § 75.
81 Andersson v Sweden, judgment, op cit, § 80-85. cf the opinion of the Commission which found that 
in view o f the lack o f precision of the law itself and of the decisions taken on the basis o f that law, 
restriction on telephone contacts and correspondence were not in accordance with the law. no 
12963/87 Andersson v Sweden, Comm Report, 3.10.90, unpublished, § 90-102.
82 Andersson v Sweden, judgment, op cit, § 95.
83 Andersson v Sweden, judgment, op cit, § 95 and Johansen v Norway, judgment, op cit, § 78.
84 Johansen v Norway, judgment, op cit, § 78 and Andersson v Sweden, judgment, op cit, § 95.
85 Olsson v .SVet/eM, judgment, op cit, §81.
86 Olsson v SweJew, judgment, op cit, § 81-83 and Comm Report, op cit, § 175.
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arrangements is attributable to parents, then a violation of Article 8 will not result. 

This is borne out by a particularly harsh decision of the Commission, which concerned 

the placement of children in voluntary care by their mother, who was an illegal 

resident at the time.87 The mother subsequently left the country and when she was 

refused re-entry she complained that this amounted to a de facto  denial of her right to 

visit her children. The Commission dismissed her complaint finding that any 

interference with her family life which resulted from the refusal of entry was 

proportionate to the aim of protecting the economic well-being of the country, given

that she no longer enjoyed custody of her children and retained strong ties to her
88country of origin.

Justification for Denying or Restricting Contact

In general, when considering whether a restriction on contact between a parent and a 

child in care is consistent whit Article 8, the Commission and Court balance the aims 

pursued under Article 8 § 2 (protecting health and morals and the rights and freedoms
O Q

of others used in a collective manner ) with the interference caused. In practice, 

similar to the assessment of contact following marital breakdown, this results in the 

application of the best interests test. Unfortunately, the criticism of the standard’s 

indeterminate nature is as relevant to its use in this area of Strasbourg case law as 

elsewhere90 and in the absence of express guidelines,91 it is difficult to decipher what 

the Commission and Court perceive to be the constituent elements of the standard in 

this context. In any event, the need for stability in the child’s upbringing is commonly 

accepted as a relevant and sufficient reason upon which to base a restriction or

87 23734/94 Rahmonaj & Makshana v Switzerland, Dec 11.5.94, unpublished.
88 However, it was undoubtedly decisive in this case that notwithstanding her claim relating to access, 
the applicant’s complaint was based on an immigration decision. See Chapter 10 Immigration.
89 See Opsahl, ‘The Convention and the Right to Respect for Family Life’ in Robertson, Privacy and 
Human Rights (Manchester: MUP, 1973) at pp 216-217. See also Chapter 11 on Custody and Contact. 
The Commission has noted that this principle is reflected in every jurisdiction of the member States of 
the Council of Europe, no 9580/81 Mrs H & her Child v UK, Dec 3.84, 6 EHRR 606. Mr Schermers 
dissenting in No 11373/85 Eriksson v Sweden, Comm Report, 14.7.88, unpublished, also found it 
referred to the rights of the foster parents involved in the case.
90 See Elster, ‘Salomonic Judgments: Against the Best Interest o f the Child’ 54 The University o f  
Chicago Law Review  (1987) 1 -45 and Dupaix, op cit.
91 Domestic law which imposes the best interests standard is likely to be accompanied by guidance as to 
the ‘welfare checklist’ to be used by courts and other domestic authorities in this regard. See Hoyal, 
‘The Children Act 1989 and the European Convention’ Legal Action (March 1993) 22-23.
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prohibition on parental access.92 Other justifications for interfering with family life in 

this way include the need to remove children from the influence o f their parents when 

they are under observation;93 the need to keep a child away from a situation which 

could be detrimental to the child’s mental development due to a loyalty conflict vis-a- 

vis one or both parents or the foster parents,94 and where a conflict o f interests exists 

with regard to the care o f the child.9' In every case, the Convention organs undertake 

an objective balancing exercise and decide on the merits o f each individual case 

whether any restriction on access was warranted in the circumstances.

The Convention authorities may also attach importance to the wishes o f the child, 

where the child’s age and maturity permit, when balancing the child’s interests against 

the parent’s. In this regard, where a 12 year old girl96 and a 15 year old boy97 

expressed a reluctance to see their respective mothers, the Commission has found that 

their wishes constituted relevant and sufficient reasons for limiting and denying 

contact. In this context, the Commission has noted that to order more frequent contact 

where the child is against it might very well make future attempts to reunite parent
QO . . .  .

and child impossible to realise. The responsibility o f the social authorities to 

arrange meetings between parent and child is also diminished where a parent’s 

demands are unreasonable or inconsistent with the wishes o f the child.99 However, 

although the Commission will accept the position adopted by domestic courts with 

regard to attaching significance to the child’s opinion. Article 8 does not impose on 

domestic authorities an obligation to consider the wishes o f children in such 

circumstances.

92 No 12805/87 Nowack v Sweden, op cit, and Johansen v Norway, judgment, op cit, § 80.
93 No 14013/88 Family T v Austria, op cit.
94 No 22597/93 Thorbergsson v Iceland, Dec 1.94, 18 EHRR CD 205.
95 For Instance, this occurs where the parent is alleged to have abused the child and other relatives, who 
themselves deny the abuse has taken place, request access. See No 16580/90 Boyle v UK, Comm 
Report, 9.2.93, Series A no 282-B.
96 no 21078/92 Lundblad v Sweden, Dec 9.94, 18 EHRR CD 167.
97 No 19762/92 Asplund v Sweden, Dec 9.94, 18 EHRR CD 111.
98 No 21078/92 Lundblad v Sweden, op cit. In this way the Commission is able to reconcile the denial 
o f access with the aim o f reuniting parent and child in the long term.
99 For example, where a child refused to meet her mother outside the foster home and the mother 
rejected alternative arrangements made by the authorities, the Commission found that the authorities 
had made sufficient attempts to bring about meetings having regard to the wishes o f the mother and 
daughter and they could not be blamed for any failure in this regard. No 21608/93 Johansen & Others 
v Sweden, Dec 22.2.95, unpublished.
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W ith regard to restrictions on the access enjoyed by other family members to a child 

in care, because the relationship between grandparents and grandchildren is different 

in degree to that between parent and child, refusing access to a grandchild in care does 

not necessarily constitute an interference with the right to respect for family life.100 

However, where the discretion to allow contact between grandparents and 

grandchildren - a discretion which normally resides with the child’s parents - has 

passed to the local authority as a result o f a care order, an interference with family life 

may occur if the access refused is considered in all circumstances to be reasonable and 

necessary to preserve their relationship.101 A restrictions on contact which did not 

have such implications would arguably not, o f itself, indicate a lack o f respect for 

family life. Consistent with other case law, where a child originally resided with her 

grandparents, placing a restriction on contact may be justified initially to avoid 

confusing a child and later to facilitate the child’s transfer from foster to adoptive 

parents.102

Prohibition on Removal o f Children from Care
Respect for family life must govern the placement o f a child in care and ensure that all 

measures taken by the authorities in this regard are guided by the overriding aim o f 

reunification where it is consistent with the best interests o f the child. Particular 

problems arise, however, in the grey area between the lifting o f a care order and the 

child’s return to the family environment where the domestic authorities prohibit the 

child’s removal from care on an interim basis.

Like the imposition o f a care order, a decision to prohibit the removal o f a child from 

foster care constitutes an interference with the right to respect for family life o f both 

parents and children under Article 8 .103 Without exception, the Convention 

authorities have accepted that the aim o f such a measure is to protect the interests of 

the child and they have concentrated on whether proportionality exists between the

100 No 12402/86 Price v UK, Dec 9.3.88, DR 55, p 224.
101 No 12402/86 Price v UK, ibid.
102 No 12763/87 Lawlor v UK, op cit. In this case the Commission was undoubtedly influenced by the 
fact that the grandfather still enjoyed limited access despite the child being freed for adoption.
103 See Olsson v Sweden, judgment, op cit, § 59 and 12366/86 Rieme v Sweden, Comm Report, 2.20.90, 
16EHRR 169, §43-44.
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prohibition on removal and the pursuit o f this aim - in other words, whether the 

reasons submitted as justification for the interference in question are relevant and 

sufficient so as to comply with Article 8 .104

Justifica tion  fo r a P roh ib ition  on Rem oval from  C are

It is unclear in this area what the application o f the best interests principle means in 

discussing proportionality under Article 8. Some light is shed on the matter by the 

type o f justifications accepted by the Commission and Court in their examination o f 

prohibitions on removal under Article 8 § 2. For instance, the Court has found that it

is acceptable to impose a prohibition on the removal o f a child from care where there

is a risk, not o f a minor nature, that the health or development o f the child in care 

would be jeopardised if  she left the foster home to return to her family immediately 

after the care order has been term inated.10̂  This is particularly the case where 

children were placed in care at a very young age,106 where they have been separated 

from their natural parents for a considerable period, or where there has been little 

contact between them .107 It has also been found justifiable not to terminate care 

unless the improvement in the circumstances which originally gave rise to the care

order appear with reasonable certainty to be stable, and thus it is in the child’s

interests that the authorities be cautious in returning the child to his/her parents.109

C ontact and  the P rohib ition  on Rem oval from  C are

The question o f parental access to a child in care is inextricably linked to the 

circumstances in which a care order may be terminated and the child returned to 

his/her family. The need to maintain personal relations between family members 

while the child is in care becomes necessary to enhance their relations and promote 

reunion so that the child’s return home can be facilitated and carried out with 

minimum disruption. Access during this period is therefore fundamental to the 

successful completion o f the child’s placement and his/her return home and the

104 See for example Olsson v iSnWew, judgment, op cit, § 68-69.
105 12366/86 Rieme v Sweden, Comm Report, op cit, § 59.
106 In Johansen v Norway, the child was taken into care after shortly after birth. See Johansen v 
Norway, judgment, op cit, § 72.
107 See No 11373/85 Eriksson v Sweden, Comm Report, op cit, § 195.
108 Olsson v Swet/en, judgment, op cit, § 76.
109 See No 10465/83 Olsson v Sweden, Comm Report, op cit, § 165.
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Commission has questioned the quality o f a Swedish law which provided for the 

imposition o f a prohibition on removal o f indeterminate length, but omitted provision 

for rules regarding the determination o f the right o f contact during this tim e.110 

Once a decision to return a child home has been taken, it is in the interests o f all 

parties that such a decision be implemented as quickly as possible. Given the 

importance o f a transitional period to enable the essential preparation for reuniting 

parents and children following the revocation o f a care order to take place. Article 8 

has been found to include a right to have measures taken with a view to reunion and a 

corresponding obligation for the national authority to take such measures without 

delay.111 In this regard, Article 8 will be violated where the authorities take any 

measure which effectively obstructs the child’s reunification with his parents.112

Furthermore, the Commission has found a violation o f Article 8 to occur where the 

authorities did not actively promote a reunion between the natural parents and their 

child, even where tense relations between the foster and natural parents made reunion 

difficult.113 However, the Court has found that neither the rights o f parents nor of 

authorities are absolute and, although the nature and extent o f the preparation which 

must occur before the child is returned to his/her family depends on the 

circumstances, it will always requires the active understanding and co-operation o f all 

concerned.114 With regard to the wishes o f the child, the Court has found that as long 

as some measures have been taken in order to create closer contacts between a child in 

care and a parent, the child, dependent on the child’s age and maturity, should be able 

to determine the pace at which their relationship should develop.115 However, certain 

members o f the Commission have criticised a situation where a burden appears to be

110 No 11373/85 Eriksson v Sweden, Comm Report, op cit, § 200. However, it later referred to the fact
that the lack o f legal rules regarding access supported the intended nature of the prohibition on removal 
as a temporary measure. Ibid, § 207.
111 Olsson (No 2) v Sweden, judgment, op cit, § 90.
112 No 12574/86 Nyberg v Sweden, Comm Report, 31.8.90, Series A no 181-B, § 125-126. Here the 
Social Council instituted proceedings to have custody of the child transferred to the child’s foster 
parents, which the Commission considered a clear obstruction o f the implementation of a domestic 
judgment.
113 No 12366/86 Rieme v Sweden, Comm Report, op cit, § 61.
114 Olsson (No 2) v Sweden, judgment, op cit, § 90.
115 Eur Court HR Rieme v Swec/ew, judgment o f 22 April 1992, Series A no 226-B, § 73-74.
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placed on the child in this regard,116 and it is important in this context that the child 

have the right to express his/her view, but not an obligation to do so.117

Moreover, while the domestic authorities must do their utmost to bring about co

operation, the Court has found that the possibility o f applying coercion is limited since

the interests, rights and freedoms o f all the parties under Article 8, particularly
118 • children, must be taken into account. Where contact with the parent would harm

these interests, it is for the authorities to strike a balance and what is decisive in this

regard is whether

the national authority has made efforts to make the necessary preparation for reunion as 
can reasonable be demanded under the special circum stances'10

considering the State’s margin o f appreciation.

Thus, where parents refused to accept the access arrangements made by the 

authorities, demanded access which they knew was unacceptable to both the 

authorities and the children and neglected contact by telephone, the Court could not

find that the authorities had failed to fulfil the obligation to take measures with a view
120 • • to reunification. In the same case however, the Commission believed that the lack

o f meaningful contact between the parents and their children, and the failure by the

authorities to take other effective measures to resolve the problems which existed was
• 191inconsistent with Article 8 notwithstanding the State’s margin o f appreciation.

A prohibition on removal temporarily suspends the removal o f the child and although

it may be justified during a transitional period, it is a measure which

by its very nature is likely to increase the tension between those involved in the transfer 
o f  the child, notably the child, the foster parents and the natural parents.122

As a result, if  such a situation prevails for a long period, there is a great risk that as

time goes by the conflicts will increase making it gradually more difficult to establish

116 See the dissenting opinions o f Mrs Liddy and Mr Loucaides in No 12366/86 Rieme v Sweden, 
Comm Report, op cit, pp 178 and 179 respectively.
117 See further Chapter 4 Civil Liberties and the Right of the Child to Participate.
118 Olsson (No 2) v Sweden, judgment, op cit, § 90.
119 Ibid.
120 Olsson (No 2) v Sweden, judgment, op cit, § 91.
121 Olsson (No 2) v Sweden, judgment, op cit, § 129.
122 No 11373/85 Eriksson v Sweden, Comm Report, op cit, §211.
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the close relationship between the child and his or her natural parent which is a 

necessary condition for the transfer. Strong emphasis is placed on the length o f 

time which a prohibition on removal may remain in force and although the 

Commission has found it to be ‘understandable’ that a care order was not lifted after a 

lapse o f two years,124 it has also found that a decision to issue and maintain a 

prohibition on removal in force for five years can only be justified in exceptional 

circum stances.I2? An exception may be justified where children have been in care 

from a very young age and for a significant portion o f their young lives and in such 

circumstances these factors weigh in favour o f a longer transitional period than would 

otherwise be acceptable. Logically therefore, the shorter the period o f care and the 

older the child when the care order is made, the shorter the period o f transition to be 

justified under Article 8.

It is essential that the measures to facilitate family reunification are taken as speedily 

as possible. Uncertainty about the child’s future, to which the inaction o f the 

authorities can give rise in the context o f an obligation to prepare the reunion, has 

been found to be unsatisfactory and potentially harmful to all parties concerned, but 

particularly the child .126 Indeed, the Court has found that such disregard for the 

child’s interests may have particular significance in determining whether the right to
• 197respect for family life o f the child has been violated under Article 8.

It is clear that in these cases the Commission and Court have come down in favour of 

a parental right to be reunited with his or her child in all but exceptional 

circumstances. Consideration o f the child’s rights in this regard is not entirely absent
198  • •from the case law although it is evident that the interests o f the parent are not 

pitched against those o f the child as blatantly as in other areas. There is also evidence

12’ No 11373/85 Eriksson v Sweden, Comm Report, op cit, §211.
124 No 10465/83 Olsson v Sweden, Comm Report, op cit, § 165. However, Mrs Thune has suggested 
that a prohibition on removal which has been in force for more than one year will normally amount to a 
violation o f Article 8. See No 12366/88 Rieme v Sweden, Comm Report, op cit, pp 177-178.
125 No 12366/86 Rieme v Sweden, Comm Report, op cit, § 63.
126 No 11373/85 Eriksson v Sweden, Comm Report, op cit, § 220.
127 Eur Court HR Eriksson v SWafew, judgment of 2 June 1989, Series A no 156, § 89.
128 However, the institutions have not yet gone so far as to accept the proposal of Mr Schermers, that
Article 8 could be violated where a young child who enjoys family life with a foster family is forced
into closer relations with his/her birth father before s/he is ready. See No 12366/86 Rieme v Sweden, 
Comm Report, op cit, pp 176-177.
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o f a clearer and more decisive approach to the issues which arise under Article 8 in 

this area, although determination o f what is in the child’s best interests appears 

nonetheless to be reserved for the domestic authorities.

Procedural M atters
Consultation with Parents

Given the reluctance o f the Convention organs to substitute their own opinion for 

those o f  the domestic courts when reviewing the compatibility o f care decisions with 

Article 8 and the wide margin o f appreciation to which States are entitled in this area, 

it is highly significant that the Strasbourg organs have established and developed 

considerable case law based on the idea that, although not explicit, there is a 

procedural element implicit in the right to respect for family life under Article 8 .129 In 

particular, the Court has found that what falls to be considered under Article 8 is 

whether, given the particular circumstances and the serious nature o f the decisions to 

be taken,

the paren ts have been involved in the decision-m aking process to a degree sufficient to 
provide them  w ith a requisite  protection o f  the ir in terests.130

The Court has found that three factors have a bearing on practicalities: firstly, whether 

the participation o f  a parent is meaningful or possible; secondly, that decisions may 

evolve from a continuous process o f monitoring on the part o f the local authority, and 

thirdly, that regular contact between social workers and parents provides an 

appropriate channel for the communication o f the parents’ views.131 The principle of 

participation in proceedings which is expressly set out in Article 9 § 2 o f the 

Convention on the Rights o f the Child132 is derived from the fact that although the 

sensitive and complex nature o f the proceedings requires that the domestic authorities 

be entitled to a certain level o f discretion as to the appropriate procedure to be

129 Eur Court HR fV v UK, judgment o f 8 July 1987, Series A no 121. See also Douglas, ‘The Family 
and the State under the European Convention on Human Rights’ 2 International Journal o f  Law and 
the faw/Ty (1988) 76-105, at pp 98-99 and Reid, op cit, at pp 66-67.
130 W v UK, judgment, ibid, § 64. The judgment was applied mutatis mutandis in Eur Court HR R v 
UK, judgment of 8 July 1987, Series A no 121; Eur Court HR O v UK, judgment of 8 July 1987, Series 
A no 120, and Eur Court HR H v (/Adjudgment of 8 July 1987, Series A no 120.
131 IV v UK, judgment, op cit, § 64.
L'2 Article 9 § 2 provides in any proceedings concerning the separation of a child from his/her parents, 
all interested parties shall be given an opportunity to participate in the proceedings and make their 
views known.
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followed, where a decision, or a decision-making process, is likely to have a drastic 

effect on the relations between parent and child which may prove irreversible, the 

protection of arbitrariness is crucial. The European Commission and Court are, 

therefore, entitled to review the fairness o f the procedure and the extent to which it is 

consistent with respect for family life. In this regard, the decision-making process 

must be such as to ensure that the views and interests of parents are made known and 

taken into account by the relevant domestic authority and they must also be given time 

to exercise available remedies.134

The fact that a procedural delay may result in the issue being determined on a de facto  

basis has permitted the Court and Commission to have regard to the length of the local 

authority’s decision-making process and any other judicial related process in
• i • 135 • • •conducting their review under Article 8. This is important because effective respect 

for family life requires that

future relations between parent and child be determined solely in the light o f all relevant 
considerations and not by the mere effluxion of time.136

Although the practice o f the Strasbourg authorities varies in this area, a delay in 

proceedings in a care case will usually be examined in the context of the procedural 

guarantees implicit in Article 8, rather than under Article 6 which guarantees a right to
• 137a fair trial within a reasonable time. However, in some cases where delay has given 

rise to a de facto  determination of the issue in question, it may give rise to a violation
1 •  .  .  1 I Qof both provisions. In other cases it may be found to violate neither.

The Court has established that under Article 8 parents have a clear right to be 

consulted and heard about important decisions regarding their children unless there 

are convincing reasons to exclude them from such consultation or information.140 It

W v £/£, judgment, op cit, § 62.
134 fVv  {//^judgment, op cit, § 63.
Ij5 W v [/Adjudgment, op cit, § 65.
136 W v [/Adjudgment, op cit, § 65.
U1 Compare No 17383/90 Johansen v Norway, Comm Report, op cit, where the Commission examined 
the issue under Article 8 concluding that it was not necessary to examine the complaint under Article 6, 
with Johansen v Norway, judgment, op cit, where the Court examined the duration o f the proceedings 
under both provisions.
L'H W v [/Adjudgment, op cit where the delay in the proceedings gave rise to a violation o f Article 6 and 
Article 8.
139 No 13288/87 M v  UK, Comm Report, 13.2.90, unpublished.
140 See No 9749/82 W v  UK, Comm Report, 15.10.85, unpublished, § 105 and No 10496/83 R v UK, 
Comm Report, 4.12.85, unpublished, § 107.
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thus appears that a failure to consult a parent or to provide a parent with inadequate 

information during the decision-making process constitutes an interference with 

respect for family life which must be justified under Article 8 § 2. By this rationale, 

where the decisions from which the parent is excluded are particularly serious, such as 

those concerning the termination o f contact or placement o f a child with foster or 

adoptive parents which are decisive, not only for immediate contact between parent 

and child, but also for the long term question o f the children’s rehabilitation with their 

parents, then it will be very difficult to justify the interference even with reference to 

the interests o f the child.141

The effectiveness o f a parent’s participation in the decision-making process 

concerning a child’s alternative care may be open to question where the information 

received about decisions taken in this context is insufficient or inadequate. 

Notwithstanding that family proceedings may be informal and non-contentious, where 

a parent has been unable to see reports or documents which are relevant to the welfare 

o f the child and parental capacities in that respect, the lack o f access to information 

may not only affect the parent’s participation in the decision-making process, but it 

may also frustrate attempts to seek advice as to the possibility o f a ground o f 

appeal.142 The denial o f such information may also be contrary to Article 6 § 1 in the 

light o f the general principle that the right to a fair, adversarial trial means the 

opportunity to have knowledge of, and comment on, the observations filed or 

evidence adduced by the other party.143 The Commission has not examined whether 

the refusal to disclose certain documents to parents can be justified because it contains 

material which may be detrimental to the interests o f either parents, or perhaps more 

likely, the child.144 In the event o f such a claim being made, it is likely that the 

Convention instruments would balance the rights o f the parties involved against the 

requirement that the procedures be just and respect family life.

141 See No 9749/82 W v UK, Comm Report, op cit, § 105-111 and No 10496/83 R v UK, op cit, § 107.
142 No 16424/90 McMichael v UK, Comm Report, 20 EHRR 225, § 103 and Eur Court HR judgment of 
24 February 1995, Series A no 308, § 85-93.
143 McMichael v UK, judgment, op cit, § 75-84. On the overlap between the protection afforded by 
Articles 6 and 8 in procedural matters of child care cases see Chapter 9 Family Life: An Overview.
144 In McMichae\, no special reasons were put forward to justify withholding the information from the 
applicants. See No 16424/90 McMichael v UK, Comm Report, op cit, § 104.
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Consultation with Other Family Members

Although it is likely that an inadequate level o f consultation with an unmarried father 

whose child is in care would amount to a failure to respect his right to respect for 

family life, it is clear that this would arise only where the father has taken the 

necessary steps to establish paternity and obtain parental responsibility. Where he 

fails to do so, any resulting difference in treatment between him self and the unmarried 

mother will not amount to discrimination under Article 8 together with Article 14, on 

the grounds that it has an objective and reasonable basis, derived from the nature of 

the relationship between unmarried fathers and their children.14 '

With regard to the requirement under Article 8 to involve other parties, such as 

grandparents, in the decision-making process, the Commission has recognised that 

because the relationship between grandparents and grandchildren differs from that 

between parents and their children, the domestic authorities will not normally be 

required to consult or involve the former in the decision-making process to the same 

degree as the latter.146 However, this distinction permits each complaint to be 

considered on its merits, the determining factor being whether there are sufficient 

links between them to constitute family life and attract the protection o f Article 8 .147 

Where family life has been established, the Commission has found it satisfactory for 

the purposes o f Article 8 that where the grandparents were able to make 

representations to the local authority on several occasions and had these views taken 

into account, the degree o f involvement was sufficient to provide them with the 

requisite protection o f their interests as required by Article 8. Where the care 

proceedings concern the interests o f other family members, with whom the child’s 

relationship is considered to be particularly important, then favour may be shown to 

the involvement o f that family member, reducing the significance o f the grandparents

145 See No 17783/91 Steens & Kooi v Netherlands, Dec 5.4.93, unpublished. See further Chapter 3 The 
Right o f the Child to Identity and Chapter 1 Non-Discrimination. See also No 16424/90 McMichael v 
UK, Comm Report, op cit, § 126 and judgment, op cit, § 98. However, note the dissenting opinion of 
Mrs Liddy, joined by Mr Soyer, that the applicant’s lack of standing in the care proceedings gave rise to 
a violation Article 6 § 1 for the same reasons as in Eur Court o f HR Keegan v Ireland, judgment of 26 
May 1994, Series A, no 290. See Chapter 12 Adoption.
146 No 12402/86 Price v UK, op cit.
147 See Reid, op cit, at p 68.
148 No 12402/86 Price v UK, ibid.
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involvement in the decision-making process.149 Although this approach suggests that 

the guardian’s involvement in the care proceedings serves to protect the interests of 

the child - an approach which would have to be distinguished from that o f parental 

involvement, which clearly safeguards the parental right to be consulted - this 

proposition is unlikely, not least because o f the arguments relating to the 

appropriateness o f the guardian as representative in such cases. Nevertheless, it is not 

clear whether refusing to allow the grandparents any involvement in care proceedings 

would constitute a lack o f respect for their family life and any conclusion is likely to 

be based on a consideration o f all the relevant circumstances.

The Child in Care Proceedings

Despite the clarity with which the Court has developed the procedural aspects o f 

Article 8 with regard to parental involvement in care proceedings, it is indicative o f 

the Strasbourg approach to such matters that no corresponding right has been 

extended to children themselves. As noted above, it is unclear whether parental 

involvement in care proceedings under Article 8 aims to safeguard their own interests 

or those o f their child and, in the likely event that it is the former, the issue o f 

independent and impartial representation o f the child’s interests remains 

undetermined.I>0 Although the Strasbourg authorities appear to accept whatever 

significance the domestic authorities attribute to the personal views o f the child,151

there is as yet no indication that the Commission and Court see implementation o f
• • • 1 Article 12 o f the UN Convention as a requirement under Article 8. Nor do the

institutions appear concerned about the level or type o f independent representation

enjoyed by children in care proceedings, although these issues have yet to be
1 C T

specifically examined under Article 8 from the perspective o f the child.

149 No 12763/87 Law lorv UK, Dec 14.7.88, DR 57, p 216.
150 See for example Cashmore & Bussey, ‘Perception o f Children and Lawyers in Care and Protection 
Proceedings, 8 International Journal o f  Law and Family 319 (1994) and Emery, ‘Representation for 
Children’ 21 International Legal Practitioner (1996) 29-31.
151 However, see the dissenting views of Mr Trechsel, joined by Mr Schermers and Mr Geus in Olsson 
(No 2) v Sweden, Comm Report, 17.4.91, 17 EHRR 159.
152 Article 12 provides for the right o f the child capable o f forming his or her own views the right to 
express those views freely in all matters affecting the child, the views of the child being given due 
weight in accordance with the age and maturity of the child. See Article 9 above and generally Chapter 
4 Civil Liberties and the Right o f the Child to Participate.
153 The vast majority o f cases are brought to the Commission by parents complaining about their own 
lack of involvement in the care decision-making process. However, a similar complaint brought by or 
on behalf o f a child is also likely to raise an issue under the right to respect for family life.
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This issue raised specific concern in the Andersson case where a child complained that 

he did not enjoy an effective remedy under Article 131 >l with regard to restrictions on 

contact between himself and his mother while he was in care, because although 

Swedish law entitled him to appeal against a decision prohibiting access, he could not 

make such an application without legal representation.1'^ The Court found that 

Article 13 did not require that a twelve year could be able to institute and conduct 

such proceedings on his own, but found it sufficient that a legal representative, or his 

mother, could do this on the child’s behalf.1̂ 6 Dismissing the claim that this was not 

possible due to the limitations of their contact, the Court noted that they were on good 

terms and concluded by a slim majority that an effective remedy was available.157 

However, it is unclear how, when the level o f contact between a mother and son is so 

inadequate as to violate their right to respect for family life, the same level of 

communication can be considered sufficient for one to instruct the other in legal 

proceedings affecting the fundamental rights of the child. Would the same level of 

contact between a prisoner and a legal advisor infringe his right of access to a court or 

remedy?

Care Proceedings and Article 6

Although the procedural protection implicit in Article 8 has arguably greater scope in 

the context of family life than the fair trial guarantees in Article 6 the fact that 

Article 6 guarantees to everyone the right to a fair and impartial hearing within a

154 Article 13 o f the Convention requires that everyone whose rights and freedoms as set forth in this 
Convention are violated shall have an effective remedy before a national authority notwithstanding that 
the violation has been committed by persons acting in an official capacity. See generally Harris, 
O’Boyle & Warbrick, Law o f the European Convention on Human Rights (London: Butterworths, 
1995), at 443-461 and Van Dijk & Van Hoof, Theory and Practice o f  the European Convention on 
Human Rights, 2nd Ed (Deventer: Kluwer, 1990) at pp 520-532.
155 Eur Court HR Andersson v Sweden, judgment o f 24 February 1992, Series A no 226. See also No 
12963/87 Andersson v Sweden, Comm Report, 3.10.90, 14 EHRR 634, particularly the dissenting view 
of Mr Schermers, joined by Mrs Thune, that it was contrary to Article 13 that the child was unable to 
communicate with his legal representative.
156 Andersson v Sweden, judgment, ibid, § 101.
157 Andersson v Sweden, judgment, op cit, § 103. However, four out o f the nine judges expressed the 
view that due to the lack o f contact between them, the child’s entitlement to be represented by his 
mother could not be used effectively to exercise his right to a remedy under Article 13. See the partly 
dissenting opinion of Judge de Meyer, joined by Pinheiro Farinha, Pettiti and Spielmann, op cit, at p 
656.
158 The Court has set out that Article 6 provides procedural protection, whereas ‘not only does the 
procedural requirement inherent in Article 8 cover administrative procedures as well as judicial 
proceedings, but it is ancillary to the wide purpose o f ensuring proper respect for family life’. See 
McMichael v UK, judgment, op cit, §91. See also Chapter 9 on Family Life: An Overview.
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reasonable time in the determination o f his civil rights and obligations means that 

procedural matters often fall to be examined under both provisions. Whatever the 

arguments as to the scope o f the procedural protection enjoyed under each respective 

provision, Article 6 and Article 8 appear in some ways mutually compatible, insofar 

as the right to respect for family life is considered to be a right o f a non-pecuniary 

nature to which Article 6 applies.159

The Scope of Article 6

One clear limitation o f Article 6 is that it only applies in relation to rights which are 

recognised in domestic law; it does not create new substantive rights which have no 

legal basis in the State concerned.160 However, the term ‘right’ is given an 

autonomous interpretation within the meaning o f Article 6 and it is not decisive for 

the purpose o f this provision whether a benefit is characterised as a right in domestic 

law .161 Thus in ^  v UK, where a care order had resulted in parental authority being 

transferred over to the local authority, the parents complained under Article 6 that they 

were unable to have their right o f contact determined by a court. The Court noted that 

following the care order the parental right o f access became a matter o f discretion for 

the local authority, but found that this did not in itself preclude the applicability of 

Article 6. It went on to find that because a right to contact would still arise as a 

fundamental part o f  family life guaranteed by Article 8, and as a general feature of 

family law in the Contracting States even after a parents rights resolution had been 

passed, the possibility which the parent had under English domestic law to enjoy 

contact with his child at the discretion o f the local authority could reasonably be
I s ' )

characterised as a right under Article 6.

The Commission does not consider that grandparents can claim to have a civil right o f
• i  • • • • 1access to their grandchildren within the meaning o f Article 6. Notwithstanding that

159 See further Harris, O ’Boyle & W arbrick, op cit, at p 180.
160 No 9749/82 W v UK, judgm ent, op cit, § 73 and Comm Report, op cit, § 115.
161 Ibid.
162 No 9749/82 IV v UK, judgm ent, op cit, § 76-78 and Comm Report, op ciX, § 118-120. It is 
noteworthy that following this line o f  cases, s 34 o f  the Children A ct 1989, which provides for the 
parents’ right to have the access question determined by a court, came into force allowing settlements to 
be reached in similar cases. See No 11240/84 Campbell v UK, Comm Report, 13.5.88, DR 56, p 108 
and No 15407/89 RTB & ASB  v UK, Dec 5.10.90, unpublished. See also Reid, op cit, at p 67.
163 No 12763/87 Lawlor v UK, op cit.
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they may be able to take legal proceedings in relation to the welfare o f their 

grandchildren, where domestic law does not treat this as a right which accrues to them 

by virtue o f their status as grandparents, nor is it considered to be a civil right for the 

purposes o f Article 6. Conversely, where domestic law does confer a right o f access 

on grandparents, it is unclear whether this would be sufficient to attract the protection 

o f Article 6 due to the autonomous interpretation o f ‘civil rights’ under this provision.

Although the rights o f the unmarried father to apply for custody and access were 

recognised in English law, the fact that he could not invoke this right to challenge a 

care order meant that such rights were ineffective in care proceedings.164 This 

situation was rectified by the coming into force o f the Children Act 1989 and this 

legislative reform allowed other challenges to the lack o f standing which the 

unmarried father had in care proceedings to be settled.165

Compatibility with Article 6

According to Article 6 o f the Convention, it must be possible to have a civil right 

determined by a tribunal. Thus, where an important issue relating to a parent’s 

relationship with his/her children is concerned, a parent should be able to challenge 

the decision o f a local authority in a court o f law. Although the institutions have not 

established what kind o f proceedings are sufficient to comply with the ‘determination’ 

o f a parent’s right o f  access in this context, they have established what are inadequate 

proceedings for this purpose. In particular, the Court has found that a challenge to a 

parental rights resolution or the institution o f  wardship proceedings does not fulfil the 

requirements o f Article 6, as the scope o f such proceedings would be too broad and 

complex and not directed at the access issue.166 Nor does judicial review suffice as it 

only permits the Court to decide on the fairness o f the decision taken and permits no
i fnreview o f the merits o f the contact issue.

164 See No 11468/85 K v UK, Dec 15.10.86, DR 50, p 199. See also Reid, op cit, at p 68.
165 No 14558/89 R M v  UK, Dec 8.6.90, unpublished and No 15407/89 RTB & ASB v UK, Dec 5.10.90, 
unpublished.
166 Eriksson v Sweden, judgment, op cit, § 80-82 and W v judgment, op cit, § 80-81.
167 Ibid.
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Given the frequently acrimonious nature o f care proceedings, it is not surprising that 

aggrieved parents complain to the Commission o f alleged bias on the part o f the 

authorities dealing with issues o f access and custody. Article 6, which requires that 

the right o f access and other civil rights be determined by a fair and impartial tribunal, 

provides clear protection here. Yet, the Commission and the Court have yet to find 

any such allegations substantiated. They usually consider the case from two 

viewpoints - subjectively, on the basis o f the personal conviction o f a particular judge

in a given case and objectively, by ascertaining whether the judge offered guarantees
• • • • • 1 • sufficient to exclude any legitimate doubts in this respect. As regards the subjective

test, the personal impartiality o f a judge must be presumed unless there is proof to the

contrary. Under the objective test, the Commission has recalled that there may be

ascertainable facts which may raise doubts as to the judge’s impartiality and even

appearance may be important given that the confidence which the courts must inspire

in the public in a democratic society. In particular, the Commission has

acknowledged that where a judge presides over the initial taking o f the child into care

and then later takes the final, more conclusive decision in relation to the placement in

care, there may be misgivings about the judge’s capacity to act impartially.

Nevertheless, the fact that a judge may take the first decision and then afterwards, the

second decision, cannot in itself be held to justify fears as to the judge’s

impartiality.169

However, the Strasbourg organs are limited in their ability to examine such issues, as 

their role is to ensure the observance o f obligations undertaken by States Parties to the 

Convention rather than to deal with complaints o f errors o f law or fact committed by
1 70domestic courts. The institutions compromise by adopting a procedural approach to 

the question o f fairness and in family law cases, as with Article 8, they consider 

whether the complainant was legally represented, in a position to examine witnesses 

and otherwise able to present her arguments and views to the court.171 Although 

Article 6 § 1 does not expressly guarantee the right to legal assistance o f one’s own

l68(Vo 13635/88 Nordborg v Sweden, Dec 4.4.90, DR 65 p 232.
169 Ibid.
170 No 12270/86 Strand  v Sweden, Dec 5.10.88, unpublished and No 22378/93 Salomomson- 
Doctorowicz v Sweden, op oil.
171 No 12270/86 Strand v Sweden, op cit.
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choosing, the Commission will not exclude that arbitrary or unreasonable rejection of
. . .  179counsel could raise issues under this provision. In this regard, the Commission 

failed to find that the State’s refusal to appoint a lawyer of her own choosing to the 

parent applicant (on the grounds that it would entail considerably higher costs) 

violated Article 6 § 1 because she was privately represented, despite the refusal.

C onclusion
Among the considerable volume of case law which has emerged as a result of the 

interventionist actions of States authorities into family life, there is ample evidence of 

both positive and negative trends. The direct relevance of Article 8 to the disputes 

which arise when the State removes from parents the responsibility for child care is 

evident in the many clear and decisive principles which have emerged throughout. 

Although the Commission and Court have been clearly critical of the highly 

interventionist Swedish system of child care, the trend of offering domestic authorities 

almost complete freedom, in the light of the margin of appreciation, in relation to the 

grounds on which a care order is made reflects their approach in other areas of family 

life. However, they appear to be less convinced about the paramountcy of the child’s 

interests in this area than elsewhere, although their approach recognises the 

complexity and variety of circumstances which frequently exist both before and after 

state intervention in the family. They continue to juxtapose the interests of the child in 

remaining in care with the interests of parents in being reunited with their children, 

failing to consider that reunification might also involve respect for family life as a 

right of the child too. In this way, the approach of the Commission and Court to what 

is in the child’s best interests remains a paternalistic and static one framed in the 

context of health and development, rather than autonomous rights pertaining to the 

family. The unique opportunity taken in Olsson to review comprehensively the 

decision of the domestic courts in view of Convention obligations to respect family 

life has not been repeated, although the Commission nonetheless reserves the right to 

resurrect this approach. Despite this criticism, the approach of the Commission and 

Court may be considered more dynamic here than elsewhere in relation to its 

consideration of the child’s best interests, in particular recognising the child’s own

172 No 18562/91 Karppinen & Johansson v Sweden, op cit.
17' No 23346/94 Ljungqvist v Sweden, Dec 5.4.95, unpublished.
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right to family life and having respect for the child’s wishes where they are expressed. 

Notwithstanding this positive development, there is still considerable scope for greater 

acknowledgment and consideration o f the rights o f the child as they are set out in the 

Convention on the Rights o f the Child, in particular in considering the removal o f the 

child from his/her family in the first place. This criticism is also true in relation to the 

Strasbourg organs’ development o f the procedural aspects o f Article 8 which, 

although positive, focus exclusively on the rights o f parents to be involved in the 

decision making process and impose absolutely no obligation on domestic authorities 

to respect the right o f the child, depending on factors o f age and maturity, to be 

involved and adequately and independently represented throughout care proceedings.



C o n c l x x s l o n s

Although specific conclusions have been drawn at the end o f each chapter, it is useful 

at this stage to bring together the negative and the positive trends which have emerged 

throughout this analysis o f Strasbourg jurisprudence concerning children and to 

reiterate the recommendations for enhancing the treatment o f the child by the 

European Commission and Court of Human Rights. The overall approach o f the 

Strasbourg authorities to the interpretation o f the Convention in general, as well as 

child-specific, terms, will now be critically examined, and the potential for greater 

protection o f the rights o f the child will be identified where relevant. First however, 

there are a number o f points about the European Convention system which should be 

considered before the final conclusions are drawn.

The Strasbourg Supervisory M echanism
It is well established that the European Court only pronounces on situations which are 

subject to its jurisdiction and that an examination o f a particular situation by the 

Strasbourg authorities will only arise when it is the subject o f a complaint made to the 

Commission. By means o f its decision on admissibility, the Commission delimits the 

scope o f each application and determines the complaints which fall to be examined on 

the merits by both the Commission and the Court.1 In addition, the Commission and 

Court will not rule on the consistency o f a particular law or policy with the 

Convention, but will confine themselves to an examination o f whether, in a specific
i • • 2 • • . . .case, the application o f the law or policy was contrary to it. Similarly, the institutions 

do not decide on matters o f principle and confine their analysis to the facts o f the 

particular case.3 Notwithstanding that this narrow focus may facilitate the 

implementation o f the judgments o f the Court by the domestic authorities, it can make 

academic analysis and the drawing o f conclusions difficult. In addition, when 

compared with the comprehensive and well reasoned reports o f the Commission, the

1 See Danelius, ‘Conditions of Admissibility in the Jurisprudence o f the European Commission’, 2 
HRLJ (1969) 284-336 and O ’Boyle, ‘Practice and Procedure under the European Convention on 
Human Rights 20 Santa Clara Law Review ( 1980) 697-732.
2 There are exceptions to this, where for example the law itself is the cause o f the violation. See Eur 
Court HR Dudgeon v C/AT, judgment of23 September 1981, Series A no 45.
3 Eur Court HR Gaskin v t/K, judgment of 7 July 1989, Series A, no 160, § 36-45.
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Court’s written judgm ents can appear astonishingly brief.4 The Comm ission’s reports 

are also less cautious (clearly they do not carry the weight o f a judgm ent o f the Court5) 

and are often more informative giving a greater insight into the organ’s reasoning on a 

particular subject.6

Although the membership o f the Commission and Court has always reflected the 

legal, social, political and cultural diversity which prevails across Europe, its
• 7

expansion in recent years has meant that this is even more the case in present times. 

W hether decisions are taken in Chamber or Plenary session, the conclusions reached 

on admissibility and whether a violation has occurred must be enjoyed by a majority
o

o f the Commission and the Court. As a result, each conclusion must necessarily 

enjoy a level o f consensus among the members o f the institutions before it is adopted 

and given the diversity o f backgrounds and views o f individual members on both 

developing areas o f  law and the role o f the Convention generally, it is often 

miraculous that agreement is reached at all.9 This factor, together with the obvious 

need for compromise may partly explain the short, and sometimes poor reasoning or 

wording o f reports and judgments.

It is important to consider that the margin o f appreciation doctrine is a symptom of

international supervision and as such, it plays an important role in the interpretation of

the Convention a whole. The doctrine means that

the State is a llow ed  a certain m easure o f  d iscretion, subject to European supervision, 
w hen it takes leg isla tive , adm inistrative or jud icia l action in the area o f  a C onvention  
right.10

4 See for example Eur Court HR Nsona v the Netherlands, judgment o f  28 November 1996.
5 Article 52 states that the judgment o f  the Court shall be final and Article 54 provides that its execution 
shall be supervised by the Committee o f  Ministers.
6 However, the Commission’s early decisions were often brief making analysis extremely difficult.
7 See Appendix II for the Membership o f  the Commission and the Court.
8 Article 34 (Commission) and Article 51 (Court). Decisions taken by Committees o f  the Commission 
must be unanimously reached. See Article 20 § 3 o f  the Convention.
9 See Leonardi, ‘The Strasbourg System o f Human Rights Protection: Europeanisation o f  the Law 
Through the Confluence o f  the Western Legal Traditions’ 8(4) European Review o f  Public Law  (1996) 
1139-1196.
10 Harris, O ’Boyle & Warbrick, Law o f  the European Convention on Human Rights (London: 
Butterworths, 1995) at p 12. See also O’Donnell, ‘The Margin o f  Appreciation Doctrine: Standards in 
the Jurisprudence o f  the European Court’, HRQ (1982) 474-496 and Macdonald, The Margin o f  
Appreciation’ in Macdonald et al (Eds), The European System fo r  the Protection o f  Human Rights 
(Deventer: Kluwer, 1993) at pp 83-124.
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The principle was first explained in Handyside, where the Court found that the 

discretion afforded to States resulted from the fact that due to their ‘direct and 

continuous contact with the vital forces of their countries’, domestic authorities are in 

principle in a better position than the international judge to give an opinion on 

whether a measure is necessary in a democratic society and proportionate with the 

legitimate aim sought to be achieved.11 In this way, it is most directly relevant to the 

rights which contain express exceptions of this nature, such as those contained in 

Articles 8 to l l . 12 In addition however, it has a disproportionate influence on the 

interpretation o f the rights of the child under the Convention, principally because such 

claims arise most frequently under Article 8 which protects family life, an area in 

which States enjoy particular freedom. The principle also applies to the determination
• • 13of whether a state has done enough to comply with any positive obligations, in 

particular under Article 8 or in other areas, such as juvenile justice and non

discrimination, where there is an element of judgment exercised by the domestic 

authorities.14 The potential of the doctrine to influence and restrict the Strasbourg 

consideration of issues concerning children is clearly extensive.

The power of scrutiny exercised by the Commission and Court is limited further by 

the fact that in examining the allegation of a violation under the Convention, their 

function as supervisory bodies means that they cannot assume the role of the 

competent national authorities; to do so would involve losing sight of the subsidiary 

nature of the international machinery of collective enforcement established by the 

Convention.1' Consistent with the fourth instance doctrine therefore, the institutions 

must concern themselves with the actions of the domestic authorities only insofar as

11 Eur Court HR Handyside v UK, judgment of 24 July 1976, Series A no 24, § 48-49. Matscher 
expresses the doctrine as an obligation ‘to respect, within certain bounds, the cultural and ideological 
variety, and also the legal variety, which are characteristic of Europe’. See Matscher, ‘Methods of 
Interpretation of the Convention’ in Macdonald et al (Eds), op cit, pp 63-81, at p 75.
12 On Article 8 see for instance Chapter 11 Custody and Contact. However, see also Chapter 4 Civil 
Liberties and the Right o f the Child to Participate.
13 See for example Eur Court HR Keegan v Ireland, judgment o f 26 May 1994, Series A, no 290 in 
Chapter 12 Adoption.
14 See for example the cases examined under Article 14 in Chapter 1 Non-Discrimination and those 
relating to children in conflict with the law in Chapter 8 Children in Conflict with the Law and the 
deprivation o f Liberty.
15 See for example Eur Court HR The Belgian Linguistic Case, judgment o f 23 July 1968, Series A no 
M  10.
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they are entitled to review them regarding their consistency with the requirements of 

the Convention.16

Interpretation o f the Convention: Positive Potential
The Teleological Approach

Pursuant to international law,17 the European Convention on Human Rights must be 

interpreted in good faith in accordance with the ordinary meaning of the text and in 

the light of its object and purpose. The teleological approach o f the Court means 

therefore that the Convention is interpreted in a manner which is consistent with its 

purpose, i.e. the protection of human rights and freedoms and the maintenance and 

promotion of ideals, values and the rule of law in a democratic society. In children’s 

cases, this method of interpretation has proven significant in areas such as alternative 

care,19 parental rights relating to the education of the child,20 and the deprivation of 

liberty.21 It has also been applied effectively to allow the right to respect for private 

life to be interpreted to include a right to adequate protection of physical integrity, 

something which has important consequences for children. Moreover, it is said that 

the reliance by the Court on the Convention’s object and purpose requires that, in 

principle, permissible exceptions to the rights protected by the Convention
9 -3

(particularly in Articles 8 to 11) are to be restrictively interpreted. Although 

children might appear to benefit from a less strict interpretation o f exceptions to 

freedom of expression for example,24 family life,25 and freedom of religion case law26

16 See for instance, Petzold, ‘The Convention and the Principle o f  Subsidiarity’ in Macdonald et al 
(Eds), op cit, at p 49 and also Matscher, op cit, at pp 76-78.
17 See, in particular. Article 3 o f  the Vienna Convention on the Law o f  Treaties 1969, 1155 UNTS, p 
331, reprinted in Evans, Blackstone’s International Law Documents, 3rd Ed (London: Blackstone 
Press, 1996).
18 See for example, Eur Court HR The Belgian Linguistics Case, judgment o f  23 July 1968, Series A, 
No 6, § 10-11 and Eur Court HR Kjeldsen, Busk Madsen and Pedersen  v Denmark, judgment o f  7 
December 1976, Series A, no 23, § 50 and 53. See further Harris, O ’Boyle & Warbrick, op cit, at pp 6- 
7 and Matscher, op cit, at pp 68-70.
19 See for instance Justifications for Care Orders, in Chapter 13 Alternative Care.
20 See for instance Eur Court HR Campbell & Cosans v UK, judgment o f  25 February 1982, Series A 
no 48, § 36 and Respect for Parental Convictions in Chapter 8 The Right o f  the Child to Education.
21 Eur Court HR Bouamar v Belgium, judgment o f  29 February 1987, Series A no 129, § 47. See also 
Eur Court HR Singh v UK, judgment o f  21 February 1996, unpublished, in Chapter 8 Children in 
Conflict with the Law and the Deprivation o f  Liberty.
22 Eur Court HR Jfcfe Y v the Netherlands, )\i&gmzni o f  26 March 1985, Series A, no 91, § 22-30.
23 See Matscher, op cit, at pp 66-67.
24 See Protection o f  the Child from the Freedom o f  Expression o f  Others in Chapter 4 Civil Liberties 
and the Right o f  the Child to Participate.
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would appear to challenge whether this is borne out in practice in other children’s

cases.

Ordinary M eaning

Given the lack o f specific references to the rights o f the child throughout the text of 

the Convention and its Protocols, it appears logical that the approach to interpretation 

which gives the text its ordinary meaning will have a limited impact on the protection 

afforded to children. However, the ordinary meaning given to the term ‘educational 

supervision’ under Article 5 is positive in this regard, in particular given the Court’s 

remarks that where a policy o f education has been undertaken by the State, then
• • • 27facilities to pursue this aim must be put in place regardless o f the cost. Moreover, 

although the ordinary meaning o f Article 3 would appear to preclude that physical 

punishment may be incompatible with it, the development by the Court o f a test to 

determine whether treatment reaches the severity necessary to breach Article 3 clearly 

shows scope for interpreting the Convention and its Protocols in a more child-friendly 

fashion, without necessarily reducing the standards being applied. In particular, the 

criteria to be applied include the physical and mental affects o f the treatment and in 

some cases, the age o f the victim, special regard for which would undoubtedly 

enhance the relevance o f the provision to the complaints o f children and facilitate the
• i  • t • •  98adaptation o f Article 3 to children’s cases without lowering its standards. It is 

submitted that this approach should be pursued by the Strasbourg authorities in other 

areas so as to extend rather than reduce the protection afforded to the rights o f the 

child.

Positive Obligations

Another very welcome development o f  the Court’s jurisprudence is its development 

o f the concept which requires that, in addition to refraining from interfering with 

family life, there may be positive obligations inherent in respect for family life under

25 See generally Chapters 10-13.
26 See The Right o f  the Child to Religious Freedom  in Chapter 4 Civil Liberties and the Right o f  the 
Child to Participate.
27 Eur Court HR Bouamar v Belgium, judgm ent, op cit.
28 See Eur Court HR Ireland v UK, judgm ent o f  18 Jan 1978, Series A no 25, § 162 and Chapter 5 The 
Right o f  the Child to Protection from Abuse and Neglect.
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Article 8.29 This is o f particular relevance to family ties between children and their 

unmarried parents which States are obliged to nurture, although the impact o f the 

approach would be even greater were it to apply equally to all children, irrespective o f 

their parents’ status. Moreover, further potential for extending positive obligations 

under the Convention, in particular in relation to social and economic rights and 

protection o f the child in the private sphere should be explored.

Effective Protection

Closely connected with the consideration o f the object and purpose o f the Convention 

is the approach which leads to effective protection o f the individual rights to be 

safeguarded. Thus, for instance, in the absence o f guidance in the Travaux 

Preparatoires, the use o f this interpretive method led to the term ‘philosophical 

convictions’ in Article 2 o f Protocol No 1 being given a meaning which is 

contemporary and effective.31 It is possible, therefore, that an approach which places 

emphasis on the effective protection to which children are entitled under the 

Convention holds potential yet to be fully explored before and by the Commission and 

the Court. One example o f this arises in the area o f education, where the question o f 

what constitutes suitable and appropriate education for children with disabilities or
' X ' )  •  •

refugee children awaits an adequate answer. The application o f this principle of 

effective protection to the area o f the child’s right to physical integrity would be even 

more historic, particularly if  it went so far as to invoke state responsibility for the 

physical punishment o f children in the home or the protection o f children from intra- 

familial abuse contrary to Article 3 or 8.

Evolutive Interpretation

The evolutive and dynamic interpretation o f the Convention also holds great promise 

for the protection o f the rights o f the child, given that it is undoubtedly responsible for

29 See Chapter 9 Family Life: An Overview and Chapters 10-13.
,0 See Chapter 5 The Right o f the Child to Protection from Abuse and Neglect and Chapter 2 The
Social and Economic Rights o f the Child.
31 Nos 7511/76 & 7743/76 Campbell & Cosans v UK, Comm Report, 5.80, 3 EHRR 531, § 85-94 and 
judgment, op cit, § 36. See further Respect for Parental Convictions, Chapter 8 The Right o f the Child 
to Education.
12 See Effective Education in Chapter 8.
13 See these debates in Chapter 5 The Right o f the Child to Protection from Abuse and Neglect.
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the treaty, which is nearly fifty years old, maintaining its relevance to today’s social 

and legal environment. The evolutive method o f interpretation principally involves 

treating the Convention as a living instrument, which must be interpreted in the light 

o f present day conditions.34 Thus in Tyrer, the Court could not but be influenced by 

the developments and commonly accepted standards in the policies o f the Member
• • •States o f the Council o f Europe. Moreover, although it was permissible to 

distinguish between the child born in- and outside marriage at the time the Convention 

was being drafted, in subsequently concluding that it contravened the Convention, the 

Court found it persuasive that domestic law in the Contracting States had continued to 

move away from this distinction.36 The potential which this approach holds for the 

protection o f children’s rights under the European Convention is likely to be 

significant as domestic law and social policy continue to take greater cognisance of 

and attach more importance to the rights o f the child and state obligations under the 

Convention on the Rights o f the Child. The impact which the extension o f the 

Convention into Eastern Europe will have on this interpretation o f the Convention is 

as yet undetermined.

It is logical that the provision which lends itself more easily to an evolutive 

interpretation will be that which might appear less explicit and the implementation of
-5 7

which the State enjoys a wide margin o f appreciation. The scope o f Article 8 has 

thus yet to be exhaustively determined and the obligations which, in the future, will be 

found to flow implicitly from respect for family life have yet to be expressly 

identified. Thus, under Article 8, for example, it is not inconceivable that an 

evolutive interpretation will inevitably require respect for private life to be interpreted 

in a manner which recognises the right o f the child to information regarding his/her 

origins or birth parents. With regard to family life, it is likely that, as national

34 Eur Court HR Tyrer v judgment o f 25 April 1978, Series A, No 26, § 31.
35 Ibid. See further Harris, O’Boyle & Warbrick, op cit, at pp 9-10.
36 Eur Court HR Marckx v Belgium, judgment of 31 June 1979, Series A no 31, § 41. The manner in 
which the development o f a common standard was identified was questioned in this case as the Court 
relied on the Convention on the Legal Status of Children Bom outside Wedlock, 1975 (ETS No 85) 
which although in force had at the time only a small number of Contracting States. See Davidson, ‘The 
European Convention on Human Rights and the ‘Illegitimate’ Child’, in Freestone, (Ed) Children and 
the Law (Hull: Hull University Press, 1990) pp 75-106, at pp 95-96.
37 This was recognised by the Court in Eur Court HR Johnston v Ireland, judgment of 18 Dec 1986, 
Series A no 112, § 57 in comparison with Article 12, which is more explicit.
’8 See Chapter 3 The Right of the Child to Identity
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authorities offer greater opportunity to the unmarried father to occupy a position of 

legal equality with the mother vis-a-vis their children, the inferior treatment afforded 

to the unmarried father under Article 8 will become difficult to sustain. Moreover, in 

the same way that the best interests approach has become the norm in cases o f child 

care and the family, the fact that domestic legal systems continue to make increasing 

provision for the right o f the child to be consulted will also have to be recognised by 

the Convention authorities.39

Reference to other International Instruments

Although an approach which identifies a social development prematurely, or interprets 

the Convention too freely, may be subjected to legitimate criticism,40 there is merit in 

the argument that the Commission and Court should take more o f a proactive role in 

relation to setting standards, rather than applying those which have already been 

established in all but a couple o f Member States o f the Council o f Europe.41 It is 

arguable that the Court has already shown some preference for this approach with 

regard to the treatment o f children born outside marriage, where it found that the 

adoption o f the Convention on the Legal Status o f Children born outside Wedlock42 to 

reflect the consensus in this area, notwithstanding that only four Convention States 

had ratified at the time.43 Indeed, both institutions have on occasion made reference 

to other international instruments,44 and significantly, the provisions o f the 

Convention on the Rights o f the Child have been used as persuasive authority on a

39 See for instance Family Proceedings in Chapter 9 Family Life: An Overview and The Child in Care 
Proceedings, in Chapter 13 Alternative Care and Respect for the View o f the Child, in Chapter 11 
Custody and Contact.
40 See Davidson, ‘The European Convention on Human Rights and the ‘Illegitimate’ Child’, in 
Freestone, (Ed) Children and the Law  (Hull: Hull University Press, 1990) pp 75-106, at p 96.
41 This may be even more appropriate given the extension o f  the Convention’s remit into Eastern 
Europe. See Van Bueren, ‘The Internationalisation o f  Children’s Constitutional Rights in Central and 
Eastern Europe’ in Mullerson, Andenas & Fitzmaurice (Eds) Constitutional Reforms and International 
Law in Central Europe (Deventer: Kluwer 1997).
42 Convention on the Legal Status o f  Children Bom outside Wedlock, 1975 (ETS N o 85).
43 See Marckx v Belgium, judgment, op cit. See also Davidson, op cit, at pp 95-96.
44 In No 7626/76 X  v UK, Dec 11.7.77, DR 11, P 160 (Chapter 12 Adoption) and in Eur Court HR Inze 
v Austria, judgment o f  28 October 1987, Series A no 126, § 32 (Chapter 1 Non-Discrimination) the 
Commission and Court referred expressly to provisions o f  the European Convention on Adoption. In 
Nos 5095/71, 5920/72 & 5926/72 Kjeldsen, Busk Madsen & Pedersen v Denmark, Comm Rep, 
21.3.75, unpublished, § 153, the Commission referred to the UNESCO Convention against 
Discrimination, 1960 and also the Declaration on the Rights o f  the Child, 1959, at § 149.
Report o f  the Commission, 21 March, 1975
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number o f occasions.45 In the light o f  the near universal ratification o f this 

Convention (including its ratification by every Member States o f  the Council of 

Europe), it is submitted that, the Commission and Court should seek greater guidance 

from its principles and provisions, and indeed the UN Committee’s interpretation of 

them, where the opportunity arises. As part o f this process and in order to facilitate 

the exchange o f information which would be o f mutual benefit, channels of 

communication should be opened up (either formally or informally) between the 

Strasbourg bodies and the Geneva Committee. There is nothing to prevent such an 

arrangement which, as long as it did not cause the European Convention to be 

interpreted in a manner which went beyond its ordinary meaning, object and 

purpose,46 would itself be consistent with the Convention.

Procedural Rights

Whether it resulted from an attempt by the Commission and Court to deal with 

matters on a procedural, rather than a substantive level under Article 8, or whether it 

came as a response to the dominance o f the margin o f appreciation doctrine in such 

cases, the procedural rights implicit in Article 8, as well as other Convention 

provisions, are o f great significance. Although first formulated with regard to the 

right to respect for family life, which the Court found to include the right o f parents to 

be involved in a decision-making process to a degree sufficient to provide them with 

adequate protection o f their interests, the procedural approach now constitutes an 

underlying theme in many areas. It has become particularly important in relation to 

rights o f a social and economic kind where it is responsible for establishing a right to 

an inquiry to investigate the circumstances o f a child’s death and is an underlying 

consideration as to whether compulsory medical treatment is consistent with respect 

for private and family life.47 Moreover, in some areas, this procedural protection is 

not additional, but the only kind o f protection to which a child is entitled.48 Howeve:-,

45 See Eur Court HR Costello-Roberts v UK, judgment o f 25 March 1993, Series A no 247-C, § 35 
referring to the right of the child to privacy in Article 16 and Eur Court HR Keegan v Ireland, judgment 
of 26 May 1994, Series A, no 290, § 50, which refers to Article 7 o f the Convention.
46 The interpretation o f the Convention should not be so dynamic as to lead to the creation o f ney 
rights, which would cause States to question the legitimacy of the Convention system. See Pellonpai, 
‘Economic, Social and Cultural Rights’ in Macdonald et al (Eds), op cit, pp 855-874, at p 867.
47 See Chapter 2 The Social and Economic Rights of the Child.
48 See Children with H1V/A1DS, in Chapter 6 Children in Need of Special Protection.
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the procedural approach is at its most effective in counteracting the negative influence 

o f the wide margin o f  appreciation in family life cases. The institutions have yet to 

find, however, that the child too has a right to be consulted in decisions which concern 

him/her and the Commission and Court are strongly urged to follow the lead of 

Article 12 o f the Convention on the Rights o f the Child in this respect.

In terpretation  o f  th e  C onvention: N egative A spects
Despite the positive trends in the way in which the Convention is and has potential to 

be interpreted in children’s cases, a number o f fundamental flaws are apparent in the 

existing case law o f the Commission and Court o f Human Rights concerning children. 

The wide margin o f  appreciation enjoyed by States Parties and the paternalistic 

approach which is evident in the institutions’ consideration o f children’s issues 

dominate the case law in many areas, but particularly family life. These factors, taken 

alone as well as together with other problems from which they are not easily 

separated, such as the flawed approach o f the institutions to the scope o f family life, 

and the general absence o f a children’s rights approach to the interpretation o f the 

Convention in very many areas, must be held responsible for reducing to a i 

inadequate level the protection afforded to children under the Convention.

Scope of Family Life

It appears that at first, the approach o f the Commission and Court to the interpretation 

o f family life reflected a willingness to adapt and to develop in line with the 

increasing trend towards the acceptance o f non-traditional family structures at 

domestic level. However, the criteria developed to determine the existence o f family 

life have not maintained the positive aspects o f this approach in practice. In 

particular, the test applied by the Strasbourg institutions which means that a biological 

link in itself does not create a bond o f family life between, for instance, an unmarried 

father and his child, or between extended family members has created uncertainty 

about the meaning o f the concept under the Convention. In the same way, the 

approach, which attaches significance to the commitment which a parent shows to t 

child, and in some cases to the other parent, in order to prove the existence o f famib 

life, complicates the matter unnecessarily. The somewhat arbitrary manner in whicl
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family life can be determined is multiplied further in immigration cases where the 

application o f Article 8 is clearly out o f line with family life jurisprudence in other 

areas.

If  the concept o f family life is to continue to be meaningful and useful into the twenty 

first century, then a rethink o f the manner in which its existence is determined should 

take place. In particular, in order to clarify the overall approach to the scope of 

Article 8 and to ensure that its protection applies equally to all children, regardless of 

the situation occupied by their parents or other family members, the following 

approach is proposed. In the application o f Article 8 in all areas, there should be a 

presumption in favour o f finding the existence o f family life as long as the blood tie 

between a parent and child has been established. Factors which currently mitigate 

against the existence o f family life, such as a parent’s lack o f commitment or the 

casual nature o f the parents’ relationship, could then be considered as part o f whether 

any interference with that family life is justifiable under Article 8 § 2. The same test 

should apply with regard to the relationship between children and other family 

members, extended or otherwise, and where particularly close relations exist in 

individual cases, this factor should be attributed weight in considering whether Article 

8 has been violated. Where there is no biological tie between parties seeking to 

invoke the right to respect for family life, such as children and foster or adoptive 

parents or families, or children born to parents as a result o f conception by donor, the 

decisive factor in establishing family life should be whether the relationship between 

the adult and child is one which is consistent with the notion o f family life. Thus, 

evidence o f dependency and other needs on the part o f the child, the provision o f 

emotional support on the part o f the adult, as well as a level and quality o f  contact 

which reflects the existence o f a family relationship between them would be decisive 

in finding that the relationship attracts the protection o f Article 8. Notwithstanding 

that it would add significantly to the clarity o f the case law in this area, this approach 

would be particularly useful in determining the interpretation o f family life and thus 

the scope o f Article 8 in cases o f non-traditional relationships. It would entitle every 

child on an equal footing to enjoy the potential protection which flows from the 

application o f this provision, but more fundamentally, however, it would give the
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consideration o f Article 8 and other children’s issues the child-focus and children’s 

rights flavour which are currently lacking.

Immigration Cases

The determination o f family life issues in the area o f immigration is clearly out o f step 

with the rest o f the Article 8 jurisprudence on this subject from the criteria applied to 

determine the existence o f family life, to the justification o f the separation o f a child 

from a parent on the general grounds o f state interest, an event which would require 

particularly strong reasons where the separation occurs within state borders, not to 

mention across them. Failure to allow children to join parents already legal resident in 

a State also appears particularly harsh, especially where the alternative is that the child 

remains with extended family members, rather than a parent with whom he may have 

maintained contact throughout their separation. However, it is the ‘elsewhere’ 

approach (as long as family life can continue ‘elsewhere’ outside the Contracting 

State, no positive obligation to allow entry will arise under Article 8) which causes 

most concern here and, where the deportation o f a parent causes the separation o f the 

family unit in this way, it is submitted that this should be considered as an interference 

with family life, which falls to be justified under Article 8 § 2 in the usual way.

Protection of Article 8

It is also o f concern that even where family life is found to exist in non-traditional 

family arrangements, the institutions are slow to afford it the same level o f protection 

enjoyed by the family based on marriage under Article 8. In particular, the positive 

obligation found to flow from Article 8 with regard to facilitating the integration o f 

the child into the family and maintaining family relations does not apply equally in all 

situations. It is submitted that, once family life has been found to exist according to 

the criteria set out above, the positive obligation to respect family life should apply 

equally in all cases. As well as ensuring the uniform treatment o f children regardless 

o f their family situation, it would also contribute significantly to the coherence and 

clarity with which Article 8 is applied.
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Margin of Appreciation in Family Cases

Given that the overwhelming majority o f case law concerning children concerns 

family life, the manner in which Article 8 is interpreted by the Strasbourg institutions 

is o f crucial importance for the protection o f children’s rights under the Convention. 

Notwithstanding that the potential scope o f this provision appears to be non- 

exhaustive and that to a degree, Article 8 jurisprudence has evolved to keep pace with 

legal trends and to take account o f social change, the margin o f appreciation enjoyed 

by States in the area o f family life raises serious questions about the level o f scrutiny 

undertaken by the Strasbourg authorities in this area. In particular. States Parties have 

been found to enjoy vast freedom with regard to the manner in which they choose to 

respect family life and the Commission and Court have also been found to yield 

considerable discretion to domestic authorities in relation to the circumstances in 

which an interference with family life is consistent with the Convention. As a result, 

the value o f Strasbourg supervision in this area is critically low, and in the context of 

the best interests o f the child, it appears to be virtually non-existent.49 Moreover, it 

stands in marked contrast to other areas as well as to the consideration o f procedural 

matters which are now attached clearly greater significance than substantive issues in 

relation to whether state action is consistent with Article 8.

It is clear throughout the case law on family life that the Commission and Court 

advocate strongly the use o f the best interests principle set out in Article 3 o f the 

Convention on the Rights o f the Child. Moreover, although it has not expressly 

required so, the Court has noted that the community has an interest in maintaining a 

coherent system o f family law which prioritises the best interests o f the child.50 Like 

the Convention on the Rights o f the Child, the European Convention fails to provide 

guidance as to how a coherent system o f family law should operate, or how the best 

interests principle should be applied in practice either by courts, social workers or 

others dealing with children at domestic level, or indeed by the Commission and the 

Court themselves. It is apparent that, consistent with the limits o f their supervisory 

role and the wide margin o f appreciation which States enjoy in this area, the

49 See below.
50 Eur Court HR X, Y & Z v  UK,  judgm ent o f  22 April 1997. See Chapter 3 The Right o f  the Child to 
Identity.
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Strasbourg institutions defer to the domestic authorities any determination o f what is 

in the child’s best interests.

Notwithstanding that decisions made in protection o f  the welfare o f the child 

necessarily involve the exercise o f discretion by state authorities, the supervisory 

mechanism o f the European Convention clearly offers States an additional wide 

discretion with regard to the fulfilment o f the obligation to respect family life under 

Article 8. Thus, although the Commission and Court take into consideration that the 

discretion exercised at domestic level is subject to judicial review, the margin of 

appreciation which the State enjoys in all areas o f family life means that this decision 

may not in itself be subject to review at regional or European level. What this means 

in practice is that, although the institutions clearly support the best interests principle 

in the context o f Article 8, they do not purport to review those decisions made at 

domestic level in the interests o f the child. This has the effect o f allowing States 

almost complete freedom in relation to measures which they take in pursuit o f what is 

in the child’s best interests, but which may in fact constitute a far-reaching 

interference with family life o f other family members, particularly parents.51

Although this deferral to the state authorities o f what is in the interests o f the child is 

blatant in areas o f adoption and custody and contact, it is significant that the 

Commission and Court have shown a greater willingness to examine the reasons on 

which domestic decisions are based in some, more recent cases concerning alternative 

care. This may be due to the fact that such state intervention and, as a consequence, 

Strasbourg review o f it, sits more comfortably within the context o f  Article 8, the 

purpose o f which is to prevent arbitrary state interference with respect for family life. 

In order to make the Strasbourg supervisory mechanism an effective one for children 

by ensuring that all decisions purported to be made in the child’s interests are both 

relevant and sufficient for the purposes o f Article 8, it is proposed that a more 

rigorous approach be pursued in all areas o f family life, while maintaining the margin 

of appreciation. In particular, in each individual case, the Convention bodies should

51 See also Gomien, State Powers and the Best Interests of the Child under Article 8 ECHR’ 7 
Netherlands Quarterly o f  Human Rights (1989) 435-450 and de Langen, ‘The Meaning o f Human 
Rights for Children’ in Freeman and Veerman (Eds) The Ideologies o f  Children's Rights (Dordrecht: 
Martinus Nijhoff, 1992) at pp 255-264.
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cast a more willingly critical eye over the domestic determination o f family life issues 

where children are concerned, and be more explicit about what reasons they find 

relevant and sufficient for interfering with family life under Article 8. The clarity 

which this approach would add to Strasbourg jurisprudence would guide States Parties 

in decision-making processes under the Convention and facilitate applicants seeking 

to invoke Article 8 in family proceedings at both domestic and regional level.

Paternalistic Approach

Another fundamental flaw in the Article 8 jurisprudence concerning children is the 

strong evidence that the best interests principle being applied by the Commission and 

Court is the more paternalistic and traditional concept which invariably casts children 

as the objects rather than the subjects o f those decisions which concern them. In its 

approach, the Commission and Court almost consistently pitch the interests o f  the 

parent and child against one another, with little consideration being given to the idea 

that they may in fact desire the same thing, greater contact or their reunion where they 

have been separated. More importantly however, the approach fails to take account o f 

the Convention on the Rights o f the Child which strongly advocates treatment o f  the 

child as an autonomous individual, who deserves respect for his/her own rights and 

freedoms, including the right o f the child to be heard. It is apparent from the 

Convention also that, in addition to what is in his/her interests on the level o f health 

and development, the best interests approach should involve giving serious 

consideration to what the child him/herself desires. Furthermore, it suggests that other 

factors which should be included on the checklist are the child’s right to maintain 

relations with both parents and the right o f the child to preserve his/her identity. 

Notwithstanding that the Convention has been ratified by every M ember State o f the 

Council o f Europe and that it has been in force for over seven years, its rights-centred 

approach to what is best for the child is almost entirely absent from the decisions o f 

the Commission and Court, although individual members o f  both bodies have 

advocated a more progressive approach. Given the Convention’s status in 

international law, it is submitted that in this context, as in other areas, guidance should 

be sought from the standards set out there in order to devise a checklist against which 

the domestic decisions concerning the child’s best interests could be measured. Not
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only would this facilitate the development of jurisprudence which is more in line with 

international standards, it would also enhance the position of the child before the 

Commission and Court.

The Commission and Court should also clarify the level of importance which they 

attach to the consideration of the child’s best interests in family cases, a factor which 

they have occasionally, but inconsistently, referred to as paramount. It would appear 

that in the context of Strasbourg case law and the institutions’ supervisory role within 

the Convention, an approach which treated the best interests of the child as paramount 

would allow concern for the child’s interests to trump those of parents or other family 

members in all circumstances, by precluding the process whereby the child’s interests 

or rights are balanced with the rights of others or factors such as the public interest. 

Moreover, there is also a risk that adopting an approach which made the interests of 

the child the sole determining factor in such cases, without first considering what the 

best interest test actually involved, might put the determination of the question by 

authorities finally beyond the reach of the Convention bodies. Instead, 

notwithstanding that the principle set out in Article 3 of the Convention on the Rights 

of the Child was highly criticised for representing a drop in standards, it is perhaps 

more convincing under the European Convention to argue that the child’s interests 

should be a, rather than the, paramount consideration in determining issues of family 

life, particularly where the essential character of Article 8 engages the Commission 

and Court in a process whereby the rights and interests of all parties concerned are 

carefully balanced and the context is firmly one of respect for family life, rather than 

respect for the rights of the child.

The Views of the Child

The recent introduction of a case to the Commission by a Guardian ad litem reflects 

the growing trend to make representation for children the norm, whether they are of a 

sufficient age to instruct a representative, or representation of their interests where 

they are not. Although the importance of guaranteeing the right of the child to be 

consulted has yet to have an impact on Strasbourg proceedings, it has not gone
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unnoticed before the Court.^ In general, however, it must be concluded that the case 

law of the Convention authorities is worryingly out of step with domestic and 

international trends in relation to respecting the wishes of children themselves and 

their failure to encourage a more dynamic approach by domestic authorities in this 

regard is disappointing and reflects the overriding paternalistic approach to children’s 

issues. The status of the child in proceedings before the Commission and Court is 

symptomatic of this approach and it adds further weight to the need for changes in 

procedure such as those set out above.

Dominance of Parental Rights and the Parent’s Perspective

A concern which is inextricably linked to the paternalistic approach pursued in family 

life cases is that, even where the fundamental rights of the child are at issue, including 

where applications have been brought by children themselves, little consideration is 

given to the children’s rights aspect of the case, with the institutions’ choosing instead 

to recognise the significance of the rights of the parent. This approach was at its most 

extreme in Nielsen, where a further exception was effectively added to the child’s 

right to liberty in the case of parental consent. '3 In contrast to the approach which 

seeks consistently to prevent the arbitrary interference by state authorities with the 

rights of individuals, the institutions appear here to offer extensive rights to parents 

over their children without offering children a means to challenge excessive control.54

In other areas, the consideration of parental interests has led to those of the child being 

side-lined or even ignored.'̂ 5 For example, issues of paternity and the recognition of 

family ties which have clear rights implications for the children concerned have been 

almost consistently examined from the parent’s perspective.56 Disappointingly, this 

has been the case even where the child is a named applicant, and with few exceptions

52 See the view o f a large number of judges that a child had wrongfully not been considered a party to 
the proceedings which sought her return to her mother and recommending that a guardian ad litem 
should have been appointed to represent her interests. See Eur Court HR Eriksson v Sweden, judgment 
of 2 June 1989, Series A no 156.
53 See Detention o f a Child with Parental Consent in Chapter 8 Children in Conflict with the Law and 
the Deprivation of Liberty.
54 See No 6753/74 X  & Y v the Netherlands, Dec 19.12.74, DR 2, p 118 and a discussion o f the family 
life jurisprudence in Chapter 9 Family Life: An Overview.
55 The only contrasting situation is in education where the right o f the child to education is set out next 
to the parental right to have his/her convictions considered in the education of the child. See Chapter 7.
56 See for example, Chapter 3 The Right of the Child to Identity.
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such as the Marckx and Johnston cases,s7 the Commission and Court have failed to 

consider that the rights and interests of the child, distinct from those of the parent,
C O

warrant independent consideration.' Yet, in addition to ignoring the separate claim 

of an individual whose rights also deserve respect, this approach also ignores that the 

rights of other family members may be protected vicariously by seeking to protect the 

rights of the child."9 This theory was illustrated in the Berrehab case, where the 

conclusion of the Court that the father’s expulsion violated Article 8 was based as 

much on consideration for the child’s right to contact, as the parent’s60 - an approach 

which should be considered as a prototype for the future consideration of such cases. 

The Commission and Court should also be encouraged to adopt a more consistent 

approach to considering separately the merits of the complaint of each applicant, 

whether a parent or child, and if the adoption of a test case strategy would facilitate 

this process, then such an option should be given serious consideration.61

Procedural O bstacles to Making a Petition
Notwithstanding that the right to petition the Commission is not age-specific, very few 

complaints have been lodged by children themselves, with the vast majority of claims 

being made on the child’s behalf, usually by a parent. It is positive in this regard that 

the Commission has recognised the importance of flexibility with regard to child 

representation before it and has accepted the complaint of a child where it is made, on 

the child’s behalf, by his/her legal representative or some other family member.62 

However, it is of concern that, in practice, the Commission has placed a procedural 

bar on the introduction of complaints on behalf of children by parents who do not 

enjoy custody or parental responsibility in respect of the child, or who have not 

otherwise been authorised by the child to introduce the complaint. Notwithstanding 

that this approach aims to protect the child from being used to support the parent’s

57 Interestingly in Johnston, the child applicant enjoyed success where the parents’ claims failed. See 
Johnston v Ireland, judgment, op cit.
58 See for instance, Freedom of Religion, in Chapter 4 Civil Liberties and the Right o f the Child to 
Participate and family life cases in Chapters 9 to 13.
59 See Van Bueren, ‘Protecting Children’s Rights in Europe - A Test Case Strategy’ 2 European Human 
Rights Law Review (1996) 171-180, at p 172.
60 Eur Court HR Berrehab v the Netherlands, of 21 June 1988, Series A no 138 in Chapter 10
Immigration. However, this case is very much the exception rather than the rule.
61 See Van Bueren, ‘Protecting Children’s Rights in Europe - A Test Case Strategy’ op cit.
62 No 23715/94 SD, DP & A T  v UK, Dec 20.5.96, unpublished. See further Chapter 4 Civil Liberties 
and the Right of the Child to Participate.
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complaint, the inflexible nature with which the Commission applies this informal rule 

arguably serves to preclude from its examination important claims on behalf o f 

children. It is submitted that a more flexible approach to this issue would afford 

children greater protection under the Convention. In particular, where it is clear that 

due to a dispute over the child at domestic level there is no-one else who would 

realistically lodge a complaint on the child’s behalf, circumstances should dictate that 

the child’s claim be given separate consideration, if necessary by appointing separate 

representation for the child.

Notwithstanding that the institutions have examined relatively few applications 

brought by children on their own behalf, it is very positive indeed that these cases 

have enjoyed a relatively high level o f success. For this reason, the most effective 

way to enhance the protection which the Convention affords children is arguably to 

encourage children themselves to complain to the Commission. Yet, this poses its 

own problems, given the obstacles which the formal admissibility requirements entail, 

in particular the obligation to exhaust domestic remedies,63 but also the procedural 

barriers faced by children in legal proceedings generally. In this regard, it is relevant 

that under Article 25, States undertake not to hinder in any way the effective exercise 

o f the right o f petition. To date, this has been interpreted by the Commission as a ban 

on any behaviour by the State which would discourage applicants from taking their 

cases to Strasbourg or interfere with that process,64 and it has yet to find that States are 

under a positive obligation to facilitate or encourage those wishing to petition the 

Commission. However, given the special position occupied by minors, who may be 

too young or immature to act on their own behalf, and who may lack independent 

representation o f their wishes and best interests, it is arguable that some facility 

should be established at domestic level to advise on the availability o f the Strasbourg 

remedy to children and to offer advice on procedural matters such as the requirement 

to exhaust domestic remedies.6̂  Such an office could also offer expert representation

63 See further Danelius, op cit.
64 See for example No 23178/94 Aydin v Turkey, Comm Report, 7.3.96, unpublished, § 207-218. See 
also Kruger and Norgaard, ‘The Right of Application’, in Macdonald et al, op cit, pp 657-675, at pp 
661-662.
65 Suggestions have been made regarding the establishment o f an ombudsperson for children in Europe 
which would have links with a Commission type body. See Buquicchio-de Boer, ‘The Impact of the
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to such children and assist in the presentation o f their claim to the Commission. In 

order to supplement and support this work, the Commission could produce a child- 

friendly version o f its human rights file on the presentation o f an application to the 

Comm ission.66

The Future
Notwithstanding the many negative aspects o f the interpretation o f the European 

Convention in children’s cases, this research shows that within the constraints o f the 

Convention’s text and the trappings o f a uniquely adult mechanism for upholding 

human rights, there is considerable scope for examining the complaints o f children in 

a positive and dynamic fashion. In this regard, what is significant is not necessarily 

the disclosure o f violations o f the Convention, but the indication o f standards which, 

in a fragmentary fashion, are beginning to emerge through more common applications 

o f the Convention in children’s cases. Many o f the interpretive methods developed 

by the institutions show particular potential for extending the protection afforded to 

children under the Convention, without necessarily creating new rights, and there is 

thus ample scope for the institutions to adapt existing provisions o f the Convention to 

provide more suitable protection for children. Above all, however, there is an urgent 

need for the Commission and Court to consider applications concerning children from 

a children’s rights perspective and to recognise that protection o f the rights o f the 

child can have positive consequences for the rights o f others. In the light o f the 

measures adopted at regional, international and domestic level recognising the rights 

o f the child, including the almost universal ratification o f the Convention on the 

Rights o f the Child; the adoption by the Parliamentary Assembly o f the Council of 

Europe o f a European Strategy for Children; the drafting o f a European Charter by 

the European Parliament,69 the Convention on the Exercise o f Children’s Rights,70

European Convention on Human Rights on the Rights o f  Children’, Paper presented at the International 
Symposium on Children’s Rights, Salamanca, 1995, unpublished.
66 See for instance. Council o f  Europe Doc DDH (78) 2 Human Rights Files N o 2 The Presentation o f  
an Application before the European Commission o f  Human Rights.
67 Douglas, ‘The Family and the State under the ECH R’ 2 International Journal o f  Law and the Family 
(1988) 76-105, at p 77.
68 Recommendation 1286 (1996) in Children’s Rights: A European Perspective (Strasbourg: Council o f 
Europe, 1996)
69 See the text in 88 Childright (\9 9 2 )  435-437; Sutherland, ‘Children’s Charters’ 37(1 \ ) Journal o f  the 
Law Society { \992)  435-437; Watt, ‘A Place for Children in Europe’ 123 Childright (1996)  12-13



C on clu sion s 326

and the proposed measures at domestic level which encourage adopting children’s 

rights into legislation and the Constitution,71 it is arguable that the Commission and 

Court can no longer ignore the fast emerging consensus on the importance o f the 

rights o f the child and the positive impact which their protection can have on society
• 79as a whole. Although various proposals such as the establishment o f an office o f 

European ombudsperson for children and the adoption o f an additional protocol to 

the European Convention detailing the rights o f the child, have some merit, it is 

arguable that they may serve to divert from, rather than solve this problem.74 It is o f 

overriding importance in this context that the potential which already exists for the 

protection o f children’s rights under the European Convention and its Protocols must 

be explored and then maximised. In the fulfilment o f this task, it is guidance, as well 

as awareness, that is lacking. However, as it has been argued throughout this thesis, 

the capacity and authority to provide both o f these now exists in its strongest form, the 

near universal Convention on the Rights o f the Child. It is now up to the institutions 

o f the ECHR to use it wisely and effectively.

70 See Killerby, ‘The Draft European Convention on the Exercise o f Children's Rights’ 3 The 
International Journal o f  Children's Rights (1995) 127-133
71 See for example UN Doc CRC/C/8/Add.6 Initial Report o f  Spain, § 18-19 and Report o f  the 
Constitution Review Group (Dublin, Stationery Office, 1996), p 328.
72 On an international level, see the proposal of adding a right of individual petition to the Convention 
on the Rights o f the Child and establishing a High Commissioner for Children’s Rights in Van Bueren, 
The International Law on the Rights o f  the Child (Dordrecht: Martinus Nijhoff, 1995) pp 410-412. 
These may have more merit on an international level rather than in the present, more narrow context.
73 Buquicchio-de Boer, op cit.
74 In particular, it is worth noting that notwithstanding that they have extended the protection of the 
Convention, the rights contained in the Protocols to the Convention, with the exception o f the right to 
peaceful enjoyment of possessions and the right to education, rarely attract the attention of the 
Commission or the Court. In particular, Article 5 of Protocol No 7 has been infrequently invoked by 
applicants and similarly ignored by the Commission and the Court. It is arguable that these practical 
considerations cause the possible effectiveness of an additional Protocol on children’s rights to be 
called into question.
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C on ven tion  on  th e  R ights o f  th e  Child

S e lec ted  P rovisions

Article 2
1. States Parties shall respect and ensure the rights set forth in the present Convention to 
each child within their jurisdiction without discrimination o f any kind, irrespective of 
the child's or his or her or legal guardian's race, colour, sex, language, religion, political 
or other opinion, national, ethnic or social origin, property, disability, birth or other 
status.
2. States Parties shall take all appropriate measures to ensure that the child is protected 
against all forms o f  discrimination or punishment on the basis o f the status, activities, 
expressed opinions, or beliefs o f the child's parents, legal guardians, or family members.

Article 3
1. In all actions concerning children, whether undertaken by public or private social 
welfare institutions, courts o f law, administrative authorities or legislative bodies, the 
best interests o f the child shall be a primary consideration.
2. States Parties undertake to ensure the child such protection and care as is necessary 
for his or her well-being, taking into account the rights and duties o f his or her parents, 
legal guardians, or other individuals legally responsible for him or her, and, to this end, 
shall take all appropriate legislative and administrative measures.
3. States Parties shall ensure that the institutions, services and facilities responsible for 
the care or protection o f children shall conform with the standards established by 
competent authorities, particularly in the areas o f safety, health, in the number and 
suitability o f their staff, as well as competent supervision.

Article 4
States Parties shall undertake all appropriate legislative, administrative, and other 
measures for the implementation o f the recognized in the present Convention. With 
regard to economic, social and cultural rights. States Parties shall undertake such 
measures to the maximum extent o f their available resources and, where needed, within 
the framework o f international co-operation.

Article 5
States Parties shall respect the responsibilities, rights and duties o f parents or, where 
applicable, the members o f the extended family or community as provided for by local 
custom, legal guardians or other persons legally responsible for the child, to provide, in 
a manner consistent with the evolving capacities o f the child, appropriate direction and 
guidance in the exercise by the child o f the rights recognized in the present Convention.

Article 6
1. States Parties recognize that every child has the inherent right to life.
2. States Parties shall ensure to the maximum extent possible the survival and 
development o f the child.



C onvention  on th e R ights o f  th e Child

Article 7
1. The child shall be registered immediately after birth and shall have the right from 
birth to a name, the right to acquire a nationality and. as far as possible, the right to 
know and be cared for by his or her parents.
2. States Parties shall ensure the implementation o f these rights in accordance with their 
national law and their obligations under the relevant international instruments in this 
field, in particular where the child would otherwise be stateless.

Article 8
1. States Parties undertake to respect the right o f the child to preserve his or her identity, 
including nationality, name and family relations as recognized by law without unlawful 
interference.
2. Where a child is illegally deprived o f some or all o f the elements o f his or her 
identity. States Parties shall provide appropriate assistance and protection, with a view 
to re-establishing speedily his or her identity.

Article 9
1. States Parties shall ensure that a child shall not be separated from his or her parents 
against their will, except when competent authorities subject to judicial review 
determine, in accordance with applicable law and procedures, that such separation is 
necessary for the best interests o f the child. Such determination may be necessary in a 
particular case such as one involving abuse or neglect o f the child by the parents, or one 
where the parents are living separately and a decision must be made as to the child's 
place o f residence.
2. In any proceedings pursuant to paragraph 1 o f the present Article, all interested 
parties shall be given an opportunity to participate in the proceedings and make their 
views known.
3. States Parties shall respect the right o f the child who is separated from one or both 
parents to maintain personal relations and direct contact with both parents on a regular 
basis, except if  it is contrary to the child's best interests. 4. Where such separation results 
from any action initiated by a State Party, such as the detention, imprisonment, exile, 
deportation or death (including death arising from any cause while the person is in the 
custody o f the State) o f one or both parents or o f the child, that State Party shall, upon 
request, provide the parents, the child or, if  appropriate, another member o f the family 
with the essential information concerning the whereabouts o f the absent member(s) o f 
the family unless the provision o f the information would be detrimental to the well
being o f the child. States Parties shall further ensure that the submission o f such a 
request shall o f  itself entail no adverse consequences for the person(s) concerned.

Article 10
1. In accordance with the obligation o f States Parties under Article 9, paragraph 1, 
applications by a child or his or her parents to enter or leave a State Party for the 
purpose o f family reunification shall be dealt with by States Parties in a positive, 
humane and expeditious manner. States Parties shall further ensure that the submission 
o f such a request shall entail no adverse consequences for the applicants and for the 
members o f their family.
2. A child whose parents reside in different States shall have the right to maintain on a 
regular basis, save in exceptional circumstances personal relations and direct contacts 
with both parents. Towards that end and in accordance with the obligation o f States
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Parties under article 9, paragraph 1, States Parties shall respect the right of the child and 
his or her parents to leave any country, including their own, and to enter their own 
country. The right to leave any country shall be subject only to such restrictions as are 
prescribed by law and which are necessary to protect the national security, public order 
(ordre public), public health or morals or the rights and freedoms of others and are 
consistent with the other rights recognized in the present Convention.

Article 11
1. States Parties shall take measures to combat the illicit transfer and non-return of 
children abroad.
2. To this end, States Parties shall promote the conclusion of bilateral or multilateral 
agreements or accession to existing agreements.

Article 12
1. States Parties shall assure to the child who is capable of forming his or her own views 
the right to express those views freely in all matters affecting the child, the views of the 
child being given due weight in accordance with the age and maturity of the child.
2. For this purpose, the child shall in particular be provided the opportunity to be heard 
in any judicial and administrative proceedings affecting the child, either directly, or 
through a representative or an appropriate body, in a manner consistent with the 
procedural rules o f national law.

Article 13
1. The child shall have the right to freedom of expression; this right shall include 
freedom to seek, receive and impart information and ideas of all kinds, regardless of 
frontiers, either orally, in writing or in print, in the form of art, or through any other 
media of the child's choice.
2. The exercise of this right may be subject to certain restrictions, but these shall only be 
such as are provided by law and are necessary:
(a) For respect of the rights or reputations of others; or
(b) For the protection of national security or of public order (ordre public), or of public 
health or morals.

Article 14
1. States Parties shall respect the right of the child to freedom of thought, conscience 
and religion.
2. States Parties shall respect the rights and duties of the parents and, when applicable, 
legal guardians, to provide direction to the child in the exercise o f his or her right in a 
manner consistent with the evolving capacities of the child.
3. Freedom to manifest one's religion or beliefs may be subject only to such limitations 
as are prescribed by law and are necessary to protect public safety, order, health or 
morals, or the fundamental rights and freedoms of others.

Article 15
1. States Parties recognize the rights of the child to freedom of association and to 
freedom of peaceful assembly.
2. No restrictions may be placed on the exercise of these rights other than those imposed 
in conformity with the law and which are necessary in a democratic society in the
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interests o f national security or public safety, public order (ordre public), the protection 
o f public health or morals or the protection o f the rights and freedoms o f others.

Article 16
1. No child shall be subjected to arbitrary or unlawful interference with his or her 
privacy, family, home or correspondence, nor to unlawful attacks on his or her honour 
and reputation.
2. The child has the right to the protection o f the law against such interference or 
attacks.

Article 17
States Parties recognize the important function performed by the mass media and shall 
ensure that the child has access to information and material from a diversity o f national 
and international sources, especially those aimed at the promotion o f  his or her social, 
spiritual and moral well-being and physical and mental health. To this end. States 
Parties shall:

(a) Encourage the mass media to disseminate information and material o f 
social and cultural benefit to the child and in accordance with the spirit 
o f article 29;
(b) Encourage international co-operation in the production, exchange and 
dissemination o f such information and material from a diversity o f 
cultural, national and international sources;
(c) Encourage the production and dissemination o f children's books;
(d) Encourage the mass media to have particular regard to the linguistic 
needs o f the child who belongs to a minority group or who is indigenous;
(e) Encourage the development o f appropriate guidelines for the protection 
o f the child from information and material injurious to his or her 
well-being, bearing in mind the provisions o f articles 13 and 18.

Article 18
1. States Parties shall use their best efforts to ensure recognition o f the principle that 
both parents have common responsibilities for the upbringing and development o f the 
child. Parents or, as the case may be, legal guardians, have the primary responsibility for 
the upbringing and development o f the child. The best interests o f the child will be their 
basic concern.
2. For the purpose o f guaranteeing and promoting the rights set forth in the present 
Convention, States Parties shall render appropriate assistance to parents and legal 
guardians in the performance o f their child-rearing responsibilities and shall ensure the 
development o f institutions, facilities and services for the care o f children.
3. States Parties shall take all appropriate measures to ensure that children o f working 

parents have the right to benefit from child-care services and facilities for which they are 
eligible.

Article 19
1. States Parties shall take all appropriate legislative, administrative, social and 
educational measures to protect the child from all forms o f physical or mental violence, 
injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including 
sexual abuse, while in the care o f parent(s), legal guardian(s) or any other person who 
has the care o f the child.
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2. Such protective measures should, as appropriate, include effective procedures for the 
establishment of social programmes to provide necessary support for the child and for 
those who have the care of the child, as well as for other forms of prevention and for 
identification, reporting, referral, investigation, treatment and follow-up of instances of 
child maltreatment described heretofore, and, as appropriate, for judicial 
involvement.

Article 20
1. A child temporarily or permanently deprived of his or her family environment, or in 
whose own best interests cannot be allowed to remain in that environment, shall be 
entitled to special protection and assistance provided by the State.
2. States Parties shall in accordance with their national laws ensure alternative care for 
such a child.
3. Such care could include, inter alia, foster placement, kafalah of Islamic law, adoption 
or if necessary placement in suitable institutions for the care of children. When 
considering solutions, due regard shall be paid to the desirability of continuity in a 
child's upbringing and to the child's ethnic, religious, cultural and linguistic background.

Article 21
States Parties that recognize and/or permit the system of adoption shall ensure that the 
best interests o f the child shall be the paramount consideration and they shall:
(a) Ensure that the adoption of a child is authorized only by competent authorities who 
determine, in accordance with applicable law and procedures and on the basis of all 
pertinent and reliable information, that the adoption is permissible in view of the child's 
status concerning parents, relatives and legal guardians and that, if required, the persons 
concerned have given their informed consent to the adoption on the basis of such 
counselling as may be necessary;
(b) Recognize that inter-country adoption may be considered as an alternative means of 
child's care, if  the child cannot be placed in a foster or an adoptive family or cannot in 
any suitable manner be cared for in the child's country of origin; (c) Ensure that the child 
concerned by inter-country adoption enjoys safeguards and standards equivalent to those 
existing in the case of national adoption;
(d) Take all appropriate measures to ensure that, in inter-country adoption, the 
placement does not result in improper financial gain for those involved in it;
(e) Promote, where appropriate, the objectives of the present article by concluding 
bilateral or multilateral arrangements or agreements, and endeavour, within this 
framework, to ensure that the placement of the child in another country is carried out by 
competent authorities or organs.

Article 22
1. States Parties shall take appropriate measures to ensure that a child who is seeking 
refugee status or who is considered a refugee in accordance with applicable international 
or domestic law and procedures shall, whether unaccompanied or accompanied by his or 
her parents or by any other person, receive appropriate protection and humanitarian 
assistance in the enjoyment of applicable rights set forth in the present Convention and 
in other international human rights or humanitarian instruments to which the said States 
are Parties.
2. For this purpose. States Parties shall provide, as they consider appropriate, co
operation in any efforts by the United Nations and other competent intergovernmental
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organizations or non-governmental organizations co-operating with the United Nations 
to protect and assist such a child and to trace the parents or other members of the family 
of any refugee child in order to obtain information necessary for reunification with his 
or her family. In cases where no parents or other members of the family can be found, 
the child shall be accorded the same protection as any other child permanently or 
temporarily deprived of his or her family environment for any reason , as set forth in the 
present Convention.

Article 23
1. States Parties recognize that a mentally or physically disabled child should enjoy a 
full and decent life, in conditions which ensure dignity, promote self-reliance and 
facilitate the child's active participation in the community.
2. States Parties recognize the right o f the disabled child to special care and shall 
encourage and ensure the extension, subject to available resources, to the eligible child 
and those responsible for his or her care, of assistance for which application is made and 
which is appropriate to the child's condition and to the circumstances of the parents or 
others caring for the child. 3. Recognizing the special needs o f a disabled child, 
assistance extended in accordance with paragraph 2 of the present Article shall be 
provided free of charge, whenever possible, taking into account the financial resources 
of the parents or others caring for the child, and shall be designed to ensure that the 
disabled child has effective access to and receives education, training, health care 
services, rehabilitation services, preparation for employment and recreation 
opportunities in a manner conducive to the child's achieving the fullest possible social 
integration and individual development, including his or her cultural and spiritual 
development
4. States Parties shall promote, in the spirit of international cooperation, the exchange of 
appropriate information in the field of preventive health care and of medical, 
psychological and functional treatment of disabled children, including dissemination of 
and access to information concerning methods of rehabilitation, education and 
vocational services, with the aim of enabling States Parties to improve their capabilities 
and skills and to widen their experience in these areas. In this regard, particular account 
shall be taken of the needs of developing countries.

Article 24
1. States Parties recognize the right of the child to the enjoyment of the highest 
attainable standard of health and to facilities for the treatment of illness and 
rehabilitation of health. States Parties shall strive to ensure that no child is deprived of 
his or her right of access to such health care services.
2. States Parties shall pursue full implementation of this right and, in particular, shall 
take appropriate measures:
(a) To diminish infant and child mortality;
(b) To ensure the provision o f necessary medical assistance and health care to all 
children with emphasis on the development of primary health care;
(c) To combat disease and malnutrition, including within the framework of primary 
health care, through, inter alia, the application of readily available technology and 
through the provision of adequate nutritious foods and clean drinking-water, taking into 
consideration the dangers and risks of environmental pollution;
(d) To ensure appropriate pre-natal and post-natal health care for mothers;
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(e) To ensure that all segments o f society, in particular parents and children, are 
informed, have access to education and are supported in the use o f basic knowledge of 
child health and nutrition, the advantages o f breastfeeding, hygiene and environmental 
sanitation and the prevention o f accidents;
(f) To develop preventive health care, guidance for parents and family planning 
education and services.
3. States Parties shall take all effective and appropriate measures with a view to 
abolishing traditional practices prejudicial to the health o f children.
4. States Parties undertake to promote and encourage international co-operation with a 
view to achieving progressively the full realization o f the right recognized in the present 
article. In this regard, particular account shall be taken o f the needs o f developing 
countries.

Article 25
States Parties recognize the right o f a child who has been placed by the competent 
authorities for the purposes o f care, protection or treatment o f his or her physical or 
mental health, to a periodic review o f the treatment provided to the child and all other 
circumstances relevant to his or her placement.

Article 26
1. States Parties shall recognize for every child the right to benefit from social security, 
including social insurance, and shall take the necessary measures to achieve the full 
realization o f this right in accordance with their national law.
2. The benefits should, where appropriate, be granted, taking into account the resources 
and the circumstances o f  the child and persons having responsibility for the maintenance 
o f the child, as well as any other consideration relevant to an application for benefits 
made by or on behalf o f  the child.

Article 27
1. States Parties recognize the right o f every child to a standard o f living adequate for 
the child's physical, mental, spiritual, moral and social development.
2. The parent(s) or others responsible for the child have the primary responsibility to 
secure, within their abilities and financial capacities, the conditions o f living necessary 
for the child's development.
3. States Parties, in accordance with national conditions and within their means, shall 
take appropriate measures to assist parents and others responsible for the child to 
implement this right and shall in case o f need provide material assistance and support 
programmes, particularly with regard to nutrition, clothing and housing.
4. States Parties shall take all appropriate measures to secure the recovery of 
maintenance for the child from the parents or other persons having financial 
responsibility for the child, both within the State Party and from abroad. In particular, 
where the person having financial responsibility for the child lives in a State different 
from that o f the child, States Parties shall promote the accession to international 
agreements or the conclusion o f such agreements, as well as the making o f  other 
appropriate arrangements.
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Article 28
1. States Parties recognize the right o f the child to education, and with a view to 
achieving this right progressively and on the basis o f equal opportunity, they shall, in 
particular:
(a) Make primary education compulsory and available free to all;
(b) Encourage the development o f different forms o f secondary education, including 
general and vocational education, make them available and accessible to every child, 
and take appropriate measures such as the introduction o f free education and offering 
financial assistance in case o f need;
(c) Make higher education accessible to all on the basis o f capacity by every appropriate 
means;
(d) Make educational and vocational information and guidance available and accessible 
to all children;
(e) Take measures to encourage regular attendance at schools and the reduction o f drop
out rates.
2. States Parties shall take all appropriate measures to ensure that school discipline is 
administered in a manner consistent with the child's human dignity and in conformity 
with the present Convention.
3. States Parties shall promote and encourage international cooperation in matters 
relating to education, in particular with a view to contributing to the elimination o f 
ignorance and illiteracy throughout the world and facilitating access to scientific and 
technical knowledge and modem teaching methods. In this regard, particular account 
shall be taken o f the needs o f developing countries.

Article 29
1. States Parties agree that the education o f the child shall be directed to:
(a) The development o f the child's personality, talents and mental and physical abilities 
to their fullest potential;
(b) The development o f respect for human rights and fundamental freedoms, and for the 
principles enshrined in the Charter o f the United Nations;
(c) The development o f respect for the child's parents, his or her own cultural identity, 
language and values, for the national values o f the country in which the child is living, 
the country from which he or she may originate, and for civilizations different from his 
or her own;
(d) The preparation o f  the child for responsible life in a free society, in the spirit o f 
understanding, peace, tolerance, equality o f sexes, and friendship among all peoples, 
ethnic, national and religious groups and persons o f indigenous origin;
(e) The development o f respect for the natural environment.
2. No part o f the present article or article 28 shall be construed so as to interfere with the 
liberty o f individuals and bodies to establish and direct educational institutions, subject 
always to the observance o f the principle set forth in paragraph 1 o f the present article 
and to the requirements that the education given in such institutions shall conform to 
such minimum standards as may be laid down by the State.

Article 30
In those States in which ethnic, religious or linguistic minorities or persons o f 
indigenous origin exist, a child belonging to such a minority or who is indigenous shall 
not be denied the right, in community with other members o f his or her group, to enjoy
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his or her own culture, to profess and practise his or her own religion, or to use his or 
her own language.

Article 31
1. States Parties recognize the right o f the child to rest and leisure, to engage in play and 
recreational activities appropriate to the age o f the child and to participate freely in 
cultural life and the arts.
2. States Parties shall respect and promote the right o f the child to participate fully in 
cultural and artistic life and shall encourage the provision o f appropriate and equal 
opportunities for cultural, artistic, recreational and leisure activity.

Article 32
1. States Parties recognize the right o f the child to be protected from economic 
exploitation and from performing any work that is likely to be hazardous or to interfere 
with the child's education, or to be harmful to the child's health or physical, mental, 
spiritual, moral or social development.
2. States Parties shall take legislative, administrative, social and educational measures to 
ensure the implementation o f the present Article. To this end, and having regard to the 
relevant provisions o f  other international instruments. States Parties shall in particular:
(a) Provide for a minimum age or minimum ages for admission to employment;
(b) Provide for appropriate regulation o f the hours and conditions o f employment;
(c) Provide for appropriate penalties or other sanctions to ensure the effective 
enforcement o f  the present article.

Article 33
States Parties shall take all appropriate measures, including legislative, administrative, 
social and educational measures, to protect children from the illicit use o f narcotic drugs 
and psychotropic substances as defined in the relevant international treaties, and to 
prevent the use o f children in the illicit production and trafficking o f  such substances.

Article 34
States Parties undertake to protect the child from all forms o f sexual exploitation and 
sexual abuse. For these purposes. States Parties shall in particular take all appropriate 
national, bilateral and multilateral measures to prevent:
(a) The inducement or coercion o f a child to engage in any unlawful sexual activity;
(b) The exploitative use o f children in prostitution or other unlawful sexual practices;
(c) The exploitative use o f children in pornographic performances and materials.

Article 35
States Parties shall take all appropriate national, bilateral and multilateral measures to 
prevent the abduction of, the sale o f or traffic in children for any purpose or in any form.

Article 36
States Parties shall protect the child against all other forms o f exploitation prejudicial to 
any aspects o f  the child's welfare.

Article 37
States Parties shall ensure that:
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(a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment 
or punishment. Neither capital punishment nor life imprisonment without possibility o f 
release shall be imposed for offences committed by persons below eighteen years o f age;
(b) No child shall be deprived o f his or her liberty unlawfully or arbitrarily. The arrest, 
detention or imprisonment o f a child shall be in conformity with the law and shall be 
used only as a measure o f last resort and for the shortest appropriate period o f time;
(c) Every child deprived o f liberty shall be treated with humanity and respect for the 
inherent dignity o f  the human person, and in a manner which takes into account the 
needs o f persons o f  his or her age. In particular, every child deprived o f liberty shall be 
separated from adults unless it is considered in the child's best interest not to do so and 
shall have the right to maintain contact with his or her family through correspondence 
and visits, save in exceptional circumstances;
(d) Every child deprived o f his or her liberty shall have the right to prompt access to 
legal and other appropriate assistance, as well as the right to challenge the legality o f  the 
deprivation o f his or her liberty before a court or other competent, independent and 
impartial authority, and to a prompt decision on any such action.

Article 38
1. States Parties undertake to respect and to ensure respect for rules o f international 
humanitarian law applicable to them in armed conflicts which are relevant to the child.
2. States Parties shall take all feasible measures to ensure that persons who have not 
attained the age o f fifteen years do not take a direct part in hostilities.
3. States Parties shall refrain from recruiting any person who has not attained the age o f 
fifteen years into their armed forces. In recruiting among those persons who have 
attained the age o f  fifteen years but who have not attained the age o f eighteen years. 
States Parties shall endeavour to give priority to those who are oldest.
4. In accordance with their obligations under international humanitarian law to protect 
the civilian population in armed conflicts, States Parties shall take all feasible measures 
to ensure protection and care o f children who are affected by an armed conflict.

Article 39
States Parties shall take all appropriate measures to promote physical and psychological 
recovery and social reintegration o f a child victim of: any form o f neglect, exploitation, 
or abuse; torture or any other form o f cruel, inhuman or degrading treatment or 
punishment; or armed conflicts. Such recovery and reintegration shall take place in an 
environment which fosters the health, self-respect and dignity o f the child.

Article 40
1. States Parties recognize the right o f every child alleged as, accused of, or recognized 
as having infringed the penal law to be treated in a manner consistent with the 
promotion o f the child's sense o f dignity and worth, which reinforces the child's respect 
for the human rights and fundamental freedoms o f others and which takes into account 
the child's age and the desirability o f promoting the child's reintegration and the child's 
assuming a constructive role in society.
2. To this end, and having regard to the relevant provisions o f international instruments, 
States Parties shall, in particular, ensure that:
(a) No child shall be alleged as, be accused of, or recognized as having infringed the 
penal law by reason o f acts or omissions that were not prohibited by national or 
international law at the time they were committed;
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(b) Every child alleged as or accused o f having infringed the penal law has at least the 
following guarantees:
(i) To be presumed innocent until proven guilty according to law;
(ii) To be informed promptly and directly o f the charges against him or her, and, if 
appropriate, through his or her parents or legal guardians, and to have legal or other 
appropriate assistance in the preparation and presentation o f his or her defence;
(iii) To have the matter determined without delay by a competent, independent and 
impartial authority or judicial body in a fair hearing according to law, in the presence o f 
legal or other appropriate assistance and, unless it is considered not to be in the best 
interest o f the child, in particular, taking into account his or her age or situation, his or 
her parents or legal guardians;
(iv) N ot to be compelled to give testimony or to confess guilt; to examine or have 
examined adverse witnesses and to obtain the participation and examination o f 
witnesses on his or her behalf under conditions o f equality;
(v) If considered to have infringed the penal law, to have this decision and any measures 
imposed in consequence thereof reviewed by a higher competent, independent and 
impartial authority or judicial body according to law;
(vi) To have the free assistance o f an interpreter if  the child cannot understand or speak 
the language used;
(vii) To have his or her privacy fully respected at all stages o f the proceedings. 3. States 
Parties shall seek to promote the establishment o f laws, procedures, authorities and 
institutions specifically applicable to children alleged as, accused of, or recognized as 
having infringed the penal law, and, in particular:
(a) The establishment o f a minimum age below which children shall be presumed not to 
have the capacity to infringe the penal law;
(b) Whenever appropriate and desirable, measures for dealing with such children 
without resorting to judicial proceedings, providing that human rights and legal 
safeguards are fully respected.
4. A variety o f  dispositions, such as care, guidance and supervision orders; counselling; 
probation; foster care; education and vocational training programmes and other 
alternatives to institutional care shall be available to ensure that children are dealt with 
in a manner appropriate to their well-being and proportionate both to their 
circumstances and the offence.

Article 41
Nothing in the present Convention shall affect any provisions which are more conducive 
to the realization o f  the rights o f the child and which may be contained in:
(a) The law o f a State party; or
(b) International law in force for that State.

Article 42
States Parties undertake to make the principles and provisions o f the Convention widely 
known, by appropriate and active means, to adults and children alike.
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S elected  Provisions

Article 1
The High Contracting Parties shall secure to everyone within their jurisdiction the rights 
and freedoms defined in Section I of this Convention.

Article 2
1. Everyone's right to life shall be protected by law. No one shall be deprived o f his life 
intentionally save in the execution o f a sentence o f a court following his conviction o f a 
crime for which this penalty is provided by law.
2. Deprivation o f life shall not be regarded as inflicted in contravention o f this article 
when it results from the use o f force which is no more than absolutely necessary:

a in defence o f any person from unlawful violence;
b in order to effect a lawful arrest or to prevent the escape o f a person lawfully 
detained;
c in action lawfully taken for the purpose o f quelling a riot or insurrection.

Article 3
No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment.

Article 5
1. Everyone has the right to liberty and security o f person. No one shall be deprived o f 
his liberty save in the following cases and in accordance with a procedure prescribed by 
law:

a the lawful detention o f a person after conviction by a competent court; 
b the lawful arrest or detention o f a person for non- compliance with the lawful 
order o f a court or in order to secure the fulfilment o f any obligation prescribed 
by law;
c the lawful arrest or detention o f a person effected for the purpose o f bringing 
him before the competent legal authority on reasonable suspicion o f having 
committed an offence or when it is reasonably considered necessary to prevent 
his committing an offence or fleeing after having done so; 
d the detention o f a minor by lawful order for the purpose o f educational 
supervision or his lawful detention for the purpose o f bringing him before the 
competent legal authority;
e the lawful detention o f persons for the prevention o f the spreading o f infectious 
diseases, o f  persons o f unsound mind, alcoholics or drug addicts or vagrants; 
f  the lawful arrest or detention o f a person to prevent his effecting an unauthorised 

entry into the country or o f a person against whom action is being taken with a view to 
deportation or extradition.
2. Everyone who is arrested shall be informed promptly, in a language which he 
understands, o f  the reasons for his arrest and o f any charge against him.
3. Everyone arrested or detained in accordance with the provisions o f paragraph l.c  of 
this article shall be brought promptly before a judge or other officer authorised by law to
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exercise judicial power and shall be entitled to trial within a reasonable time or to 
release pending trial. Release may be conditioned by guarantees to appear for trial.
4. Everyone who is deprived o f his liberty by arrest or detention shall be entitled to take 
proceedings by which the lawfulness o f his detention shall be decided speedily by a 
court and his release ordered if  the detention is not lawful.
5. Everyone who has been the victim o f arrest or detention in contravention o f the 
provisions o f this article shall have an enforceable right to compensation.

Article 6
1. In the determination o f his civil rights and obligations or o f any criminal charge 
against him, everyone is entitled to a fair and public hearing within a reasonable time by 
an independent and impartial tribunal established by law. Judgment shall be pronounced 
publicly but the press and public may be excluded from all or part o f the trial in the 
interests o f morals, public order or national security in a democratic society, where the 
interests o f juveniles or the protection o f the private life o f the parties so require, or to 
the extent strictly necessary in the opinion o f the court in special circumstances where 
publicity would prejudice the interests o f justice.
2. Everyone charged with a criminal offence shall be presumed innocent until proved 
guilty according to law.
3. Everyone charged with a criminal offence has the following minimum rights:

a to be informed promptly, in a language which he understands and in detail, o f 
the nature and cause o f the accusation against him; 
b to have adequate time and facilities for the preparation o f his defence; 
c to defend him self in person or through legal assistance o f his own choosing or, if 
he has not sufficient means to pay for legal assistance, to be given it free when the 
interests o f justice so require;
d to examine or have examined witnesses against him and to obtain the attendance 
and examination o f witnesses on his behalf under the same conditions as witnesses 
against him;
e to have the free assistance o f an interpreter if  he cannot understand or speak the 
language used in court.

Article 8
1. Everyone has the right to respect for his private and family life, his home and his 
correspondence.
2. There shall be no interference by a public authority with the exercise o f this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests o f national security, public safety or the economic well-being o f the 
country, for the prevention o f disorder or crime, for the protection o f health or morals, 
or for the protection o f the rights and freedoms o f others.

Article 9
1. Everyone has the right to freedom of thought, conscience and religion; this right 
includes freedom to change his religion or belief and freedom, either alone or in 
community with others and in public or private, to manifest his religion or belief, in 
worship, teaching, practice and observance.
2. Freedom to manifest one's religion or beliefs shall be subject only to such limitations 
as are prescribed by law and are necessary in a democratic society in the interests o f
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public safety, for the protection o f public order, health or morals, or for the protection o f 
the rights and freedoms o f others.

Article 10
1. Everyone has the right to freedom o f expression. This right shall include freedom to 
hold opinions and to receive and impart information and ideas without interference by 
public authority and regardless o f frontiers. This article shall not prevent States from 
requiring the licensing o f broadcasting, television or cinema enterprises.
2. The exercise o f these freedoms, since it carries with it duties and responsibilities, may 
be subject to such formalities, conditions, restrictions or penalties as are prescribed by 
law and are necessary in a democratic society, in the interests o f national security, 
territorial integrity or public safety, for the prevention o f disorder or crime, for the 
protection o f health or morals, for the protection o f the reputation or rights o f others, for 
preventing the disclosure o f information received in confidence, or for maintaining the 
authority and impartiality o f the judiciary.

Article 11
1. Everyone has the right to freedom of peaceful assembly and to freedom o f association 
with others, including the right to form and to join trade unions for the protection o f  his 
interests.
2. No restrictions shall be placed on the exercise o f these rights other than such as are 
prescribed by law and are necessary in a democratic society in the interests o f national 
security or public safety, for the prevention o f disorder or crime, for the protection o f 
health or morals or for the protection o f the rights and freedoms o f  others.

This article shall not prevent the imposition o f lawful restrictions on the exercise o f 
these rights by members o f the armed forces, o f the police or o f the administration o f the 
State.

Article 12
Men and women o f marriageable age have the right to marry and to found a family, 
according to the national laws governing the o f this right.

Article 13
Everyone whose rights and freedoms as set forth in this Convention are violated shall 
have an effective remedy before a national authority notwithstanding that the violation 
has been committed by persons acting in an official capacity.

Article 14
The enjoyment o f the rights and freedoms set forth in this Convention shall be secured 
without discrimination on any ground such as sex, race, colour, language, religion, 
political or other opinion, national or social origin, association with a national minority, 
property, birth or other status.
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Protocol No 1

Article 1
Every natural or legal person is entitled to the peaceful enjoyment o f his possessions. 
No one shall be deprived o f his possessions exception in the public interest and subject 
to the conditions provided for by law and by the general principles o f international law.

The proceeding provisions shall not, however, in any way impair the right o f a State to 
enforce such law as it deems necessary to control the use o f property in accordance with 
the general interest or to secure the payment o f taxes or other contributions or penalties.

Article 2
No person shall be denied the right to education. In the exercise o f any functions which 
it assumes in relation to education and to teaching, the State shall respect the right of 
parents to ensure such education and teaching in conformity with their own religious 
and philosophical convictions.

Protocol No 4

Article 3
1 No one shall be expelled, by means either o f an individual or a collective measure, 
from the territory o f the State o f which he is a national.
2 No one shall be deprived o f the right to enter the territory o f the State o f which he is a 
national.

Protocol No 7

Article 5
Spouses shall enjoy equality o f rights and responsibilities o f a private law character 
between them, and in their relations with their children, as to marriage, during marriage 
and in the event o f its dissolution. This Article shall not prevent States from taking such 
measures as are necessary in the interests o f the children.





European C om m ission  o f  Hum an R ights  

List o f  M em bers

Mr Stefan Trechsel, President Switzerland

Chamber 1

Mrs Jane Liddy, President Ireland

Mr Matti Paavo Pellonpaa, Vice-President Finland

Mr Edwin Busuttil Malta

Mr Albert Weitzel Luxembourg

Mr Christos Rozakis Greece

Mr Loukis Loucaides Cyprus

Mr Benedikt Marxer Liechtenstein

Mr Benedetto Conforti Italy

Mr Nicolas Bratza United Kingdom

Mr Imre Bekes Hungary

Mr Georg Ress Germany

Mr Anton Perenic Slovenia

Mr Corneliu Birsan Romania

Mr Kurt Herndl Austria

Mr Marc Vila Amigo Andorra

Mrs Mai Hion Estonia

Mr Roberto Nicolini San Marino

Mr Alexander S Arabadjiev Bulgaria



Chamber 2

Mrs Gro Hillestad Thune, President Norway

Mr Jean-Claude Geus, Vice-President Belgium

Mr Gaukur Jorundsson Iceland

Mr A Seref Goziibiiyuk Turkey

Mr Jean-Claude Soyer France

Mr Hans Danelius Sweden

Mr Luis Fernando Martinez Ruiz Spain

Mr Marek A Nowicki Poland

Mr Ireneu Cabral Barreto Portugal

Mr Jiri Mucha Czech Republic

Mr Daniel Svaby Slovakia

Mr Peer Lorenzen Denmark

Mr Egidijus Bieliunas Lithuania

Mr Evert A Alkema Netherlands



E uropean Court o f  H um an R ights  

List o f  M em bers

Mr Rolv Ryssdal, President Norway

Mr R udolf Bernhardt, Vice-President Germany

Mr Thor Vilhjalmsson Iceland

Mr Feyyaz Golciiklu Turkey

Mr Franz Matscher Austria

Mr Louis-Edmond Pettiti France

Mr Brian Walsh Ireland

Mr Ronald Macdonald Canada

Mr Carlo Russo Italy

Mr Alphonse Spielmann Luxembourg

Mr Jan de Meyer Belgium

Mr Nicolas Valticos Greece

Mrs Elisabeth Palm Sweden

Mr Isi Foighel Denmark

Mr Raimo Pekkanen Finland

Mr Andreas Nicolas Loizou Cyprus

Mr Jose Maria Morenilla Spain

Sir John Freeland Britain

Mr Andras B Baka Hungary

Mr Manuel Antonio Lopes Rocha Portugal

Mr Luzius Wildhaber Switzerland

Mr Giuseppe Mifsud Bonnici Malta



Mr Jerzy Makarczyk Poland

Mr Dimitar Gotchev Bulgaria

Mr Bohumil Repik Slovakia

Mr Peter Jambrek Slovenia

Mr Karel Jungwiert Czech Republic

Mr Pranas Kuris Lithuania

Mr Uno Lohmus Estonia

Mr Egils Levits Latvia

Mr Josep Casadevall Andorra

Mr Petrus Van Dijk Netherlands

Mr Tudor Pantiru Moldovia

Mr Marin Voicu Romania

Mr V Butkevych Ukraine

Mr Vladimir Toumanov Romania

Mr Herbert Petzold, Registrar Germany

Mr Paul Mahoney, Deputy Registrar Britain


