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For my parents and my brother.

Interest in this law was generated by personal loss in the Kegworth air crash in 

1989 and observation of the legal issues involved. A background of a PhD on 

Spanish socio economic change, a life in international business, experience as a 

Board Member and Chair / Member of company Safety Committees and 

qualification as a solicitor, have provided insights into the worlds of both 

business and law, furnishing an understanding of the difficulties of the wealth 

creators and the associated importance of the bottom line, in tandem with an 

inquiry into the attitudes, rules, systems and procedures that exist, or in many 

cases, do not exist, to protect vulnerable members of the public, customers such 

as those boarding a train, plane or ferry, or employees, simply at work.
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Key statistics.

In the UK, over 40,000 people died in commercially related 
circumstances between 1966 and 2006, but under the old common 
law of manslaughter, only 34 companies were prosecuted for death 
and only 7 resulted in convictions.

From 1996 to 2007, almost 3000 workers and 4000 members of the 
public died in work related incidents in the UK, yet only 7 directors/ 
senior managers were convicted of health and safety offences in 
each of the 5 years to 2007.

Source: Centre for Corporate Accountability Conference, Directors' Duties and Safety Enforcement. London, 
19th November, 2007..
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Corporate Manslaughter and the Law: What Message to Industry?

"There can be no...means for deterring from an oppressive 
exercise of power... except... indictment against those who 
commit it, that is the corporation; and there can be no principle 
that places them beyond the reach of law." 1

[The above comment was made in 1846 yet in 1996, the Law 
Commission paper on involuntary manslaughter 2 referred to 
companies effectively remaining exempt from the law of 
manslaughter.]

"This case continues to underline the pressing need for the long 
delayed reform of the law in this area of unlawful killing. ” 3 4

"The UK's new Corporate Manslaughter and Corporate 
Homicide Act is a significant improvement on earlier legislation... 
... [it is] one of the most significant legislative changes to 
corporate responsibilities since the principles of modern company 
laiv were crystallized in... 1373."A

"The Act is flawed and incomplete, due to the compromise 

between competing interests."5

'Lord Denman C.J. in R v Great North of England Railway Company [1846] 9 Q.B. 315.
2 Law Commission, Legislating the Criminal Code: Involuntary Manslaughter. Cm. 237, March 1996.
3 Mr Justice Mackay in R u Balfour Beatty Rail Infrastructure Services Ltd. [2006] C.W.C.A. Crim. 1586.

4 G. Slapper, Corporate Manslaughter law is a vast improvement. Times Online, London, 18th July 2007.
5 C.Forlin, Speech at Lincoln's Inn on: The Implications of the Corporate Manslaughter and Corporate Homicide 
Act. Reported by P. McGrath, "Corporate Manslaughter: A Practitioner's View." Incorporated Council of 
Law Reporting, London, July 2008.
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INTRODUCTION.

Criminal law and control of the legal entity: A deeply troubled area of law.

"A clear case can be made for imputing to corporations social 
duties including a duty not to offend all relevant parts of the 
criminal law."6

"When somebody dies at the hands of another person, we call it 
murder... in war we call it a casualty...at work, we call it an 
accident ...this culture has to change." 7

"Too many U.K companies remain unaware of the broad 
implications of the new corporate manslaughter law....you 
cannot divorce yourself from criminal responsibility ...and that 
still, in my humble experience, is not quite cascading up to the 
boards that need to know that this is about them." 8

The train concern of this study is the examination of the legal issues surrounding 

the problem of the large number of deaths caused by corporations with 

particjlar emphasis on the need to isolate an effective legal message for industry 

in relation to safety. This will involve looking at the way the law has approached 

the topic in the relatively short time it has been challenging the legal 

conscousness and the overall lack of success achieved, which left a major legal 

lacuna surrounding this area of law. The resulting legal message to date has not 

comrranded industry's attention or respect.

6 Tume J. in R v P&O Ferries (Dover) Ltd. [1991] 93 Cr. App. R. 72, [1991] Crim. L. R. 695.
7 A. Bokvert, Evidence to the Standing Committee on Justice and Human Rights, Canada, 23rd May 2002.
8 G. Firlin, Speech at Lloyds' Liability Conference. Barrister: UK Companies not fully aware of New 
Manslaighter Law. Reported by R. O'Connor, Zibh.Com., London, 22nd May 2008.
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A search for a legislative solution to this problem, for over 13 years since 1994, 

produced the Corporate Manslaughter and Corporate Homicide Act 2007, 

(herein after referred to as the CMA / the Act). This legislation has faced a strong 

political lobby from well financed and politically powerful industry groups 

which has to some extent stifled both its preventative / deterrent impact and its 

potential to deliver a strong message to industry. The thesis will argue that the 

Act is under par but ultimately it sees hope in the quest to deliver a much 

needed, firm message to industry. This message is not as straightforward as it 

should have been. The real importance of the Act will be indirect. The potential 

of the CMA will only be realized if corporate mindsets can be focused on a full 

understanding of the law, with board members, industry graduates and all levels 

of corporate authority understanding that there is a strong legal imperative to 

ensure the establishment and constant monitoring of effective internal safety 

systems which interact between all layers throughout all business organisations.

The legal issue of corporate criminal liability for death involves the regulation of 

the corporation, of 'economic man', in situations where it is usual for directors to 

seek maximum gain and to see their worth in relation to the health of the bottom 

line. The key conceptual problem in this regard stems from the difficulty of 

establishing a coherent link between the criminal law, which was formulated to 

reflect the psychology of human beings, with the enigma which is the 

corporation, a complex mix of both human beings with corporate systems and 

attitudes which in turn form multi- various governing structures.

Incorporation, the fusion of criminal and corporate worlds, attaches legal 

liability, (criminal and civil) to a company. However, the major lacuna in the law 

referred to above, in relation to death caused by corporations, has allowed 

companies, in many cases, to avoid the rigours of fit for purpose legislation.
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Major disasters like train and plane crashes, ferry and boat sinking, oil platform 

fires or the loss of life of children in a canoe adventure holiday, grab headlines 

for a short time. However, too often the interests of the victims and their families 

are considered secondary to the need for companies to create wealth.

It will be argued that this is an area of law where responsibility has for long, not 

been properly attached in the criminal context to the failings of companies and 

corporate individuals. The reasons for sentencing an individual; punishment, 

deterrence and rehabilitation, should not be different for companies, yet the law 

has too often been unable to get to the core of corporate misdoings. This has left 

an area of law which has been under-enforced and is in need of more effective 

means of criminalisation, deterrence and punishment.

It is fully acknowledged that any legislative solution must not overly stifle the 

generation of the wealth fundamental to the economic well being of a nation, but 

it must also underline the need for firm safety mindsets in companies, to protect 

the safety of the nation; of employees, customers and the public alike. The law 

cannot allow a 'Russian roulette approach' to manslaughter, where it is 

acceptable to sacrifice what some might like to think of as 'a relative few', for the 

benefit of industrial strength. No one would want to be part of that 'sacrificial 

group'. In the UK over 40,000 people were killed in commercially related 

circumstances between 1966 and 2006. 9 From 1996-2007, almost 3000 workers 

and 4000 members of the public died in work related incidents in the UK, 

(Appendix 11.). The problem of death caused by corporations is a major one and 

one which is not diminishing.

9 House of Commons, The Corporate Manslaughter and Corporate Homicide Bill, Bill 220 of 2005106. Research 
Paper 06/46, 6th October 2006, Appendix A: Health and Safety at Work Statistics, p. 55.
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In looking at the CMA, a key question relates to whether it can effectively ensure 

that the legal body takes its considerable potential for inflicting major harm, 

seriously, both at board room level and throughout the organisation. Does it 

solve the legal quandary of effectively attempting to fit death caused by 

corporations into a body of law that more readily deals with interpersonal 

violence?

The problem of corporate death can be even more devastating than that for the 

human form, in terms of the numbers involved and it requires effective 

legislation which firmly stamps its importance on the conscience and business 

agendas of the board and in turn throughout the organisation. In attempting to 

assess if the years of lobbying and campaigning were worth the effort, this thesis 

will identify some potential in the CMA to advance legal control of corporate 

accountability and justice. It will also highlight significant missed opportunities.

The message to companies before this legislation has been that they could 

consider themselves largely immune from legal consequences of deaths they may 

cause, apart from fines which were easily chalked up as a small price of doing 

business. Chairmen, Chief Executives, Boards and many other corporate 

individuals watched the progress of this legislation carefully and in this way, it 

did have the result of focusing attention on safety issues. This study will 

consider what message they should take out of the CMA and suggest that they 

would be foolish to breathe a sigh of relief as opposed to continuing to focus on 

safety issues.
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It is important to stress that that this work will concentrate on the law of 

corporate manslaughter only as it affects the business organisation, that is, the 

company/ the corporation. It does not cover other organisations such as public 

bodies, Crown forces or police, which are also covered in the Act, all of which 

have also produced major points of contention during the development of this 

legislation.10

Chapter One considers the emergence of corporate manslaughter as a complex 

cultural and legal idea, to highlight the difficulties involved in holding 

companies to account. It focuses on the problem of bringing corporate criminal 

activity within an area of law which has long focused on interpersonal violence 

and which has not resulted in delivering a firm message to industry in relation to 

safety issues.

Chapters Two and Three analyse the key elements of the CMA to begin to 

isolate the message which may now be delivered to industry. Specific reference 

will be made to the lobby debate over the period from the March, 2005 Bill to 

April, 2007, to highlight the polarities of opinion in the debate and to throw into 

context the firm pro industry line which the Government was prepared to hold.

Chapter Two focuses on the proposal to link corporate culpability tightly to 

senior management, the debate on the need for a duty of care and the concept of 

gross breach in the equation. In bringing forward the legislation, the Government 

heralded that the doctrine of 'identification' would finally disappear, leaving

10 The Doctrine of Crown Immunity prevents Crown bodies, for example. Government departments and 
other Public Bodies considered for legal purposes to be part of the Crown from being prosecuted for 
criminal offences. Many Crown bodies lack separate identity for the purposes of prosecution. The Act will 
apply to deaths in custody but not for a couple of years, (possibly 3 years).
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corporate guilt free standing, eliminating the need for conviction of an individual 

as a condition precedent to conviction of a corporation.11 This claim is examined. 

The chapter also includes some discussion on the question of whether or not the 

aspect of serious injury should form part of the legislation, as well a brief 

discussion on the element of causation and the aspects of jurisdiction and timing.

Chapter Three examines a further critical element of the offence in relation to the 

effectiveness of the Act and its message to industry, that is, individual liability, 

which was a major topic in the political lobby and was responsible in large 

measure for slowing down the passing of the Act. No new sanctions for 

individuals were included in the 2005 Bill or in the CMA and the potential to 

convict an individual as a secondary party to the offence was explicitly excluded. 

This was one of the main topics watched closely by captains of industry, its 

absence from the legislation producing a message to industry which suggested 

that perhaps their fears were over.

Faced with the refusal of the Government to include individual liability as an 

integral part of the legislation. Chapter Four looks at the argument for specific 

statutory duties for directors in relation to safety. The Government's reluctance 

in this regard further reinforced the lacklustre nature of the CMA's impact as an 

effective message to industry.

Chapter Five argues that particularly in relation to the absence of individual 

liability, present sanctions are ineffective. Since the CMA offered little that is 

positive in relation to either the strength or width of potential sanctions on offer,

11 Home Office, Corporate Manslaughter: The Government's Draft Bill for Reform. Cm 6497, HMSO, London, 
March 2005, para. 47.
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this has reinforced the theme of not producing an effective prevention/ deterrent 

message to industry.

In view of the conclusions emerging from the previous chapters. Chapter 6 

considers the alternative approach to dealing with corporate wrongdoing in the 

analysis of the corporate culture/ systems of a company. During the years of 

waiting for the CMA, legal experts in the field of corporate manslaughter sought 

alternative means of cutting through the legal quagmire. The CMA allows a 

further progression of such 'indirect' attempts by widening the 'systematic' 

approach to corporate wrongdoing. This approach opens up an important 

avenue for the courts to 'cause problems' for 'malevolent' industry, not in terms 

of the bottom line, but in terms of the cost in time, money and worry to those at 

the top and throughout the organisation, if they have to defend corporate death 

as opposed to preventing it.

Chapter Seven summarises the positives and the negatives in the structure of the 

CMA and in particular looks at the elements which were most in contention as 

the Act was debated back and forth over the 13 or so years of gestation. It seeks 

to reinforce the key purpose of this work which is to outline to industry the 

message that despite the successes of the industry lobby in weakening the impact 

of the legislation, no Chairman, Chief Executive, senior or junior corporate 

official can breathe a sigh of relief. Prosecutors and the courts are now in a 

stronger position to analyse the systems in place in companies to keep safety at 

the forefront of corporate thinking, not just as dusty manuals to be left on a shelf. 

If this is the outcome of the legislation, the years of effort will not have been 

wasted.
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It is to be hoped that boards will be enhanced by the addition of individuals 

with an understanding of safety issues, that training in safety issues will be part 

of the curriculum for industry graduates at all levels and that this will considered 

on a par with financial aspects. The bottom line is fundamental in the creation of 

wealth but the message must be loud and clear that safety law has the power to 

disrupt and to worry corporate individuals for a considerable time by legal 

efforts to uncover systematic failure. The costs, in every way, of monitoring 

potential malfeasance leading to death are much less than having to defend it.

17



CHAPTER 1.

Measuring corporate culpability: The changing dimensions of the Law and the 

Corporate Offender.

'A corporation is an abstraction. It has no mind of its own 

any more than it has a body of its own." 12

"There is no such thing as a company as such, no Ding an 

sich', 13 only the applicable rules." 14

I. Introduction

Before analyzing the elements of the CMA, it is important to put it into context 

by looking at the development of legal interest in the topic of death caused by 

corporations. An American jurist over 40 years ago compared it to the growth of 

weeds-"nobody bred it, nobody cultivated it, nobody planted it. It just grew".15 

It mutated slowly, from a misty concept to a theory in the mid 20th century but 

only began to challenge the legal conscience in the 1980's and 1990's after a series 

of disasters,16 (see Appendix 1.: The Time Line of Events leading to the CMA,

n Viscount Ha\dane in Lennards Carrying Co. Ltd v Asiatic Petroleum Ltd [1915] A.C. 705.
13 "Thing in itself."
14 Lord Hoffman in Global Funds Management Asia Ltd v Securities Commission [1995] All E. R. 918.
15 G. Mueller, "Mens Rea and the Corporation: A study of the Model Penal Code Position on Corporate 
Criminal Liability", Vol. 19, University of Pittsburgh Law Review, 1957, 21.
,6 Capsize of the Herald of Free Enterprise in March, 1987 (187 dead); the Kings Cross Fire, November, 1987, 
(31 dead); the Piper Alpha oil platform disaster, July 1988 (167 dead); the Clapham rail disaster in December,
1988 (35 dead); the Marchioness pleasure boat sinking in 1989 (51 dead); the Kegworth aircrash in January
1989 (47 dead). Further disasters followed: 7 dead in the Rail crash at Southall on 19,h September, 1997; 31 in 
the rail crash near Paddington on 5th October, 1999; 4 dead in a rail crash near Hatfield on 17th October, 2000 
and 7 dead in a rail crash near Potters Bar on 10lh May, 2002.
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herein after referred to as The Time Line). The result was the very slow 

production of a draft bill in 2005, which, despite considerable lobbying was little 

changed in the CMA in 2007 as will be discussed in greater depth in Chapter 3 

VII.) It took over 12 years of debate for the CMA to be laid before Parliament on 

19 July, 2006. It received Royal assent on the 26 July, 2007 and became active 

from the 6th April, 2008.

Chapter One outlines the development of the legal issue of holding companies to 

account, to highlight the complexities of the subject and the failings of the old 

law as a backdrop to an analysis of the CMA.

II. Corporate Manslaughter: the early years.

Some crimes, like murder, are easily recognisable. Others, like corporate crime, 

are caught up in economics and politics. Corporate manslaughter raises 

difficulties of proof and big issues of social values but such death is no less 

horrific.

Until relatively recently the question of criminal liability of legal bodies was an 

ephemeral element on the periphery of a criminal law more used to dealing with 

human transgressions than those of legal bodies. Corporations, as wealth 

creators and unquestionable value to society considered themselves beyond 

criminal liability as a matter of principle17 until the mid-20th century when the

17 Legal scholars historically advanced the position that a corporation could not be punished, see S. Arkin, 
"Corporate Guilty Plea", New York Legal Journal, 10th October, 1985, p. 28. Early English courts did not 
recognise corporate criminal liability; Re Salton's Hospital 77 Eng. Rep. 937, [1612] K.B. It was not until 
industries became widespread forms of business in the late 1800's that corporate criminal liability evolved, 
but only for crimes involving negligence or strict liability.
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law recognized that industry could create physical and economic harm, to 

customers, employees, the general public and the environment.

Initially to deal with the 'legal being' which cannot act or think itself, the law 

attributed actus reus and the requisite mens rea to the individuals it employed 

by means of two Anglo American theories which originated in torts and which 

moved concepts from civil to criminal areas of law; those of (i) vicarious 

liability,18 the older and more conservative legal fiction and (ii) the doctrine of 

'identification'.19

To impose vicarious liability, the act of the agent /employee was considered an 

act perpetrated by the principal/employer, the acts of one binding the other. The 

principal did not have to have participated in the wrongdoing of the employee.20 

At the criminal level this doctrine was limited. Its frequent limitation to offences 

of strict liability restricted its efficiency in imposing criminal liability on legal 

bodies.21 The alternative theory relied on personifying the legal body by 

identifying individuals who act within the scope of their authority and on behalf 

of the corporate body, as the embodiment of the legal body. This 'alter ego' was 

a small group of individuals who determined corporate policy because of their 

status, authority and behaviour. It did not create a fictitious legal reality ex 

nihilo as with vicarious liability.

18 This held a corporation vicariously liable for acts of its employees where a natural person would similarly 
be liable.
19 This doctrine seeks to identify in every corporation, persons who are its directing mind and will, the 
embodiment of the company when acting in the company's business.
20 Moussell Bros v N.W. Railway Company [1917] 2 K.B. 836.
21 It applies to corporations, unincorporated associations and sole traders and was mostly used in the areas 
of statutory nonfeasance and common law nuisance Its critics saw it as "too wide (attributing wrongdoing 
of all and any employees to the company) and too narrow (taking little account of defective management 
systems in the creation of harm.)". See N. Hawke, Corporate Liability. Sweet & Maxwell, London, 2000, p. 76.
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With vicarious liability blameless entities could stand convicted, which was seen 

as "an injustice bringing the law into disrepute".22 The 'identification' theory 

obviated this, making a company criminally liable for offences committed by 

members of senior management, not all employees.23 In this respect, the 

principle by which the controlling officer could be identified was described by 

Denning LJ in Bolton Engineering:24

"Over its mere servants or hands a company must have a brain 

and nerve centre controlling activities ... the directors and 

managers... who represent the directing mind and will and 

control what it does."

This was a principle reiterated by Lord Reid in Tesco Supermarkets v Nattrass in 

1972,25 hereafter referred to as Nattrass.

Given the large range of corporations, rules to agree on precisely 'who' is the 

directing mind are difficult. The discretion needed to consider specific 

circumstances created uncertainty and this was the Achilles heel of the doctrine.

Natirass held that only when directors or senior officers are or should have been 

aware of 'safety shortcuts' would liability be possible. This meant the controlling

22 Tes:o Supermarkets Ltd. v Nattrass [1972] A.C. 153, [1971] 2 All E.R. 127.
23 Alhough the 'identification' theory was first formulated in 1915, two cases in 1944; DP P v Kent and 
Suisse: Contractors Ltd. [1944] K.B. 146, and R. v ICR Haulage Ltd. [1944] 1 All E.R. 747 are the leading cases 
foT hdding that a company could have a state of mind attributed to it.

24 Bolon Engineering Co. Ltd. v T.]. Graham [1957] 1 Q.B. 159.
25 Natrass, op. cit. at n. 22. Lord Reid at p. 170 "A corporation must act through living persons ...the 
perscn who acts is not ...acting for the company, [but]...as the company, his mind is the mind of the 
cownfany".
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officers, the board of directors, the M.D. and possibly other senior officers. 

Subordinates did not act for the company, which left many large companies 

immune, as those who represent the company for these purposes often do not 

determine operational/ safety policy.

Twenty years after Nattrass, cracks in the theory became clear in Tesco Stores, 26 

involving the sale of a video to someone under 18, in breach of the Video 

Recordings Act 1984. Legislation provided a defence if the defendant reasonably 

believed that the person was over 18. The Court of Appeal held that the intent of 

the legislation was that knowledge should be that of the cashier, not the 

company. Nattrass was distinguished to uphold prohibition on selling adult 

videos to minors. In Nattrass, the fact that senior officers not the store manager 

had taken reasonable precautions to avoid the offence was a defence. Tesco Stores 

recognized that to follow Nattrass would suggest that controlling officers had to 

work cash registers for a corporation to be guilty.

Subsequent cases on 'identification' came thick and fast, pointing in different 

directions and exposing the narrowness of the need to successfully prosecute a 

senior individual as the guiding mind, before a company could be found guilty. 

In El Ajou,27 the Court of Appeal produced an expansive approach, holding that a 

person in some circumstances can be a directing mind if he exercises less than 

full powers, allowing a broader spectrum in pinpointing blame. However in 

Seaboard Offshore, (The Safe Carrier),29 decided in the same year, the House of

26 Tesco Stores v Brent London Borough Council [1993] 1 W.L.R. 1037.
27 El Ajou v Dollar Land Holdings pic. [1994] 2 All E.R. 99.
28 Seaboard Offshore Ltd v Secretary of State for Transport (The Safe Carrier) [1994] 2 All E.R. 99.
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Lords re-established the Nattrass orthodoxy in narrowly interpreting Section 31 

of the Merchant Shipping Act 1988.

The directing mind theory had produced a confusing middle ground between 

strict liability and no liability29 and further erosion of it came in 1995 in Re Supply 

of Ready Mixed Concrete no.2 30 in which the company was identified with 

employees who made an agreement in breach of an injunction.31 Here, the House 

of Lords took a strict approach. Lord Templeman considered that if Nattrass 

applied, the company could enjoy benefits outlawed by Parliament. Importantly, 

Lord Nolan referred to the need for Parliament to change the law.

A much broader scope for the rule was seen in Meridian 32 (1995) where Lord 

Hoffman emphasised that corporate liability is a question of 'construction rather 

than metaphysics'.33 Gower considered this approach to be a "potentially 

powerful tool for holding companies liable, especially when combined with

29 See R. Wickens and C. Ong, in "Confusion Worse Confounded, the end of the Directing Mind Theory.", 
Journal of Business Law, November, 1997, p. 524, p. 525-545, p. 550.
30 Re. Supply of Ready Mixed Concrete No.2 [1995] 1 All E.R. 135
31 The board had given instructions not to do so and had no knowledge, but the company was found guilty 
of contempt, placing a more onerous burden on board members even those acting in good faith. Guilt was 
based on construction of the specific injunction which restrained the company, "by servants agents or 
otherwise" from enforcing such agreements.
32 Meridian Global Funds Management Asia Ltd. v Securities Commission [1995] All E.R. 918.
33 In this case the company's board members were unaware that the investment manager, (K) and portfolio 
manager, (N), had, with the company's authority, though improperly, used funds managed by the company 
to acquire shares in a listed company (ENC) and failed to give notices required by the New Zealand 
Securities Act.
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aggregation' ",34 Such flexibility reflected the complexity of business decisions 

but left uncertainty as to who the court would blame.35

The doctrine of 'identification' was confusing in its inability to convict guilty 

companies/ directors, and a nightmare scenario for prosecuting counsel. While 

the directing mind became an infinite variety of people, wider than Nattrass, it 

still meant uncertainty as to who (and on what basis), would be identified.36 In 

determining the theory applied by the court, according to Lord Hoffman in 

Meridian,37 it depended on:

"...the language and purpose of the offence. Also, the rule of 

attribution is a matter of interpretation...of the relevant rule and 

the question is one of construction rather than metaphysics."

Of the "phrase 'directing mind and will", he said that it

"... might be better to acknowledge that not every rule has to be 

forced into such a formula."38

It is notable that such a series of cases for example:

34 G. Gower, Principles of Company Law, 6th Edition, Sweet & Maxwell, London, 1998, p. 231. "Knowledge 
attributed to the company in one way is combined with an act attributed to it in another making the 
company liable where neither of the individuals is liable."

35 It was suggested that the legislature had adopted a strict approach for business activity in Meridian's 
"cherry picking" approach to attributing liability as 'identification' had made it too easy for a company to 
escape prosecution." R. Wickens and C. Ong, op. cit. at n. 29.

36 The Safe Carrier was cited in R. u British Steel [1995] W.L.R. 1356, though the Court of Appeal made no 
attempt to say why on the basis of criminal provisions in similar terms, a strict approach was taken for those 
in peril at sea and a less strict approach for those in trouble at the steel mill.
37 Meridian, op. cit. at n. 32.
38 Ibid.
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(i) Nattrass, which involved prosecution of a supermarket for 

misadvertising a sales offer;

(ii) British Steel, involving conviction of a company for failing to ensure the 

health and safety of a worker;

(iii) Meridian, involving conviction for failing to notify a shares acquisition; 

were used to define the common law on corporate manslaughter which was a 

subject central to none of them and which left no clear message ensuing.

III. Legal Confusion. Major Disasters: 1980s and 1990s. (See Appendix 1. The 

Time Line.)

In R. v HM. Coroner for East Kent ex parte Spooner,39 a judicial review application 

after the inquest into 188 deaths on the Herald of Free Enterprise in 1987, the 

Coroner upheld the ruling that the corporation could not be indicted for 

manslaughter40 and refused to consider the 'aggregation' of negligent acts of 

different people to find the company guilty. In the judicial review, Bingham LJ 

(as he was then), "tentatively" accepted that the actus reus and mens rea for 

manslaughter could be established "against those who were the embodiment of 

the company".41

The same disaster resulted in R. v P&O Ferries (Dover) Ltd, (P&O).42 The 

company, P&O Ferries was charged with corporate manslaughter and seven 

employees with manslaughter. The trial judge, Turner LJ, concluded that by 

identifying the corporation with the state of mind of one of its controlling

39 R. v H..M. Coroner for East Kent, ex parte Spooner [1989] 881 Cr. App. R . 10.
40 R.. v Coo' [1927] 1 K.B. 810.
41 Ibid.
42 R. v P&O Ferries (Dover) Ltd [1991] 93 Cr. App. R. 72

25



officers, it was possible to impute mens rea to a corporation. This set an 

important precedent, making corporate manslaughter legally triable in an 

English court. However, the case collapsed. Though the Sheen Report, the 

official inquiry into the disaster, stated that "...from top to bottom, the body 

corporate was infected with the disease of sloppiness",43 Turner J. found that 

admissible evidence showed no case to answer. The trial was abandoned as it 

could not be established that there was recklessness by a senior officer who could 

be considered the directing mind.

At that time, manslaughter could only be established if the directors failed to 

appreciate an obvious and serious risk of physical injury when the ferry sailed 

with open bow doors. The test for manslaughter was Caldwell / Lawrence / 

Seymour 44 recklessness, which required an obvious and serious risk of physical 

injury, with no thought given to the possibility of such risk or that the risk was 

recognized and nonetheless taken.

The combination of 'identification' and the policy of not allowing 'aggregation', 

together with the difficulty in proving the mental element of recklessness by a 

senior officer as the directing mind, created formidable hurdles to corporate 

prosecution for manslaughter. In P&O, the objection to 'aggregation' was 

upheld, even though the Sheen inquiry found mistakes from boardroom to crew. 

The Crown still had to identify a single senior directing mind. It seemed that a 

large company with many directors, none with responsibility for safety, would 

always avoid prosecution for manslaughter and while corporate manslaughter

43 Department of Transport, The Sheen Inquiry: MV Herald of Free Enterprise: Report of Court. No. 8074. 
Formal Investigation. HMSO, London, 1987, p. 14, para. 14.1.
44 M.P.C. v Caldwell [1981] All E.R .961 (H.L.); R. v Lawrence [1982] A.C. 510 (H.L.); R. v Seymour [1983] 2 
All E.R. 1085.
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vocabulary did expand post Zeebrugge, manslaughter prosecution was still alien 

to the courts.

Disasters like Zeebrugge 1987 (193 dead)45 the Clapham rail crash of 1988 (37 

dead), the Piper Alpha oil platform fire, (167 dead), the Kegworth air crash, 1989 

(47 dead) and the Marchioness riverboat sinking (51 dead), highlighted the 

inefficiencies of the disjointed casework that was papering over cracks in the law.

In Adomako,46 a case concerning conviction of an anaesthetist for manslaughter of 

a patient, Lord Mackay L.C. determined that the principles which govern liability 

for gross negligence manslaughter require the ordinary principles of negligence 

to be applied to decide if the defendant breached the duty of care to the victim. 

If a breach was established, the question was, did that breach cause death and if 

so, the jury must decide if the breach should be characterised as gross negligence 

and a crime. This would depend on the seriousness of the breach in all the 

circumstances in which the defendant was placed when it occurred. Adomako 

abandoned the need for an obvious and serious risk. Proof of reckless disregard 

by a senior officer would be of evidential value only.

Around the same time, in 1994, there was one successful conviction for corporate 

manslaughter in R u Kite & OLL Ltd.47 The managing director of OLL Ltd. was 

sentenced to three years following deaths of children during a holiday in Lyme 

Bay. He was grossly negligent in not addressing serious risks pointed out by 

previous staff. Significantly, the company was small, making it easy to pinpoint

45 Appendix 1. The Time Line.
46 R. v Adomako [1995] 1 A.C. 171.
47 R. v Kite & OLL Ltd [1994] Winchester Crown Court, 8,h December, 1994, unreported., see also G. Slapper, 
"A Corporate Killing." [1994] Nezv Law Journal, 1735.
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45 Appendix 1. The Time Line.
46 R. Adomako [1995] 1 A.C. 171.
47 R. v Kite & Oil Ltd [1994] Winchester Crown Court, 8th December, 1994, unreported., see also G. Slapper, 
"A Corporate Killing." [1994] New Law Journal, 1735.
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the directing mind, as was the case with another successful corporate 

manslaughter prosecution brought against the MD of Jackson Transport 48 

following death of an employee who inhaled chemicals.

However, for larger companies, O'Doherty49 pointed out that in determining if 

the White Star Line was guilty of manslaughter by gross negligence following 

the sinking of the Titanic, a court would have to convict on the basis of Bruce 

Ismay's 50 gross negligence and this conviction would not be certain. Failure of 

the company to provide sufficient lifeboats might now be seen as grossly 

negligent, but was Ismay personally grossly negligent?

In 1999, legal confusion was reinforced when the broader rule in Meridian was 

rejected in R v Great Western Trains Co Ltd (Southall),5'* which involved the 1997 

train crash in west London (see Appendix 1.) The prosecution argued that the 

law had changed since Adomako, and that an objective test now applied, negating 

the need to identify a directing mind and prove the defendant's guilty mind. 

They argued that measurement of gross negligence was against an objectively 

reasonable standard and if the management failure amounted to gross 

negligence, the company should be convicted. However, Scott Baker J. contended 

that death by gross negligence was not an entirely objective crime. He confirmed 

that the prosecution had to identify GWT's negligent controlling mind and that it

48 R. p Jackson Transport (Ossett) Ltd, ( unreported), 1994.
49 S. O' Doherty, "Corporations, Manslaughter and the Titanic", Vol. 163 (40) Justice of the Peace, October 
1999, 789.
50 The Managing Director of the White Star Line.
51 R. v Great Western Trains Co. Ltd. [1998 ] C.O.D. 239. On 19th September, 1997, a train travelling from 
Swansea to Paddington at 135 mph passed a red signal and collided with a train routed in front of it, killing 
7 people, injuring 156 and causing enormous damage. The automatic train protection was not working and 
there was no second driver.
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remained a condition precedent to a conviction for manslaughter by gross 

negligence for a guilty mind to be proved.

This case also followed P&O in rejecting 'aggregation'. A charge under Section 3 

HSWA52 was opted for. However, significantly the judge felt that his ruling had 

"little practical effect save to eliminate the opprobrium that would follow a 

manslaughter conviction."53 He echoed Lord Nolan in Meridian :

"There are many who say that ... the law is unsatisfactory, 

however, if it is to be changed it is up to Parliament." 54

The fine imposed on GWT was the highest in the Act's history but was 

"equivalent to £572 for an individual".55 The spectacular failure of this trial 

questioned why hundreds of thousands were spent on a prosecution that 

collapsed before evidence was laid? Courts were still shackled by inappropriate 

law.

52 Section 3 HSWA1974:
General duties of employers and self employed to persons other than their employees;
"(1) It shall be the duty of every employer to conduct his undertaking in such a way as to ensure, so far as is 
reasonably practicable, that persons not in his employment who may be affected thereby are not thereby 
exposed to risks to their health and safety.
(2) It shall be the duty of every self employed person to conduct his undertaking in such a way as to ensure, 
so far as is reasonably practicable, that he and other persons (not being his employees) who may be affected 
thereby are not exposed to risks to their health or safe.y.
(3) In such cases as may be prescribed, it shall be the duty of every employer and every self employed 
person. In the prescribed circumstances and in the prescribed manner, to give to persons (not being his 
employees) who may be affected by the way in which he conducts his undertaking the prescribed 
information about such aspects of the way in which he conducts his undertaking as might affect their health 
or safety."

53 Southall, op. cit. at n. 51.
54 Meridian, op. cit. at n. 32.
55 S. Trotter, "Safety and Profit", Vol. 149 New Law Journal, 20th August, 1999, 1279.
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The prosecution in Southall underlined the problem56 in an appeal via Attorney 

General Reference No. 2 1999,57 (AG. Ref. No.2) which referred two questions:

1 Can a defendant be convicted of manslaughter by gross 

negligence in the absence of evidence as to the state of his mind?

The answer to this was affirmative. The Adomako test was objective.

2 Can a non-human defendant be convicted of 

manslaughter by gross negligence in the absence of 

evidence establishing guilt of an identified human?

The answer here was no.

The Attorney General had advocated a role for 'aggregation'. This was 

dismissed despite the fact that 'identification' envisaged a company as an 

organism, a brain connected with hands and despite arguments from for 

example. Smith and Hogan in 1996, who contended that as there is 

'aggregation' in tort, " so there is a place for it in offences of negligence." 58 

Indeed, in US Federal law, collective knowledge allowed imputation by 

'aggregation' to a company.59

56 "If a company is large, ... it may conduct its undertaking negligently ....knowing that unless the 
prosecution can prove beyond reasonable doubt that a directing mind personally organised, procured or 
directed the specific wrong, neither the individual nor the company could be convicted for manslaughter".

57 Attorney General Reference No.2 [1999] 3 W.L.R. 194.
58 J. Smith and B. Hogan, Criminal Law. Butterworths, London, 1996, p. 189.
59 C. Wells, Corporations and Criminal Responsibility. Clarendon Press, Gloucestershire, 1993.
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Rose LJ. in AG Ref No.2, like Scott Baker J in Southall, handed the problem back 

to Parliament, interestingly just after the Ladbroke Grove/ Paddington rail crash 

of 1999 which left 31 people dead after a train went through a red signal.60

While December 1999, saw the third corporate prosecution for manslaughter 

successfully brought against directors of a small haulage firm, Ray Bowles 

Transport61, there was still no successful prosecution of a large corporation for 

manslaughter by gross negligence where the negligence was system based and 

occurred at a level remote from the happening of the incident. The law still 

allowed the director/senior officer of a large limited company to shelter behind 

the veil of incorporation unless he personally caused, directed or expressly 

permitted the individual wrong, which in barn caused the accident and which in 

turn caused the death. This contrasted with small companies such as Oil Ltd 

which were ruined and directors imprisoned for the same conduct.

IV. Corporate Killing: A step in the right direction?

"The present law is unclear... .ivhere corporations are concerned, 

it is ineffective." 62

"It is surprising that the Government has stood by while criminal 

law struggled to fit the foot of corporate negligence into the

60 D. Bergman, "Manslaughter and Corporate Immunity", Vol. 150 New Law Journal, 3rd March 2000, p.316: 
"Rail Track directors must sleep better...with the knowledge that manslaughter ...is an unlikely charge".
61 R. v Roy Bowles Transport Ltd C.C.C. 10th December 1999 (unreported). The company was found guilty of 
ignoring the excessive working hours of its driver who fell asleep at the wheel, killing a motorist.
62 Jack Straw in: Home Office, Reforming the Law on Involuntary Manslaughter: The Government's Proposals, 
HMSO, London, May 2000.
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slipper of common law manslaughter, with remarkably little 

success, given the impossibility of making the slipper fit."63

Following the disasters in the 1980's and early 1990's,64 all of which were 

preventable, the Government sought an alternative to 'identification' in relation 

to imposing liability, by issuing a consultation paper on the common law of 

involuntary manslaughter.65 In 1996 the Law Commission published a report on 

involuntary manslaughter 66 which proposed the offence of corporate killing, 

though the consultation document did not appear until May, 2000, (see The Time 

Line). The 2000 paper 67 proposed three offences to replace manslaughter. For 

individual offenders, two offences were proposed:

i. Reckless killing 68

ii. Killing by gross carelessness which would replace manslaughter by gross 

carelessness.69

A corporation could be indicted for these offences through 'identification', 

iii A third offence of corporate killing, committed only by a corporation, was 

proposed as the corporate equivalent of killing by gross carelessness, 

attempting to overcome problems linked to 'identification' by a test based 

on 'management failure' and separating individual and corporate

63 R. Lissack, QC, Corporate Manslaughter-A Problem Solved? Presentation at the CCA Conference; Directors 
Duties and Safety Enforcement, London, 19th November, 2007.
64 Not only did the disasters result in the deaths of almost 1000 people but they had traumatic effects on the 
lives of thousands of relatives. See Disaster Action, The Case for Corporate Responsibility: Corporate Violence and 
the Criminal Justice System. Disaster Action, London, 1995.
65 Law Commission, Criminal Law: Involuntary Manslaughter. Consultation Paper No 135,1994.
66 Law Commission, op. cit. at n. 2.
67 Home Office, op. cit. at n.62.
68 For reckless killing , it must be shown that the offender was aware that his conduct which caused the 
death, involved a risk of causing death (or serious injury) and it was unreasonable for him to have acted in 
this way
69 For killing by gross carelessness, it must be shown that there was an obvious risk that his conduct which 
caused the death, would cause death (or serious injury) and this conduct fell far below what could be 
reasonably expected in the circumstances.
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culpability. A director could be prosecuted for an individual offence but 

where there was no individual culpability a company could be prosecuted 

for manslaughter.

Unlike 'identification', this offence distinguished conduct to found liability as 

opposed to the status of those responsible. Rather than "actus non facit reum 

nisi mens sit rea" and a search for at least one person with a culpable mind, the 

new offence attacked fatal safety failures at management level.70

There would be a management failure if the way corporate activities were 

managed or organised failed to ensure the health and safety of persons 

employed in or affected by those activities; the failure could be a cause of a death 

even though the immediate cause was the act or omission of an individual.

The separate offence was a broader, holistic, systems approach not deriving from 

the actions of one individual.71 Replacing the broad offence (encompassing 

murder to accidental death), with narrower offences with differing fault elements 

would help courts to pinpoint offences.

The concept of management failure was positive but had limitations. The Law 

Commission had the right diagnosis but the wrong solution.72 While corporate 

killing would affect corporate manslaughter by gross negligence, 'identification' 

would continue to determine culpability for offences other than regulatory.

70 Corporate killing would occur where: (a) Management failure by the corporation is the one cause of the 
person's death and (b) the failure falls far below what can reasonably be expected of the corporation in the 
circumstances.
71 An analogous approach is found in the concept of corporate culture as discussed in Chapter 6.
72 D. Bergman, op. cit. at n.60.
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The Law Commission believed that the only way courts could decide if 

companies were guilty of offences requiring recklessness /intention was by 

considering an individual's state of mind despite arguments that corporations 

exhibit intentionality via 'corporate policy'.73

The 'management failure' concept addressed some problems but it did not define 

management, with the result that courts would be left to decide on a narrow or 

broad interpretation. Given the judicial aversion to corporate liability in P&O 

and Southall, it would most likely be narrow. Judges were still resisting the idea 

of a connection between decisions at the top of companies and accidents on the 

ground.

V. Conclusion.

Since the turn of the new century, the crash at Hatfield (October, 2000, 4 dead) 

and Potters Bar (7 dead. May, 2002) occurred. The story of the Hatfield trial 74 

was more or less predictable. After a trial lasting more than 6 months, in July 

2005, manslaughter charges against Balfour Beatty and five rail bosses were 

thrown out, which some understandably considered "a disgusting farce".75 A 

week later, the company pleaded guilty to breaching safety standards, after five 

years of maintaining innocence.

The train had been derailed by a cracked section of rail in which 35 metres of rail 

had disintegrated. The fault was identified 21 months before the derailment but

73 Disaster Action, op. cit. at n. 64, p. 78. See also B.Frisse and J.Braithwaite, "The Allocation of Responsibility 
for Corporate Crime - Individualism, Collectivism and Accountability", Sydney Law Review, 1988, 468, at p. 
483.
74 Op. cit. at n.3.
75 P. Hampton, "Corporate Manslaughter lets Companies off the Hook", Crime and Justice, 11th August 2005.
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left unrepaired. Network Rail failed to impose a speed restriction despite 

warnings.

In his judgment on Hatfield, Mr Justice Mackay said that in over 30 years as a 

lawyer, he regarded the "failures of Balfour Beatty....as the worst example of 

sustained industrial negligence in a high risk industry I have seen".76

Meanwhile, the Government appeared to be in no hurry to bring forward 

legislation. Prevarication remained the key word. While the concept of 

Corporate Killing was mentioned again in December 2000 in the Queen's Speech, 

(see appendix 1. The Time Line), it did not reach Parliament in this session. The 

promise to create the new offence was repeated in May, 2001 in the Labour 

Manifesto the Bill was still not included in the Parliamentary session of 2002-3.

Despite at times loud and vigorous rhetoric from the Government, for example 

when in May, 2003 the then Home Secretary, David Blunkett, announced that a 

timetable for legislation would be announced shortly thereafter, no timetable 

followed. Home Office promises of a draft Bill were made and promptly broken 

with monotonous regularity for a further two years, leading up to the 

publication of a draft Bill in March, 2005, with a consultation period ending in 

June, 2005. This was in turn followed by intense industry lobby and further 

prevarication for two years (as is elaborated on in Chapter 3. VII.), before the 

enactment of the CMA in April, 2007.

Throughout this long period of prevarication, judicial decisions in relation to 

corporate harm continued to be constrained by the law as it stood. In terms of 

retribution and deterrence the consensus that a corporation should be held liable

76"Sense of injustice remains after record Hatfield fines." Vol. 155 New Law Journal, 14th October 2005,1511.
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for unintentionally causing death, where death is caused through its gross 

carelessness, did not produce convictions.77

The issue was pushed between Parliament and the courts over too many years 

with the question of individual liability in large measure frustrating progress. 

Large corporations remained immune from successful prosecution for 

manslaughter by gross negligence, where negligence was based on deficient 

corporate systems, often far from the scene of the accident. The veil of 

incorporation continued to shield culpability.

For industry, the message from the courts reflected an inability to find a solution 

to properly attaching responsibility in the criminal context to the failings of 

corporations and corporate individuals. The law was inadequate in getting to 

grips with the problem of dealing with the corporation as 'economic man' as 

opposed to interpersonal crime. The legal message did not focus the minds of 

those at the top of large organisations. Corporate death meant only fines for the 

most part or targeting those further down the corporate ladder.

In March 2005, the Draft Corporate Manslaughter Bill stated the obvious, that 

current manslaughter law:

" ..fails to reflect the reality of modern corporate life...operates 

too restrictively... fails to deliver an effective sanction and is not 

delivering justice." 78

77 Judicial concern was evident from extracts from judgments of two courts in respect of the same case; the 
prosecution of G.W.T. arising from Southall, op. cit. at n. 51: Rose LJ. (Court of Appeal); "That is a matter for 
Parliament not the courts" and Scott-Baker J. (Old Bailey); "There is little purpose in the Law Commission 
making recommendations if they are to be allowed to lie for years on a shelf gathering dust."

78 Home Office, op. cit at n.l 1.
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The draft was a long time in coming and by that stage it was not difficult to agree 

with the sentiments of Monbiot:

"But at least something is happening, or might possibly be

happening and that after 9 years...is a minor miracle." 79

Two further years passed before the CMA was passed. The intense lobby debate 

during these two years between the well financed industry lobbyists and less 

well financed safety lobbyists 80 provides a useful guide to the difficulties of 

attributing guilt to the corporate person, the fine nuances of argument, to the 

political battle which surrounded the birth of the Act and the consequent 

message it would hold for industry. This aspect is further developed in Chapter 

Two which looks at the elements of the offence of corporate manslaughter in the 

CMA to decide if the safety message it can deliver to industry has been worth the 

wait.

79 G. Monbiot, "The Business of Killing has been neutered to please Employers", Monbiot.com, Guardian, 29th 
March, 2005.
80 For example, the Centre for Corporate Accountability.
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CHAPTER 2.

The Corporate Manslaughter and Corporate Homicide Act: Elements of the 

Offence of Corporate Manslaughter.81

I. Introduction; worth the wait?

The CMA, the legislation proposed to deal with the problems related to 

attributing guilt to the corporation, as outlined in Chapter One, developed at 

iceberg speed. It was a 'political hot potato' which had the Government 

swinging back and forward in its approach, faced with an intense lobby over 12 

years. The question now is: has the outcome been worth it? Does it fulfill the 

twin objectives of allowing industry to power ahead but also of ensuring or at 

least regulating, safety? Can the new law control, for example, the mercenary 

Chief Executive who sees anything outside the financial aspects and Committees 

of commercial organisations as a waste of time, at best something worthy of only 

lip service? Such individuals are not necessarily the exception to the rule. The 

nature and attitude of the Chief Executive or the Chairman, for example, can be 

powerful influences on senior staff. Board decisions constitute exercises of 

significant social power. For both large and small companies, the law needs to 

deliver a message that they must constantly bear in mind the balance needed 

between the maximization of profit and the protection of individual rights. Some 

businesses are keen to stress their credentials as good corporate citizens but 

whether or not public relations can equate with genuine ethical choices is more 

problematical.

31 The title of the offence changed from "corporate killing" to "corporate manslaughter" (corporate homicide 
in Scotland) but the basics of common law gross negligence manslaughter remained.
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To achieve the restraints needed to align the private and public good, the law 

needs to alter companies' decision making processes to require them to take 

account of non- profit interests. Company law in general and the CMA in 

particular, need to be instruments of broad social policy. It is now proposed to 

analyse the key elements of the CMA, as they affect companies to decide if this 

objective can be achieved by the new legislation.

II. Elements of the offence.

The basis of the offence of corporate manslaughter is found in Section 1(1) and 

Section 1(3):

Section 1(1):

"An organisation 82 to which this section applies is guilty of an 

offence if the way in which its activities are managed or 

organised-

(a) causes a person's death , and

(b) amounts to a gross breach of a relevant duty of care owed by 

the organisation to the deceased.

Section 1(3):

An organisation is guilty of an offence under this section only if 

the way in which its activities are managed or organised by its 

senior management is a substantial element in the breach 

referred to in subsection (1)."

82 The Act applies to organisations, which includes corporations, partnerships, trade unions and employers 
associations. (Section 25 CMA).
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Section 1 (4) (c) defines senior management as: 

the persons who play significant roles in -

(i) the making of decisions about how the whole or a substantial part 

of its activities are to be managed or organised, or

(ii) the actual managing or organising of the whole or a substantial 

part of those activities".

In other words, the issue of liability requires;

1. An organisation;

2. which owes a relevant duty of care to the victim;83

3. the way the activities are managed or organised must be a gross breach of the 

duty;

4. a substantial element in the breach must be in the way the activities are 

organised or managed by the senior management;

5. death must be caused by the way the activities are organised or managed.

As well as analyzing the above key elements, this chapter will also briefly 

consider the question of including 'serious injury' as part of the Act, the element 

of 'causation', as well as the aspects of jurisdiction and timing.

As noted in Chapter One, particular emphasis in the analysis will be given to key 

variations in wording between the 2005 Bill and the 2007 Act as the lobby debate 

on these key elements gives valuable insights into the difficulties involved in 

attributing guilt to the corporate person and the political forces involved in the 

genesis of the legislation.

83 Duties are based on fault even if a stricter statutory duty has replaced the common law duty. Section 2 (4) 
preserves a duty of care where the law of negligence has been superceded by statutory provision imposing 
no fault liability compensation schemes.
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It is also noted once again that this work seeks to look at the message for 

industry, not other aspects of the Act which apply to for example public 

functions, military and policing.

II. (a) Corporate culpability linked tightly to Senior Managers/ Management: 

An Unnecessary Restriction to Prosecution?

This element of the Act became known post 2005 as the 'senior manager- test.84 

In many ways it had the potential to be an unnecessary restriction to prosecution 

in legislation purporting to have at its core the isolation of failures in the 

adequacy of the way the corporate person is managed or organised. Section 1(3) 

CMA, changed the wording of the 2005 Bill85 from 'senior managers' to question 

if, once a management failure causing death is established, a substantial element 

of the failure was at a senior management level.

The Law Commission in its 1996 consultation 86 had recommended that death 

should be caused by a 'management failure' by the corporation, a phrase also 

recommended by the 2000 document.87 The wording of Clause 1(1) in the 2005 

Bill had been, according to the Government, used to replace 'identification' and

84 Clause 1 (1)2005.

85 Clause 1 (1) 2005 had proposed that the offence would be committed if ; "the way in which any of the 
activities are managed or organised by its senior managers-

(a) causes a person's death, and

(b) amounts to a gross breach of the relevant duty of care owed by the organisation to the deceased."

At Clause 2, it proposed that;

" A person is a "senior manager" .. .if he plays a significant role in -

a) The making of decisions about how the whole or a substantial part of its activities are to be 
managed or organised, or

b) (b) the actual managing or organising of the whole or a substantial part of those activities".
86 Law Commission, op. cit. at n. 2.
87 Home Office, op. cit. at n. 62.
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to reflect complexities of decision making in large and smaller organisations 88, 

with the focus on working practices, in the way senior management level 

activities were managed. Localised or junior management failings would not 

found liability.89

The Introduction to the 2005 Bill90 noted that Clause 2 was meant to catch senior 

officers of large regional divisions in a national or multinational corporation,91 

adding the somewhat obvious comment that a 'substantial' part of a smaller 

organisation differed from a 'substantial part' of a larger one. The wording, it 

said, sought to link corporate liability to a particular level of management 

responsibility, not to the management or organisation of a particular level of 

activity.92

II. (b) Senior Managers/ Management: poorly defined terminology and a 

difficult test to apply.

Despite the Government's intentions, the 'senior manager' aspect was the most 

widely criticized aspect in the lobby debate from 2005 to 2007. At first sight, the 

wording seemed straightforward ; if a judge found a relevant duty of care, the 

prosecution had to prove that the way the organisation's activity was managed / 

organised by senior managers (for example, training, supervision, or instruction), 

caused death and amounted to a gross breach of a duty of care. However the

88 Home Office, op. cit. at n. 11, paras. 25 -26.
89 The latter might provide evidence of management failings at more senior levels.
90 Home Office, op. cit. at n.ll.
91 Ibid.
92 Where reasonable safeguards were employed and a death still took place, there would be no liability. 
Individuals would still be prosecuted under the current common law offence. See generally, Home Office, 
op. cit. at n.ll, paras. 25-31.
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words 'significant' and 'substantial' are ambiguous. Are they to be linked, for 

example to employees, turnover or layout? Is 'substantial' to be taken in its 

'natural' meaning as in 'more than trivial' or more narrowly as in criminal 

argument? 93

The idea of removing the need to identify individuals and concentrating on the 

way the organisation is managed was positive; the way the activity was 

organised and managed must be the cause of death and be grossly negligent. 

However, there was a risk of turning a Nelsonian blind eye to those further 

down the hierarchy, for example, the conduct of an offshore oil platform 

manager or the manager of a construction site would not be relevant,94 unless the 

offence was proved to be caused by the way senior managers managed or 

organised the company, arguably, allowing for cascading of decision making. 

Evidence to the SCHAWP 95 suggested this was already happening, reducing the 

priority given to health and safety as a result.

It was argued that the time taken in trials to decide who were included in this 

category, and especially if the company is not managed in England, would have 

been counter productive,96 but a company is more than senior people. Not to 

prosecute grossly negligent failures below that level greatly diminishes the 

effectiveness of the offence.

93 For full discussions on this topic see: House of Commons, UK Home Affairs and Work and Pensions 
Committees, Draft Corporate Manslaughter Bill, First Report of Session, HC 540-1. HMSO, London, December, 
2005 (referred to as the SCHAWP in the text). See also: CCA, Response to the Government's Draft Bill on 
Corporate Manslaughter, CCA, London, June, 2005, pp. 30-35, and CCA, Written Evidence to the Select 
Committee on Home Affairs and Work and Pensions First Joint Report, Session 2005-6, Draft Corporate 
Manslaughter Bill, HC 540-1. CCA, London, 2006, para. 135.
94 D. Whyte, "Fatal Flaws in the English Corporate Manslaughter Bill", Vol. 67 Employment Law, June 2005, p. 
4., and D. Whyte, "Getting away with Homicide", Scolag Journal, August, 2005, p. 170.
95 CCA, op. cit at n.93.
96 D. Bergman at the CCA Conference, Whither Enforcement? Health and Safety Enforcement and Penalties, CCA, 
London, November, 2006, noted that "Of course, if you were a good corporate lawyer, hat is what you 
would be suggesting."
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The 1996 Law Commission wording would have allowed any serious failure, at 

any level of management, including supervisory, to lead to the company being 

prosecuted for manslaughter. It is true that for such a serious charge, to allow 

just any individual's criminal conduct to trigger liability would be an 

unacceptable form of vicarious liability. Many people with important roles are 

not categorized as 'senior managers', and offences are also committed further 

down the hierarchy. Despite the intention of relating to complex decision 

making processes, the 2005 wording did not change the relative ease of 

prosecuting smaller companies.97 In larger companies, with complex 

management structures or for example on construction sites with a number of 

subcontractors, the difficulty of bringing a charge of corporate manslaughter 

would have continued.

The CCA98 raised the question in relation to a company with, for example, 5000 

people split evenly over 10 different factories. They asked: if someone died in 

one factory and a very serious management failure, causing death, was the 

responsibility of the most senior people in that particular factory, should the 

company escape prosecution for corporate manslaughter if there were also 

failings of managers at head office level, which were not gross negligence? The 

Home Office did not categorise even the highest levels of management in 

individual factories as 'senior managers', so unless delegation of safety 

responsibility by senior managers to factory level was grossly negligent, the 

company would not be prosecuted. All could turn on how 'substantial' was

97 The Home office did admit that management responsibilities that might fall under the definition of senior 
manager, in for example, a small factory, might well be at too low a level in a larger organisation. Home 
Office, op. cit. at n. 11, paras. 29 - 30.
98 CCA, Response to the SCHAWP, op. cit at 93, p. 15, paras. 56-61..
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defined. Is one of ten equally sized factories a substantial part of a company's 

activities? Risking a narrow definition would create legal uncertainty."

The deliberations of the SCHAWP concluded that the 2005 senior manager test 

would encourage organisations to reduce the priority given to health and 

safety100 and introduce additional legal argument about who is and who is not a 

'senior manager'.101 While the introduction to the 2005 Bill stated that the 

intention was to; "capture truly corporate failings in the management of risk"102 

which is closer to other international 'solutions' (see Chapter 6), the senior 

manager concept fell short of this. The SCHAWP preferred the concept of a 

management failure related to either absence of correct process or an 

unacceptably low level of monitoring or application of a management process.103 

This was preferable, allowing for more consideration of systems, in line with the 

Law Commission definition of a management failure which placed the emphasis 

where it should be, that is, on the activities and organisational practices of the 

company.104

II. (c) The wording of the Corporate Manslaughter and Corporate Homicide 

Act.

While the Act changed the wording from senior managers to senior 

management, the definitions are similar and problems remain which prevent the

99 Ibid. para. 60.
'oo SCHAWP, op. cit. at n. 93, para. 136.
101 SCHAWP, op. cit. at n. 93, para. 149.
102 Home Office, op. cit. at n. 11, para. 14.
103 SCHAWP, op. cit. at n. 93, para. 169.
104 Home Office, The Government Response to the First Joint Report from the Home Affairs and Work and Pensions 
Committees Session 2005-06, HC 540, Draft Corporate Manslaughter Bill, Cm. 6755, March, 2006.The 
Government's reply to the SCHAWP, (Chapter 7) noted that the test had been interpreted in a way that the 
Government did not intend but it did accept the Committee's recommendation that it should be 
reconsidered.
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offence having full legal impact. As Peter Thornton and Francis Fitzgibbon of 

Doughty Street Chambers in London/05 correctly noted:

"Senior management is a term of art ...it does not necessarily 

correspond with senior positions in an organisation's hierarchy.

...{those} who have these functions (as in Section 1 (4) (c ) 2007), 

may have a modest position...and may not be 'senior' in any 

other sense. People whose functions define them as 'senior 

management' vary between companies. Titles vary between 

companies. If individuals cannot be found within the definition, 

the offence is not proved, despite death due to bad practices. If a 

junior staff member is found, the company may be liable but 

senior staff could avoid liability."

Thornton and Fitzgibbon also made the very valid point that in large 

organisations, the distance between 'real' senior management and those taking 

decisions that may cost lives, may be great but it is such organisations, for 

example transport companies, which can cause many more deaths than smaller 

organisations which have few management layers, fewer places for senior 

management to hide. The 2007 wording still places a disproportionate burden on 

smaller organisations.106

They also highlighted that Section l(4)(c) 2007 seems to distinguish strategic 

management in Section l(4)(c)(i) and operational management in Section 

l(4)(c)(ii). (Appendix IV.). While the explanatory notes said that the distinction

105 P. Thornton QC and F. Fitzgibbon QC, The Corporate Manslaughter and Corporate Homicide Bill - The Senior 
Management Test. Written opinion for CCA by Doughty Street Chambers , London, S1*1 January, 2007, para 6. 
(This opinion was based on the 2006 version of the Bill - House of Commons, The Corporate Manslaughter and 
Corporate Homicide Bill 2006, London, 20th July 2006, which, in this aspect, was unchanged in the CMA).
106 Ibid. para. 8.
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ensures that managers who set and monitor workplace practices as well as those 

who provide operational management are covered,107 it forgets that setting and 

monitoring tasks may be delegated downwards or to outsiders, who may be 

managers but not 'senior management'. This encourages the outsourcing of 

sensitive tasks and detracts from an unbroken line of responsibility.

While the Explanatory Memorandum to the Bill noted that the definition in 

Clause 1(4) (c) is intended to cover "both those in the direct chain of management 

as well as those in, for example, strategic or regulatory compliance roles",108 and 

the Ministry of Justice Guidance helpfully noted that:

" apart from directors and similar senior management positions, 

roles likely to be under consideration include regional managers 

in national organisations and the managers of different 

operational divisions," 109

the CMA wording provides many opportunities for lawyers seeking to avoid 

corporate responsibility.

As also noted by Thornton and Fitzgibbon, the wording in this version of the 

Bill, (which was also in the CMA), excludes anything comparable to ...'command 

responsibility' in international war crimes law110 which ensures that top 

commanders cannot insulate themselves from crimes committed by 

subordinates. Section 56 of the International Criminal Court Act 2001 holds that

107 P. Thornton and F. Fitzgibbon, op. cit. at n. 105. See also S. Ireland, Corporate Manslaughter and Corporate 
Homicide Bill Briefing on the House of Commons, Second Reading. JUSTICE, September, 2006. 
i°8 p Thornton and F. Fitzgibbon, op. cit. at n. 105.
109 The Ministry of Justice Guidance notes accompanied the original version of the 2006 Bill.
110 Section 56, International Criminal Court Act 2001.
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a military commander is responsible for offences committed by forces under his 

effective command and control, or his effective authority and control as a result 

of his failure to exercise control properly control over these forces where:

"(a) he either knew, or owing to the circumstances at the time 

should have known, that the forces were committing or were 

about to commit such offences and

(b) he failed to take all necessary and reasonable steps within his 

power to prevent or repress their commission or to submit the 

matter to the competent authorities for investigation and 

prosecution."

Company board members should not escape accountability by formulating a 

broken line of responsibility, which would only paper over the cracks of 

systematic bad practice. Board members are the key formulators of control 

mechanisms for the organisation. Health and safety must be designed, debated, 

controlled and monitored by the Board, based on expert advice, legal and 

technical, on a constant basis, with, for example, in larger organisations, a Safety 

Committee responsible for monitoring communication systems and failures 

throughout the organisation. They have to recognize their responsibility in every 

aspect of decision making and seek to ensure that concern for maximum safety 

control is exercised at every level of the organisation's systems, with continuous 

feedback and interaction.

It is true that not all badly run companies are run by negligent managers. Some 

have old systemic difficulties. A lower manager could argue that he inherited 

something he had no power to change and if the jury accepted that and no one 

else was in the 'senior management' definition, the company could be
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acquitted.111 Prosecution of a junior person on trial would not address the 

culture/systems/ structural failings, identified in for example, Zeebrugge, King's 

Cross or Hatfield or the trial results, which should be a core element of this 

legislation.

One positive aspect to come out of the debate 2005-2007 was seen in the 

discussion in the House of Lords on the proposed Act where it was noted that:

" inappropriate delegation....will not be a legitimate defence to a 

charge of gross negligence ."112

II. (d) The end of 'Identification' ?

In many ways, the mention of 'senior management does suggest that the 

directing mind requirement is simply being replaced by the requirement to 

identify individuals, making it a hybrid offence close to the spectre of 

'identification'. The approach of substituting a number of controlling minds for 

a single one undermines the central purpose of the legislation. As noted in 

Chapter One, the concept of 'aggregation' had been ruled out many times by the 

courts, but now it is effectively replaced by "what might be described as a 

qualified 'aggregation' which primarily bases responsibility on the activity of the 

company as an aggregate or composite entity."113

On the other hand, it can equally be argued that 'identification' has indeed been 

dealt with as while it is to be shown that a 'substantial element' of a management

111 P.Thomton and F.Fitzgibbon, op. cit. at n. 105, para. 15.
"2 CCA, Corporate Manslaughter and Corporate Homicide Bill, Briefing on Amendments to the Lords' Committee. 
CCA, London,llth January, 2007, Columns 134 - 135.
113 D. Ormerod and R. Taylor, "The Corporate Manslaughter and Corporate Flomicide Act 2007", Criminal 
Law Revieiv, 2008, p. 592.
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failure was at senior management level, it is not necessary to show that the 

failure at a senior management level was grossly negligent or that the failure was 

that of a particular senior manager. To the extent that it cannot be denied that 

different people make up the wealth creating machine, it was a positive move to 

a more holistic approach which considers organisational failure. Section 1 (3) 

allows the prosecution to rely on the conduct of others in management or 

organisation at lower levels to construct a case on the way the organisation as a 

whole was organised or managed. So if P&O had been prosecuted under the 

2007 Act it is likely that the case would have succeeded. The Act "permits 

evidence of fault to be aggregated to the extent that under Section 1, the jury is 

entitled to consider in a holistic manner the way the activities of the company's 

activities are managed or organised as long as the role of senior management 

was a substantial contributing factor to a gross breach of a duty of care".114

Overall, however, the vague aspects of the 'senior management' test and the 

high threshold for liability in Section 1(1) (b)115 ( Chapter 2.1V.) blunt the teeth of 

the new law and do not make corporate criminal responsibility for death more 

difficult to escape. The new law may also still have a disproportionate effect on 

smaller companies due to the need for the senior managers to play a substantial 

part in the management failure.

It is interesting that in February 2007, the CCA proposed an amendment:116

114 J. Horder, "The Criminal Liability of Organisations for Manslaughter and Other Serious Offences" in 
Halsbury's Laws of England Centenary Essays, Lexis-Nexis, 2007, p. 109.
115 Section 1 (1) (b) refers to the need for " a gross breach of a relevant duty of care owed by the organisation 
to the deceased", (Appendix IV.)
116 JUSTICE, The Corporate Manslaughter and Corporate Homicide Bill. Discussion Paper, Amendment 4, Grand 
Committee debate, 18th February, 2007.
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"An organisation to which this section applies is guilty of an 

offence; (a) if the way in which any of its activities are managed 

or organised;

(i) causes a person's death,

(ii) amounts to a gross breach of a relevant duty of care owed by 

the organisation to the deceased, and

(iii) the gross breach would have been prevented had all 

reasonable precautions been taken and all due diligence been 

exercised by those at a senior management level within the 

organisation."

It also proposed amending Clause 1(4) (c) to:

"Senior management level ...includes those who occupy a senior 

position within the organisation and play significant roles in; the 

making of decisions about how the whole or a substantial part of 

the activities are to be managed or organised or the actual 

managing of the whole or a substantial part of those activities, 

whether or not the actual decisions or management are delegated 

to others in the organisation."

The concept of 'due diligence', well known in business, reflected the 'command 

responsibility' theme mentioned above as an incentive to senior managers to take 

appropriate steps to obviate gross failures. However, by this stage, the die was 

cast.
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III. The Relevant Duty of Care.

"This is perhaps the most complex area of the Act -both for 

lawyers and for lay people." 117

"Movement in concepts of the duty of care in tort is notorious 

and presents difficulties of uncertainty." 118

Section 1 (1) CMA allows liability only if there is a duty of care owed to the 

deceased by the corporate body,119 which links it tightly to negligence.

Section 2 defines the meaning of "relevant duty of care". Section 2(1) sets out 

groups within which the relevant duty of care must fall120 : organisations as

117 CCA, Guidance on the Corporate Manslaughter and Corporate Homicide Act 2007. CCA, London April, 2008, p. 
33.
118 L. Trevelyan, "Fatally Flawed ?", Vol. 102(18) Law Society's Gazette, 2005, p. 14.
119 Appendix IV.

120 Section 2(1) : A "relevant duty of care" in relation to an organisation, means any of the following duties 
owed by it under the law of negligence-

(a) a duty owed to its employees or to other persons working for the organisation or performing services for 
it

(b) a duty owed as occupier of premises;

(c ) a duty owed in connection with-

(i) the supply by the organisation of goods or services (whether for consideration or not),

(ii) the carrying on by the organisation of any construction or maintenance operations,

(iii) the carrying on by the organisation of any other activity on a commercial basis, or

(iv) the use or keeping by the organisation of any plant, vehicle or other thing ."

Section 2 (4) states that:

"A reference in subsection (1) to a duty owed under the law of negligence includes a reference to a duty that 

would be owed under the law of negligence but for any statutory provision under which liability is imposed 

in place of liability under that law."
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employers121 and occupiers122. Duties as employer go beyond employees to 

include other persons working for the organisation or performing services for it: 

-organisations as manufacturers towards those who buy their products;

-transport operators towards those who are their passengers;

-other organisations who supply goods and services to those who receive their 

goods and services, for example, rail and transport services;

-organisations involved in construction or maintenance operations123 to those 

affected by their activities;

-organisations involved in keeping any plant, vehicle or other thing towards 

those affected by this, another very wide category;

-commercial organisations, to those affected by their activities.

Section 2(5) makes the point that "...whether a particular organisation owes a duty of care to a particular 
individual is a question of law. The judge must make any findings of fact necessary to decide that question."

Section 2(6) notes that ".. .there is to be disregarded -

(a) any rule of the common law that has the effect of preventing a duty of care from being 
owed by one person to another by reason of the fact that they are jointly engaged in 
unlawful conduct;

(b) any such rule that has the effect of preventing a duty of care from being owed to a person 
by reason of his acceptance of a risk of harm."

Section 2(6) makes it clear that the duty will not be excluded by ex turpi and volenti doctrines, in contrast to 
civil law,-as the victim will not be taking a voluntary risk, being compelled to do it as an employee.

121 It is in this group of employer duties that most prosecutions under the Act should take place.
122 For example, the deceased could be someone trespassing or unknowingly getting access to a railway line 
or crossing, or a child playing on a building site where the track operator, or contractor is at fault.
123 Section 2 (7) defines "Construction or maintenance operations" as;

"(a) construction, installation, alteration, extension, improvement, repair, maintenance, demolition, 
decoration, cleaning, demolition or dismantling of-

(i) any building or structure,

(ii) anything else that forms, or is to form part of the land, or

(iii) any plant, vehicle or other thing;

(b) operations that form an integral part of, or are preparatory to, or are for rendering complete, any 
operations within paragraph (a)."
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The duty in relation to the keeping of any plant vehicle or other thing, like 

Section 2 as a whole, is broad and wide encompassing and this breadth is to be 

welcomed.

III. (a) Tied to the Law of Negligence ?

The introduction to the 2005 Bill, contended that use of the duty of care 

"provides a sensible approach ... organisations will be clear that the new offence 

does not apply in wider circumstances than the current offence of gross 

negligence manslaughter" 124 arguing that this was in line with the legal test for 

manslaughter as it related to individuals.

This differed from the approach of the Law Commission in 1996 which 

proposed an offence based on failure to ensure the health and safety of 

employees or members of the public, arguing that "... terminology of negligence 

and duty of care is best avoided within the criminal law because of the 

uncertainty and confusion that surround it".125 The Government in 2005 argued 

that this approach was not acceptable as it did not define the relationship with 

duties imposed by health and safety legislation, as well as duties imposed under 

the common law to take reasonable care for the safety of others.126 However, 

while arguments for consistency are understandable, legally the tie to negligence 

is complex and provides "ample opportunity for all the legalistic pedantry that 

might subsequently arise in court cases".127 The common law concept within the

124 Op cit., at n. 11, para. 17.
125 Law Commission, op. cit. at n. 2, para. 3.14.
126 CCA, op. cit. at n. 98, para.31.

127 SCHAWP, op. cit. at n. 93, para. 101.
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statute held the potential to confuse juries with uncertainty leading to fewer 

corporate prosecutions.

In evidence to the SCHAWP, the CCA provided an example of potential 

complexity in relation to the Government's 2005 approach.128 It cited Wacker, 129 

which involved the prosecution of a driver for the manslaughter of 58 

immigrants who suffocated in his lorry when illegally entering the U.K. The 

original defence invoked 'ex turpi causa non oritur actio', arguing that that no 

duty of care was owed, as the immigrants were involved in a criminal act. 

However, the Court of Appeal held that due to different objectives of civil and 

criminal law, concepts such as the duty of care required adaptation. In its 

evidence, the CCA contended that the 2005 proposals in relation to the duty of 

care, made this approach impossible, as existence of a duty of care was decided 

by the civil law of negligence.

The SCHAWP130 had proposed removing the concept of the duty of care in 

negligence, to return to the Law Commission's proposal that an organisation 

should be liable when a management failure caused the death of an employee or 

any other person affected by its activities. However, the Government's Response 

to the SCHWAP131 reinforced its original decision to found the new offence on 

gross negligence manslaughter.132 The SCHAWP had also proposed building the

128 Op. cit. at n. 93, para. 100.
129 R. v Wacker [2002] E.W.C.A. Crim. 1944: [2003] Q.B. 1207.
130 SCHAWP, op. cit. at n. 93, para. 105.
131 Government reply to SCHAWP, op. cit. at n.104, Chapter 5.
132 Ibid. It considered that the Law Commission's original proposal would "create uncertainty about the 
range of new circumstances in which a court might hold that an organisation was under an obligation to act, 
and by finding liability in new circumstances, would impose new obligations on organisations" and 
considered that while the legislation should provide a new way of attaching liability to organisations, "it 
should not seek to redefine the circumstances in which an organisation must act." It considered that
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offence on statutory health and safety duties for example, HSWA, but the 

Government contended that these were established regulatory safety regimes 

whose purpose was not to identify particular circumstances when organisations 

have a duty to take reasonable care but to provide broad, specific obligations 

designed to provide safety at work and as such were not appropriate to define 

the scope of this new offence. However, they did agree that they would be 

important in assessing if an organisation had taken reasonable steps to take 

reasonable care.133

In relation to the argument on the question of 'ex turpi causa non oritur actio' 

referred to above, the Government did not consider that this doctrine raised 

problems, in that, 'as a defence to a civil claim, it would not prevent a duty of 

care from being owed for the purposes of the new offence'.134

Nor was the Government swayed by concerns about adding complexity. It 

argued that the new approach accommodated a pragmatic response, as existence 

of a duty would be decided by a judge and would not interfere with the jury's 

task of deciding if conduct amounted to gross management failure. It contended 

that setting out categories of activity to draw a line round activities to which the 

duty of care could apply had both 'clarifying and substantive effects'.135

"drawing up new rules .... for management failure specifically for... this offence would be., long and 
complex ..., ...delaying the bill and it was more practical for the offence to relate to existing legal 
obligations on organisations to take reasonable care.

133 Government reply to SCHAWP, op. cit. at n.104. Chapter 5, plO.
134 Ibid.
135 Government reply to SCHAWP, p. 11, point 13.
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The SCHAWP had urged that136 if the Government did decide to continue to base 

the offence on duties of care owed in negligence it did not believe the common 

law concept should be limited by introducing categories where a duty of care 

must be owed, that is the narrowing of the scope of the relevant duty of care to 

be applicable only to categories in clause 4 of the 2005 Bill.137 The use of 

categories was an attempt to provide certainty by restricting the duty of care, not 

by whether the death was foreseeable or not,138 but by category of victim. 

However, this could have been achieved more easily for example, by adding a 

sub clause with the words 'any other duty of care'.139 A company should owe a 

general duty of care to anyone it negligently kills.

III. (b) The wording in the Corporate Manslaughter and Corporate Homicide 
Act.

The CMA benefited from the two years of lobby following the 2005 Bill in that it 

widened the categories of duties owed;

to other persons working or performing services for the organisation 

(whether for consideration or not, as well as employees (Section 2 (l)(c)(i);

duties owed in connection with the carrying out of any construction or 

maintenance operations (Section 2 (1) (c) (ii));

136 SCHAWP, op. cit. at n. 93, para. 108.
137 Clause 4, 2005 Bill. This referred to employees in terms of the organisation's capacity as an employer. 
Subclause 4 (1) (b) referred to the employer's duties under the law of negligence as land occupier with no 
reference for example tofor example, "visitors and neighbouring owners". Subclause 4(1) (c) referred to; "the 
supply by the organisation of goods or services (whether for consideration or not)" and 4 (1) (c) referred to 
"the carrying on by the organisation of any activity on a commercial basis." Importantly, it did not refer to 
users of services or customers.
138 In civil law, the existence of a duty of care is decided by considering; is the damage foreseeable; is the 
relationship between defendant and victim sufficiently proximate; is it fair, just and reasonable to impose 
such a duty?
139 D. Bergman, op. cit. at n.93.
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duties involved with the carrying on by the organisation of any other 

activity on a commercial basis (Section 2 (1)( c) (iii)) and

duties involved with the use or keeping of any plant, vehicle or other 

thing (Section 2 (1) (c) (iv).

However the duties are still based on fault, even if a stricter statutory duty has 

replaced the common law duty, as is noted in Section 2 (4)", in relation to which 

Ormerod and Taylor140 point out,

"Section 2(4) is....applicable to preserve a duty of care...in cases 

where the law of negligence has been superceded by statutory 

provision imposing no fault liability compensation schemes. The 

Explanatory Notes give the example of the Carriage by Air Act 

196LThe technicalities potentially involved in identifying such 

civil law duties are obvious. Will criminal practitioners feel 

comfortable dealing with such issues or will specialist negligence 

practitioners be instructed to deal with these elements of a 

prosecution? For some of the larger and wealthier organisations 

one can imagine precisely that approach in defending a charge.

The requirement of a duty adds to the layers of complexity of the 

offence."

The trial judge decides, as a question of law, if a duty exists, (Section 2(5)).141 

"Given the potential breadth of the categories of duty and examination of the 

common law necessary to determine whether a duty does exist, it is reassuring to

140 D.Ormerod and R. Taylor, op. cit. at n. 113, p .599.
141 Section 2 (5) CMA ; "For the purposes of this Act, whether a particular organisation owes a duty of care to 
a particular individual is a question of law. The judge must make any findings of fact necessary to decide 
that question". Op. cit. at n. 120 and Appendix IV.
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see that the question of whether a duty of care exists is a question of law".142 In 

contrast to the common law position for gross negligence manslaughter 

however, the judge must also make any findings of fact. This will mean that 

"interesting questions about procedure ...such as whether the issue of the 

existence of a duty will be capable of being dealt with at a preparatory 

hearing."143

III. (c) The Relevant Duty of Care and:

(i) Corporate groups; corporations and parent companies.

(ii) Agency workers and individuals in subcontracting companies

These two important categories which are discussed below, produced 

considerable debate over the period 2005-2007.

(i) Corporate Groups; corporations and parent companies.

The 1996 Law Commission report144 did not mention the issue of parent 

companies but the 2000 consultation document, noted that:

"The Government is concerned that it should not be possible for 

holding companies to ... evade possible liability on a charge of 

corporate killing through the establishment of subsidiary 

companies carrying on the group's riskier business.... that group 

structures should not be used as a mechanism for evasion."

142 D. Ormerod and R.Taylor, op. cit. at n. 113, p. 600.
143 Ibid.
144 Law Commission op. cit. at n. 2.
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and it proposed that:

" the prosecuting authority should also be able to take action 

against parent or other group companies if it could be shown 

that their own management failures were a cause of the death."145

However, in the 2005 Bill, it was proposed that "a parent company (as well as 

any subsidiary) would be liable ...where it owed a duty of care... in respect of 

one of the activities covered by the offence." 146 In other words the Government's 

position had changed, arguing that, as parent companies did not owe a duty of 

care in respect of subsidiary activities, parent companies could only be 

prosecuted for breaching its own duty of care.

Against this, the CCA made the point that parent companies do not have a duty 

of care in relation to activities of subsidiaries,147 and the fact that parent 

companies may require subsidiaries to act in a particular way in relation to safety 

does not impose a duty of care on the parent company; their only legal obligation 

is under Section 3 HSWA. (Appendix IV.)148 Despite this and the 

recommendations of the SCHAWP, that a parent company should be able to be 

prosecuted when a gross management failure in that company caused death in 

one of their subsidiaries,149 the Government response maintained that as each 

company in a group is a separate legal entity, with its own rights and obligations, 

directors had no defence in arguing that they were acting on instructions from 

others in the group and that as group companies owe separate, individual

145 Home Office, op. cit. at n.62 p.19.
146 Home Office, op. cit. at n.ll, p.14, para. 37.
147 CCA, op. cit at n.112, p.16.
148 Ibid.
149 SCHAWP, op. cit. at n. 93, paras. 113 -115.
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responsibilities.150 The Government argued that issues of duties of care owed by 

a parent to, for example, employees and customers of a subsidiary would 

involve a small number of cases.151

The Government line had changed considerably since the 2000 consultation and 

this new approach continued in the CMA, very much influenced by a strong 

political lobby (see Chapter 3). In safety terms, it allows a parent company to 

know about problems in a subsidiary and yet not fund the introduction of a new 

safety system to counteract such problems.

(ii) Agency workers and individuals in subcontracting companies.

The 2005 Bill created considerable uncertainty as to whether contractors would 

owe a duty of care in relation to activities of subcontractors or employment 

agencies for agency workers killed at work.152 This is a relevant issue, bearing in 

mind the confusing employment practices of some large organisations. If 

subcontractors ignore rules and are irresponsible, why should they escape 

liability? Should the main contractor be liable only where their own 

management failure is at stake?

The SCHAWP had made the useful suggestion that where death of an agency 

worker or someone in a subcontracting company was caused by a gross 

management failure by an employment agency or main contractor, it should be 

possible to prosecute those organisations jointly, to establish either joint or

iso Government reply to SCHAWP, op. cit. at n. 104, p. 11 paras. 14 -15.
151 Ibid.
152 SCWAWP, op. cit. at n. 93, paras. 116-122.
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individual liability.153 They should not always be responsible if death occurred, 

rather only if their own management failure was at fault.154

The 2007 Act made no comment on this aspect but the Government's attitude is 

seen in their reply to the SCHAWP in March 2006, which rejected what it termed; 

'this collective guilt concept', arguing that it would suggest that "a number of 

defendants ought to be capable of prosecution even if none of them is 

individually guilty....It is a principle of criminal law that a person is convicted 

for their own wrong doing...".155 However they did foresee circumstances 

where more than one organisation owed a duty of care and gross management 

failures on the part of each...were responsible for ...death and "in such 

circumstances, prosecutions against each may well be warranted".156

The Government also made clear in its response to the SCHAWP that as the main 

contractor usually owes a duty of care as occupier, the offence would cover their 

responsibilities to take reasonable care to ensure the site was safe for 

subcontractors and their employees but this would not include supervising the 

work of subcontractors they considered competent, unless they knew or 

suspected they were using an unsafe system of work. It would include taking 

reasonable care for those on site in respect of dangerous activities. The offence 

would also cover duties of care a main contractor owed to their own employees 

as their employer, as well as to those in a similar position, including employees 

of subcontractors and non employee workers, where the main contractor had 

responsibility for directing their work. It also applied to main contractors if they

153 SCHAWP, op. cit. at n. 93, para. 119.
154 SCHAWP, op. cit. at n. 93, para. 122.
155 Government reply to SCHAWP, op. cit. at n.104, Chapter 5, para. 16.
156 Government reply to SCHAWP, op. cit. at n. 104, p. 12, para. 17.
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assumed responsibility for coordinating responsibilities of subcontractors or for 

ensuring health and safety compliance on a site as well as for plant or equipment 

they supplied.157

The Government's reply to the SCHAWP made clear that in assessing a 

management failure in such situations, the jury was to consider the statute 

framework involved.158 For projects over a certain size, a planning supervisor 

and principal contractor would have to be appointed, the latter's key duty being 

to co-ordinate work during construction to ensure effective management of 

health and safety, though this would not relieve subcontractors of responsibility 

to provide a safe system of work for their employees.

With regard to employment agencies, the Government decided that generally, 

due to the fact that they are for the most part not directly involved at the actual 

worksite as the host organisation would be in control of work systems, an 

employment agency would rarely owe a duty of care in respect of staff they 

supplied. 159 However, they noted that the Conduct of Employment Agencies 

and Employment Business Regulations 2003 did place specific duties on these 

bodies to establish if a person seeking work had the experience, training and 

qualifications required by the hiring organisation and any necessary qualification 

for the work in question and to ensure that it would not be detrimental to that 

person's interests to work for the hiring organisation. As such, the Government 

noted;

157 Ibid.
is® por example; The Construction (Design and Management) Regulations 1994, which require the systematic 
management of projects from concept to completion.
159 Government reply to the SCHAWP,op. cit. at n.104, Chapter 5, para. 17.
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"We do not consider it would be appropriate for this legislation

to... substantively ..... change... duties owed by contractors or

employment agencies in these circumstances, which requires a 

different consideration of the responsibilities of employers and 

others in control of work. The focus of the new offence is to 

define criminal liability for management failure in the context of 

the duty that employers and others owe." 160

IV. Gross Breach: A further hurdle on the route to prosecution? 161 

"Falling far below."

Section l(l)(b) of the Act limits the offence to gross breach162, which occurs only if 

the failure constitutes conduct "falling far below what can reasonably be 

expected of the organisation in the circumstances"(Section 1(4)).163 The concept, 

"falling far below..." appeared in the 1996 Law Commission proposals, though 

the Commission itself was, understandably, concerned that "it would still leave a 

large amount of judgment to the jury, and... might lead to inconsistent verdicts, 

in different cases based on similar facts." 164

Section 8 (1) of the CM A states that "it falls to the jury to decide whether there 

was a gross breach of that duty" and in doing this, by Section 8 (2):

160 Ibid.
161 D.Whyte, op. cit. at n. 94.
162 Chapter 2. II. and Appendix IV.
163 Ibid.
164 Law Commission, op. cit. at n. 2. See also Association of Personal Injury Lawyers, Corporate 
Manslaughter; The Government's Draft Bill for Reform , Nottingham, June, 2005, p. 52, para. 5.32.
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" the jury must consider whether the evidence shows that the 

organisation failed to comply with any health and safety 

legislation that relates to the alleged breach, and if so-

(a) how serious that failure was: and

(b) how much of a risk of death it posed."

Importantly, by Section 8 (3) (a):

" the jury may also consider the extent to which the evidence 

shows that there were attitudes, policies, systems or accepted 

practices within the organisation that were likely to have

encouraged any such failure.... or to have produced tolerance of

it."

By Section 8 (3) (b), the jury may also:

" have regard to any health and safety guidance that relates to 

the alleged breach."

Section 8 (4) states that:

"This section does not prevent the jury from having regard to 

any other matters they consider relevant."

This wording was a considerable improvement on the 2005 draft which at Clause 

3 (2) had stipulated that in deciding grossness:

"...the jury must consider whether the evidence shows that the 

organisation failed to comply with any relevant health and safety 

legislation or guidance and if so -

(a) how serious was the failure to comply;

(b) whether or not senior managers of the organisation-
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(i) knew, or ought to have known, that the organisation was 

failing to comply with the legislation or guidance;

(ii) were aware or ought to have been aware, of the risk of death 

or serious harm posed by the failure to comply;

(iii) sought to cause the organisation to profit from that failure."

As with Section 8 (4) CMA, Clause 3(4) of the 2005 Bill allowed the jury to:

" have regard to any other matters they consider relevant to the 

question."

In relation to the 2005 Bill, the Government had stated that non exhaustive 

guidance on what constituted gross breach reflected their intention not to:

"... catch companies... making proper efforts to operate in a safe 

or responsible fashion or where efforts have been made to 

comply with health and safety legislation, but appropriate 

standards are not quite met." 165

This was meant to reassure companies that if they adhered closely to best 

practice (in relevant health and safety legislation or guidance), they would not 

reach the threshold of gross breach.

However, the criteria for determining gross breach were restrictive, causing 

difficulties for efforts to convict. Their inclusion, not as conditions precedent but 

as guidance for a jury, had been in reply to the very valid criticism of the 1996 

and 2000 proposals, that few jury members would have experience of the

165 Home Office, op. cit. at n. 11, para. 32. See also paras. 17-18 of Explanatory notes.
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complexity of corporate life. However, their non exhaustive nature and how 

they should be considered would equally be complicated for a jury.

The SCHAWP had proposed including the phrase 'or any other relevant 

legislation' to widen the definition of "health and safety legislation or guidance" 

in Clause 3 (3) of the 2005 Bill,166 and to clarify how it would be used in court. In 

March, 2006, the Government response recognized the SCHAWP's concerns in 

relation to the term 'guidance' and would look further at it. The Government 

recognized that this factor should relate to all legislation governing health and 

safety, including food safety and working time legislation, but stopped short at 

including the term 'any relevant legislation'. The current wording was in their 

opinion, wide enough.167

The SCHAWP accepted the inclusion of the concept of gross breach, if using the 

concept of the duty of care, in that it targeted this serious criminal offence at the 

gravest management failures.168 However, as a concept, 'falling far below what 

can reasonably be expected' can make for legal uncertainty which in turn risks 

continued hesitation in pursuing corporate manslaughter charges. It is notable 

that in a different field. Dame Janet Smith's 'Shipman Enquiry Fifth Report' was 

scathing about language of this kind, (including words like substantial and 

significant), in terms of protecting the public from the actions of ineffective and

166 SCWAWP, op. cit. at n. 93, para. 187. Clause 3 (3) of the 2005 Bill defined health and safety legislation or 
guidance as : "(a) any enactment dealing with health and safety matters, including in particular the Health 
and Safety at Work etc. Act 1974 (Section 37), or any legislation made under such an enactment; and "(b), 
any code, guidance, manual or similar publication that is concerned with health and safety matters and is 
made or issued (under an enactment or otherwise) by an authority responsible for the enforcement of any 
enactment or legislation of the kind mentioned in paragraph (a)."
167 Government reply to the SCHAWP, op. cit. at n.104. Chapter 8 p.16.
168 SCHAWP, op. cit. at n. 93, para. 172.
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dangerous doctors, arguing that; "the words encourage a subjective approach 

lacking in consistency." 169

The SCHAWP did make one very important suggestion, that is, to introduce the 

concept of corporate culture in addition to management failure as a factor that 

juries should be permitted to consider when deciding the existence of a gross 

management failure.170 This was taken up by the Government which indicated 

interest in the idea of a jury considering if a corporate culture existed that 

encouraged, tolerated or led to management failures.171

V. Serious injury: should it have formed part of the legislation?

The 2007 Act covers the death of anyone owed a relevant duty of care by the 

corporation, not just employees, which was a factor which was fundamental to 

the inclusion of events such as Zeebrugge or rail crashes.172 It does not include 

serious injuries. Most high profile cases have involved death, but each year there 

are many more injured.173 The fact that in the same circumstances a company 

could be liable for a death but not liable if the death was avoided by sheer luck174 

was a factor which came up for criticism in the debate between 2005-2007.175 The 

opposed argument was that the element of a serious injury is best covered by

169 J.Halford, Note on the Corporate Manslaughter Bill. Bindman Solicitors London, 25th April 2005. See also by 
the same authors, paper to the CCA, Third Joint Conference on Corporate Manslaughter. CCA, London, 7th July, 
2003.
170 SCHAWP, op. cit. at n. 93, para. 199.
171 Government reply to SCHAWP, op. cit. at n.104. Chapter 9, para. 30.
172 The Australian Capital Territories Crimes (Industrial Manslaughter) Amendment Act 2003, for example, 
only includes employees killed by employers
173 Appendix 1: The Time Line.
174 In this case prosecution would be for a breach of an "endangerment offence" for example, under HSWA 
1974, or for an offence contrary to OAPA 1861.

175 SCHAWP, op. cit. at n.93 Chapter 13, paras. 75-81.
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present health and safety legislation, as in current legislation only manslaughter 

is based on negligence, so it would be unfair to cover injuries when there is no 

equivalent individual offence.176

The Select Committee had urged the Government "to ...{use} the ...Act as a 

template for introducing further criminal offences, such as an offence of 

corporate GBH in due course" but were satisfied with the draft as it stood, 

without including serious injury.177 The Government's reply to the Committee 

in March 2006 reiterated that to extend the offence to cover serious injury would 

move the police and the CPS into an area already covered by health and safety 

legislation and enforcement by HSE and local authorities.178 This remained the 

basis of the 2007 legislation. To have widened it to cover serious injury would 

have further complicated and delayed the legislation.

VI. Causation.

Section 1 (1) (a) CMA states that an organisation is guilty of an offence if the way 

in which its activities are managed or organised 'causes' a person's death.

The 1996 Law Commission proposals had suggested adding the words:

" a failure by a corporation may be regarded as a cause of a 

person's death notwithstanding that the immediate cause is the 

act or omission of an individual,"

176 For general discussion on this topic see SCHAWP, op. cit. at n. 93, para. 75.
177 SCHWAP, op. cit. at n. 93, para. 81.
178 Government reply to SCHAWP, op. cit at n.104, Chapter 3.
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to indicate that the ordinary principles of causation were applicable 

and that:

" a jury could find that a corporation's management failure was 

the cause of death despite an intervention by an individual, for 

example the deliberate failure of an unsupervised frontline 

operator."179

The 2005 Bill did not adopt this proposal, as the Home Office, while indicating 

that the ordinary principles of causation applied, considered that case law had 

developed to the extent that there was no need for a separate clause.180 It was 

felt that as current law ensured that an intervening event would only break the 

chain of causation if it is extraordinary, and that corporate liability should arise 

where an individual had broken the chain of events in an extraordinary manner, 

causing death, or death was otherwise immediately caused by an extraordinary 

or unforeseeable event.181

The Law Reform Committee of the Bar Council had argued that while case law 

had changed, it would nevertheless be valuable to include a 'causation clause' to 

give statutory effect to case law developments and greater clarity to the issue of 

corporate manslaughter in particular. It would they suggested, help focus on 

working practices.182

Despite the SCHAWP support for inclusion of the Law Commission's original 

proposal183 the Government stuck to the decision that no specific provision was 

needed, arguing that the law had moved on, citing Environmental Agency v

179 Law Commission, op. cit. at n.2.
180 Home Office, op. cit. at n. 11, para. 49.
181 Home Office, op cit. at n. 11, para. 51.
182 SCHAWP, op. cit. at n. 93, para. 92.
183 SCHAWP, op. cit. at n. 93, para. 94.
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Empress Car Co (Abertillery) Ltd .184 The 2007 Act as such does not make it explicit 

that liability will not be avoided simply because the most immediate cause of 

death is the act or omission of an individual. This could mean problems in a trial 

if a company's argument is that the free deliberate act of an employee has broken 

the chain of causation.185

VII. Jurisdiction.

The new offence applies if the ' harm'186 resulting in death is sustained within 

the UK, (Section 28 CMA) or if the harm resulting in death is sustained within 

the territorial sea around the UK;187 on or within 500 meters of offshore oil 

installations;188 on a British ship wherever it is;189 on a British controlled aircraft, 

wherever it is;190 on a British controlled hovercraft;191 outside of the British ship, 

aircraft or hovercraft (wherever it may be), where the body is outside the vessel 

due to a wrecking or other kind of 'mishap'.192

It is where the harm, as opposed to the death, takes place which decides if the 

offence applies. Where the management failure occurs is irrelevant. The UK 

courts have jurisdiction for the new offence if the death occurs abroad, provided

184 Environmental Agency v Empress Car (Abertillery) Ltd [1999] 2 A.C. 22. See Government reply to SCHAWP, 
op. cit. at n.104, Chapter 4. They noted that the courts had not experienced difficulties in other cases relating 
to gross negligence manslaughter where managerial failure was at issue eg. R. v Yaqoob [2005] E.C.W.A. 
Crim. 1269 and R. v Kelly [2005] E.C.W.A. Crim. 1061.
185 D.Ormerod and R.Taylor, op. cit. at n. 113, p. 605.
186 As well as physical injury, the harm could also be a health impact resulting, for example, from toxic 
exposure or germs which result in death. See also CCA, op. cit. at n.117, p. 22.
187 Section 28 (3) (a).
188 Section 28 (3) (e). An order in Council has to be first adopted under s 10 (1) of the Petroleum Act, 1998.
189 Section 28 (3) (b). The ship must be registered under the Merchant Shipping Act, 1995.
190 Section 28 (3) (c). A British aircraft is defined by s 92 of the Civil Aviation Act.
191 Section 28 (3) (d), as defined by the Hovercraft Act, 1968.
192 Section 28 (4).
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the relevant harm is sustained in the UK. The Act does not apply to British 

companies responsible for deaths abroad. The Government argued that where a 

death occurs abroad, the practical issues for investigators are acute, for example, 

in relation to control of the crime scene and the gathering of evidence.193

The issue of the offence only applying if the harm causing death took place in the 

UK, has been described as a "step back from the position under the common law 

or at the very least, it allows a situation to continue where British companies and 

organisations are treated differently from British citizens".194 This, the CCA 

argues is because as a result of Section 9 OAPA, 1861, British citizens, as opposed 

to British companies can be prosecuted in two situations where death occurs 

abroad; where the gross failure causing death and the death itself took place 

outside the UK and where the gross failure resulting in death takes place in the 

UK and the death takes place outside the UK. The CCA make the point that 

British companies could have been treated in the same way as British citizens, as 

'subjects of Her Majesty' as per Section 9 OAPA where being 'governed' and 

'bound' are the key issues.195 The CCA argues that companies registered in 

Britain are 'bound' by the laws of the Sovereign and as such are 'subjects' and 

could have been prosecuted for deaths that take place abroad. As yet there has 

not been any case in relation to this topic.

193 Ministry of Justice, Guide to the Corporate Manslaughter and Corporate Homicide Act. HMSO, London, 2007

194 Section 9 OAPA; "Where any murder shall be committed on land outside the United Kingdom....and 
whether the person killed were a subject of Her Majesty or not, every offence committed by any subject of 
Her Majesty in respect of any such case... shall amount to the offence of murder or manslaughter." CCA op. 
cit. at n. 117, p. 23.
195 Ibid. A subject is defined in Black's Law Dictionary as "one who owes allegiance to a Sovereign and is
governed by his laws...... as subjects they are bound to obey the law".
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The 1996 Law Commission Report had recommended that liability would be 

incurred if the “injury that results in the death is sustained... in England and 

Wales, on any vessel in territorial waters or a British vessel elsewhere, on a 

British controlled aircraft in flight outside the United Kingdom, or in any place to 

which an Order in Council under s 22 of the Oil and Gas (Enterprise) Act 1982 

applies".196 The Government accepted this position in its 2000 consultation 

document even while recognizing that it would lead to a position where "a 

'natural' person will be potentially liable in the English courts to prosecution for 

an involuntary homicide offence committed abroad, whereas an organisation 

will not be".197 Despite arguments against this,198 the Government's position 

remained the same in 2005. The Select Committee199 had proposed that 

provisions should be made for the offence to be later extended at least to cover 

cases where death occurred in the rest of the European Union but the 

Government in its response "did not believe that it is appropriate to seek to 

apply UK standards ....abroad in this way." 200

In the debate in Parliament following the Bill of 2006, an amendment was 

debated that would have allowed the prosecution of British companies where the 

management failure was in the UK, but the harm causing death was abroad. 

However, the Government raised problems in relation to investigating the 

offence in these circumstances though it did accept that "there may well be a case 

for looking at jurisdiction further down the line, but we first need to get the

196 Law Commission, op. cit. at n. 2, para. 8.61.
197 Home Office, op. cit. at n. 62, para. 3.73.
198 CCA Conference, June, 2005 op. cit., at n. 98.
199 SCHAWP, op cit. at n. 93, paras. 253 - 254.

200 Government reply to SCHAWP, op. cit. at n. 104, Chapter 11.
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offence on the statute book and working." 201 As such, this position held in the 

CMA.

VIII. Timing.

In relation to timing, the harm resulting in the death must take place after 6th 

April, 2008.202 This means it will take a long time for prosecutions to be possible 

even if death took place after 6th April, 2008 and especially in relation to large 

organisations where evidence issues may involve age old systems, for example 

maintenance, training or communication of information.

IX. Conclusion.

The structure of the Act to decide on liability is complex and does have 

restricting ambiguities in relation to core elements of the offence and also many 

technical issues which have to be decided.

It is very true that finding a test which captures the essence of corporate 

responsibility for death to replace the mental element of an individual guilty 

offender with something workable for an organisation is very hard to define. As 

such, it was a positive step that the debate from 2005 to 2007 did produce a major 

contribution to the Act by including a wider systems approach in the wording in 

Section 8(3). It could be argued that consideration of attitudes in different 

organisations will make trials more complicated, though, as noted above and as

201 Debate of the Commons Committee, October, 2006, Columns 219 - 220.
202 Section 27 (5) CMA.
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will be noted further in Chapter 7, it is this very complexity which could be very 

important in terms of impressing a strong safety message to industry.203

The adequacy of the new legal test, replacing 'identification', is a very crucial 

part of the Bill. On the positive side, organisations can be now be prosecuted 

even if there is insufficient evidence to prosecute a director or senior manager. 

This uncoupling of the individual from the test of corporate culpability is 

positive, arguably making it easier to prosecute medium and large organisations. 

Until now as a general rule, the bigger the company, the more difficult the 

prosecution and the harder to pierce the corporate veil. The move from the need 

to find the controlling mind allows such companies to be in the telescopic sights 

of the prosecution. It prosecutes on the basis of the liability of the organisation 

itself.

However, it could equally be argued that the retention of the senior management 

test is the biggest flaw in the legislation, a shift away from but not a complete 

'clear water' abandonment of 'identification', with all its problems. This could 

create complexity and if it ties the hands of prosecutors, due to doubt as to how 

the CPS (in deciding whether to prosecute) or the courts, will interpret the 

requirement that a 'substantial element' of the management failure must be at a 

senior level, it could have the result that, however serious any failings outside 

the senior management circle may be, the company could escape prosecution. It 

is worrying that the Government in the Regulatory Impact Assessment felt that

203 On a further positive note, the Act also removed a very weak clause which had directed the jury to 
consider if senior managers of the organisation sought to cause it to profit from the failure. Senior managers 
could have had many reasons for non compliance, for example just not caring. A profit motive would have 
been very difficult to prove. Juries would have been faced with complex evidential arguments which would 
have been a bar to prosecution. Profit is irrelevant to culpability and is more relevant to sentencing than in 
defining the offence.
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the new legislation would only bring 5 additional prosecutions for corporate 

manslaughter each year.204

This leads into Chapter 3 which looks at the aspect of individual liability which 

has been excluded from the Act to focus on corporate liability. For the company, 

Section 20 CMA abolishes gross negligence manslaughter205 and individuals 

cannot be liable as a secondary party to an offence of corporate manslaughter by 

Section 18(1).206

There is incongruity in the fact that individual liability is abolished yet the focus 

is on senior management. The lack of individual accountability and the high 

threshold for liability could allow individuals, corporate executives, senior 

managers and directors, to escape accountability. Chapter 3 will also consider 

the strength of the lobby campaign which strongly influenced the uncoupling of 

individual and organisational fault and the problems this creates for the task of 

getting an effective safety message to industry.

204 Home Office: Corporate Manslaughter and Corporate Homicide: A Regulatory Impact Assessment of the 
Government's Bill. London, July, 2006.
205 Section 20 states that; "The common law offence of manslaughter by gross negligence is abolished in its 
application to corporations, and in any application it has to other organisations to which Section 1 applies." 
It does not change the law regarding the prosecution of individuals who still remain liable to prosecution in 
their own right.
206 Section 18 (1) states that: "An individual cannot be guilty of aiding, abetting, counselling or procuring the 
commission of an offence of corporate manslaughter".

76



CHAPTER 3.

Liability for Individuals in Corporate Manslaughter: a Legal Quagmire.

The concept of personal punishment against individual directors is not new. R Oastler 

told a Select committee on factory legislation (1831) "1 think it would be ...good 

...instead of fines as punishment..., to make it imprisonment, flogging and pillory/’207

"The company itself cannot act in its own person, only through directors, yet many 

failures are deemed 'corporate' when they are the fault of directors as individuals. 208

"Be very careful about convicting an individual in the absence of personal fault."209

I. Introduction. Would anything be gained by jailing principals in a company?

Chapter Two considered the key elements of the offence of corporate 

manslaughter in the CMA to begin to consider if the outcome of the long years of 

waiting succeeded in producing fit for purpose legislation, fulfilling the twin 

objectives of protecting customers, employees and anyone potentially at risk of 

death due to the operations of business, in tandem with the ability to allow 

industry to perform and create wealth. Chapter Three will now focus on another 

major aspect of the legislation, one that has been watched closely by captains of 

industry and their political champions; that is the question of individual liability 

involving the potential for jail sentences for senior corporate personnel.

207 R. Oastler, The Factory Bill of 1831. The Select Committee on Child Labour in Factories. 1831-32.
2os Ferguson v Wilson (1866-67) L.R. 2 Ch. App. 77. See also M., Harbor "Why was legislation to improve 
factory conditions enacted between 1830 and 1850 and how much change did it bring about?" A Web of 
English History. May, 2008.
209 A.Boisvert, op cit. at n. 7.
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Despite the inefficiencies of the law outlined in Chapter One, the Act makes no 

provision for individual liability. So central is this element to the legislation that 

one major body of thought branded the legislation as a "total suck up; a half 

hearted business friendly compromise," 210 due to the fact that there has been no 

tightening of the law on accountability for those who control organisations.211

To the contrary, the Government considered that as the offence sets out a means 

of attributing failures within an organisation to the body itself, it would apply to 

organisations and not to individuals, be they directors or anyone else.212 

Secondary liability, where the person is guilty of the offence but not as the 

primary offender, is further specifically excluded by Sectionl8(l).213 

Deliberations on this aspect of personal liability greatly slowed down the 

progress of the Act. Despite Government protestations, there is a big risk that 

the lack of direct sanctions against such key personnel and the specific negation 

of accessorial liability could make the new legislation a damp squib if it failed to 

motivate boards, directors and other corporate executives sufficiently on health 

and safety issues, allowing them to escape accountability where their failures 

cause death. It is very important that this should not be the enduring safety 

message to industry to come out of this legislation.

The CCA argue that it is contrary to the rule of law and to Article 2 ECHR214 that 

a charge of corporate manslaughter should result in immunity for individual

210 D. Whyte, "Taking Offence." Hazards Magazine, May 2006.
211 C. Wells, "Corporate Manslaughter: Why does Reform Matter?", Vol. 122 The South African Law journal, 
2006, p. 655, noted in relation to the 2005 Bill that :"...it loses the baby with the bathwater in basing the 
decision on senior managers but rejecting the idea of accompanying individual liability"; and that "an 
hermetic seal is placed around the offence."
212 Home Office, op. cit. at n. 11, paras.45-48.
213 Section 18 (2), op.cit. at n. 206.
214 Article 2 European Convention on Human Rights: Right to Life.
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corporate officers, employees or others whose individual acts would found a 

charge of non corporate manslaughter either as a principle or a secondary party 

for a health and safety offence.215 Article 2 of the ECHR requires the Government 

to establish a legal framework where those responsible for homicides may be 

brought to justice.216 The CCA makes the valid point that prosecuting grossly 

negligent corporate bodies for health and safety offences is like prosecuting a 

rapist for assault, 217 that is, inadequate and inappropriate and that a more 

effective way to deter corporate related homicide is to hold out the possibility of 

imprisonment for corporate functionaries, as a major deterrent effect, in focusing 

the minds of board members on their potential to harm.

This thesis argues that, while there is no doubt that the commitment to liberty of 

thought, movement and action by all has been hard won and great care is 

required in defining conduct to be characterised as criminal, where violations 

occur, the State should have efficient punitive powers to deal with it. As 

Glazebrook,218 citing Glanville Williams, argues, unless individuals are 

prosecuted, "the punishment of corporations has small reference to the purposes 

of the criminal law."

Fear of individual sanctions, including jail does have the effect of altering the 

mindsets of key individuals in companies to focus more effectively on safety 

issues otherwise they shelter behind the corporate veil and are not sufficiently

215 House of Commons, Home Affairs and Work and Pensions Committee, Draft Corporate Manslaughter Bill: 
Written Evidence. HC 540-11, HMSO, London, October, 2005, Ev. 153.
216 Oneryildiz v Turkey, App No 48939/99, Judgment of30/11/04 (Grand Chamber).
217 D. Bergman, CCA: Conference on; The Future of Safety Regulation and Enforcement, CCA, 3rd March 2006.
218 P. Glazebrook, "A Better Way of Convicting Businesses of Avoidable Deaths and Injuries" [2002] 
Cambridge Law Journal, 405.
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deterred by prosecution of a company.219 There is a danger that the decision to 

specifically exclude individual liability as principal and secondary party, 

described by Clarkson as a “grave omission", 220 could mean that the non safety 

conscious Chief Executive, for example, could breathe a sigh of relief. This would 

detract from a strong legal message and effectively leave the legislation less than 

fit for purpose.

This chapter seeks to continue the analysis of the message that can now be given 

to industry, by looking at the area of law dealing with the current obligations of 

company directors in relation to safety and at the wording of the new legislation 

in the context of the political background which moulded it.

II. The question of holding individuals liable: The approach of the Corporate 

Manslaughter and Corporate Homicide Act.

The train of reform on corporate manslaughter did not move fast, in large part 

due to the debate on individual liability. Boardrooms freeze at the thought of 

directors being on the spot, with their own heads, lives, freedom, peace of mind 

potentially affected. The question of whether or not the offence should apply in 

some way to individual managers or directors has been one of the most 

contentious questions in the debate in relation to the CMA.

2,9 For a general discussion of this topic see C. Wells, "Corporations, Culture, Risk and Criminal Liability", 
[1993] Criminal Law Review, 551, p.565
220 C. Clarkson, "Corporate Manslaughter: Yet more Government Proposals" [2005] Criminal Law Review, 
677, p.689.
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The approach adopted in the Act does not affect an individual's potential 

liability for other offences such as the common law offence of gross negligence 

manslaughter, culpable homicide, HSWA and other statutory provisions relating 

to health and safety matters.221 It does create a certain element of confusion in 

that Section 19 (2)222 allows liability for a health and safety offence for a company 

already convicted of corporate manslaughter , so while an individual cannot be 

liable as a secondary party to corporate manslaughter, he can be a secondary 

party to the organisation in relation to a health and safety offence.223

The CMA approach to individual liability is a reversal of the Government's 

thinking in 2000. While the Law Commission in 1996 considered that individuals 

should not be able to be prosecuted as a secondary party to the offence, 224 the 

Home Office's consultation in 2000 was prepared to admit that it was concerned 

that failing to take action against individual directors and senior managers 

would fail to provide a sufficient deterrent, especially in large wealthy 

companies or within groups. Significantly, it stated that it was "inclined to the 

view that action against individual directors or officers might be justified even in 

cases where the company found guilty of corporate killing could pay the fine." 225

221 Section 19 (1) CMA states that "Where in the same proceedings there is; (a) a charge of corporate 
manslaughter .. .arising out of a particular set of circumstances, and (b) a charge against the same defendant 
of a health and safety offence arising out of some or all of those circumstances, the jury may, if the interests 
of justice so require, be invited to return a verdict on each charge. Section 25, the "Interpretation" section 
defines "health and safety legislation" as "any statutory provision dealing with health and safety matters, 
including in particular provision contained in the HSWA (Section 37) or the Health and Safety at Work 
(Northern Ireland) Order 1978 (SI 1978/1039 (N.I. 9.)."
222 Section 19(2) CMA states that: “An organisation that has been convicted of corporate manslaughter 
...arising out of a particular set of circumstances may, if the interests of justice so require, be charged with 
a health and safety offence arising out of some or all of those offences”.
223 F. Wright, "Who carries the can?" Vol. 156 New Law Journal, 7th July 2006, 1092. See also M. Wright, 
"Corporate Manslaughter, A Restorative Solution", New Law Journal, 28th January 2005.
224 Law Commission, op. cit. at n. 2.
225 Home Office, op. cit.at n. 62, para. 3.4.9.
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It went even further with a statement which showed an understanding of the 

fundamental importance of the availability of individual liability as a deterrent:

... it has been argued that the public interest in encouraging 

officers...to take health and safety seriously is so strong that 

officers should face criminal sanctions in circumstances where, 

although the undertaking has committed the corporate offence, it 

is not... possible to secure a conviction against an individual." 226

In 2000, the Government had "reached no firm view on this suggestion" but by 

2005, influenced very much by the power of big business, it came down firmly 

against individual liability and this formed the basis of the CMA.

As the individual offence of gross negligence manslaughter is difficult to prove, 

an alternative is the less serious offence of being a secondary party to a health 

and safety offence. If a company's gross management failing causes death, 

arguably it should be liable for an offence more serious than a breach of health 

and safety legislation.

It was argued that standard concepts of accessorial liability may not be 

appropriate in this situation as the level of culpability required could be very 

low:

"You do not want someone being labelled with a manslaughter 

conviction who objectively committed something of very low 

culpability. Having looked at the law on accessorial liability on

Home Office, op. cit. at n.62, para. 3.4.14.

82



counselling and procuring I think it should be necessary that the 

defendant intended that the offence or an offence of the same 

type should be committed." 227

It is noteworthy that the London Criminal Courts Solicitors' Association (CCSA), 

in evidence to the SCHAWP 228 suggested some interesting alternatives, such as 

inserting some clauses into the 2005 proposals based on Section 36 229 and Section 

37 HSWA.230

The SCHAWP noted 231 that the Government had accepted prosecution of 

directors and other company officers for serious criminal offences if committed 

with their consent or connivance in Clause 18 of the Terrorism Bill.232

227 S. Ireland, in SCHAWP, op. cit. at n. 93, Chapter 13, para. 310.
228 Evidence to the SCHAWP, op. cit. at n. 215. Ev. 137.
229 Section 36 (1) HSWA states that: "Where the commission by any person of an offence under any of the 
relevant statutory provisions is due to the act or default of some other person, that other person shall be 
guilty of the offence, and a person may be charged with and convicted of the offence by virtue of this 
subsection whether or not proceedings are taken against the fore-mentioned person."
230 Section 37 (1) HSWA states that: "Where an offence of corporate manslaughter is proved to have been 
committed with the consent or connivance of or to have been attributable to any neglect on the part of any 
director, manager, secretary or other similar officer of the organisation or a person who was purporting to 
act in such a capacity, he as well as the organisation shall be guilty of the offence of corporate 
manslaughter".
(2) Where the affairs of a body corporate are managed by its members, the preceding subsection shall apply 
in relation to the acts and defaults of a member in connection with his functions of management as if he 
were a director of the body corporate."
The London Criminal Courts Solicitors Association (CCSA), suggested the addition of the following clause: 
"(3) Where the commission by any person of corporate manslaughter is due to the act or default of some 

other person, that other person shall also be guilty of the offence and a person may be charged with and 
convicted of the offence by virtue of this subsection whether or not proceedings are taken against the first 
mentioned person."
231 SCHAWP, op. cit. at n. 93, section 13, para. 3.13.
232 Clause 18 of the Terrorism Bill stated that :"Where an offence under this Part is committed by a body 
corporate and is proved to have been committed with the consent or connivance of;

(a) a director, manager, secretary or other similar officer of the body corporate or,
(b) a person who was purporting to act in that capacity"

he (as well as the body corporate) is guilty of that offence and shall be liable to be proceeded against and 
punished accordingly."
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The SCHAWP argued that where an individual is found guilty of the secondary 

offence, that individual should be liable for the full range of sentences available 

with the maximum imprisonment being less than the maximum for gross 

negligence manslaughter, that is, life. They suggested that, by analogy with the 

punishment for 'causing death by careless driving', the maximum could be 14 

years with disqualification proceedings against convicted individuals.233

Despite such useful suggestions and support for the deterrent value of the 

inclusion of secondary liability, the Government decided that:

"Current offences...already cover individuals who have acted 

recklessly or been grossly negligent and caused a death, as well 

as those who contributed to health and safety failures. We do not 

consider that legislation designed to tackle a specific difficulty 

with corporate liability is the right place to review this 

framework for additional liabilities."234

Specifically in relation to secondary liability, it argued that;

"... there are problems with seeking to address this issue 

through current tests for secondary liability....[which generally] 

seeks to cover those who support or encourage an offence, and 

who are equally guilty of the criminal behaviour, but who are 

separate from the main perpetrator...and which generally 

require that an accessory has a similar state of mind as the main 

offender or at least knew or intended that the offence would be 

committed. These tests raise difficulties in the context of

233 SCHAWP, op. cit. at n. 93, para. 314.
234 Government reply to SCHAWP op. cit. at n.104. Chapter 13.
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corporate manslaughter, where individuals' actions (or 

omissions) are likely to be part of the overall management 

failure, rather than separate from it." 235

They argued that similar difficulties arise with the tests of consent and 

connivance and that to enable a person to be convicted on the basis of neglect 

would introduce a substantially lower threshold than is required either for the 

new corporate offence or for manslaughter.236 This argument was a major line in 

the sand which continued into the Act and one which, as is argued below, was 

detrimental to the legislation.

III. The law and company directors in relation to safety: Ineffective legislation.

The area of law dealing with obligations of company directors in relation to 

safety is vague. The main safety duties in health and safety law are on 

'employers', that is, the 'company'.237 These duties are direct and require

235 Government reply to SCHAWP, op. cit. at n.l04,Chapter 13.
236The Government referred to the fact that the HSC had asked the HSE to look at the effectiveness of the 
enforcement of current legislation against individuals including Section 37 HSWA and the work on 
statutory safety duties for directors, which at that stage was being conducted and which is discussed in 
Chapter 4.
237 Part of the HSWA 1974 imposes direct and positive general duties of care on the following to take action; 

the employer to their employees (Section 2);
the employers and self employed to those other than employees including the public (Section 3); 
controllers of premises (Section 4);
controllers of premises relating to harmful emissions (Section 5);
designers, manufacturers, importers, and suppliers of goods and substances for use at work. 
(Section 6);
Employees to themselves and other people who may be affected by their acts or omissions at work. 
(Section 7).

This, together with Orders and Regulations made under HSWA and other legislation, constitutes the legal 
framework which governs health and safety in the workplace and elsewhere. The provisions are mandatory, 
breach being an offence. The Health and Safety Commission also issues Approved Codes of Practice 
(ACOP), covering and explaining the Regulations as well as written and verbal guidance, to help employers 
and employees interpret their statutory and regulatory duties and adopt good working practices in the 
context of the hazards that might arise in connection with their undertakings.
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compliance. Companies have a general legal duty to maintain a safe workplace 

(Section (2) HSWA).238 Prosecution for failure of duty under Sections 2 and 3 

HSWA 239 is the main instrument by which negligent companies are pursued for 

health and safety offences in the UK. For the most part, directors do not have 

positive legal obligations to ensure compliance with safety law. Duties on the 

legal person do not place duties on directors. Section 37 and Section 7 HSWA 

1974 240 as we shall see below, impose some obligations on directors but not 

explicit duties. With no clear code for directors' safety duties (see Chapter 4), 

one reason for the difficulty in attaching criminal responsibility to P&O directors 

over Zeebrugge (1987) was that the Crown had to rely on basic safety duties on 

employers in health and safety law and on the company's contracts of 

employment.

IV. Section 37, Health and Safety at Work Act 1974.

Section 37 HSWA is the only section to explicitly mention directors, who commit 

an offence when the body corporate is proved to have committed an offence 

under the relevant statutory provisions and that offence is shown to have been 

committed with the consent or connivance, or is attributable to the neglect of a

238 Section (2) HSWA- "It shall be the duty of every employer to maintain, so far as is reasonably practicable, 
the health and safety and welfare of all his employees."
239. Section 3 HSWA 1974, op. cit at n. 52. Also, Appendix V.
240 Section 7 HSWA outlines the general duties of employees at work; "It shall be the duty of every 
employee while at work - (a) to take reasonable care for the health and safety of himself and of other 
persons who may be affected by his acts or omissions at work; and (b) as regards any duty or requirement 
imposed on his employer or any other person by or under any of the relevant statutory provisions, to co
operate with him in so far as is necessary to enable that duty or requirement to be performed or complied 
with."
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director. 241 It is an extended form of liability for an offence which has been 

committed. With Section 37 HSWA there is no reversal of the burden of proof. 

The prosecution must prove consent, connivance or neglect and its link to the 

company's commission of the offence. The section does not require the company 

to be convicted. A director can be prosecuted separately under Section 37 or 

together with bodies corporate, especially under Section 32 HSWA 242 though in 

practice the company and director are charged together.

Secondly there must be proof of 'consent' or 'connivance' or 'neglect' on the part 

of the director. Huckerby v Elliott, 243 held that a director 'consents' if "he is aware 

of what is going on and agrees to it", agreement being shown by "positive 

action..., careful proof of such intention would be required." He 'connives' when 

he is "aware of what is going on but agreement is tacit, not actively 

encouraging...letting it continue". Proving 'connivance' is more straightforward 

than 'consent'. He just needs to have knowledge of the material facts of the 

offence and agrees to conduct business on that basis.

If a director is aware that the company is committing an offence, he has a duty to 

stop it continuing. This is only an implicit duty, not enough in itself and 

ignorance cannot create a duty. The duty is limited in fact, and arises in very 

restricted circumstances. 244 However, a director cannot argue that he did not 

know that, for example, the company's failure to provide proper equipment was

241 Section 37, op. cit. at n. 230.
242 Appendix V.
243 Huckerby v Elliott [1970] 1 All E.R. 189,113 S.J. 1001.
244 The HSE's Enforcement Policy Statement, HSE, PDF 89KB, 2006 allows prosecutions only in limited 
circumstances.
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against the law. While directors may not know detailed safety law, they often 

know material facts.

To prove 'neglect' by a director, proof of awareness is not necessary. Evidence is 

needed of a duty to do what he failed to do. However, no positive legal duty is 

imposed on directors to do something by Section 37 HSWA, for example to 

provide safety training and this allows them to escape prosecution. 245 In 

Huckerby, Lord Parker said of 'neglect' that there was no authority to say "it is 

the duty of a director to ...acquaint himself with all the running of his 

company".246 Prosecution as such is easier if a director has specific safety 

obligations over and above those in law, with culpability avoided if there were 

no duties beyond those in law. Absence of legal duties on directors means that 

the HSE must consider what duties the company itself imposed on them, so it is 

open for any company not to impose duties or to draft duties for minimal 

compliance.

There has been some tightening of the law on boards following financial scandals 

in recent years. For example, in Re Barings Pic,247 the common law duty on 

directors to exercise care and skill was expanded to require them to take positive 

duty to inform themselves about company affairs and to take responsibility for 

the reasonable supervision and control of those to whom they delegate specific 

tasks and functions. Also, the Turnbull guidance has encouraged businesses to 

place responsibility on directors for managing risk.248 However, the number of

245 D.Bergman, "Directors, Duties and Deterrence." Health and Safety Bulletin, December 1998, 274.

246 Huckerby, op.cit. at n. 243.
247 Re Barings Pic (No.5) [1999] B.C.C. 433, at p. 487
248 The Turnbull Report is the abbreviated name given to the guidance provided by the Institute of 
Charterered Accountants to enable UK companies to implement the internal controls required by the
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cases taken under Section 37 HSWA has been very small, despite the occasional 

small peaks in conviction rates.249

V. Section 7, Health and Safety at Work Act 1974.250

Directors who are employees can be guilty of an offence under Section 7 HSWA 

which covers all employees and involves a breach of a duty to take reasonable 

care for the health and safety of himself and people who may be affected by his 

acts or omissions at work and breach of a duty to cooperate in the performance 

or compliance of the relevant statutory requirements. As with Section 37 HSWA, 

there is no reversal of the burden of proof (Section 40 HSWA) 251 for Section 7 

HSWA offences.252

Combined Code of Corporate Governance. The full title is Internal Control: Guidance for Directors on the 
Combined Code, Institute of Chartered Accountants, London, 1999.

249 The numbers involved have been as follows: 1996-7, 17 prosecutions and 1 conviction; 1997-8, 6 
prosecutions and 5 convictions; 1998-1999, 9 prosecutions and 9 convictions; 1999-2000, 17 prosecutions 
and 1 conviction; 1999-2000, 17 prosecutions and 1 conviction; 2000-1,16 prosecutions and 1 conviction; 
2001-2001,16 prosecutions and Iconviction; 2002-2003, 18 prosecutions and 9 convictions; 2003-2004,13 
prosecutions and Iconviction; 2004-2005,13 prosecutions and 1 conviction.

250 Op. cit. at n. 240 and Appendix V.
251 Section 40 HSWA; " In any proceedings for an offence under any of the relevant statutory provisions 
consisting of a failure to comply with a duty or requirement to do something so far as it is practicable or so 
far as it is reasonably practicable, or to use the best means to do something, it shall be for the accused to 
prove (as the case may be) that it was not practicable or not reasonably practicable to do more than was in 
fact done to satisfy the duty or requirement, or that there was no better practicable means than was in fact 
used to satisfy the duty or requirement".
252 They also have duties as employees under Regulation 14 Management of Health and Safety at Work 
Regulations which for example, at Section 14 (1) states that: "Every employee shall use any machinery, 
equipment, dangerous substance, transport, equipment, means of production or safety device provided to 
him by his employer in accordance both with any training in the use of the equipment concerned which has 
been received by him and the instructions respecting that use which have been provided to him by the said 
employer in compliance with the requirements and prohibitions imposed upon that employer by or under 
the relevant statutory provisions."
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Though usually construed as imposing duties on 'shop-floor workers / junior 

managers, it appears to include 'executive directors', that is, those employed 

through a contract of employment. However it is in no way clear what it means 

in practice, for example, if it is likely to apply to conduct of directors as 'officers 

of the company' as opposed to 'employees'. If not, it would not include board 

room decisions.

It is noteworthy that, in a Private Members Bill in 2005,253 Stephen Hepburn MP 

advanced the argument that while the impression that Section 7 HSWA only 

applies to 'troops on the ground' was reinforced by both Section 8 HSWA, 

(prohibiting misuse of things provided for health and safety purposes)254 and by 

Sub-section 1 of Regulation 14 MHSW, (on the safe use of machinery, equipment, 

substances, transport etc.),255 the term 'employee' is defined in Section 53(1) 

HSWA as a person working under a contract256 and most directors work under 

such arrangements.257

He argued that, unlike duties of care of employers in Section 2 HSWA, 258 which 

were qualified by 'reasonable practicability', duties in Section 7 HSWA were 

more onerous, being qualified by 'reasonableness' and 'so far as is necessary'.259

253 S. Hepburn, "Health and Safety (Directors Duties) Bill", Private Members Bill, 2005. First Reading 12lh 
January 2005, Second Reading 4th March 2005, based on an original Bill drafted by Ross Cranston QC.
254 Section 8 HSWA states that: "No person shall intentionally or recklessly interfere with or misuse anything 
provided in the interests of health or welfare in pursuance of the relevant statutory provisions."
255 Op. cit. at n. 252.
256 "Contract of employment" means a contract of employment or apprenticeship (whether express or 
implied and if express, whether oral or in writing).
257 Consequently, he argued, as employees, the vast majority of directors in large organisations are bound by 
Section 7. In this context, the duties in subsection (b) could be said to have even greater relevance. 
"Cooperate" in this context could mean, for example, performing any reasonable role formally assigned to a 
director in a health and safety policy document.

258 Section 2 (1) HSWA, op. cit. at n. 238.
259 Section 7 HSWA, op. cit. at n. 240.
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Further while as with Section 7, Regulation 14 MHSW 260 appeared at first sight 

to be aimed at those with 'operative' rather than 'managerial' responsibilities, 

stressing duties not to misuse machinery for example and to report problems and 

shortcomings, he urged that it could have application, for example where 

directors in small firms had front line health and safety responsibilities.

In short, he insisted that to argue that Section 7 does not apply to a director while 

acting as an officer of the company, as opposed to an employee, was a distinction 

difficult to make in practice, as most directors are employed specifically to act as 

company officers. Directors may do things which enable people to be employed 

but as individuals, they are not the employer."261 Such ambiguities about what 

the existing law actually says and what it means for directors has meant that:

"The HSE ... has never prosecuted a director for breach of 

Section 7 or suggested in court that Section 37 imposes duties. If 

HSE did try to enforce Section 7 against directors, we have been 

advised that the courts could argue that Parliament never 

intended that this section should apply to company directors, 

since Section 37 more appropriately applies to them." 262

260 Management of Health and Safety at Work Regulations, op.cit. at n. 252.
261 He stressed that Action Point 2 of: HSC, Directors' Responsibilities for Health and Safety INDG343, London, 
2000, states that: "Each member of the board needs to accept their individual role in providing health and 
safety leadership." and he insisted that: "directors as employees have a very clear legal duty to meet them."

262 CCA, Why there is a need to change the law to impose afety responsibilities on company directors and their 
equivalents in public bodies. A Briefing to the Health and Safety Commission and the Health and Safety Executive. 
Centre for Corporate Accountability, London, November, 2005.
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The 'second class crime syndrome' was evident in the fact that for example, 

while in 1989, the Director General of the HSE stated that the HSE inspectors 

received guidance on referring cases to police, such guidance did not include 

corporate manslaughter. While new guidance was issued in 1993, still no case 

got to the Police/CPS unless the HSE inspectors identified prima facie evidence of 

manslaughter.267 In 1998, a Protocol of Liaison between the HSE/CPS and the 

Association of Chief Police Officers (ACPO) gave a formal role to police in 

investigating workplace death but the system depended on HSE inspectors who 

had neither the time nor the forensic experience to investigate properly.268

It was not until 2000, that for the first time, the CPS was required to justify a 

decision on a workplace death. In April, 1998, Simon Jones died on the first day 

with Euromin Ltd when a crane's grab closed around his neck.269 The CPS had 

decided not to prosecute the crane driver or the MD who had personally ordered 

that a hook be welded inside the grab against manufacturer's instructions. The 

High Court called this decision "unlawful and in part based on irrationality"270 

and ordered the CPS to reconsider its decision not to prosecute the MD for 

manslaughter. The CPS had argued that the crane driver's conduct was a 

supervening act but lawyers for the victim's relatives established that the CPS 

misunderstood the law and that the crane driver's conduct was a likely and 

foreseeable consequence of changing the hooks.

267 See generally Disaster Action, op. cit. at n. 64, p.90.

268 Ibid. Also see D. Bergman, "A Piecemeal Protocol", Vol. 269, Health and Safety Bulletin, June 1998, p. 269.
269 R. v DPP ex parte Jones [2000] I.C.L.R. 373. See also, D. Bergman, "CPS to look again at the manslaughter 
charge for death of Simon Jones", Vol. 288 Health and Safety Bulletin, May 2000, p.l.
270 D. Bergman, op. cit. at n. 269.
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This type of "manslaughter muddle"271 meant that the Jones case was not the 

only time the CPS had misinterpreted the law. In Southall, the CPS did not 

prosecute, as it felt there was a lack of awareness of the particular risks when the 

incident took place which was a question held to be irrelevant at judicial 

review.272 Also in prosecuting the train company the CPS correctly interpreted 

Adomako, (Chapter 1. III.) but may have applied pre Adomako law for the director. 

When the CPS lost a judicial review in 1997 over failure to prosecute the police 

for death in custody, the DPP set up the Attorney General's Review of the Role of 

the CPS in relation to deaths in custody, (presided over by Judge Gerald Butler, 

QC), which reported in 1999. However no similar inquiry was set up for deaths 

caused by corporations, which in itself reinforced the perception that the latter is 

a less important crime.

Overall, the legal picture at the turn of the present century was confused. 

Arguably, the criminal justice system treated death resulting from corporate 

activities as different from other forms of interpersonal injury,273 not 'real crime'. 

The message conveyed directly and subconsciously to corporations was of a two 

track system of justice; one for traditional death in human situations, with police 

investigation, prosecution for manslaughter and harsh sentencing , the other for 

corporate deaths, subject to inadequate or no investigation, infrequent 

prosecution and lenient sentencing.274 This reinforced a 'cycle of 

decriminalisation', 275 with the consequent message for industry being:

271 D. Bergman, "The Manslaughter Muddle", Vol. 288, Health and Safety Bulletin, May 2000, p. 15.
272 Op. cit at n. 51.
273 Disaster Action, op. cit. at n. 64, p 23. See also V. Swigertand and R. Farrell, "Corporate Homicide: 
Definitional Processes in the Creation of Deviance", Vol. 15 (1J Laiv and Society Review, 161. They termed this 
situation as; "de facto exemption, institutionalized in law".
274 C. Wells, op. cit at n. 59, p. 565.
275 Disaster Action, op. cit. at n. 64.
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"If an activity was not traditionally a matter for the criminal law, 

it cannot achieve the status of a true crime".276

Reform of the law was long overdue.

VII. Individual Liability: A political football.

This section seeks to highlight key aspects of the debate on the issue of 

individual liability from the March 2005 Bill to the 2007 Act with the aim of 

focusing on the importance of the opposing 'political' influences facing the 

drafting teams who were seeking a meaningful solution to the problem of 

corporate death and the isolation of those culpable. This in turn helps explain 

why it took so long to arrive at the Act as it currently stands.

(a) The Debate on Individual Liability: The March, 2005 Bill.

The element of individual liability in the area of corporate manslaughter has 

produced wide polarities of opinion, as exemplified by the following contrasting 

quotes:

“The corporate manslaughter bill has been neutered to please
employers.....It is better than a poke in the eye with a sharp stick

or a tap on the head with a steam hammer but only just.....The
new draft bill is a ghost of what was once proposed. But for the

276 C.Wells, op. cit. at n. 59, p. 270.
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first time in the UK, there might now be a chance of prosecuting 

large companies for killing their workers.” 277

"A pale shadow of the Government's proposals in 2000." 278

"Any form of ancillary offence which enabled an individual to be 

convicted without having themselves been proven guilty of a 

gross breach of duty causing death...would be manifestly unfair 

and ...raise serious issues under human rights legislation.” 279

"The Bill is a big step forward in holding companies to account-it 

is about corporate manslaughter -others can address individual 

culpability."280

Given the 'watery' legal history of corporate safety, its second class citizenship 

compared to financial legislation and the length of time it took the executive to 

assist courts with statutory regulation, it was not difficult to welcome the 

publication of the 2005 draft. However, this draft still needed considerable 

caution in relation to the major issue for this thesis; that is, the question of what 

would stamp the importance of safety firmly across the board room, and in each 

layer of corporate performance and, in turn, formulate a strong and effective 

message to industry on the importance of safety.

277 G. Monbiot, "No one could accuse the Government of rushing". Guardian, 29th March 2005.
278 L. Trevelyan, op. cit. at n. 118.
279 House of Commons, op. cit at n.215, evidence of Cameron McKenna Solicitors, Ev. 100..
280 R. Lissack, op. cit. at n.63.

96



(b) Corporate Responsibility.

The duty of directors running a business is usually expressed not in terms of 

benefiting members but of benefiting the company, in the interests of 

shareholders. However, public interest extends far beyond the maximization of 

corporate profit. Competitive drive needs to be linked to the realization that 

companies do not operate in a void. Wealth creation by corporations throws up 

risks which demand responsibility. While many CEO's and directors see this as 

an unjustified departure from the key business purpose of promoting 

shareholder value, it is in no way idealistic, rather it is a fundamental priority, to 

argue for safety of customers, employees and the general public to be seamlessly 

built into strategy, corporate governance and operations. No-one boarding a 

plane, train or ferry for example, would wish to think that their life would be 

considered secondary to company profit.

In the early years of the 21st century, the Government rhetoric continued to 'talk 

the talk', for example:

"Health and safety is a priority for all those at the top of all 

organisations ... in future this could well mean prison." 281

"Safety at work is, as it should be, the mark of a civilized 

society." 282

281 "Six disasters, 368 people dead, no successful prosecutions - now the Government acts." The Independent, 
7th June, 2000.
282 Gordon Brown, Trade Unions Congress Conference, September, 2003.
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However, between the 1997 Labour Party Conference and early 2005, over 5700 

people died in workplace 'accidents' including almost 3600 members of the 

public,283 (Appendix 11.). Despite this, convictions for corporate manslaughter 

were low, involving only 7 companies, 19 directors, senior managers and 

owners, and 1 fairground inspector. Of these, 12 served jail sentences (one 

conviction was subsequently quashed) and one director was sentenced to 

community service.284

Contrary to the 2000 consultation document and the rhetoric of Government 

officials outlined above, the introduction to the 2005 Bill argued that it would not 

be appropriate to allow punitive sanctions against individuals for an offence 

premised on collective failure.285 The Government's view in 2000, that corporate 

liability alone would not provide a deterrent effect, had been supported by a 

CCA review of evidence on the effectiveness of health and safety regulation.286 

This had identified "legal loopholes allowing directors to abrogate 

responsibilities for ensuring their companies ... operate safe systems of work".287 

It further argued that the deterrent effect of liability on individual senior officers 

was crucial, 288 otherwise companies could commit crime with relative impunity.

283 A. Travis, "Draft law welcomed on Corporate Killing". Guardian. 2nd March, 2005.

284CCA, Manslaughter Cases. Convictions for Companies, Directors and Business Owners .http;// 
www.corporateaccountability.org/manslaughter/cases/convictions.htm. Also see,CCA Conference, op. cit. 
at n. 96.

285Home Office, op. cit. at n.ll, para. 47. "The need for reform arises from the law operating in a restricted 
way for holding organisations to account...and this is a matter of corporate, not individual liability".
286 C. Davis, Making Companies Safe: What works?. CCA Report, September, 2004. This was researched and 
written by Dr Courtney Davis, research fellow at University of Sussex and Deputy Director of CCA.

287 Ibid.
288 C. Davis, op. cit. at n. 286.
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especially if only facing small fines or low level remedial orders,289 (see further in 

Chapter 5).

Despite such arguments, in the years from 2000 to 2005/7, the concept of 

individual liability disappeared, in many ways a victim to the strength of the 

'industry lobby', a factor which is discussed in greater detail below at Chapter 3 

VIL(c). The introduction to the 2005 Bill stated firmly that; "We do not ...intend 

to pursue new sanctions for individuals or to provide secondary liability".290 

There was no explanation as to why the Government no longer supported its 

2000 proposals, apart from noting that individual gross negligence manslaughter 

and the capacity to prosecute individuals under health and safety legislation 

provided suitable areas for dealing with individual liability,291 despite the fact 

that, common law gross negligence manslaughter allows individual directors to 

be liable for manslaughter if their own grossly negligent behaviour causes death, 

(with a maximum sentence of life imprisonment) 292 and despite the low level of 

convictions of individuals for this offence. If anything, the 2005 Bill would have 

made proceedings against individuals for the common law offence more 

difficult, as the company was an easier target and simultaneous proceedings 

would be unfair for individuals 293 and the message to industry was severely 

weakened.

289 C. Davis at CCA Conference, March, 2006, op. cit. at n.217, noted that: "The importance of individual 
liability is widely acknowledged in public opinion poles. A UK wide MORI pole (commissioned by TGWU) 
in 2003, found that 65% of people agreed with the statement that:' Workplace safety will only improve if 
company directors can be prosecuted for a serious criminal offence like manslaughter/ The same % 
supported a corporate killing offence which involved directors being made personally responsible."

290 Home Office, op.cit. at n.ll, para. 47.
291 SCHAWP, op. cit. at n. 93, para. 48.
292 Offences against the Persons Act 1861.
293 G. Monbiot, op cit. at n.79.
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(c.) The Power of Big Business.

The Government justified the long delay with this Act by arguing that it was a 

very complex area of law.294 This was despite having moved fast with the 

Prevention of Terrorism Act 2005, "which deals with such 'straightforward' areas 

of law as convicting people before they are tried. When the Government wants 

something to happen it makes it happen, whatever the complexities may be." 295 

The delay with the CMA was due in large part to the mobilization of big 

business. As Monbiot has argued:

"Bodies like the CBI and the IOD followed 'the SVEJK strategy'.

At the beginning of the Jaroslav Harsk's novel, 'The Good 

Soldier', Svejk, its hero, knowing that he is to be conscripted into 

the army, persuades a friend to push him into the recruiting 

office in a wheel chair, where he noisily volunteers, while 

making it clear that to his enormous regret, such service is 

impossible. The CBI and the IOD have both been clamouring for 

the front line, while waving their broken limbs about."296

The IOD, in relation to the 2005 Corporate Manslaughter Bill, commented that 

its "long running campaign for action has... paid off."297 However, it welcomed 

provisions which seriously diluted the Bill, for example, the guarantee that

294 Government speakers at CCA Conferences, November, 2006, op. cit. at n. 96 and March, 2006,op. cit. at n. 
217. See also, G. Eaglesham, "Death at work. Law suffers further setback". Financial Times, 17th December 
2004.
295 G.Monbiot, op. cit.. at n. 79.

296 Ibid. Also see G. Monbiot, "Too soft on Crime. The Government is letting the corporate killers walk free." 
Monbiot.com, Guardian, 5th October 2004 and G. Monbiot "Life in the Balance Sheet: Corporations in Britain 
get away with Murder." Monbiot.com, Guardian, 17th February 2000.

297 G. Monbiot, op. cit. at n.79. Also see, "Corporate Manslaughter Bill-Action at last". IOD Press Release, 23rd 
March 2005.
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directors would not be prosecuted and the promise that no new burdens would 

be placed on companies who already complied with health and safety 

legislation.298 The CBI noted that; 'the general law of manslaughter is in need of 

reform , but then argued that the best results will be achieved by ensuring 

compliance with current law".299 So for the IOD and the CBI, change was 

needed, but it would be better if it didn't happen!!

As Monbiot argued:

Every time the bill was about to be published, someone in the 

Cabinet flinched, the chief flincher being Jack Straw who 

proposed it in the first place in 1997." 300

In October 2004, Jack Straw wrote to the deputy PM insisting, like the CBI, that 

though the case for action 'appears unanswerable', there was a strong case for 
maintaining the current position.301

And so the Act in 2007 brought no new criminal sanctions against individuals 

and express exclusion of secondary liability, allowing companies but not the 

people who run them to be prosecuted for death. The company can only be 

fined. In stark contrast, directors can be disqualified and imprisoned for a gross 

breach of their duty of care to shareholders investments, which conveys the 

message to industry that money is more valuable than human life. It is easy to 

understand the argument of the Unions that directors/managers can be

298 G. Monbiot, op. cit. at n. 79.
2,9 G. Monbiot, op. cit. at n. 79. Also see, Reforming the Law on Corporate Manslaughter: CBI Response to 
Home Office Consultation Document, London, 8th September 2000.
300 G. Monbiot, op. cit. at n. 79.
301 G. Monbiot, op. cit. at n. 79. Also see P. Wintour, "Straw tries to block law on death at work: Corporate 
Killing Bill poses serious problems". Guardian, 22nd October, 2004.
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imprisoned for 'cooking the books' but not for killing members of the public or 

employees.302

This thesis does not argue for punishment of individuals in a company where 

their actions have not contributed to the offence of corporate manslaughter. 

However, there is a gap in the law where individuals have contributed to the 

offence but there is not enough evidence to prove them guilty of individual gross 

negligence manslaughter which is why the SCHAWP recommended that 

secondary liability should be included.303

The 2007 Act reflected the Government's response to the SCHAWP in March, 

2006 which stated that the HSC had identified that a large proportion of health 

and safety breaches arose from systemic failures in management systems rather 

than the actions of one individual. It reiterated the argument that the law 

already made provision for holding individual directors and others to account 

where they themselves had been grossly negligent or had contributed to health 

and safety failures. The Government did, very rightly, concede that conviction 

for corporate manslaughter would raise important questions about management 

and undertook to further investigate the aspect of disqualification.304 So far, little 

progress has been made in relation to the underutilization of disqualification as 

will be discussed further in Chapters 5 and 7.

302 House of Commons, o p. cit. at n. 215, Communication Workers Union Evidence, Ev. 253,
303 SCHAWP, op. cit. at n.93, para. 309.
304 Government reply to SCHAWP, op. cit. at n.104. Chapter 13.

102



VIII. Conclusion: Industry Breathing a Sigh of Relief?

Rejection of accessorial liability in the CMA does not lie comfortably with the 

Government's expressed desire to link the legislation to health and safety law.305 

The 'immunity provision' contrasts jarringly with Section 37 HSWA which does 

provide a precedent for liability. However, the test under Section 37 HSWA for a 

corporate manslaughter offence is an insufficient means of holding directors to 

account for a corporate manslaughter offence in terms of stigma and sentencing.

It is accepted that someone should not be convicted of corporate manslaughter 

without having himself been grossly negligent, but liability of a corporation for 

death should not result in automatic immunity for individuals who bear criminal 

responsibility for that death, as a principal or a secondary part.

While it is true that culpable executives can be prosecuted for gross negligence 

manslaughter, there is a vast gulf between those who can be charged with this 

offence due to the evidential demands of Adomako (Chapter 1. III. ) and those 

who have been knowingly complicit in an organisation's manslaughter offence. 

The gap allows culpable individuals to escape liability. If it can be proved that 

fault constituted a 'substantial 'element of the offence, surely such people would 

be accessories to the offence, or wilful neglect might be argued. For example, as 

will be discussed in greater depth in Chapter 6, if the culture is deficient in not 

getting advice on preventing a safety problem or providing sufficient training to 

the relevant corporate individuals, or setting up the correct means to 

communicate best practice, surely such poor risk management should allow the

305 Home Office, op. cit. at n. 11, para. 15.
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possibility of accessorial liability if death occurs. Accessorial liability would help 

pinpoint blame and be an important deterrent element especially if prison were 

an option. It would stop individuals regrouping and starting up another 

company. Literature on the best type of regulation in such situations ranges 

from the decriminalisation and deregulation lobby to those calling for 

criminalisation of any dangerous acts. Most opt for something in between, 

recognising the value of self regulation but also knowing that punitive sanctions 

have their place. It is interesting that a report commissioned by the HSE 306 

showed that 61% of directors/senior managers strongly agreed that if individuals 

believed they could be imprisoned, this would constitute an essential or 

important argument for enforcement to have a deterrent effect, while 52% cited 

individual legal consequence as essential or important.

My experience at board tables suggests that the threat of individual prosecution 

is a highly effective deterrent against poor health and safety practices. No-one 

wants to have corporate problems hit their lives or those of their families. As 

such, the exclusion of individual and accessorial liability leaves a major lacuna in 

the law. It may not render the legislation ineffective but it certainly devalues it in 

practical terms. The political lobby played out by the bodies which purport to 

support industry did protect its leaders, many of whom feel that their worries 

are now behind them.

If the CMA legislation is to be in any way effective in sending a strong message 

to industry in relation to safety and the prevention of death it will have to derive 

from other aspects. In this respect. Chapter 4 will look at the issue of formulating 

specific directors' duties for safety. Chapter 5 will examine the question of the

306 HSE, Evaluation of EPS and Enforcement Action. Research Report 519, (Prepared by Greenstreet Berman Ltd. 
Reading). HSE, Suffilk, 2006.p.l4.
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sanctions available for corporate wrong doing and for corporate death in 

particular and Chapter 6 will look at the very important aspect of corporate 

systems analysis.
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CHAPTER 4.

Statutory Safety Duties for Directors.

"The lack of any real incentives on directors to take responsibility for 

health and safety may explain...recent research findings in the UK 

which reveals... a leadership vacuum at executive level in respect of 

health and safety" and "no evidence of real enthusiasm for health and 

safety management coming from and through executive and senior 

management in some of the UK's largest companies." 307

I. Introduction.

The key purpose of this thesis is the desire to define exactly what message can 

now be relayed to industry following the publication of the CMA, to decide if 

those who consider safety a low priority can indeed breathe a sigh of relief or if, 

despite the weakness of many aspects of the Act, there are elements of hope in 

the Act which could reinforce the need for companies to take a very serious 

approach to the topic of safety.

Chapters 2 and 3 looked at the key elements of the CMA and argued that it had 

been in many ways diluted as an effective piece of legislation by a strong 

political lobby, leaving what could be interpreted as less than adequate 

legislation with the consequent message to industry that the pressure can now be 

down played in relation to safety.

Chapter 4 continues the theme of the search for the message to industry by 

considering a topic which was linked closely to the discussions on individual

707 J.Osbome and M. Zairi, 1997, Total Quality Management and the Management of Health and Safety. HSE 
Research Report 153, HSE, Suffolk, 1997.
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liability in the course of deliberations on the wording and structure of the Act. 

This was the argument for the introduction of specific statutory safety duties for 

directors as a means of filling the "leadership vacuum at executive level in 

respect of health and safety".308 It will be discussed in the context of the strength 

of the 'political' lobby which it encountered and continues to encounter.

II. Political prevarication.

It is particularly ironic in terms of corporate governance, that in the period of 

time when individual and secondary liability disappeared from the CMA, the 

Enterprise Act 2002 held company directors individually responsible for 

anticompetitive behaviour, for the first time facing the risk of imprisonment, 

(with a maximum sentence of 5 years and an unlimited fine), if they dishonestly 

engage in price fixing, market sharing, limiting production or supply, or bid 

rigging. This recognises that fining companies, (see Chapter 5), is not in itself a 

sufficient deterrent.309 It should also be noted that like the Terrorism Act 2006, 

the Enterprise Act 2002 was also enacted quickly,310 unlike the CMA and unlike 

the imposition of statutory safety duties on directors, where prevarication has 

prevailed.

In general terms, directors' duties as a basis for legally regulating the powers of 

company boards, have been mainly encompassed in unwieldy case law. Where 

safety issues are concerned, the fact that corporate power is exercised for the

308 Ibid.
309 "Crime and Punishment", The Lawyer, October 2003 .
3,0 It was trailed in the Queens speech in June 2001 and became law in November 2002.
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most part to bolster the bottom line' has meant that concentration on share price 

can sideline rights of employee, customer, supplier and the general public. This 

is made worse by the fact that legal definitions of 'the interests of shareholders' 

are loose, for example, it is uncertain if future as well as current shareholders are 

included. Current interpretations suggest considering current shareholders 

alone, even if bolstering the bottom line may be detrimental to others.311 Equally, 

courts need a lot of complex background information to allow them to make 

decisions on intricate business issues. Resulting uncertainty and legal costs deter 

challenges. This ambiguity was enforced by the fact that the signals from the 

Government on individual liability were contradicting its rhetoric. On 20 May 

2003, David Blunkett (the then Home Secretary), continued the platitudes with 

his comment that:

"The law needs to bite properly on corporations whose failure to 

set or maintain standards causes a death." 312

Yet, the sting in the tail was that new legislation would be targeted at companies 

not individual directors. This in turn reinforced the argument for the imposition 

of statutory safety duties on directors, to:

" help move to a board room culture where issues apart from the 

bottom line are legitimate concerns of management. " 313

311 See generally, J. Plender, "Tackling the Issue of the Corporate Objective. An analysis of the UK's 
'Enlightened Shareholder Value Approach'/' Sydney Law Reviezv, 23, 2007.
312 "Corporate Killing law planned". BBC News Channel, London, 20th May 2003
313 J. Plender, ' Modernising Law Reform, Well worth waiting for". Financial Times, 7th November, 2005.
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While the Company Law Review (begun 1998) stressed the importance of 

relationships with other economic participants, considering the broader social 

and environmental impacts of business,314 the legislation which resulted from 

this Review, the 'politically unsexy' Companies Act did not emerge until 2006. It 

did contain the most substantial changes to company law for decades, with a 

statutory definition of directors' duties, to replace existing common law and 

equitable duties, including a duty to promote the success of the company for the 

benefit of its members as a whole. In doing so, directors must have regard to the 

principle of 'Enlightened Shareholder Value'.315 It did justly remove a lot of 

Victorian 'brie a brae' 316 but nowhere is there reference to direct obligations on 

directors for safety. It could be argued that the wording in Section 172 of the 

Companies Act 2006 might apply to safety issues, but the draft was criticized by 

the Law Society's Company Law Committee which saw it as superficial, only 

related to fiduciary duties and finance, with nothing overt on safety.317

During the long period of prevarication waiting for the CMA, some efforts were 

made to instigate change, for example, Stephen Hepburn's Private Members 

Bill,318 (Chapter 3. V.) proposed the amendment of HSWA 1974 and the 1985 

Companies Act, to introduce statutory duties on directors with an obligation to

314 J. Parkinson "Inclusive Company Law" in ed. De Lacy, The Reform of United Kingdom Company law. 
Cavendish Publishing, London, 2003, p. 43
315 Section 172 Companies Act 2006 imposes the following duty on directors; "(1) A director of a company 
must act in the way he considers , in good faith , would be most likely to promote the success of the 
company for the benefit of its members as a whole, and in doing so have regard (amongst other matters) to - 
(i) the likely consequences of any decision in the long term; (ii) the interests of the companies employees; 
(iii) the need to foster the companies business relationships with suppliers, customers and others; (iv) the 
impact of the company's operations on the community and the environment ; (v) the desirability of the 
company maintaining a reputation for high standards of business conduct, and (vi) the need to act fairly as 
between members of the company."

316 J. Plender, op. cit. at n. 313.
317 See J. Birds, "Reform of Directors' Duties" in ed. De Lacy, op. cit at n.314.

318 S. Hepburn, op. cit. at n. 253.
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appoint health and safety directors, rightly arguing that it is the directors who 

decide if a company operates a safe work systems via staffing, training, 

instruction, and the priority given to safety, as well as stressing that health and 

safety is a board room issue. However, Hepburn's bill was largely ignored.

In the early years of the new century, the push for both personal liability 319 and 

directors' safety duties was spurred on by the fact that around 4000 workers and 

members of the public had died in work related accidents between 1997 and 2002 

(Appendix 11.) as well as in the much publicized rail disasters at Southall, 

Paddington, Hatfield and Potters Bar. (Appendix 1.) Increased demand for 

symbolic condemnation by criminal prosecution reflected diminishing public 

tolerance of health and safety hazards. The search for new ways to identify the 

culpable in some ways reflected a new cultural phase with increased attention on 

nsk management. Since December 1999, companies 320 have been subject to the 

HSE's corporate governance requirements which require boards to identify, 

evaluate and manage significant risks and assess the effectiveness of internal 

control systems by the Combined Code on Corporate Governance (Turnbull) 

Report. 321 This advocated a level of controlled risk determined by opportunities 

and threats, that is, risk based assessments at corporate level within internal 

review and monitoring processes. However, the problem of corporate death did 

not go away, the Home Office New Victims Charter, 2002', for example, did not 

apply to anyone killed or injured through health and safety offences even though 

the Lord Chancellor told the Magistrates Association in 1998 that a person 

injured as a result of a breach of health and safety legislation is no less a victim

3,9 See for example, L. Christian, "Fining companies is not enough. It is essential that directors can be 
prosecuted." Guardian, 19th May, 2003
320 Those incorporated in the UK and listed on the London Stock Exchange.
321 Turnbull Report, op. cit at n. 248.
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than a person who is assaulted."322 So much more is the case where death is 
involved.

HI- Government Regulatory Policy; (a) A Soft Message on Safety.

The subtle, or it might be argued, not so subtle message to industry from the 

Government on safety obligations was reflected in the CCA report, 'Making 

companies safe: What works?'323 It condemned shifts in the Government /HSC 

policy in the decision not to impose legal safety duties on company directors and 

more reliance on voluntary guidance". 324 This meant moving from using formal 

enforcement mechanisms (like inspections, investigations and prosecutions) to 

the concept of voluntarism that is, using publication of guidance and 

exhortations as a means to persuade directors to change the way they deal with 

safety.325 This was described by Tombs 326 as "an ideological and material assault 

on regulation" and he further argued that the shift to 'voluntarism' made the 

vulnerable more vulnerable.

Central in this discussion is the fact that neither the HSC nor the HSE had, until 

recently,327 comprehensive publications regarding directors' obligations to abide 

by health and safety law. Some directors' duties were outlined in, for example,

322 CCA, Corporate Crime Update, CCA, London, Spring 2002, No.l.
323 C. Davis, op cit at n. 286.
324 HSC' A Strategy for Workplace Health and Safety in Great Britain in 2010 and beyond. HSC, June, 2000.
325 R.Lissack, op cit., at n. 63. Also CCA Conference November, 2007, op. cit. at n.63. S. Tombs noted 
that on Is April 2002, the HSE had 4282 staff, but only 3399 on 1 April, 2008, a fall of 21%. For the same 
dates the numbers of HSE inspectors were 1625 and 1238 respectively, a fall of 24% and in relation to 
inspections, the figures for 2001/2 and 2007/8 were 65012 and 41496 respectively which was a fall of 36%.
326 Professor S. Tombs, Chair of the Centre for Corporate Accountability and Professor of Sociology, 
Liverpool John Moores University.
327 HSE/IOD, Leading Health and Safety: Leadership Actions for Directors and Board Members. INDG 
417, HSE, Suffolk, October, 2007.



guidance notes 328 which emphasised the commitment and visibility required at 

senior level to increase the health and safety agenda and performance in 

organisations,329 but, as already noted, such health and safety requirements on 

company directors are voluntary, and this is in very sharp contrast to clear 
obligations for financial matters.

This decreasing prioritization of the HSC/E resources, in relation to enforcement 

has been very controversial. The SCHAWP in 2004 recommended that the 

number of inspectors in the HSC's Field Office Directorate be doubled.330 In 

2001-2 the average frequency of inspections was once in every seven years. 

However, by 2006, it had fallen to once in thirteen years.331 In the same month 

the HSE staff were advised that between 250-350 posts would need to be lost by 

2008 if the organisation was to remain within the Government budgets and all of 

this despite the fact that in April, 2007, the Chief Executive of the HSE admitted 

that prosecution levels should be 'considerably higher' and that the increase in 

for example, construction deaths was 20-25% higher than they published in a 
press release.332

3-8 For example: HSE, Health and Safety Guidance, Reducing Error and Influencing Behaviour. HSG 48,1999.
329 In July 2001, voluntary guidance on Directors Duties, op. cit. at n.261, described best practice for directors 
while encouraging them to take responsibility for Health and Safety.
330 House of Commons, Work and Pensions Select Committee, The Work of the HSC and HSE, HC 456, 
London, July,2004.
331 "HSE job cuts are a threat to workers health". Danger, September, 2006 .
332 Centre for Corporate Accountability, Press Release, Question by the CCA under the Freedom of Information 
Act. CCA, London, 28th April, 2007. A HSE internal audit of 126 cases considered that there should have 
been at least three times as many prosecutions.
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(b) Reinforcing the Industry Lobby.

The quest for specific statutory duties for safety for directors faced an uphill 

battle against the Government's regulatory policy which influenced the above 

mentioned moves by the HSC, from inspections and prosecutions, to an advice 

orientated approach. 'Becoming a Modem Regulator'333 made the clear statement 

that ...in recent years, there has been deregulatery pressure from within the 

Government to reduce burdens on business,....We have signaled ... that we will 

not turn automatically to new legislation to deal with new problems."334 This in 

itself served to down grade the safety message to industry.

Three different bodies had promoted this trend: the Treasury, with the Hampton 

report,335 the Cabinet office's 'Regulatory Impact Unit'336 and The Better 

Regulation Task Force .337 As far back as 1998, Tony Blair's position was clear in 

the announcement that: "no proposal for regulation which has an impact on 

business... should be considered by Ministers without a regulatory impact 

assessment."338 In 2004, the Budget reinforced that;

333 HSC, Becoming a Modern Regulator. HSC, Paper for Commission Meeting HSC/ 04/53, London 6th April 
2006. F
334 Ibid. Para. 11.
335 HM Treasury, Reducing Administrative Burdens; Effective Inspection and Enforcement: Interim Report. 
London, December, 2005 and HM Treasury, The Hampton Review on Regulating Inspections and 
Enforcement. London, March, 2005.

Its role is, according to Government, to work with other Government departments, agencies and 
regulators to help ensure regulations are fair and effective.
337 *n 2007, it produced the report: Cabinet Office, BRTF, Independent Regulators, London, 22nd May, 2007. 
Each of these three units was concerned with regulation in general, not just safety but each had an impact 

on safety.
33SIn 2001 the Labour Party business manifesto had stated the Government's intention to "... regulate with as 
light a touch as possible." In early 2001, the Prime Minister met several businesses, after which he invited 
secondees from business to reduce regulation in the private sector. Equally, in 2001, the Cabinet Office 
guidance on Regulatory Impact Assessment" stated; "Where regulations...are introduced, this should be 
done in a light touch way...new regulations should only be introduced when alternatives have., been 
considered."
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... any regulatory proposal likely to impose a major new 

burden on business will require clearance by the PM, based on a 

thorough impact assessment by the Cabinet Office Regulatory 
Impact Unit."

In December, 2004, the Hampton Review was given the remit to consider 

regulation in consultation with the Better Regulation Task Force.339 The 

Chancellor asked Phillip Hampton,340 to "consider the scope to reduce 

administrative burdens by promoting more efficient approaches to regulatory 

inspection and enforcement, without compromising ...standards or outcomes."341 

The Final report concluded that, regulators did not give enough emphasis to 

providing advice to secure compliance, that comprehensive risk assessment 

should be the foundation of all enforcement programmes and there should be no 

inspections without a reason.

Ad vice is certainly important in the quest for a firm safety 'message' to industry 

and there is no denial that risk assessment is fundamental. However, critics of 

the Hampton recommendations argued that standards had indeed been 

compromised in that it did not give proper consideration to extensive research, 

national or international on what motivates companies and those who determine 

policies.342 They questioned the Review's reasoning that 'excellent' regulatory 

outcomes exist at present bearing in mind that in 2003/4 there were 236 deaths of

339 This produced the Hampton Report, HM Treasury, op. cit. at n.335.
^Chairman of Sainsburys.

HM Treasury, op. cit at n. 335, Executive Summary, p. 1 and p. 21 para. 2.54.
34-CCA: Initial Response to Hampton's Interim Report, Reducing Administrative Burdens: Effective Inspection 
Enforcement', CCA, London, December 2004, para. 2.4. and
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workers and 374 members of the public, 220 and 370 respectively in 2004/5, and 

212 and 384 respectively in 2005/6, 343 (Appendix 11.).

Human nature and the pull of the bottom line both mean that it is not a simple 

straightforward exercise to just exhort employers not to break the law, without 

some credible means of monitoring and enforcement. Despite the HSC argument 

that the UK has one of the lowest incidence rates of fatal accidents 344 the ILO's 

Work Standard ranks Britain 21st out of 23 developed nations and 18th in Western 

Europe for safety protection, which is not an enviable track record.345

IV The Regulatory Debate on Statutory Safety Duties, 2000-2005.

In the face of the deregulatory environment described above, one glimmer of 

hope had been seen in the fact that Action Point 11 in June, 2000 had noted that:

"The HSC will develop a code of practice on directors 

responsibilities for health and safety, in conjunction with 

stakeholders...and will advise Ministers on how the law would 

need to be changed to make these responsibilities statutory....

Evidence suggests that imposition of legally binding duties

343 Ibid. para. 2.5.
344 House of Commons, Research Paper 06/46, op. cit. at n. 9, p. 57.
345 CCA stressed that: "Hampton's prime source of information on how regulation impacts business came 
from talking to employers -directors and managers- was a very myopic and slanted perspective..." and 
pointed out that ".. .In effect HSE are only able to inspect the most hazardous of premises". CCA, op cit., at 
n. 342, para. 3.1.
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would increase the likelihood of directors taking ownership of 
health and safety problems".346

However, in 2002, the HSC's response to Action point 11 had no suggestion of 

legal status for directors' safety duties, just voluntary guidance, and no advice to 

the Government on how legislation should be changed.347 The HSC voluntary 

guidance on directors' duties (July 2001J348 was just an Approved Code of 

Practice, just a wish list of what the HSC would like directors to do, imposing no 

legal requirement and carrying no penalties for breach, despite the fact that 

many boards pay little or no attention to health and safety as a strategic issue 

and many directors have negative views about health and safety law in relation 

to corporate social responsibility. Persuasion is unlikely to get such officers to 

rethink their approach to board level involvement in something they would 

consider far from their financial priority. A stronger message is needed than 

what is encompassed by the so called 'voluntary' approach.

It is noteworthy that in 2001 the HSC did ask the HSE to commission research on 

the impact of 'guidance' and this research reported some 'positive trends'; for 

example, in 2003, 66% of those surveyed reported that health and safety was 

directed at board level, compared to 58% in similar research in 2001. 349 

However while 48% identified health and safety being discussed at least

346 HSE Action Point 11, in Revitalising Health and Safety;: Strategy Statement. HSE Suffolk, June, 2000. It also 
noted that It is the intention of Ministers, when Parliamentary time allows, to introduce legislation on these 
responsibilities."

HSE, Directors Responsibilities for Improving Health and Safety Performance - Proposed Report to the 
Government. Commission Paper HSC/05/90, London, 2005, Annex 1. See also CCA Conference November 
2006, op. cit. at n. 96.

348 HSC,op. cit. at n.261.
349 HSE : Health and Safety Responsibilities of Company Directors and Management Board Members. HSE, 2003, 
HSE, Suffolk, 2003, report by Greenstreet Berman (GSB) who carried out research in 2001, 2003 and 2005.
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quarterly by the board, this masked the very important fact, admitted by the 

HSE, that the nature of involvement of some boards is very superficial and 

particularly that one in six had no arrangements to facilitate board involvement 

and had no plans to do so. Despite this, the research concluded that the HSC 

guidance was a significant factor in prompting boards to deal efficiently with 

safety issues and noted greater evidence of directors providing increased 

leadership, all of which they argued, rendered legislation unnecessary.

The CCA rightly pointed out that this research was not designed to assess the 

merits of a voluntary as opposed to a mandatory approach to directors' duties, 

so, while it found that 66% of companies surveyed reported that health and 

safety was directed at board level, it could not tell if the imposition of statutory 

duties would increase this, nor did it establish that voluntary factors prompted 

board level direction or provide evidence that voluntarism worked. The CCA 

concluded that the survey:

"provides additional evidence ...that in the absence of legally 

binding duties, directors may adopt a superficial...approach to 

management of health and safety... even where there is some 

level of formal board involvement." 350

This is an understatement in itself.

Contrary to the HSE commissioned research, the CCA argued that available 

research provided consistent evidence that the most effective means of securing 

personal commitment of senior managers is to impose direct personal liability on

350 CCA, op. cit. at n. 93, para. 5.21, outlined concerns over the Greenstreet Berman survey.
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company directors and senior officers and recommended that a duty should be 

created for all directors to take 'all reasonable steps' to ensure that their company 

complied with the law.351

Despite a HSC pape^ (October, 2003), on potential legal duties for health and 

safety for directors 352 having noted that "... legal obligations do make people 

take safety obligations more seriously."353 the HSC at that meeting had clearly 

decided against the legislative approach, maintaining that:

"Further legislation should only be seen as an option once all 

other avenues, including voluntary approaches had been fully 

explored." 354

The meeting concluded that it:

did not consider it appropriate at this time to recommend to 

Ministers a new legal duty on directors." 355

despite the fact that there had been no research on the effectiveness of voluntary 

guidance and nothing in the Better Regulation Task Force that required vigorous 

pursuit of the voluntary approach. It also contradicted the HSC's own research 

conclusions that the key to motivation of senior management to improve safety 

was to make them liable to personal prosecution and that available evidence did 

not demonstrate the voluntary approach to have had a significant impact.356

351 Ibid.
352 HSC, Corporate Responsibility and Accountability for Occupational Health and Safety; A Progress Report on 
HSC/E Initiatives and Measures. HSC/03/105, London, 2003.
353 Ibid.
354 HSC, op. cit. n. 352, at para. 5.2.
355 Ibid.
356 HSE, op. cit. at n. 349.
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Two useful peer reviews 357 of research contained in some the above reports 358 

were carried out by Professor Phillip James, (Middlesex University) and 

Professor Frank Wright, (University of Salford). Professor James rightly 

concluded that the attitudes and behaviour of directors do exert an important 

influence over health and safety management and performance, but in a 

significant minority of large organisations, directors take no direct responsibility 

for health and safety and in those where they do, the involvement is often of a 

very limited nature. He considered that while directors considered that they 

already faced considerable legal and other pressures on health and safety, in 

practice their commitment to it is often problematic and seen to be so by other 

managers. This very valid conclusion identifies a very prevalent half- hearted 

approach to safety. He considered that while the evidence in the three reports 

did not conclusively indicate that statutory safety duties would definitively 

improve health and safety management and performance, he reinforced the 

point that many managers believe that making directors more vulnerable to 

prosecutions would be beneficial. While he concluded that the voluntary 

approach was not a wrong one, he very validly stressed that its slow progress 

did not show it to be having a significant impact. Importantly, in terms of a 

means of providing a strong safety message to industry, he noted that on 

balance, the research evidence provided a strong though not conclusive basis for

357 HSE, Directors Responsibilities for Health and Safety: A Peer Review of Three Key Pieces of Published Research.. 
Report prepared by Salford and Middlesex Universities Business Schools for the HSE, HSE RR 451,Suffolk, 
2006.
3,i8 C. Davis, op. cit. at n. 286, (Not funded by HSE) and HSE, A Response to the CCA report: Making Companies 

Safe : What works?, Greenstreet Berman, HSE, 2005 (funded by the HSE). See also HSE, Director Leadership 
of Health and Safety. A Review of literature. HSL/2005/21, 2005 (funded by the HSE).
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arguing that the imposition of 'positive7 health and safety duties would serve to 

usefully supplement the liability currently faced under Section 37 HSWA.359

Professor Wright was more critical of the general conclusion that wholly 

voluntary approaches were largely ineffective in improving standards of health 

and safety performance. While he felt there was little support for the CCA's 

view that statutory duties are almost certain to provide a more effective and 

efficient lever than the HSE approach, he did however conclude that there was a 

need to reach out and influence a considerable number of organisations who do 

not consider board level direction and leadership to be necessary and desirable. 

This is a fundamental issue. It is an easy task to state but the problem is how to 

get the attention of industry?

Importantly, he did make one very significant statement on a key issue which 

requires considerable reinforcement; that directors needed to be trained in their 

roles.360 Too often directors, both Executive and Non-Executive, just assume the 

role with little understanding outside their own specialist discipline. This will be 

further discussed in Chapter 7.

V. Almost a Turn Around in Political Wrangling?

In 2004 the Work and Pensions Committee,361 noting the HSE recognition that in 

organisations good at managing health and safety, safety was a board issue and a 

board member takes direct responsibility for its coordination, suggested that

359 HSE, op. cit. at n. 357, p.12.
360 HSE, op. cit. at n. 357.
361 UK Work and Pensions Committee, op. cit. at n. 330..
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Government "reconsider its decision not to legislate on directors duties and 

bring forward proposals for pre- legislative scrutiny in the next session of 

Parliament".362 The Government continued the political ping pong by replying 

that it had no immediate plans to legislate in this way.363 However, importantly, 

the Government did ask HSC to "undertake further evaluation to assess the 

effectiveness and progress of the current measures in place ...and to report...by 

December 2005".364

Three main options were considered in this evaluation: (i) continue with the 

voluntary approach; (ii) authoritative guidance and more effective enforcement 

including greater use of disqualification and (iii), legislation. The paper 

produced by the HSE not surprisingly, favoured the explicit authoritative 

guidance route. 365 On a positive note it did place more emphasis on the HSE 

being more effective in applying Section 37 HSWA for director disqualification, 

increased penalties with associated publicity and higher fines with restorative 

justice. However, there was no case for specific law on directors' duties.

Despite this on 6th December, 2005, the HSC in a surprise move asked the HSE to 

explore the possibility of imposing duties on directors, effectively rejecting the 

advice of its own civil servants. The HSC's letter to Lord Hunt, the Parliamentary 

Under Secretary for Work and Pensions said "... a range of approaches is needed 

to motivate directors to provide leadership on health and safety, including 

authoritative guidance..., more robust enforcement of current legislation, in

362 Ibid, paras. 56-60.
363 House of Committee Work and Pensions Select Committee, Government Response to the Committee's 4,h 
Report on the Work of the HSC and HSE. HC 2003-4, London, 27th October, 2004.
364Op. cit. at n. 363, p.5.

365 HSE, Directors' Responsibilities for improving Health and Safety performance. Proposed Report to the Government. 
Paper 05/90: London, December 2005. Paper for the Commission Meeting of 6th December, 2005.
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particular Section 37 HSWA and greater use of Director Disqualification as a 

penalty, as well as serious examination of the options for legislative change to 

strengthen director leadership."366

The paper produced to the May board meeting 367 focused on two broad 

approaches to HSWA 1974: inserting a new section on directors' duties and 

possible revisions to Section 37 HSWA. However, the CBI and the IOD produced 

the usual arguments and, unsurprisingly, the HSC rejected new legislation, 

concluding that clear guidance on director leadership was needed and effective 

enforcement of current legislation. This was not a surprise to anyone who 

attended the CCA Conference in March of 2006,368 where Lord Hunt, seemed to 

be almost in denial of any possible new legislation, despite the approach taken 

by the HSC in December, 2005. The conclusion to the May paper, noted that 

"any duty on directors would have an operational impact for the HSE and would 

be a significant drain on resources".369 This statement is telling in itself. Safety 

matters would not be considered in the same league as financial matters, a 

consideration which certainly does not formulate a firm safety message for 

corporations.

Their conclusion could have been written 14 years ago and was in strong contrast 

to the proposal of the Select Committee which said; "We acknowledge that 

statutory health and safety duties could be introduced outside the Bill, but 

believe that since they might help clarify directors' duties with regard to

366 Ibid. Annex 1.
367 HSC: Directors Role in improving Health and Safety Performance, Possible Legislative Options. HSC/06/44, 
London, April, 2006
368 CCA Conference, March, 2006, op. cit. n. 217.
369 HSC op. cit. at n. 367.
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corporate manslaughter ... the Government should aim to introduce them either 

in the Bill, alongside the Bill, or as closely as possible afterwards".370

A Draft Code of Practice for Regulators, published by the Cabinet Office in 

August 2007, with its emphasis on voluntary guidance, was a deterrent to the 

push for statutory safety duties for directors and another message from the 

Government that industry was not to be put under greater pressure as far as 

safety was concerned.

VI. Conclusion: Hope in the Darkness?

The Government's Tack of enthusiasm' for statutory safety duties for directors 

was in large part the result of pressure from big business. A further powerful 

way of conveying a strong message to focus the attention of boards on safety was 

rejected. Voluntary guidance is fine in itself but even then, there is room for 

considerable improvement on existing voluntary guidance. The continuing large 

numbers of industry deaths371 is testimony to the need for much clearer 

information to be provided at each Board meeting, on the issues which should be 

discussed as part of the regular item on health and safety issues. Such would 

include deaths, injuries, responses, reactions, preventative actions, 

communication with regulators, complaints, the concerns of managers as well as 

the possible establishment of a committee whose responsibility it is to oversee 

safety systems and their cascading on a permanent basis throughout the 

organisation. Risk assessments should be carried out, but only by competent

370 SCHAWP, op. cit. at n. 93, para. 320.
371 The figure for 2007/8 for fatalities of workers was 229 and for members of the public, 367. 
Appendix 11.
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people with preventative solutions identified to reduce risk being adopted where 

appropriate. Even smaller companies need to keep in mind at key meetings the 

importance of the safety system/cascading of information and enforcement 

systems. One key way to pull the attention of boards away from the bottom line 

during the relatively small amounts of time they meet would be to impose 

positive obligations on directors, with a threat of enforcement. This would help 

to ensure that they seek a full understanding of who holds the responsibilities in 

relation to safety at each level, for example, training and instruction, helping to 

ensure that the board takes all reasonable steps to be certain that the organisation 

complies with the law.

It cannot be overemphasized that, a major gap lies in the lack of training of most 

board members in health and safety matters. Most board members are skilled in 

financial aspects but despite the fact that safety should be as important as 

accounts to board members, it has to the present day largely fallen through the 

holes in corporate education. People specifications and job essential criteria 

rarely mention skills and experience in safety aspects, despite the fact that the 

lives of customers, the public and employees could be affected by corporate 

activities. It would have been easy for the Companies Act to enshrine directors' 

health and safety responsibilities in law, to apply to all directors of all companies 

not just a nominated health and safety director. It would not be too onerous to 

require that directors take all reasonable steps to ensure that their company 

complies with health and safety law, as a general duty on directors.

The HSC/IOD Guidance of October, 2007, 372 which was written by directors for 

directors, ignores the limited impact of 2001 voluntary guidance and evidence

372 HSE/IOD, op.cit. at n. 327.
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from the HSE's own research. The House of Commons Work and Pensions 

Committee Third Report of the Session 2007/8 declared itself not convinced that 

the introduction of new guidance on health and safety is sufficient to ensure 

board level prioritisation of health and safety issues. 373 While the HSC chair 

promised to revisit the possibility of introducing statutory duties if the new 

guidance does not succeed in prioritising health and safety at director level, the 

Select Committee recommended that the HSC should set out how it would 

measure the success of current arrangements and over what period. If guidance 

and legislation proves inadequate, "we are convinced by evidence that the 

introduction of statutory duties would have a significant impact on board level 

prioritisation of health and safety." 374

Law is a crucial motivator to get action on the part of directors and the recent 

HSC decision, supported by the HSE and the Government, to continue with the 

voluntary guidance approach, on top of the time wasted since December, 2005 is 

a very negative trend.375 Many important opportunities have been lost to deliver 

a firm message to criminally irresponsible employers.

373 House of Commons Work and Pensions Committee, The Role of HSC and HSE in Regulating Workplace 
Safety. Third Report of the Session 2007-8, London 2008. p. 20
374

375 See generally, CCA, Written Evidence to the Select Committee for Work and Pension on the Work of the HSC 
and the HSE in regulating Workplace Health and Safety. Third report of the Session, 2007-8, CCA, London, 

November, 2007.
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CHAPTER 5.

Making Sanctions Hurt?

"Manslaughter is a crime of great width, covering death 

from a minor criminal act to serious assault. While a company 

'has no soul to be damned, no body to be kicked'376 the stigma of 

punishment should kick and damn by impacting on corporate 

conscience."377

"We cannot imprison the company, so it is vital that the 

penalties for the new offence properly punish the convicted 

organisation and sufficiently deter from future offending."378

Having considered the difficulties involved with the problem of attributing 

liability for corporate manslaughter, this thesis has argued that despite the length 

of time in gestation, the CMA is under-par legislation which sends an equally 

under-par message to industry. This is due to the combination of its technical 

complexity and the absence of individual liability together with the failure to 

impose statutory safety duties on directors. This chapter will now look at the 

question of sanctions to decide if what is now available is sufficiently strong to 

produce what Coffee referred to, in the quotation above, as 'a stigma of 

punishment' which might in some way 'kick and damn' and be a message of 

concern to corporations.

376 J. Coffee, "No Soul to Damn, No body to Kick. An Unscandalised Enquiry into the Problem of Corporate 
Punishment", Vol. 79 Michigan Law Review, p. 386.
377 A. Boisvert, op. cit. at n. 7.
378 House of Commons: Committee Stage Debate on the Corporate Manslaughter and Corporate Homicide Bill. 
24th October 2006, Column 70.
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I. Sanctions in the Corporate Manslaughter and Corporate Homicide Act: 

Fines, Publicity Orders and Remedial Orders.

The main sanctions allowed by the CM A are fines (Section 1(6)), publicity orders 

and remedial orders (Sections 9 and 10), which is disappointing and surprising, 

considering, as will be discussed in this chapter, the historic difficulties 

surrounding the area of fines in terms of their small size and their limited 

effectiveness. Section 1 (6) merely states that "an organisation that is guilty of 

corporate manslaughter....is liable on conviction on indictment to a fine". It 

provides no other detail on the kind of fines to be imposed.

The Government has asked the Sentencing Guidelines Council to publish 

guidance for the court on sentencing convicted organisations for this offence. In 

November, 2007, the Sentencing Advisory Panel (SAP)379 published a 

consultation document, in which it suggested that the court should impose a fine 

of between 2.5% and 10% of an organisation's turnover depending on mitigating 

or extenuating circumstances.380 The consultation document also made some 

useful suggestions in relation to aggravating circumstances such as: more than 

one death; failure to act on advice or warnings from regulators; failure to heed 

concerns of employees and others; carrying out operations without the relevant 

licence; action or lack thereof due to inappropriate circumstances such as 

financial problems; corporate culture encouraging or producing tolerance of a 

breach of duty. It suggested that mitigating factors would be, for example: if the

379 The Sentencing Advisory Panel was originally set up to provide advice to the Court of Appeal when it 
was the court's responsibility to issue sentencing guidelines. It now advises the Sentencing Guidelines 
Council. Before submitting a proposal to the Council, it is required to consult widely.
380 Sentencing Advisory Panel: Consultation Paper on Sentencing for Corporate Manslaughter. SAP, 
London, 15th November, 2007.
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breach is due to the employee not fulfilling duties or acting without authority; if 

the company cooperates with authorities and; a good safety record.

The SAP began from the premise that the courts should keep in mind 

that the fine should be:

"sufficient to have the required impact, in most cases without 

imperiling either the existence of the organisation or the funds 

necessary to remedy defective systems." 381

It is to be hoped that the final report will be sufficiently strong to have the 

required impact and to deliver a firm message to industry.

The publicity order allowed in Section 10 (1) CMA would require the court to 

order the corporation to:

" publicise in a specified manner - (a) -the fact that it has been 

convicted of the offence; (b) specified particulars of the offence;

(c) the amount of any fine imposed; (d) the terms of any remedial 

order made."

Section 10 has the potential to be a useful addition to the armoury of sanctions in 

that it affects the company image and counters the influence of costly public 

relations. It stipulates that the order must set out a period of time within which 

its requirements must be satisfied 382 and that before making the order, the court

381 Ibid.
382 Section 10 (3) (a).
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must take the views of any enforcement agency it considers appropriate, 383 that 

the court could also require the organisation to show evidence to the 

enforcement agency, within a specified time, that it has complied with the 

requirements of the order,384 and if it has failed to comply the courts can then 

impose a fine.385 The SAP suggested that a publicity order and a fine should 

follow each conviction. The courts would have the power to impel publication of 

convictions on television or radio or in local national or trade magazines, 

including relevant websites. It would include publication on the organisation's 

website and annual report, informing potential customers and those who might 

be interested in investing in the organisation, notice to shareholders and letters to 

customers and or suppliers.386

The remedial orders proposed by Section 9 CMA387 are not as effective a sanction 

as the publicity order. They are similar but not as wide as the very wide power 

under Section 42 HSWA (Appendix V.) which allows the court to order any 

person convicted of a health and safety offence to remedy anything which is "in 

respect of any matters which it is in [the defendant's] power to remedy". The 

SAP noted that "the remedial order will provide an additional safeguarding

power for a limited number of cases where the offender has failed to respond....

The order is rehabilitative rather than punitive and merely requires the offender 

to take steps to comply with the health and safety standards already required by

383 Section 10 (2) (a).
384 Section 10 (3) (b).
385 Section 10 (4).
386 SAP, op. cit. at n. 380, para. 81.
387 Section 9 of the CMA allows the court to impose a remedial order, "requiring the organisation to take 
specified steps to remedy- (a) the breach mentioned in si (1)..., (b) any matter that appears to the court to 
have resulted from the relevant breach and to have been a cause of the death; (c) any deficiency, as regards 
health and safety maters, in the organisation's policies, systems or practices of which the relevant breach 
appears to the court to be an indication."
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law".388 Ministry of Justice guidelines in the Consultation Document noted that it 

expects "courts to impose a remedial order in relatively rare circumstances since 

the relevant regulator would have been involved... from the outset." 389

II. Fines: An Ineffective Sanction.

This part of the thesis seeks to throw into full perspective the opportunities lost 

by the CMA in terms of sending a firm safety message to industry, in view of the 

ineffectiveness of fines as a sanction for companies to date. Companies have 

been able, in many cases, to write off lenient fines as an additional cost of doing 

business, as an irritant, not a deterrent or an effective punishment.

In 1999, the Court of Appeal in setting out general sentencing guidelines for 

health and safety prosecutions in R u Howe and Sons (Engineers) Ltd 390 had noted ; 

"The objective of prosecutions for health and safety offences in the workplace is 

to achieve a safe environment for those who work there and for other members 

of the public who may be affected. A fine needs to be large enough to bring that 

message home where the defendant is a company, not only to those who manage 

it but also to the shareholders". Despite this, there has been little evidence of an 

inclination on the part of the courts to impose fines which could be termed in any 

way substantial. The message they referred to has not been driven home.

In 2003/4, the average fine was £43,113 and only in the region of £100,000 when 

workers were killed.391 In 2008, the CCA stressed that the average fine for death

388 SAP, op. cit. at n. 380.
389 SAP, op. cit. at n. 380.
m Rv Howe and Sons (Engineers) Ltd [1999] C.L.R. [1999] 2 All E.R. 249
39! "When things go wrong. Enforcement HSE Style." Health and Safety Bulletin, 2005, 337, p. 9..
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in work- related accidents has been under 1/700 of company turnover, 1% of 

gross profit and that if this were compared to an individual with an average 

income of around £25,000 per year, it would equate to a fine of £35! 392 The 

message this sends to industry could be interpreted as the acceptance of a low 

value on loss of life, particularly when compared to the ability of the Financial 

Services Authority to impose fines of up to 10% of gross turnover for crimes of 

lesser gravity than causing death. This is put further into context by the fact that 

for example, in the 5 years to 2003/4, there were on average 240 workplace deaths 

per annum, yet only 11 directors were convicted of manslaughter, (5 imprisoned,

5 suspended sentences, 1 community service) and the main penalty for 

individuals convicted of work-related manslaughter was a custodial sentence of 

from 9 months to 7 years, but usually it was 12-18 months and often 

suspended.393

Some examples of the history of fines in recent years put the issue of their 

effectiveness into context. For example: BAE Systems was fined £250k after 

safety failings led to a death yet it made a profit of £453m in 2003; in February, 

2005, British Sugar was fined £400,000 for safety fines relating to a death, yet its 

parent company. Associated British foods made an operating profit of £478m in 

2004; Balfour Beatty Rail Infrastructure Services ,which had a turnover in the first

6 months of 2004 of nearly £2 billion and is a mere spore from the gills of the 

Balfour Beatty mushroom 394 was fined only £150,000 for a corporate death.395

392 CCA: Press Release "Fines against most companies convicted following work related deaths, less than 
1/700th of their turnover, new research shows". CCA, London, 16th March, 2008.
393 D.Joyce, CWU Response to the Government's Draft Bill on Corporate Manslaughter, Communication Workers 
Union, London, 2005.
394 G. Monbiot, op. cit. at n.296.
395 This concerned the death of Michael Mungovan, a student told to switch off a live rail on a train line 
though not qualified to do it. He was sent out at midnight onto one of the most dangerous sections of track 
in the UK and was hit from behind by an empty train.
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It is true that for example, in August, 2005, Transco broke through a 

psychological ceiling in the sentencing of large corporate bodies 396 with a record 

fine of £15m for a breach of Section 3 HSWA397, following the deaths of 4 

members of the same family in a gas explosion at their home.398 This fine was 

substantially the largest ever imposed in the UK for health and safety offences 

but even this was only 4% of pretax profit from the previous year. The previous 

highest penalties had been the £1.5 m against GWT after the Southall crash and 

the £2m imposed on Thames Trains in 2004 in relation to the Ladbroke Grove rail 

crash and which amounted to just 5% of the parent company's profits.399 It is 

important to note, however, that specific issues had aggravated the Transco 

sentence. Unusually in a health and safety prosecution the breach was contested 

which made for a long and expensive trial 400 and the court noted that:

" the corporate mind of Transco has little or no remorse for this

tragedy.'401

The judgment did not refer to Howe but reflected it in noting that:

"The level of fine requires to be such as will alert those operating 

undertakings on the scale existing here (and in particular their 

shareholders) that the courts ....regard breaches of Section 3 as

396 S. Elson, "Health and Safety prosecutions-an overview of 2005", Vol.156 New Law Journal, 20th January, 
2006.
397 S3 HSWA, op. cit. at n.52.
398 Transco Pic v HM Advocate, [2005] S.L.T. 211, [2005] S.C.C.R 117.
399 Thames Trains Ltd v Health and Safety Executive [2002] E.W.H.C. 1415 (Q.B.) [2003] P.I.Q.R. 14.
400 Further, the court noted that the "company had chosen to attempt to blame the explosion on an internal 
pipe leak for which they were not responsible despite overwhelming evidence to the contrary".
401 The court said that this sentence was not about exacting revenge but; "about gauging an appropriate 
penalty for a serious failure over many years of one of our main privatised utilities, a company in which the 
public put their faith and to which they pay a substantial amount of money to ensure the safe transportation 
of their fuel"
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extremely serious where they involve exposure of the public to 

death or serious injury on a longstanding and extensive basis."

It also noted that:

"... the fine should not jeopardize any future required safety 

work nor effectively penalize the consumer." 402

Concepts of corporate governance and social responsibility have become part of 

the vocabulary in corporate day to day life, but very often they deal with projects 

such as working in the community with little on fundamental safety aspects.

Such vocabulary does not necessarily reflect the reality of corporate systems.403 

The fine of £10m on Balfour Beatty for breach of Section 3 HSWA, following the 

trial resulting from the Hatfield crash 404 was reduced by the Court of Appeal in 

July, 2006 to £7.5m.

While this reduction does not necessarily signal a trend, it is debatable just how 

effective a deterrent that fines are. Large fines could cause smaller companies to 

go out of business. While in Howe, the court observed that in some cases this may 

be desirable,405 with large companies, substantial fines affect share holders often 

unconnected with running the business or small investors indirectly connected 

by pensions and or insurance funds. However, the principle of giving smaller 

companies a smaller fine, even where the same breach would involve a greater

402 Transco, op. cit at n. 398.
403 C.Parker, Meta regulation: Legal Accountability for Corporate Social Responsibility. Paper for QUB 

Accountable Governance Research Colloquium, 19th October, 2005.

404 Op. cit at n.3
405 The fine imposed by the Court of Appeal in 1998 on the small company Howe Engineering, op. cit. at n. 
390 represented more than half its annual profit.
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sum for a larger organisation, could lead to disparity of sentence between two 

different types of defendant companies jointly charged in the same incident. 

This was dealt with in Rv Jarvis Facilities Ltd. 406 Jarvis was originally fined 

£400,000 for a breach of Section 3 HSWA following a derailment in November, 

2002. When they appealed, the Court of Appeal held that the consistency of the 

level of fine may not be a primary aim but went on to say that it was 'not 

irrelevant'.407

The greater significance of Jarvis was the court's decision that it could take a 

severe view of breaches of health and safety legislation where there was a 

significant public element. It did not limit what it termed a 'public service case'. 

Railways are obvious, but it could apply to many undertakings, for example, 

those who maintain or build other infrastructure projects or public buildings via 

Private Finance Initiatives or Public Private Partnerships. While on appeal, the 

fine against Jarvis was reduced to £275,000, the judgment's reasoning was a 

welcome potential warning to all who undertake work where members of the 

public may be exposed to risk. This and an increase in the size of fines meant 

some improvement in sanctioning terms but their impact still leaves a lot to be 

desired in terms of effectiveness. Companies committed to the Crown Court for 

offences under HSWA are already subject to unlimited fines.

Against the argument for higher fines, one senior practitioner in the field of 

corporate safety, Gerard Forlin, considered that:

406 R 17 Jarvis Facilities Ltd [2005] E.W.C.A. Crim. 1409 [2006], 1 Cr. App. R.(s.) 44 [2005] 149 S.J.L.B. / 769. In 
May 2002, the train, en route to Cambridge, was derailed by faulty points resulting in more than 70 injures 
and 7 dead. See also "Jarvis condemned over lax safety measures which may have led to a commuter train 
crash that killed 7 people." Sunday Times, 9th January 2005.
407 Ibid.
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plans to fine first time offenders up to 10% of their annual 

turnover for corporate offences.... combined with high taxes, 

terrorist threats, perceived over regulation and high workforce 

costs could force companies to move their UK bases... most fines 

cannot rely on a deterrent effect since some people working in 

dangerous environments feel they cannot do any more to 

increase safety."408

This serves to reinforce the view that whatever the size, fines do not go to the 

heart of the problem that is, focusing the minds of those at the top of 

organisations on safety. Ironically, smaller companies face greatest risk, with 

often little knowledge of health and safety legislation, small profit margins and 

unlikely to be influenced by increased reputation risk. Larger companies have 

more to fear but can mount damage limitation or a stiff defence. Penalties for 

corporate crime are, for the most part, more easily absorbed by them. The 

message to industry has not been strengthened by this aspect of the CMA.

III. The Government Approach to Sanctions.

At the CCA conference on enforcement of safety legislation,409 G. Sutcliffe, Under 

Secretary of State at the Home Office, declared that he was content with the 

proposed corporate manslaughter legislation, advocating a policy of "starting 

now and adding on later", by using Private Members Bills for areas not currently 

included. He did not consider that directors duties should be included as part of 

the Bill and was happy with revised guidance by HSE to inspectors. In relation

408 G. Forlin, "Corporate Manslaughter Fines could force firms out of the UK." Counsel, January 2008, p. 4.
409 CCA Conference, November 2006, op. cit. at 96.
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to sanctions he noted that while the Hampton Review had concluded that 

existing penalties were ineffective, slow, inconsistent and complicated, he 

welcomed the Cabinet Office independent review of sanctions, the Macrory 

Report,410 (discussed below) as "a new tool kit of sanctions was needed". Despite 

this, he advocated the standard regulatory line, that they should be 

"proportionate and not place unnecessary burdens on those regulated". In a 

similar vein, speaking at the same conference, G. Rodger, Chief Executive of the 

HSE argued that the trend in the HSE was of increasing prosecutions, but, he 

stressed, the Government did not want to be "manic enforcers".

The Macrory Report.

The Macrory report reiterated the Government line that the first port of call 

should be advice and incentives, but it did admit that sanctions underpin 

authority and as such it proposed a tool kit of administrative penalties for 

regulators to promote and enforce regulatory compliance. It recommended a 

review of drafting and formulation of criminal offences in relation to regulatory 

non- compliance.

Among its recommendations were the following:

- to increase the effectiveness of criminal courts for regulatory offences, the 

Government should ask the Sentencing Guidelines Council to prepare 

guidelines for regulatory non- compliance:

410 Department for Business Enterprise and Regulatory Reform, Improving Compliance among Businesses 
(Macrory Review). London, November 2006. See also, Cabinet Office, Macrory; Regulatory Penalties Review. 
Interim Report. Press Release, MR 1/06, London, May, 2006
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prosecutors should always make clear to the court any financial benefits 

resulting from non- compliance;

the Government should consider fixed and variable monetary 

administrative penalties, an improved system of statutory notices and 

pilot schemes involving use of restorative justice for non compliance; 

alternative sentencing should be considered in criminal courts such as 

profit orders, requiring the payment of profits, distinct from any fine the 

court may impose:

Corporate Rehabilitation orders should be considered, as well as a fine 

and publicity orders, in addition or in place of any other sentence.

It also suggested that the Government's pilot schemes should involve 

restorative justice so that those most affected could address the harm and 

prevent a recurrence, together with the extension of flexible 

administrative monetary sanctions and the strengthening of statutory 

notices to work alongside criminal law.

The Macrory proposals were varied and more progressive than any to date, 

though they stopped short of proposals for prison sentences or specific health 

and safety duties on directors.

Amicus 411 rightly noted that the reality of the situation was that there would be 

problems in applying the proposals. Since 2002, flat cash settlements meant cuts 

in real terms for the HSE, with 250-350 fewer inspectors in 2004, a reduction of 

17% in HSE staff, a reduction of 13,000 enforcement notices in 2003 to under 8500

4,1 Amicus, Unite the Union (one of the largest unions in the U.K.), with over 2 million members in the 
public and private sectors. Speech by T. Dobbins, Deputy General Secretary, at the CCA Conference 
November, 2006, op. cit. at n. 96.
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in 2005 and inspections down from 74,000 in 2003 to 55000 in 2005.412 All of this 

was, in their view, a model for inaction, despite the Select Committee in 2004 

recommending that the number of inspectors should be doubled in the following 

6-7 years, as inspection, importantly, backed by enforcement, was the most 

effective way to motivate duty holders to compliance.413 The situation has 

continued to worsen, according to the House of Commons Work and Pensions 

Committee in 2007/8, which outlined that the average frequency of inspections 

was 1 for every 14.5 years, compared to 1 each 7 years in 2001/2, with the number 

of enforcement notices in the last three years being the lowest since 1999, 

combined with a 25% decrease in inspections.414 They cited CCA research415 that 

argued the case against voluntary guidance and other research which had 

pointed to:

" a substantial degree of correlation between compliance related 

health and safety improvements among SME's and previous 

experience of visits by inspectors." 416

This argument is supported by for example. Celia Wells who states that in the 

UK, health and safety laws and regulations have been:

" tacked on to criminal law like an ill fitting and unwelcome 

extension....There is often a close relationship between the

412 Ibid.
413 House of Commons, op. cit. at n. 330.
414 House of Commons, op. cit. at n. 373.
4,5 CCA, Bringing justice to the Boardroom, The Case against Voluntary Guidance and in favour of a Change in the 
Law to Impose Safety Duties on Directors. CCA, London, 30th October, 2007, Chapter 5.
416 R. Baldock, P. James, D. Smallbone and I. Vickers, "Influence on small firms" Compliance Behaviour -the 
case of Workplace Health and safety", Vol. 24(6) Environment, and Planning, 2006, p. 834.
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regulators and the regulated...., warnings are issued and formal 

enforcement employed as a last resort417

She notes also that the concept of corporate criminal responsibility is:

" something of an outcast, to be tolerated rather than 

encouraged... Corporations were traditionally classified with 

animals, children and the insane as non -accountable." 418

IV. Independent Research on the Sanctioning of Companies.

The approach to sanctions which relies on entreating employers to be vigilant in 

relation to safety does not work. In independent research on contemporary 

approaches to sanctioning of companies, Fooks and Canciani concluded that 

there is no alternative to severe sanctions and that court- based sanctions in the 

UK are not severe enough to achieve the major public policy objectives of 

organisational sentencing.419 They argue that little is known of how big a fine 

needs to be to produce an effect on all companies or how it is perceived among 

corporate decision makers, as the way in which firms weigh up commercial risks 

is complex and varied, influenced at times by incompetence, poor understanding 

of legal duties, perceptions of directors, shareholders and investors about the risk 

of prosecution and the effect on business. They also noted that well conducted

417 C. Wells in K Hawkins Law as a Last Resort: Prosecution decision making in a Regulatory Agency. 
Oxford Socio-Legal Studies, Blackwell, 2004.
418 Ibid.
419 G. Fooks and M. Canciani, "Contemporary Approaches to the Sanctioning of Companies", London South 
Bank University, paper presented at the CCA Conference 2006, op. cit. at n. 96.
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US studies 420 suggest that corporate decision makers are guided first and 

foremost by costs / benefits in decision making but that deterrence-based 

sanctions do work.

Their research concluded that current levels of sentencing do not reflect the 

public mood as survey evidence suggested that the public ranked corporate 

offending severely.421 They further concluded that severe sanctions produce a 

general deterrent effect and in particular that sentences which bring out the 

human consequences of compliance, which could impact on corporate officials, 

condition corporate decision making. The research concluded that stronger 

sanctions and control were required as higher maxima fines in themselves did 

not work.

My experience at board tables strongly supports these conclusions and in 

particular the overriding importance of highlighting the human consequences as 

a key driver of health and safety performance within legislation. If there were 

such a thing as a responsible institution, with an inner commitment to do the 

right thing, with a corporate conscience and values that transcend narrow self 

interest, while still keeping its eye to the bottom line, then it might not be so 

important. However, firms can implement corporate conscience requirements in 

a half- hearted way, or subsume them as risks to be managed, obscuring senior 

management and entity responsibility for breaches. Potential accountability may 

barely rate a passing thought. Compliance risks can be transformed, hedged or

420 R. Patemoser and S. Simpson, "Testing a Rational Choice Model of Corporate Crime". Law Society Review, 
Vol. 30, 1996. See also D. Thornton, N. Cunningham and R. Kagan, "Motivating Management, Corporate 
Compliance in Environmental Protection". Law and Policy, Vol. 27(4), 31st August 2005, pp. 608-611.

421 An Australian study found that the public ranked a failure to provide safety measures resulting in an 
amputation ahead of armed robbery. P. Wilson, J. Walker and S. Mukherjee, "How the Public sees Crime: 
An Australian Survey." Trends and Issues in Crime, No.2. Australian Institute of Criminology, 1986.
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insured against rather than eliminated by substantive compliance. Companies 

can manipulate process rules in ways that are favourable to them. This runs the 

risk of creating legal accountability for a vague process which does not have 

substantive goals adequately set or monitored from outside. To achieve 

credibility and to be effective, substantive goals must be capable of being 

enforced external to the company to make sure that their values are represented 

within internal decision making processes, otherwise uncertainty can mask and 

mollify conflict as opposed to addressing it.422

V. Alternative Sanctions: The Absence of Innovative Thinking.

The penalties in the CMA are no great improvement on those under current 

legislation for lesser offences and fail to consider other penalties proposed by the 

Select Committee, 423 such as corporate probation or a corporate 'death sentence', 

confiscation of assets and prohibition of the corporation from business associated 

with the offence, equity fines, punitive damages to relatives of the victim, 

restorative justice mechanisms and ensuring that conviction leads to, for 

example, an Audit Commission enquiry. Nor was there consideration of other 

possible sentences, such as exclusion from doing business with public 

authorities, exclusion from fiscal advantages and subsidies, prohibition against 

advertising goods or services, annulment of licences, or for example appointment 

of a provisional caretaker management by the judicial authority.

422 See also S. Ashby and S. Diacon, "The Value of Corporate Risk Management. Empirical Evidence from 
Large UK Companies." Vol. 1(2) Risk Decision and Policy, 1996. Also see; CCA, Directors and Safety 
Obligations Directors' Link to the Safety of a Company. CCA, London, 18th September 2003. See also HSE, The 
Role of Managerial Leadership in Determining Workplace Safety Outcomes, HSE Research Paper, Research Report 
044, 2003. by A.O'Dea and R. Flin,
423 SCHAWP, op. cit. at n. 93, Chapter 12.
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Equally there was no consideration given to innovative aspects such as fines 

linked to the profitability of the company or requiring directors to explain to 

shareholders why profits and dividends were being adversely affected due to 

failure to implement safety obligations. As noted above, currently, it is often 

more cost effective to ignore safety obligations and to pay a fine. Consequently 

some organisations do profit directly or indirectly from failure to implement 

safety obligations. Much higher fines could maintain clear blue water between 

these offences and general health and safety breaches. However, while the HSE 

Health and Safety Offences and Penalties Report 2004/5 recorded a 31% increase 

in fines imposed in 2004/5, there were few convictions for gross negligence 

manslaughter with custodial sentences and in two cases individuals convicted of 

manslaughter had convictions quashed.424

Corporate probation as mentioned above is an effective way for courts to require 

a company and its officers to alter conduct, for example, to require a review of 

safety procedures or training. It is a flexible alternative and it can achieve long 

term change in company behaviour. In the USA, the Sentencing Reform Act 

noted that "Unlike fines that pound like bludgeons at the periphery of large 

corporations, corporate probation could strike like an epee at narrow targets".425 

It can impose burdens that are not easy to pass on and it can lower reputations. 

Corporate probation in the USA, in addition or as an alternative to a fine 426 

makes companies vulnerable to extensive deterrent penalties. There is a power

424 R. v Kelli/ E.W.C.A. Crim. 1601, [2005] All E.R. (D) 71 (May). Michael Kelly was convicted following the 
death of a boy who fell into an uncovered septic tank. On appeal the court found a "paucity of evidence". R. 
v Hawkins E.W.C.A. Crim. 1723, [2005] All E.R. (D) 163 (Jun). Glen Hawkins was the manager of a garage 
where an employee died following a fire. The appeal was allowed as comments made at the scene should 
not have been admitted at the original trial. Both cases turned on the quality and sufficiency of the evidence.
425 The Sentencing Reform Act 1984. (United States).
426 See for example, D. Izraeli and M. Schwartz, "What can we learn from the U.S. Federal Sentencing 
Guidelines for Organisational Ethics." Vol. 17, Journal of Business Ethics, No.9-10, July 1998,1045.
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to execute corporate capital punishment against 'criminal purpose 

organisations'. Sanctions are aggravated by for example aggregate harm or gain 

from the illegal activity and the involvement or condemnation by 'high level 

personnel'. In the US the main objective is to force companies to pay restitution, 

to prevent the hiding of assets or subverting payment of restitution. Courts can 

introduce any probationary conditions related to the nature and circumstances of 

the entire case and the purposes of sentencing. They also can order convicted 

companies to publicise the facts of their conviction and steps for avoiding further 

violations.

Canadian law is also progressive in relation to sanctions, 427 for example in 

providing for probation orders to influence future conduct. It includes, 

restitution and far reaching changes to policy standards and procedures, 

reporting to the court on their implementation, identifying the senior officer 

responsible for their compliance and providing, in a manner designated by the 

court, information to the public on the offence and measures taken to reduce the 

likelihood of further offences.

As noted earlier, few directors have training in what is required from them in 

relation to health and safety matters. Once the subject is hammered home to a 

Board, fear of damage to reputation and potential personal impact concentrates 

the mind in a way that voluntarism does not. It is fundamental that corporate 

leadership understands that the consequences of court investigation will get to 

the board table, and will be so effective as to have some form of personal impact, 

arguably, up to imprisonment. However, as discussed earlier, this element of

427 Section 732 (1) Criminal Code of Canada 1985, (Part XXIII: Sentencing).
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individual liability has been specifically omitted from the Act. It could be argued 

that this is sensible due to the potential to breach principles of reasonableness 

and fairness, but the wide list of other possible sanctions used internationally, 

has equally been ignored.

For some grave offences, the threat of receivership or public ownership could be 

an effective threat. To stop officers setting up elsewhere it could be used in 

conjunction with disqualification, (see Chapter 7.). Directors could be ordered to 

attend trial for sentencing to overcome the shield of the corporate veil, to put a 

face on the company as part of the shaming process, together with, for example, 

a ban on applying for Government contracts for some time.

Courts could be allowed to make probation orders, with the company on 

probation required to ensure safety compliance, with the HSE as 'probation 

officer' reporting back to the court during the duration of the order.428 

Community service orders could be a reputational sanction on a company 

together with publicity orders or anti-social behaviour orders with organisational 

reform orders for less serious misdemeanours. Punitive damages to the victim's 

family could be considered with the level decided by a jury, as is the case in 

claims against the police, in addition to civil damages. Too often the victims of a 

fatal accident are the family of the victim. Equity fines could involve the 

company being ordered to issue a percentage of shares to be held in a state 

compensation fund with proceeds of the shares going to victims, though this idea 

has been largely untested.

4-8 R. Gruner, “Sanctioning Corporate Offenders through Corporate Probation”, Vol. 16(1) American 
Journal of Criminal Law, 1988, p. 1.
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VI. Conclusion.

Manslaughter is one of the most serious criminal offences and the gravity of 

possible sentences for the legal person should be in line with the gravity of the 

sanctions available for an individual person. The current level of fines linked to 

HSWA and CMA are not of serious concern to corporations in punitive or 

deterrent terms. It will be interesting to see if the Sentencing Guidelines Council 

will produce effective sanctions. Independent research has pointed to the 

importance of bringing out the human consequences of compliance to condition 

corporate decision taking. The proposal to levy a fine of 10% of turnover in no 

way fulfils this need. The figure chosen was in line with the maximum fine 

which the Office of Fair Trading can impose in relation to competition law 

infringements 429 but there is no comparison with these and a criminal offence as 

horrific as manslaughter which has to be proved beyond reasonable doubt. It 

reduces the importance of the crime in public perception.

The message to industry remains as it was before the new legislation in terms of 

fines. It is still something which they can afford to pay for the most part, 

considering it as an unavoidable element of doing business. The lack of 

innovative thinking to tighten up the corporate system as a whole, reinforces the 

status quo. One positive aspect may be identified in the publicity orders allowed 

by Section 10 CMA, which if taken together with the wider elements the jury are 

able to consider in Section 8, [that is, the elements the jury must and may 

consider], could allow a systems/culture approach to the question of corporate

429 CCA. op. cit.atn.il 7, p.81.
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wrongdoing, somewhat akin to other jurisdictions, which will now be considered 
in Chapter 6.
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CHAPTER 6.

Corporate culture/systems: an alternative approach to the problem of corporate 

death.

"There is now a better understanding that, while disasters may be 

triggered by human error, they arise from complex causes and 

systems failures." 430

I. Introduction.

The previous chapters looked at a very difficult area of law in terms of 

apportioning appropriate blame in relation to death caused by corporations and 

the attempts in the UK to find a solution in the CMA, against the background of 

a strong industry lobby. Despite a considerable leap in legal discussion of the 

problem of corporate malfeasance causing death and associated attempts to 

capture the attention of industry at the top, any progress made over the long 

years of waiting for the Act will be lost if the message to industry from the CMA 

allows boards to consider that they no longer have something to fear due to the 

shunning of any semblance of strong punitive ideas. It is important that industry 

gets the message that there are within this Act elements which can constitute the 

fundamental if somewhat understated message to industry that they ignore 

safety issues at their peril.

I have argued that the absence of individual liability is a major lacuna, 

particularly against the background of a high threshold for liability. As a

430 C. Wells, op. cit. at n.211.
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concept, it is a highly effective way of capturing the attention of a board to 

concentrate minds on ordering and organising the corporate body to 'think and 

act' with safety constantly in mind. However, despite this and despite the 

technical difficulties of the Act together with the reluctance to impose statutory 

safety duties for directors, this chapter will suggest that the idea of having the 

culture, the systems of the organisation, tightly linked to safety consciousness 

is now much more in focus as a result of the Act. It has the potential to cause 

considerable problems for companies, its board members and senior officials, in 

terms of time spent in court, high costs and disruption of day to day activities, in 

efforts to defend a problem once it occurs. It does have the potential to impact 

strongly on individuals and the bottom line.

It is this message which industry must now take seriously and if it is fully 

understood, the Act will not be a damp squib. To put the systems approach in 

context, this Chapter will begin by looking at some related aspects which gave 

some hope in the darkness of the lengthy period of prevarication prior to the Act 

and also at the approaches of both Canada and Australia in pioneering the 

corporate culture/ systems approach.

II. Hope in the Darkness of Prevarication.

During the long period of waiting for the Act, one aspect which gave some hope 

in relation to capturing the imagination of boardrooms on safety issues, lay in the 

fact that some experts, for example, Gerard Forlin,431 identified positive signs in 

what was termed 'culture change', that is, what was seen as a robust approach in

4jl G. Forlin, "Corporate Killing. Will directors ever be held to account?" Speech at the Royal Society of 
Medicine, April 2003. Reproduced in Vol. 71(4) Medico Legal Journal, January, 2004, p. 159.
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the courts, dating from mid 2001. Both Forlin and Wells have referred to the 

HSE's increasing use of the Section 37 HSWA connivance provisions against 

individuals, 432 though Wells did note that this happened rarely; 10 per year on 

average.433 Forlin noted changes in attitude towards causation and management 

failure in the approach of the HSE's 'Successful Health and Safety Management 

HSG 65.'434 This made the point that accidents are seldom random events and 

usually stem from organisational failures that are the responsibility of 

management, including the human error of frontline workers.

Forlin saw hope in the fact that the HSC's enforcement policy required 

management's role to be investigated,435 stating that one of the purposes of 

inspectors was to hold organisations and senior officers to account for breaching 

health and safety law. This was the first acknowledgment by the HSC that 

inspectors are concerned with corporate criminal accountability and Forlin 

considered this an important symbolic step forward. He argued that the new 

trend of having to deal with months of legal probing was so marked that:

"40%... of board members....( top FTSE ) said they would resign 

or seriously consider resigning if the trend of corporate 

governance continued because they would not have sufficient 

trust in other board members to take safety and the environment 

seriously...! have represented many in the last 7/8 years who 

have told me the same thing...., that they will never put

432 C. Wells, op. cit. at n. 211 and G. Forlin, op. cit. at n. 431.
433 C. Wells, op. cit. at 211, p.654.
434 HSE: Successful Health and Safety Management. HSC 65, HSE, Suffolk, 1997.
435 G. Forlin, op. cit. at n. 431. "While HSE have neither the resources nor the number of senior people they 
need , there had been an "explosion of determination", prosecuting and investigating more cases, more 
individuals, people much lower down ,to set an example and to get to the people higher up".
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themselves or their families through that type of situation ever 
again." 436

Further cause for hope was seen in the fact that prosecutors were pushing for 

health and safety fines to be increased and for more offences to be made 

imprisonable in line with the HSC/DETR's ' Revitalising Health and Safety 2000' 

437 together with an increase in corporate manslaughter prosecutions, in part due 

to 'Work Related Deaths',438 a protocol for liaison which required death in the 

course of company business to be treated as a manslaughter investigation unless 

manslaughter could be ruled out.439 As Forlin succinctly noted:

"While it is true that the edifice under which HSE operates is so 

stigmatically distinct from mainstream criminal law and 

penalties imposed generally so derisory that the effect of a 

conviction, whether of a corporation or an individual, is ... 

diluted, even here, there is a pain from acquisition of a criminal 

record, imprisonment, and the possibility of professional or 

director disqualification." 440

Forlin also referred to adoption of a wide definition of who can be a controlling 

mind, making it more likely for large organisations to be prosecuted, arguing 

that only a few years before, the corporate manslaughter prosecutions of

436 G. Forlin, op. cit. at n. 431.
437 HSC/ DETR, Revitalising Health and Safety: Strategy Statement. HSC, London, June, 2000. See also G. Forlin, 
"Corporate Killing: Dead or Alive ?",Vol.l54 (15), New Law Journal, 9th January 2004; G. Forlin, "Corporate 
Manslaughter: Where are we now?", Vol. 155, New Law Journal, 13th May 2005; G. Forlin, and M. Appleby, 
"Will they. Won't they?", Vol. 148(15) Solicitors Journal, 18lh April, 2000. G., Forlin, "After Hatfield: Multi 
million pound fines are on the way". Times Online, 20th July, 2006.

438 HSE, Work- Related Deaths: A Protocol for Liaison; Health and Safety Executive, Association of Chief Police 
Officers, Crown Prosecution Service. HSE, Suffolk, 1997.
439 G.Forlin, Corporate Manslaughter and Health and Safety. Lecture to Translink, Belfast, 14 February, 2001.
440 Ibid.
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Network Rail and Balfour Beatty for the Hatfield derailment of 2000 would have 

been unthinkable.441

As well as larger fines for health and safety offences (for example, Thames trains 

fined £2m in April 2004, the largest fine until then),442 Forlin noted that the HSE 

and prosecutors, including the CPS, were looking to see why accidents 

happened, unlike in the past when prosecutions targeted for example, the train 

driver, the control room operator, the pilot, and not the system. Lord Cullen at 

Paddington, he argued, had hammered a nail in that coffin, looking to see what 

system failure allowed the human error. Forlin considered that this important 

trend and the fact that an increasing number of middle management and 

advisers were being prosecuted for both health and safety offences and 

manslaughter would accelerate over the next five years.443

While the headline //£2m kick in the teeth" 444 was an understandable reaction to 

the fine levied on Thames Trains on 5 April, 2004 at the Old Bailey, for breaches 

of the HWSA for the Ladbroke Grove train crash in which 31 died, the case 

against Thames Trains was in relation to inadequacies in driver training and 

notably, the counsel for HSE made the point that:

"It is self evident that if he had been properly trained.., the 

collision would have been avoided." 445

441 G.Forlin and M. Appleby, op. cit. at n. 437.
442 G. Hall, "The Kill Bill", The lawyer, 19th November 2004.
443 G. Forlin, "Directing minds caught in a trap", Vol. 154, blew Law Journal, 5th March, 2004. He noted a fine 
of £100000 for a death of a roofer in May, 2004 and a HSE safety blitz on construction sites in SE England, 
which led the EU European Agency for safety and health at Work to target health and safety in Europe's 
construction sector. See also, G. Forlin and M. Appleby op. cit. at n. 437.

444 G. Forlin, "A Fine Mess", Vol. 154, New Law Journal, 30th April, 2004.
445 Ibid.
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In such ways the systems approach was beginning to take hold but it faced 

problems, for example in relation to the reduction of investigations and 

enforcement by the HSE. The number of fatal cases being reported to the CPS for 

manslaughter investigation was only 2-3 per year, though this was an increase on 

10 in the 50 years up to 1998.446 It was something which was being used by 

prosecutors who were experts in the field of health and safety law in the many 

years they were waiting for what they hoped would be effective legislation. 

However, it was not a message which was being universally hammered home to 

corporations.

III. International Examples of the Systems Approach.

During the time of prevarication in the UK over the Act, other countries were 

making progress with attempts to solve the problem of attaching blame to 

criminal corporate bodies, via holistic, systems- based liability which allowed 

corporate liability if it could be proved that practices /culture encouraged or did 

not prohibit harm. Liability would be established, for example, if a company 

encouraged by activity and policy, explicitly or implicitly, non- compliance with 

the law, as distinct from an employee's incidental or unexpected behaviour, that 

is, when in addition to an offence perpetrated by individuals, there is found to be 

organisational support, explicit or implicit. For example, in the US, in the Bank of 

'New England, 447 it was established that:

446 C. Wells, op. cit. at n. 221, p.654.
447 United States v Bank of New England, 821 First Circuit [1987] 821F, 2d 844.
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"The Bank as an institution has certain responsibilities, as an 

organisation it has certain responsibilities....you should look at 

the evidence of the Bank's efforts if any to inform its employees 

of the law, to check on their compliance, its responses to various 

bits of information ...its policies and how it carried out stated 

policies."

Canada and Australia are prime examples of such alternative approaches to the 

problem of bringing health and safety attention and justice to boardrooms.

(a) Canada.

"A complex mosaic of actions, omissions, mistakes, 

incompetence, apathy, cynicism, stupidity and 

neglect...seemingly isolated incidents constitute a mindset 

or operating philosophy that appears to favour expediency 

over intelligent planning and that trivializes safety 

concerns....a story of incompetence, of mismanagement, of 

bureaucratic bungling, of deceit, of ruthlessness, of cover- 

up, of apathy, of expediency and of cynical indifference." 448

Canada is a federal system and unlike Australia which is discussed in Chapter 6 

(b) below, the criminal law is exclusively a federal responsibility. Like many 

countries, change to legislation and enactment in 2004 of Bill C-45 (The Westray 

Bill), was the result of a Government having been jolted into action by a

448 Report of the Westray Mine Public inquiry. The Westray Story- A Predictable Path to Disaster. Report of the 
Westray Mine Public inquiry into the death of 26 miners on 9"' May, 1992. Province of Nova Scotia,
Canada.((Justice K Peter Richard Commissioner), November, 1999.
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particularly dramatic event. In 1992, 26 miners died and only 11 of their bodies 

were recovered in the Westray disaster, a mining accident in Nova Scotia. 

Despite an inquiry which identified serious failures with mine management, no 

one was prosecuted. The Canadian Steelworkers Union campaigned for change 

in the law to criminally punish the bad conduct which caused grievous harm. 

A public inquiry drew attention to a number of 'corporate culture' factors in 

assessing the causes of the accident, which were clear in the words of Justice K.P. 

Richard cited above. In November, 2003, the Canadian Federal Parliament 

amended the Canadian Criminal Code on criminal liability of organisations 

(effective from 31 March, 2004) to codify the liability of corporations for offences 

with a fault element.449

While the Bill did not deal directly with corporate manslaughter, it extended 

liability to both the corporation and to anyone in a supervisory role within a 

corporation if they knew about a crime committed by employees. It defined a 

'party to the offence' to "include persons actually committing the offence, 

persons abetting the offence, and persons doing or omitting to do anything for 

the purpose of aiding any person to commit the offence."450 This as noted in 

Chapter 3, was specifically excluded in Section 18 of the CMA. The Canadian 

legislation focused on making an organisation responsible for the negligent acts 

and omissions of its 'representatives' rather than management. By Section 22 of 

the Canadian Criminal Code, these acts and omissions can be combined. They 

do not have to be the responsibility of a single representative, and they cover 

complex scenarios typical of many accidents. The offence is committed if senior

449 Act to Amend the Canadian Criminal Code (Criminal Liability of Organisations), Statutes of Canada 
2003. Bill C-45, assent on 7th December, 2003.
450 Section 21, Canadian Criminal Code.
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officers who have responsibility for the aspect of the organisation's activities 

relevant to the offence departed from a standard of care that could have been 

reasonably expected in the circumstances.451 This is an imaginative approach 

which according to Wells:

" strikes a balance between the actions of one or more employees, 

agents or contractors and the standards expected of senior 

officers in managing the organisation's activities." 452

To understand the principle, it is important to note that while under the previous 

criminal code, a person could be a 'party' to an offence if they were to either 

commit the offence or aid and abet or procure the offence, the reformed criminal 

code defined a 'representative' of an organisation as a "director, partner, 

employee, member, agent or contractor of the organisation,"453 that is, any person 

in the organisation who has a duty or has undertaken to exercise authority over 

other persons in respect of the performance of necessary tasks, that is, any 

worker with responsibility of any kind.

In the Canadian legislation, directors and senior officers are clearly defined; a 

wider definition than in the UK legislation. A senior officer is:

" a representative who plays an important role in the 

establishment of an organisation's policies or is responsible for 

managing an important aspect of the organisation's activities and

451 Section 22.1, Canadian Criminal Code.

452 C.Wells, op. cit. at n. 211, p. 659.
453 Section 21.1 (2), Canadian Criminal Code.
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in the case of a body corporate, include a director, its Chief 

Executive officer and its Chief Financial officer." 454

To make an 'organisation' party to an offence requiring proof of negligence it 

must first be proved that, acting within the scope of their authority, either:

"(a) one of the company's representatives is a party to the offence 

or

(b) two or more of its representatives engage in conduct such that 

had the conduct been committed by one representative, that 

representative would have been considered to be a party to the 

offence." 455

Then it must be proved that one or more senior officers, with responsibilities for 

the aspect of the organisation's activities relevant to the offence have departed 

"markedly from the standard of care that in the circumstances could reasonably 

be expected to prevent a representative of the organisation from being a party to 

the offence." 456

To engage the second limb, the legislation puts a duty on a wide group, that is:

everyone who undertakes, or has authority to direct how 

another person does work or performs a task."

They are under:

454 Section 21.1 (2), Canadian Criminal Code.
455 Section 22.1, Canadian Criminal Code.
456 Ibid.
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" a legal duty to take reasonable steps to prevent bodily harm 

to that person, or any other person, arising from that work or 

task." 457

This incorporates the concept of 'aggregation'. Courts consider a number of 

different individuals and add them up as the Canadian Government considered 

that negligence may lie not only in the conduct of employees but also in 

managerial officers who ought reasonably to have known what was happening 

or were not reasonably diligent in establishing and or monitoring mechanisms 

for compliance with corporate policies. However, a company cannot be 

convicted simply by 'aggregation' of failures of a number of junior employees. 

The additional test is the requirement for a failure on the part of one or more 

senior officers.

The Canadian legislation recognises that corporate misconduct can be 

systematic/ cultural. It makes it easier to prosecute companies for death, covering 

both intent and neglect. It does not attribute criminal intent of a corporation's 

minions' too easily to the organisation. It is a clever piece of legislation which 

has overcome many practical problems. It is not a universal panacea,458 but it is a 

sophisticated , layered approach to attributing conduct and state of mind to the 

corporation reflecting a good legislative understanding of the complexity of 

larger organisations where operations, policy making and authority to manage 

are integrated, even if conceptually or formalistically disparate.459

457 Section 217 Canadian Criminal Code.
458 H. Glasbeek, "Canada's take on Corporate Killing, The Westray Bill", Vol. 8 Institute of Employment 
Rights, Comparative Notes, 2005.
459 Ibid.

157



(b) Australia.

In Australia, the courts initially relied on principles of vicarious liability but then 

followed the 'identification' approach as it developed in the UK. In 1995, the 

Criminal Code Act 460 proved to be adventurous in providing perhaps the most 

detailed requirements globally relating to corporate organisational liability, 

though applying only at federal level.461 These provisions are "arguably the most 

sophisticated model of corporate criminal liability in the world."462 However, 

unlike the US, and despite having a nuanced model of organisational liability, 

Australia has not developed corresponding systematic principles of sentencing to 

deal with organisational liability.463

The Model Criminal Code Officers Committee (MCCOC) debated the origins of 

the 1995 Act and the final report drew on academic writing to outline the 

justification for corporate culture provisions:

"the policies, standing orders, regulations and institutionalised 

practices of corporations are evidence of corporate aims, 

intentions and knowledge of individuals within the 

corporation....they have emerged from the decision making 

process, recognized as authoritative within the corporation." 464

460 The Criminal Code Act (Australia) 1995.
461 V. Hayes and F. Wright, Corporate Manslaughter: An International Perspective, in G. Forlin and M. Appleby 
Corporate Liability Work Related Deaths and Criminal Prosecutions. Lexis-Nexis, London 2003, Chapter 15.
462 J. Clough and C. Mulhem. The Prosecution of Corporations, Oxford University Press, Melbourne, Victoria, 
2002, p. 138.
463 Ibid.
464 See S. Field and N. Jorg, "Corporate Manslaughter and Liability: Should we be going Dutch?" [1991] 
Criminal Law Review, 156, at p. 159
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Prosecutors can demonstrate corporate involvement in a criminal act by showing 

that a high managerial agent 465 carried out the act. It covers intent, negligence 

and recklessness. Organisations are guilty if they fail to create and maintain a 

corporate culture to ensure compliance.466

In Section 12 which deals with corporate criminal responsibility, corporate 

culture is defined as:

" an attitude, policy, rule, course of conduct or practice existing 

within the body corporate generally or in the part of the body 

corporate in which the relevant activities take place." 467

Where an employee, agent or officer of a body corporate, acting within the 

actual or apparent scope of their employment, or within their actual or apparent 

authority, commits the physical element of the offence, the physical element of 

the offence must be attributed to the body corporate.468

Authorisation for commission of the offence may be established on the four bases 

set out in Section 12. 3(2):

-the body corporate's board of directors intentionally, knowingly 

or recklessly carried out the relevant conduct, or expressly.

465 Section 12.3 (6) Criminal Code Act 1995.
466For general background, see C. Johnson, Ten Contentions of Corporate Manslaughter Legislation: Public Policy 
and the Legal Response to Workplace Accidents. Department of Computing Science, University of Glasgow, 
2006.
467 Section 12.3 (6) Criminal Code Act 1995.
468 Section 12.2, Criminal Code Act 1995.
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tacitly or impliedly authorised or permitted the commission of 

the offence;469

-a high managerial agent of the body corporate (defined in s!2. 3 

(6) as employees, agents or officers having duties of such 

responsibility that [their] conduct may fairly be assumed to 

represent the body corporate's policy), intentionally, knowingly 

or recklessly engaged in the relevant conduct , or expressly, 

tacitly or impliedly authorised or permitted the commission of 

the offence;470

-a corporate culture existed within the body corporate that 

directed, encouraged, tolerated or led to non- compliance 471; or 

-the body corporate failed to create and maintain a corporate 

culture that required compliance.472

The first two aspects are close to 'identification', though they differ in the fact 

that the physical element of offences committed by any employee, agent or 

officer, rather than a senior officer, is attributable to the corporation. The other 

two sections represent an approach founded on the corporation's own 

wrongdoing in the deficiencies of corporate culture.

The offence may be committed if the company is negligent about causing death. 

To assess if a corporation is negligent, conduct is viewed as a whole. Section 12.4 

(3) establishes that negligence may be evidenced by the fact that the commission 

of the offence was substantially attributable to inadequate corporate 

management, control or supervision of the conduct of one or more of its

469 Section 12. 3 (2) (a) Criminal Code Act 1995.
470 Section 12.3 (2) (b) Criminal Code Act 1995.
471 Section 12.3 (2) (c) Criminal Code Act 1995.
472 Section 12.3 (2) (d) Criminal Code Act 1995.
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employees, agents or officers or failure to provide adequate systems for 

conveying necessary information to relevant persons in the body corporate. 

Section 12.4 (2) stipulates that the relevant fault element may be found for a 

corporation even though no individual had that fault element, by viewing the 

conduct of the corporation as a whole, that is by aggregating the conduct of any 

number of its employees, agents or officers.

This concept involves corporate structures, practices and policies and 

importantly, the communication system which disseminates corporate decisions. 

To decide if a company was aware of a risk or had knowledge of particular 

circumstances, a jury can scrutinise policies, procedures and evidence of 

unwritten rules and attitudes which produce an atmosphere of non- compliance. 

Criminal liability is imposed where an agent or employee is involved in the 

performance of illegal behaviour, if "...authority to commit an offence of the 

same or similar character had been given by a high managerial agent of the body 

corporate."473 It will also be imposed where, "...the employee, agent or officer of 

the body corporate who committed the offence believed, on reasonable grounds, 

or entertained a reasonable expectation that a high managerial agent of the body 

corporate would have authorised or permitted the commission of the offence".474 

Where the corporation's attitude, policy, rule, course of conduct or practice leads 

to non- compliance, the company will be responsible.475 Importantly, even if 

company documents support compliance, the company is liable if non- 

compliance is tolerated, based on the notion of deficient corporate culture.476 If

473 Section 12.3 (4) (a) Criminal Code Act 1995.
474 Section 12. 3 (4) (b) Criminal Code Act 1995.
475 See J. Coffee, "Corporate Criminal Liability: An Introduction and Comparative Study" in A. Eser, G. 
Heine and B. Hubert, Criminal Responsibility of Legal and Collective Entities. International Colloquium, May, 
1998.
476A. Boisvert, op. cit. at n. 7.
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there is no authority to do something but no specific system in place to prevent 

it, toleration of past behaviour or even a plausible assumption by the lower ranks 

as to the spirit, the policy and the character of an organisation, accompanied by 

criminal acts or omissions on the part of the employee or agent may render the 

body liable for serious offences of intent or recklessness.

Importantly also, the law does not confine itself to these situations. It views them 

as contexts relevant to the concept of corporate culture which allows greater 

freedom of interpretation and development of the concept of corporate culture in 

the light of judicial decisions.

The more rigorous approach to attribution of corporate intention makes 

corporate liability a force to be reckoned with. In seeing a large organisation as a 

collection of people and attitudes which influence and even define behaviour, a 

process of adaptation to expectations inherent in a role, it represents an 

important contribution to the expansion of corporate criminal liability.

With emphasis on the whole complex, including background to an event, the 

corporation is liable if it encouraged non- compliance with law by its activity or 

policy, explicitly or implicitly. This implies a much wider understanding of 

management failure in that management and leadership can trigger liability 

where the organisation as a whole fails, without needing a direct link between 

the conduct of senior managers and the way the organisation is managed. 

Toleration of past behaviour, or even a plausible assumption by lower ranks as to 

the spirit, policy, character of the corporation, accompanied by criminal acts or
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omissions by an employee/ agent, may render the body liable for serious 

offences.

It is true that this approach identifies situations which meet the demands of 

corporate criminal intent without a theoretical model of mental intent itself. It 

does not formulate a solid theory that provides clear standards that might enable 

a court to analyse the mental state of corporations conceptually. Rather, it 

identifies cases where the situation meets the demand of corporate criminal 

intent. It is not an end in itself but it does make it possible to render a corporation 

liable without needing to prove personal culpability and by concepts of ethos 

and policy, it improves manoeuvrability for enforcement authorities.

IV. The Corporate Manslaughter and Corporate Homicide Act and a Systems 

Approach.

As noted in Chapter 2, the offence of corporate manslaughter in the CMA is 

based around a test of how well an organisation's activities are managed and 

organised and the definition of gross breach has been amplified to include the 

factors a jury must consider and the factors they may consider 477 in deciding if 

there has been such a breach. This provides what is perhaps one of the most 

important aspects of the Act in terms of its potential to be used as a warning to 

those businesses which may feel they can breath a sigh of relief because for 

example, there is no threat of prison sentences contained in the Act. That is, it 

provides scope to reduce the likelihood of 'criminal' incidents via scrutiny of 

systems, policies, procedures and practices. This is in line with Forlin's views

Sections 8 (2) and (3) CMA.
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already referred to in Chapter 6.11. in relation to judicial scrutiny of systems and 

decision making processes, when he made the point that the pressures were so 

difficult that executives would never want to put their families through such 

stress again.478 By permitting a focus on culture and systems, the Act allows 

criminal intent to be seen as the gap between the social expectations of the legal 

body and its actual modes of behaviour. Objective criteria can be used to 

discover subjective essence.

Lack of emotions and feelings in a corporation does not deny autonomy. 

Companies are dynamic, independent players in the economic system with 

identities of their own. Each has its own ethos, character, policy and ethics, 

dictated in large part by the nature and priorities of the individuals running it 

and in part by inherited characteristics over the years, which are defined by 

sometimes unwritten, sometimes unspoken expectations. Companies are not 

only a collection of people who activate them but also a set of attitudes which 

influence, constrain and define the mind set and related behaviour of such 

people. Companies can be seen as 'systems' which have expectations about how 

problems are to be prevented and solved, particularly in larger ones with 

complex structures and where individuals undergo a socialisation process 

shaped by expectations inherent in the positions they inherit or hold.

Complex structures which can grant autonomy to subunits, with decentralised 

processes of decision making can mean the investment of vast resources to locate 

a specific perpetrator whose behaviour and intent can be identified with the legal 

body. The systems approach allows a corporation's identity/culture to be 

investigated via the establishment and implementation of mechanisms of control

478 Forlin, op.cit. at n. 436.
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and monitoring. Culture and procedures define ethos, ethics and work climates 

as dynamic characteristics which can be shaped and modified. This emphasises 

that a conscious choice is possible in relation to behaviour, with change being led 

and monitored by the higher more powerful echelons. In many large companies, 

where corporate decisions can almost be anonymous from the actions and will of 

individuals, such attitudes and practices/corporate cultures can wittingly or 

unwittingly encourage wrongdoing. Analysis of the structure of a board's 

function and the effectiveness of monitoring systems, as well as the way it 

investigates offences, allows analysis of aims, policies, training and supervisory 

methods adopted to ensure discipline among employees and compliance with 

rules. Board discussion on control of systems should allow a company to 

anticipate serious risks that an adverse consequence was virtually certain to 

occur and from this, intention can be inferred. In other words, internal and 

external sources establish the mind of the company, locating corporate blame in 

procedures, operating systems or culture. Focus on policy, mode of operation 

and instructions to employees can show inherent and independent criminal 

intent. The adoption of plausible precautionary measures points to a corporate 

policy involving efforts to comply with the law.

This approach allows the system to be on trial, that is, by the analysis of the 

structure of the organisation, the board's function, the effectiveness of 

monitoring systems, the adoption of plausible precautionary measures, pointing 

to a corporate policy which has made credible efforts to comply with the law. It 

means that organisational support, either implicit or explicit, can be analysed. 

Toleration of past behaviour or even a plausible assumption by employees as to 

the spirit, the ethos of the organisation may render the organisation liable.
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The Government has made it clear that there is no liability where management of 

an activity includes reasonable safeguards. If the above approach is fully utilised 

by the prosecution and fully recognized by the courts, it offers the potential not 

just to accept the surface appearance of a company's efforts in relation to safety 

but to put the very necessary emphasis on aims, policies, training and 

supervisory methods adopted to ensure discipline and compliance with the 

ethical code, regulations and law. It allows attention to be focused on the way a 

company pursues the investigation of the offence and reaction to previous 

criminal violations. It reinforces the vital importance of sharpening risk 

management practices, encompassing real- life appraisal of daily operational 

activities, followed by action such as physical modification, changes to 

operational guidelines and staff training. It opens up the possibility for the 

courts to investigate company systems deeply and as such to impress on 

companies the importance of constant self-examination in relation to safety 

systems, not as a one off exercise to be wrapped in a report and left on the shelf 

but rather as the ongoing identification of risks and continuous focus on 

processes to reduce or eliminate such risks. It permits the prosecution to probe 

deeply, acknowledging that, while no universal panacea exists to cover all 

accidents, best practice seeks out root causes in procedures, hardware, design, 

maintenance management, error enforcing conditions, housekeeping, 

incompatible goals, communication, organisation and training standards. 

Fundamentally, it opens up the opportunity for the law to reinforce directly and 

indirectly the reality that practice can become culture, and culture can raise 

standards. It has the potential to focus corporate understanding to realize that an 

organisation may be seen in public relations terms to have excellent policies and 

procedures but unless they are widely disseminated, easily accessible as part of
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the organisation's culture, then it will be of little use as a defence to an alleged 

breach of safety.

The message to corporate boards is that to offset long and costly legal probes 

they must ensure that they have the monitoring systems in place to ensure that 

each corporate level is informed of safety standards which must be upheld 

through the flow of information. Evidence of providing training and education 

to cover liability is not enough. More than just documented evidence of 

compliance must be demonstrated. A company could be, for example, obliged to 

assess the risk worthiness of subcontractors. The organisation must have viable 

systems in place that are bedded down and capable of withstanding heavy 

prosecution probing, systems that are working and are seen to be working with 

no tolerance by the board of unsafe practices. They must be seen to eliminate 

attitudes and accepted policies that although incorrect are tolerated.

Company systems are created by management. They have ultimate 

responsibility for human behaviour. The 'penny is beginning to drop' that:

"No longer can the top executives pin the blame on 'some guy 

they don't like'." 479

As far as the admissibility of evidence is concerned, for the first time, the judge is 

permitted to instruct the jury to review internal practices and general attitude to 

safety enforcement, like CSI teams, looking for clues in the organisation from the 

board down. The jury may want to consider, for example why a driver was

479 G.Forlin op. cit. at n.8.
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nicknamed 'Speedy Gonzalez'.480 The potential is there to facilitate successful 

prosecutions.

V. Conclusion.

For a board member with an interest in corporate safety issues, the gestation 

period for the CMA provided some highs, with the eventual publication of the 

Draft Bill in 2005 and the Act itself in 2007, and many lows, such as the move 

away from individual liability and secondary liability and the refusal to consider 

statutory safety duties for directors, largely under the power of the well financed 

industry lobby. Further lows involved the move of the FISC and the HSE away 

from a strong inspection and enforcement regime.

However, one of the most worrying aspect has been the attitude of some senior 

business people who considered that they no longer had anything to worry 

about in relation to safety.

Any board member 'worth their salt' knows the fundamental importance of the 

health of the bottom line. However, it is of particular importance now to identify 

the positives from the CMA and to counter any smugness on the part of those 

who would relegate safety to a very lowly position as they focus solely on 

monetary gain.

Hope in this regard springs from the corporate culture approach which is much 

more in focus because of the Act. Hope is found in the message to industry that

480 Ibid.
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not only will the bottom line be affected by the minute investigations available to 

the courts but also in the fact that it will impact on the lives of corporate 

personnel in terms of time spent in the glare of court and the potential public 

scrutiny involved. They will not have the hiding place they hoped for. Prison 

sentences may not be directly in play but as Forlin points out, the possibility 

exists to seriously scare boards to focus the corporate mind on safety and to 

consider the famous question of "Dirty Harry":

"Do I feel lucky? Well do ya, punk ? 481

Corporate culture as a doctrine is not a perfect panacea. There are difficulties in 

a situation where, for example, the corporate culture of a group is acceptable but 

the culture of a particular division is not, at a particular moment in time. 

However, similar problems exist with vicarious liability. It is true that there is an 

obvious difficulty in that few jury members will have experience in looking at 

corporate systems, so it will need to be adequately explained to them, as well as 

to companies. Also on the negative side, there is the difficulty that this test 

requires significant connection between the gross failure causing death and the 

senior management of the organisation, in that a substantial element of the gross 

failure must be at a senior management level, with the problems outlined in 

Chapter 2.

However, the concept does mirror closely the fault element of personal criminal 

liability. Also, in terms of its holistic approach, it does allow a board to know 

that its ethos, conduct, decisions and communications systems, among other 

aspects, will be fully scrutinised by courts. In the absence of individual liability

481 Ibid.
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and statutory directors' duties, it provides a much needed 'threat' to 

corporations in terms of time lost and high costs.

The possibility of rendering a corporation liable without having to locate 

personal liability but finding support in ethos significantly supports the law's 

manoeuvrability and in particular fixes corporate minds on what must be done 

to maximize safety systems throughout the company. It does not formulate a 

solid theory providing clear standards which might allow a court to analyse the 

mental state of corporations conceptually but it identifies cases where the 

situation meets the demand of corporate criminal intent without a clear 

theoretical model of the mental intent itself and allows more ease of 

interpretation in the context of judicial decisions. The nature of the non human 

person makes it difficult to find perfection, but there are practical advantages in 

dictating how the organisation should behave within parameters and this is 

significant in itself.

Above all, it says to companies that they will have big legal scrutiny problems 

and it is better to prevent death than to have to defend it.

The kernel of hope is somewhat buried in the Act but it is nevertheless there and 

available for legal practitioners. It has the potential to be grown into a forceful 

and much needed message to industry. If this is understood and enforced to its 

full potential by board members, senior corporate personnel and prosecutors 

alike, it could be an important advance in improving corporate accountability 

after deaths, and above all, a key element in the prevention of death.
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This leads now into Chapter 7 which will seek to summarise the positives and 

negatives of the CMA and to further underline the key element of hope in 

relation to the possibilities offered by the analysis of corporate culture in 

strengthening the message which it can formulate to industry with the objective 

of keeping the importance of safety close to the thoughts of all corporate 

personnel.
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CHAPTER 7.

Conclusion: An Effective Message to Industry or a Half-Hearted Business 

Friendly Compromise?

"In reality, only increased opprobrium will distinguish the 

offence from health and safety offences." 482

I. Years of Wrangling fail to settle the Corporate Manslaughter Debate.

The regulation of safety is a balancing act. On the one hand, the Government is 

asked to further the public good and the putative 'needs' of the economic system. 

On the other, deaths and disasters focus public attention on the role companies 

play in the causes of 'accidents' leading to calls for change in the law. Examples 

include the UK with the current legislation or the mining accident in Sago, West 

Virginia, prompting calls to recognise the responsibility that executive officers 

share in creating the conditions in which adverse events are likely to occur. 

There are also strong parallels with the Westray mining disaster which produced 

change in Canada and the Longford explosion which stimulated reviews in 

Australia.

The issue of corporate manslaughter is controversial in all these countries, 

splitting opinion, for example between employers and trades unions in Canada 

as well as for example, between State and Federal jurisdictions in Australia. 

Equally in the UK, there is little consensus, as was clear from the CCA

482 G. Forlin, op. cit. at n. 479.
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Conference (London, March 2006),483 where Lord Hunt484 insisted that Britain had 

one of the best safety records in the world, compared to Professor Phil James 485 

who noted that Warwick University research work for the HSE showed that 

occupational distribution of employment was the main reason for decline in 

deaths in that there were more people in offices than in the mines! Protecting 

business interests by keeping changes in criminal liability within strict bounds is 

important to corporate capital and its political allies. Elites in charge of major 

political and economic institutions have power, in terms of economic, political 

and social capital. Keeping business happy, for politicians, is seen as a win- win 

situation, which detracts from the objectives of preventing further accidents.

After more than a decade of wrangling, bartering, debate and delay, the 

dichotomy of opinion continues between those who understandably feel there 

have been missed opportunities to heal the legal lacuna, and those who feel that 

there is too much regulation of industry and that this will cause an exodus from 

British management, resulting in decreased competitiveness.

However, this thesis argues that in the end there is hope to be found in the CMA. 

It is expressed in the words of G. Forlin, a top legal expert in the field of 

corporate manslaughter, who stresses that British organisations need to be on 

their guard more than ever and he warns that:

483 CCA Conference, March, 2006, op. cit. at n. 217.
484 Parliamentary Under- Secretary, Department for Work and Pensions.
485 CCA Conference, March, 2006, op. cit. at n. 217.
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"Any Nelsonian eye approach by organisations will in the future, 

be deadly." 486

He reiterates that:

"While the law is not changing against individuals, more 

directors and managers will get caught up in the investigation 

process." 487

He stresses that:

"You cannot divorce yourself from criminal responsibility... that 

still, ....is not quite yet cascading up to the boards that need to 

know that this is about them ...[but] I foresee that noose 

tightening around the necks of many major corporations." 488

In approaching the topic of corporate manslaughter, this thesis has 

acknowledged the legal difficulties involved in dealing with the criminal non

human person, which meant that companies for many years did not face the 

rigours of fit for purpose legislation. Not until the disasters of the 1980s and 

early 1990s did the slow cumbersome process of formulating legislation begin to 

attempt to overcome the problem. This process faced not only drafting problems 

but also a strong well funded industry lobby which in many ways succeeded in 

'blunting the cut' of the legislation, with the object of offsetting problems for the 

'captains of industry'.

486 G. Forlin "Corporate Manslaughter Bill not to be reckoned with." Vol. 13, Freight Transport Review, 
February 2007.
487 G. Forlin, "More Directors will be caught up in Investigations." Rail Technology Magazine, 14th May 2008 
m G.Forlin, op. cit. at n.479.

174



This thesis equally acknowledges the importance of companies as a nation's 

wealth creators. Years of working in industry have imbued a strong respect for 

the importance of the bottom line but personal loss in a major industry disaster 

puts sharply into context the vulnerability of members of the public and 

employees who could be affected catastrophically by the criminal acts of such 

companies.

The years of debate leading up to the CMA did have a very positive side in 

focusing corporate minds on their potential to harm, if only from the perspective 

of self- preservation. Boardrooms watched carefully as the spectre of potential 

personal consequences raised its head. Safety issues commanded more attention, 

if not respect in many cases in board meetings. Those at the top of companies 

who resented taking attention from the bottom line were happy to see the 

apparent success of the lobby groups; jail sentences were not included in the Act 

to worry them.

The core of this thesis is a strong contention that it would be a travesty if such 

individuals could now relax their attention to safety issues. To counter such 

sentiments, the thesis argues that there is potential for a strong message to 

industry from within the Act, which must be driven home to industry. The 

message is that despite the lack of personal sanctions, the legislation will have 

the potential to target those at the top in terms of the personal pressure that 

courts can inflict on those who run companies by the detailed analysis of 

corporate systems in what could be long and costly investigations. It is very 

much in their interests to focus on the prevention of deaths as opposed to
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defending them by the adoption of a professional and relatively non costly 

corporate systems approach to safety.

II. Is Safety still the Cinderella of the Cinderella interests? 489 The Corporate 

Manslaughter and Corporate Homicide Act in context.

"The Act is in some ways an improvement on what went before 

but it is flawed and incomplete".490

The CM A abolishes the offence of manslaughter by gross negligence as it applied 

to companies and other organisations caught by the Act, (Section 20). It also 

excludes secondary liability, (Section 18). It creates a new offence which 

attributes liability to organisations; that is, it can be committed only by 

organisations and not by individuals. Organisational failure resulting in death 

which satisfies the criteria of the Act, now constitutes a criminal offence. An 

organisation will commit corporate manslaughter if the way in which its 

activities are managed or organised, including a 'substantial' contribution by its 

'senior management' causes a death and amounts to a gross breach of a relevant 

duty of care owed by the organisation to the victim (Section 1).

The Act is, in general, to be welcomed after so many years of debate, in that 

today the Zebrugge disaster, for example, is more likely to be successfully 

prosecuted. Nevertheless, blameworthy organisations could exploit the many

489 D. Bergman, CCA Conference, November, 2007, op cit at n.63.
490 Ibid.
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technicalities in its structure and make prosecution difficult. The complexity of 

the offence and the ambiguities associated with the core elements, such as the 

restricted test of senior management failure and the high hurdle of conviction, 

limit the scope of liability and mean that trials for corporate manslaughter will 

not be straightforward.491 More contested trials would increase the suffering of 

victims' families.

The CMA purports to abandon the 'identification' doctrine in that it does not rely 

on the specifications of a particular employee or manager who committed a tort. 

Before this, it was practically impossible to secure convictions for a wrongful 

death in other than a small company. It is arguable that the line is not drawn far 

enough away from 'identification' in the use of the senior management concept 

which to some extent returns to the evaluation of the relative contribution of 

individuals. However, failures may be found in and aggregated from a variety of 

places within the company. The 'aggregation' of individual acts or omissions 

over a period of time can be cumulatively regarded as gross negligence and the 

context in which the unlawful act takes place is considered as well as systematic 

and individual failings. This gives greater flexibility to the law.

The new law may retain some of the disproportionate effect on smaller 

companies in the requirement that senior management played a substantial part 

in the management failure leading to death. The reference to senior management 

may have been the Government's attempt not to hold an organisation liable if the 

fault is with relatively junior staff, but culpability cannot be compartmentalized 

in this manner.

491 D.Ormerod and R.Taylor, op. cit. at n. 113.
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The inclusion of the concept of duty of care imported from the civil law of 

negligence which deals with the natural person, and which in the Act is 

preserved in the non- human offender, is arguably unnecessary as both human 

and non- human persons already have a duty not to kill innocent people. It is 

also negative in the potential to deter the focus of a trial, that is, the role of the 

organisation in a death. If an organisation's conduct falls far below what could 

reasonably be expected in the circumstances, causing death, is it not liable 

without more? Further, for example, due to the need for a civil duty of care, 

parent companies cannot be prosecuted for deaths resulting from the activities of 

subsidiaries, despite the seriousness of any failure of the parent. As such, large 

global organisations can distance themselves from the Act. One positive aspect to 

result from the Act is the fact that partnerships are included, though exemption 

of unincorporated bodies means that sole traders remain immune.492

A further negative aspect lies in the fact that Section 17 CM A stipulates that no 

private prosecution can be taken without the consent of the DPP in England, 

Wales and N. Ireland,493 despite the 1996 Law Commission report having noted 

that:

"The right of a private citizen to initiate proceedings for this 

offence,... is ... an important one." 494

492 Section 14 (1) CMA: "For the purposes of this Act a partnership is to be treated as owing whatever duties 
of care it would owe if it were a body corporate.
Section 25 CMA notes that a 'corporation', " does not include a corporation sole but includes any body 
corporate wherever incorporated".
493 Scotland completely prohibits such prosecutions.
494 Law Commission,op. cit. at n. 2.
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This new requirement can only deter prosecutions or at the very least slow them 

down. Lobbying might result in the withholding of consent; this might be 

judicially reviewed. It has the potential to add further layers to the difficulties of 

prosecution by pushing it into the political arena. The prosecution costs in for 

example, the Balfour Beatty case arising out of Hatfield, were £12m, whereas the 

costs awarded by the courts were only £600,000, and the new Act would make 

such large scale prosecutions more likely with pressure from victims and their 

lawyers, pressure groups, politicians and the press on the CPS and the HSE to 

act. Consent of the DPP in Section 17 CMA was an important safeguard for the 

Government!

The treatment of the element of jurisdiction in the Act is a negative in its 

complexity and in the lack of territorial bite in that the Act does not apply to 

British companies responsible for deaths abroad, (Chapter 2. VII.) In a globalised 

economy this is anomalous, with the likely consequence being that smaller local 

companies would be caught in the net but multinationals could escape 

prosecutorial bite.

A further negative relates to timing, in that it will not apply to any death, even if 

it took place after 6 April, 2008,495 unless the failures needed to prove the offence 

also took place after that date, which will delay prosecutions considerably.

495 The bulk of the Act was brought into force on 6th April 2008. The only parts which were not are Section 
2(l)(d) in relation to duties owed to a person in custody and Section 10,the power to order a conviction to be 
publicised. Section 27(4) states that the abolition of liability for gross negligence manslaughter^ Section 
20),does not affect: "Any liability, investigation, legal proceeding or penalty for or in respect of an offence 
committed wholly or partly before the commencement of that section"
By Section 27(5) an offence is committed wholly or partly before the commencement if "any of the conduct 
or events alleged to constitute the offence occurred before that commencement." Gross negligence 
manslaughter remains available in all these circumstances.

179



especially for large organisations. It should apply to management failures before 

the key date.

On the positive side, there are provisions to ensure that prosecution of a 

company for the offence of manslaughter does not create further difficulties for 

the prosecution of a director or senior manager of that company for an offence 

under Section 37 HSWA 1974. Section 19(1) CMA496 allows an organisation to be 

prosecuted in the same proceedings for both an offence of corporate 

manslaughter and a health and safety offence. Juries are "to be invited to return 

a verdict on each charge" if the interests of justice so require. This is helpful. If a 

jury convicts a company for manslaughter, the jury can be asked to return a 

verdict for the health and safety offence also and with this health and safety 

conviction, a director or manager can then be prosecuted under Section 37 

HSWA 1974. Section 19 (2) also allows an organisation convicted of corporate 

manslaughter to be charged subsequently with a health and safety offence 

arising out of the same circumstances. As such a director and a company can be 

prosecuted for a health and safety offence subsequent to the prosecution of the 

company for corporate manslaughter, which helps get round the 'double 

jeopardy' problem.

496 Section 19 (1) CMA, op. cit at n. 221 and Section 19 (2), op. cit at n. 222. See also. Appendix IV. See 
generally, CCA, op.cit. at n.117. Chapter 16.



III. The elements most lobbied by industry: Lost Opportunities.

(a) Individual liability: would anything be gained by jailing principals in a 

firm?

If criminal law is to be an effective social and policy tool to regulate undesirable 

conduct in business, safety issues should be given as much attention to detail as 

the bottom line. Corporate safety responsibility has historically had a much 

lower importance compared to competing financial interests but there is no 

social or economic justification for an unsafe workplace, service or product 

bringing death to employee, consumer or the general public. Accepting death as 

a cost of doing business is surely tantamount to intent, certainly negligence, 

recklessness and certainly criminal.

The attempt to strictly divide organisational and individual fault is problematical 

but it is incongruous to focus on management and keep individual liability out of 

the statute. This and the high threshold for culpability conspire to allow 

individuals to escape censure.

It is accepted that the point of the CMA should be prevention and deterrence not 

vengeance but it is not corporate 'witch hunting' to punish active wrongdoing 

and wilful negligence or to label it as criminal. It would be satisfying to have the 

ability to imprison someone in circumstances that demand it, even as a last 

resort, in tandem with the high hurdle for conviction in this Act. Imprisonment 

for those whose corporate culture is appalling would promote justice and serve 

as a powerful warning to industry at all levels. For those who think that the
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imprisonment of directors and managers is the only thing that will ensure proper 

accountability and deterrence, this Act is the "dampest of damp squibs".497

This thesis does not argue that absence of a provision holding directors to 

account directly, or in secondary legislation, makes the Act unmeritorious, but a 

focus on director accountability is crucial. It is positive that the growing focus on 

directors and senior managers/ management in the many years it has taken to 

secure the legislation has meant that the behaviour of individuals is coming 

under greater corporate and legal scrutiny than before. As Forlin stresses:

"The police, who have been frustrated at not being able to bring 

'the big guys' to justice, are likely to be energized by the new 

law. Now they feel, wow, like greyhounds, they can run." 498

The message to industry is that it is time to recognise the realities: that 

enforcement agencies have powers, statutory or common law, including the right 

to enter and search, take documents and to question, in other words, to dislocate 

business. Courts are in a stronger position as a result of the Act to enforce this.

(b) Reluctance to introduce safety duties: A Mindset not to upset industry.

The Government's refusal to include individual liability in the Act makes it 

easier to support the argument in favour of having statutory safety duties for 

directors to help address the accountability gap.

497 CCA, op. cit. at n. 415.
498 Forlin, op. cit. at n. 8.
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As noted in Chapter 4, the HSC in December, 2005 had asked the HSE to provide 

a series of legal options in relation to such duties. One was a simple change to 

the HSWA to impose a general duty on individual directors 'to take all 

reasonable steps to ensure health and safety'. As the HSE stated in its paper:

"this duty could stand alongside sections such as 2 and 3 

[HSWA] and would complement the long established general 

duties placed on duty -holders by the HSWA which are qualified 

by 'reasonable practicability' and.... are goal setting rather than 

prescriptive." 499

Such a duty, if complemented by relevant amendments to ensure that breach 

would result in, for example, enforcement notices, together with a link to Section 

37 HSWA to allow the breach to be deemed 'neglect' by directors for the 

purposes of prosecution, could be a useful deterrent.500 At that stage in the 

debate, the Government had actually appeared committed to serious 

consideration of reform. However, at its meeting in April, 2006, the HSC put on 

hold the decision to support the introduction of statutory health and safety 

duties for directors, in the face of industry pressure, reinforcing what might be 

termed almost a cultural tolerance for white collar crime, perhaps best 

summarized by a comment made in the USA but close to the truth in relation to 

the UK:

"Corporate criminals are the only criminal class .... that have the 

power to define the laws under which they live; The Mafia, no; 

The gangstas, no; The street thugs, no; but the corporate criminal

499 HSE op. cit. at n. 365.
500 See generally, CCA, op. cit. at n.117.
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criminal lobby, yes. They have marinated Washington...with 

their largesse. And out the other end come the laws they can live 

with. They violate their own rules with impunity. ...they can 

make sure that the laws are kept within reasonable bounds...For 

every corporation convicted ....for the death of a worker there 

are hundreds ...that don't even get investigated."501

It must also be remembered that the HSE has failed to appreciate some of its own

research which suggested that:

legal regulations and their enforcement constitute ..perhaps 

the most important driver of director actions in respect of health 

and safety at work [and that ] legal duties on safety could reduce 

injury levels and deaths further, by 20% by 2010." 502

At present the HSE is:

" not on track to meet [this target]."503

In 1981 the HSE told organisations that:

" senior management has the influence, power and resources to 

take initiatives and set standards." 504

501 R. Mokhiber, Twenty things you should know about Corporate Crime. The 'Taming of the Giant Corporation 
Conference', Washington D.C. 9th June 2007.

502 HSE, op. cit. at n. 363.
503 HSE: Achieving the Revitalising Health and Safety targets. Statistical progress report prepared by the 
University of Sheffield, April, 2006.
504 HSE, "Safety Appointed." Employment Gazette. February, 1981, p55. Also see, D. Bergman, "Directors' 
Duties", CCA Conference, November, 2007 op. cit. at n.63. Also, R Lissack, op. cit. at n. 63.
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In 2001 it told directors that;

"Each member of the board needs to accept their individual role 

in providing health and safety leadership." 505

Their volte-face in relation to support for investigations, enforcement and legal 

safety duties "places de-regulatory ideology over and above the health and 

safety of workers."506

In 2007 the IOD and the HSC published new 'authoritative guidance' on the 

responsibilities of directors for Health and safety.507 It drew in the 

recommendations of the Higgs Report,508 for example to provide for an enhanced 

role for non-Executive directors who could be asked to undertake a health and 

safety review role and to explain the activity in the business review.509 However, 

the decision to publish guidance, as opposed to introducing legislation turned a 

blind eye to the limited impact of the 2001 voluntary guidance, though it can be 

argued that it does open up the overall system to scrutiny by prosecutors.

As Forlin has said:

"Guidelines on company directors' legal responsibilities issued 

by the IOD represent 'absolute bingo time' for prosecutors, who 

will be able to use them to frame cross examination.” 510

505 HSE Leading Health and Safety at Work. Leadership Actions for Directors and Board Members. HSE, Suffolk, 
2001.

506 CCA, op. cit. at n. 415, p. 3.
507 Op. cit. at n. 372.
508 Department of Trade and Industry and HM Treasury, The Higgs Report; Review of the Role and Effectiveness 
of Non -Executive Directors. London,. January, 2003.
509 HSE/IOD, op. cit. at n. 327. See also CCA, Bringing Justice to the Boardroom, op. cit. at n. 415.
510 G. Forlin, op. cit. at n. 479.
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(c) Sanctions: Some positives, but an overall Lack of Imagination.

"Someone gets jail for joking about a bomb on a flight yet if 

someone is killed due to being sent up a ladder without a harness, 

knowingly by employers, they get a fine of only £9500."511

"One way or another they will certainly need to put their houses in order and 

prepare for a far more stringent (perhaps even draconian) health and safety 

regime." 5,2

A further missed opportunity in relation to the Act lies in the fact that it falls 

short of the impact it could have made if sentencing options had been more 

imaginative in line with other more stringent options in other jurisdictions which 

allow convictions to have real impact, as discussed in Chapter 6. One of the key 

arguments against a new range of sanctions was that those currently available 

are already sufficient. For example, at the CCA London Conference on 

Corporate Manslaughter in London in March, 2006, the CBI 'typically' argued 

that there has always been criminal legislation to deal with wrongdoers, for 

example via the HSWA, and Disqualification legislation in partiailar, as well as 

employers liability, compulsory insurance, mechanisms for restorative justice, 

laws on corporate governance and reporting accountability, all of which they 

argued were big motivators for industry in relation to safety. Consequently, in 

their view, there were few gaps in the armory of the HSE and they argued that:

511 H. Robertson, CCA Conference, March, 2006, op. cit. at n. 217.
512 G. Forlin, op. cit. at n. 487.
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"business already plays its part in support by taxation, 

employment and rehabilitation programmes." 513

Their reference to disqualification legislation referred to the Company Directors 

Disqualification Act 1986 (CDDA) which in theory purports to ensure that 

directors who have poor safety compliance should not be allowed to be directors. 

Section 2 CDDA 1986,514 gives the Crown and magistrates' courts the right to 

disqualify a person, following conviction for an indictable offence concerned 

with the promotion, formation, management, or liquidation of a company 515, if 

the conviction was in connection with the management of a company. The 

maximum penalty of 5 years disqualification applies in the magistrates' Court 

and 15 years for the Crown Court. Section 2 extends to indictable offences under 

HSWA. It is the prosecutor's duty to bring the additional power to the courts' 

attention, regardless of his views on the merits or otherwise.516 However, the 

stark reality is that less than 10 directors have been disqualified for health and 

safety offences since the Act was introduced in 1986, indicating how little 

accountability they have in law.

Disqualification is not enough as a sanction against directors whose conduct 

directly results in corporate safety failures. If a director's 'consent, connivance or

5,3 Asherton J. for CBI at CCA Conference March, 2006, op. cit. at n. 217.
514 CDDA identifies three distinct categories of conduct which may and in some cases must lead the court to 
disqualify certain persons from being involved in the management of companies; general misconduct in 
connection with companies, disqualification for unfitness, participation in fraudulent or wrongful trading 
under Section 213 of the Insolvency Act (Section 10 CDDA); un-discharged bankrupts acting as directors 
(Section 10) and failure to pay under a County Court Administration Order, (Section 12).

515 Health and safety offences are indictable offences and involve the management of a company. Therefore 
the HSE can at present seek a disqualification order against a director if he has been convicted of an offence 
under Section 37 HSWA.
516There is also the potential for disqualification of directors in HSWA sections such as failure to comply 
with an enforcement notice or potentially as an employee under Sections 7, 8 and 36 HSWA.

187



neglect' resulted in his company failing to comply with a duty he would be 

prosecuted under HSWA 1974. Why then, where he contributes to his company 

causing death, should he only be disqualified?

Research by the University of Warwick has shown that for 20 years company 

directors were almost 300 times more likely to be disqualified by a court from 

acting as a director for insolvency or other financial reasons than for breaching 

health and safety rules.517 It considered that the provisions were clear and 

needed no other clarification to provide adequate sanctions for breaches of health 

and safety duties, but they did find a surprising failure to use the sanction, which 

very much limits its effectiveness. They were able to identify on average less 

than one disqualification a year, compared to 1500+ disqualifications for 

insolvency or other financial reason.518 In view of the low level of awareness of 

the provisions and their powers, they considered that guidelines are needed for 

prosecutors in relation to their use, including direction, in relevant cases of 

shortcomings in health and safety management and that a court returning a 

guilty verdict in relation to a relevant indictable offence should be reminded of 

the powers available under the Act.

As discussed in Chapter 6, higher fines have been creeping in over recent years. 

As noted in Chapter 5 II., recently, Balfour Beatty 519 pleaded guilty to a charge 

under Section 3 (1) HSWA and received a fine of £10m, (reduced to £ 7.5 m on 

appeal). However, this is still small in relation to the company's profit stream.

517 A. Neal and F. Wright, A survey of the use and effectiveness of the company directors Disqualification Act 1986 as 
a legal sanction against directors convicted of Health and Safety offences. Prepared by the Employment Research 
Unit, Warwick University, 2007.
sis Warwick University, "Courts Disqualify Company Directors risking pounds almost 300 times more than 
those risking people." Press Release, Warwick, 13th November, 2007.
519 Balfour Beatty, op. cit. at n.3.
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Some feel that following the Act, much higher fines, in excess of £50m will not be 

far away especially in the context of, for example, the fine of £120m recently 

imposed on British Airways in respect of anti- competitive practices, 520 though as 

noted in Chapter 6, fines are not the most effective sanction where corporations 

are concerned and they do not directly influence the upper echelons of power in 

such companies.

As also noted in Chapter 6, the Sentencing Advisory Panel has proposed that a 

first time offender pleading not guilty could be fined 2.5% to 10% of average 

turnover for the previous three years. For a large company with a turnover of 

£5000 million, this could mean a fine of £500m for a single fatality. This is 

intended to give consistently equal economic impact, a punishment suiting the 

size of the criminal as opposed to the crime or victim. It might seem harsh, but 

for any victim's family it is very fair. However the likely effect could be that 

companies would break down into smaller self contained units, or relocate.

Under Section 9 CMA, a remedial order may require an organisation to take such 

steps as may be required by the court to improve its "policies, systems or 

practices" within a designated period of time. If it fails to do so it commits 

another offence. Remedial orders offer potential but they will not be of great 

assistance unless they are as wide-ranging as possible. If the courts are prepared 

to 'give them teeth' they could be useful deterrents for the future. They could 

include, for example, orders such as compulsory training or retraining for 

directors and senior managers in the management of occupational safety and 

health; access to competent health and safety assistance; introduction of

520 G. Forlin, op.cit. at n.5.
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behavioural safety programmes; third party audit and something as important as 

the possible suspension of all or part of the board. This could put companies on 

alert in the board rooms particularly in tandem with Section 10 CMA, which 

requires the organisation to name and shame itself by publicizing the fact of 

conviction, details of the offence, the fine imposed and the terms of the remedial 

order, resulting in damage to their reputation, lower share prices, higher 

insurance premiums and more difficulty in tendering for future work.

IV. Real change: Increased Opprobrium required to Change Mindsets.521

Many of the legal issues raised by the new law will not be resolved until after 

some years of court tests. Its effectiveness in practice is hard to predict. For 

example, we will have to wait to see if the spectre of 'identification' has indeed 

passed. While neither the CMA nor the Companies Act 2006 522 directly assist 

with director accountability' it should now as a result of CMA be easier to 

prosecute and more expensive to defend cases of corporate manslaughter. 

Companies could be fined in increasing amounts and importantly, hopefully, 

told how to run their business. Insurance premiums for everyone should go up, 

though there is every chance that the bigger companies could evade prosecution 

by relocating beyond the jurisdiction or ramp up the costs to the extent that 

prosecuting authorities would be tempted to go for easier cases such as road

521 G. Forlin, op. cit at n.8.
522 Section 172 of the Companies Act, 2006, op. cit. at n.315.
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deaths, one third of which are work related, or against the easier defendants, for 

example, the smaller company.523

V. Conclusion: A Phoenix from the Ashes: A Potentially Strong Safety 

Message to industry.

My concern in approaching this work has been to find the message which has to 

be impressed on industry by its own boardrooms and in the absence of this, by 

the courts, for the good of both industry and those who could be killed by its 

activities, public and employees alike.

Despite the structural negatives among some positives in the CMA and the 

missed opportunities as outlined above, there is still hope for improvement in 

the field of corporate safety if a strong message can be formulated and delivered.

This hope is derived from the possibility of increased probing of corporate 

systems, with investigations more intense than we have seen them before. This 

could mean, for example, more use of experts and aspects such as screening 

employees for drugs and alcohol as well as for example, considering non- 

English speaking people in the work system and checking if they understand 

instructions.

The onus on senior management could be staggering and would be the most 

positive thing to come out of the legislation in terms of tightening up corporate 

safety systems. If prison is not an option, concern for time, money and sleepless 

nights for rogue management should be foremost in the message this Act sends

523 G.Forlin, op. cit. at n.5.
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out to industry; otherwise, they will just heave a sigh of relief and continue with 

nonchalant ways in relation to safety. Many within industry will 

'hyperventilate' at the thought of having to develop systems, to have well 

established check lists in relation to safety to refer to from board down and to 

change safety culture. However they must be given the message that their ability 

to actively demonstrate going to great lengths to meet safety requirements could 

save considerable disruption of business and associated costs and that the 

process of investigation would mean reserves of resources, patience and 

confidence being stretched.

In this way, hopefully, 'dangerous' organisations would face major upheaval 

even before cases get to court. As Forlin has noted:

"The delay between the death and knowing whether your name 

is going to be on the indictment is likely to be between four and 

six years; imagine the sword of Damocles hanging over you all 

that time?" 524

Additionally the defence will find it harder to prevent previous convictions 

going before the jury which could serve to make acquittals harder. Despite 

Section 18 CMA, individuals can potentially be caught up in the investigative 

net, in assessing whether senior management was failing in its duty. Symbolic 

significance could outweigh some of the methodological weaknesses of the 

Act.525 Prosecutors investigating how activities are organised or managed could

524 G. Forlin, "Corporate Manslaughter -Dawn for Corporate Accountability", The People Bulletin, 17th April 
2007.
525 J. Gobert, "The Corporate Manslaughter and Corporate Homicide Act, 2007- thirteen years in the making 
but was it worth the wait?" Vol. 71(3) Modern Law Review, 2008, 413.
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look at the conduct of individuals, for example, reading e- mails, (often the most 

unguarded form of correspondence), and internal memos. Inevitably, this would 

result in more individual prosecutions for other offences, even if management 

failure could not be identified, and if they could find a management failure, the 

person who would formerly have been prosecuted for negligence or identified as 

the controlling mind, holding the smoking gun, could now be a main witness in 

the case against the company, the sinned against, the victim, as opposed to the 

sinner.526 Without this hope, it would be easy to consider the legislation a big 

disappointment, limited in scope and imagination, and for some even regressive, 

too close to 'identification' with limited deterrent effect.

It is far from a totally new dawn for corporate accountability in the UK. The 

tension between profitable production and safety will continue. If it is to be in 

any way revolutionary legislation, it will be if the courts are seen to investigate 

systems fully, to require employers not only to "talk the talk" but to "walk the 

walk". The very existence of the Act helps make it clear that companies are not 

above the law; that corporate death is 'real' crime, not technical breaches of 

overprotective rules. It is to be hoped that it will have the effect of scaring boards 

into taking very seriously their safety ethos and culture, to consider the famous 

question of "Dirty Harry" referred to in Chapter 6527

Hopeful signs that the courts will in fact be encouraged to examine systems in 

detail are to be seen in the Explanatory Memorandum to the Act 528 which noted 

that the Government expects the test to cover how the organisation managed the

526 Ibid.
527 Forlin, op. cit. at n.8. See p.169
528 The Corporate Manslaughter and Corporate Homicide Act 2007, Explanatory Notes, para. 15, 
http,Y/www.opsi.gov.uk/acts/en2007.
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activity throughout the whole enterprise, not just a specific level. The Ministry 

of Justice's Guidance 529 refers to aspects such as management systems and 

practices across the organisation, and whether an adequate standard of care was 

applied to the fatal activity.

Importantly, it also notes that the Government expects that the kinds of things 

that will be considered in assessing the way in which the organisation is 

managed/organised are; systems of work used by employees; the level of 

training and adequacy of equipment; issues of immediate supervision and 

middle management; questions about the organisation's strategic approach to 

health and safety; the organisation's arrangements for risk assessing, monitoring 

and auditing its activities, all of which is promoting a more effective systems 

approach.

Altering corporate decision making to oblige executives to consider safety in the 

same mindset as finance is not an easy task. Establishing a viable corporate 

safety culture needs rigorous implementation of mechanisms of control and 

monitoring, attention to detail on a par with the level of scrutiny too often 

reserved for financial analysis. It requires a corporate consciousness, which 

combines the twin objectives of promoting financial growth and also stamping 

the need for attention to safety issues not just on the board room but throughout 

all organisational layers. While it is a difficult task, it is not an impossible one, 

nor is it an expensive task in relative terms, compared to the time and scrutiny 

involved with disruption of business and worry of a court process. It involves 

the creation of a mindset based on prevention. It requires, for example, a safety 

'champion'. In larger establishments, this is ideally a task for a Board member

529 Ministry of Justice, op.cit at n. 193, pl2. .
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who has been trained with a legal or safety background together with the overall 

business requirements. He or she would ideally be backed by a Safety 

Committee of the Board to which the senior executives would report, on, for 

example, a monthly basis and which would fully investigate all aspects of 

operations, to instill the culture of risk management and safety investigation 

from the top down. Such individuals and/ or committees are very much the 

exception to the rule. Research by Norwich Union Risk Services, (NURS) reveals 

that of 130 companies surveyed, 42% could not demonstrate that their nominated 

board member with responsibility for safety had any formally recognized health 

and safety qualifications".530

Training in safety is a key matter. Few accountants or financial experts, who 

make up the majority of boards, or younger managerial staff, have any 

background in this requirement. Newly qualified management students have 

limited understanding of risk management and "while ignorance is a problem, 

some senior personnel are wilfully ignorant".531

Lawyers are in short supply on many boards, in many cases restricted to the 

company secretary, who can be more concerned with minutes of meetings and 

AGM's. This should change. Non-Executives with legal training should be 

included more in the composition of boards.

Such safety questions are not for large organisations alone. Both large and small 

organisations suffer from a lack of understanding of the most basic of safety 

requirements. Indeed, small organisations need to understand that they are

530 “NURS warns directors of health and safety duties”. Strategic Risk, 7th February 2008
531 H. Robertson, CCA Conference, March 2006, op. cit. at n. 217.
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among the most vulnerable and must pay attention to it. Careful attention to 

safety issues can save time and money in the long run.

The current economic downturn on a worldwide level has taught some lessons 

across the world now that eyes have been opened to the dangers of pushing the 

bottom line in a blind manner. There is an increasing understanding that wealth 

creators cannot have carte blanche, cannot be allowed to evade punishment and 

that the law must scrutinise their indiscretions just as they do with any criminal 

activity. The increased realisation that social responsibility requires individual 

and corporate action will hopefully serve to intensify the message on safety 

which may be isolated from the CMA.
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APPENDIX I.

Time Line of Key Events leading to the Corporate Manslaughter and

Corporate Homicide Act.

1987, February 193 people died when a car ferry. The Herald of Free
Enterprise, capsized outside the Belgian port of 
Zeebrugge. In 1989, the CPS charged P&O Ferries with 
corporate manslaughter and 7 employees with 
manslaughter. This set an important precedent for 
corporate manslaughter being legally admissible in an 
English court but the case collapsed.

1987 Kings Cross Underground fire; 31 died.

1988 Piper Alpha oil platform disaster; 167 died. Clapham
rail crash; 37 died.

1988 Kegworth air crash; 47 died. Hillsborough football
stadium disaster: 97 died. The Marchioness riverboat 
sinking:; 51 died.

1994 First of very few successful prosecutions for corporate
manslaughter at Lyme Bay in Dorset. The Managing 
Director, OLL, was convicted and imprisoned for 3 years 
after 4 children in its care died in a canoeing accident. 
The company was fined £60,000.

1994 In March 1995, the Law Commission published a report
under the Conservative Government on involuntary 
manslaughter and a Draft Bill for consultation. It 
recommended a separate offence of 'Corporate Killing', 
corresponding broadly to the individual offence of death 
by gross negligence. The Law commission proposals 
were largely accepted by the Home Office.
The second successful corporate manslaughter 
prosecution against the MD of Jackson Transport 
(Ossett) Ltd., following the death of an employee who 
inhaled chemicals. He had used steam pressure to clean a
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valve in a tanker blocked with highly toxic chemicals. 
The company was fined £15,000.

1997, May The Labour Party comes to power and promise to 
introduce more effective corporate manslaughter 
legislation.

1997,19 September 7 died and 150 where injured when an express train 
collided with an empty freight train crossing the main 
line at Southall, W. London.

1997, October Jack Straw, Home Secretary first announced plans for a 
new corporate killing law at the Labour Party 
Conference.

1998, April Simon Jones killed at Shoreham Docks by a crane"s 
grab. This added impetus to the lobby for legislation 
and greater sanctions.

1999, 5 October The Ladbroke Grove train crash; 31 died as a train went 
through a red signal.

1999, December The third successful prosecution for corporate 
manslaughter against haulage company Ray Bowles 
Transport, after being found guilty of ignoring the 
excessive working hours of a driver who fell asleep at the 
wheel killing 2 motorists.

2000, 23 May The Government promised again in a Home Office 
consultation document, Reforming the Law on 
Involuntary Manslaughter: The Government's Proposals, 
to create a new offence of Corporate Killing and three 
new offences to cover individuals who cause death by 
recklessness or gross carelessness.

2000, October The Hatfield train crash; 4 died.

2000, December Corporate Killing mentioned again in the Queen's 
speech but does not reach Parliament this session.

198



2001,16 May The promise was repeated in the Labour Manifesto, 
which said "law reform is necessary to make provisions 
against corporate manslaughter.

2002, March The Government stated that a Bill on Corporate Killing 
would be introduced "when time permitted." It again 
raised hopes by sending out an impact assessment 
questionnaire to the private sector with a deadline for 
reply of 1 November, 2002. The Bill was not in the 
Parliamentary session, 2002-3.

2002,10 May The Potters Bar rail crash; 7 died.

2002, October The Government decided that plans to make company 
directors individually liable for major disasters are 
unworkable, having arguably bowed to pressure from 
business groups. Amendments are made to concentrate 
punishment on companies.

2003, May The Home Office promised to publish a Draft Bill in the 
autumn.

2003, November The Independent reported that "Downing Street is 
nervous of making directors a target after being lobbied 
furiously by business groups. In autumn, 2003, it 
promised that the bill would materialise in the spring."

2004, April Thames Trains was fined a record £2m at the Old Bailey 
for "serious omissions" in driver training which 
contributed to the Ladbroke Grove train crash-the 
largest fine to date for a health and safety prosecution.

2004,13 September Tony Blair at the TUC conference promised that the 
proposals would be published in the current 
Parliamentary session. One week later at the Labour 
Party conference, David Blunkett said it would be out in 
the autumn. In November, in the Queen's speech, the 
Government promised to publish the Bill before 
Christmas. Its inclusion in the Queen's Speech came 
despite a last minute attempt by Foreign Secretary, Jack
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Straw to block the measure. Soon after it promised the 
Home Affairs Select Committee that it would be out on 
21 December, 2004.

2004,17 December The Government confessed that would not happen but 
promised it during the current parliamentary session. 
This promise was kept and on;

2005, 23 March The Draft Bill was finally published

2005,17 May The Queens Speech restated the Government's intention 
to introduce the offence of corporate manslaughter.

In oral evidence to the Home Affairs and Work and 
Pensions Committee, Fiona McTaggart MP
Parliamentary Under- Secretary of State at the Home 
Office, said it would be introduced "as soon as 
Parliamentary time allows."

2005, December The Home Affairs Select Committee on Work and 
Pensions said "We believe there should be no further 
delay. We urge the Government to introduce the Bill by 
the end of the present Parliamentary Session."

2006,19 July The Corporate Manslaughter and Corporate Homicide 
Bill laid before Parliament.

2007, 26 July Royal Assent.

2008, 6 April The Corporate Manslaughter and Corporate Homicide 
Act becomes law.
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APPENDIX II.

Number of Fatal Injuries to Workers and Members of the Public.

Year Workers Members of the Public
1992/1993 339 N/A
1993/1994 296 N/A
1994/1995 272 N/A
1995/1996 258 N/A
1996/1997 287 367
1997/1998 274 393
1998/1999 253 369
1999/2000 220 426
2000/2001 292 444
2002/2002 251 393
2002/2003 227 396
2003/2004 236 374
2004/2005 223 370
2005/2006 212 401
2006/2007 247 369
2007/2008 229 367

Source: HSE, Statistics of Fatal Injuries. 
http://www.hse.gov.uk/statistics/publications/injuries.htm.



APPENDIX III.

Abbreviations.

ACOP Approved Code of Practice.
ACPO Association of Chief Police Officers.
AG Attorney General.
AMICUS Unite Union, representing workers across industry.
APIL Association of Personal Industry Lawyers.
BRE Better Regulation Executive.
BRTF Better Regulation Task Force.
CBI Confederation of British Industry.
CCA Centre for Corporate Accountability.
CCSA Criminal Courts Solicitors Association.
CDDA Company Directors Disqualification Act 1986.
CEO Chief Executive Officer.
CM Command Paper.
CMA Corporate Manslaughter and Corporate Homicide Act.
CPS Crown Prosecution Service.
CSI Crime Scene Investigation.
DETR Department of Environment Transport and the Regions.
DPP Director of Public Prosecutions.
DTI Department of Transport and Industry.
ECHR European Convention of Human Rights.
EPS Enforcement Policy Statement.
GBH Grevious bodily harm.
GWT Great Western Trains.
H&S Health and Safety.
HC House of Commons.
HO Home Office.
HSC Health and Safety Commission.
HSE Health and Safety Executive.
HSWA Health and Safety at Work etc Act 1974.
ICAEW Institute of Chartered Accountants in England & Wales.
ILO International Labour Organisation.
IOD Institute of Directors.
JUSTICE All Party Law Reform and Human Rights Organisation.
MCCOC Model Criminal Code Officers Committee (Australia).
MD Managing Director.
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MHSW

NURS
OAPA
QC
ROSPA
SAP
SCHAWP

SGC
SME
TGWU
UCATT

Management of Health and Safety at Work (MHSW) Regulations 
1999.
Norwich Union Risk Services.
Offences against the Person Act 1861.
Queen's Counsel.
Royal Society for the Prevention of Accidents.
Sentencing Advisory Panel.
House of Commons Select Committee on Work and Pensions and 
Home Affairs.
Sentencing Guidelines Council.
Small and Medium Enterprises.
Transport and General Workers' Union.
Union of Construction, Allied Trades and Technicians.
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ELIZABETH II c. 19

Corporate Manslaughter and 
Corporate Homicide Act 2007

2007 CHAPTER 19

An Act to create a new offence that, in England and Wales or Northern 
Ireland, is to be called corporate manslaughter and, in Scotland, is to be called 
corporate homicide; and to make provision in connection with that offence.

[26th July 2007]

BE IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as follows: —

Corporate manslaughter and corporate homicide

1 The offence

(1) An organisation to which this section applies is guilty of an offence if the way 
in which its activities are managed or organised —

(a) causes a person’s death, and
(b) amounts to a gross breach of a relevant duty of care owed by the 

organisation to the deceased.

(2) The organisations to which this section applies are —
(a) a corporation;
(b) a department or other body listed in Schedule 1;
(c) a police force;
(d) a partnership, or a trade union or employers’ association, that is an 

employer.

(3) An organisation is guilty of an offence under this section only if the way in 
which its activities are managed or organised by its senior management is a 
substantial element in the breach referred to in subsection (1).
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(4) For the purposes of this Act —
(a) “relevant duty of care” has the meaning given by section 2, read with 

sections 3 to 7;
(b) a breach of a duty of care by an organisation is a “gross” breach if the 

conduct alleged to amount to a breach of that duty falls far below what 
can reasonably be expected of the organisation in the circumstances;

(c) “senior management”, in relation to an organisation, means the persons 
who play significant roles in —

(i) the making of decisions about how the whole or a substantial 
part of its activities are to be managed or organised, or

(ii) the actual managing or organising of the whole or a substantial 
part of those activities.

(5) The offence under this section is called —
(a) corporate manslaughter, in so far as it is an offence under the law of 

England and Wales or Northern Ireland;
(b) corporate homicide, in so far as it is an offence under the law of 

Scotland.
(6) An organisation that is guilty of corporate manslaughter or corporate homicide 

is liable on conviction on indictment to a fine.
(7) The offence of corporate homicide is indictable only in the High Court of 

Justiciary.

Relevant duty of care

2 Meaning of “relevant duty of care”

(1) A “relevant duty of care”, in relation to an organisation, means any of the 
following duties owed by it under the law of negligence —

(a) a duty owed to its employees or to other persons working for the 
organisation or performing services for it;

(b) a duty owed as occupier of premises;
(c) a duty owed in connection with —

(i) the supply by the organisation of goods or services (whether for 
consideration or not),

(ii) the carrying on by the organisation of any construction or 
maintenance operations,

(iii) the carrying on by the organisation of any other activity on a 
commercial basis, or

(iv) the use or keeping by the organisation of any plant, vehicle or 
other thing;

(d) a duty owed to a person who, by reason of being a person within 
subsection (2), is someone for whose safety the organisation is 
responsible.

(2) A person is within this subsection if—
(a) he is detained at a custodial institution or in a custody area at a court or 

police station;
(b) he is detained at a removal centre or short-term holding facility;
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(c) he is being transported in a vehicle, or being held in any premises, in 
pursuance of prison escort arrangements or immigration escort 
arrangements;

(d) he is living in secure accommodation in which he has been placed;
(e) he is a detained patient.

(3) Subsection (1) is subject to sections 3 to 7.
(4) A reference in subsection (1) to a duty owed under the law of negligence 

includes a reference to a duty that would be owed under the law of negligence 
but for any statutory provision under which liability is imposed in place of 
liability under that law.

(5) For the purposes of this Act, whether a particular organisation owes a duty of 
care to a particular individual is a question of law.
The judge must make any findings of fact necessary to decide that question.

(6) For the purposes of this Act there is to be disregarded —
(a) any rule of the common law that has the effect of preventing a duty of 

care from being owed by one person to another by reason of the fact 
that they are jointly engaged in unlawful conduct;

(b) any such rule that has the effect of preventing a duty of care from being 
owed to a person by reason of his acceptance of a risk of harm.

(7) In this section —
“construction or maintenance operations” means operations of any of the 

following descriptions —
(a) construction, installation, alteration, extension, improvement, 

repair, maintenance, decoration, cleaning, demolition or 
dismantling of—
(i) any building or structure,

(ii) anything else that forms, or is to form, part of the land, 
or

(iii) any plant, vehicle or other thing;
(b) operations that form an integral part of, or are preparatory to, 

or are for rendering complete, any operations within paragraph 
(a);

“custodial institution” means a prison, a young offender institution, a 
secure training centre, a young offenders institution, a young offenders 
centre, a juvenile justice centre or a remand centre;

“detained patient” means —
(a) a person who is detained in any premises under —

(i) Part 2 or 3 of the Mental Flealth Act 1983 (c. 20) (“the 
1983 Act”), or

(ii) Part 2 or 3 of the Mental Health (Northern Ireland) 
Order 1986 (S.1.1986/595 (N.I. 4)) (“the 1986 Order”);

(b) a person who (otherwise than by reason of being detained as 
mentioned in paragraph (a)) is deemed to be in legal custody 
by-
(i) section 137 of the 1983 Act,

(ii) Article 131 of the 1986 Order, or
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(iii) article 11 of the Mental Health (Care and Treatment) 
(Scotland) Act 2003 (Consequential Provisions) Order 
2005 (S.I. 2005/2078);

(c) a person who is detained in any premises, or is otherwise in 
custody, under the Mental Health (Care and Treatment) 
(Scotland) Act 2003 (asp 13) or Part 6 of the Criminal Procedure 
(Scotland) Act 1995 (c. 46) or who is detained in a hospital under 
section 200 of that Act of 1995;

“immigration escort arrangements” means arrangements made under 
section 156 of the Immigration and Asylum Act 1999 (c. 33);

“the law of negligence” includes —
(a) in relation to England and Wales, the Occupiers’ Liability Act 

1957 (c. 31), the Defective Premises Act 1972 (c. 35) and the 
Occupiers’ Liability Act 1984 (c. 3);

(b) in relation to Scotland, the Occupiers’ Liability (Scotland) Act 
1960 (c. 30);

(c) in relation to Northern Ireland, the Occupiers’ Liability Act 
(Northern Ireland) 1957 (c. 25), the Defective Premises 
(Northern Ireland) Order 1975 (S.I. 1975/1039 (NT. 9)), the 
Occupiers’ Liability (Northern Ireland) Order 1987 (S.I. 1987/ 
1280 (NT. 15)) and the Defective Premises (Landlord’s Liability) 
Act (Northern Ireland) 2001 (c. 10);

“prison escort arrangements” means arrangements made under section 80 
of the Criminal Justice Act 1991 (c. 53) or under section 102 or 118 of the 
Criminal Justice and Public Order Act 1994 (c. 33);

“removal centre” and “short-term holding facility” have the meaning 
given by section 147 of the Immigration and Asylum Act 1999;

“secure accommodation” means accommodation, not consisting of or 
forming part of a custodial institution, provided for the purpose of 
restricting the liberty of persons under the age of 18.

3 Public policy decisions, exclusively public functions and statutory 
inspections

(1) Any duty of care owed by a public authority in respect of a decision as to 
matters of public policy (including in particular the allocation of public 
resources or the weighing of competing public interests) is not a “relevant duty 
of care”.

(2) Any duty of care owed in respect of things done in the exercise of an 
exclusively public function is not a “relevant duty of care” unless it falls within 
section 2(l)(a), (b) or (d).

(3) Any duty of care owed by a public authority in respect of inspections carried 
out in the exercise of a statutory function is not a “relevant duty of care” unless 
it falls within section 2(l)(a) or (b).

(4) In this section —
“exclusively public function” means a function that falls within the 

prerogative of the Crown or is, by its nature, exercisable only with 
authority conferred —

(a) by the exercise of that prerogative, or
(b) by or under a statutory provision;
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“statutory function” means a function conferred by or under a statutory 
provision.

4 Military activities

(1) Any duty of care owed by the Ministry of Defence in respect of—
(a) operations within subsection (2),
(b) activities carried on in preparation for, or directly in support of, such 

operations, or
(c) training of a hazardous nature, or training carried out in a hazardous 

way, which it is considered needs to be carried out, or carried out in 
that way, in order to improve or maintain the effectiveness of the armed 
forces with respect to such operations,

is not a “relevant duty of care”.
(2) The operations within this subsection are operations, including peacekeeping 

operations and operations for dealing with terrorism, civil unrest or serious 
public disorder, in the course of which members of the armed forces come 
under attack or face the threat of attack or violent resistance.

(3) Any duty of care owed by the Ministry of Defence in respect of activities 
carried on by members of the special forces is not a “relevant duty of care”.

(4) In this section “the special forces” means those units of the armed forces the 
maintenance of whose capabilities is the responsibility of the Director of 
Special Forces or which are for the time being subject to the operational 
command of that Director.

5 Policing and law enforcement

(1) Any duty of care owed by a public authority in respect of—
(a) operations within subsection (2),
(b) activities carried on in preparation for, or directly in support of, such 

operations, or
(c) training of a hazardous nature, or training carried out in a hazardous 

way, which it is considered needs to be carried out, or carried out in 
that way, in order to improve or maintain the effectiveness of officers 
or employees of the public authority with respect to such operations,

is not a “relevant duty of care”.
(2) Operations are within this subsection if—

(a) they are operations for dealing with terrorism, civil unrest or serious 
disorder,

(b) they involve the carrying on of policing or law-enforcement activities, 
and

(c) officers or employees of the public authority in question come under 
attack, or face the threat of attack or violent resistance, in the course of 
the operations.

(3) Any duty of care owed by a public authority in respect of other policing or law- 
enforcement activities is not a “relevant duty of care” unless it falls within 
section 2(l)(a), (b) or (d).

(4) In this section “policing or law-enforcement activities” includes —
(a) activities carried on in the exercise of functions that are —
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(i) functions of police forces, or
(ii) functions of the same or a similar nature exercisable by public 

authorities other than police forces;
(b) activities carried on in the exercise of functions of constables employed 

by a public authority;
(c) activities carried on in the exercise of functions exercisable under 

Chapter 4 of Part 2 of the Serious Organised Crime and Police Act 2005 
(c. 15) (protection of witnesses and other persons);

(d) activities carried on to enforce any provision contained in or made 
under the Immigration Acts.

6 Emergencies

(1) Any duty of care owed by an organisation within subsection (2) in respect of 
the way in which it responds to emergency circumstances is not a “relevant 
duty of care” unless it falls within section 2(l)(a) or (b).

(2) The organisations within this subsection are —
(a) a fire and rescue authority in England and Wales;
(b) a fire and rescue authority or joint fire and rescue board in Scotland;
(c) the Northern Ireland Fire and Rescue Service Board;
(d) any other organisation providing a service of responding to emergency 

circumstances either —
(i) in pursuance of arrangements made with an organisation 

within paragraph (a), (b) or (c), or
(ii) (if not in pursuance of such arrangements) otherwise than on a 

commercial basis;
(e) a relevant NHS body;
(f) an organisation providing ambulance services in pursuance of 

arrangements —
(i) made by, or at the request of, a relevant NHS body, or

(ii) made with the Secretary of State or with the Welsh Ministers;
(g) an organisation providing services for the transport of organs, blood, 

equipment or personnel in pursuance of arrangements of the kind 
mentioned in paragraph (f);

(h) an organisation providing a rescue service;
(i) the armed forces.

(3) For the purposes of subsection (1), the way in which an organisation responds 
to emergency circumstances does not include the way in which —

(a) medical treatment is carried out, or
(b) decisions within subsection (4) are made.

(4) The decisions within this subsection are decisions as to the carrying out of 
medical treatment, other than decisions as to the order in which persons are to 
be given such treatment.

(5) Any duty of care owed in respect of the carrying out, or attempted carrying 
out, of a rescue operation at sea in emergency circumstances is not a “relevant 
duty of care” unless it falls within section 2(l)(a) or (b).

(6) Any duty of care owed in respect of action taken —
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(a) in order to comply with a direction under Schedule 3A to the Merchant 
Shipping Act 1995 (c. 21) (safety directions), or

(b) by virtue of paragraph 4 of that Schedule (action in lieu of direction), 
is not a “relevant duty of care” unless it falls within section 2(l)(a) or (b).

(7) In this section —
“emergency circumstances” means circumstances that are present or 

imminent and —
(a) are causing, or are likely to cause, serious harm or a worsening 

of such harm, or
(b) are likely to cause the death of a person;

“medical treatment” includes any treatment or procedure of a medical or 
similar nature;

“relevant NHS body” means —
(a) a Strategic Health Authority, Primary Care Trust, NHS trust. 

Special Health Authority or NHS foundation trust in England;
(b) a Local Health Board, NHS trust or Special Health Authority in 

Wales;
(c) a Health Board or Special Health Board in Scotland, or the 

Common Services Agency for the Scottish Health Service;
(d) a Efealth and Social Services trust or Health and Social Services 

Board in Northern Ireland;
“serious harm” means —

(a) serious injury to or the serious illness (including mental illness) 
of a person;

(b) serious harm to the environment (including the life and health 
of plants and animals);

(c) serious harm to any building or other property.
(8) A reference in this section to emergency circumstances includes a reference to 

circumstances that are believed to be emergency circumstances.

7 Child-protection and probation functions
(1) A duty of care to which this section applies is not a “relevant duty of care” 

unless it falls within section 2(l)(a), (b) or (d).
(2) This section applies to any duty of care that a local authority or other public 

authority owes in respect of the exercise by it of functions conferred by or 
under —

(a) Parts 4 and 5 of the Children Act 1989 (c. 41),
(b) Part 2 of the Children (Scotland) Act 1995 (c. 36), or
(c) Parts 5 and 6 of the Children (Northern Ireland) Order 1995 (S.1.1995/ 

755 (N.I. 2)).
(3) This section also applies to any duty of care that a local probation board or 

other public authority owes in respect of the exercise by it of functions 
conferred by or under —

(a) Chapter 1 of Part 1 of the Criminal Justice and Court Services Act 2000 
(c. 43),

(b) section 27 of the Social Work (Scotland) Act 1968 (c. 49), or
(c) Article 4 of the Probation Board (Northern Ireland) Order 1982 

(S.1.1982/713 (N.I. 10)).
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Gross breach

8 Factors for jury

(1) This section applies where —
(a) it is established that an organisation owed a relevant duty of care to a 

person, and
(b) it falls to the jury to decide whether there was a gross breach of that 

duty.
(2) The jury must consider whether the evidence shows that the organisation 

failed to comply with any health and safety legislation that relates to the 
alleged breach, and if so —

(a) how serious that failure was;
(b) how much of a risk of death it posed.

(3) The jury may also —
(a) consider the extent to which the evidence shows that there were 

attitudes, policies, systems or accepted practices within the 
organisation that were likely to have encouraged any such failure as is 
mentioned in subsection (2), or to have produced tolerance of it;

(b) have regard to any health and safety guidance that relates to the alleged 
breach.

(4) This section does not prevent the jury from having regard to any other matters 
they consider relevant.

(5) In this section “health and safety guidance” means any code, guidance, manual 
or similar publication that is concerned with health and safety matters and is 
made or issued (under a statutory provision or otherwise) by an authority 
responsible for the enforcement of any health and safety legislation.

Remedial orders and publicity orders

9 Power to order breach etc to be remedied

(1) A court before which an organisation is convicted of corporate manslaughter 
or corporate homicide may make an order (a “remedial order”) requiring the 
organisation to take specified steps to remedy —

(a) the breach mentioned in section 1(1) (“the relevant breach”);
(b) any matter that appears to the court to have resulted from the relevant 

breach and to have been a cause of the death;
(c) any deficiency, as regards health and safety matters, in the 

organisation’s policies, systems or practices of which the relevant 
breach appears to the court to be an indication.

(2) A remedial order may be made only on an application by the prosecution 
specifying the terms of the proposed order.
Any such order must be on such terms (whether those proposed or others) as 
the court considers appropriate having regard to any representations made, 
and any evidence adduced, in relation to that matter by the prosecution or on 
behalf of the organisation.
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(3) Before making an application for a remedial order the prosecution must 
consult such enforcement authority or authorities as it considers appropriate 
having regard to the nature of the relevant breach.

(4) A remedial order —
(a) must specify a period within which the steps referred to in subsection

(1) are to be taken;
(b) may require the organisation to supply to an enforcement authority 

consulted under subsection (3), within a specified period, evidence that 
those steps have been taken.

A period specified under this subsection may be extended or further extended 
by order of the court on an application made before the end of that period or 
extended period.

(5) An organisation that fails to comply with a remedial order is guilty of an 
offence, and liable on conviction on indictment to a fine.

10 Power to order conviction etc to be publicised

(1) A court before which an organisation is convicted of corporate manslaughter 
or corporate homicide may make an order (a “publicity order”) requiring the 
organisation to publicise in a specified manner —

(a) the fact that it has been convicted of the offence;
(b) specified particulars of the offence;
(c) the amount of any fine imposed;
(d) the terms of any remedial order made.

(2) In deciding on the terms of a publicity order that it is proposing to make, the 
court must —

(a) ascertain the views of such enforcement authority or authorities (if any) 
as it considers appropriate, and

(b) have regard to any representations made by the prosecution or on 
behalf of the organisation.

(3) A publicity order—
(a) must specify a period within which the requirements referred to in 

subsection (1) are to be complied with;
(b) may require the organisation to supply to any enforcement authority 

whose views have been ascertained under subsection (2), within a 
specified period, evidence that those requirements have been complied 
with.

(4) An organisation that fails to comply with a publicity order is guilty of an 
offence, and liable on conviction on indictment to a fine.

Application to particular categories of organisation

11 Application to Crown bodies

(1) An organisation that is a servant or agent of the Crown is not immune from 
prosecution under this Act for that reason.

(2) For the purposes of this Act —
(a) a department or other body listed in Schedule 1, or
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(b) a corporation that is a servant or agent of the Crown, 
is to be treated as owing whatever duties of care it would owe if it were a 
corporation that was not a servant or agent of the Crown.

(3) For the purposes of section 2 —
(a) a person who is —

(i) employed by or under the Crown for the purposes of a 
department or other body listed in Schedule 1, or

(ii) employed by a person whose staff constitute a body listed in 
that Schedule,

is to be treated as employed by that department or body;
(b) any premises occupied for the purposes of—

(i) a department or other body listed in Schedule 1, or
(ii) a person whose staff constitute a body listed in that Schedule, 

are to be treated as occupied by that department or body.
(4) For the purposes of sections 2 to 7 anything done purportedly by a department 

or other body listed in Schedule 1, although in law by the Crown or by the 
holder of a particular office, is to be treated as done by the department or other 
body itself.

(5) Subsections (3)(a)(i), (3)(b)(i) and (4) apply in relation to a Northern Ireland 
department as they apply in relation to a department or other body listed in 
Schedule 1.

12 Application to armed forces

(1) In this Act “the armed forces” means any of the naval, military or air forces of 
the Crown raised under the law of the United Kingdom.

(2) For the purposes of section 2 a person who is a member of the armed forces is 
to be treated as employed by the Ministry of Defence.

(3) A reference in this Act to members of the armed forces includes a reference to —
(a) members of the reserve forces (within the meaning given by section 1 (2) 

of the Reserve Forces Act 1996 (c. 14)) when in service or undertaking 
training or duties;

(b) persons serving on Fler Majesty’s vessels (within the meaning given by 
section 132(1) of the Naval Discipline Act 1957 (c. 53)).

13 Application to police forces

(1) In this Act “police force” means —
(a) a police force within the meaning of—

(i) the Police Act 1996 (c. 16), or
(ii) the Police (Scotland) Act 1967 (c. 77);

(b) the Police Service of Northern Ireland;
(c) the Police Service of Northern Ireland Reserve;
(d) the British Transport Police Force;
(e) the Civil Nuclear Constabulary;
(f) the Ministry of Defence Police.

(2) For the purposes of this Act a police force is to be treated as owing whatever 
duties of care it would owe if it were a body corporate.
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(3) For the purposes of section 2 —
(a) a member of a police force is to be treated as employed by that force;
(b) a special constable appointed for a police area in England and Wales is 

to be treated as employed by the police force maintained by the police 
authority for that area;

(c) a special constable appointed for a police force mentioned in paragraph
(d) or (f) of subsection (1) is to be treated as employed by that force;

(d) a police cadet undergoing training with a view to becoming a member 
of a police force mentioned in paragraph (a) or (d) of subsection (1) is 
to be treated as employed by that force;

(e) a police trainee appointed under section 39 of the Police (Northern 
Ireland) Act 2000 (c. 32) or a police cadet appointed under section 42 of 
that Act is to be treated as employed by the Police Service of Northern 
Ireland;

(f) a police reserve trainee appointed under section 40 of that Act is to be 
treated as employed by the Police Service of Northern Ireland Reserve;

(g) a member of a police force seconded to the Serious Organised Crime 
Agency or the National Policing Improvement Agency to serve as a 
member of its staff is to be treated as employed by that Agency.

(4) A reference in subsection (3) to a member of a police force is to be read, in the 
case of a force mentioned in paragraph (a)(ii) of subsection (1), as a reference to 
a constable of that force.

(5) For the purposes of section 2 any premises occupied for the purposes of a 
police force are to be treated as occupied by that force.

(6) For the purposes of sections 2 to 7 anything that would be regarded as done by 
a police force if the force were a body corporate is to be so regarded.

(7) Where —
(a) by virtue of subsection (3) a person is treated for the purposes of section 

2 as employed by a police force, and
(b) by virtue of any other statutory provision (whenever made) he is, or is 

treated as, employed by another organisation,
the person is to be treated for those purposes as employed by both the force 
and the other organisation.

14 Application to partnerships

(1) For the purposes of this Act a partnership is to be treated as owing whatever 
duties of care it would owe if it were a body corporate.

(2) Proceedings for an offence under this Act alleged to have been committed by a 
partnership are to be brought in the name of the partnership (and not in that of 
any of its members).

(3) A fine imposed on a partnership on its conviction of an offence under this Act 
is to be paid out of the funds of the partnership.

(4) This section does not apply to a partnership that is a legal person under the law 
by which it is governed.
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Miscellaneous

15 Procedure, evidence and sentencing

(1) Any statutory provision (whenever made) about criminal proceedings applies, 
subject to any prescribed adaptations or modifications, in relation to 
proceedings under this Act against —

(a) a department or other body listed in Schedule 1,
(b) a police force,
(c) a partnership,
(d) a trade union, or
(e) an employers’ association that is not a corporation, 

as it applies in relation to proceedings against a corporation.
(2) In this section —

“prescribed” means prescribed by an order made by the Secretary of State; 
“provision about criminal proceedings” includes —

(a) provision about procedure in or in connection with criminal 
proceedings;

(b) provision about evidence in such proceedings;
(c) provision about sentencing, or otherwise dealing with, persons 

convicted of offences;
“statutory” means contained in, or in an instrument made under, any Act 

or any Northern Ireland legislation.
(3) A reference in this section to proceedings is to proceedings in England and 

Wales or Northern Ireland.
(4) An order under this section is subject to negative resolution procedure.

16 Transfer of functions

(1) This section applies where —
(a) a person’s death has occurred, or is alleged to have occurred, in 

connection with the carrying out of functions by a relevant public 
organisation, and

(b) subsequently there is a transfer of those functions, with the result that 
they are still carried out but no longer by that organisation.

(2) In this section “relevant public organisation” means —
(a) a department or other body listed in Schedule 1;
(b) a corporation that is a servant or agent of the Crown;
(c) a police force.

(3) Any proceedings instituted against a relevant public organisation after the 
transfer for an offence under this Act in respect of the person’s death are to be 
instituted against —

(a) the relevant public organisation, if any, by which the functions 
mentioned in subsection (1) are currently carried out;

(b) if no such organisation currently carries out the functions, the relevant 
public organisation by which the functions were last carried out.

This is subject to subsection (4).
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(4) If an order made by the Secretary of State so provides in relation to a particular 
transfer of functions, the proceedings referred to in subsection (3) may be 
instituted, or (if they have already been instituted) may be continued, 
against —

(a) the organisation mentioned in subsection (1), or
(b) such relevant public organisation (other than the one mentioned in 

subsection (1) or the one mentioned in subsection (3)(a) or (b)) as may 
be specified in the order.

(5) If the transfer occurs while proceedings for an offence under this Act in respect 
of the person’s death are in progress against a relevant public organisation, the 
proceedings are to be continued against —

(a) the relevant public organisation, if any, by which the functions 
mentioned in subsection (1) are carried out as a result of the transfer;

(b) if as a result of the transfer no such organisation carries out the 
functions, the same organisation as before.

This is subject to subsection (6).
(6) If an order made by the Secretary of State so provides in relation to a particular 

transfer of functions, the proceedings referred to in subsection (5) may be 
continued against—

(a) the organisation mentioned in subsection (1), or
(b) such relevant public organisation (other than the one mentioned in 

subsection (1) or the one mentioned in subsection (5) (a) or (b)) as may 
be specified in the order.

(7) An order under subsection (4) or (6) is subject to negative resolution procedure.

17 DPP’s consent required for proceedings

Proceedings for an offence of corporate manslaughter—
(a) may not be instituted in England and Wales without the consent of the 

Director of Public Prosecutions;
(b) may not be instituted in Northern Ireland without the consent of the 

Director of Public Prosecutions for Northern Ireland.

18 No individual liability

(1) An individual cannot be guilty of aiding, abetting, counselling or procuring the 
commission of an offence of corporate manslaughter.

(2) An individual cannot be guilty of aiding, abetting, counselling or procuring, or 
being art and part in, the commission of an offence of corporate homicide.

19 Convictions under this Act and under health and safety legislation

(1) Where in the same proceedings there is —
(a) a charge of corporate manslaughter or corporate homicide arising out 

of a particular set of circumstances, and
(b) a charge against the same defendant of a health and safety offence 

arising out of some or all of those circumstances,
the jury may, if the interests of justice so require, be invited to return a verdict 
on each charge.
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(2) An organisation that has been convicted of corporate manslaughter or 
corporate homicide arising out of a particular set of circumstances may, if the 
interests of justice so require, be charged with a health and safety offence 
arising out of some or all of those circumstances.

(3) In this section “health and safety offence” means an offence under any health 
and safety legislation.

20 Abolition of liability of corporations for manslaughter at common law

The common law offence of manslaughter by gross negligence is abolished in 
its application to corporations, and in any application it has to other 
organisations to which section 1 applies.

General and supplemental

21 Power to extend section 1 to other organisations

(1) The Secretary of State may by order amend section 1 so as to extend the 
categories of organisation to which that section applies.

(2) An order under this section may make any amendment to this Act that is 
incidental or supplemental to, or consequential on, an amendment made by 
virtue of subsection (1).

(3) An order under this section is subject to affirmative resolution procedure.

22 Power to amend Schedule 1

(1) The Secretary of State may amend Schedule 1 by order.
(2) A statutory instrument containing an order under this section is subject to 

affirmative resolution procedure, unless the only amendments to Schedule 1 
that it makes are amendments within subsection (3).
In that case the instrument is subject to negative resolution procedure.

(3) An amendment is within this subsection if—
(a) it is consequential on a department or other body listed in Schedule 1 

changing its name,
(b) in the case of an amendment adding a department or other body to 

Schedule 1, it is consequential on the transfer to the department or other 
body of functions all of which were previously exercisable by one or 
more organisations to which section 1 applies, or

(c) in the case of an amendment removing a department or other body 
from Schedule 1, it is consequential on —

(i) the abolition of the department or other body, or
(ii) the transfer of all the functions of the department or other body 

to one or more organisations to which section 1 applies.

23 Power to extend section 2(2)

(1) The Secretary of State may by order amend section 2(2) to make it include any 
category of person (not already included) who —
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(a) is required by virtue of a statutory provision to remain or reside on 
particular premises, or

(b) is otherwise subject to a restriction of his liberty.
(2) An order under this section may make any amendment to this Act that is 

incidental or supplemental to, or consequential on, an amendment made by 
virtue of subsection (1).

(3) An order under this section is subject to affirmative resolution procedure.

24 Orders
(1) A power of the Secretary of State to make an order under this Act is exercisable 

by statutory instrument.
(2) Where an order under this Act is subject to “negative resolution procedure” the 

statutory instrument containing the order is subject to annulment in pursuance 
of a resolution of either House of Parliament.

(3) Where an order under this Act is subject to “affirmative resolution procedure” 
the order may not be made unless a draft has been laid before, and approved 
by a resolution of, each House of Parliament.

(4) An order under this Act —
(a) may make different provision for different purposes;
(b) may make transitional or saving provision.

25 Interpretation
In this Act —

“armed forces” has the meaning given by section 12(1);
“corporation” does not include a corporation sole but includes any body 

corporate wherever incorporated;
“employee” means an individual who works under a contract of 

employment or apprenticeship (whether express or implied and, if 
express, whether oral or in writing), and related expressions are to be 
construed accordingly; see also sections ll(3)(a), 12(2) and 13(3) (which 
apply for the purposes of section 2);

“employers’ association” has the meaning given by section 122 of the 
Trade Union and Labour Relations (Consolidation) Act 1992 (c. 52) or 
Article 4 of the Industrial Relations (Northern Ireland) Order 1992 
(S.1.1992/807 (N.I. 5));

“enforcement authority” means an authority responsible for the 
enforcement of any health and safety legislation;

“health and safety legislation” means any statutory provision dealing 
with health and safety matters, including in particular provision 
contained in the Health and Safety at Work etc. Act 1974 (c. 37) or the 
Health and Safety at Work (Northern Ireland) Order 1978 (S.1.1978/ 
1039 (N.I. 9));

“member”, in relation to the armed forces, is to be read in accordance with 
section 12(3);

“partnership” means —
(a) a partnership within the Partnership Act 1890 (c. 39), or
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(b) a limited partnership registered under the Limited Partnerships 
Act 1907 (c. 24),

or a firm or entity of a similar character formed under the law of a 
country or territory outside the United Kingdom;

“police force” has the meaning given by section 13(1);
“premises” includes land, buildings and moveable structures;
“public authority” has the same meaning as in section 6 of the Human 

Rights Act 1998 (c. 42) (disregarding subsections (3)(a) and (4) of that 
section);

“publicity order” means an order under section 10(1);
“remedial order” means an order under section 9(1);
“statutory provision”, except in section 15, means provision contained in, 

or in an instrument made under, any Act, any Act of the Scottish 
Parliament or any Northern Ireland legislation;

“trade union” has the meaning given by section 1 of the Trade Union and 
Labour Relations (Consolidation) Act 1992 (c. 52) or Article 3 of the 
Industrial Relations (Northern Ireland) Order 1992 (S.1.1992/807 
(NT. 5)).

26 Minor and consequential amendments

Schedule 2 (minor and consequential amendments) has effect.

27 Commencement and savings

(1) The preceding provisions of this Act come into force in accordance with 
provision made by order by the Secretary of State.

(2) An order bringing into force paragraph (d) of section 2(1) is subject to 
affirmative resolution procedure.

(3) Section 1 does not apply in relation to anything done or omitted before the 
commencement of that section.

(4) Section 20 does not affect any liability, investigation, legal proceeding or 
penalty for or in respect of an offence committed wholly or partly before the 
commencement of that section.

(5) For the purposes of subsection (4) an offence is committed wholly or partly 
before the commencement of section 20 if any of the conduct or events alleged 
to constitute the offence occurred before that commencement.

28 Extent and territorial application

(1) Subject to subsection (2), this Act extends to England and Wales, Scotland and 
Northern Ireland.

(2) An amendment made by this Act extends to the same part or parts of the 
United Kingdom as the provision to which it relates.

(3) Section 1 applies if the harm resulting in death is sustained in the United 
Kingdom or —

(a) within the seaward limits of the territorial sea adjacent to the United 
Kingdom;
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(b) on a ship registered under Part 2 of the Merchant Shipping Act 1995 
(c. 21);

(c) on a British-controlled aircraft as defined in section 92 of the Civil 
Aviation Act 1982 (c. 16);

(d) on a British-controlled hovercraft within the meaning of that section as 
applied in relation to hovercraft by virtue of provision made under the 
Hovercraft Act 1968 (c. 59);

(e) in any place to which an Order in Council under section 10(1) of the 
Petroleum Act 1998 (c. 17) applies (criminal jurisdiction in relation to 
offshore activities).

(4) For the purposes of subsection (3)(b) to (d) harm sustained on a ship, aircraft 
or hovercraft includes harm sustained by a person who —

(a) is then no longer on board the ship, aircraft or hovercraft in 
consequence of the wrecking of it or of some other mishap affecting it 
or occurring on it, and

(b) sustains the harm in consequence of that event.

29 Short title

This Act may be cited as the Corporate Manslaughter and Corporate Homicide 
Act 2007.
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Schedule 1 - List of government departments etc

SCHEDULES

SCHEDULE 1 Section 1

List of government departments etc

Assets Recovery Agency 
Attorney GeneraEs Office 
Cabinet Office
Central Office of Information
Crown Office and Procurator Fiscal Service
Crown Prosecution Service
Department for Communities and Local Government 
Department for Constitutional Affairs (including the Scotland Office and 

the Wales Office)
Department for Culture, Media and Sport
Department for Education and Skills
Department for Environment, Food and Rural Affairs
Department for International Development
Department for Transport
Department for Work and Pensions
Department of Health
Department of Trade and Industry
Export Credits Guarantee Department
Foreign and Commonwealth Office
Forestry Commission
General Register Office for Scotland
Government Actuary’s Department
Her Majesty’s Land Registry
Her Majesty’s Revenue and Customs
Her Majesty’s Treasury
Home Office
Ministry of Defence
National Archives
National Archives of Scotland
National Audit Office
National Savings and Investments
National School of Government
Northern Ireland Audit Office
Northern Ireland Court Service
Northern Ireland Office
Office for National Statistics
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Office of the Deputy Prime Minister
Office of Her Majesty’s Chief Inspector of Education and Training in 

Wales
Ordnance Survey 
Privy Council Office
Public Prosecution Service for Northern Ireland
Registers of Scotland Executive Agency
Revenue and Customs Prosecutions Office
Royal Mint
Scottish Executive
Serious Fraud Office
Treasury Solicitor’s Department
UK Trade and Investment
Welsh Assembly Government

SCHEDULE 2 Section 26

Minor and consequential amendments 

Coroners Act 1988 (c. 13)

1 (1) The Coroners Act 1988 is amended as follows.
(2) In the following provisions, after “manslaughter” there is inserted

corporate manslaughter” —
(a) section 11(6) (no finding of guilt at coroner’s inquest) (twice);
(b) subsection (l)(a)(i) of section 16 (adjournment of inquest in event of 

criminal proceedings);
(c) subsections (l)(a) and (2) (a) of section 17 (coroner to be informed of 

result of criminal proceedings).
(3) In section 35(1) (interpretation), after the definition of “Greater London” 

there is inserted —
““person”, in relation to an offence of corporate manslaughter, 

includes organisation;”.

Criminal Justice Act 2003 (c. 44)

2 In Schedule 4 to the Criminal Justice Act 2003 (qualifying offences for 
purposes of section 62), after paragraph 4 there is inserted —

“Corporate manslaughter

4A An offence under section 1 of the Corporate Manslaughter and 
Corporate Homicide Act 2007.”

3 (1) Schedule 5 to that Act (qualifying offences for purposes of Part 10) is
amended as follows.
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Schedule 2 - Minor and consequential amendments

(2) After paragraph 4 there is inserted —

“Corporate manslaughter

4A An offence under section 1 of the Corporate Manslaughter and 
Corporate Homicide Act 2007.”

(3) After paragraph 33 there is inserted —

“Corporate manslaughter

33A An offence under section 1 of the Corporate Manslaughter and 
Corporate Homicide Act 2007.”

Criminal Justice (Northern Ireland) Order 2004 (S.I. 2004/1500 (N.I. 9))

4 In Schedule 2 to the Criminal Justice (Northern Ireland) Order 2004
(qualifying offences for purposes of Article 21), after paragraph 4 there is 
inserted —

“Corporate manslaughter

4A An offence under section 1 of the Corporate Manslaughter and 
Corporate Homicide Act 2007.”
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CHAPTER 37
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Reprinted with Corrections 2006 

£12-35



Corrections

Errors appear in the first impression (October 1974) of this Act and 
the following corrections have been incorporated into this reprint:

Page 5. Paragraph 5.—(1), line 3, 2nd word for “us” read “use”
Page 86. Section 80( 1), line 5, 4th word for “or” read “of’
Page 86. Section 80(2)(b), line 1, 6th word for “or” read “order”
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CHAPTER 37

ARRANGEMENT OF SECTIONS
Part I

Health, Safety and Welfare in connection 
with Work, and Control of Dangerous Substances 

and Certain Emissions into the Atmosphere

Preliminary
Section

1. Preliminary.
General duties

2. General duties of employers to their employees.
3. General duties of employers and self-employed to persons

other than their employees.
4. General duties of persons concerned with premises to

persons other than their employees.
5. General duty of persons in control of certian premises in

relation to harmful emissions into atmosphere.
6. General duties of manufacturers etc. as regards articles

and substances for use at work.
7. General duties of employees at work.
8. Duty not to interfere with or misuse things provided

pursuant to certain provisions.
9. Duty not to charge employees for things done or provided

pursuant to certain specific requirements.

The Health and Safety Commission and 
the Health and Safety Executive

10. Establishment of the Commission and the Executive.
11. General functions of the Commission and the Executive.
12. Control of the Commission by the Secretary of State.
13. Other powers of the Commission.
14. Power of the Commission to direct investigations and

inquiries.

Health and safety regulations and approved codes 
of practice

15. Health and safety regulations.
16. Approval of codes of practice by the Commission.
17. Use of approved codes of practice in criminal proceedings.
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Enforcement
Section

18. Authorities responsible for enforcement of the relevant
statutory provisions.

19. Appointment of inspectors.
20. Powers of inspectors.
21. Improvement notices.
22. Prohibition notices.
23. Provisions supplementary to ss. 21 and 22.
24. Appeal against improvement or prohibition notice.
25. Power to deal with cause of imminent danger.
26. Power of enforcing authorities to indemnify their inspectors.

Obtaining and disclosure of information
27. Obtaining of information by the Commission, the Executive,

enforcing authorities etc.
28. Restrictions on disclosure of information.

Special provisions relating to agriculture
29. General functions of Ministers responsible for agriculture

in relation to the relevant agricultural purposes.
30. Agricultural health and safety regulations.
31. Enforcement of the relevant statutory provisions in con

nection with agriculture.
32. Application of provisions of this Part in connection w ith

agriculture.

Provisions as to offences
33. Offences.
34. Extension of time for bringing summary proceedings.
35. Venue.
36. Offences due to fault of other person.
37. Offences by bodies corporate.
38. Restriction on institution of proceedings in England and

Wales.
39. Prosecutions by inspectors.
40. Onus of proving limits of what is practicable etc.
41. Evidence.
42. Power of court to order cause of offence to be remedied or

in certain cases, forfeiture.

Financial provisions
43. Financial provisions.
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Miscellaneous and supplementary
Section
44. Appeals in connection with licensing provisions in the

relevant statutory provisions.
45. Default powers.
46. Service of notices.
47. Civil liability.
48. Application to Crown.
49. Adaptation of enactments to metric units or appropriate

metric units.
50. Regulations under relevant statutory provisions.
51. Exclusion of application to domestic employment.
52. Meaning of work and at work.
53. General interpretation of Part I.
54. Application of Part I to Isles of Scilly.

Part II

The Employment Medical Advisory Service

55. Functions of, and responsibility for maintaining, employ
ment medical advisory service.

56. Functions of authority responsible for maintaining the
service.

57. Fees.
58. Other financial provisions.
59. Duty of responsible authority to keep accounts and to

report.
60. Supplementary.

Part III

Building Regulations and Amendment of 
Building (Scotland) Act 1959

61. Amendments of enactments relating to building regulations. 
62: Further matters for which building regulations may provide.
63. Miscellaneous provisions as to the approval of plans.
64. Special provisions as to materials etc. unsuitable for

permanent buildings.
65. Continuing requirements.
66. Type relaxation of building regulations.
67. Power of Secretary of State to approve types of building etc.
68. Power to require or carry out tests for conformity with

building regulations.
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Section
69. Provisions relating to appeals etc. to the Secretary of State

under certain provisions.
70. Power to make building regulations for Inner London.
71. Civil liability.
72. Application to Crown.
73. Application to United Kingdom Atomic Energy Authority.
74. Meaning of “ building ” etc. in connection with, and

construction of references to, building regulations.
75. Amendment of Building (Scotland) Act 1959.
76. Construction and interpretation of Part III and other pro

visions relating to building regulations.

Part IV
Miscellaneous and General

77. Amendment of Radiological Protection Act 1970.
78. Amendment of Fire Precautions Act 1971.
79. Amendment of Companies Acts as to directors’ reports.
80. General power to repeal or modify Acts and instruments.
81. Expenses and receipts.
82. General provisions as to interpretation and regulations.
83. Minor and consequential amendments, and repeals.
84. Extent, and application of Act.
85. Short title and commencement.

Schedules:
Schedule

Schedule

Schedule

Schedule

Schedule
Schedule

Schedule

Schedule

1— Existing enactments which are relevant
statutory provisions.

2— Additional provisions relating to con
stitution etc. of the Commission and 
Executive.

3— Subject-matter of health and safety
regulations.

4— Modifications of Part I in connection with
agriculture.

5— Subject-matter of building regulations.
6— Amendments of enactments relating to

building regulations.
7— Amendments of Building (Scotland) Act

1959.
8— Transitional provisions with respect to fire

certificates under Factories Act 1961 or 
Offices, Shops and Railway Premises Act 
1963.

Schedule 9—Minor and consequential amendments. 
Schedule 10—Repeals.
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Health and Safety at Work 
etc. Act 1974

1974 CHAPTER 37

An Act to make further provision for securing the health, 
safety and welfare of persons at work, for protecting 
others against risks to health or safety in connection 
with the activities of persons at work, for controlling the 
keeping and use and preventing the unlawful acquisition, 
possession and use of dangerous substances, and for 
controlling certain emissions into the atmosphere; to 
make further provision with respect to the employment 
medical advisory service; to amend the law relating to 
building regulations, and the Building (Scotland) Act 
1959; and for connected purposes. [31st July 1974]

B
e it enacted by the Queen’s most Excellent Majesty, by and 
with the adv ice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament 

assembled, and by the authority of the same, as follows:—

Part I
Health, Safety and Welfare in connection with Work, 

and Control of Dangerous Substances and Certain 
Emissions into the Atmosphere

Preliminary
1—(1) The provisions of this Part shall have effect with a Preliminary, 

view to—
(a) securing the health, safety and welfare of persons at

work ;
(b) protecting persons other than persons at work against

risks to health or safety arising out of or in con
nection with the activities of persons at work ;

A 3
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Part I

General duties 
of employers 
to their 
employees.

(c) controlling the keeping and use of explosive or highly
flammable or otherwise dangerous substances, and 
generally preventing the unlawful acquisition, posses
sion and use of such substances ; and

(d) controlling the emission into the atmosphere of noxious
or offensive substances from premises of any class 
prescribed for the purposes of this paragraph.

(2) The provisions of this Part relating to the making of health 
and safety regulations and agricultural health and safety regu
lations and the preparation and approval of codes of practice 
shall in particular have effect with a view to enabling the enact
ments specified in the third column of Schedule 1 and the regu
lations, orders and other instruments in force under those enact
ments to be progressively replaced by a system of regulations 
and approved codes of practice operating in combination with 
the other provisions of this Part and designed to maintain or 
improve the standards of health, safety and welfare established 
by or under those enactments.

(3) For the purposes of this Part risks arising out of or in 
connection with the activities of persons at work shall be 
treated as including risks attributable to the manner of 
conducting an undertaking, the plant or substances used for 
the purposes of an undertaking and the condition of premises 
so used or any part of them.

(4) References in this Part to the general purposes of this 
Part are references to the purposes mentioned in subsection (1) 
above.

General duties
2.—(1) It shall be the duty of every employer to ensure, so 

far as is reasonably practicable, the health, safety and welfare 
at work of all his employees.

(2) Without prejudice to the generality of an employer’s duty 
under the preceding subsection, the matters to which that duty 
extends include in particular—

(a) the provision and maintenance of plant and systems 
of work that are, so far as is reasonably practicable, 
safe and without risks to health ;

(fi) arrangements for ensuring, so far as is reasonably prac
ticable, safety and absence of risks to health in con
nection with the use, handling, storage and transport 
of articles and substances ;

(c) the provision of such information, instruction, training 
and supervision as is necessary to ensure, so far as is 
reasonably practicable, the health and safety at work 
of his employees ;
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(d) so far as is reasonably practicable as regards any place
of work under the employer’s control, the maintenance 
of it in a condition that is safe and without risks to 
health and the provision and maintenance of means 
of access to and egress from it that are safe and with
out such risks ;

(e) the provision and maintenance of a working environ
ment for his employees that is, so far as is reasonably 
practicable, safe, without risks to health, and adequate 
as regards facilities and arrangements for their welfare 
at work.

(3) Except in such cases as may be prescribed, it shall be the 
duty of every employer to prepare and as often as may be 
appropriate revise a written statement of his general policy with 
respect to the health and safety at work of his employees and 
the organisation and arrangements for the time being in force 
for carrying out that policy, and to bring the statement and any 
revision of it to the notice of all of his employees.

(4) Regulations made by the Secretary of State may provide 
for the appointment in prescribed cases by recognised trade 
unions (within the meaning of the regulations) of safety repre
sentatives from amongst the employees, and those representatives 
shall represent the employees in consultations with the employers 
under subsection (6) below and shall have such other functions 
as may be prescribed.

(5) Regulations made by the Secretary of State may provide 
for the election in prescribed cases by employees of safety 
representatives from amongst the employees, and those repre
sentatives shall represent the employees in consultations with the 
employers under subsection (6) below and may have such other 
functions as may be prescribed.

(6) It shall be the duty of every employer to consult any such 
representatives with a view to the making and maintenance of 
arrangements which will enable him and his employees to co
operate effectively in promoting and developing measures to 
ensure the health and safety at work of the employees, and in 
checking the effectiveness of such measures.

(7) In such cases as may be prescribed it shall be the duty of 
every employer, if requested to do so by the safety representatives 
mentioned in subsections (4) and (5) above, to establish, in 
accordance with regulations made by the Secretary of State, 
a safety committee having the function of keeping under review 
the measures taken to ensure the health and safety at work of his 
employees and such other functions as may be prescribed.

A 4
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Part I
General duties 
of employers 
and self- 
employed to 
persons other 
than their 
employees.

General duties 
of persons 
concerned 
with premises 
to persons 
other than 
their
employees.

3. —(1) it shall be the duty of every employer to conduct his 
undertaking in such a way as to ensure, so far as is reasonably 
practicable, that persons not in his employment who may be 
affected thereby are not thereby exposed to risks to their health 
or safety.

(2) It shall be the duty of every self-employed person to conduct 
his undertaking in such a way as to ensure, so far as is reasonably 
practicable, that he and other persons (not being his employees) 
who may be affected thereby are not thereby exposed to risks 
to their health or safety.

(3) In such cases as may be prescribed, it shall be the duty 
of every employer and every self-employed person, in the 
prescribed circumstances and in the prescribed manner, to 
give to persons (not being his employees) who may be affected 
by the way in which he conducts his undertaking the prescribed 
information about such aspects of the way in which he-conducts 
his undertaking as might affect their health or safety.

4. —(1) This section has effect for imposing on persons duties 
in relation to those who—

(a) are not their employees; but
(b) use non-domestic premises made available to them as a

place of work or as a place where they may use plant 
or substances provided for their use there, 

and applies to premises so made available and other non- 
domestic premises used in connection with them.

(2) It shall be the duty of each person who has, to any extent, 
control of premises to which this section applies or of the means 
of access thereto or egress therefrom or of any plant or substance 
in such premises to take such measures as it is reasonable for a 
person in his position to take to ensure, so far as is reasonably 
practicable, that the premises, all means of access thereto or 
egress therefrom available for use by persons using the premises, 
and any plant or substance in the premises or, as the case may 
be, provided for use there, is or are safe and without risks to 
health.

(3) Where a person has, by virtue of any contract or tenancy, 
an obligation of any extent in relation to—

(a) the maintenance or repair of any premises to which this
section applies or any means of access thereto or egress 
therefrom ; or

(b) the safety of or the absence of risks to health arising
from plant or substances in any such premises;

that person shall be treated, for the purposes of subsection (2) 
above, as being a person who has control of the matters to 
which his obligation extends.
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(4) Any reference in this section to a person having control Part I 
of any premises or matter is a reference to a person having 
control of the premises or matter in connection with the carrying 
on by him of a trade, business or other undertaking (whether 
for profit or not).

5.—(1) It shall be the duty of the person having control of any General duiy 
premises of a class prescribed for the purposes of section 1 (!)(</) of p{eQ|0Qf 10 
to use the best practicable means for preventing the emission into certain ° 
the atmosphere from the premises of noxious or offensive premises in 
substances and for rendering harmless and inoffensive such relation to
substances as may be so emitted. harmful

emissions into
(2) The reference in subsection (1) above to the means to be atmosphere, 

used for the purposes there mentioned includes a reference to the
manner in which the plant provided for those purposes is used 
and to the supervision of any operation involving the emission 
of the substances to which that subsection applies.

(3) Any substance or a substance of any description pre
scribed for the purposes of subsection (1) above as noxious or 
offensive shall be a noxious or, as the case may be, an offensive 
substance for those purposes whether or not it would be so apart 
from this subsection.

(4) Any reference in this section to a person having control 
of any premises is a reference to a person having control of 
the premises in connection with the carrying on by him of a 
trade, business or other undertaking (whether for profit or not) 
and any duty imposed on any such person by this section shall 
extend only to matters within his control.

6.—(1) It shall be the duty of any person who designs, manu- General 
factures, imports or supplies any article for use at work— manufacturers 

(u) to ensure, so far as is reasonably practicable, that the etc. as regards 
article is so designed and constructed as to be safe and articles and 
without risks to health when properly used ; substances forr r j use at work_

(b) to carry out or arrange for the carrying out of such
testing and examination as may be necessary for the 
performance of the duty imposed on him by the 
preceding paragraph ;

(c) to take such steps as are necessary to secure that there
will be available in connection with the use of the 
article at work adequate information about the use 
for which it is designed and has been tested, and 
about any conditions necessary to ensure that, when 
put to that use, it will be safe and without risks to 
health.

(2) It shall be the duty of any person who undertakes the 
design or manufacture of any article for use at work to carry out
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Part I or arrange for the carrying out of any necessary research with a 
view to the discovery and. so far as is reasonably practicable, 
the elimination or minimisation of any risks to health or safety 
to which the design or article may give rise.

(3) It shall be the duty of any person who erects or installs 
any article for use at work in any premises where that article 
is to be used by persons at work to ensure, so far as is reasonably 
practicable, that nothing about the way in which it is erected or 
installed makes it unsafe or a risk to health when properly used.

(4) It shall be the duty of any person who manufactures, 
imports or supplies any substance for use at work—

(a) to ensure, so far as is reasonably practicable, that the
substance is safe and without risks to health when 
properly used ;

(b) to carry out or arrange for the carrying out of such
testing and examination as may be necessary for the 
performance of the duty imposed on him by the pre
ceding paragraph ;

(c) to take such steps as are necessary to secure that there
will be available in connection with the use of the 
substance at work adequate information about the 
results of any relevant tests which have been carried 
out on or in connection with the substance and about 
any conditions necessary to ensure that it will be 
safe and without risks to health when properly used.

(5) It shall be the duty of any person who undertakes the 
manufacture of any substance for use at work to carry out or 
arrange for the carrying out of any necessary research with a 
view to the discovery and, so far as is reasonably practicable, 
the elimination or minimisation of any risks to health or safety 
to which the substance may give rise.

(6) Nothing in the preceding provisions of this section shall 
be taken to require a person to repeat any testing, examination 
or research which has been carried out otherwise than by him 
or at his instance, in so far as it is reasonable for him to rely 
on the results thereof for the purposes of those provisions.

(7) Any duty imposed on any person by any of the preceding 
provisions of this section shall extend only to things done in 
the course of a trade, business or other undertaking carried on 
by him (whether for profit or not) and to matters within his 
control.

(8) Where a person designs, manufactures, imports or supplies 
an article for or to another on the basis of a written undertaking 
by that other to take specified steps sufficient to ensure, so far 
as is reasonably practicable, that the article will be safe and
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without risks to health when properly used, the undertaking 
shall have the effect of relieving the first-mentioned person 
from the duty imposed by subsection (l)(u) above to such 
extent as is reasonable having regard to the terms of the under
taking.

(9) Where a person (“ the ostensible supplier ”) supplies any 
article for use at work or substance for use at work to another 
(“ the customer ”) under a hire-purchase agreement, conditional 
sale agreement or credit-sale agreement, and the ostensible 
supplier—

(a) carries on the business of financing the acquisition of
goods by others by means of such agreements ; and

(b) in. the course of that business acquired his interest in
the article or substance supplied to the customer as a 
means of financing its acquisition by the customer from 
a third person (“ the effective supplier ”), 

the effective supplier and not the ostensible supplier shall be 
treated for the purposes of this section as supplying the article 
or substance to the customer, and any duty imposed by the 
preceding provisions of this section on suppliers shall accordingly 
fall on the effective supplier and not on the ostensible supplier.

(10) For the purposes of this section an article or substance 
is not to be regarded as properly used where it is used without 
regard to any relevant information or advice relating to its use 
which has been made available by a person by whom it was 
designed, manufactured, imported or supplied.

7. It shall be the duty of every employee while at work—
(a) to take reasonable care for the health and safety of

himself and of other persons who may be affected by 
his acts or omissions at work ; and

(b) as regards any duty or requirement imposed on his
employer or any other person by or under any of the 
relevant statutory provisions, to co-operate with him so 
far as is necessary to enable that duty or requirement 
to be performed or complied with.

8. No person shall intentionally or recklessly interfere with 
or misuse anything provided in the interests of health, safety 
or welfare in pursuance of any of the relevant statutory 
provisions.

9. No employer shall levy or permit to be levied on any 
employee of his any charge in respect of anything done or 
provided in pursuance of any specific requirement of the relevant 
statutory provisions.

Part I

General duties 
of employees 
at work.

Duty not to 
interfere with or 
misuse things 
provided pursuant 
to certain 
provisions.

Duty not to charge 
employees for 
things done or 
provided pursuant 
to certain spccfic 
requirements.
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Commission 
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Executive.

The Health and Safety Commission and the Health and
Safety Executive

10.—(1) There shall be two bodies corporate to be called the 
Health and Safety Commission and the Health and Safety 
Executive which shall be constituted in accordance with the 
following provisions of this section.

(2) The Health and Safety Commission (hereafter in this 
Act referred to as “ the Commission ”) shall consist of a chair
man appointed by the Secretary of State and not less than six 
nor more than nine other members appointed by the Secretary 
of State in accordance with subsection (3) below.

(3) Before appointing the members of the Commission (other 
than the chairman) the Secretary of State shall—

(o) as to three of them, consult such organisations repre
senting employers as he considers appropriate ;

(b) as to three others, consult such organisations repre
senting employees as he considers appropriate; and

(c) as to any other members he may appoint, consult such
organisations representing local authorities and such 
other organisations, including professional bodies, the 
activities of whose members are concerned with matters 
relating to any of the general purposes of this Part, as 
he considers appropriate.

(4) The Secretary of State may appoint one of the members 
to be deputy chairman of the Commission.

(5) The Health and Safety Executive (hereafter in this Act 
referred to as “ the Executive ”) shall consist of three persons 
of whom one shall be appointed by the Commission with the 
approval of the Secretary of State to be the director of the 
Executive and the others shall be appointed by the Commission 
with the like approval after consultation with the said director.

(6) The provisions of Schedule 2 shall have effect with respect 
to the Commission and the Executive.

(7) The functions of the Commission and of the Executive, 
and of their officers and servants, shall be performed on behalf 
of the Crown.

11.—(1) In addition to the other functions conferred on the 
Commission by virtue of this Act, but subject to subsection (3) 
below, it shall be the general duty of the Commission to do such 
things and make such arrangements as it considers appropriate 
for the general purposes of this Part except as regards matters 
relating exclusively to agricultural operations.
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(2) It shall be the duty of the Commission, except as 
aforesaid—

(a) to assist and encourage persons concerned with matters
relevant to any of the general purposes of this Part to 
further those purposes ;

(b) to make shch arrangements as it considers appropriate
for the carrying out of research, the publication of the 
results of research and the provision of training and 
information in connection with those purposes, and to 
encourage research and the provision of training and 
information in that connection by others ;

(c) to make such arrangements as it considers appropriate
for securing that government departments, employers, 
employees, organisations representing employers and 
employees respectively, and other persons concerned 
with matters relevant to any of those purposes are 
provided with an information and advisory service 
and are kept informed of, and adequately advised on, 
such matters ;

(d) to submit from time to time to the authority having
power to make regulations under any of the relevant 
statutory provisions such proposals as the Com
mission considers appropriate for the making of 
regulations under that power,

(3) It shall be the duty of the Commission—
(a) to submit to the Secretary of State from time to time

particulars of what it proposes to do for the purpose 
of performing its functions ; and

(b) subject to the following paragraph, to ensure that its
activities are in accordance with proposals approved 
by the Secretary of State ; and

(c) to give effect to any directions given to it by the
Secretary of State.

(4) In addition to any other functions conferred on the Execu
tive by virtue of this Part, it shall be the duty of the Executive—

(a) to exercise on behalf of the Commission such of the
Commission’s functions as the Commission directs it 
to exercise; and

(b) to give effect to any directions given to it by the Com
mission otherwise than in pursuance of paragraph (a) 
above;

but, except for the purpose of giving effect to directions given 
to the Commission by the Secretary of State, the Commission 
shall not give to the Executive any directions as to the enforce
ment of any of the relevant statutory provisions in a particular 
case.

Part I



10 c. 37 Health and Safety at Work etc. Act 1974

Part I

Control 
of the
Commission 
by the 
Secretary 
of State.

Other powers 
of the
Commission.

(5) Without prejudice to subsection (2) above, it shall be the 
duty of the Executive, if so requested by a Minister of the 
Crown—

(a) to provide him with information about the activities of
the Executive in connection with any matter with which 
he is concerned ; and

(b) to provide him with advice on any matter w'ith which
he is concerned on which relevant expert advice is 
obtainable from any of the officers or servants of the 
Executive but which is not relevant to any of the 
general purposes of this Part.

(6) The Commission and the Executive shall, subject to any 
directions given to it in pursuance of this Part, have power to 
do anything (except borrow money) which is calculated to 
facilitate, or is conducive or incidental to, the performance of 
any function of the Commission or, as the case may be, the 
Executive (including a function conferred on it by virtue of this 
subsection).

12. The Secretary of State may—
(a) approve with or without modifications, any proposals

submitted to him in pursuance of section 1 l(3)(a);
(b) give to the Commission at any time such directions

as he thinks fit with respect to its functions (including 
directions modifying its functions, but not directions 
conferring on it functions other than any of which it 
was deprived by previous directions given by virtue of 
this paragraph), and any directions which it appears 
to him requisite or expedient to give in the interests of 
the safety of the State.

13. —(1) The Commission shall have power—
(а) to make agreements with any government department

or other person for that department or person to per
form on behalf of the Commission or the Executive 
(with or without payment) any of the functions of the 
Commission or. as the case may be, of the Executive ;

(б) subject to subsection (2) below, to make agreements
with any Minister of the Crown, government depart
ment or other public authority for the Commission to 
perform on behalf of that Minister, department or 
authority (with or without payment) functions exercis
able by the Minister, department or authority (includ
ing, in the case of a Minister, functions not conferred by 
an enactment), being functions which in the opinion 
of the Secretary of State can appropriately be per
formed by the Commission in connection with any of 
the Commission’s functions ;
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(c) to provide (with or without payment) services or facilities Part I
required otherwise than for the general purposes of 
this Part in so far as they are required by any govern
ment department or other public authority in connec
tion with the exercise by that department or authority 
of any of its functions ;

(d) to appojnt persons or committees of persons to provide
the Commission with advice in connection with any of 
its functions and (without prejudice to the generality 
of the following paragraph) to pay to persons so 
appointed such remuneration as the Secretary of State 
may with the approval of the Minister for the Civil 
Service determine ;

(e) in connection with any of the functions of the Commis
sion, to pay to any person such travelling and subsis
tence allowances and such compensation for loss of 
remunerative time as the Secretary of State may with 
the approval of the Minister for the Civil Service 
determine ;

(/) to carry out or arrange for or make payments in respect 
of research into any matter connected with any of the 
Commission’s functions, and to disseminate or arrange 
for or make payments in respect of the dissemination 
of information derived from such research ;

(g) to include, in any arrangements made by the Commis
sion for the provision of facilities or services by it or on 
its behalf, provision for the making of payments to the 
Commission or any person acting on its behalf by 
other parties to the arrangements and by persons who 
use those facilities or services.

(2) Nothing in subsection (1)(6) shall authorise the Com
mission to perform any function of a Minister, department or 
authority which consists of a power to make regulations or 
other instruments of a legislative character.

14.—(1) This section applies to the following matters, that is Power 
to say any accident, occurrence, situation or other matter what- of ,he 
soever which the Commission thinks it necessary or expedient Commissicn 
to investigate for any of the general purposes of this Part or investStions 
with a view to the making of regulations for those purposes ; and 
and for the purposes of this subsection it is immaterial whether inquiries 
the Executive is or is not responsible for securing the enforce
ment of such (if any) of the relevant statutory provisions as 
relate to the matter in question.

(2) The Commission may at any time—
(a) direct the Executive or authorise any other person to 

investigate and make a special report on any matter to 
which this section applies ; or
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Part I (b) with the consent of the Secretary of State direct
inquiry to be held into any such matter;

but shall not do so in any particular case that appears to the 
Commission to involve only matters relating exclusively to 
agricultural operation.

(3> Any inquiry held by virtue of subsection (2)(6) above shall 
be held in accordance with regulations made for the purposes 
of this subsection by the Secretary of State, and shall be held 
in public except where or to the extent that the regulations 
provide otherwise.

(4) Regulations made for the purposes of subsection (3) above 
may in particular include provision—

(a) conferring on the person holding any such inquiry, and
any person assisting him in the inquiry, powers of entry 
and inspection ;

(h) conferring on any such person powers of summoning 
witnesses to give evidence or produce documents and 
power to take evidence on oath and administer oaths 
or require the making of declarations ;

(c) requiring any such inquiry to be held otherv/ise than in
public where or to the extent that a Minister of the 
Crown so directs.

(5) In the case of a special report made by virtue of subsection 
(2)(a) above or a report made by the person holding an inquiry 
held by virtue of subsection (2)(h) above, the Commission may 
cause the report, or so much of it as the Commission thinks fit, 
to be made public at such time and in such manner as the 
Commission thinks fit.

<6) The Commission-
fa) in the case of an investigation and special report made 

by virtue of subsection (2)(a) above (otherwise than 
by an officer or servant of the Executive), may pay to 
the person making it such remuneration and expenses 
as the Secretary of State may, with the approval of 
the Minister for the Civil Service, determine ;

(b) in the case of an inquiry held by virtue of subsection
(2)(b) above, may pay to the person holding it and to 
any assessor appointed to assist him such remuneration 
and expenses, and to persons attending the inquiry as 
witnesses such expenses, as the Secretary of State may, 
with the like approval, determine ; and

(c) may, to such extent as the Secretary of State may deter
mine. defray the other costs, if any. of any such 
investigation and special report or inquiry.
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(7) Where an inquiry is directed to be held by virtue of PartI
subsection (2)(6) above into any matter to which this section 
applies arising in Scotland, being a matter which causes the 
death of any person, no inquiry with regard to that death shall, 
unless the Lord Advocate otherwise directs, be held in pur
suance of the Fatal Accidents Inquiry (Scotland) Act 1895. 1895 c. 36.

Health and safety regulations and approved codes of practice

15.—(1) Subject to the provisions of section 50. the Secretary Health and 
of State shall have power to make regulations under this section 
(in this part referred to as “ health and safety regulations ”) for 
any of the general purposes of this Part except as regards 
matters relating exclusively to agricultural operations.

(2) Without prejudice to the generality of the preceding sub
section, health and safety regulations may for any of the general 
purposes of this Part make provision for any of the purposes 
mentioned in Schedule 3.

(3) Health and safety regulations—
(a) may repeal or modify any of the existing statutory

provisions ;
(b) may exclude or modify in relation to any specified class

of case any of the provisions of sections 2 to 9 or any 
of the existing statutory provisions ;

(c) may make a specified authority or class of authorities
responsible, to such extent as may be specified, for 
the enforcement of any of the relevant statutory 
provisions.

(4) Health and safety regulations—
(a) may impose requirements by reference to the approval

of the Commission or any other specified body or 
person ;

(b) may provide for references in the regulations to any
specified document to operate as references to that 
document as revised or re-issued from time to time.

(5) Health and safety regulations—
(a) may provide (either unconditionally or subject to con

ditions. and with or without limit of time) for 
exemptions from any requirement or prohibition 
imposed by or under any of the relevant statutory 
provisions;

(b) may enable exemptions from any requirement or pro
hibition imposed by or under any of the relevant
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Part I statutory provisions to be granted (either uncondi
tionally or subject to conditions, and with or without 
limit of time) by any specified person or by any 
person authorised in that behalf by a specified authority.

(6) Health and safety regulations—
(a) may specify the persons or classes of persons who, in 

the event of a contravention of a requirement or pro
hibition imposed by or under the regulations, are to be 
guilty of an offence, whether in addition to or to the 
exclusion of other persons or classes of persons ;

{b) may provide for any specified defence to be available 
in proceedings for any offence under the relevant 
statutory provisions either generally or in specified 
circumstances;

(c) may exclude proceedings on indictment in relation to 
offences consisting of a contravention of a require
ment or prohibition imposed by or under any of the 
existing statutory provisions, sections 2 to 9 or health 
and safety regulations ;

{d) may restrict the punishments which can be imposed 
in respect of any such offence as is mentioned in 
paragraph (c) above.

(7) Without prejudice to section 35, health and safety regula
tions may make provision for enabling offences under any of 
the relevant statutory provisions to be treated as having been 
committed at any specified place for the purpose of bringing 
any such offence within the field of responsibility of any 
enforcing authority or conferring jurisdiction on any court to 
entertain proceedings for any such offence.

(8) Health and safety regulations may take the form of 
regulations applying to particular circumstances only or to a 
particular case only (for example, regulations applying to 
particular premises only).

(9) If an Order in Council is made under section 84(3) pro
viding that this section shall apply to or in relation to persons, 
premises or work outside Great Britain then, notwithstanding 
the Order, health and safety regulations shall not apply to or 
in relation to aircraft in flight, vessels, hovercraft or offshore 
installations outside Great Britain or persons at work outside 
Great Britain in connection with submarine cables or submarine 
pipelines except in so far as the regulations expressly so provide.

(10) In this section “ specified ” means specified in health and 
safety regulations.
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16.—(1) For the purpose of providing practical guidance with Part 1 
respect to the requirements of any provision of sections 2 to 7 or Approval 
of health and safety regulations or of any of the existing statutory of codes of 
provisions, the Commission may, subject to the following sub- PraCulce 
section and except as regards matters relating exclusively to commission, 
agricultural operations—

(а) approve and issue such codes of practice (whether pre
pared by it or not) as in its opinion are suitable for that 
purpose ;

(б) approve such codes of practice issued or proposed to be 
issued otherwise than by the Commission as in its 
opinion are suitable for that purpose.

(2) The Commission shall not approve a code of practice 
under subsection (1) above without the consent of the Secretary 
of State, and shall, before seeking his consent, consult—

(a) any government department or other body that appears
to the Commission to be appropriate (and, in par
ticular, in the case of a code relating to electro
magnetic radiations, the National Radiological 
Protection Board); and

(b) such government departments and other bodies, if any.
as in relation to any matter dealt with in the code, the 
Commission is required to consult under this section 
by virtue of directions given to it by the Secretary of 
State.

(3) Where a code of practice is approved by the Commission 
under subsection (1) above, the Commission shall issue a notice 
in writing—

(a) identifying the code in question and stating the date on
which its approval by the Commission is to take effect; 
and

{b) specifying for which of the provisions mentioned in 
subsection (1) above the code is approved.

(4) The Commission may—
{a) from time to time revise the whole or any part of any 

code of practice prepared by it in pursuance of this 
section ;

(b) approve any revision or proposed revision of the whole
or any part of any code of practice for the time being 
approved under this section ;

and the provisions of subsections (2) and (3) above shall, with 
the necessary modifications, apply in relation to the approval 
of any revision under this subsection as they apply in relation 
to the approval of a code of practice under subsection (1) above.
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Use of 
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(5) The Commission may at any time with the consent of the 
Secretary of State withdraw its approval from any code of prac
tice approved under this section, but before seeking his consent 
shall consult the same government departments and other 
bodies as it would be required to consult under subsection (2) 
above if it were proposing to approve the code.

(6) Where under the preceding subsection the Commission 
withdraws its approval from a code of practice approved under 
this section, the Commission shall issue a notice in writing 
identifying the code in question and stating the date on which 
its approval of it is to cease to have effect.

(7) References in this Part to an approved code of practice are 
references to that code as it has effect for the time being by 
virtue of any revision of the whole or any part of it approved 
under this section.

(8) The power of the Commission under subsection (\)(b) 
above to approve a code of practice issued or proposed to be 
issued otherwise than by the Commission shall include power to 
approve a part of such a code of practice ; and accordingly in 
this Part “ code of practice ” may be read as including a part 
of such a code of practice.

17.—(1) A failure on the part of any person to observe any 
provision of an approved code of practice shall not of itself 
render him liable to any civil or criminal proceedings : but where 
in any criminal proceedings a party is alleged to have committed 
an offence by reason of a contravention of any requirement 
or prohibition imposed by or under any such provision as is 
mentioned in section 16(1) being a provision for which there 
was an approved code of practice at the time of the alleged 
contravention, the following subsection shall have effect with 
respect to that code in relation to those proceedings.

(2) Any provision of the code of practice which appears to 
the court to be relevant to the requirement or prohibition alleged 
to have been contravened shall be admissible in evidence in the 
proceedings ; and if it is proved that there was at any material 
time a failure to observe any provision of the code which 
appears to the court to be relevant to any matter which it is 
necessary for the prosecution to prove in order to establish a 
contravention of that requirement or prohibition, that matter 
shall be taken as proved unless the court is satisfied that the 
requirement or prohibition was in respect of that matter 
complied with otherwise than by way of observance of that 
provision of the code.

(3) In any criminal proceedings—
(a) a document purporting to be a notice issued by the 

Commission under section 16 shall be taken to be such 
a notice unless the contrary is proved ; and
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(b) a code of practice which appears to the court to be Part I 
the subject of such a notice shall be taken to be the 
subject of that notice unless the contrary is proved.

Enforcement

18.—(1) It shall be the duty of the Executive to make Authorities 
adequate arrangements for the enforcement of the relevant statu- responsible for 
tory provisions except to the extent that some other authority faforccment 
or class of authorities is by any of those provisions or by relevant 
regulations under subsection (2) below made responsible for statutory 
their enforcement. provisions.

(2) The Secretary of State may by regulations—
(a) make local authorities responsible for the enforcement

of the relevant statutory provisions to such extent as 
may be prescribed ;

(b) make provision for enabling responsibility for enforcing
any of the relevant statutory provisions to be, to such 
extent as may be determined under the regulations—

(i) transferred from the Executive to local autho
rities or from local authorities to the Executive ; 
or

(ii) assigned to the Executive or to local authorities 
for the purpose of removing any uncertainty as to 
what are by virtue of this subsection their respective 
responsibilities for the enforcement of those 
provisions ;

and any regulations made in pursuance of paragraph (b) above 
shall include provision for securing that any transfer or assign
ment effected under the regulations is brought to the notice of 
persons affected by it.

(3) Any provision made by regulations under the preceding 
subsection shall have effect subject to any provision made by 
health, and safety regulations or agricultural health and safety 
regulations in pursuance of section 15(3)(c).

(4) It shall be the duty of every local authority—
[a) to make adequate arrangements for the enforcement 

within their area of the relevant statutory provisions 
to the extent that they are by any of those provisions 
or by regulations under subsection (2) above made 
responsible for their enforcement; and

(ft) to perform the duty imposed on them by the preceding 
paragraph and any other functions conferred on them 
by any of the relevant statutory provisions in accord
ance with such guidance as the Commission may give 
them.



18 c. 37 Health and Safety at Work etc. Act 1974

Part I
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(5) Where any authority other than the appropriate Agricuiture 
Minister, the Executive or a local authority is by any of the 
relevant statutory provisions or by regulations under subsection 
(2) above made responsible for the enforcement of any of those 
provisions to any extent, it shall be the duty of that authority—

(a) to make adequate arrangements for the enforcement of 
those provisions to that extent; and

(h) to perform the duty imposed on the authority by the 
preceding paragraph and any other functions conferred 
on the authority by any of the relevant statutory pro
visions in accordance with such guidance as the 
Commission may give to the authority.

(6) Nothing in the provisions of this Act or of any regulations 
made thereunder charging any person in Scotland with the en
forcement of any of the relevant statutory provisions, shall be 
construed as authorising that person to institute proceedings for 
any offence.

(7) In this Part—
(a) “ enforcing authority ” means the Executive or any

other authority which is by any of the relevant 
statutory provisions or by regulations under sub
section (2) above made responsible for the enforce
ment of any of those provisions to any extent; and

(b) any reference to an enforcing authority’s field of respon
sibility is a reference to the field over which that 
authority's responsibility for the enforcement of those 
provisions extends for the time being ;

but where by virtue of paragraph (a) of section 13(1) the per
formance of any function of the Commission or the Executive 
is delegated to a government department or person, references to 
the Commission or the Executive (or to an enforcing authority 
where that authority is the Executive) in any provision of this 
Part which relates to that function shall, so far as may be 
necessary to give effect to any agreement under that paragraph, 
be construed as references to that department or person; and 
accordingly any reference to the field of responsibility of an 
enforcing authority shall be construed as a reference to the field 
over which that department or person for the time being performs 
such a function.

19.—(1) Every enforcing authority may appoint as inspectors 
(under whatever title it may from time to time determine) such 
persons having suitable qualifications as it thinks necessary 
for carrying into effect the relevant statutory provisions within 
its field of responsibility, and may terminate any appointment 
made under this section.
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(2) Every appointment of a person as an inspector under this Part I 
section shall be made by an instrument in writing specifying
which of the powers conferred on inspectors by the relevant 
statutory provisions are to be exercisable by the person 
appointed ; and an inspector shall in right of his appointment 
under this section—

(a) be entitled to exercise only such of those powers as
are so specified ; and

(b) be entitled to exercise the powers so specified only 
within the field of responsibility of the authority which 
appointed him.

(3) So much of an inspector’s instrument of appointment as 
specifies the powers which he is entitled to exercise may be 
varied by the enforcing authority which appointed him.

(4) An inspector shall, if so required when exercising or seek
ing to exercise any power conferred on him by any of the 
relevant statutory provisions, produce his instrument of 
appointment or a duly authenticated copy thereof.

20.—(1) Subject to the provisions of section 19 and this Powers of 
section, an inspector may, for the purpose of carrying into effect inspectors, 
any of the relevant statutory provisions within the field of 
responsibility of the enforcing authority which appointed him. 
exercise the powers set out in subsection (2) below.

(2) The powers of an inspector referred to in the preceding 
subsection are the following, namely—

(a) at any reasonable time (or, in a situation which in his
opinion is or may be dangerous, at any time) to enter 
any premises which he has reason to believe it is 
necessary for him to enter for the purpose mentioned 
in subsection (1) above ;

(b) to take with him a constable if he has reasonable cause
to apprehend any serious obstruction in the execution 
of his duty ;

(c) without prejudice to the preceding paragraph, on enter
ing any premises by virtue of paragraph (a) above to 
take with him—

(i) any other person duly authorised by his (the 
inspector’s) enforcing authority ; and

(ii) any equipment or materials required for any 
purpose for which the power of entry is being 
exercised ;

W) to make such examination and investigation as may in 
any circumstances be necessary for the purpose men
tioned in subsection (1) above ;
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(e) as regards any premises which he has power to enter, 
to direct that those premises or any part of them, or 
anything therein, shall be left undisturbed (whether 
generally or in particular respects) for so long as is 
reasonably necessary for the purpose of any examina
tion or investigation under paragraph (</) above ;

(/) to take such measurements and photographs and make 
such recordings as he considers necessary for the 
purpose of any examination or investigation under para
graph (d) above;

(£) to take samples of any articles or substances found in 
any premises which he has power to enter. ar\d of the 
atmosphere in or in the vicinity of any such premises ;

(/i) in the case of any article or substance found in any 
premises which he has power to enter, being an article 
or substance which appears to him to have caused 
or to be likely to cause danger to health or safety, to 
cause it to be dismantled or subjected to any process 
or test (but not so as to damage or destroy it unless 
this is in the circumstances necessary for the purpose 
mentioned in subsection (1) above);

(i) in the case of any such article or substance as is 
mentioned in the preceding paragraph, to take 
possession of it and detain it for so long as is necessary 
for all or any of the following purposes, namely—

(i) to examine it and do to it anything which he 
has power to do under that paragraph ;

(ii) to ensure that it is not tampered with before 
his examination of it is completed ;

(iii) to ensure that it is available for use as 
evidence in any proceedings for an offence under 
any of the relevant statutory provisions or any 
proceedings relating to a notice under section 21 
or 22;

(/) to require any person whom he has reasonable cause to 
believe to be able to give any information relevant to 
any examination or investigation under paragraph (d) 
above to answer (in the absence of persons other than a 
person nominated by him to be present and any 
persons whom the inspector may allow to be present) 
such questions as the inspector thinks fit to ask and 
to sign a declarauon of the truth of his answers;

(k) to require the production of. inspect, and take copies 
of of of any entry in—

(i) any books or documents which by virtue of 
any of the relevant statutory provisions are required 
to be kept; and
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(ii) any other books or documents which it is 
necessary for him to see for the purposes of any 
examination or investigation under paragraph (d) 
above ;

{!) to require any person to afford him such facilities and 
assistance with respect to any matter or things within 
that person’s control or in relation to which that person 
has responsibilities as are necessary to enable the 
inspector to exercise any of the powers conferred on 
him by this section ;

(m) any other power which is necessary for the purpose 
mentioned in subsection (1) above.

(3) The Secretary of State may by regulations make provision 
as to the procedure to be followed in connection with the taking 
of samples under subsection (2)(g) above (including provision as 
to the way in which samples that have been so taken are to be 
dealt with).

(4) Where an inspector proposes to exercise the power con
ferred by subsection (2)(/i) above in the case of an article or 
substance found in any premises, he shall, if so requested by 
a person who at the time is present in and has responsibilities in 
relation to those premises, cause anything which is to be done 
by virtue of that power to be done in the presence of that person 
unless the inspector considers that its being done in that person’s 
presence would be prejudicial to the safety of the State.

(5) Before exercising the power conferred by subsection (2)(/i) 
above in the case of any article or substance, an inspector shall 
consult such persons as appear to him appropriate for the 
purpose of ascertaining what dangers, if any, there may be in 
doing anything which he proposes to do under that power.

(6) Where under the power conferred by subsection (2)(/> 
above an inspector takes possession of any article or substance 
found in any premises, he shall leave there, either with a respon
sible person or, if that is impracticable, fixed in a conspicuous 
position, a notice giving particulars of that article or substance 
sufficient to identify it and stating that he has taken possession 
of ft under that power; and before taking possession of any 
such substance under that power an inspector shall, if it is prac
ticable for him to do so. take a sample thereof and give to a 
responsible person at the premises a portion of the sample 
marked in a manner sufficient to identify it.

(7) No answer given by a person in pursuance of a require
ment imposed under subsection (2)(/) above shall be admissible 
in evidence against that person or the husband or wife of that 
person in any proceedings.

Part I
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(8) Nothing in this section shall be taken to compel the 
production by any person of a document of which he would on 
grounds of legal professional privilege be entitled to withhold 
production on an order for discovery in an action in the High 
Court or, as the case may be, on an order for the production 
of documents in an action in the Court of Session.

21, If an inspector is of the opinion that a person—
(a) is contravening one or more of the relevant statutory 

provisions ; or
{b) has contravened one or more of those provisions in 

circumstances that make it likely that the contravention 
will continue or be repeated,

he may serve on him a notice (in this Part referred to as “ an 
improvement notice ”) stating that he is of that opinion, specify
ing the provision or provisions as to which he is of that 
opinion, giving particulars of the reasons why he is of that 
opinion, and requiring that person to remedy the contravention 
or, as the case may be, the matters occasioning it within such 
period (ending not earlier than the period within which an 
appeal against the notice can be brought under section 24) as 
may be specihed in the notice.

22. —(1) This section applies to any activities which are being 
or are about to be carried on by or under the control of any 
person, being activities to or in relation to which any of the 
relevant statutory provisions apply or will, if the activities are so 
carried on, apply.

(2) If as regards any activities to which this section applies 
an inspector is of the opinion that, as carried on or about to be 
carried on by or under the control of the person in question, 
the activities involve or, as the case may be, will involve a risk 
of serious personal injury, the inspector may serve on that person 
a notice (in this Part referred to as “ a prohibition notice ”).

(3) A prohibition notice shall—
(a) state that the inspector is of the said opinion ;
{b) specify the matters which in his opinion give or, as the 

case may be, will give rise to the said risk ;
(c) where in his opinion any of those matters involves or. 

as the case may be, will involve a contravention of any 
of the relevant statutory provisions, state that he is of 
that opinion, specify the provision or provisions as to 
which he is of that opinion, and give particulars of the 
reasons why he is of that opinion ; and

id) direct that the activities to which the notice relates shall 
not be carried on by or under the control of the person 
on whom the notice is served unless the matters
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specified in (he notice in pursuance of paragraph (b) Part I 
above and any associated contraventions of provisions 
so specified in pursuance of paragraph (c) above have 
been remedied.

(4) A direction given in pursuance of subsection (3)(d) above 
shall take immediate effect if the inspector is of the opinion, 
and states it, that the risk of serious personal injury is or, as 
the case may be, will be imminent, and shall have effect at the 
end of a period specified in the notice in any other case.

23.—(1) In this section a notice” means an improvement Provisions
notice or a prohibition notice. supplementary

to ss. 21 and
(2) A notice may (but need not) include directions as to the 72. 

measures to be taken to remedy any contravention or matter 
to which the notice relates ; and any such directions—

(a) may be framed to any extent by reference to any
approved code of practice ; and

(b) may be framed so as to afford the person on whom the
notice is served a choice between different ways of 
remedying the contravention or matter.

(3) Where any of the relevant statutory provisions applies 
to a building or any matter connected with a building and an 
inspector proposes to serve an improvement notice relating to 
a contravention of that provision in connection with that building 
or matter, the notice shall not direct any measures to be taken 
to remedy the contravention of that provision which are more 
onerous than those necessary to secure conformity with the 
requirements of any building regulations for the time being in 
force to which that building or matter would be required to 
conform if the relevant building were being newly erected unless 
the provision in question imposes specific requirements more 
onerous than the requirements of any such building regulations 
to which the building or matter would be required to conform 
as aforesaid.

In this subsection “ the relevant building ”, in the case of a 
building, means that building, and, in the case of a matter con
nected with a building, means the building with which the matter 
is connected.

(4) Before an inspector serves in connection with any premises 
used or about to be used as a place of work a notice requiring 
or likely to lead to the taking of measures affecting the means 
of escape in case of fire with which the premises are or ought 
to be provided, he shall consult the fire authority.

In this subsection “ fire authority ” has the meaning assigned 
by section 43(1) of the Fire Precautions Act 1971. 1971 c. 40.
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which is not to take immediate effect has been served—

(a) the notice may be withdrawn by an inspector at any
time before the end of the period specified therein in 
pursuance of section 21 or section 22(4) as the case 
may be; and

(b) the period so specified may be extended or further
extended by an inspector at any time when an appeal 
against the notice is not pending.

(6) In the application of this section to Scotland—
(a) in subsection (3) for the words from “ with the require

ments ” to “ aforesaid ” there shall be substituted the
words—

“ (a) to any provisions of the building standards 
regulations to which that building or matter would 
be required to conform if the relevant building u'ere 
being newly erected ; or

(b) where the sheriff, on an appeal to him under 
1959 c. 24. section 16 of the Building (Scotland) Act 1959—

(i) against an order under section 10 of that Act
requiring the execution of operations 
necessary to make the building or matter 
conform to the building standards regula
tions, or

(ii) against an order under section 11 of that Act
requiring the building or matter to conform 
to a provision of such regulations, 

has varied the order, to any provisions of the build
ing standards regulations referred to in paragraph (a) 
above as affected by the order as so varied, 

unless the relevant statutory provision imposes specific 
requirements more onerous than the requirements of 
any provisions of building standards regulations as 
aforesaid or, as the case may be. than the requirements 
of the order as varied by the sheriff.” ; 

ib) after subsection (5) there shall be inserted the following 
subsection—

“ (5A) In subsection (3) above ‘ building standards 
regulations ’ has the same meaning as in section 3 
of the Building (Scotland) Act 1959.”.

Appeal 
against 
improvement 
or prohibition 
notice.

24.—(1) In this section “a notice” means an improvement 
notice or a prohibition notice.

(2) A person on whom a notice is served may within such 
period from the date of its service as may be prescribed appeal 
to an industrial tribunal; and on such an appeal the tribunal
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may either cancel or affirm the notice and, if it affirms it, PartI 
may be so either in its original form or with such modifications 
as the tribunal may in the circumstances think fit.

(3) Where an appeal under this section is brought against a 
notice within the period allowed under the preceding subsection, 
then—

(а) in the case of an improvement notice, the bringing of
the appeal shall have the effect of suspending the opera
tion of the notice until the appeal is finally disposed 
of or, if the appeal is withdrawn, until the withdrawal 
of the appeal;

(б) in the case of a prohibition notice, the bringing of the
appeal shall have the like effect if, but only if, on the 
application of the appellant the tribunal so directs 
(and then only from the giving of the direction).

(4) One or more assessors may be appointed for the purposes 
of any proceedings brought before an industrial tribunal under 
this section.

25.—(1) Where, in the case of any article or substance found Power to deal 
by him in any premises which he has power to enter, an wi‘h.cause of 
inspector has reasonable cause to believe that, in the circum-^™"rcnt 
stances in which he finds it, the article or substance is a cause 
of imminent danger of serious personal injury, he may seize it 
and cause it to be rendered harmless (whether by destruction 
or otherwise).

(2) Before there is rendered harmless under this section—
{a) any article that forms part of a batch of similar articles; 

or
(b) any substance,

the inspector shall, if it is practicable for him to do so, take a 
sample thereof and give to a responsible person at the premises 
where the article or substance was found by him a portion of the 
sample marked in a manner sufficient to identify it.

(3) As soon as may be after any article or substance has 
been seized and rendered harmless under this section, the 
inspector shall prepare and sign a written report giving particu
lars of the circumstances in which the article or substance was 
seized and so dealt with by him, and shall—

(a) give a signed copy of the report to a responsible person 
at the premises where the article or substance was 
found by him ; and



26 c. 37 Health and Safety at Work etc. Act 1974

Part I

Power of 
enforcing 
authorities to 
indemnify 
their
inspectors.

Obtaining of 
information 
by the
Commission, 
the Executive, 
enforcing 
authorities 
etc.

1947 c. 39.

(b) unless that person is the owner of the article or sub
stance, also serve a signed copy of the report on the 
owner;

and if, where paragraph (b) above applies, the inspector cannot 
after reasonable enquiry ascertain the name or address of the 
owner, the copy may be served on him by giving it to the person 
to whom a copy was given under the preceding paragraph.

26. Where an action has been brought against an inspector 
in respect of an act done in the execution or purported execution 
of any of the relevant statutory provisions and the circumstances 
are such that he is not legally entitled to require the enforcing 
authority which appointed him to indemnify him, that authority 
may, nevertheless, indemnify him against the whole or part of 
any damages and costs or expenses which he may have been 
ordered to pay or may have incurred, if the authority is satisfied 
that he honestly believed that the act complained of was* within 
his powers and that his duty as an inspector required or entitled 
him to do it.

Obtaining and disclosure of information
27___(1) For the purpose of obtaining—

(a) any information which the Commission needs for the
discharge of its functions ; or

(b) any information which an enforcing authority needs
for the discharge of the authority’s functions,

the Commission may, with the consent of the Secretary of 
State, serve on any person a notice requiring that person to 
furnish to the Commission or, as the case may be, to the enforc
ing authority in question such information about such matters 
as may be specified in the notice, and to do so in such form and 
manner and within such time as may be so specified.

In this subsection “ consent ” includes a general consent 
extending to cases of any stated description.

(2) Nothing in section 9 of the Statistics of Trade Act 1947 
(which restricts the disclosure of information obtained under 
that Act) shall prevent or penalise—

(a) the disclosure by a Minister of the Crown to the Com
mission or the Executive of information obtained under 
that Act about any undertaking within the meaning 
of that Act, being information consisting of the names 
and address of the persons carrying on the under
taking. the nature of the undertaking’s activities, 
the numbers of persons of different descriptions who 
work in the undertaking, the addresses or places where
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activities of the undertaking are or were carried on. the 
nature of the activities carried on there, or the numbers 
of persons of different descriptions who work or worked 
in the undertaking there ; or

(b) the disclosure by the Manpower Services Commission, 
the Employment Service Agency or the Training 
Services Agency to the Commission or the Executive 
of information so obtained which is of a kind specified 
in a notice in writing given to the disclosing body 
and the recipient of the information by the Secretary 
of State under this paragraph.

(3) In the preceding subsection any reference to a Minister 
of the Crown, the Commission, the Executive, the Manpower 
Services Commission or either of the said Agencies includes 
respectively a reference to an officer of his or of that body 
and also, in the case of a reference to the Commission, includes 
a reference to—

(a) a person performing any functions of the Commission
or the Executive on its behalf by virtue of section 
13(1)(g) ;

(b) an officer of a body which is so performing any such
functions ; and

(c) an adviser appointed in pursuance of section 13(1)(*/).
(4) A person to whom information is disclosed in pursuance 

of subsection (2) above shall not use the information for a 
purpose other than a purpose of the Commission or, as the case 
may be, of the Executive.

28.—(1) In this and the two following subsections—
(a) “ relevant information ” means information obtained

by a person under section 27(1) or furnished to any 
person in pursuance of a requirement imposed by 
any of the relevant statutory provisions ; and

(b) “ the recipient ”, in relation to any relevant information,
means the person by whom that information was so 
obtained or to whom that information was so 
furnished, as the case may be.

(2) Subject to the following subsection, no relevant informa
tion shall be disclosed without the consent of the person by 
whom it was furnished.

(3) The preceding subsection shall not apply to—
(a) disclosure of information to the Commission, the 

Executive, a government department or any enforcing 
authority ;

Part 1

Restrictions on 
disclosure of 
information.
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by the recipient of information to any person for the 
purpose of any function conferred on the recipient by 
or under any of the relevant statutory provisions;

(c) without prejudice to paragraph (a) above, disclosure
by the recipient of information to—

(i) an officer of a local authority who is autho
rised by that authority to receive it,

(ii) an officer of a water authority or water 
development board who is authorised by that 
authority or board to receive it,

(iii) an officer of a river purification board who 
is authorised by that board to receive it, or

(iv) a constable authorised by a chief officer of 
police to receive it;

(d) disclosure by the recipient of information in a form 
calculated to prevent it from being identified as relating 
to a particular person or case ;

(e) disclosure of information for the purposes of any legal
proceedings or any investigation or inquiry held by 
virtue of section 14(2), or for the purposes of a report 
of any such proceedings or inquiry or of a special 
report made by virtue of section 14(2).

(4) In the preceding subsection any reference to the Com
mission, the Executive, a government department or an 
enforcing authority includes respectively a reference to an 
officer of that body or authority (including, in the case of 
an enforcing authority, any inspector appointed by it), and 
also, in the case of a reference to the Commission, includes a 
reference to—

(a) a person performing any functions of the Commission
or the Executive on its behalf by virtue of section 
13(l)(a);

(b) an officer of a body which is so performing any such
functions; and

(c) an adviser appointed in pursuance of section 13(!)(</).
(5) A person to whom information is disclosed in pursuance 

of subsection (3) above shall not use the information for a 
purpose other than—

(a) in a case falling within paragraph (u) of that subsection, 
a purpose of the Commission or of the Executive or 
of the government department in question, or the 
purposes of the enforcing authority in question m 
connection with the relevant statutory provisions, as 
the case may be ;
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(b) in the case of information given to an officer of a local
authority or of a water authority or of a river purifica
tion board or water development board, the purposes 
of the authority or board in connection with the 
relevant statutory provisions or any enactment what
soever relating to public health, public safety or the 
protection of the environment;

(c) in the case of information given to a constable, the
purposes of the police in connection with the relevant 
statutory provisions or any enactment whatsoever 
relating to public health, public safety or the safety 
of the State.

(6) In subsections (3)(c) and (5) above, before 16th May 1975, 
the references to a water authority in their application to 
Scotland shall be construed as references to a regional water 
board.

(7) A person shall not disclose any information obtained 
by him as a result of the exercise of any power conferred by 
section 14(4)(a) or 20 (including, in particular, any information 
with respect to any trade secret obtained by him in any premises 
entered by him by virtue of any such power) except—

(a) for the purposes of his functions; or
(b) for the purposes of any legal proceedings or any 

investigation or inquiry held by virtue of section 14(2) 
or for the purposes of a report of any such proceedings 
or inquiry or of a special report made by virtue of 
section 14(2); or

(c) with the relevant consent.
In this subsection “ the relevant consent ” means, in the 

case of information furnished in pursuance of a requirement 
imposed under section 20, the consent of the person who fur
nished it, and, in any other case, the consent of a person 
having responsibilities in relation to the premises where the 
information was obtained.

(8) Notwithstanding anything in the preceding subsection an 
insf>ector shall, in circumstances in which it is necessary to do 
so for the purpose of assisting in keeping persons (or the repre
sentatives of persons) employed at any premises adequately 
informed about matters affecting their health, safety and welfare, 
give to such persons or their representatives the following 
descriptions of information, that is to say—

(a) factual information obtained by him as mentioned in 
that subsection which relates to those premises or 
anything which was or is therein or was or is being 
done therein; and

B

Part I
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(b) information with respect to any action which he has 
taken or proposes to take in or in connection with 
those premises in the performance of his functions ;

and, where an inspector does as aforesaid, he shall give the 
like information to the employer of the first-mentioned persons.

Special provisions relating to agriculture
29. —(1) It shall be the duty of the appropriate Agriculture 

Minister—
(a) to do such things and make such arrangements as he

considers appropriate for the relevant agricultural 
purposes; and

(b) to make such arrangements as he considers appropriate
for securing that employers, employees, organisations 
representing employers and employees respectively, 
and other persons concerned with matters relevant to 
any of those purposes are kept informed of. and ade
quately advised on, such matters.

(2) The Minister of Agriculture, Fisheries and Food shall 
make an annual report to Parliament of his proceedings under 
the relevant statutory provisions, and may include that report 
in the annual report made to Parliament in pursuance of section 
13 of the Agricultural Wages Act 1948.

(3) The Secretary of State concerned with agriculture in 
Scotland shall make an annual report to Parliament of his 
proceedings under the relevant statutory provisions.

30. —(1) Regulations under this section (in this Part referred 
to as “ agricultural health and safety regulations ”.) may be 
made for any of the relevant agricultural purposes.

(2) Agricultural health and safety regulations may be either 
regulations applying to Great Britain and made by the Minister 
of Agriculture, Fisheries and Food and the Secretary of State 
acting jointly, or regulations applying to England and Wales 
only and made by the said Minister, or regulations applying to 
Scotland only and made by the Secretary of State.

(3) Where health and safety regulations make provision for 
any purpose with respect to a matter that relates to (but not 
exclusively to) agricultural operations—

(a) provision for that purpose shall not be made with 
respect to that matter by agricultural health and safety 
regulations so as to have effect while the first-mentioned 
provision is in force except for the purpose of imposing 
requirements additional to those imposed by health 
and safety regulations, being additional requirements
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which in the opinion of the authority making the agri
cultural health and safety regulations are necessary or 
expedient in the special circumstances of agricultural 
operations; and

(b) in the event of any inconsistency between the first- 
mentioned provision and any provision made with 
respect to that matter by agricultural health and safety 
regulations, the first-mentioned provision shall prevail.

(4) The provision of section 15(2) to (10) and Schedule 3 
shal have effect in relation to agricultural health and safety 
regulations as they have effect in relation to health and safety 
regulations subject to the following modifications, that is to
say—

(a) references to the relevant statutory provisions or the
existing statutory provisions shall be read as references 
to such of those provisions as relate to agriculture ;

(b) in section 15(4) the references to the Commission shall
be read as references to the appropriate Agriculture 
Minister ;

(c) in section 15(6) and (10) and paragraph 23 of
Schedule 3, the reference to health and safety regula
tions shall be read as a reference to agricultural health 
and safety regulations.

(5) Without prejudice to the generality of subsection (1) 
above, agricultural health and safety regulations may, as regards 
agricultural licences under any of the relevant statutory pro
visions, make provision for requiring the authority having power 
to issue, renew, vary, transfer or revoke such licences to notify—

(a) any applicant for the issue, renewal, variation or
transfer of such a licence of any proposed decision of 
the authority to refuse the application ; or

(b) the holder of such a licence of any proposed decision
of the authority to revoke the licence or to vary any 
term, condition or restriction on or subject to which 
the licence is held ;

and for enabling persons aggrieved by any such proposed 
decision to make representations to, or to a person appointed 
by, the relevant authority within the period and in the manner 
prescribed by the regulations.

(6) In relation to any agricultural health and safety regula
tions made in pursuance of paragraph 2 of Schedule 3 as applied 
by this section, subsection (2) above shall have effect as if after 
the words “ Great Britain ” there were inserted the words “ or 
the United Kingdom ”.

B 2
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31. Subject to any provision made by regulations under 
section 15, 18 or 30, it shall be the duty of the appropriate 
Agriculture Minister to make adequate arrangements for the 
enforcement of the relevant statutory provisions in their applica
tion to matters relating exclusively to the relevant agricultural 
purposes.

32.—(1) The follovdng provisions of this section shall have 
effect with a view to the application of certain provisions of this 
Part in relation to the Agriculture Ministers or matters relating 
exclusively to the relevant agricultural purposes.

(2) Subject to the following subsection—
{a) sections 13, 14, 17(3), 27 and 28 shall apply in relation 

to the appropriate Agriculture Minister as they apply 
in relation to the Commission ;

(fe) section 16 shall apply in relation to matters relating 
exclusively to the relevant agricultural purposes as it 
applies in relation to other matters.

(3) In their application as provided by the preceding sub
section, the provisions of this Part which are specified in the 
first column of Schedule 4 shall have effect subject to the modi
fications provided for in the second column of that Schedule.

Provisions as to offences
33.—(1) It is an offence for a person—

(a) to fail to discharge a duty to which he is subject by
virtue of sections 2 to 7 ;

(b) to contravene section 8 or 9 ;
(c) to contravene any health and safety regulations or

agricultural health and safety regulations or any 
requirement or prohibition imposed under any such 
regulations (including any requirement or prohibition 
to which he is subject by virtue of the terms of or 
any condition or restriction attached to any licence, 
approval, exemption or other authority issued, given 
or granted under the regulations);

(d) to contravene any requirement imposed by or under
regulations under section 14 or intentionally to obstruct 
any person in the exercise of his powers under that 
section;

(e) to contravene any requirement imposed by an inspector
under section 20 or 25 ;
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(/) to prevent or attempt to prevent any other person from 
appearing before an inspector or from answering any 
question to which an inspector may by virtue of section 
20(2) require an answer;

ig) to contravene any requirement or prohibition imposed 
by an improvement notice or a prohibition notice 
(including any such notice as modified on appeal);

(h) intentionally to obstruct an inspector in the exercise or 
performance of his powers or duties ;

(/) to contravene any requirement imposed by a notice 
under section 27(1);

(/) to use or disclose any information in contravention of 
section 27(4) or 28 ;

(k) to make a statement which he knows to be false or 
recklessly to make a statement which is false where the 
statement is made—

(i) in purported compliance with a requirement to 
furnish any information imposed by or under any 
of the relevant statutory provisions; or

(ii) for the purpose of obtaining the issue of a 
document under any of the relevant statutory provi
sions to himself or another person ;

(/) intentionally to make a false entry in any register, 
book, notice or other document required by or under 
any of the relevant statutory provisions to be kept, 
served or given or, with intent to deceive, to make 
use of any such entry which he knows to be false;

(m) with intent to deceive, to forge or use a document issued 
or authorised to be issued under any of the relevant 
statutory provisions or required for any purpose there
under or to make or have in his possession a document 
so closely resembling any such document as to be 
calculated to deceive;

(n) falsely to pretend to be an inspector;
(o) to fail to comply with an order made by a court under

section 42.

(2) A person guilty of an offence under paragraph (d), (/), 
(h) or in) of subsection (1) above, or of an offence under para
graph (e) of that subsection consisting of contravening a require
ment imposed by an inspector under section 20, shall be liable 
on summary conviction to a fine not exceeding £400.

(3) Subject to any provision made by virtue of section 
15(6)W) or by virtue of paragraph 2(2) of Schedule 3, a person 
guilty of an offence under any paragraph of subsection (1)

B 3
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above not mentioned in the preceding subsection, or of an 
offence under subsection (l)(e) above not falling within the 
preceding subsection, or of an offence under any of the existing 
statutory provisions being an offence for which no other penalty 
is specified, shall be liable—

(a) on summary conviction, to a fine not exceeding £400 ;
(b) on conviction on indictment—

(i) if the offence is one to which this sub-para- 
graph applies, to imprisonment for a term not 
exceeding' two years, or a fine, or both ;

(ii) if the offence is not one to which the preced
ing sub-paragraph applies, to a fine.

(4) Subsection (3)(h)(i) above applies to the following 
offences—

(a) an offence consisting of contravening any of the relevant
statutory provisions by doing otherwise than under the 
authority of a licence issued by the Executive or the 
appropriate Agriculture Minister something for the 
doing of which such a licence is necessary under the 
relevant statutory provisions;

(b) an offence consisting of contravening a term of or a 
condition or restriction attached to any such licence 
as is mentioned in the preceding paragraph ;

(c) an offence consisting of acquiring or attempting to
acquire, possessing or using an explosive article or sub
stance (within the meaning of any of the relevant 
statutory provisions) in contravention of any of the 
relevant statutory provisions;

(d) an offence under subsection (l)(g) above consisting of
contravening a requirement or prohibition imposed 
by a prohibition notice ;

(e) an offence under subsection (1)(/) above.
(5) Where a person is convicted of an offence under subsection 

(l)(g) or (o) above, then, if the contravention in respect of which 
he was convicted is continued after the conviction he shall (sub
ject to section 42(3)) be guilty of a further offence and liable in 
respect thereof to a fine not exceeding £50 for each day on 
which the contravention is so continued.

(6) In this section “ forge ” has, for England and Wales, the 
same meaning as in the Forgery Act 1913.

34.—(1) Where
in) a special report on any matter to which section 14 of 

this Act applies is made by virtue of subsection (2) (a) 
of that section ; or
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(b) a report is made by the person holding an inquiry into Part 1
any such matter by virtue of subsection (2)(b) of that 
section; or

(c) a coroner’s inquest is held touching the death of any
person whose death may have been caused by an 
accident which happened while he was at work or 
by a disease which he contracted or probably con
tracted at work or by any accident, act or omission 
which occurred in connection with the work of any 
person whatsoever; or

(d) a public inquiry into any death that may have been
so caused is held under the Fatal Accidents Inquiry 1895 c. 36. 
(Scotland) Act 1895 or the Fatal Accidents and Sudden 1906 c. 35. 
Deaths Inquiry (Scotland) Act 1906,

and it appears from the report or, in a case falling within para
graph (<~) or (d) above, from the proceedings at the inquest or 
inquiry, that any of the relevant statutory provisions was con
travened at a time which is material in relation to the subject- 
mauer of the report, inquest or inquiry, summary proceedings 
against any person liable to be proceeded against in respect of 
the contravention may be commenced at any time within three 
months of the making of the report or, in a case falling v/ithin 
paragraph (c) or (d) above, within three months of the conclu
sion of the inquest or inquiry.

(2) Where an offence under any of the relevant statutory pro
visions is committed by reason of a failure to do something at or 
within a time fixed by or under any of those provisions, the 
offence shall be deemed to continue until that thing is done.

(3) Summary proceedings for an offence to which this sub
section applies may be commenced at any time within six months 
from the date on which there comes to the knowledge of a 
responsible enforcing authority evidence sufficient in the 
opinion of that authority to justify a prosecution for that offence ; 
and for the purposes of this subsection—

(a) a certificate of an enforcing authority stating that such
evidence came to its knowledge on a specified date 
shall be conclusive evidence of that fact; and

(b) a document purporting to be such a certificate and to
be signed by or on behalf of the enforcing authority 
in question shall be presumed to be such a certificate 
unless the contrary is proved.

(4) The preceding subsection applies to any offence under 
any of the relevant statutory provisions which a person commits 
by virtue of any provision or requirement to which he is subject 
as the designer, manufacturer, importer or supplier of anything ;

B 4
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and in that subsection “ responsible enforcing authority ” means 
an enforcing authority within whose field of responsibility the 
offence in question lies, whether by virtue of section 35 or 
otherwise.

(5) In the application of subsection (3) above to Scotland—
(а) for the words from “ there comes ” to “ that offence ”

there shall be substituted the words “ evidence, suffi
cient in the opinion of the enforcing authority io justify 
a report to the Lord Advocate with a view to con
sideration of the question of prosecution, comes to the 
knowledge of the authority ” ;

(б) at the end of paragraph (b) there shall be added the
words “ and

(c) section 23(2) of the Summary Jurisdiction 
(Scotland) Act 1954 (date of commencement of pro
ceedings) shall have effect as it has effect for the 
purposes of that section.”.

35. An offence under any of the relevant statutory provisions 
committed in connection with any plant or substance may. 
if necessary for the purpose of bringing the offence within 
the field of responsibility of any enforcing authority or con
ferring jurisdiction on any court to entertain proceedings for the 
offence, be treated as having been committed at the place where 
that plant or substance is for the time being.

36. —(1) Where the commission by any person of an offence 
under any of the relevant statutory provisions is due to the act 
or default of some other person, that other person shall be guilty 
of the offence, and a person may be charged with and convicted 
of the offence by virtue of this subsection whether or not proceed
ings are taken against the first-mentioned person.

(2) Where there would be or have been the commission of 
an offence under section 33 by the Crown but for the circum
stance that that section does not bind the Crown, and that fact 
is due to the act or default of a person other than the Crown, 
that person shall be guilty of the offence which, but for that 
circumstance, the Crown would be committing or would have 
committed, and may be charged with and convicted of that 
offence accordingly.

(3) The preceding provisions of this section are subject to 
any provision made by virtue of section 15(6).

37. —(1) Where an offence under any of the relevant statutory 
provisions committed by a body corporate is proved to have 
been committed with the consent or connivance of, or to have
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been attributable to any neglect on the part of. any director, Part I 
manager, secretary or other similar ofiBcer of the body corporate 
or a person who was purporting to act in any such capacity, he 
as well as the body corporate shall be guilty of that offence and 
shall be liable to be proceeded against and punished accordingly.

(2) Where the affairs of a- body corporate are managed by its 
members, the preceding subsection shall apply in relation to the 
acts and defaults of a member in connection with his functions 
of management as if he were a director of the body corporate.

38. Proceedings for an offence under any of the relevant Restriction on 
statutory provisions shall not, in England and Wales, be >nstItut'on of 
instituted except by an inspector or by or with the consent of Fn<yianH anH 
the Director of Public Prosecutions. Wales.

39.—(1) An inspector, if authorised in that behalf by the Prosecutions 
enforcing authority which appointed him, may, although not of by inspectors, 
counsel or a solicitor, prosecute before a magistrates’ court 
proceedings for an offence under any of the relevant statutory 
provisions.

(2) This section shall not apply to Scotland.

40. In any proceedings for an offence under any of the Onus of 
relevant statutory provisions consisting of a failure to comply Pj;ov'ng limits 
with a duty or requirement to do something so far as is p^i^ble 
practicable or so far as is reasonably practicable, or to use the etc. 
best practicable means to do something, it shall be for the 
accused to prove (as the case may be) that it was not practicable 
or not reasonably practicable to do more than was in fact done 
to satisfy the duty or requirement, or that there was no better 
practicable means than was in fact used to satisfy the duty or 
requirement.

41.—(1) Where an entry is required by any of the relevant Evidence, 
statutory provisions to be made in any register or other record, 
the entry, if made, shall, as against the person by or on whose 
behalf it was made, be admissible as evidence or in Scotland 
sufficient evidence of the facts stated therein.

(2) Where ao entry which is so required to be so made with 
respect to the observance of any of the relevant statutory pro
visions has not been made, that fact shall be admissible as 
evidence or in Scotland sufficient evidence that that provision has 
not been observed.
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42.—(1) Where a person is convicted of an offence under any 
of the relevant statutory provisions in respect of any matters 
which appear to the court to be matters which it is in his power 
to remedy, the court may. in addition to or instead of imposing 
any punishment, order him, within such time as may be fixed by 
the order, to take such steps as may be specified in the order 
for remedying the said matters.

(2) The time fixed by an order under subsection (1) above may 
be extended or further extended by order of the court on an 
application made before the end of that Ume as originally fixed 
or as extended under this subsection, as the case may be.

(3) Where a person is ordered under subsection (l) above to 
remedy any matters, that person shall not be liable under any 
of the relevant statutory provisions in respect of those matters 
in so far as they continue during the time fixed by the order 
or any further time allowed under subsection (2) above.

(4) Subject to the following subsection, the court by or before 
which a person is convicted of an offence such as is mentioned 
in section 33(4)(c) in respect of any such explosive article or 
substance as is there mentioned may order the article or substance 
in question to be forfeited and either destroyed or dealt with in 
such other manner as the court may .order.

(5) The court shall not order anything to be forfeited under 
the preceding subsection where a person claiming to be the 
owner of or othenvise interested in it applies to be heard by 
the court, unless an opportunity has been given to him to show 
cause why the order should not be made.

Financial provisions

43.—(1) It shall be the duty of the Secretary of State to pay 
to the Commission such sums as are approved by the Treasury 
and as he considers appropriate for the purpose of enabling the 
Commission to perform its functions; and it shall be the duty 
of the Commission to pay to the Executive such sums as the 
Commission considers appropriate for the purpose of enabling 
the Executive to perform its functions.

(2) Regulations may provide for such fees as may be fixed 
by or determined under the regulations to be payable for or 
in connection with the performance by or on behalf of any 
authority to which this subsection applies of any function con
ferred on that authority by or under any of the relevant statutory 
provisions.

(3) Subsection (2) above applies to the following authorities, 
namely the Commission, the Executive, the Secretary of State.
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the Minister of Agriculture, Fisheries and Food, every enforcing Part I 
authority, and any other person on whom any function is con
ferred by or under any of the relevant statutory provisions.

(4) Regulations under this section may specify the person 
by whom any fee payable under the regulations is to be paid ; 
but no such fee shall be made payable by a person in any of 
the following capacieies, namely an employee, a person seeking 
employment, a person training for employment, and a person 
seeking training for employment.

(5) Without prejudice to section 82(3), regulations under this 
section may fix or provide for the determination of 
different fees in relation to different functions, or in relation to 
the same function in different circumstances.

(6) The power to make regulations under this section shall be 
exercisable—

(a) as regards functions with respect to matters not relating
exclusively to agricultural operations, by the Secretary 
of State ;

(b) as regards functions with respect to matters relating
exclusively to the relevant agricultural purposes, by the 
appropriate agricultural authority.

(7) Regulations under this section as regards functions falling 
within subsection (6)(b) above may be either regulations apply
ing to Great Britain and made by the Minister of Agriculture,
Fisheries and Food and the Secretary of State acting jointly, 
or regulations applying to England and Wales only and made by 
the said Minister, or regulations applying to Scotland only and 
made by the Secretary of State ; and in subsection (6)(6) above 
“ the appropriate agricultural authority ” shall be construed 
accordingly.

(8) In subsection (4) above the references to a person train
ing for employment and a person seeking training for employ
ment shall include respectively a person attending an industrial 
rehabilitation course provided by virtue of the Employment and 1973 c. 50. 
Training Act 1973 and a person seeking to attend such a course.

(9) For the purposes of this section the performance by an 
inspector of his functions shall be treated as the performance by 
the enforcing authority which appointed him of functions con
ferred on that authority by or under any of the relevant statutory 
provisions.
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44.—(1) Any person who is aggrieved by a decision of an 

authority having pov/er to issue licences (other than agricul
tural licences and nuclear site licences) under any of the 
relevant statutory provisions—

{a) refusing to issue him a licence, to renew- a licence held 
by him, or to transfer to him a licence held by another ;

(b) issuing him a licence on or subject to any term, con
dition or restriction whereby he is aggrieved ;

(c) varying or refusing to vary any term, condition or
restriction on or subject to which a licence is held by 
him ; or

(d) revoking a licence held by him, 
may appeal to the Secretary of State.

(2) The Secretary of State may, in such cases as he considers 
it appropriate to do so, having regard to the nature of the 
questions which appear to him to arise, direct that an appeal 
under this section shall be determined on his behalf by a person 
appointed by him for that purpose.

(3) Before the determination of an appeal the Secretary of 
State shall ask the appellant and the authority against whose 
decision the appeal is brought whether they wish to appear and 
be heard on the appeal and—

(a) the appeal may be determined without a hearing of
the parties if both of them express a wish not to appear 
and be heard as aforesaid ;

(b) the Secretary of State shall, if either of the parties 
expresses a wish to appear and be heard, afford to both 
of them an opportunity of so doing.

(4) The Tribunals and Inquiries Act 1971 shall apply to a 
hearing held by a person appointed in pursuance of subsection 
(2) above to determine an appeal as it applies to a statutory 
inquiry held by the Secretary of State, but as if in section 12(1) 
of that Act (statement of reasons for decisions) the reference to 
any decision taken by the Secretary of State included a reference 
to a decision taken on his behalf by that person.

(5) A person who determines an appeal under this section on 
behalf of the Secretary of State and the Secretary of State, if he 
determines such an appeal, may give such directions as he 
considers appropriate to give effect to his determination.

(6) The Secretary of State may pay to any person appointed 
to hear or determine an appeal under this section on his behalf 
such remuneration and allowances as the Secretary of State 
may with the approval of the Minister for the Civil Service 
determine.
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(7) In this section— Part I
(a) “ licence ” means a licence under any of the relevant

statutory provisions other than an agricultural licence 
or nuclear site licence ;

(b) “ nuclear site licence ” means a licence to use a site for
the purpose of installing or operating a nudear installa
tion within the meaning of the following subsection.

(8) For the purposes of the preceding subsection “ nuclear 
installation ” means—

(a) a nuclear reactor (other than such a reactor comprised
in a means of transport, whether by land, water or air); 
or

(b) any other installation of such class or description as
may be prescribed for the purposes of this paragraph or 
section 1(1)(6) of the Nuclear Installations Act 1965, 1965 c. 57. 
being an installation designed or adapted for—

(i) the production or use of atomic energy; or
(ii) the carrying out of any process which is pre

paratory or ancillary to the production or use of 
atomic energy and which involves or is capable of 
causing the emission of ionising radiations; or

(iii) the storage, processing or disposal of nuclear 
fuel or of bulk quantities of other radioactive matter, 
being matter which has been produced or irradiated 
in the course of the production or use of nuclear 
fuel;

and in this subsection—
“ atomic energy ” has the meaning assigned by the Atomic 1946 c. 80. 

Energy Act 1946;
“ nuclear reactor ” means any plant (including any machin

ery, equipment or appliance, whether affixed to land 
or not) designed or adapted for the production of 
atomic energy by a fission process in which a con
trolled chain reaction can be maintained without an 
'additional source of neutrons.

45.—(1) Where, in the case of a local authority who are an Default 
enforcing authority, the Commission is of the opinion that an P°wers- 
investigation should be made as to whether that local authority 
have failed to perform any of their enforcement functions the 
Commission may make a report to the Secretary of State.

(2) The Secretary of State may, after considering a report 
submitted to him under the preceding subsection, cause a local 
inquiry to be held; and the provisions of subsections (2) to (5) 
of section 250 of the Local Government Act 1972 as to local 1972 c. 70. 
inquiries shall, without prejudice to the generality erf sub
section (1) of that section, apply to a local inquiry so held
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Part I as they apply to a local inquiry held in pursuance of that 
section.

(3) If the Secretary of State is satisfied, after having caused 
a local inquiry to be held into the matter, that a local authority 
have failed to perform any of their enforcement functions, 
he may make an order declaring the authority to be in default.

(4) An order made by virtue of the preceding subsection 
which declares an authority to be in default may, for the 
purpose of remedying the default, direct the authority (here
after in this section referred to as “ the defaulting authority ”) 
to perform such of their enforcement functions as are specified 
in the order in such manner as may be so specified and may 
specify the time or times within which those functions are 
to be performed by the authority.

(5) If the defaulting authority fail to comply with any 
direction contained in such an order the Secretary of State 
may,- instead of enforcing the order by mandamus, make an 
order transferring to the Executive such of the enforcement 
functions of the defaulting authority as he thinks fit.

(6) Where any enforcement functions of the defaulting 
authority are transferred in pursuance of the preceding sub
section, the amount of any expenses which the Executive cer
tifies were incurred by it in performing those functions shall 
on demand be paid to it by the defaulting authority.

(7) Any expenses which in pursuance of the preceding sub
section are required to be paid by the defaulting authority 
in respect of any enforcement functions transferred in pur
suance of this section shall be defrayed by the authority in 
the like manner, and shall be debited to the like account, 
as if the enforcement functions had not been transferred and 
the expenses had been incurred by the authority in performing 
them.

(8) Where the defaulting authority are required to defray any 
such expenses the authority shall have the like powers for the 
purpose of raising the money for defraying those expenses as 
they would have had for the purpose of raising money required 
for defraying expenses incurred for the purpose of the enforce
ment functions in question.

(9) An order transferring any enforcement functions of the 
defaulting authority in pursuance of subsection (5) above may 
provide for the transfer to the Executive of such of the rights, 
liabilities and obligations of the authority as the Secretary of 
State considers appropriate; and where such an order is revoked 
the Secretary of State may, by the revoking order or a
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subsequent order, make such provision as he considers appro- Part I 
priate with respect to any rights, liabilities and obligations held 
by the Executive for the purposes of the transferred enforce
ment functions.

(10) The Secretary of State may by order vary or revoke any 
order previously made by him in pursuance of this section.

(11) In this section “enforcement functions”, in relation 
to a local authority, means the functions of the authority as 
an enforcing authority.

(12) In the application of this section to Scotland—
(a) in subsection (2) for the words “ subsections (2) to (5) of

section 250 of the Local Government Act 1972 ” there 1972 c. 70.
shall be substituted the words “ subsections (2) to (8)
of section 210 of the Local Government (Scotland) Act 1973 c. 65.
1973 ”, except that before 16th May 1975 for the said
words there shall be substituted the words “ subsections
(2) to (9) of section 355 of the Local Government (Scot- 1947 c. 43.
land) Act 1947 ” ;

(£>) in subsection (5) the words “ instead of enforcing the 
order by mandamus ” shall be omitted.

46.—(1) Any notice required or authorised by any of the5*™060^ 
relevant statutory provisions to be served on or given to annotlces- 
inspector may be served or given by delivering it to him or 
by leaving it at, or sending it by post to. his office.

(2) Any such notice required or authorised to be served on or 
given to a person other than an inspector may be served or given 
by delivering it to him, or by leaving it at his proper address, 
or by sending it by post to him at that address.

(3) Any such notice may—
(a) in the case of a body corporate, be served on or given

to the secretary or clerk of that body ;
(b) in the case of a partnership, be served on or given to a

partner or a person having the control or management 
of the partnership business or, in Scotland, the firm.

(4) For the purposes of this section and of section 26 of the 
Interpretation Act 1889 (service of documents by post) in its 1889 c. 63. 
application to this section, the proper address of any person on
or to whom any such notice is to be served or given shall be his 
last known address, except that—

(a) in the case of a body corporate or their secretary or 
clerk, it shall be the address of the registered or prin
cipal office of that body ;
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(b) in the case of a partnership or a person having the 
control or the management of the partnership business, 
it shall be the principal office of the partnership;

and for the purposes of this subsection the principal office of a 
company registered outside the United Kingdom or of a partner
ship carrying on business outside the United Kingdom shall be 
their principal office within the United Kingdom.

(5) If the person to be served with or given any such notice 
has specified an address within the United Kingdom other than 
his proper address within the meaning of subsection (4) above 
as the one at which he or someone on his behalf will accept 
notices of the same description as that notice, that address 
shall also be treated for the purposes of this section and section 
26 of the Interpretation Act 1889 as his proper address.

(6) Without prejudice to any other provision of this section, 
any such notice required or authorised to be served on or given 
to the owner or occupier of any premises (whether a body cor
porate or not) may be served or given by sending it by post 
to him at those premises, or by addressing it by name to the 
person on or to whom it is to be served or given and delivering 
it to some responsible person who is or appears to be resident 
or employed in the premises.

(7) If the name or the address of any owner or occupier 
of premises on or to whom any such notice as aforesaid is 
to be served or given cannot after reasonable inquiry be ascer
tained. the notice may be served or given by addressing it to the 
person on or to whom it is to be served or given by the 
description of “ owner ” or “ occupier ” of the premises 
(describing them) to which the notice relates, and by delivering it 
to some responsible person who is or appears to be resident 
or employed in the premises, or, if there is no such person to 
whom it can be delivered, by affixing it or a copy of it to some 
conspicuous part of the premises.

(8) The preceding provisions of this section shall apply to the 
sending or giving of a document as they apply to the giving of a 
notice.

47.—(1) Nothing in this Part shall be construed—
(a) as conferring a right of action in any civil proceedings

in respect of any failure to comply with any duty 
imposed by sections 2 to 7 or any contravention of 
section 8; or

(b) as affecting the extent (if any) to which breach of a
duty imposed by any of the existing statutory provisions 
is actionable; or
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(c) as affecting the operation of section 12 of the Nuclear Part I 
Installations Act 1965 (right to compensation by virtue 1965 c. 57. 
of certain provisions of that Act).

(2) Breach of a duty imposed by health and safety regulations 
or agricultural health and safety regulations shall, so far as it 
causes damage, be actionable except in so far as the regulations 
provide otherwise.

(3) No provision made by virtue of section 15(6)(h) shall 
afford a defence in any civil proceedings, whether brought by 
virtue of subsection (2) above or not; but as regards any duty 
imposed as mentioned in subsection (2) above health and safety 
regulations or, as the case may be. agricultural health and safety 
regulations may provide for any defence specified in the regula
tions to be available in any action for breach of that duty.

(4) Subsections (l)(a) and (2) above are without prejudice 
to any right of action which exists apart from the provisions 
of this Act, and subsection (3) above is without prejudice to 
any defence which may be available apart from the provisions 
of the regulations there mentioned.

(5) Any term of an agreement which purports to exclude or 
restrict the operation of subsection (2) above, or any liability 
arising by virtue of that subsection shall be void, except in so 
far as health and safety regulations or, as the case may be, 
agricultural health and safety regulations provide otherwise.

(6) In this section “ damage ” includes the death of, or 
injury to, any person (including any disease and any impairment 
of a person’s physical or mental condition).

48.—(1) Subject to the provisions of this section, the provi- Application 
sions of this Part, except sections 21 to 25 and 33 to 42, and t0 Crown, 
of regulations made under this Part shall bind the Crown.

(2) Although they do not bind the Crown, sections 33 to 42 
shall apply to persons in the public service of the Crown as they 
apply to other persons.

(3) For the purposes of this Part and regulations made there
under persons in the service of the Crown shall be treated as 
employees of the Crown whether or not they would be so treated 
apart from this subsection.

(4) Without prejudice to section 15(5), the Secretary of State 
may, to the extent that it appears to him requisite or expedient 
to do so in the interests of the safety of the State or the safe 
custody of persons lawfully detained, by order exempt the Crown 
either generally or in particular respects from all or any of the 
provisions of this Part which would, by virtue of subsection (1) 
above, bind the Crown.
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(5) The power to make orders under this section shall be 
exercisable by statutory instrument, and any such order may be 
varied or revoked by a subsequent order.

(6) Nothing in this section shall authorise proceedings to be 
brought against Her Majesty in her private capacity, and this 
subsection shall be construed as if section 38(3) of the Crown 
Proceedings Act 1947 (interpretation of references in that Act 
to Her Majesty in her private capacity) were cantained in this 
Act.

49.—(1) The appropriate Minister may by regulations 
amend—

(a) any of the relevant statutory provisions ; or
(b) any provision of an enactment which relates to any

matter relevant to any of the general purposes of this 
Part but is not among the relevant statutory provisions ; 
or

(c) any provision of an instrument made or having effect
under any such enactment as is mentioned in the pre
ceding paragraph,

by substituting an amount or quantity expressed in metric units 
for an amount or quantity not so expressed or by substituting 
an amount or quanity expressed in metric units of a description 
specified in the regulations for an amount or quantity expressed 
in metric units of a different description.

(2) The amendments shall be such as to preserve the effect 
of the provisions mentioned except to such extent as in the 
opinion of the appropriate Minister is necessary to obtain 
amounts expressed in convenient and suitable terms.

(3) Regulations made by the appropriate Minister under this 
subsection may, in the case of a provision which falls within 
any of paragraphs (a) to (c) of subsection (1) above and contains 
words which refer to units other than metric units, repeal those 
words if the appropriate Minister is of the opinion that those 
words could be omitted without altering the effect of that 
provision.

(4) In this section the appropriate Minister means—
(a) in relation to any provision not relating exclusively to

agricultural operations the Secretary of State;
(b) in relation to any provision relating exclusively to the

relevant agricultural purposes that applies to Great 
Britain or the United Kingdom the Agriculture 
Ministers;
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(c) in relation to any provision so relating that applies to Part 1 
England and Wales only, the Minister of Agriculture,
Fisheries and Food ;

id) in relation to any provision so relating that applies to 
Scotland only, the Secretary of State.

50.—(1) Subject to subsection (5) below any power to make Regulations 
regulations conferred on the Secretary of State by any of the 
relevant statutory provisions may be exercised by him either [factory 
so as to give effect (with or without modifications) to proposals provisions, 
for the making of regulations by him under that power sub
mitted to him by the Commission or independently of any such 
proposals, but before making any regulations under any of those 
provisions independently of any such proposals the Secretary 
of State shall consult the Commission and such other bodies 
as appear to him to be appropriate.

(2) Where the Secretary of State proposes to exercise any 
such power as is mentioned in the preceding subsection so as 
to give effect to any such proposals as are there mentioned 
with modifications, he shall, before making the regulations, 
consult the Commission.

(3) Where the Commission proposes to submit to the Secretary 
of State any such proposals as are mentioned in subsection (1) 
above except proposals for the making of regulations under 
section 43(2), it shall, before so submitting them, consult—

(a) any government department or other body that appears
to the Commission to be appropriate (and, in particu
lar, in the case of proposals for the making of 
regulations under section 18(2), any body representing 
local authorities that so appears, and, in the case of 
proposals for the making of regulations relating to 
electro-magnetic radiations, the National Radiological 
Protection Board);

(b) such government departments and other bodies, if any,
as, in relation to any matter dealt with in the proposals, 
the Commission is required to consult under this 
subsection by virtue of directions given to it by the 
Secretary of State.

(4) Where the Minister of Agriculture, Fisheries and Food 
and the Secretary of State or either of them propose or proposes 
to make any regulations under any of the relevant statutory 
provisions, they or he shall before making the regulations con
sult the Commission and such other bodies as appear to them 
or him to be appropriate.

(5) Subsections (1) to (3) above shall not apply to any power 
of the Secretary of State to make regulations which is capable
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of being exercised by him for Great Britain jointly with the 
Minister of Agriculture, Fisheries and Food.

51. Nothing in this Part shall apply in relation to a person 
by reason only that he employs another, or is himself employed, 
as a domestic servant in a private household.

52. —(1) For the purposes of this Part—
(a) “ work ” means work as an employee or as a self-

employed person;
(b) an employee is at work throughout the time when

he is in the course of his employment, but not other
wise ; and

(c) a self-employed person is at work throughout such
time as he devotes to work as a self-employed person ; 

and, subject to the following subsection, the expressions “ work ” 
and “ at work ”, in whatever context, shall be construed 
accordingly.

(2) Regulations made under this subsection may—
(a) extend the meaning of “ work ” and “ at work ” for

the purposes of this Part; and
(b) in that connection provide for any of the relevant statu

tory provisions to have effect subject to such adapta
tions as may be specified in the regulations.

(3) The power to make regulations under subsection (2) above 
shall be exercisable—

(a) in relation to activities not relating exclusively to agri
cultural operations, by the Secretary of State ;

(b) in relation to activities relating exclusively to the rele
vant agricultural purposes, by the appropriate agri
culture authority.

(4) Regulations under subsection (2) above in relation to 
activities falling within subsection (3)(b) above may be either 
regulations applying to Great Britain and made by the Minister 
of Agriculture, Fisheries and Food and the Secretary of State 
acting jointly, or regulations applying to England and Wales 
only and made by the said Minister, or regulations applying to 
Scotland only and made by the Secretary of State ; and in 
subsection (3)(f>) above “ the appropriate agriculture authority ” 
shall be construed accordingly.

53.—(1) In this Part, unless the context otherwise requires—
“ agriculture ”, subject to subsection (3) below, includes 

horticulture, fruit growing, seed growing, dairy farm
ing. livestock breeding and keeping (including the
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management of livestock up to the point of slaughter 
or export from Great Britain), forestry, the use of 
land as grazing land, meadow land, osier land, market 
gardens and nursery grounds, and the preparation of 
land for agricultural use, and “ agricultural ” shall be 
construed accordingly;

“ the Agriculture Ministers ” means the Minister of Agri
culture, Fisheries and Food and the Secretary of State 
and, in the case of anything falling to be done by the 
Agriculture Ministers, means those Ministers acting 
jointly;

“ agricultural health and safety regulations ” has the mean
ing assigned by section 30(1);

“ agricultural licence ” means a licence of the Agriculture 
Ministers or either of them under any of the relevant 
statutory provisions ;

“agricultural operation” does not include an agricultural 
operation performed otherwise than in the course of 
a trade, business or other undertaking (whether carried 
on for profit or not) but, subject to subsection (2) 
below, includes any operation incidental to agriculture 
which is performed in the course of such a trade, 
business or undertaking:

“ the appropriate Agriculture Minister ” means, for the 
purpose of the application of any of the relevant 
statutory provisions to England and Wales, the Minister 
of Agriculture, Fisheries and Food, and. for the pur
pose of the application of any of those provisions to 
Scotland, the Secretary of State ;

“ article for use at work ” means—
(a) any plant designed for use or operation (whether

exclusively or not) by persons at work, and
(b) any article designed for use as a component in 

any such plant;
“ code of practice ” (without prejudice to section 16(8)) 

includes a standard, a specification and any other 
documentary form of practical guidance ;

“ the Commission ” has the meaning assigned by section 
10(2);

“ conditional sale agreement ” means an agreement for the 
sale of goods under which the purchase price or part 
of it is payable by instalments, and the property in 
the goods is to remain in the seller (notwithstanding 
that the buyer is to be in possession of the goods)

Part I
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Part I until such conditions as to the payment of instalments 
or otherwise as may be specified in the agreement are 
fulfilled ;

“ contract of employment ” means a contract of employ
ment or apprenticeship (whether express or implied 
and, if express, whether oral or in writing);

*' credit-sale agreement ” means an agreement for the sale 
of goods, under which the purchase price or part of 
it is payable by instalments, but which is not a 
conditional sale agreement;

“ domestic premises ” means premises occupied as a private 
dwelling (including any garden, yard, garage, outhouse 
or other appurtenance of such premises which is not 
used in common by the occupants of more than one 
such dwelling), and “ non-domestic premises ” shall be 
construed accordingly ;

“ employee ” means an individual who works under a 
contract of employment, and related expressions shall 
be construed accordingly ;

“ enforcing authority ” has the meaning assigned by section 
18(7);

“ the Executive ” has the meaning assigned by section 10(5);
“ the existing statutory provisions ” means the following 

provisions while and to the extent that they remain in 
force, namely the provisions of the Acts mentioned in 
Schedule 1 which are specified in the third column of 
that Schedule and of the regulations, orders or other 
instruments of a legislative character made or having 
effect under any provision so specified ;

“ forestry ” includes—
(a) the felling of trees and the extraction and primary

conversion of trees within the wood or forest in 
which they were grown, and

(b) the use of land for woodlands where that use is
ancillary to the use of land for other agricultural 
purposes;

“ the general purposes of this Part ” has the meaning 
assigned by section 1 ;

“ health and safety regulations ” has the meaning assigned 
by section 15(1);

“ hire-purchase agreement ” means an agreement other than 
a conditional sale agreement, under which—
(a) goods are bailed or (in Scotland) hired in return 

for periodical payments by the person to whom 
they are bailed or hired ; and
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(b) the property in the goods will pass to that person if 
the terms of the agreement are complied with and 
one or more of the following occurs :

(i) the exercise of an option to purchase by that
person ;

(ii) the doing of any other specified act by any
party to the agreement;

(iii) the happening of any other event;
and “ hire-purchase ” shall be construed accord
ingly ;

“ improvement notice ” means a notice under section 21;
“ inspector ” means an inspector appointed under section 

19;
“ livestock ” includes any creature kept for the production 

of food, wool, skins or fur, or for the purpose of its 
use in the carrying on of any agricultural activity ;

“ local authority ” means—
(a) in relation to England and Wales, a county council,

the Greater London Council, a district council, 
a London borough council, the Common Council 
of the City of London, the Sub-Treasurer of the 
Inner Temple, or the Under-Treasurer of the 
Middle Temple,

(b) in relation to Scotland, a regional, islands or dis
trict council except that before 16th May 1975 
it means a town council or county council;

“ offshore installation ” means any installation which is 
intended for underwater exploitation of mineral re
sources or exploration with a view to such exploitation ;

“ personal injury ” includes any disease and any impair
ment of a person’s physical or mental condition ;

“ plant ” includes any machinery, equipment or appliance ;
“ premises ” includes any place and, in particular, 

includes—
(a) any vehicle, vessel, aircraft or hovercraft,
(b) any installation on land (including the foreshore 

and other land intermittently covered by water), 
any offshore installation, and any other installa
tion (whether floating, or resting on the seabed 
or the subsoil thereof, or resting on other land 
covered with water or the subsoil thereof), and

(c) any tent or movable structure;
“ prescribed ” means prescribed by regulations made by 

the Secretary of State;

Part I
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Part I “ prohibition notice ” means a notice under section 22 ;
“ the relevant agricultural purposes ” means the following 

purposes, that is to say—
(a) securing the health, safety and welfare at work of

persons engaged in agricultural operations,
(b) protecting persons other than persons so engaged 

against risks to health or safety arising out of or in 
connection with the activities at work of persons 
so engaged;

and the reference in paragraph (b) above to the risks 
there mentioned shall be construed in accordance with 
section 1(3);

“ the relevant statutory provisions ” means—
(a) the provisions of this Part and of any health and

safety regulations and agricultural health and 
safety regulations; and

(b) the existing statutory provisions ;
“ self-employed person ” means an individual who works 

for gain or reward otherwise than under a contract 
of employment, whether or not he himself employs 
others;

“ substance ” means any natural or artificial substance, 
whether in solid or liquid form or in the form of a gas 
or vapour;

“ substance for use at work ” means any substance intended 
for use (whether exclusively or not) by persons at work ;

“ supply ”, where the reference is to supplying articles or 
substances, means supplying them by way of sale, 
lease, hire or hire-purchase, whether as principal or 
agent for another.'

(2) In determining in any particular case whether an opera
tion is incidental to agriculture within the meaning of the 
definition of “ agricultural operation ” in the preceding sub
section, regard shall be had to the magnitude of the operation 
and to the scale on which it is performed as well as to all other 
relevant circumstances.

(3) Provision may be made by order for directing that for 
the purposes of this Part any activity or operation specified 
in the order which would or would not otherwise be agriculture 
within the meaning of this Part shall be treated as not being or, 
as the case may be, being agriculture for those purposes.

(4) An order under subsection (3) above may be either an 
order applying to Great Britain and made by the Minister of 
Agriculture. Fisheries and Food and the Secretary of State acting
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jointly, or an order applying to England and Wales only and Part I 
made by the said Minister, or an order applying to Scotland only 
and made by the Secretary of State.

(5) An order under subsection (3) above may be varied or 
revoked by a subsequent order thereunder made by the authority 
who made the original order.

(6) The power to make orders under subsection (3) above 
shall be exercisable by statutory instrument subject to annulment 
in pursuance of a resolution of either House of Parliament.

54. This Part, in its application to the Isles of Scilly, shall Application 
apply as if those Isles were a local government area and the°f Par**J° 
Council of those Isles were a local authority. cso 1 y

Part II

The Employment Medical Advisory Service

55.—(1) There shall continue to be an employment medical Functions of, 
advisory service, which shall be maintained for the followingand 
purposes, that is to say- rcspons.b.bty

(a) securing that the Secretary of State, the Health and
Safety Commission, the Manpower Services Commis- medical " 
sion and others concerned with the health of employed advisory 
persons or of persons seeking or training for service, 
employment can be kept informed of, and adequately 
advised on, matters of which they ought respectively to 
take cognisance concerning the safeguarding and 
improvement of the health of those persons;

(b) giving to employed persons and persons seeking or
training for employment information and advice on 
health in relation to employment and training for 
employment;

(c) other purposes of the Secretary of State’s functions
relating to employment.

(2) The authority responsible for maintaining the said service 
shall be the Secretary of State; but if arrangements are made 
by the Secretary of State for that responsibility to be discharged 
on his behalf by the Health and Safety Commission or some 
other body, then, while those arrangements operate, the body 
so discharging that responsibility (and not the Secretary of State) 
shall be the authority responsible for maintaining that service.
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(3) The authority for the time being responsible for maintain
ing the said service may also for the purposes mentioned in 
subsection (1) above, and for the purpose of assisting employ
ment medical advisers in the performance of their functions, 
investigate or assist in, arrange for or make payments in respect 
of the investigation of problems arising in connection with any 
such matters as are so mentioned or otherwise in connection with 
the functions of employment medical advisers, and for the 
purpose of investigating or assisting in the investigation of such 
problems may provide and maintain such laboratories and other 
services as appear to the authority to be requisite.

(4) Any arrangements made by the Secretary of State in pur
suance of subsection (2) above may be terminated by him at 
any time, but without prejudice to the making of other arrange
ments at any time in pursuance of that subsection (including 
arrangements which are to operate from the time when any 
previous arrangements so made cease to operate).

(5) Without prejudice to sections ll(4)(fl) and 12(6), it shall 
be the duty of the Health and Safety Commission, if so directed 
by the Secretary of State, to enter into arrangements with him 
for the Commission to be responsible for maintaining the said 
service.

(6) In subsection (1) above—
(а) the reference to persons training for employment shall

include persons attending industrial rehabilitation 
courses provided by virtue of the Employment and 
Training Act 1973 ; and

(б) the reference to persons (other than the Secretary of
State and the Commissions there mentioned) concerned 
with the health of employed persons or of persons seek
ing or training for employment shall be taken to 
include organisations representing employers, em
ployees and occupational health practitioners 
respectively.

56.—(1) The authority for the time being responsible for 
maintaining the employment medical advisory service shall for 
the purpose of discharging that responsibility appoint persons 
to be employment medical advisers, and may for that purpose 
appoint such other officers and servants as it may determine, 
subject however to the requisite approval as to numbers, that 
is to say—

(a) where that authority is the Secretary of State, the 
approval of the Minister for the Civil Service;
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ib) otherwise, the approval of the Secretary of State given Part II 
with the consent of that Minister.

(2) A person shall not be qualified to be appointed, or to be, 
an employment medical adviser unless he is a fully registered 
medical practitioner.

(3) The authority for the time being responsible for main
taining the said service may determine the cases and circum
stances in which the employment medical advisers or any of 
them are to perform the duties or exercise the powers conferred 
on employment medical advisers by or under this Act or 
otherwise.

(4) Where as a result of arrangements made in pursuance 
of section 55(2) the authority responsible for maintaining the 
said service changes, the change shall not invalidate any appoint
ment previously made under subsection (1) above, and any such 
appointment subsisting when the change occurs shall thereafter 
have effect as if made by the new authority.

57. —(1) The Secretary of State may by regulations provide Fees, 
for such fees as may be fixed by or determined under the 
regulations to be payable for or in connection with the per
formance by the authority responsible for maintaining the 
employment medical advisory service of any function conferred
for the purposes of that service on that authority by virtue of 
this Part or otherwise.

(2) For the purposes of this section, the performance by an 
employment medical adviser of his functions shall be treated as 
the performance by the authority responsible for maintaining 
the said service of functions conferred on that authority as 
mentioned in the preceding subsection.

(3) The provisions of subsections (4). (5) and (8) of section 43 
shall apply in relation to regulations under this section with the 
modification that references to subsection (2) of that section 
shall be read as references to subsection (1) of this section.

(4) Where an authority other than the Secretary of State is 
responsible for maintaining the said service, the Secretary of 
Stafe shall consult that authority before making any regulations 
under this section.

58. —(1) The authority for the time being responsible for Other 
maintaining the employment medical advisory service may pay— financial

(a) to employment medical advisers such salaries or such prov,s,ons-
fees and travelling or other allowances ; and

(b) to other persons called upon to give advice in connection
with the execution of the authority’s functions under
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this Part such travelling or other allowances or 
compensation for loss of remunerative time; and

(c) to persons attending for medical examinations conducted 
by, or in accordance with arrangements made by, 
employment medical advisers (including pathological, 
physiological and radiological tests and similar investi
gations so conducted) such travelling or subsistence 
allowances or such compensation for loss of earnings,

as the authority may, with the requisite approval, determine.

(2) For the purposes of the preceding subsection the requisite 
approval is—

(а) where the said authority is the Secretary of State, the
approval of the Minister for the Civil Service;

(б) otherwise, the approval of the Secretary of State given
with the consent of that Minister.

(3) Where an authority other than the Secretary of State is 
responsible for maintaining the said service, it shall be the duty 
of the Secretary of State to pay to that authority such sums as 
are approved by the Treasury and as he considers appropriate 
for the purpose of enabling the authority to discharge that 
responsibility.

59—(1) It shall be the duty of the authority for the time 
being responsible for maintaining tlK employment medical 
advisory service—

(a) to keep, in relation to the maintenance of that service,
proper accounts and proper records in relation to the 
accounts;

(b) to prepare in respect of each accounting year a state
ment of accounts relating to the maintenance of that 
service in such form as the Secretary of State may 
direct with the approval of the Treasury; and

(c) to send copies of the statement to the Secretary of
State and the Comptroller and Auditor General before 
the end of the month of November next following the 
accounting year to which the statement relates.

(2) The Comptroller and Auditor General shall examine, 
certify and report on each statement received by him in pur
suance of subsection (1) above and shall lay copies of each 
statement and of his report before each House of Parliament.

(3) It shall also be the duty of the authority responsible for 
maintaining the employment medical advisory service to make 
to the Secretary of State, as soon as possible after the end of



Health and Safety at Work etc. Act 1974 c. 37 57

each accounting year, a report on the discharge of its responsibili- Part II 
ties in relation to that service during that year; and the Secre
tary of State shall lay before each House of Parliament a copy 
of each report made to him in pursuance of this subsection.

(4) Where as a result of arrangements made in pursuance of 
section 55(2) the authority responsible for maintaining the em
ployment medical advisory service changes, the change shall 
not affect any duty imposed by this section on the body which 
was responsible for maintaining that service before the change.

(5) No duty imposed on the authority for the time being 
responsible for maintaining the employment medical advisory 
service by subsection (1) or (3) above shall fall on the Com
mission (which is subject to corresponding duties under Schedule 
2) or on the Secretary of State.

(6) In this section “accounting year” means, except so far 
as the Secretary of State otherwise directs, the period of twelve 
months ending with 31st March in any year.

60__(1) It shall be the duty of the Secretary of State to secure Supple-
that. each Area Health Authority arranges for one of its mcntary‘ 
officers who is a fully registered medical practitioner to furnish, 
on the application of an employment medical adviser, such 
particulars of the school medical record of a person who has not 
attained the age of eighteen and such other information relating 
to his medical history as the adviser may reasonably require for 
the efficient performance of his functions ; but no particulars or 
information about any person which may be furnished to an 
adviser in pursuance of this subsection shall (without the consent 
of that person) be disclosed by the adviser otherwise than for the 
efficient performance of his functions.

(2) In its application to Scotland the preceding subsection 
shall have effect with the substitution of the words “every 
Health Board arrange for one of their ” for the words from 
“ each ” to “ its ”.

(3) The Secretary of State may by order made by statutory 
instrument subject to annulment in pursuance of a resolution 
of either House of Parliament modify the provisions of section
7(3) and (4) of the Employment and Training Act 1973 (which 1973 c. 50. 
require a person’s period of continuous employment by a 
relevant body or in the civil service of the State to be treated, 
for the purposes of sections 1 and 2 of the Contracts of Employ
ment Act 1972 and of certain provisions of the Industrial 1972 c. 53. 
Relations Act 1971 affecting the right of an employee not to 1971 c. 72. 
be unfairly dismissed, as increased by reference to previous
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Part II periods of continous employment by such a body or in that 
service) for the purpose of securing that employment as an 
employment medical adviser by an authority other than the 
Secretary of State is similarly treated for those purposes.

An order under this subsection may be varied or revoked by 
a subsequent order thereunder.

(4) References to the chief employment medical adviser 
or a deputy chief employment medical adviser in any provision 
of an enactment or instrument made under an enactment shall 
be read as references to a person appointed for the purposes 
of that provision by the authority responsible for maintaining 
the employment medical advisory service.

1972 c. 28. (5) The following provisions of the Employment Medical
Advisory Service Act 1972 (which are superseded by the preced
ing provisions of this Part or rendered unnecessary by provisions 
contained in Part D, namely sections 1 and 6 and Schedule 1, 
shall cease to have effect; but—

(a) in so far as anything done under or by virtue of the said
section 1 or Scheduler 1 could have been done under 
or by virtue of a corresponding provision of Part I or 
this Part, it shall not be invalidated by the repeal of that 
section and Schedule by this Act but shall have effect as 
if done under or by virtue of that corresponding 
provision ; and

(b) any order made under the said section 6 which is in
force immediately before the repeal of that section by 
this Act shall remain in force notwithstanding that 
repeal, but may be revoked or varied by regulations 
under section 43(2) or 57, as if it were an instrument 
containing regulations made under section 43(2) or 57, 
as the case may require.

(6) Where any Act (whether passed before, or in the same 
Session as, this Act) or any document refers, either expressly or 
by implication, to or to any enactment contained in any of the 
provisions of the said Act of 1972 which are mentioned in the 
preceding subsection, the reference shall, except where the 
context otherwise requires, be construed as, or as including, a 
reference to the corresponding provision of this Act.

(7) Nothing in subsection (5) or (6) above shall be taken as 
1889 c. 63. prejudicing the operation of section 38 of the Interpretation Act

1889 (which relates to the effect of repeals).
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Part 111
Building Regulations, and Amendment or

Building (Scotland) Act 1959 1959 c. 24.
61.—(1) For sections 61 and 62 of the 1936 Act (power to Amendments 

make building regulations, and their application to existing °(enactments 
buildings) there shall be substituted the following sections— bufidiifg 0
“ Power 
to make 
building 
regulations.

61—(1) Subject to the provisions of Part II of the regulations. 
Public Health Act 1961, the Secretary of Stale shall 1961 c. 64. 
have power, for any of the purposes mentioned in 
subsection (2) below, to make regulations with res
pect to the design and construction of buildings and
the provision of services, fittings and equipment in or 
in connection with buildings.

Regulations under this subsection shall be known 
as building regulations.

(2) The purposes referred to in the preceding sub
section are the following, that is to say—

(o) securing the health, safety, w-elfare and con
venience of persons in or about buildings 
and of others who may be affected by 
buildings or matters connected with 
buildings ;

(b) furthering the conservation of fuel and 
power ; and

(c) preventing waste, undue consumplion, mis
use or contamination of water.

(3) Buildings regulations may—
(a) provide for particular requirements of the

regulations to be deemed to be complied 
with where prescribed methods of construc
tion. prescribed types of materials or other 
prescribed means are used or in con
nection with buildings ;

(b) be framed to any extent by reference to a
document published by or on behalf of the 
Secretary of State or any other person or 
any body, or by reference to the approval 
or satisfaction of any prescribed person or 
body.

(4) Building regulations may include provision as 
to—

(a) the giving of notices ;
(b) the deposit of plans of proposed work or

work already executed (including provision 
as to the number of copies to be deposited);
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PartUI (c) the retention by local authorities of copies
of plans deposited with them in accordance 
with the regulations;

(d) the inspection and testing of work;
(e) the taking of samples.

(5) Building regulations may exempt from all or 
any of the provisions of building regulations any 
prescribed class of buildings, services, fittings or 
equipment

(6) The Secretary of State may by direction exempt 
from all or any of the provisions of building regula
tions any particular building or, as regards any 
particular location, buildings of any particular class 
thereat and may in either case do so either uncon
ditionally or subject to compliance with any con
ditions specified in the direction.

(7) A person who contravenes any condition speci
fied in a direction given under the preceding sub
section or permits any such condition to be contra
vened shall be liable to a fine not exceeding £400 
and to a further fine not exceeding £50 for each 
day on which the offence continues after he is con
victed.

(8) For the purposes of building regulations and of 
any direction given or instrument made with 
reference to building regulations, buildings may be 
classified by reference to size, description, design, 
purpose, location or any other characteristic what
soever.

Application 
of building 
regulations 
to existing 
buildings 
etc.

62.—(1) Building regulations may be made with 
respect to—

(a) alterations and extensions of buildings and 
of services, fittings and equipment in or in 
connection with buildings;

ib) new services, fittings, or equipment provided 
in or in connection with buildings;

(c) buildings and services, fittings and equip
ment in or in connection with buildings, so 
far as affected by—

(i) alterations or extensions of build
ings; or

(ii) new, altered or extended services, 
fittings or equipment in or in connection 
with buildings;



Health and Safety at Work etc. Act 1974 c. 37 61

(d) the whole of any building, together with
any services, fittings or equipment pro
vided in or in connection therewith, in 
respect of which there are or are proposed 
to be carried out any operations which by 
virtue of section 74(1 )(c) of the Health 
and Safety at Work etc. Act 1974 con
stitute the construction of a building for 
the purposes of this section ;

(e) buildings or parts of buildings, together
with any services, fittings or equipment 
provided in or in connection therewith, 
in cases where the purposes for which or 
the manner or circumstances in which a 
building or part of a building is used 
change or changes in a way that consti
tutes a material change of use of the build
ing or part within the meaning of the 
expression ‘ material change of use ’ as 
defined for the purposes of this paragraph 
by building regulations.

(2.) So far as they relate to matters mentioned in 
the preceding subsection, building regulations may 
be made to apply to or in connection with bui’dings 
erected before the date on which the regulations 
came into force but, except as aforesaid (and subject 
to section 65(2) of the Health and Safety at Work 
etc. Act 1974) shall not apply to buildings erected 
before that date.”.

(2) Without prejudice to the generality of subsection (1) of 
section 61 of the 1936 Act as substituted by this section, building 
regulations may for any of the purposes mentioned in subsection 
(2) of that section make provision with respect to any of the 
matters mentioned in Schedule 5, may require things to be 
provided or done in or in connection with buildings (as well as 
regulating the provision or doing of things in or in connection 
with buildings), and may prescribe the manner in which work 
is to be carried out.

(3) The enactments relating to building regulations shall have 
effect subject to the further amendments provided for in Part I of 
Schedule 6.

(4) Section 65 of the 1936 Act and sections 4, 6 and 7 of the 
1961 Act, as they will have effect after the coming into force 
of the preceding subsection, are set out in Part II of the said 
Schedule 6.

C

Part III
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Part III (5) Section 71 of the 1936 Act (exemption of certain buildings 
from building regulations) shall cease to have effect.

(6) Any regulations under section 4 of the 1961 Act which are 
in force immediately before the repeal of subsection (1) of that 
section by this Act shall not be invalidated by that repeal, but 
shall have effect as if made under section 61(1) of the 1936 Act 
as substituted by this section.

Further 
matters for 
which 
building 
regulations 
may provide.

62.—(1) Building regulations may make provision for 
requiring local authorities in such circumstances as may be 
prescribed to consult any prescribed person before taking any 
prescribed step in connection with any work or other matter to 
which building regulations are applicable.

(2) Building regulations—
(a) may authorise local authorities to accept, as evidence

that the requirements of building regulations as to 
matters of any prescribed description are or would be 
satisfied, certificates to that effect by persons of any 
class or description prescribed in relation to those 
matters or by a person nominated in writing by the 
Secretary of State in any particular case ;

(b) may provide for the issue by local authorities of certifi
cates to the effect that, so far as the authority con
cerned have been able to ascertain after taking all 
reasonable steps in that behalf, the requirements of 
building regulations as to matters of any prescribed 
description are satisfied in any particular case, and 
for such certificates to be evidence (but not conclusive 
evidence) of compliance with the regulations ;

(c) may make provision—
(i) for prohibiting, in prescribed circumstances, the 

carrying out of proposed work of any prescribed class 
involving matters of any prescribed description unless 
there has been deposited with the prescribed 
authority as regards those matters a certificate such 
as is mentioned in paragraph (a) above ;

(ii) for enabling, in cases where such a certificate 
is required by virtue of the preceding sub-para
graph, any dispute as to whether a certificate ought 
to be issued to be referred to the Secretary of 
State; and

(iii) for enabling the Secretary of State, on any 
such reference, to give such directions as he thinks 
fit.
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(3) Building regulations may authorise local authorities to Part III 
charge prescribed fees for or in connection with the performance
of prescribed functions of theirs relating to building regulations,

(4) Building regulations may make a prescribed person or class 
of persons responsible (instead of local authorities) for per
forming prescribed functions of local authorities under or in 
connection with building regulations, and for that purpose may 
provide for any prescribed .enactment relating to building regula
tions and any prescribed provision of such regulations to apply 
(with any prescribed modihcations) in relation to a prescribed 
person or a person of a prescribed class as that enactment or 
provision applies in relation to a local authority.

(5) Building regulations may repeal or modify any enactment 
to which this subsection applies if it appears to the Secretary of 
State that the enactment is inconsistent with, or is unnecessary 
or requires alteration in consequence of, any provision contained 
in or made under any enactment relating to building regulations.

This subsection applies to any enactment contained in this 
Act or in any other Act passed before or in the same Session 
as this Act, other than sections 61 to 71 of the 1936 Act, 
sections 4 to 11 of, and Schedule 1 to, the 1961 Act, and this 
Part.

63.—(1) A local authority with whom plans of any proposed Miscellaneous 
work are deposited in accordance with building regulations may P^°^slons ^ ( 
in prescribed cases pass them by stages in accordance with the of pianT^0^ 
regulations and, where a local authority p>ass any such plans to 
a limited extent at any stage,—

(a) they shall impose conditions as to the depositing of
further plans in connection with the prop>osed work ; 
and

(b) they may impose conditions for securing that, pending
the deposit of such of the further plans as they may 
indicate, the proposed work will not be proceeded with 
except to such extent as they may in accordance with 
the regulations authorise.

(2) A person who contravenes any condition imposed by a 
local authority under subsection (1) above other than a con
dition as to the depositing of further plans, or piermits any such 
condition to be contravened, shall be liable to a fine not exceed
ing £400 and to a further fine not exceeding £50 for each day on 
which the offence continues after he is convicted.

(3) A local authority with whom plans of any proposed work 
are deposited in accordance with building regulations may, not
withstanding that the plans are defective or show that the work

C 2
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Part III would contravene any of the building regulations, pass the plans 
provisionally, that is to say, subject to any modifications which 
they think necessary for remedying the defect or avoiding the 
contravention, indicating the modifications in the notice of 
approval and—

(a) if, within a prescribed time and in a prescribed manner
so indicated, the person by or on behalf of whom the 
plans were deposited notifies the authority that he 
agrees to the modifications, the plans shall be treated 
as having been passed subject to those modifications; 
and

(b) if not, the plans shall be treated as having been rejected.

(4) In cases where by virtue of subsection (1) or (3) above 
plans are passed by stages or provisionally, the provisions of sec
tion 64(1) to (3) of the 1936 Act shall have effect subject to such 
modifications as may be prescribed.

(5) Where plans of any proposed work have been passed 
under section 64 of the 1936 Act by a local authority, the 
person by or on behalf of whom the plans were in accordance 
with building regulations deposited with the authority may, and 
in such cases as may be prescribed shall, for the purpose of 
obtaining the approval of the authority to any proposed 
departure or deviation from the plans as passed, deposit plans 
of any such departure or deviation ; and that section shall apply 
in relation to plans deposited under this subsection as it applies 
in relation to the plans originally deposited.

(6) Where in accordance with any existing enactment (how
ever framed or worded) plans of a proposed building of any 
prescribed class are submitted to a Minister of the Crown for his 
approval—

(a) plans of the proposed building shall not be required to
be deposited with the local authority for the purposes 
of section 64 of the 1936 Act in pursuance of building 
regulations;

(b) the Minister shall not approve the plans unless he is
satisfied that, so far as applicable, the substantive 
requirements of building regulations will be complied 
with by and in connection with the proposed building;

(c) the approval of the plans by the Minister shall operate,
for such purposes as may be prescribed, in the same 
way as the passing of them by the local authority 
would have operated;

(d) the Minister may exercise in connection with the pro
posed building the like powers of dispensing with or 
relaxing requirements of building regulations as are
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conferred on the Secretary of State and local authori
ties by virtue of section 6 of the 1961 Act (other than 
a power excepted by subsection (7) below), subject 
however to the like requirements as to consultation (if 
any) as apply by virtue of section 62(1) in the case of 
a local authority (but not to the requirements in the 
said section 6 as to consultation with the local 
authority) and to the like requirements as in the case 
of the Secretary of State apply by virtue of section 8 
of the 1961 Act (opportunity to make representations 
about proposal to relax building regulations).

(7) In the preceding subsection “ existing enactment ” means 
an enactment passed before the coming into force of that 
subsection, other than an enactment relating to town and country 
planning; and the power excepted from paragraph (d) of that 
subsection is one which by virtue of section 62(4) is exercisable 
otherwise than by a local authority.

64—(1) This section applies—
(a) to any work consisting of a part of a building, being

a part of the construction of which there is used any 
material or component of a type which, in relation 
to a part of that description, is prescribed for the pur
poses of this paragraph under subsection (2) below; 
and

(b) to any work provided in or in connection with a building
being work consisting of a service, fitting or item of 
equipment of a type so prescribed for the purposes of 
this paragraph.

(2) The Secretary of State may by building regulations—
(а) prescribe a type of material or component for the

purposes of subsection (l)(a) above if in his opinion 
materials or components of that type are likely to 
be unsuitable for use in the construction of a particular 
part of a permanent building in the absence of con
ditions with respect to the use of the building or with 
respect to any material or component of that type 
used in the construction of a part of that description ;

(б) prescribe a type of service, fitting or equipment for the 
purposes of subsection (\)(b) above if in his opinion 
services, fittings or equipment of that type are likely 
to be unsuitable for provision in or in connection with 
a permanent building in the absence of conditions with 
respect to the use of the building or with respect to 
any service, fitting or equipment of that type so 
provided.

C 3
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Part IIi

1971 c. 78.

(3) Where plans of any proposed work are, in accordance 
with building regulations, deposited with a local authority and 
the plans show that the proposed work would include or consist 
of work to which this section applies, the authority may, not 
withstanding that the plans conform with the regulations—

(a) reject the plans ; or
(b) in passing the plans fix a period on the expiration of

which the work to which this section applies or the 
relevant building (as the authority may in passing 
the plans direct) must be removed and, if they think 
fit, impose with respect to the use of the relevant 
building or with respect to the work to which this 
section applies such reasonable conditions, if any. 
as they consider appropriate, so however that no con
dition as to the use of the relevant building shall be 
imposed which conflicts with any condition imposed 
or having effect as if imposed under Part III or IV 
of the Town and Country Planning Act 1971.

(4) If, in the case of any work in respect of which plans ought 
by virtue of building regulations to have been deposited with 
a local authority but have not been so deposited, the work 
appears to the authority to include or consist of work to which 
this section applies, the authority, without prejudice to their 
right to take proceedings in respect of any contravention of the 
regulations, may fix a period on the expiration of which the 
work to which this section applies or the relevant building (as the 
authority may in fixing the period direct) must be removed and, 
if they think fit, impose any conditions that might have been 
imposed under the preceding subsection in passing plans for the 
first-mentioned work and, where they fix such a period, shall 
forthwith give notice thereof, and of any conditions imposed, 
to the owner of the relevant building

(5) If, in the case of any work appearing to the local 
authority to fall within subsection (\)(b) above, plans of the 
work were not required by building regulations to be deposited 
with the authority, and were not so deposited, the authority may 
at any time within twelve months from the date of completion 
of the work fix a period on the expiration of which the work 
must be removed and, if they think fit, impose any conditions 
which, if plans of the work had been required to be, and had 
been, so deposited, might have been imposed under subsection 
(3) above in passing the plans and, where they fix such a 
period, shall forthwith give notice thereof, and of any condi
tions imposed, to the owner of the relevant building.

(6) A local authority may from time to time extend any 
period fixed, or vary any conditions imposed, under this section, 
but so that, unless an application in that behalf is made to them
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by the owner of the relevant building, they shall not exercise Part HI 
their power of varying conditions so imposed except when 
granting an extension or further extension of the period fixed 
with respect to the work or building, as the case may be.

(7) Any person aggrieved by the action of a local authority 
under this section in rejecting plans, or in fixing or refusing to 
extend any period, or in imposing or refusing to vary any con
ditions, may appeal to the Secretary of State within the prescribed 
time and in the prescribed manner.

(8) Where a period has been fixed under this section with 
respect to any work to which this section applies or with respect 
to the relevant building, the owner of that building shall on the 
expiration of that period or, as the- case may be, of that period 
as extended, remove the work or building with respect to which 
the period was fixed ; and if he fails to do so, the local authority 
may remove that work or building, as the case may be, and 
may recover from him the expenses reasonably incurred by them 
in doing so.

(9) A person who—
(a) contravenes any condition imposed under this section or

permits any such condition to be contravened ; or
(b) contravenes subsection (8) above ;

shall be liable to a fine not exceeding £400 and to a further 
fine not exceeding £50 for each day on which the offence con
tinues or, as the case may be, on which the work or building 
is allowed to remain, after he is convicted ; but this subsection 
shall not be construed as prejudicing a local authority’s rights 
under subsection (8) above.

(10) In this section “ the relevant building ” means, in any 
particular case, the building mentioned in paragraph (a) or, as 
the case may be, paragraph (6) of subsection (1) above

(11) Section 53 of the 1936 Act (which is superseded by the 
preceding provisions of this section) shall cease to have effect, 
but—

(a) any building regulations made, period fixed, condition
imposed or other thing done by virtue of that section 
shall be deemed to have been made, fixed, imposed 
or done by virtue of this section ; and

(b) anything begun under that section may be continued
under this Act as if begun under this section, so how
ever that any appeal under subsection (4) of that 
section which is pending at the time when that section 
ceases to have effect, and any proceedings arising out 
of such appeal, shall proceed as if that section were 
still in force.

C 4
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Part III 65—(1) Building regulations may impose on owners and
Continuing occupiers of buildings to which building regulations are 
requirements, applicable such continuing requirements as the Secretary of State 

considers appropriate for securing, with respect to any provision 
of building regulations designated in the regulations as a pro
vision to which those requirements relate, that the purposes of 
that provision are not frustrated ; but a continuing requirement 
imposed by virtue of this subsection shall not apply in relation 
to a building unless a provision of building regulations so 
designated as one to which the requirement relates applies to 
that building.

(2) Building regulations may impose on owners and occupiers 
of buildings of any prescribed class (whenever erected, and 
whether or not any building regulations were applicable to them 
at the time of their erection) continuing requirements with respect 
to all or any of the following matters, namely—

(a) the conditions subject to which any services, fittings or
equipment provided in or in connection with any 
building of that class may be used ;

(b) the inspection and maintenance of any services, fittings
or equipment so provided ; and

(c) the making of reports to any prescribed authority on
the condition of any services, fittings or equipment so 
provided ;

and so much of section 62 of the 1936 Act as restricts the 
application of building regulations shall not apply to regulations 
made by virtue of this subsection.

(3) If a person contravenes a continuing requirement imposed 
by virtue of this section, the local authority, without prejudice 
to their right to take proceedings for a fine in respect of the 
contravention, may execute any work or take any other action 
required to remedy the contravention, and may recover from 
that person the expenses reasonably incurred by them in so 
doing.

(4) Where a local authority have power under the preceding 
subsection to execute any work or take any other action they 
may. instead of exercising that power, by notice require the 
owner or the occupier of the building to which the contravention 
referred to in that subsection relates to execute that work or 
take that action.

The provisions of Part XII of the 1936 Act with respect to 
appeals against, and the enforcement of, notices requiring the 
execution of works shall apply in relation to any notice given
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under this section, subject however to the modification that in 
those provisions references to the execution of works shall be 
construed as references to the execution of work or the taking 
of other action, and references to work shall be construed 
accordingly.

(5) The provisions of sections 6, 7 and 8 of the 1961 Act 
(power to dispense with or relax requirements in building 
regulations, and related provisions) shall have effect in relation 
to continuing requirements imposed by virtue of this section 
subject to the following modifications, that is to say—

(a) a direction under the said section 6 shall, if it so pro
vides, cease to have effect at the end of such period 
as may be specified in the direction ; and

(b) in subsection (1) of the said section 7 (as amended by
this Act), the reference to granting an application 
subject to conditions shall be read as including a 
reference to granting an application for a limited 
period.

66.—(1) If the Secretary of State considers that the opera
tion of any requirement of building regulations would be un
reasonable in relation to any particular type of building matter, 
he may, either on an application made to him or of his own 
accord, give a direction dispensing with or relaxing that require
ment generally in relation to that type of building matter, either 
unconditionally or subject to compliance with any conditions 
specified in the direction, being conditions with respect to matters 
directly connected with the dispensation or relaxation.

(2) A direction under subsection (1) above—
(a) shall, if it so provides, cease to have effect at the end of

such period as may be specified in the direction ;
(b) may be varied or revoked by a subsequent direction of

the Secretary of State.
(3) Building regulations may require a person making an 

application under subsection (1) above to pay the Secretary of 
State the prescribed fee ; and, without prejudice to section 4(2) 
of the 1961 Act, regulations made by virtue of this subsection 
may prescribe different fees for different cases:

Provided that the Secretary of State may in any particular 
case remit the whole or part of any fee payable by virtue of this 
subsection.

(4) Before giving a direction under this section the Secretary 
of State shall consult such bodies as appear to him to be 
representative of the interests concerned (including in particular, 
in the case of a direction that relates to a requirement relevant 
to any of their functions, the National Water Council).

Part 111
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(5) Where the Secretary of State gives a direction under this 
section, he shall publish notice of that fact in such manner as 
he thinks fit.

(6) A person who contravenes any condition specified in a 
direction given under this section or permits any such condition 
to be contravened £hall be liable to a fine not exceeding £400 
and to a further fine not exceeding £50 for each day on which 
the offence continues after he is convicted.

(7) If at any time a direction under subsection (1) above dis
pensing with or relaxing a requirement of building regulations 
ceases to have effect by virtue of subsection (2)(a) above or is 
varied or revoked under subsection (2)(b) above, that fact shall 
not affect the continued operation of the direction (with any 
conditions specified therein) in any case in which before that 
time—

(a) plans of the proposed work were, in accordance with
building regulations, deposited with a local authority ;
or

(b) a building notice was served on the district surveyor
in pursuance of section 83 of the London Building Acts
(Amendment) Act 1939.

(8) In this section and section 67 below “ building matter ” 
means any building or other matter whatsoever to which build
ing regulations are in any circumstances applicable.

67.—(1) The following provisions of this section shall have 
effect with a view to enabling the Secretary of State, either on 
an application made to him or of his own accord, to approve 
any particular type of building matter as complying, either 
generally or in any class of case, with particular requirements 
of building regulations.

(2) An application for the approval under this section of a type 
of building matter shall comply with any requirements of build
ing regulations as to the form of such applications and the 
particulars to be included therein.

(3) Where under subsection (1) above the Secretary of State 
approves a type of building matter as complying with particular 
requirements of building regulations either generally or in any 
class of case, he may issue a certificate to that effect specifying- -

(a) the type of building matter to which the certificate
relates ;

(b) the requirements of building regulations to which the
certificate relates; and

(c) where applicable, the class or classes of case to which
the certificate applies.



Health and Safety at Work etc. Act 1974 c. 37 71

(4) A certificate under this section shall, if it so provides. Part ill 
cease to have effect at the end of such period as may be specified
in the certificate.

(5) If, while a certificate under this section is in force, it is 
found, in any particular case involving a building matter of the 
type to which the certificate relates, that the building matter in 
question is of that type and the case is one to which the certificate 
applies, that building matter shall in that particular case be 
deemed to comply with the requirements of building regulations 
to which the certificate relates.

(6) The Secretary of State may vary a certificate under this 
section either on an application made to him or of his own 
accord ; but in the case of a certificate issued on an application 
made by a person under subsection (1) above, the Secretary of 
State, except where he varies it on the application of that person, 
shall before varying it give that person reasonable notice that 
he proposes to do so.

(7) Building regulations may require a person making an 
application under subsection (1) or (6) above to pay the Secre
tary of State the prescribed fee ; and, without prejudice to section 
4(2) of the 1961 Act, regulations made by virtue of this sub
section may prescribe different fees for different cases:

Provided that the Secretary of State may in any particular 
case remit the whole or part of any fee payable by virtue 
of this subsection.

(8) The Secretary of State may revoke a certificate issued 
under this section, but before doing so in the case of a certifi
cate issued on an application under subsection (1) above shall 
give the person on whose application the certificate was issued 
reasonable notice that he proposes to do so.

(9) Where the Secretary of State issues a certificate under 
this section or varies or revokes a certificate so issued, he shall 
publish notice of that fact in such manner as he thinks fit.

(10) If at any time a certificate under this section ceases to 
have effect by virtue of subsection (4) above or is varied or 
revoked under the preceding provisions of this section, that fact 
shall not affect the continued operation of subsection (5) above by 
virtue of that certificate in any case in which before that time—

(а) plans of the proposed work were, in accordance with
building regulations, deposited with a local authority;
or

(б) a building notice was served on the district surveyor in
pursuance of section 83 of the London Building Acts 1939 c. xcvii.
(Amendment) Act 1939.

(11) For the purposes of subsection (3) above or any variation 
of a certificate under subsection (6) above, a class of case may 
be framed in any way that the Secretary of State thinks fit.
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Part III (12) The Secretary of State may by building regulations dele
gate to any person or body, to such extent and subject to such 
conditions as the Secretary of State may think fit, the powers 
of approval conferred on him by this section; and so far as 
those powers are for the time being so delegated to any person 
or body, the preceding provisions of this section, except so 
much of subsection (7) as precedes the proviso, and any build
ing regulation made by virtue of that subsection shall (subject 
to any prescribed conditions) have effect in relation to that 
person or body with the substitution of references to that person 
or body for references to the Secretary of State.

Power to 
require or 
carry out 
tests for 
conformity 
with building 
regulations.

68.—(1) The following subsection shall have effect for the 
purpose of enabling a local authority to ascertain, as regards any 
work or proposed work to which building regulations for the 
enforcement of which they are responsible are applicable, whether 
any provision of building regulations is or would be contravened 
by, or by anything done or proposed to be done in connection 
with, that work.

(2) The local authority shall have power for that purpose—
(a) to require any person by whom or on whose behalf the

work was, is being or is proposed to be done to carry 
out such reasonable tests of or in connection with the 
work as may be specified in the requirement; or

(b) themselves to carry out any reasonable tests of or in
connection with the work, and to take any samples 
necessary to enable them to carry out any such test.

(3) Without prejudice to the generality of the preceding 
subsection, the matters with respect to which tests may be 
required or carried out under that subsection include—

(a) tests of the soil or subsoil of the site of any building ;
(b) tests of any material, component or combination of

components which has been, is being or is proposed 
to be used in the construction of a building, and tests 
of any service, fitting or equipment which has been, is 
being or is proposed to be provided in or in connection 
with a building.

(4) A local authority shall have power, for the purpose of 
ascertaining whether there is or has been, in the case of any 
building, any contravention of any continuing requirement that 
applies in relation to that building—

(a) to require the owner or occupier of the building to
carry out such reasonable tests as may be specified 
in the requirement under this paragraph; or

(b) themselves to carry out any tests which they have power
to require under the preceding paragraph, and to take 
any samples necessary to enable them to carry out any 
such test.
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In this subsection “ continuing requirement ” means a continu- Part III 
ing requirement imposed by building regulations made by virtue 
of section 65(1) or (2).

(5) The expense of carrying out any tests which a person is 
required to carry out under this section shall be met by that 
person:

Provided that the local authority, on an application made to 
them, may, if they think it reasonable to do so, direct that the 
expense of carrying out any such tests, or such part of that 
expense as may be specified in the direction, shall be met by the 
local authority.

(6) Any question arising under this section between a local 
authority and any person as to the reasonableness—

(a) of any test specified in a requirement imposed on him by
the authority under this section ; or

(b) of a refusal by the authority to give a direction under
subsection (5) above on an application made by him ; 
or

(c) of a direction under that subsection given on such an
application,

may on the application of that person be determined by a court 
of summary jurisdiction ; and in a case falling within paragraph 
(b) or (c) above the court may order the expense to which the 
application relates to be met by the local authority to such extent 
as the court thinks just.

69.—(1) On an appeal to the Secretary of State under section Provisions 
64 of the 1936 Act, section 7 of the 1961 Act or section 64 °f^c'^n®^c to 
this Act. the Secretary of State may at his discretion afford to l(;epSecretarv 
the appellant and the local authority an opportunity of appearing of State under 
before, and being heard by, a person appointed by the Secretary certain 
of State for the purpose. provisions.

(2) On determining any such appeal as is mentioned in sub
section (1) above, the Secretary of State shall give such directions, 
if any, as he considers appropriate for giving effect to his 
determination.

(3) Where the Secretary of State gives a decision in pro
ceedings—

* (a) on any such appeal as is mentioned in subsection (1) 
above; or

(b) on a reference under section 67 of the 1936 Act; or
(c) on any application for a direction under section 6 of

the 1961 Act where the power of giving the direction 
is not exerciseable by the local authority, 

the relevant person or the local authority may appeal to the 
High Court against the decision on a point of law.
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Part III In this subsection “ the relevant person ”—
(i) as regards such an appeal as is mentioned in paragraph 

(a) above, means the appellant;
(ii) as regards a reference under the said section 67. means 

the person on whose application (jointly with the local 
authority) the reference was made ;

(iii) as regards any such application as is mentioned in 
paragraph (c) above, means the applicant.

(4) At any stage of the proceedings on any such appeal, 
reference or application as is mentioned in the preceding sub
section, the Secretary of State may state any question of law 
arising in the course of the proceedings in the form of a special 
case for the decision of the High Court; and a decision of the 
High Court on a case stated by virtue of this subsection shall 
be deemed to be a judgment of the court within the meaning

1925 c. 49. of section 27 of the Supreme Court of Judicature (Consolidation) 
Act 1925 (jurisdiction of the Court of Appeal to hear and deter
mine appeals from any judgment of the High Court).

(5) In relation to any proceedings in the High Court or the 
Court of Appeal brought by virtue of this section the power to 
make rules of court shall include power to make rules—

(a) prescribing the powers of the High Court or the Court
of Appeal with respect to the remitting of the matter 
with the opinion or direction of the court for re-hearing 
and determination by the Secretary of State ; and

(b) providing for the Secretary of State, either generally 
or in such circumstances as may be prescribed by the 
rules, to be treated as a party to any such proceedings 
and to be entitled to appear and to be heard accord
ingly.

(6) Rules of court relating to any such proceedings as are 
mentioned in subsection (5) of this section may provide for 
excluding so much of section 63(1) of the said Act of 1925 as 
requires appeals to the High Court to be heard and determined 
by a Divisional Court; but no appeal to the Court of Appeal 
shall be brought by virtue of this section except with the leave 
of the High Court or the Court of Appeal.

(7) In this section “ decision ” includes a direction, and 
references to the giving of a decision shall be construed 
accordingly.

(8) Without prejudice to section 4(5) of the 1961 Act, building 
regulations may in connection with any such appeal as is 
mentioned in subsection (1) above include such supplementary 
provisions with respect to procedure as the Secretary of State 
fhinks fit.
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70.—(1) The following enactments (which relate to the power Part III 
to make, and other matters connected with, building regula- Power to 
lions), namely sections 61, 62 and 67 of the 1936 Act and make building 
sections 4(2) and (5) to (7), 5 and 9 of the 1961 Act, shall (with j;e8ulations 
this Part, except section 75 and Schedule 7) apply through- j^ndoiT 
out Inner London as they apply elsewhere in England and 
Wales; but without prejudice to that power as extended by this 
subsection, this subsection shall not of itself cause any building 
regulations made before it comes into force to apply to Inner 
London.

(2) Subject to any provision made by virtue of section 62(4) 
it shall be the duty of the Greater London Council to enforce 
in Inner London any building regulations which are in force 
there except to the extent that other local authorities or district 
surveyors within the meaning of the London Building Acts 
1930 to 1939 are by virtue of building regulations made 
responsible for their enforcement there.

(3) Where by virtue of this section or section 62(4) local 
authorities or any prescribed person or class of persons (other 
than local authorities) are made responsible for enforcing, or 
performing prescribed functions under or in connection with, 
building regulations in force in Inner London, then, without 
prejudice to the said section 62(4), building regulations may in 
that connection provide for any prescribed provision falling 
within section 76(1 )(a) or (b) but not mentioned in subsection 
(1) above to apply (with any prescribed modifications, and 
notwithstanding paragraph 12 or 34 of Part I of Schedule 11
to the London Government Act 1963) in relation to any such 1963 c. 33. 
authority or person, or persons of any such class, as that pro
vision applies in relation to a local authority outside Inner 
London.

(4) Without prejudice to the generality of section 62(5) 
building regulations may repeal or modify any provision to 
which this subsection applies if it appears to the Secretary 
of State'that the repeal or, as the case may be, the modification 
of that provision is expedient in consequence of the provisions 
of this section or in connection with any provision contained 
in building regulations that apply to or to any part of Inner 
London.

(5) The preceding subsection applies to any provision—
(a) of the London Building Acts 1930 to 1939 ;
(b) of any enactment contained in this Act, other than this

Part, or in any other Act passed before or in the same 
Session as this Act, in so far as that provision—

(i) applies to or to any part of Inner London ; and
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Part III

1963 c. 33.

Civil liability.

(ii) relates to, or to the making of, byelaws for or 
for any part of Inner London with respect to any 
matter for or in connection with which provision 
can be made by building regulations ;

(c) of any byelaws made or having effect under the said 
Acts or of any such byelaws as are mentioned in 
paragraph (b)(n) above.

(6) Before making any building regulations that provide for 
the repeal or modification of any provision to which the 
preceding subsection applies, the Secretary of State shall (with
out prejudice to the requirements as to consultation in section 
9(3) of the 1961 Act) consult the Greater London Council and 
any other local authority who appear to him to be concerned.

(7) In this section “ Inner London ” means the area 
comprising the Inner London boroughs, the City, and the Inner 
Temple and the Middle Temple.

(8) In Part I of Schedule 11 to the London Government Act 
1963 (modifications of Public Health Acts)—

(a) in paragraph 12, for the words “ 53 to 55, and 57 to 71 ”
there shall be substituted the words “ 54, 55, 57 to 
60, 64 to 66, 69. 70 and (so far as unrepealed) 71 ”;

(b) in paragraph 34, for the words “ 4 to 11” there shall
be substituted the words “ 4(3) and (4), 6 to 8 and 10 
and (except in so far as it amends any enactment 
mentioned in section 70(1) of the Health and Safety 
at Work etc. Act 1974) section 11 ”.

71.—(1) Subject to the provisions of this section, breach of a 
duty imposed by building regulations shall, so far as it causes 
damage, be actionable except in so far as the regulations 
provide otherwise ; and as regards any such duty building regula
tions may provide for any prescribed defence to be available 
in any action for breach of that duty brought by virtue of this 
subsection.

(2) Subsection (1) above and any defence provided for in 
regulations made by virtue thereof shall not apply in the case 
of a breach of such duty in connection with a building erected 
before the date on which that subsection comes into force unless 
the regulations imposing the duty apply to or in connection with 
the building by virtue of section 62 of the 1936 Act or section 
65(2) of this Act.

(3) Nothing in this section shall be construed as affecting 
the extent (if any) to which breach—

(a) of a duty imposed by or arising in connection with 
this Part or any other enactment relating to building 
regulations; or
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(b) of a duty imposed by building regulations in a case to 
which subsection (1) above does not apply.

is actionable, or as prejudicing any right of action which exists 
apart from the enactments relating to building regulations.

(4) In this section “ damage ” includes the death of, or injury 
to, any person (including any disease and any impairment of a 
person’s physical or mental condition).

72.—(1) Except in so far as building regulations provide 
otherwise, the substantive provisions of building regulations—

(a) shall apply in relation to work carried out or proposed
to be carried out by or on behalf of a Crown authority 
(whether or not in relation to a Crown building) 
as they would apply if the person by or on behalf of 
whom the work was or is to be carried out were not 
a Crown authority ; and

(b) so far as they consist of continuing requirements, shall
apply to Crown authorities (whether or not in relation 
to Crown buildings) as they apply to persons who are 
not Crown authorities.

(2) In so far as building regulations so provide as regards 
any of the substantive requirements of building regulations, 
those requirements shall apply in relation to work carried out 
or proposed to be carried out as mentioned in subsection (\)(a) 
above in Inner London and, so far as they consist of continuing 
requirements, shall apply to Crown authorities there as men
tioned in subsection (l)(fr) above, even if those requirements 
do not apply there in the case of work carried out or proposed 
to be carried out otherwise than by or on behalf of a Crown 
authority or, in the case of continuing requirements, do not 
apply there to persons other than Crown authorities.

In this subsection “ Inner London ” has the same meaning 
as in section 70.

(3) Except in so far as building regulations provide other
wise, building regulations and the enactments relating to build
ing regulations—

(a) shall apply in relation to work carried out or proposed 
to be carried out in relation to a Crown building 
otherwise than by or on behalf of a Crown authority, 
and, in the case of section 65 and building regulations 
made by virtue thereof, shall in relation to a Crown 
building apply to persons other than Crown authori
ties, as they would apply if the building were not a 
Crown building ; and

Part III

Application 
to Crow n.
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Part III ib) shall apply in relation to work carried out or proposed 
to be carried out by or on behalf of a government 
department acting for a person other than a Crown 
authority as they would apply if the work had been 
or were to be carried out by that person.

(4) Section 341 of the 1936 Act (power to apply provisions of 
that Act to Crown property) shall not apply to provisions 
relating to building regulations.

(5) Section 71 and any building regulations made by virtue 
of subsection (1) of that section shall apply in relation to duties 
imposed by building regulations in their application in accord
ance with the preceding provisions of this section.

(6) In the case of work carried out or proposed to be car
ried out by or on behalf of a Crown authority, and in any case 
in which a Crown authority is or (apart from any dispensation 
or relaxation) will be subject to any continuing requirements, 
that authority may exercise the like powers of dispensing with or 
relaxing the substantive requirements of building regulations or. 
as the case may be, the continuing requirements in question as 
are conferred on the Secretary of State and local authorities by 
virtue of section 6 of the 1961 Act (other than a power excepted 
by the following subsection), subject, however, to the like 
requirements as to consultation (if any) as apply by virtue of 
section 62(1) in the case of a local authority (but not the require
ments of the said section 6 as to consultation with the local 
authority) and to the like requirements as in the case of the 
Secretary of State apply by virtue of section 8 of that Act 
(opportunity to make representations about proposal to relax 
building regulations); and no application shall be necessary for 
the exercise of any such powers by virtue of this subsection.

In relation to any continuing requirements references in this 
subsection to the said section 6 are references thereto as modified 
by section 65(5).

(7) The power excepted from the preceding subsection is one 
which by virtue of section 62(4) is exercisable otherwise than by 
a local authority.

(8) For the purposes of subsection (6) above work carried out 
or proposed to be carried out by or on behalf of a government 
department acting for another Crown authority shall be treated 
as carried out or proposed to be carried out by or on behalf 
of that department (and not by or on behalf of the other 
Crown authority).

(9) In this section—
“ continuing requirement ” means a continuing requirement 

of building regulations imposed by virtue of section 
65(1) or (2)(n) or (b).
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“ Crown authority ” means the Crown Estate Commission- Part III 
ers, a Minister of the Crown, a government department, 
any other person or body whose functions are per
formed on behalf of the Crown (not being a person or 
body whose functions are performed on behalf of Her 
Majesty in her private capacity), or any person acting 
in right of the Duchy of Lancaster or the Duchy of 
Cornwall ;

“ Crown building ” means a building in which there is a 
Crown interest or a Duchy interest;

“ Crown interest ” means an interest belonging to Her 
Majesty in right of the Crown or belonging to a gov
ernment department, or held in trust for Her Maje sty 
for the purposes of a government department;

“ Duchy interest ” means an interest belonging to Her 
Majesty in right of the Duchy of Lancaster, or be
longing to the Duchy of Cornwall.

(10) If any question arises under this section as to which 
Crown authority is entitled to exercise any such powers as are 
mentioned in subsection (6) above, that question shall be referred 
to the Treasury, whose decision shall be final.

OU The preceding provisions of this section shall, with any 
necessary modifications, apply in relation to the making of a 
material change in the use of a building within the meaning of 
building regulations made for the purposes of section 62(1 He) 
of the 1936 Act (as substituted by this Part) as they apply in 
relation to the carrying out of work.

73.—(1) The provisions of section 72, except subsections (2) Application 
to (4), shall apply in relation to the United Kingdom Atomic Kj^dom 
Energy Authority (in this section referred to as “ the Authority ”) Atomic Energy 
as if—- Authority.

(a) the Authority were a Crown authority ;
(b) any building belonging to or occupied by the Authority

were a Crown building ; and
(c) the references in subsection (1) to not being a Crown

authority were references to being neither a Crown 
authority nor the Authority,

but so that the said provisions shall not by virtue of this sub
section apply in relation to dwelling-houses or offices belonging 
to or occupied by the Authority.

(2) Subject to the said provisions as applied by the preceding 
subsection, building regulations and the enactments relating to 
building regulations shall not apply in relation to buildings 
belonging to or occupied by the Authority, being buildings other 
than dwelling-houses or offices.
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Part III 74.—(1) For the purposes erf any enactment to which this sub-
Meaning of section applies—

(a) “ building ” means any permanent or temporary build
ing and, unless the context otherwise requires, includes 
any other structure or erection of whatever kind or 
nature (whether permanent or temporary), and in this 
paragraph, “ structure or erection ” shall include a 
vehicle, vessel, hovercraft, aircraft or other movable 
object of any kind in such circumstances as may be 
prescribed (being circumstances which in the opinion of 
the Secretary of State justify treating it for those 
purposes as a building);

(b) unless the context otherwise requires, any reference to a 
building includes a reference to part of a building, and 
any reference to the provision of services, fittings and 
equipment in or in connection with buildings, or to 
services, fittings and equipment so provided, includes 
a reference to the affixing of things to buildings or, as 
the case may be, to things so affixed ; and

(c) references to the construction or erection of a building 
shall include references to—

(i) the carrying out of such operations (whether 
for the reconstruction of a building, the roofing over 
of an open space between walls or buildings, or 
otherwise) as may be designated in building regula
tions as operations falling to be treated for those 
purposes as the construction or erection of a 
building, and

(ii) the conversion of a movable object into what 
is by virtue of paragraph (a) above a building.

and “ construct ” and “ erect ” shall be construed 
accordingly.

(2) The preceding subsection applies to sections 61 to 71 of 
the 1936 Act and to any other enactment (whether or not con
tained in the 1936 Act or this Act) which relates to building 
regulations or mentions “ buildings ” or “ a building ” in a con
text from which it appears that those expressions are there in
tended to have the same meaning as in the said sections 61 
to 71.

(3) Unless the context otherwise requires, references in this 
Act or any other enactment (whether passed before or after this 
Act) to building regulations shall, in any particular case in 
relation to which any requirement of building regulations is for 
the time being dispensed with, waived, relaxed or modified by 
virtue of section 6 of the 1961 Act, section 66 of this Act or 
any other enactment, be construed as references to building 
regulations as they apply in that case.

“building” etc. 
in connection 
with, and con
struction of 
references to, 
building 
regulations.
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75. The Building (Scotland) Act 1959 shall have effect subject 
to the amendments provided for in Schedule 7.

Part III
Amendment of 
Building (Scotland) 
Act 1959.
1959 c. 24.

76.—(1) The following provisions, namely— Construction
(a) so much of Part II of the 1936 Act as relates to build- interpretation

ing regulations ; of Part III and
(b) so much of Part II of the 1961 Act as relates to provisions

building regulations ; and relating to
(c) this Part, except section 75 and Schedule 7 ; regulations.

shall be construed as one ; and Part XII of the 1936 Act shall 
have effect as if the provisions mentioned in paragraph (b) and 
(c) above (as well as those mentioned in paragraph (a)) were 
contained in Part II of that Act.

(2) For the purposes of the provisions mentioned in subsec
tion (l)(a) to (c) above—

(a) “ local authority ” means a district council, the Greater
London Council, a London borough council, the Sub- 
Treasurer of the Inner Temple or the Under-Treasurer 
of the Middle Temple, and includes the Council of the 
Isles of Scilly ; and

(b) the definitions of “local authority” in section 1(2)
of the 1936 Act and section 2(3) of the 1961 Act shall 
not apply ;

and in section 1(1) of the 1961 Act (Part II of that Act to be 
construed as one with Part II of the 1936 Act), after the words 
“ Part II of this Act” there shall be inserted the words “ , except 
so much of it as relates to building regulations,”

(3) In this Part—
“ the 1936 Act ” means the Public Health Act 1936 ; 1935 c. 49.
“ the 1961 Act ” means the Public Health Act 1961 ; 1961 c. 64.
“ the substantive requirements of building regulations ” 

means the requirements of building regulations with 
respect to the design and construction of buildings and 
the provision of services, fittings and equipment in or 
in connection with buildings (including requirements 
imposed by virtue of section 65(1) or (2)(a) or (b)), as 
distinct from procedural requirements.

(4) In this Part, in sections 61 to 71 of the 1936 Act and in 
sections 4 to 8 of the 1961 Act “ prescribed” means prescribed 
by building regulations.
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Amendment of 
Radiological 
Protection 
Act 1970.
1970 c. 46.

1963 c. 41.

Amendment of 
Fire
Precautions 
Act 1971.
1971 c. 40.

Part IV
Miscellaneous and General

77. —(1) Section 1 of the Radiological Protection Act 1970 
(establishment and functions of the National Radiological Pro
tection Board) shall be amended in accordance with the follow
ing provisions of this subsection—

(a) after subsection (6) there shall be inserted as subsection
(6A)—

“ (6A) In carrying out such of their functions as 
relate to matters to which the functions of the Health 
and Safety Commission relate, the Board shall (with
out prejudice to subsection (7) below) att in consul
tation with the Commission and have regard to the 
Commission’s policies with respect to such matters.” ;

(b) after subsection (7) there shall be inserted as subsections
(7A) and (7B)—

“ (7A) Without prejudice to subsection (6) or (7) 
above, it shall be the duty of the Board, if so directed 
by the Health Ministers, to enter into an agreement 
with the Health and Safety Commission for the 
Board to carry out on behalf of the Commission such 
of the Commission’s functions relating to ionising or 
other radiations (including those which are not 
electro-magnetic) as may be determined by or in 
accordance with the direction; and the Board shall 
have power to carry out any agreement entered into 
in pursuance of a direction under this subsection.

(7B) The requirement as to consultation in sub
section (7) above shall not apply to a direction under 
subsection 7(A).”;

(c) in subsection (8), after the words “ subsection (7) ”
there shall be inserted the words “ or (7A) ”.

(2) In section 2(6) of the Radiological Protection Act 1970 
(persons by whom, as regards premises occupied by the said 
Board, sections 1 to 51 of the Offices, Shops and Railway 
Premises Act 1963 and regulations thereunder are enforceable) 
for the words from “ inspectors appointed ” to the end of the 
subsection there shall be substituted the words “ inspectors 
appointed by the Health and Safety Executive under section 19 
of the Health and Safety at Work etc. Act 1974.”

78. —(1) The Fire Precautions Act 1971 shall be amended in 
accordance with the following provisions of this section.

(2) In section 1(2) (power to designate uses of premises for 
which fire certificate is compulsory) at the end there shall be 
inserted as paragraph (/)—

“ (/) use as a place of work.”
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(3) In section 2 (premises exempt from section 1), paragraphs Part IV 
(a) to (c) (which exempt certain premises covered by the Offices, 1963 c. 41. 
Shops and Railway Premises Act 1963, the Factories Act 1961 1951 c. 34. 
or the Mines and Quarries Act 1954) shall cease to have effect. 1954 c. 70.

(4) After section 9 there shall be inserted as section 9A—
9A.—(1) All premises to which this section apphes 

shall be provide*! with such means of escape in case 
of fire for the persons employed to work therein as 
may reasonably be required in the circumstances of 
the case.

(2) The premises to which this section applies 
are—

(a) office premises, shop premises and railway 
premises to which the Offices, Shops and 
Railway Premises Act 1963 applies; and

(b) premises which are deemed to be such 
premises for the purposes of that Act,

being (in each case) premises in which persons are 
employed to work.

(3) In determining, for the purposes of this section, 
what means of escape may reasonably be required 
in the case of any premises, regard shall be had 
(amongst other things) not only to the number of 
persons who may be expected to be working in the 
premises at any time but also to the number of per
sons (other than those employed to work therein) 
who may reasonably be expected to be resorting to 
the premises at that time.

(4) In the event of a contravention of subsection 
(1) above the occupier of the premises shall be 
guilty of an offence and liable on summary convic
tion to a fine not exceeding £400.”

(5) In section 12(1) (power to make regulations about fire 
precautions as regards certain premises), at the end there shall 
be added the words “ and nothing in this section shall confer 
on the Secretary of State power to make provision with respect 
to the taking or observance of special precautions in connection 
with the carrying on of any manufacturing process.

(6) In section 17 (duty of fire authorities to consult other 
authorities before requiring alterations to buildings)—

(a) in subsection (1), the word “and” shall be omitted 
where last occurring in paragraph (i) and shall be 
added at the end of paragraph (ii), and after paragraph

“ Duty to 
provide 
certain 
premises 
with means 
of escape in 
case of fire.
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Part IV (ii) there shall be added as paragraph (iii)—
“ (iii) if the premises are used as a place of work 

and are within the field of responsibility of one or 
more enforcing authorities within the meaning of 
Part I of the Health and Safety at Work etc. Act 
1974, consult that authority or each of those autho
rities.” ;

(b) in subsection (2) (clarification of references in section 9
to persons aggrieved), for the words “ or buildings 
authority ” there shall be substituted the words 
“ buildings authority or other authority ” ;

(c) after subsection (2) there shall be added as subsection
(3) —

“ (3) Section 18(7) of the Health and Safety at 
Work etc. Act 1974 (meaning in Part I of that Act 
of ‘ enforcing authority ’ and of such an authority’s 
‘ field of responsibility ’) shall apply for the purposes 
of this section as it applies for the purposes of that 
Part.”

(7) In section 18 (enforcement of Act)—
(a) for the word “ it ” there shall be substituted the words

“ (1) Subject to subsection (2) below, it ” ;
(b) for the word “ section ” there shall be substituted the

word “ subsection ” ; and
(c) after the word “ offence ” there shall be added as sub

section (2)—
“ (2) A fire authority shall have power to arrange 

with the Health and Safety Commission for such 
of the authority’s functions under this Act as may 
be specified in the arrangements to be performed on 
their behalf by the Health and Safety Executive 
(with or without payment) in relation to any par
ticular premises so specified which are used as a 
place of work.”

(8) In section 40 (application to Crown etc.)—
(a) in subsection (l)(a) (provisions which apply to premises

occupied by the Crown), after the word “ 6 ” there 
shall be inserted the words “, 9A (except subsection
(4) ) ”;

(b) in subsection (!)(£>) (provisions which apply to premises
owned, but not occupied by, the Crown), after the 
word “ 8 ” there shall be inserted the word “ 9A ”;

(c) in subsection (10) (application of Act to hospital
premises in Scotland), for the words from “ Regional ” 
to “ hospitals ” there shall be substituted the words 
“ Health Board ” ;



Health and Safety at Work etc. Act 1974 c. 37 85

(d) after subsection (10) there shall be inserted the following Part IV 
subsection—

“ (10A) This Act shall apply to premises in 
England occupied by a Board of Governors of a 
teaching hospital (being a body for the time being 
specified in an order under section 15(1) of the 
National Health Service Reorganisation Act 1973) 1973 c. 12. 
as if they were premises occupied by the Crown.”.

(9) In section 43(1) (interpretation) there shall be added at 
the end of the following definition—

“work ” has the same meaning as it has for the purposes 
of Part I of the Health and Safety at Work etc. Act 
1974 ”.

(10) Schedule 8 (transitional provisions with respect to fire
certificates under the Factories Act 1961 or the Offices, Shops 1961 c. 34. 
and Railway Premises Act 1963) shall have effect. 1963 c. 41.

79—(1) The Companies Act 1967 shall be amended in Amendment of
accordance with the following provisions of this section. Companies

Acts as to
(2) In section 16 (additional general matters to be dealt with directors’

in directors’ reports) in subsection (1) there shall be added after reP°rts- 
paragraph (/)— 1967 c- 81-

“ (g) in the case of companies of such classes as may be 
prescribed in regulations made by the Secretary of 
State, contain such information as may be so pre
scribed about the arrangements in force in that year 
for securing the health, safety and welfare at work of 
employees of the company and its subsidiaries and 
for protecting other persons against risks to health or 
safety arising out of or in connection with the activities 
at work of those employees.”

(3) After subsection (4) of the said section 16 there shall be 
added—

“ (5) Regulations made under paragraph (g) of subsec
tion (1) above may—

(a) make different provision in relation to companies
of different classes;

(b) enable any requirements of the regulations to 
be dispensed with or modified in particular cases 
by any specified person or by any person authorised 
in that behalf by a specified authority ;

(c) contain such transitional provisions as the Secretary
of State thinks necessary or expedient in con
nection with any provision made by the 
regulations.



86

Part IV

Genera] 
power to 
repeal or 
modify Acts 
and
instruments

c. 37 Health and Safety at Work etc. Act 1974

(6) The power to make regulations under the said para
graph (g) shall be exercisable by statutory instrument which 
shall be subject to annulment in pursuance of a resolution 
of either House of Parliament.

(7) Any expression used in the said paragraph (g) and 
in Part I of the Health and Safety at Work etc. Act 1974 
shall have the same meaning in that paragraph as it has in 
that Part of that Act and section 1(3) of that Act shall 
apply for interpreting that paragraph as it applies for 
interpreting that Part of that Act; and in subsection (5) 
above “ specified ” means specified in regulations made 
under that paragraph ”.

80.—(1) Regulations made under this subsection may repeal 
or modify any provision to which this subsection applies if it 
appears to the authority making the regulations that the repeal 
or, as the case may be, the modification of that provision is 
expedient in consequence of or in connection with any provision 
made by or under Part I.

(2) Subsection (1) above applies to any provision, not being 
among the relevant statutory provisions, which—

(a) is contained in this Act or in any other Act passed
before or in the same Session as this Act; or

(b) is contained in any regulations, order or other instru
ment of a legislative character which was made under 
an Act before the passing of this Act; or

(c) applies, excludes or for any other purpose refers to
any of the relevant statutory provisions and is contained 
in any regulations, order or other instrument of a 
legislative character which is made under an Act but 
does not fall within paragraph (b) above.

(3) Without prejudice to the generality of subsection (1) above, 
the modifications which may be made by regulations thereunder 
include modifications relating to the enforcement of provisions 
to which this section applies (including the appointment of 
persons for the purpose of such enforcement, and the powers of 
persons so appointed).

(4) The power to make regulations under subsection (1) above 
shall be exercisable—

(a) in relation to provisions not relating exclusively to
agricultural operations, by the Secretary of State ;

(b) in relation to provisions relating exclusively to the
relevant agricultural purposes, by the appropriate 
agriculture authority ;

but before making regulations under that subsection the Sec
retary of State or the appropriate agriculture authority shall
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consult such bodies as appear to the Secretary of State or, as the Part IV 
case may be, that authority to be appropriate.

(5) Regulations under subsection (1) above in relation to 
provisions falling within subsection (4)(6) above may be either 
regulations applying to Great Britain and made by the Minister 
of Agriculture, Fisheries and Food and the Secretary of State 
acting jointly, or regulations applying to England and Wales 
only and made by the said Minister, or regulations applying to 
Scotland only and made by the Secretary of State ; and in 
subsection (4)(f>) above “ the appropriate agriculture authority ” 
shall be construed accordingly.

(6) In this section “ the relevant statutory provisions,” “ the 
relevant agricultural purposes ” and “ agricultural operation ” 
have the same meaning as in Part I.

81. There shall be paid out of money provided by Expenses and 
Parliament— receipts.

(a) any expenses incurred by a Minister of the Crown or
government department for the purposes of this Act ; 
and

(b) any increase attributable to the provisions of this Act
in the sums payable under any other Act out of money 
so provided ;

and any sums received by a Minister of the Crown or govern
ment department by virtue of this Act shall be paid into the 
Consolidated Fund.

82.—(1) In this Act— General
provisions as to

(a) “ Act ” includes a provisional order confirmed by an interpretation
Act ; and

regulations.
(b) “ contravention ” includes failure to comply, and

“ contravene ” has a corresponding meaning ;
(c) “ modifications ” includes additions, omissions and

amendments, and related expressions shall be con
strued accordingly;

(d) any reference to a Part, section or Schedule not other
wise identified is a reference to that Part or section of, 
or Schedule to, this Act.

(2) Except in so far as the context otherwise requires, any 
reference in this Act to an enactment is a reference to it as 
amended, and includes a reference to it as applied, by or under 
any other enactment, including this Act.
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Part IV

Minor and 
consequential 
amendments, 
and repeals.

Extent, and 
application 
of Act.

(3) Any power conferred by Part I or II or this Part to make 
regulations—

(a) includes power to make different provision by the regu
lations for different circumstances or cases and to in
clude in the regulations such incidental, supplemental 
and transitional provisions as the authority making the 
regulations considers appropriate in connection with 
the regulations; and

(b) shall be exercisable by statutory instrument, which shall
be subject to annulment in pursuance of a resolution 
of either House of Parliament.

83. —(1) The enactments mentioned in Schedule 9 shall have 
effect subject to the amendments specified in that Schedule 
(being minor amendments or amendments consequential upon 
the provisions of this Act).

(2) The enactments mentioned in Schedule 10 are hereby 
repealed to the extent specified in the third column of that 
Schedule.

84. —(1) This Act, except—
(a) Part I and this Part so far as may be necessary to

enable regulations under section 15 or 30 to be made 
and operate for the purpose mentioned in paragraph 2 
of Schedule 3 ; and

(b) paragraphs 2 and 3 of Schedule 9. 
does not extend to Northern Ireland.

(2) Part III, except section 75 and Schedule 7, does not 
extend to Scotland.

(3) Her Majesty may by Order in Council provide that the 
provisions of Parts I and II and this Part shall, to such extent 
and for such purposes as may be specified in the Order, apply 
(with or without modification) to or in relation to persons, pre
mises. work, articles, substances and other matters (of whatever 
kind) outside Great Britain as those provisions apply within 
Great Britain or within a part of Great Britain so specified.

For the purposes of this subsection “ premises ”, “ work ” 
and “ substance ” have the same meaning as they have for the 
purposes of Part I.

(4) An Order in Council under subsection (3) above—
(a) may make different provision for different circumstances

or cases;
(b) may (notwithstanding that this may affect individuals

or bodies corporate outside the United Kingdom) 
provide for any of the provisions mentioned in that
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subsection, as applied by such an Order, to apply to Part IV 
individuals whether or not they are British subjects 
and to bodies corporate whether or not they are 
incorporated under the law of any part of the United 
Kingdom ;

(c) may make provision for conferring jurisdiction on any
court or class of courts specified in the Order with 
respect to offences under Part I committed outside 
Great Britain or with respect to causes of action arising 
by virtue of section 47(2) in respect of acts or omissions 
taking place outside Great Britain, and for the deter
mination, in accordance with the law in force in such 
part of Great Britain as may be specified in the Order, 
of questions arising out of such acts or omissions ;

(d) may exclude from the operation of section 3 of the 
Territorial Waters Jurisdiction Act 1878 (consents 1878 c. 73. 
required for prosecutions) proceedings for offences
under any provision of Part I committed outside Great 
Britain ;

(e) may be varied or revoked by a subsequent Order in
Council under this section ;

and any such Order shall be subject to annulment in pursuance 
of a resolution of either House of Parliament.

(5) In relation to proceedings for an offence under Part I 
committed outside Great Britain by virtue of an Order in 
Council under subsection (3) above, section 38 shall have effect 
as if the words “ by an inspector, or ” were omitted.

(6) Any jurisdiction conferred on any court under this section 
shall be without prejudice to any jurisdiction exercisable apart 
from this section by that or any other court.

85.—(1) This Act may be cited as the Health and Safety Short title and
at Work etc. Act 1974. commence

ment.
(2) This Act shall come into operation on such day as the 

Secretary of State may by order made by statutory instrument 
appoint, and different days may be appointed under this sub
section for different purposes.

(3) An order under this section may contain such transi
tional provisions and savings as appear to the Secretary of 
State to be necessary or expedient in connection with the 
provisions thereby brought into force, including such adapta
tions of those provisions or any provision of this Act then in 
force as appear to him to be necessary or expedient in 
consequence of the partial operation of this Act (whether 
before or after the day appointed by the order).
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SCHEDULES

Sections 1 and SCHEDULE 1
53.

Existing Enactments which are Relevant 
Statutory Provisions

Chapter Short title
Provisions which are 

relevant statutory provisions

1875 c. 17. The Explosives Act 1875. The whole Act except sections 
30 to 32, 80 and 116 to 121.

1882 c. 22. The Boiler Explosions Act 
1882.

The whole Act.

1890 c. 35. The Boiler Explosions Act 
1890.

The whole Act.

1906 c. 14. The Alkali, &c. Works 
Regulation Act 1906.

The whole Act.

1909 c. 43. The Revenue Act 1909. Section 11.
1919 c. 23. The Anthrax Prevention 

Act 1919.
The whole Act.

1920 c. 65. The Employment of 
Women, Young Persons 
and Children Act 1920.

The whole Act.

1922 c. 35. The Celluloid and Cine
matograph Film Act 
1922.

The whole Act.

1923 c. 17. The Explosives Act 1923. The whole Act.
1926 c. 43. The Public Health (Smoke 

Abatement) Act 1926.
The whole Act.

1928 c. 32. The Petroleum (Con
solidation) Act 1928.

The whole Act.

1936 c. 22. The Hours of Employ
ment (Conventions) 
Act 1936.

The whole Act except section 5.

1936 c. 27. The Petroleum (Transfer 
of Licences) Act 1936.

The whole Act.

1937 c. 45. The Hydrogen Cyanide 
(Fumigation) Act 1937.

The whole Act.

1945 c. 19. The Ministry of Fuel and 
Power Act 1945.

Section 1(1) so far as it relates 
to maintaining and improving 
the safety, health and welfare 
of persons employed in or 
about mines and quarries in 
Great Britain.

1946 c. 59. The Coal Industry
Nationalisation Act 
1946.

Section 42(1) and (2).

1948 c. 37. The Radioactive Sub
stances Act 1948.

Section 5(1 X^)-

1951 c. 21. The Alkali, &c. Works 
Regulation (Scotland) 
Act 1951.

The whole Act.

1951 c. 58. The Fireworks Act 1951. Sections 4 and 7.
1952 c. 60. The Agriculture (Poison

ous Substances) Act 
1952.

The whole Act.
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Chapter Short title
Provisions which are 

relevant statutory provisions

1953 c. 47. The Emergency Laws 
(Miscellaneous Provi
sions) Act 1953.

Section 3.

1954 c. 70. The Mines and Quarries 
Act 1954.

The whole Act except section 
151.

1956 c. 49. The Agriculture (Safety, 
Health and Welfare 
Provisions) Act 1956.

The whole Act.

1961 c. 34. The Factories Act 1961. The whole Act except section 
135.

1961 c. 64. The Public Health Act 
1961.

Section 73.

1962 c. 58. The Pipe-lines Act 1962. Sections 20 to 26, 33, 34 and 42, 
Schedule 5.

1963 c. 41. The Offices, Shops and 
Railway Premises Act 
1963.

The whole Act.

1965 c. 57. The Nuclear Installations 
Act 1965.

Sections 1, 3 to 6, 22 and 24, 
Schedule 2.

1969 c. 10. The Mines and Quarries 
(Tips) Act 1969.

Sections 1 to 10.

1971 c. 20. The Mines Management 
Act 1971.

The whole Act.

1972 c. 28. The Employment Medical The whole Act except sections
1 Advisory Service Act 

1972.
1 and 6 and Schedule 1.

SCHEDULE 2

Additional Provisions Relating to Constitution etc. of 
the Commission and Executive

Tenure of office
1. Subject to paragraphs 2 to 4 below, a person shall hold and 

vacate office as a member or as chairman or deputy chairman in 
accordance with the terms of the instrument appointing him to 
that office.

2. A person may at any time resign his office as a member or as 
chairman or deputy chairman by giving the Secretary of State a 
notice in writing signed by that person and stating that he resigns 
that office.

3. —(1) If a member becomes or ceases to be the chairman or 
deputy chairman, the Secretary of State may vary the terms of the 
instrument appointing him to be a member so as to alter the date 
on which he is to vacate office as a member.

(2) If the chairman or deputy chairman ceases to be a member 
he shall cease to be chairman or deputy chairman, as the case 
may be.

SCH. 1

Section 10.
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Sch. 2 4.—(1) If the Secretary of State is satisfied that a member—
(a) has been absent from meetings of the Commission for a

period longer than six consecutive months without the 
permission of the Commission ; or

(b) has become bankrupt or made an arrangement with his 
creditors; or

(c) is incapacitated by physical or mental illness ; or
(d) is otherwise unable or unfit to discharge the functions of a 

member,
the Secretary of State may declare his office as a member to be 
vacant and shall notify the declaration in such manner as the 
Secretary of State thinks fit; and thereupon the office shall become 
vacant.

(2) In the application of the preceding sub-paragraph to Scotland 
for the references in paragraph (b) to a member’s having become 
bankrupt and to a member’s having made an arrangement with his 
creditors there shall be substituted respectively references to 
sequestration of a member’s estate having been awarded and to a 
member’s having made a trust deed for behoof of his creditors or a 
composition contract.

Remuneration etc. of members
5. The Commission may pay to each member such remuneration 

and allowances as the Secretary of State may determine.
6. The Commission may pay or make provision for paying, to or in 

respect of any member, such sums by way of pension, superannuation 
allowances and gratuities as the Secretary of State may determine.

7. Where a person ceases to be a member otherwise than on the 
expiry of his term of office and it appears to the Secretary of State 
that there are special circumstances which make it right for him to 
receive compensation, the Commission may make to him a payment 
of such amount as the Secretary of State may determine.

Proceedings
8. The quorum of the Commission and the arrangements relating 

to meetings of the Commission shall be such as the Commission may 
determine.

9. The validity of any proceedings of the Commission shall not be 
affected by any vacancy among the members or by any defect in the 
appointment of a member.

Staff
10. It shall be the duty of the Executive to provide for the 

Commission such officers and servants as are requisite for the proper 
discharge of the Commission’s functions ; and any reference in this 
Act to an officer or servant of the Commission is a reference to an 
officer or servant provided for the Commission in pursuance of this 
paragraph.
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11. The Executive may appoint such officers and servants as 
it may determine with the consent of the Secretary of State as to 
numbers and terms and conditions of service.

12. The Commission shall pay to the Minister for the Civil 
Service, at such times in each accounting year as may be determined 
by that Minister subject to any directions of the Treasury, sums of 
such amounts as he may so determine for the purposes of this para
graph as being equivalent to the increase during that year of such 
liabilities of his as are attributable to the provision of pensions, 
allowances or gratuities to or in respect of persons who are or have 
been in the service of the Executive in so far as that increase results 
from the service of those persons during that accounting year and 
to the expense to be incurred in administering those pensions, 
allowances or gratuities.

Performance of functions
13. The Commission may authorise any member of the Com

mission or any officer or servant of the Commission or of the 
Executive to perform on behalf of the Commission such of the 
Commission’s functions (including the function conferred on the 
Commission by this paragraph) as are specified in the authorisation.

Accounts and reports
14. —(1) It shall be the duty of the Commission—

(a) to keep proper accounts and proper records in relation to 
the accounts;

(b) to prepare in respect of each accounting year a statement 
of accounts in such form as the Secretary of State may 
direct with the approval of the Treasury ; and

(c) to send copies of the statement to the Secretary of State
and the Comptroller and Auditor General before the end 
of the month of November next following the accounting 
year to which the statement relates.

(2) The Comptroller and Auditor General shall examine, certify 
and report on each statement received by him in pursuance of this 
Schedule and shall lay copies of each statement and of his report 
before each House of Parliament

15. It shall be the duty of the Commission to make to the Secre
tary of State, as soon as possible after the end of each accounting 
year, a report on the performance of its functions during that year; 
and the Secretary of State shall lay before each House of Parliament 
a copy of each report made to him in pursuance of this paragraph.

Supplemental
16. The Secretary of State shall not make a determination or give 

his consent in pursuance of paragraph 5, 6, 7 or 11 of this Schedule 
except with the approval of the Minister for the Civil Service.

D

Sch. 2
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Sch. 2 17. The fixing of the common seal of the Commission shall be 
authenticated by the signature of the secretary of the Commission 
or some other person authorised by the Commission to act for that 
purpose.

18. A document purporting to be duly executed under the seal 
of the Commission shall be received in evidence and shall, unless 
the contrary is proved, be deemed to be so executed.

19. In the preceding provisions of this Schedule—
(a) “ accounting year ” means the period of twelve months end

ing with 31st March in any year except that die first 
accounting year of the Commission shall, if the Secretary 
of State so directs, be such period shorter or longer than 
twelve months (but not longer than two years) as is specified 
in the direction ; and

(b) “ the chairman ”, “ a deputy chairman ” and “ a member ” 
mean respectively the chairman, a deputy chairman and a 
member of the Commission.

20.—(1) The preceding provisions of this Schedule (except para
graphs 10 to 12 and 15) shall have effect in relation to the Executive 
as if—

(a) for any reference to the Commission there were substituted 
a reference to the Executive ;

(b) for any reference to the Secretary of State in paragraphs 2
to 4 and 19 and the first such reference in paragraph 7 
there were substituted a reference to the Commission;

(c) for any reference to the Secretary of State in paragraphs 5
to 7 (except the first such reference in paragraph 7) there 
were substituted a reference to the Commission acting with 
the consent of the Secretary of State ;

(d) for any reference to the chairman there were substituted a
reference to the director, and any reference to the deputy 
chairman were omitted ;

(e) in paragraph 14(lXc) for the words from “Secretary” to 
“ following ” there were substituted the words “ Commission 
by such date as the Commission may direct after the end 
of”.

(2) It shah be the duty of the Commission to include in or send 
with the copies of the statement sent by it as required by paragraph 
14(lXc) of this Schedule copies of the statement sent to it by the 
Executive in pursuance of the said paragraph 14(lXc) as adapted 
by the preceding sub-paragraph.

(3) The terms of an instrument appointing a person to be a 
member of the Executive shall be such as the Commission may 
determine with the approval of the Secretary of State and the 
Minister for the Civil Service.
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SCHEDULE 3 Section 15.

Subject-Matter of Health and Safety Regulations

1. —(1) Regulating or prohibiting—
(а) the manufacture, supply or use of any plant;
(б) the manufacture, supply, keeping or use of any substance ;
(c) the carrying on of any process or the carrying out of any 

operation.
(2) Imposing requirements with respect to the design, construc

tion. guarding, siting, installation, commissioning, examination, 
repair, maintenance, alteration, adjustment, dismantling, testing or 
inspection of any plant

(3) Imposing requirements with respect to the marking of any 
plant or of any articles used or designed for use as components in 
any plant and in that connection regulating or restricting the use 
of specified markings.

(4) Imposing requirements with respect to the testing, labelling or 
examination of any substance.

(5) Imposing requirements with respect to the carrying out of 
research in connection with any activity mentioned in sub- 
paragraphs (1) to (4) above.

2. —(1) Prohibiting the importation into the United Kingdom or 
the landing or unloading there of articles or substances of any 
specified description, whether absolutely or unless conditions 
imposed by or under the regulations are complied with.

(2) Specifying, in a case where an act or omission in relation to such 
an importation, landing or unloading as is mentioned in the preceding 
sub-paragraph constitutes an offence under a provision of this Act 
and of the Customs and Excise Act 1952, the Act under which the 1952 c. 44. 
offence is to be punished.

3. —(l) Prohibiting or regulating the transport of articles or 
substances of any specified description.

(2) Imposing requirements with respect to the manner and means 
of transporting articles or substances of any specified description, 
including requirements with respect to the construction, testing and 
marking of containers and means of transport and the packaging 
and labelling of articles or substances in connection with their 
transport.

4. —(1) Prohibiting the carrying on of any specified activity or 
the doing of any specified thing except under the authority and 
in accordance with the terms and conditions of a licence, or except 
with the consent or approval of a specified authority.

(2) Providing for the grant, renewal, variation, transfer and 
revocation of licences (including the variation and revocation of 
conditions attached to licences).
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Sch. 3 5. Requiring any person, premises or thing to be registered in
any specified circumstances or as a condition of the carrying on of 
any specified activity or the doing of any specified thing,

6. —(1) Requiring, in specified circumstances, the appointment 
(whether in e specified capacity or not) of persons (or persons with 
specified qualifications or experience, or both) to perform specified 
functions, and imposing duties or conferring powers on persons 
appointed (whether in pursuance of the regulations or not) tc perform 
specified functions.

(2) Restricting the performance of specified functions to persons 
possessing specified qualifications or experience.

7. Regulating or prohibiting the employment in specified circum
stances of all persons or any class of persons.

8. —(1) Requiring the making of arrangements for securing the 
health of persons at work or other persons, including arrangements 
for medical examinations and health surveys.

(2) Requiring the making of arrangements for monitoring the 
atmospheric or other conditions in which persons work.

9. Imposing requirements with respect to any matter affecting 
the conditions in which persons work, including in particular such 
matters as the structural condition and stability of premises, the 
means of access to and egress from premises, cleanliness, tempera
ture, lighting, ventilation, overcrowding, noise, vibrations, ionising 
and other radiations, dust and fumes.

10. Securing the provision of specified welfare facilities for persons 
at work, including in particular such things as an adequate water 
supply, sanitary conveniences, washing and bathing facilities, 
ambulance and first-aid arrangements, cloakroom accommodation, 
sitting facilities and refreshment facilities.

11. Imposing requirements with respect to the provision and use 
in specified circumstances of protective clothing or equipment, includ
ing clothing affording protection against the weather.

12. Requiring in specified circumstances the taking of specified 
precautions in connection with the risk of fire.

13. —(1) Prohibiting or imposing requirements in connection with 
the emission into the atmosphere of any specified gas, smoke or dust 
or any other specified substance whatsoever.

(2) Prohibiting or imposing requirements in connection with the 
emission of noise, vibrations or any ionising or other radiations.

(3) Imposing requirements with respect to the monitoring of any 
such emission as is mentioned in the preceding sub-paragraphs.
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14. Imposing requirements with respect to the irtstruction, training 
and supervision of persons at work.

15. —(1) Requiring, in specified circumstances, specified matters to 
be notified in a specified manner to specified persons.

(2) Empowering inspectors in specified circumstances to require 
persons to submit written particulars of measures proposed to be 
taken to achieve compliance with any of the relevant statutory
provisions.

16. Imposing requirements with respect to the keeping and 
preservation of records and other documents, including plans and 
maps.

17. Imposing requirements with respect to the management of 
animals.

18. The following purposes as regards premises of any specified 
description where persons work, namely—

(a) requiring precautions to be taken against dangers to which 
the premises or persons therein are or may be exposed by 
reason of conditions (including natural conditions) existing 
in the vicinity;

(h) securing that persons in the premises leave them in specified 
circumstances.

19. Conferring, in specified circumstances involving a risk of fire 
or explosion, power to search a person or any article which a 
person has with him for the purpose of ascertaining whether he has 
in his possession any article of a specified kind likely in those 
circumstances to cause a fire or explosion, and power to seize and 
dispose of any article of that kind found on such a search.

20. Restricting, prohibiting or requiring the doing of any specified 
thing where any accident or other occurrence of a specified kind 
has occurred.

21. As regards cases of any specified class, being a class such that 
the variety in the circumstances of particular cases within it calls 
for the making of special provision for particular cases, any of the 
following purposes, namely—

(c) conferring on employers or other persons power to make 
rules or give directions with respect to matters affecting 
health or safety ;

(6) requiring employers or other persons to make rules with 
respect to any such matters ;

(c) empowering specified persons to require employers or other 
persons eiSier to make rules with respect to any such matters 
or to modify any such rules previously made by virtue of 
this paragraph ; and

Sch. 3
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Sch. 3

Section 32.

(d) making admissible in evidence without further proof, in 
such circumstances and subject to such conditions as may 
be specified, documents which purport to be copies of rules 
or rules of any specified class made under this paragraph.

22. Conferring on any local or public authority power to make 
byelaws with respect to any specified matter, specifying the authority 
or person by whom any byelaws made in the exercise of that power 
need to be confirmed, and generally providing for the procedure 
to be followed in connection with the making of any such byelaws.

Interpretation
23. —(1) In this Schedule “specified” means specified in health 

and safety regulations.
(2) It is hereby declared that the mention in this Schedule of a 

purpose that falls within any more general purpose mentioned 
therein is without prejudice to the generality of the more general 
purpose.

SCHEDULE 4
Modifications of Part I w connection 

with Agriculture

Provisions applied
1. Section 13(1) (various 

powers).

2. Section 14 (power to 
direct investigations 
and inquiries).

Modifications
(а) Paragraph (b) shall be omitted;
(б) references to the Commission or the 

Secretary of State shall be read as 
references to the appropriate Agriculture 
Minister, so however that references to 
the Commission’s functions shall be read 
as references to the functions of that 
Minister under the relevant statutory 
provisions in relation to matters relating 
exclusively to the relevant agricultural 
purposes.

(a) References to the Commission shall be 
read as references to the appropriate 
Agriculture Minister;

(b) in subsection (1), the reference to the 
general purposes of Part I shall be read 
as a reference to the relevant agricultural 
purposes;

(c) in subsection (2), for the words from 
“ direct ” to “ other ” in paragraph (c) 
there shall be substituted the words 
“ authorise any ”, the words “ with the 
consent of the Secretary of State ” shall 
be omitted, and for the words from 
“ only matters ” to the end of the sub
section there shall be substituted the 
words “ matters relating exclusively to 
the relevant agricultural purposes ”;
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Provisions applied

3. Section 16 (approval 
of codes of practice).

Modifications
(d) in subsection (6), references to the 

Secretary of State shall be read as 
references to the appropriate Agriculture 
Minister.

(а) In subsection (1), the reference to 
health and safety regulations shall be 
read as a reference to agricultural health 
and safety regulations and the words 
from “ and except ” to “ agricultural 
operations ” shall be omitted, but so that 
the section shall confer power to approve 
or issue codes of practice for any pro
vision mentioned in section 16(1) only 
for the purposes of the application of 
that provision to matters relating ex
clusively to the relevant agricultural 
purposes;

(б) a code of practice may either be 
approved for Great Britain and be so 
approved by the Minister of Agriculture, 
Fisheries and Food and the Secretary of 
State acting jointly, or be approved for 
England and Wales only and be so 
approved by that Minister or be approved 
for Scotland only and be so approved by 
the Secretary of State, and die references 
to the Commission shall accordingly be 
read as references to the Agriculture 
Ministers or the said Minister or the 
Secretary of State as the case may 
require;

(c) for subsection (2) there shall be sub
stituted—

“ (2) Before approving a code of 
practice under subsection (1) above 
the Minister or Ministers proposing to 
do so shall consult the Commission 
and any other body that appears to 
him or them to be appropriate.”;

(d) for subsection (5) there shall be sub
stituted—

“ (5) The authority by whom a code 
of practice has been approved under 
this section may at any time withdraw 
approval from that code, but before 
doing so shall consult the same bodies 
as the authority would be required to 
consult under subsection (2) above if 
the authority were proposing to 
approve the code.”.

Sch. 4
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Sch. 4

Section 61.

Provisions applied Modifications
4. Section 17(3) (use of The reference to the Commission shall be 

approved codes in read as a reference to the Agriculture 
criminal proceedings). Ministers or either of them.

5. Section 27 (obtaining (a) References to the Commission or the
of information). Executive shall be read as references to

the appropriate Agriculture Minister, so 
however that references to the Com
mission’s functions shall be read as 
references to the functions of that 
Minister under the relevant statutory 
provisions in relation to matters relating 
exclusively to the relevant agricultural 
purposes;

(b) references to an enforcing authority’s 
functions shall be read as references to 
an enforcing authority’s functions under 
the relevant statutory provisions in 
relation to matters relating exclusively to 
the relevant agricultural purposes;

(c) in subsection (1), the words “ with the 
consent of the Secretary of State ” shall 
be omitted;

(d) in subsection (2X&), the reference to the 
Secretary of State shall be read as a 
reference to the appropriate Agriculture 
Minister, and the words “ and the 
recipient of the information ” shall be 
omitted.

SCHEDULE 5
Subject-Matter of Building Regulations

1. Preparation of sites.
2. Suitability, durability and use of materials and components 

(including surface finishes).
3. Structural strength and stability, including—

(a) precautions against overloading, impact and explosion ;
(b) measures to safeguard adjacent buildings and services ;
(c) underpinning.

4. Fire precautions, including—
(а) structural measures to resist the outbreak and spread of

fire and to mitigate its effects ;
(б) services, fittings and equipment designed to mitigate the 

effects of fire or to facilitate fire-fighting ;
(c) means of escape in case of fire and means for securing 

that such means of escape can be safely and effectively 
used at all material times.
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5. Resistance to moisture and decay.
6. Measures affecting the transmission of heat.
7. Measures affecting the transmission of sound.
8. Measures to prevent infestation.
9. Measures affecting the emission of smoke, gases, fumes, grit or 

dust or other noxious or offensive substances.
10. Drainage (including waste disposal units).
11. Cesspools and other means for the reception, treatment or dis

posal of foul matter.
12. Storage, treatment and removal of waste.
13. Installations utilising solid fuel, oil, gas, electricity or any 

other fuel or power (including appliances, storage tanks, heat 
exchangers, ducts, fans and other equipment).

14. Water services (including wells and bore-holes for the supply 
of water) and fittings and fixed equipment associated therewith.

15. Telecommunications services (including telephones and radio 
and television wiring installations).

16. Lifts, escalators, hoists, conveyors and moving footways.
17. Plant providing air under pressure.
18. Standards of heating, artificial lighting, mechanical ventilation 

and air-conditioning and provision of power outlets.
19. Open space about buildings and the natural lighting and 

ventilation of buildings.
20. Accommodation for specific purposes in or in connection with 

buildings, and the dimensions of rooms and other spaces within 
buildings.

21. Means of access to and egress from buildings and parts of 
buildings.

22. Prevention of danger and obstruction to persons in and about 
buildings (including passers-by).

23. Matters connected with or ancillary to any of the matters 
mentioned in the preceding provisions of this Schedule.

SCHEDULE 6
Amendments of Enactments Relating to Building

Regulations

Part I

Amendments

Amendments of Public Health Act 1936
1. In section 64 of the 1936 Act (passing or rejection of plans)— 

{a) for subsection (3) substitute—
“ (3) Where plans of any proposed work deposited with 

a local authority are rejected in pursuance of the pre
ceding provisions of this section, the person by whom or

Sen. 5

Section 61.

1936 c. 49.
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Sch. 6 on whose behalf they were deposited may appeal against 
the rejection to the Secretary of State within the pre
scribed time and in the prescribed manner; and where 
the rejection results wholly or partly from the fact that a 
person or body whose approval or satisfaction in any 
respect is required by the regulations has withheld 
approval or not been satisfied, an appeal under this sub
section may be brought on (or on grounds which include) 
the ground that the person or body in question ought in 
the circumstances to have approved or been satisfied in 
that respect.” ; and

(b) subsection (4) shall cease to have effect.

2. In section 65 of the 1936 Act (power to require removal or 
alteration of work not in conformity with building regulations etc.)—

(а) in subsection (1), after “therein” insert “and additions
thereto and to execute such additional work in connection 
therewith ”;

(б) after subsection (2) insert as subsection (2A)—
“ (2A) Where a local authority have power to serve a 

notice under subsection (1) or (2) above on the owner 
of any work, they may in addition or instead serve such 
a notice on one or more of the following persons, namely 
the occupier and any builder or other person appearing 
to the authority to have control over the work.”;

(c) in subsection (3), after “ therein ” insert “ and additions 
thereto and execute such additional work in connection 
therewith", and at the end add as a proviso—

“Provided that where a notice under subsection (1) 
or (2) above is given to two or more persons in pursu
ance of subsection (2A) above, then—

(a) if they are given the notices on different dates, 
the said period of twenty-eight days shall for 
each of them run from the later or latest of 

- those dates ; and
(h) if the notice is not complied with before the 

expiration of the said period or such longer 
period as a court of summary jurisdiction may 
on the application of any of them allow, any 
expenses recoverable as aforesaid may be 
recovered from any of them.” ; and

{d) in subsection (4), for “ or subsection (2) ” substitute “, (2) 
or (2A) ”, and at the end add as a proviso—

“Provided that, in a case where plans were deposited 
nothing in this subsection shall be taken to prevent such 
a notice from being given (before the expiration of twelve 
months from the completion of the work in question) in 
respect of anything of which particulars were not 
required to be shown in the plans.”.
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3. In section 90 of the 1936 Act (interpretation of Part II of that 
Act)—

(a) in subsection (2) (extended meaning, in that Part and build
ing regulations, of references to the erection of a building), 
for the words from “ and, so far ” to “ those regulations ” 
substitute “except sections 61 to 71 and any other enact
ment to which section 74(1) of the Health and Safety at 
Work etc. Act 1974 applies ” ; and

(b) for subsection (3) (meaning of references to deposited plans)
substitute—

“ (3) In this Part of this Act. unless the context other
wise requires,—

(a) any reference to the deposit of plans in accord
ance with building regulations shall be con
strued as a reference to the deposit of plans in 
accordance with those regulations for the pur
poses of section 64 of this Act; and

(b) “ plans ” includes drawings of any other des
cription and also specifications or other 
information in any form, and any reference to 
the deposit of plans shall be construed 
accordingly."

Amendments of Public Health Act 1961
4. In section 4 of the 1961 Act (power to make building regula

tions)—
(a) in subsection (2) (power to make different provision for dif

ferent areas) at the end add “ and generally different provi
sion for different circumstances or cases ” ; and

(b) in subsection (6) (penalties for contravening building regula
tions) after “ building regulations " insert “ other than a 
provision designated in the regulations as one to which this 
subsection does not apply,”, and for “ one hundred pounds ” 
and “ ten pounds ” substitute respectively “ £400 ” and 
“ £50 ”

5. In section 6 of the 1961 Act (power to dispense with or relax 
requirements of building regulations)—

(n) in subsection (1), add at the end the words “ either uncondi
tionally or subject to compliance with any conditions speci
fied in the direction, being conditions with respect to matters 
directly connected with the dispensation or relaxation.” ;

(b) in the proviso to subsection (2), for the words from “ shall ” 
onwards substitute “ may except applications of any descrip
tion ”;

(c) few subsection (6) substitute—
“ (6) An application by a local authority in connection 

with a building or proposed building in the area of that 
authority shall be made to the Secretap' of State except 
where the power of giving the direction is exercisable 
by that authority.” ;

Sen. 6

1961 c. 64.
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Sch. 6 (d) after subsection (7), there shall be inserted as subsections 
(7 A) and (7B)—

44 (7A) If, on an application to the Secretary of State 
for a direction under this section, the Secretary of State 
considers that any requirement of building regulations to 
which the application relates is not applicable or is not 
or would not be contravened in the case of the work or 
proposed work to which the application relates, he may 
so determine and may give any directions that he con
siders necessary in the circumstances.

(7B) A person who contravenes any condition specified 
in a direction given under this section or permits any 
such condition to be contravened shall be liable to a fine 
not exceeding £400 and to a further fine not exceeding 
£50 for each day oh which the offence continues after he 
is convicted,"; and

(*) subsection (8) shall be omitted.

6. In section 7 of the 1961 Act (appeal against local authority’s 
refusal to dispense with or relax requirements of building regula
tions)—

(а) in subsection (1), after second 44 relax ” insert44 or grant such
an application subject to conditions ”, for 44 by notice in 
writing ” substitute 44 in the prescribed manner ”, for 44 one 
month" substitute “the prescribed period" and for 
“ refusal ” substitute 44 decision on the application ” ;

(б) in subsection (2), for the words from “ a period ” to “ and the 
local authority ” substitute 44 the prescribed period ” ;

(c) subsections (3) to (6) shall be omitted ; and
(d) at the end there shall be added the following subsection: —

“(7) Section 6(7A) of this Act shall apply in relation 
to an appeal to the Secretary of State under this section 
as it applies in relation to an application to him for a 
direction under section 6.”.

7. For section 8 of the 1961 Act (advertisement of proposal to 
relax building regulations) substitute—

8.—(1) Before the Secretary of State or a local autho
rity give a direction under section 6 of this Act the 
prescribed steps shall be taken for affording to persons 
likely to be affected by the direction an opportunity to 
make representations about it; and before giving the 
direction the Secretary of State or, as the case may be, 
the local authbrity shall consider any representations 
duly made in accordance with the regulations.

(2) Building regulations—
(a) may make provision as to the time to be allowed 

for nuilring representations under the preceding 
subsection;

“Oppor
tunity to 
make repre
sentations 
about 
proposal 
to relax 
buHdlnp 
regulations.
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(b) may require an applicant for such a direction, as Sch. 6 
a condition that his application shall be enter
tained, to pay or undertake to pay the cost of 
publishing any notice which is required by the 
regulations to be published in connection with
the application; and

(c) may exclude the requirements of the preceding
subsection in prescribed cases.”.

8. In section 9(3) of the 1961 Act (consultation with Building 
Regulations Advisory Committee and other bodies before making 
building regulations), at the end add “(including in particular, as 
regards regulations relevant to any of their functions, the National 
Water Council).”.

Part II

Public Health Act 1936 Section 65 and 1936 c. 49.
Public Health Act 1961 Sections 4, 6 and 7 as amended 1961 c. 64.

The Public Health Act 1936
65.—(1) If any work to which building regulations are applicable 

contravenes any of those regulations, the authority, without prejudice 
to their right to take proceedings for a fine in respect of the con
travention. may by notice require the owner either to pull down or 
remove die work or, if he so elects, to effect such alterations therein 
and additions thereto and to execute such additional work in connec
tion therewith as may be necessary to make it comply with the 
regulations.

(2) If. in a case where the local authority are by any section of this 
Act other than the last preceding section expressly required or 
authorised to reject plans, any work to which building regulations 
are applicable is executed either without plans having been deposited, 
or notwithstanding the rejection of the plans, or otherwise than in 
accordance with any requirements subject to which the authority 
passed the plans, the authority may by notice to the owner either 
require him to pull down or remove the work, or require him either 
to pull down or remove the work or, if he so elects, to comply with 
any other requirements specified in the notice, being requirements 
which they might have made under the section in question as a 
condition of passing plans.

(2A) Where a local authority have power to serve a notice under 
subsection (1) or (2) above on the owner of any work, they may in 
addition or instead serve such a notice on one or more of the follow
ing persons, namely the occupier and any builder or other person 
appearing to the authority to have control over the work.

(3) If a person to whom a notice has been given under the fore
going provisions of this section fails to comply with the notice before 
the expiration of twenty-eight days, or such longer period as a court
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Sen. 6
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of summary jurisdiction may on bis application allow, the local 
authority may pull down or remove the work in question, or effect 
such alterations therein and additions thereto and execute such 
additional work in connection therewith as they deem necessary, and 
may recover from him the expenses reasonably incurred by them in 
so doing:

Provided that where a notice under subsection (1) or (2) above is 
given to two or more persons in pursuance of subsection (2A) above, 
then—

(a) if they are given the notices on different dates, the said period
of twenty-eight days shall for each of them run from the 
later or latest of those dates ; and

(b) if the notice is not complied with before the expiration of the 
said period or such longer period as a court of summary 
jurisdiction may on the application of any of them allow, 
any expenses recoverable as aforesaid may be recovered 
from any of them.

(4) No such notice as is mentioned in subsection (1), (2) or (2A) 
of this section shall be given after the expiration of twelve months 
from the date of the completion of the work in question, and, in any 
case where plans were deposited, it shall not be open to the authority 
to give such a notice on the ground that the work contravenes any 
building regulation or, as the case may be, does not comply with their 
requirements under any such section of this Act as aforesaid, if either 
the plans were passed by the authority, or notice of their rejection 
was not given within the prescribed period from the deposit thereof, 
and if the work has been executed in accordance with the plans and 
of any requirement made by the local authority as a condition of 
passing the plans:

Provided that, in a case where plans were deposited, nothing in 
this subsection shall be taken to prevent such a notice from being 
given (before the expiration of twelve months from the completion of 
the work in question) in respect of anything of which particulars were 
not required to be shown in the plans.

(5) Nothing in this section shall affect the right of a local authority, 
or of the Attorney General, or any other person, to apply for an 
injunction for the removal or alteration of any work on the ground 
that it contravenes any regulation or any enactment in this Act, but 
if the work is one in respect of which plans were deposited and the 
plans were passed by the local authority, or notice of their rejection 
was not given within the prescribed period after the deposit thereof, 
and if the work has been executed in accordance with the plans, the 
court on granting an injunction shall have power to order the local 
authority to pay to the owner of the work such compensation as the 
court thinks just, but before making any such order the court shall 
in accordance with rules of court cause the local authority, if not a 
party to the proceedings, to be joined as a party thereto.

The Public Health Act 1961

4. (1)
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(2) Any provision contained in building regulations may be made Sch. 6 
so as to apply generally, or in an area specified in the regulations.
and the regulations may make different provision for different areas 
and generally different provision for different circumstances or cases.

(3) It shall be the function of every local authority to enforce 
building regulations in their district.

(4) Local authorities shall, in relation to building regulations,
have all such functions under sections 64 and 65 of the Public Health 1936 c. 49. 
Act 1936 (which confer power to pass plans, and to enforce building 
byelaws) as they have in relation to building byelaws.

(5) Building regulations may include such supplemental and 
incidental provisions as appear to the Secretary of State to be 
expedient.

(6) If a person contravenes or fails to comply with any provision 
contained in building regulations, other than a provision designated in 
the regulations as one to which this subsection does not apply, he 
shall be liable to a fine not exceeding £400 and to a further fine 
not exceeding £50 for each day on which the default continues after 
he is convicted.

(7) The power of making building regulations shall be exercisable 
by statutory instrument which shall be subject to annulment in pur
suance of a resolution of either House of Parliament.

6.—(1) Subject to the provisions of this section, if the Secretary 
of State, on an application made in accordance with the provisions 
of this Act, considers that the operation of any requirement in 
building regulations would be unreasonable in relation to th,: particu
lar case to which the application relates, he may after consultation 
with the local authority, give a direction dispensing with or relaxing 
that requirement either unconditionally or subject to compliance 
with any conditions specified in the direction, being conditions with 
respect to matters directly connected with the dispensation or 
relaxation.

(2) If building regulations so provide as regards any requirement 
contained in the regulations, the power to dispense with or relax 
that requirement under subsection (1) of this section shall be exercis
able by the local authority (instead of by the Secretary of State after 
consultation with the local authority):

Provided than any building regulations made by virtue of this sub
section may except applications of any description.

(3) Building regulations may provide as regards any requirement 
contained in the regulations that the foregoing subsections of this 
section shall not apply.

(4) An application under this section shall be in such form
............... and shall contain such particulars as may be..................
prescribed.

(5) The application shall be made to the local authority and, 
except where the power of giving the direction is exercisable by the 
local authority, the local authority shall at once transmit the applica
tion to the Secretary of State and give notice to the applicant that 
it has been so transmitted.

2
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Sch. 6

Section 75. 

1959 c. 24.

(6) An application by a local authority in connection with a build
ing or proposed building in the area of that authority shall be made 
to the Secretary of State except where the power of giving the direc
tion is exercisable by that authority.

(7) The provisions of Part I of the First Schedule to this Act shall 
have effect as regards any application made under this section for a 
direction which will affect the application of building regulations to 
work which has been carried out before the making of the application.

(7A) If, on an application to the Secretary of State for a direction 
under this section, the Secretary of State considers that any require
ment of building regulations to which the application relates is not 
applicable or is not or would not be contravened in the case of the 
work or proposed work to which the application relates he may so 
determine and may give any directions that he considers necessary in 
the circumstances.

(7B) A person who contravenes any condition specified in a direc
tion given under this section or permits any such condition to be 
contravened shall be liable to a fine not exceeding £400 and to a 
further fine not exceeding £50 for each day on which the offence 
continues after he is convicted.

7.—(1) If a local authority refuse an application to dispense with 
or relax any requirement in building regulations which they have 
power to dispense with or relax, or grant such an application subject 
to conditions, the applicant may in the prescribed manner appeal to 
the Secretary of State within the prescribed period from the date on 
which the local authority notify the applicant of their decision on the 
application.

(2) If within the prescribed period the local authority do not notify 
the applicant of their decision on the application, subsection (1) of 
this section shall apply in relation to the application as if the local 
authority had refused the application and notified the applicant of 
their decision at the end of the said period.

(7) Section 6(7A) of this Act shall apply in relation to an appeal 
to the Secretary of State under this section as it applies in relation to 
an application to him for a direction under section 6.

SCHEDULE 7

Amendments of Building (Scotland) Act 1959 

1. In section 3 (building standards regulations)—
(a) in subsection (2), after the words “health, safety” there 

shall be inserted the word “ welfare ”, and at the end there 
shall be added the words “ and for furthering the conser
vation of fuel and power ” ;
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(b) in subsection (3), there shall be added the words—
“ (d) be framed to any extent by reference to a docu

ment published by or on behalf of the Secretary of 
State or any other person.” ;

(t) at the end of the section there shall be added the following 
subsection—

“ (7) The Secretary of State may by order made by 
statutory instrument repeal or modify any enactment 
to which this subsection applies if it appears to him that 
the enactment is inconsistent with, or is unnecessary or 
requires alteration in consequence of, any provision 
contained in the building standards regulations.

This subsection applies to any enactment contained in 
any Act passed before or in the same Session as the 
Health and Safety at Work etc. Act 1974 other than an 
enactment contained in the Building (Scotland) Act 1959.”

2. In section 4 (relaxation of building standards regulations)—
(«) for subsection (5) there shall be substituted the following 

subsections—
“(5) A direction under subsection (IX^) above—

(a) shall, if it so provides, cease to have effect at 
the end of such period as may be specified .in 
the direction ;

{b) may be varied or revoked by a subsequent 
direction of the Secretary of State.

(5A) If at any time a direction under subsection (l)(f>) 
above ceases to have effect by virtue of subsection (5)(«) 
above or is varied or revoked under subsection (5)(b) 
above, that fact shall not affect the continued operation 
of the direction (with any conditions specified therein) 
in any case in which before that time an application for 
a warrant in connection with the construction or change 
of use of a building, part or all of which is of the class 
to which the direction relates, was, in accordance with 
regulations made under section 2 of this Act, lodged vvith 
a building authority.” ;

(6) in subsections (6) and (7), after the words “subsection 
(JXh)” there shall be inserted the words “ or (5)(b) ” ;

(c) after subsection (7) there shall be inserted the following sub
section : —

“ (7A) A person making an application under sub
section (1X*>) above shall pay to the Secretary of State 
such fee as may be prescribed; and regulations made by 
virtue of this subsection may prescribe different fees for 
different cases:

Provided that the Secretary of State may in any 
particular case remit the whole or part of any fee payable 
by virtue of this subsection.”.

Sch. 7
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Sch. 7 3. After section 4A, there shall be inserted the following section- -
"Power of 4B.—(1) The following provisions of this section shall
Swetaiy of haVe effect with a view to enabling the Secretary of 
approve State, either on an application made to him in that behalf
types of or of his own accord, to approve any particular type of
building, etc. building as conforming, either generally or in any class 

of case, to particular provisions of the building standards 
regulations.

(2) An application for the approval under this section 
of a type of building shall be made in the prescribed 
manner.

(3) Where under subsection (1) above the Secretary of 
State approves a type of building as conforming to par
ticular provisions of the building standards regulations 
either generally or in any class of case, he may issue a 
certificate to that effect specifying—

(a) the type of building to which the certificate
relates ;

(b) the provisions of the building standards regula
tions to which the certificate relates ; and

(c) where applicable, the class or classes of case to
which the certificate applies.

(4) A certificate under this section shall, if it so pro
vides. cease to have effect at the end of such period as 
may be specified in the certificate.

(5) If, while a certificate under this section is in force, 
it is found, in any particular case involving a building of 
the type to which the certificate relates, that the building 
in question is of that type and the case is one to which 
the certificate applies, that building shall in that particu
lar case be deemed to conform to the provisions of the 
building standards regulations to which the certificate 
relates.

(6) The Secretary of State may from time to time vary 
a certificate under this section either on an application 
made to him in that behalf or of his own accord ; Out 
in the case of a certificate issued on an application made 
by a person under subsection (1) above, the Secretary of 
State, except where he varies it on the application of that 
person, shall before varying it give that person reasonable 
notice that he proposes to do so.

(7) A person making an application under subsection 
(1) or (6) above shall pay to the Secretary of State such 
fee as may be prescribed; and regulations made by 
virtue of this subsection may prescribe different fees for 
different cases:

Provided that the Secretary of State may in any 
particular case remit the whole or part of any fee payable 
by virtue of this subsection.
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(8) The Secretary of State may at any time revoke a 
certificate issued under this section, but before doing so 
shall give the person, if any, on whose application the 
certificate was issued reasonable notice that he proposes 
to do so.

(9) Where the Secretary of State issues a certificate 
under this section or varies or revokes a certificate so 
issued, he shall publish notice of that fact in such manner 
as he thinks fit.

(10) If at any time a certificate under this section 
ceases to have effect by virtue of subsection (4) above 
or is varied or revoked under the preceding provisions 
of this section, that fact shall not affect the continued 
operation of subsection (5) above by virtue of that cer
tificate in any case in which before that time an applica
tion for a warrant in connection with the construction of a 
type of building to which the certificate relates was, in 
accordance with regulations made under section 2 of this 
Act, lodged with a buildings authority.

(11) For the purposes of subsection (3) above or any 
variation of a certificate under subsection (6) above, a 
class of case may be framed in any way that the Secre
tary of State thinks fit”

4. In section 6 (application of building standards regulations and 
building operations regulations to construction or demolition, and to 
change of use, of buildings)—

(a) after subsection (3) there shall be inserted the following 
subsection—

“ (3A) Notwithstanding that a buildings authority are not 
satisfied that the information submitted to them with an appli
cation for a warrant for the construction of a building is sufficient 
in respect of such stage in the construction as may be prescribed 
to show that the building when constructed will not fail to 
conform to the building standards regulations, they may grant 
a warrant for the construction of the building but subject to 
the condition that work on such prescribed stage shall not be 
proceeded with until such further information relating to that 
stage as they may require is submitted to them and until they 
have made an amendment to the terms of the warrant authorising 
such work to proceed:

Provided that they shall, subject to subsection (8) of this 
section, make such an amendment on application being made 
therefor in the prescribed manner only if they are satisfied 
that nothing in the information submitted to them in respect 
of the prescribed stage shows that that stage when con
structed will fail to conform to the building standards 
regulations.” ;
{b) in subsection (10). after the words “ any such ” there shall 

be inserted the words “ prescribed stage as is mentioned in 
subsection (3A) of this section and any such ”.

Sch. 7
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Sch. 7 5. In section 9 (certificates of completion)—
(а) in subsection (2), for the words “ but only if. they are

satisfied that ” there shall be substituted the words “, so 
far as they are able to ascertain after talcing all reasonable 
steps in that behalf,” ;

(б) in subsection (3), for the words, “ be satisfied ts mentioned 
in the last foregoing subsection ” there shall be substituted 
the words “ grant a certificate of completion ” ;

(c) after subsection (3) there shall be inserted the following
subsection—

“ (3A) In respect of so much of a building as consists 
of such an installation as may be prescribed, not being an 
electrical installation, a buildings authority shall not grant 
a certificate of completion unless there is produced to 
them a certificate granted by a person of such class as 
may be prescribed certifying that the installation complies 
with such of the said conditions as relate to it:

Provided that this subsection shall not apply in a case 
where it is shown to the satisfaction of the buildings 
authority that for some reasonable cause such a 
certificate cannot be produced.” ;

(d) in subsection (4) for the words “ the last foregoing subsec
tion ” there shall be substituted the words “ subsection (3) 
or (3A) above

6. In section ll(lXh) (power of local authorities to require build
ings to conform to building standards regulations), after the words 
“health, safety” there shall be inserted the word “welfare”, and 
after the word “ generally ” there shall be inserted the words “ and 
for furthering the conservation of fuel and power ”.

7. In section 19 (penalties), for the words “ ten pounds ” and “ one 
hundred pounds ”, wherever they occur, there shall be substituted 
respectively the words “ £50 ” and “ £400

8. After section 19 there shall be inserted the following section—
“Civil 19A.—(1) Subject to the provisions of this section,
liability. a breach to which this section applies shall, so far as it 

causes damage, be actionable except in so far as may be 
otherwise prescribed ; and in any action brought by virtue 
of this subsection such defence as may be prescribed 
shall be available.

(2) This section applies to the following breaches—
(a) failure to comply with the terms or conditions of 

a warrant for the construction, demolition or 
change of use of a building or with any order 
under this Act relating to the construction of a 
building;

{b) contravention of any provision of the building 
operations regulations ;



Health and Safety at Work etc. Act 1974 c. 37 113

(c) constructing a building without a warrant other
wise than in accordance with the building stan
dards regulations;

(</) changing the use of a building without a warrant 
where after the change of use the building does 
not conform to so much of the building stan
dards regulations as become applicable^ or apply 
more onerously, to the building by reason of 
the change of use.

(3) Subsection (1) above and any defence provided for 
in regulations made by virtue thereof shall not apply in 
the case of a breach to which this section applies in con
nection with a building erected before the date on which 
that subsection comes into force unless the breach arises 
in relation to the change of use, extension, alteration, 
demolition, repair, maintenance or fitting of such a 
building.

(4) Nothing in this section shall be construed as affect
ing the extent (if any) to which a breach to which this 
section applies is actionable in a case to which subsection 
(1) above does not apply, or as prejudicing any right of 
action which exists apart from the provisions of this 
section.

(5) In this section “ damage ” includes the death of, 
or injury to, any person (including any disease and any 
impairment of a pe-son’s physical or mental condition).”

9. In section 26 (Crown rights)—
(а) in subsection (1) after the words “Crown and” there shall

be inserted the words “ subject to the provisions of this 
section ” ;

(б) after subsection (2) there shall be inserted the following 
subsections—

“ (2A) The building standards regulations shall, except 
in so far as they otherwise prescribe, apply to a Crown 
building as they would apply if the building were not a 
Crown building.

(2B) A Crown building to which the building standards 
regulations apply shall be constructed in accordance with 
those regulations.

•

(2C) Any extension to or alteration of a Crown build
ing to which the building standards regulations apply or 
would apply on the extension or alteration of the building 
shall not cause the building as extended or altered, as a 
direct result of the extension or, as the case may be, the 
Iteration—

(a) if it conformed to the building standards regula
tions immediately before the date of commence
ment of the operations, to fail to conform to 
them; or

Sch. 7
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Sch. 7

Section 78.

1961 c. 34. 
1963 c. 41.

1971 c. 40.

(b) if it failed to conform to the building standards
regulations immediately before that date, to fail 
to conform to them to a greater degree than 
that to which it failed to conform immediately 
before that date ;

and any change of use of a Crown building shall not 
cause the building after the change of use to fail to con
form to so much of the building standards regulations as 
will become applicable, or will apply more onerously, 
to the building by reason of the change of use.

(2D) Section 19A of this Act shall apply to a Crown 
building as it applies to a building other than a Crown 
building, but as if for subsection (2) there were substituted 
the following subsection :—

“ (2) A breach to which this section applies is a 
failure to comply with subsection (2B) or (2C) of 
section 26 of this Act or a contravention of any 
provision of the building operations regulations ”.

(2E) Without prejudice to any case to which proviso 
(a) to subsection (1) above is applicable, the Secretary of 
State shall have the like powers of dispensing with or 
relaxing the provisions of the building standards regula
tions in relation to a Crown building as he has under 
section 4(1) of this Act in relation to a building other than 
a Crown building ; and subsections (3). (4), (5), (5A) and 
(9) of the said section 4 shall apply for the purposes 
of this section as if—

(a) in subsection (4), the words “ or. as the case may 
be, the buildings authority ” were omitted ;

(f>) in subsection (5A), for the words from “ an appli
cation ” to the end there were substituted the 
words “ the construction or change of use of a 
building, part or all of which is of the class to 
which the direction relates, was begun ” ;

(c) in subsection (9), the words “ or section 4A(3)
of this Act ” were omitted.

(2F) Without prejudice to any case to which the said 
proviso is applicable, in the application of section 4B of 
this Act to a Crown building, subsection (10) shall have 
effect as if for the words from “ an application ” to the 
end there were substituted the words “ the construction 
of a building, part or all of which is pf the type to which 
the certificate relates, was begun

SCHEDULE 8
Transitional Provisions with respect to Fire Certificates 

under Factories Act 1961 or Offices, Shops and Railway 
Premises Act 1963 
1. In this Schedule—

“ the 1971 Act ” means the Fire Precautions Act 1971 ;
“ 1971 Act certificate ” means a fire certificate within the 

meaning of the 1971 Act;
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“ Factories Act certificate ” means a certificate under section 40 Sch. 8 
of the Factories Act 1961 (means of escape in case of fire- 1961 c. 34. 
certification by fire authority);

“ Offices Act certificate ” means a fire certificate under
section 29 of the Offices, Shops and Railway Premises Act 1963 c. 41. 
1963.

2. —(1) Where by virtue of an order under section 1 of the 1971 
Act a 1971 Act certificate becomes required in respect of any 
premises at a time when there is in force in respect of those 
premises a Factories Act certificate or an Offices Act certificate 
(“ the existing certificate ”), the following provisions of this para
graph shall apply.

(2) The existing certificate shall continue in force (irrespective 
of whether the section under which it was issued remains in force) 
and—

(a) shall as from the said time be deemed to be a 1971 Act 
certificate validly issued with respect to the premises with 
respect to which it was issued and to cover the use or uses 
to which those premises were being put at that time ; and

(b) may (in particular) be amended, replaced or revoked in 
accordance with the 1971 Act accordingly.

(3) Without prejudice to sub-paragraph (2X6) above, the existing 
certificate, as it has effect by virtue of sub-paragraph (2) 
above, shall as from the said time be treated as imposing in relation 
to the premises the like requirements as were previously imposed 
in relation thereto by ihe following provisions, that is to say—

(a) if the existing certificate is a Factories Act certificate, the
following provisions of the Factories Act 1961, namely 
sections 41(1), 48 (except subsections (5), (8) and (9)), 49(1),
51(1) and 52(1) and (4) and, so far as it relates to a 
proposed increase in the number of persons employed in 
any premises, section 41(3);

(b) if the existing certificate is an Offices Act certificate the 
following provisions of the Offices, Shops and Railway 
Premises Act 1963, namely sections 30(1), 33, 34(1) and (2),
36(1) and 38(1) and, so far as it relates to a proposed 
increase in the number of persons employed to work in any 
premises at any one time, section 30(3).

3. Any application for a Factories Act certificate or an Offices 
Act certificate with respect to any premises which is pending at the 
time when by virtue of an order under section 1 of the 1971 Act 
a 1971 Act certificate becomes required in respect of those premises 
shall be deemed to be an application for a 1971 Act certificate 
in respect of them duly made in accordance with the 1971 Act 
and may be proceeded with accordingly ; but (without prejudice to 
section 5(2) of the 1971 Act) the fire authority may, as a condition 
of proceeding with such an application, require the applicant to 
specify any matter or give them any information which would 
ordinarily have been required by section 5(1) of that Act.
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1926 c. 59.

1957 c. 20.

1967 c. 13.

Section 83.

SCHEDULE 9

Minor and Consequential Amendments

The Coroners (Amendment) Act 1926
1. In section 13(2Xc) of the Coroners (Amendment) Act 1926 

(by virtue of which an inquest must be held with a jury in cases 
of death from certain causes of which notice is required to be given 
to any inspector or other officer of a government department), after 
the words “ of a government department ” there shall be inserted 
the words “ or to an inspector appointed under section 19 of the 
Health and Safety at Work etc. Act 1974,”.

The House of Commons Disqualification Act 1957

2. In Part II of Schedule 1 to the House of Commons Disqualifi
cation Act 1957 (which specifies bodies of which all members are 
disqualified under that Act), as it applies to the House of Commous 
of the Parliament of the United Kingdom, there shall be inserted at 
the appropriate place in alphabetical order the words “ The Health 
and Safety Commission ”.

The Parliamentary Commissioner Act 1967
3. In Schedule 2 to the Parliamentary Commissioner Act 1967 

(which lists the authorities subject to investigation under that Act) 
there shall be inserted in the appropriate places in alphabetical order 
the words “ Health and Safety Commission ” and “ Health and 
Safety Executive ".

SCHEDULE 10 

Repeals

Chapter Short Title Extent of repeal

26 Geo. 5 & The Public Health Act Section 53.
1 Edw. 8. c. 
49.

1936. Section 64(4) and (5).
In section 67, the words from 

“ and the Secretary of State’s 
decision ” to the end of the 
sectiop.

Section 71.
In section 343(1), the definition 

of “ building regulations ”.
7 & 8 Geo. 6. 

c. 31.
The Education Act 1944. Section 63(1).

10&HGeo.6. The Town and Country In Schedule 8, the amendment
c. 51. Planning Act 1947. of section 53 of the Public 

Health Act 1936.
2 & 3 Eliz. 2. 

c. 32.
The Atomic Energy 

Authority Act 1954.
Section 5(5).

4*5 Eliz. 2. 
c. 52.

The Clean Air Act 1956. Section 24.
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Chapter Short Title Extent of Repeal

9 & 10 Eliz. 2. The Public Health Act In section 4, subsection (1) and.
c. 64. 1961. in subsection (4), the words 

from “ and building ” to the 
end of the subsection.

In section 6, in subsection (4), 
the words “ as may be pre
scribed by building regula
tions ” and the word “ so ”, 
and subsection (8).

Section 7(3) to (6).
Section 10(1) and (2).
In Schedule 1, in Part III, the 

amendments of sections 53,61, 
62 and 71 of the Public Health 
Act 1936 and, in the amend
ments of the Clean Air Act 
1956, the amendment of 
section 24 and the word 
“ twenty-four ” in the last 
paragraph.

1965 c. 16. The Airports Authority 
Act 1965.

In section 19(3), the words 
from “and section 71” to 
“ regulations) ” and the words 
“ and the proviso to the said 
section 71

1971 c. 40. The Fire Precautions Act 
1971.

In section 2, paragraphs (a) to
(c).

Section 11.
In section 17(1X0, the word 

“ and ” where last occurring. 
In section 43(1), the definition 

of ” building regulations ”.
1971 c. 75. The Civil Aviation Act 

1971.
In Schedule 5, in paragraph 

2(1), the words from “and 
section 71 ” to “ regulations)” 
and the words “ and the pro
viso to the said section 71 ”.

1972 c. 28. The Employment Medical 
Advisory Service Act 
1972.

Sections 1 and 6.
Schedule 1.

1972 c. 58. The National Health 
Service (Scotland) Act 
1972.

In Schedule 6, paragraph 157.

1972 c. 70. The Local Government 
Act 1972.

In Schedule 14, paragraph 43.

1973 c. 32. The National Health Ser
vice Reorganisation Act 
1973.

In Schedule 4, paragraph 137.

1973 c. 50. The Employment and 
Training Act 1973.

In Schedule 3, paragraph 14.

1973 c. 64. The Maplin Development 
Act 1973.

1

In Schedule 2, in paragraph 
2(1). the words from “and 
section 71" to “regu
lations) ”.

© Crown copyright 1974

Printed in the UK by The Stationery Office Limited
under the authority and superintendence of Carol Tullo, Controller of
Her Majesty's Stationery Office and Queen's Printer of Acts of Parliament

1st Impression October 1974 
26th Impression February 2006

2/2006 329572 19585



*

Published by TSO (The Stationery Office) and available from:

Online
www.tso.co.uk/bookshop

Mail, Telephone, Fax & E-mail
TSO
PO Box 29, Norwich NR3 IGN
Telephone orders/General enquiries 0870 600 5522
Fax orders 0870 600 5533
Order through the Parliamentary Hotline L<xall 0845 7 023474 
Email book.orders(a tso.co.uk 
Textphone 0870 240 3701

TSO Shops
123 Kingsway, London WC2B 6PQ 
020 7242 6393 Fax 020 7242 6394 
68-69 Bull Street, Birmingham B4 6AD 
0121 236 9696 Fax 0121 236 9699 
9-21 Princess Street, Manchester M60 8AS 
0161 834 7201 Fax 0161 833 0634 
16 A.rthur Street, Belfast BTI 4GD 
028 9023 8451 Fax 028 9023 5401 
18-19 High Street, Cardiff CF10 IPT 
029 2039 5548 Fax 029 2038 4347 
71 Lothian Road, Edinburgh EH3 9AZ 
0870 606 5566 Fax 0870 606 5588

The Parliamentary Bookshop
12 Bridge Street, Parliament Square,
London SWIA 2JX
Telephone orders/General enquiries 020 7219 3890 
Fax orders 020 7219 3866

Accredited Agents
(see Yellow Pages)

ISBN 0-10-54

and through good booksellers 9 780105 43


