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ABSTRACT

The text of the Rome Statute leaves many key elements of the crime of child 

soldier recruitment to judicial interpretation, and this thesis asks how the 

international legal institutions - namely the Special Court for Sierra Leone and 

the International Criminal Court - have handled the challenges presented by this 

new crime. These challenges have been identified as formulating a clear mens rea 

and actus reus, establishing the appropriate modes of liability, determining the 

scope of the defence of mistake, and accounting for cultural relativism concerns. 

It is argued that the two courts have been, for the most part, successful in 

combatting these challenges, while giving effect to the provisions of the Rome 

Statute, and ensuring that child protection is the paramount concern.

First, they have confirmed that the voluntary enlistment of a child serves as no 

defence: this crime can be committed even when a child volunteers. Second, the 

inclusion of negligence provisions and the mens rea standard of dolus directus of 

the second degree ensure that the burden of responsibility lies on recruiters to 

stringently verify the ages of young recruits. Third, the extremely limited 

circumstances in which the defence of mistake of law can be pleaded gives the 

crime a status which is beyond question. And fourth, the approach of the two 

institutions has been relatively uniform regarding culture, with a strong 

reluctance to allow cultural considerations to play a role in the determination of 

the crime's scope.

However, the two institutions have struggled with the issue of the appropriate 

modes of liability for this crime, rendering this issue the most troublesome for 

the judicial institutions. There is also divergence on the question of prosecuting 

combatants. In addition, it was not until the recent ICC Lubanga judgment that a 

case-by-case assessment was recommended to determine whether a role played 

by a given child soldier constitutes 'active participation' and thus gives rise to 

criminal liability, accounting for variations in conflicts and giving effect to the 

intention of the criminal prohibition.
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Introduction: The War Crime of Child Soldier Recruitment

Aims and Argument of the Thesis

The recruitment of child soldiers remains a prevalent, and highly topical, issue 

in 2012,1 and the practice of recruiting children for use as soldiers is the newest 

addition to the corpus of war crimes in international criminal law. This thesis is 

a critical analysis of how the international justice institutions - namely the 

Special Court for Sierra Leone (Special Court) and the International Criminal 

Court (ICC) - have dealt with the challenges of developing this new crime, 

while also giving effect to the intention of the criminal prohibition: to punish 

those who recruit children as soldiers, and thus increase the protection afforded 

to children in conflicts.

These challenges can be identified as (i) identifying the mens rea and actus reus 

of the crime; (ii) establishing the appropriate modes of liability and the ambit of 

the mistake of law defence; and (iii) accounting for cultural considerations, 

including the question of prosecuting child soldiers. These core issues guide 

this analysis, which chronologically examines the development of the crime; 

from human rights principle to its prosecution at the Special Court and at the 

ICC.

1 Human Rights Watch, ‘Somalia: Warring Parties Put Children at Grave Risk’ (London, February 2012) 
<http://www.hrw.org/news/2012/02/21 /somalia-warring-parties-put-children-grave-risk> accessed 23 
February 2012.
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The actus reus and mens rea

This thesis will examine how the international jurisprudence has elaborated 

upon the human rights and humanitarian law treaties to determine a succinct 

mens rea and actus reus for the crime of recruiting child soldiers. The moment at 

which the prohibition of recruiting and using child soldiers became a crime is 

when these concepts gained sufficient clarity for breaches to incur individual 

criminal responsibility. This moment can also be described as the 

'crystallisation' of the crime, to use the parlance of the Special Court. This thesis 

argues that this took place upon the drafting of the Rome Statute, the official 

codification of the crime in international law. However, the Special Court ruled 

that crystallisation had already taken place prior to this, and these arguments 

on the development of the crime will be examined in Chapter 3.

Actus reus

The text of the Rome Statute suggest that there are three means of committing 

this crime - conscripting or enlisting or using. A number of terms therefore 

require clarification.

First, 'conscripting' and 'enlistment', with the former seen as the more 

aggressive and forceful version of the latter. They involve different acts of 

recruitment, yet the consequence is the same, and accounting for the ability of 

children to volunteer is questionable. Therefore, it will be shown that the case- 

law is moving away from the distinction in these terms, to encompass all forms 

of accepting a child into an armed group. Ultimately the form of recruitment is 

irrelevant, and even if a child allegedly 'volunteered', this is by no means a 

defence. It was briefly suggested at the Special Court that conscription

2



represents an aggravated form of enlistment,2 and the ICC has stated that the 

distinction may have an effect when determining sentence,3 but this has yet to 

be demonstrated as a factor in handing down convictions, or shown to mitigate 

sentencing.4

Second, 'using to participate actively'. The alternative means of proving this 

crime rests on the concept of 'using' child soldiers, and again the case law has 

expanded upon the text. Determining what constitutes active participation has 

been a grey area since the Article 77(2) of Additional Protocol I used the phrase 

'direct part in hostilities'5 to create a distinction between two different types of 

participation in international conflicts - indirect and direct. This gap in the 

international law - which fails to protect children from equally dangerous yet 

non-traditional combat roles - was repeated in the Convention on the Rights of 

the Child6 and its Optional Protocol.7 The Rome Statute was the first treaty to 

move away from this direct versus indirect classification, instead invoking 

'active' as the benchmark for prohibited participation. The question of what 

constitutes 'active' has proved challenging for the international judiciary, as 

they initially chose to create lists of acts that fall within the scope of the 

prohibition. This thesis contends that this approach is ineffective in giving effect 

to the terms of the Rome Statute, and instead advocates for a case-by-case 

assessment of which roles constitute active participation. Such an approach 

accounts for the disparities in conflicts and provides flexibility in determining

2 Prosecutor v Moinina Fofana and Allien Kondewa (‘The CDF Case’) (Judgment) SCSL-04-14-T (2 
August 2007) [192],
y Prosecutor v Thomas Lubanga Dyilo (Trial Chamber Judgment) ICC-01/04-01/06-2842 (14 March 
2012) [617],
4 At the time of writing, Thomas Lubanga Dyilo was awaiting sentencing for the crime of conscription, 
enlistment and use of children in armed conflict. On 10,h July 2012 he was sentenced to 14 years 
imprisonment, to include eight years of time already served.
5 Protocol No. 1 Additional to the 4lh Geneva Convention relative to the Protection of Civilian Persons in 
Times of War, Article 77(2).
6 Convention on the Rights of the Child, U.N. Doc. A/44/49 (20 November 1989) (entered into force 2 
September 1990) Article 38 [Hereafter ‘CRC’].
7 Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in 
Armed Conflict. UNTS Vol. 2173, 222 (entered into force 12 February 2002).
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whether the tasks undertaken by a given child in a given conflict could give rise 

to active participation. The most recent decision - the judgment in the 

Prosecutor v Thomas Lubanga Dyilo - is the first to adopt this approach, although, 

as discussed in Chapter 4, its application is not without controversy.

Mens rea

The question of mens rea is naturally more complex. Two key questions arise: 

first, what are the mens rea requirements, and second, is there provision for 

negligence? The relevant articles in the international human rights and 

humanitarian treaty framework aim to prohibit the recruitment of children, but 

as they are not framed in terms of a crime, they make no reference to a mental 

requirement. The Rome Statute was thus the first opportunity to outline the 

specific elements of this new war crime, and the resulting text creates some 

confusion.

Article 30 provides that 'unless otherwise provided', a perpetrator is liable if 

they committed a crime with both intent and knowledge.8 However, in relation 

to child recruitment, the Statute's supplementary Elements of Crimes 

document9 requires that a perpetrator 'knew or should have known' that the 

child or children were aged less than fifteen years old. This situation creates 

two competing mens rea standards, with the Elements allowing for negligence 

liability ('should have known'). Similarly, the Special Court took the route of 

incorporating negligent liability into its interpretation of the crime. This entails 

the standard of the reasonable person, and asks whether an accused had 

'reasonable cause' to believe or suspect that the child concerned was under the 

age of 15 years.

8 UN Doc. A/CONF.183/9 (1998) Rome Statute of the International Criminal Court [Flereafter ‘Rome 
Statute’] Article 30( 1)
9 U.N. Doc. PCNICC/2000/l/Atld.2 (2000) Elements of Crimes, Element (3) of Article 8 (2)(b)(xxvi) 
ICC Statute.
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The ICC Pre-Trial Chamber, in resolving the inconsistency between these two 

mens rea standards, ruled that both standards have a role to play, with the 

'intent and knowledge' of Article 30 applicable to the existence of an armed 

conflict and the nexus between the acts charged and the armed conflict,10 while 

negligence liability may arise in relation to confirming the ages of the child 

recruits. In assessing the consequences of this unusual approach towards mens 

rea, this thesis argues that such a scheme is to be welcomed. Providing for 

negligence in the crime of child recruitment is one way in which the knowledge 

requirement can give effect to the intention of the Statute Articles, and assist in 

protecting children in conflict. A recruitment strategy that is implemented in a 

reckless manner, with little regard for age verification, ought rightly to incur 

criminal responsibility. By including negligent liability within the scope of the 

provisions, an obligation is placed on those who recruit young people to 

confirm their ages, as recklessness in this regard will be sufficient to meet the 

knowledge requirements.

Another way in which the ICC jurisprudence has successfully interpreted the 

Rome Statute's provisions on mens rea is to incorporate dolus directus of the 

second degree — the situation whereby an accused does not intend for a 

prohibited circumstance to be occur but acts in the knowledge that it may 

occur. It will be shown that, in failing to apply the same standard in the CDF 

case, the Special Court could not prosecute an accused for recruiting children, 

as despite evidence of knowledge, there was no evidence of intent.

lu The Prosecutor v. Thomas Lubanga Dyilo (Decision sur la confinnation des charges) ICC-01/04-01106 
(29 January 2007) 359 [hereafter ‘Lubanga Confirmation of Charges Decision’]. The French version of 
the decision is the original and authoritative version.
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Modes of Liability and the Defence of Mistake

Two issues linked to the elements of the crime are that of the modes of liability 

and the defence of mistake. It will be shown that the 'Joint Criminal Enterprise' 

doctrine has not been successfully deployed in securing convictions for this 

crime, and looks set to be avoided entirely by the ICC. Defective indictments at 

the Special Court paved the way for convictions based on command 

responsibility and individual criminal responsibility, while the ICC Prosecutor 

chose the route of co-perpetration in the Lubanga case. Each of these 

approaches brings with it advantages and disadvantages. Command 

responsibility at the Special Court reOjUired clear evidence of a command role. 

For child recruitment charges, this requires that the perpetrator knew or ought 

to have known that his subordinates were recruiting child soldiers and he had 

failed to take measures to prevent this occurring. While this would appear to be 

the most straightforward mode of liability for this crime, the ICC appears to be 

more inclined towards utilising co-perpetration, which has also presented 

challenges for the Court. Thomas Lubanga was found guilty of recruiting child 

soldiers on the basis of co-perpetration, yet the Trial Chamber avoided the issue 

of a perceived incompatibility between co-perpetration and the negligence 

provisions provided by the Elements of Crimes, choosing not to rule in the 

abstract. This thesis contends that while co-perpetration represents a valuable 

mode of liability for ensuring that those responsible for knowingly supporting 

child recruitment policies (yet not in a direct command role over those who 

implement such a policy) do not escape prosecution, the ICC's interpretation of 

the Rome Statute provisions is not ideal. The Pre-Trial Chamber gained 

inspiration from Roxin's 'control over the crime' theory, which places emphasis 

on whether a perpetrator played an 'essential role' in a given crime. This 

approach presents a number of problems, not least the risks involved in judges
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imagining a parallel crime where the perpetrator was not involved and 

estimating whether it would have nonetheless proceeded in the same manner.

Considerations of Culture

The importance of cultural relativism in the development of the crime of child 

recruitment cannot be underestimated. Chapter 1 will discuss the obstacles in 

striking a balance between international justice and cultural norms, comparing 

child recruitment with the practice of female genital mutilation. It also examines 

the question of what age marks the end of childhood, and discusses the 

competing Western and non-Westem viewpoints on this issue.

One element of this cultural discussion that is pervasive throughout this thesis 

is the relatively new concept of child autonomy. This is a concept that operates 

in complete contrast to the commonly accepted notion of children requiring 

protection and nurture. Freeman recognises that children have a right to self- 

determination and must be permitted to exercise such.11 While Aristotle 

contended that children have free will,12 their ability to exercise this will has 

traditionally been viewed as hindered by their physical weaknesses and lack of 

purpose or long term objectives. Advocates of child autonomy instead view 

child soldiers not as weak victims, but as 'competent survivors'.13 There is a 

stark contrast between this 'dynamic self-determination' of children and the 

classic view of a child as requiring protection.14 This contradiction is nowhere 

more manifest than within the articles of the Convention on the Rights of the

Michael D. A. Freeman, The Moral Status of Children: Essays on the Rights of the Child (Martinus 
Nijhoff Publishers 1997) 53, 95.
12 Michael Woods, Aristotle's Eudemian Ethics: Books I, II, and VIII (Clarendon Press 1982).
13 Jo Boyden, ‘Social healing in war-affected and displaced children’ (2000) Presented at the Children in 
Adversity Conference, Oxford <http://digilib.bc.edu/reserves/sw867/boyden867.htm> accessed 7 
December 2011.
14 John Eekelaar, ‘Self Determination’ in Philip Alston (ed) The Best Interests of the Child: Reconciling 
Culture and Human (Clarendon Press 1994) 42.
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Child, which aims to further children's best interests while also recognising 

children as possessors of rights:

States Parties [to the Convention] shall assure to the child who is 

capable of forming his or her own views the right to express those 

views freely in all matters affecting the child, the views of the child 

being given due weight in accordance with the age and maturity of 

the child.15

This contradiction between protecting children and allowing them the power to 

make their own decisions on issues that affect them has repercussions for the 

child soldier phenomenon, with some sociologists viewing a child's choice to 

fight as a legitimate autonomous decision, made from the 'subjective appraisal 

of their options and safety'.16 It will be shown that this position has not been 

endorsed by the international courts discussed in this thesis, which have clearly 

determined that a child's 'choice' is irrelevant and those who placed them in 

danger should be held to account. This indicates a marked preference for 

placing child protection above child participation. However, there is one facet 

of the child soldier phenomenon where the opposite may apply: the 

prosecution of child soldiers for their crimes. If a child's right to autonomy 

becomes accepted by society, then the terrible acts committed by child soldiers 

must consequentially be punished - just as the actions of any other person who 

possesses the power to self-determine.

This question of prosecuting child soldiers for their crimes is a key theme in this 

thesis. The Statute of the Special Court for Sierra Leone and the Rome Statute 

have taken divergent paths on this issue, with the Rome Statute choosing to 

restrict jurisdiction to those over the age of eighteen. However, conscious of the

15 CRC Article 12(1).
"'Jo de Berry, ‘Child Soldiers and the Convention on the Rights of the Child’ (2001) 575 AAAPSS 92, 
94.

8



vast numbers of child soldiers that played a role in the civil war, the decision 

was made by the drafters of the Special Court Statute to extend jurisdiction to 

cover persons aged between fifteen and eighteen. This thesis argues that the 

approach taken by the Special Court on this issue is preferable, for a number of 

reasons. First, it sets fifteen years old as the clear demarcation between 'child' 

and 'adult' that is missing in the Rome Statute, where a child is less than fifteen, 

but a legally responsible adult is over eighteen. Second, should a child ever 

have been the subject of a trial by the Special Court, any 'punishment' would 

have been construed in terms of rehabilitation and reintegration. It is argued 

that the Rome Statute should have taken this approach. In any event, as the ICC 

aims to prosecute only those 'most responsible' for atrocities, it is unlikely that 

children will ever be the subject of an ICC warrant, yet instigating an age limit 

of fifteen prevents the scenario whereby those aged between fifteen and 

eighteen are 'legally untouchable' for any crimes they commit. The current 

regime has the effect of placing those aged between fifteen and eighteen at 

additional risk of recruitment, as they can be targeted for the toughest 

assignments by their recruiters, and neither the recruiters nor the children risk 

prosecution.

9



Research Methods and Outline of Thesis

Methodology

This study is best characterised as utilising a critical and contextualised 

methodology; analysing the black letter of the law, but also assessing it in terms 

of the relevant social science fields.

This entailed determining the historical background to the crime, as well as 

factoring in the sociological concerns of cultural relativism and the question of 

defining childhood. However, the crux of the study focuses on a doctrinal 

jurisprudential analysis and comparing the approaches of the two tribunals. I 

gained inspiration from Cassese's largely legalistic analysis of self- 

determination17 and Schabas' examination of genocide.18 Tire latter study 

examined the history and development of the crime by assessing the judicial 

interpretation of the Genocide Convention, as well as the preparatory literature 

produced by the United Nations and the International Law Commission. I was 

also inspired by Schabas' approach of approaching the crime initially from a 

historical perspective, then assessing the formal codification of genocide, and 

then analysing the jurisprudence itself. This thesis adopts a similar structure. 

Similarly, I also completed extensive research into the drafting process and 

travaux prepatoires of the key humanitarian and human rights treaties, the six 

sessions held by the Preparatory Committee on the Establishment of the ICC, 

the drafting and negotiation process at the Rome Conference19 and the drafts of 

the Statute of the Special Court for Sierra Leone.

Continuing with this doctrinal approach, I systematically read every transcript, 

court record, third party submission, amicus curiae brief, and decision rendered

17 Antonio Cassese, Self-Determination of Peoples: A Legal Reappraisal (CUP 1998).
18 William A. Schabas, Genocide in International Law: The Crime of Crimes (CUP 2000).
19 In particular the records of the various meetings held by the working groups of the Committee of the 
Whole.
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in each of the three trials assessed in this study, with the aim of gaining a broad 

understanding of the context and procedure followed in each case. To further 

expand on this contextual aspect of my research, I spent several weeks 

observing the proceedings of the Lubanga trial from the ICC public gallery, and 

later worked as an intern within the Trial Chamber itself. This 'inside' 

experience gave me critical first-hand experience of how the trial was being 

conducted.

I used two main criteria for evaluating the decisions rendered by the Special 

Court and the ICC in response to the challenges created by this crime. First, the 

strength of the individual decision in terms of giving effect to the intention of 

the crime: to punish those who recruit children as soldiers, and thus increase 

the protection afforded to children in conflicts. And second, the technical legal 

issues such as clarity and consistency. If the legal basis is not reasonably clear 

and coherent, this may cause difficulties for the implementation of the crime, 

and possibly threaten its effectiveness, or even legitimacy. A central issue in 

respect of legitimacy is the question of when the crime became a crime, or 

'crystallised' in international law, which will be a focus of Chapter 3.

Original Contribution

Despite a wealth of scholarly literature on the topic of child soldiers,20 there is 

no detailed doctrinal analysis of the crime itself and its mens rea and actus reus, 

nor of the responsibility and defence issues.21 The existing works approach the

20 Michael Wessells, Child Soldiers - From Violence to Protection (HUP 2009); Peter Singer, Children at 
War (Pantheon Books 2005); David Rosen, Armies of the Young: Child Soldiers in War and Terrorism 
(Rutgers University Press 2005); Jimmie Briggs, Innocents Lost: When Child Soldiers Go to War (Basic 
Books 2005); Alcinda Honwana, Child Soldiers in International Law (Manchester University Press 
2005); Alcinda Honwana, Child Soldiers: From Recruitment to Reintegration (Palgrave Macmillan 
2011); Mark Drumbl, Reimagining Child Soldiers in International Law and Policy (OUP 2012).
21 The crime of child recruitment is only briefly touched upon in the following texts: Bias Bantekas, 
International Criminal Law (Cavendish Publishing 2003) 388-389; Antonio Cassese, The Oxford
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concept of children in conflict from anthropological and social perspectives. The 

relationship between culture and child soldiers has also been explored,22 but not 

in relation to the balance to be struck between international justice and cultural 

norms.

The crime and its ancillary components therefore remains a new and as yet 

untapped facet of the phenomenon. The text provided by the Rome Statute 

offered ample room for discussion and analysis, and left the definition of the 

limits of its scope to judicial interpretation.

The decisions of the ICC and the Special Court represent the first judicial 

examination of the newest war crime, and can provide key insights into the 

process of bringing a Rome Statute provision to life in a courtroom. The 

evidence presented, the obstacles in the progression of the trials, and the 

decisions and judgments of the Trial and Appeal Chambers, all represent 

critical new developments in international criminal law. Tire approaches taken 

by the judges at the ICC and the Special Court reveal important and interesting 

insights into the judicial development of international criminal justice more 

generally, which is also an under-examined issue. This thesis derives originality 

from that fact that it will be amongst the first works to include the ICC's first 

judgment, and therefore to be in a position to judge the entirety of the Court's 

contribution to the elaboration of the crime.

It is also examines the crime from the perspective of the interpretation which 

would best serve the intentions of the Rome Statute articles, taking into account 

the aim of child protection. This thesis therefore advocates for specific

Companion to International Criminal Justice (OUP 2009) 361-362; Robert Cryer, An Introduction to 
International Criminal Law and Procedure (CUP 2007) 152; Gerhard Werle, Principles of International 
Criminal Law (2nd edn, T.M.C. Asser Press 2009) [I 135-1140],
22 T. W. Bennett, Using children in armed conflict: a legitimate African tradition? (Halfway House, 
1998) 1; Michael S. Gallagher S.J., ‘Soldier Boy Bad: Child Soldiers, Culture and Bars to Asylum’ 
(2001) 13 URL 310.
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standards of negligence, intent and actus reus that would give effect to this aim, 

a unique approach.

Thesis Structure

The opening chapter - The Child Soldier Dilemma - will introduce the topic and 

give a brief history of the phenomenon of child soldiers, including an 

examination of the factors that lead to their involvement in hostilities. As 

Cassese advises, 'how could one understand the way the law is today if one 

does not study its evolution into its current state?'23 The linked social science 

issues of cultural relativism and child autonomy, which raise an interesting 

ethical debate on the victim status of child soldiers, will be introduced. The 

chapter also introduces the question of the legal responsibility of child soldiers. 

Should they be prosecuted for their actions? Development in human rights law 

over the past few decades has confirmed the importance of child autonomy, yet 

the failure to hold children accountable for their actions does not conform to 

this concept. The suggestion that they are responsible for their actions is also 

incompatible with the current formulation of the crime, the key tenet of which 

suggests that responsibility alone rests with the recruiters. Has the 

criminalisation process overlooked this element of the child soldier problem?

The chapter will then go on to analyse the substantive international law 

framework, which provided the foundation for the criminalisation of the 

practice, as well to assess the role played by civil society during the drafting of 

this framework. The remainder of this chapter discusses the shift away from 

drafting human rights treaties towards enforcing international criminal law as a 

new means of addressing violations and curtailing impunity. The effectiveness

2'’ Antonio Cassese, Self-Determination of Peoples: A Lego! Reappraisal (CUP 1998) 3.
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of international instruments is discussed, as is the specific problem of their 

application to non-state parties, a key factor in child soldier recruitment. The 

chapter will conclude by identifying the possible advantages in relying on 

international criminalisation in enforcing certain human rights principles, 

especially the prohibition of child soldier recruitment.

The next chapter. The Rome Statute - Codification of the Crime, evaluates the 

pinnacle of the criminalisation process - the drafting of the Rome Statute and 

the formal codification of the crime in Article 8. It looks at the rationale behind 

the inclusion of a provision on child recruitment, and the reasoning behind the 

decision to decline jurisdiction for those aged less than eighteen, thus removing 

the option to try former child soldiers.

The determination of mens rea is a particularly indispensable point to be 

analysed. A number of arrest warrants have been served relating to child 

soldier recruitment, and the prosecution of recruitment has become a 

cornerstone of the Court's work to-date.24 However, the terms of the Rome 

Statute are somewhat unclear, and specific issues have arisen regarding the 

mens rea requirements of Article 30. It provides that in order for mens rea to be 

established the accused must have an 'awareness that a circumstance exists or a 

consequence will occur in the ordinary course of events'. Therefore the 

Prosecutor must prove that the accused actually knew that the policy of 

recruiting without distinction as to age would ordinarily lead to the

24 The crime of child enlistment, conscription or use is currently being heard in the DRC case Prosecutor 
v Germain Katanga and Mathieu Ngudjolo Chui (ICC-01/04-01/07). Katanga and Ngydjolo Chui were 
opponents of Lubanga’s UPC in the Ituri conflict and allied their two militia - the FRPI (Force de 
resistance patriotique en Ituri) and the ethnic Lendu FN1 (Front des nationalistes et integrationnistes) 
respectively - to battle the UPC. The ICC charges against them relate specifically to an attack on the Ituri 
village of Bogoro between January and March 2003. In confirming the charges, Pre-Trial Chamber I 
found grounds to believe that they consistently used children under the age of 15 to take part in hostilities 
within the FNI and FRPI militias prior to, during, and following the Bogoro attack. As the count made 
reference only to the ‘use’ of children in hostilities, the issues of enlistment and conscription do not 
feature in this trial. At the time of writing, the closing statements had concluded and the judgment was 
imminent. The charge is also included in the warrants of arrest issued in the Lords’s Revolutionary Army 
(LRA) case of Prosecutor v Joseph Kony, Okot Odhiambo and Dominic Ongwen (ICC-02/04-01/05), 
with the accused remaining at large.
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conscription of children under 15. Yet there is a discrepancy between the 

phrasing of several indictments and the ICC Elements of Crimes,25 with the 

latter appearing to require 'knowledge and intent' on the part of the accused, 

rather than awareness. Resolving this discrepancy will be a key test of the 

applicability of the crime, and this chapter will analyse the text of the Rome 

Statute and the Elements of Crimes to determine the evidential basis upon 

which the crime of child recruitment may be prosecuted. Tire chapter concludes 

with a discussion of the applicable mistake defences and modes of 

responsibility as outlined within the Statute.

The next three chapters address, in a chronological manner, the two courts - the 

Special Court for Sierra Leone and the International Criminal Court - that drew 

upon this text in addressing the crime.

The third chapter. Crystallisation at the Special Court for Sierra Leone will 

commence the examination of the contribution made by the Special Court in the 

development of the crime of child soldier recruitment. While the Rome Statute 

had established that the crime existed in positive criminal law, the alleged 

offences took place prior to the coming into force of the Rome Statute and the 

ICC. Therefore, it was necessary to determine whether there was evidence that 

the crime was established as a matter of customary international law: whether it 

had 'crystallised' as a crime. The first indictment at the Special Court (Prosecutor 

v Samuel Hinga Norman) raised interesting questions on this topic of 

'crystallisation' in customary international law, amidst Nuremburg-reminiscent 

arguments of violations of nullum crimen sine lege. Evidence of convictions 

taking place in the absence of a firm legal basis could taint the legacy and 

precedential qualities of these early, tentative prosecutions. This chapter further 

examines the influence of cultural practices in international justice, in two ways.

25 Elements of Crimes (n 9).
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First, the use of tribal initiation as a means of enlisting children, and second, the 

contentious issue of prosecuting former child combatants for their crimes.

Chapter 4 - Special Court for Sierra Leone: The First Judicial Interpretation - 

continues the examination of the Special Court, moving on to focus on its case- 

law on the crime of child recruitment: the first indictment and subsequent 

convictions in the Armed Forces Revolutionary Council and the judgment and 

appeal in the Civil Defence Forces cases. The Special Court was the first 

international tribunal specifically mandated to address the crime of child 

recruitment and thus provides a unique forum in which to examine the 

application of the crime in international criminal justice.

The penultimate chapter. Child Soldiers at the ICC, examines the most recent 

jurisprudence on the crime - the controversial first case before the International 

Criminal Court of Prosecutor v Thomas Dyilo Lubanga. It begins by asking why 

the Prosecutor choose to focus his first trial entirely on the issue of child 

recruitment, before going on to discuss the Confirmation of Charges decision 

and the strengths of the resulting judgment.

The final chapter will summarise the main theoretical and empirical 

conclusions and consolidate the findings of the research. It outlines the key 

findings from the jurisprudential analysis, and evaluates how successful the 

two courts have been in responding to the challenges of this crime, while giving 

effect to child protection concerns. It will also summarise the findings on the 

position of child soldier witnesses and the involvement of civil society in the 

development of the crime: two issues which, despite not forming part of the 

central thesis, are recurring throughout this analysis. Tlie thesis concludes with 

a brief discussion of the deterrent capacity of this international jurisprudence.
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The author wishes to note from the outset that she will use the term 'crime of

child recruitment' instead of the 'crime of conscripting or enlisting children 

under the age of fifteen years.... or using them to participate actively in 

hostilities', for the purposes of brevity. This phrase is intended to cover all three 

facets of the crime - use, enlistment and conscription - unless otherwise stated.
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Chapter 1 - The Child Soldier Dilemma

1.1 Introduction to Chapter

This chapter has a number of objectives. First, it will introduce the topic and 

outline the background to the child soldier issue. The history of the use of child 

soldiers will be briefly examined, before moving to analysing the current 

position and the factors that contribute to the widespread use of children in 

conflict.

Second, the chapter will address the highly contentious issue of cultural 

relativism in international criminal justice. Does the legal framework that 

addresses the issue of child soldiers bear the hallmarks of culturally sensitive 

criteria? It is important at the outset to assess what position the issue of 

differing cultures and societies should play in determining what constitutes 

'childhood' and who is a 'child' soldier on the international platform.

Third, the chapter will analyse the substantive legal framework from which the 

crime of child recruitment 'evolved', in response to pressure from non

governmental organisations and human rights groups. There have been 

contributions to this framework from humanitarian law, human rights law and 

the International Labour Organisation, and a significant number of treaties and 

conventions include prohibitions on using children in conflict. Issues that arise 

include the political motivations at play during the drafting of the instruments, 

how they are reflected in the final texts and the input of the 'straight-18' 

movement, which advocates for eighteen to be instated as the minimum age of 

recruitment. However, these instruments have had limited success and there 

appears to have been a growing trend towards criminalisation as a means to
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ensure compliance, representing a new 'era of application'.1 The effectiveness of 

international instruments is discussed, as is the specific problem of their 

application to non-state parties. Perhaps international legal instruments have 

achieved all they can in bringing about an expectation of compliance with their 

principles, and this expectation can only be fully realised through international 

criminal justice? This author believes that the movement towards eradicating 

the use of child soldiers has undergone such a shift in approach.

Later chapters will expand upon these ideas, and demonstrate how the 

elements of the crime were built upon its international human rights law 

foundations, by codification in the Rome Statute and judicial interpretation at 

the Special Court for Sierra Leone (Special Court) and the International 

Criminal Court (ICC).

1.2 The Child Soldier

Tire oft-used image of the African boy with a machine gun and ammunition 

strung around his neck has become a symbol of modern warfare. In 1998 

UNICEF estimated that there were over 300,000 minors involved in more than 

30 conflicts worldwide.2 In 2002 it was estimated that children as young as six 

comprised as high as 10% of the world's soldiers and those under fifteen played 

a role in 75% of the conflicts around the globe.3 A report released in November 

2004 by the Coalition to Stop the Use of Child Soldiers found that children were 

'fighting in almost every major conflict, in both government and opposition

Statement by Olara A. Otunnu (Special Representative of the Secretary-General for Children and Armed 
Conflict), ‘Era of Application - Instituting a Compliance and Enforcement Regime for CAAC (2005) 
Security Council 5129lh Meeting (23 February 2005).
2 Wasantha Seneviratne, ‘International Legal Standards Applicable to Child Soldiers’ (2003) 15 SLJIL 
39.
3 Joanne M. Cset, ‘Challenges to Children’s Well-Being in a Globalizing World: A UNICEF Perspective’ 
(1998) The 1998 Fedele F. and Iris M. Fauri Lecture at the University of Michigan School of Social 
Work 4.
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forces'.4 The situation did not improve in 2006, a year Radhika Coomaraswamy, 

the UN Special Representative for Children and Armed Conflict, referred to as 

'a terrible year for children in armed conflict'.5

Since then a number of conflicts have ended, rendering the figure of 300,000 

out-dated,6 yet it is still invoked by advocacy groups and the media.7 As 

recently as 2008, the estimate had increased to in excess of 400,000.8

The 2011 Annual Report of the Secretary General to the United Nations General 

Assembly on children and armed conflict provides the most recent statistics on 

child soldiers.9 That report noted improvements on child soldier numbers in 

Burundi, where no new reported cases of recruitment or use of children were 

recorded in 2010. Chad and Sudan both reported a decrease in the number of 

reported cases of child recruitment or abduction, including a substantial decline 

in Darfur.10 However, the statistics in other States were less positive. The Lord's 

Revolutionary Army (LRA) committed numerous violations against children in 

the Sudan, the Democratic Republic of Congo (DRC) and the Central African 

Republic, despite widespread media attention,11 while the report noted a 

'worrying trend of youth militarisation' in Cote d'Ivoire.12 In the DRC, there 

was 'ongoing recruitment and threats of re-recruitment, including from schools'

4 Coalition to Stop the Use of Child Soldiers, Child Soldiers Global Report (2004) 13.
General Assembly GA/SHC/3853 Sixty-first General Assembly Third Committee IT11' Meeting (AM), 

12 October 2006.
6 Bemd Beber and Christopher Blattman, ‘The Logic of Child Soldiering and Coercion’ (2011) abstract 
<http://chrisblattman.com/documents/research/201 l.LogicOfChildSoldiering.pdf> accessed 22 
November 2011
7 Cassandra Clifford, ’Child Soldiers Continue to be Recruited in Central African Republic’ Foreign 
Policy (5 May 5 2011); Anna Cataldi and Jimmie Briggs, ‘Child Soldiers’ Crimes of War (\2 July 2011); 
Charles Appel, ‘Children are not soldiers’ United Nations News and Media (14 February 2011).
s Save the Children International, ’An International Effort to Deal with the Issues of Child Soldiers’ 
University of Nottingham Position Paper, March 2008.
9 UNGA ‘Report of the Secretary-General on Children and Armed Conflict’ 65th Session, Agenda item 64 
(a), UN Doc A/65/820 (2011) [Hereafter ‘Secretary-General’s Report 201 I ’].
10 Ibid 35, 60, 72, 140.
" Ibid 191.
12 Ibid 84.
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and 'accountability for perpetrators of crimes against children remained 

problematic'.13

In Afghanistan and Pakistan, there were reports of cross-border recruitment 

and use of children by armed opposition groups including the Taliban, as well 

as by the Afghan National Police.14 In Iraq, many reports pointed to Al-Qaida 

operating a youth wing for children under the age of 14 called 'Birds of 

Paradise', charged with carrying out suicide attacks.15 There was also a 

'significant increase' in reports of child enlistment in Myanmar in 2010,16 and 

several incidents of Palestinian children being used as human shields by Israeli 

security forces.17 There were also reports of widespread and systematic 

recruitment of children in central and southern Somalia, with particularly 

aggressive child recruitment by Al-Shabaab, who abducted and trained an 

estimated 2,000 children, according to military sources.18 Despite the ceasefire 

and ongoing peace negotiation, children still form a significant number of 

combatants on both sides in Yemen.19

Outside of Africa and the Middle East, widespread and systematic recruitment 

and use of children by armed groups in Colombia continued in 2010, with 

children being used as suicide bombers and for gathering intelligence.20 There 

was also a sharp increase in reports of child conscription in the Philippines 

(from 6 in 2009 to 24 in 2010),21 although child recruitment has officially come to 

an end in Sri Lanka, with the last case reported in October 2009.22

13 Ibid 85-88.
14 Ibid 7-9.
15 Ibid 97.
16 Ibid 106.
17 Ibid 122.
18 Ibid 130.
19 Ibid 197.
20 Ibid 154-155.
21 Ibid 174.
22 Ibid 184.
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Beber and Blattman assessed the numbers of children used in conflicts in

Liberia, Sierra Leone, Colombia, and Uganda, and discovered the following:

In half the groups, at least 20% of recruits were 14 or younger (the 

definition of a child for purposes of a war crime) and at least 40% of 

recruits were 17 or younger (the definition of a child in much 

international human rights law). In three of the twelve groups, 

children 17 or younger were the majority of fighters.23

Conversely, Reich noted that, in his studies of hundreds of African conflicts 

over the past fifty years, there was a huge variation in the level of involvement 

of child combatants in conflicts, ranging from 0%24 to 53%.25

Regardless of the disparity in statistics, it is clear that the issue of child 

recruitment currently shows little sign of abating. This is despite a proliferation 

of human rights instruments throughout the last twenty years condemning the 

practice, including the Convention on the Rights of the Child (CRC) and its 

Optional Protocol on the involvement of children in armed conflict (the OP). 

The inadequacies in this legal framework, discussed later in this chapter, could 

in fact have the effect of causing an escalation in the numbers of children being 

recruited.26

23 Beber and Blattman, (n 6) 3 [Emphasis in original text].
24 Scott Gates and Simon Reich (eds). Child Soldiers in the Age of Fractured States (University of 
Pittsburgh Press 2010) 71. Those States with no child soldiers participating in conflicts were Senegal, 
Niger, Mali, Lesotho and the Central African Republic.
25 Ibid. The worst state for child soldier participation was Liberia (53%) during the time period 1999- 
2003. See also Simon Reich, ‘How child soldiers are recruited from refugee camps’ The Conversation (5 
September 2011) <http://theconversation.edu.au/how-child-soldiers-are-recruited-from-refugee-camps- 
2938> accessed 22 November 2011.
26 Sarah L. Wells, ‘Crimes Against Child Soldiers in Armed Conflict Situations: Application and Limits 
of International Humanitarian Law’ (2004) 12 TJ1CL 287, 289.
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1.2.1 Historical Context

The use of children in conflict is a relatively new phenomenon in modern 

warfare, with children historically viewed as non-combatants - as innocents in 

need of protection from the brutality of war.27 In many African tribes only 

married men could serve in tribal regiments, or those who had attained the age 

of eighteen or twenty.28 In Europe, children were used in a support capacity - as 

page boys to medieval knights in the Middle Ages; aides, charioteers and 

armour bearers to adult warriors in the Mediterranean basin; or as 'powder 

monkeys' who delivered cannon ammunition.29

The first notable example of the shift in global sentiment towards a culture of 

child soldiers was the establishment of Hitler Youth (Hitler Jugend), the 

infamous paramilitary organisation of the Nazi Party which provided military 

training to boys between ten and eighteen years old.30 Towards the end of the 

Second World War, to combat a shortage of qualified soldiers, young Hitler 

Youth members operated anti-aircraft batteries, and by the end of the war. 

Allies repeatedly came across boys as young as 8 years old fighting to defend 

Germany.31 Children also frequently fought alongside the Allied forces and 

participated in Resistance movements, particularly in Poland at the height of 

the Holocaust: the youth organisation Hashomer Hatzair was heavily involved in 

the bitter Warsaw Ghetto Uprising on 18 January 1943.32

However these incidents were the exception during that period and children 

were deemed not physically or emotionally capable of carrying out the essential

“7 Howard Mann, ‘The International Child Soldier’ (1987) 36 1CQL 32; Peter Singer, Children at War 
(Pantheon Books, New York 2005) 10.

Bennett (n 22) 5
29 Peter Singer Children at War (UCP 2006) 12.
30 Gerhard Rempel, Hitler's Children: The Hitler Youth and the SS (University of North Carolina Press, 
Chapel Hill 1990)50,61.
31 Michael H. Kater, Hitler Youth (HUP 2004) 145
32 Rachel L. Einwohner, ‘Opportunity, Honor, and Action in the Warsaw Ghetto Uprising of 1943’ (2003) 
109 AJS 650.

23



tasks required to be active combatants or soldiers.33 This perception began to 

shift in line with the modernisation of weaponry: as lighter and less complex 

weapons such as the AK-47 were developed, the tide began to turn in favour of 

utilising children. The advent of the modem child soldier culture occurred in 

the 1970s, with the era of the Khmer Rouge in Cambodia as a clear example of 

the changing attitudes. Coming into power in April 1975, the Khmer Rouge 

were responsible for causing the deaths of an estimated 1.5 million people 

through execution, starvation and forced labour.34 It was known as a period of 

reversal in Cambodia, where the previously respected elders were cast out from 

society while very young children, considered to be 'pure', were trained as 

soldiers.35 Another critical period in the evolution of the child soldier 

phenomenon took place following the end of the Cold War, as the nature of 

conflicts became more domestic, and founded on ethnic and religious divides.36 

These 'New Wars' commonly had heavy emphasis on guerrilla warfare,37 a 

feature which has remained at the forefront of modern warfare, and increases 

the utility of children in roles such as scouting and spying.

In Iran in the early 1980s the president, Ali Akbar Rafsanjani declared that 'all 

Iranians from twelve to seventy-two should volunteer for the Holy War', and 

this approach was continued in the region throughout the 1990s and today.38 In 

the late 1990s, children as young as twelve years old comprised as much as 70% 

of the intifada fighters in Palestine.39

j Singer (n 29) 10.
54 Ben Kieman, The Pol Pot Regime: Race, Power, and Genocide in Cambodia Under the Khmer Rouge, 
1975-79 (Yale University Press 2002).
35 Alexander Laban Hinton, Annihilating Difference: The Anthropology of Genocide (University of 
California Press 2002) 182.
36 Amy Beth Abbott ‘Child Soldiers - The Use of Children as Instruments of War’ (2000) 23 STLR 499, 
518.
37 Mary Kaldor, Old and New Wars (Stanford University Press, 2007) 2, 8.
38 Singer (n 29) 22.
39 Noga Kadman and others, ‘Information Sheet: A Decade of Human Rights Violations 1987 - 1997’ 
(1998) Information Centre for Human Rights in the Occupied Territories.
<www.btselem.org/Download/199801 Decade_of_Violations_Eng.doc> accessed 10 September 2011.
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During the Iran-Iraq War in the 1980s, Iraqi children were sent into battle with 

keys around their necks that they are told will grant them access to heaven.40 

Throughout the course of the ten year civil war in Sierra Leone - discussed in 

Chapter 3 - children were painted with wet earth and presented with amulets 

that they were instructed would make their skin 'bulletproof.41 This cynical 

betrayal of a child's trust is perhaps the most worrisome and distressing 

element of this child soldier phenomenon.

Although voluntary enlistment does account for a proportion of child soldiers - 

and the distinction between these concepts will form a critical part of this study 

- a central role is played by acts of abduction and conscription. While children 

become soldiers through a variety of channels, which ultimately differ from 

conflict to conflict, coercion remains the key trigger. National armed forces in 

some States round up young boys from schools, streets and even their homes, 

and pressgang them into their ranks.42 In the absence of formal birth 

registrations, under-age children are recruited with little regard paid to the 

legal requirements governing such practices.43 Refugee camps provide ample 

numbers of vulnerable children to forcibly recruit,44 with 44% of the 50 million 

refugees and displaced people in the world aged less than eighteen years old.45 

Minority groups, street children and children from single parent or child-

40 Jeffrey Gettleman, ‘The Perfect Weapon for the Meanest Wars’ New York Times (New York 29 April 
2007).
41 Susan Shepler, ‘Made Bulletproof by Magic, Armed with an AK: The Politics of Traditional Warriors 
and Modem Warfare in Sierra Leone’ (2004) presented at the 2004 American Anthropological 
Association meetings in Atlanta, Georgia on 15 December 2004.
42 This practice has been identified in Guatemala, El Salvador, Ethiopia, Mozambique, Peru, Sudan, 
Burma, Sri Lanka and Liberia. See: Ilene Cohn and Guy S. Goodwin-Gill, Child Soldiers: The Role of 
Children in Armed Conflict (OUP 1994) 161.
43 Seneviratne (n 2).
44 Michael Wessells, Child Soldiers: From Violence to Protection (HUP 2006) 41.
45 UNHCR, ‘Global Trends: 60 Years and Still Counting’ (2011)
<http://www.unhcr.org/4dfal 1499.html> accessed 2 December 2011.

25



headed households are also at risk.46 Children are vulnerable subjects for forced 

recruitment as they can be abducted, terrorised and easily intimidated.47

Singer finds that differentiating between 'enlistment' and 'conscription' 

involves treading on dangerous ground, as the capacity of a child said to have 

freely consented to join armed forces is questionable.48 Some commentators 

argue that children can make a rational decision to join an armed group with 

the purpose of attaining shelter and allies,49 while other negate any element of 

choice on the part of the young recruits,50 and view the decision of children to 

enlist as pressed upon them by socio-political, economic and cultural pressures. 

In general, how voluntary is the decision of a child to join an armed group?

As Davison notes:

The idea that children would volunteer to participate in armed 

conflict, subjecting themselves to the horrific treatment most child 

soldiers receive from their superiors, is nearly unimaginable.51

Children who volunteer are often 'exposed to subtle manipulations'52 which 

take advantage of their immaturity and curiosity with 'public displays of war 

paraphernalia, funerals and poster of fallen heroes, speeches and videos often 

displayed in schools; heroic melodious songs and stories which have all served 

to draw out feelmgs of patriotism and create a compelling milieu'.53 A strong 

ideology can be very enticing to young people, particularly those who are

Amnesty International, ‘Child Soldiers: One of the Worst Abuses of Child Labour’ (1999) 
IOR42/001/1999.
47 Wessells (n 44) 37.
4S Singer (n 29) 61.
49 Michael Wessells, ‘Recruitment of children as soldiers in sub-Saharan Africa: An ecological analysis’ 
in Lars Mjoset and Stephen van Holde (eds) The Comparative Study of Conscription in the Armed Forces 
(Emerald Group Publishing Limited, Bingley 2002) 237-254.
50 Daya Somasundara, ‘Child soldiers: understanding the context’ (2002) 324 BMJ 1268, 1269.
51 Ann Davison ‘Child soldiers: No Longer a Minor Incident’ (2004) 12 WJIL.DR 124.
1,2 E.P. DeCastro, ‘Children in Armed Conflict Situations: Focus on Child Soldiers in the Philippines’ 
(2001) I6PJTWS 2.
53 Somasundara (n 50) 1269.
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dissatisfied with their social structure, available opportunities, or their 

government's principles and policies.

It is undeniable that children cannot always fully appreciate the physical and 

emotional risks that are involved in combat, and that is the crux of the issue. 

Children cannot be assessed as making an informed decision to get involved in 

armed conflicts, regardless of the factors that push them towards doing so. 

Survival is the ultimate push factor. Desperation for such survival can, with 

sad irony, often push children towards the very groups whose actions 

destroyed their familial support systems.54 In addition, in societies that have 

been ravaged by war and violence for prolonged periods, children have been 

brought up to accept violence as part of life. This militarisation of their society 

provides children with the view that volunteering is a normal activity that is 

almost expected of young people, who are then viewed as heroes or 'freedom 

fighters'.55 For example, children who did not volunteer for service in the 

Guatemalan army were accused of possessing 'anti-democratic' ideals.56 In 

these situations it is societal pressure that operates as the motivation for 

enlistment.

Overall, the extent to which a child can be said to have 'voluntarily' joined an 

armed force is highly questionable.. As a result, the jurisprudence examined in 

Chapters 4 and 5 determined that the mode of recruitment - whether through 

coercion or not - is ultimately irrelevant and the very act of accepting a child 

into military service counts as criminal.

54 UNGA, ‘Promotion and Protection of the Rights of Children: The Impact Of Armed Conflict On 
Children’ A/51/306 (26 August 1996) [Hereafter ‘The Machel Report’] 48.
55 Colleen C. Maher, ‘The Protection of Children in Armed Conflict: A Human Rights Analysis of the 
Protection Afforded to Children in Warfare’ (1989) 9 BCTWLJ 297, 304.
56 David M. Rosen, ‘Armies of the Young: Child Soldiers in War and Terrorism’ (Rutgers University 
Press 2005) 57
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2.2.2 Recruitment Factors

Beber and Blattman argue for the inherent rationality of rebel leaders, who view 

child conscription as a reasonable endeavour because children are 'easier and 

cheaper to retain, or more responsive to coercive methods'.57 Singer notes that 

the problem has been perpetuated by the fall-out from the African AIDS 

epidemic: the disease primarily affects mature adults, resulting in 

disproportionately high numbers of young people and the elderly.58 Singer 

poses the hypothesis that there is an inherent correlation between such 

disproportional population demographics and the outbreak of internal 

conflicts; a concept he refers to as 'coalitional aggression'.59 He argues that the 

absence of elders in a population removes a certain element of 'stabilising 

influence' on young people, thus making them more prone to participate in 

'pernicious activities'.60 AIDS also has been responsible for producing a new 

'lost orphan generation' where orphans have nothing to lose from participating 

in internal conflicts, particularly when they have grown up knowing no other 

way of life.61

In addition to this vulnerable lost generation, there are a number of other 

factors which explain the rationale of using child soldiers, notably the increase 

in the availability of small arms, and the growing trend towards internal 

conflicts.

Proliferation and Dispersion of Small Arms

The size of weapons used by combatants has been dramatically downsized in 

the last twenty years, an unquestionable factor in the move towards turning

57

58

59

60

Beber and Blattman, (n 6) 4. 
Singer (n 29)41.
Ibid 42.
Ibid 41.
Ibid 42.
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children into effective combatants.62 In the absence of a small arms cache, rebel 

groups and militia are less inclined to recruit children,63 showing a tangible link 

between the availability of such weapons and the numbers of child recruits.

Over 90% of all civilian casualties worldwide can now be attributed to the use 

of weapons such as revolvers, pistols, machine guns, anti-tank missiles, and of 

course, the ubiquitous AK-47.64 Such weapons are lightweight, robust, can be 

used without comprehensive training, and often 'leak' their way from legal 

ownership or official military possession onto the black and grey markets.65 The 

low cost and widespread availability of small arms make them the obvious 

choice for illegally operating armed groups, key recruiters of underage 

children. In many countries an AK-47 can be purchased in exchange for a 

chicken or a bag of maize66 and are often easier to source than school books.67 

Such weapons are also easy to use and light enough for even very young 

children to operate. Mitchell notes that in today's conflicts a ten year old child is 

as capable with an AK-47 or M-16 as an adult.68 Children can learn how to strip, 

assemble, load and operate such weapons in around forty minutes.69

62 Jo Becker, ‘Small Aims and Child Soldiers’, presented at ‘Putting Children First: Building a 
Framework for International Action to Address the Impact of Small Arms’ (New York, March 2001).
63— , ‘Strong link between child soldiers and small arms trade, UN experts say’ United Nations News 
Centre (New York, 15 July 2008).
64 UNGA ‘Report of the Special Representative of the Secretary-General for Children and Armed 
Conflict’ UN GAOR 62"d Session Item 68 (a) UN Doc A/62/228 (2007).
65 Thomas Jackson, ‘From Under Their Noses: Rebel Groups’ Arms Acquisition and the Importance of 
Leakages from State Stockpiles’(2010) 11 ISP 131, 132.
66 Joseph N Madubuike-Ekwe, ‘The International Legal Standards Adopted to Stop the Participation of 
Children in Armed Conflicts’ (2005) 11 ANNS1CL 29, 34.
67 Kathy Vandergrift, ‘Challenges in Implementing and Enforcing Children's Rights’ (2004) 37 C1LJ 547, 
555.
68 Aubrey F. Mitchell III, ‘Sierra Leone: The Road to Childhood Ruination through Forced Recruitment 
of Child Soldiers and the World's Failure to Act’ (2004) 2 RJIL 81, 107
69—, ‘Strong Links between Child Soldiers and Small Arms Trade, UN Experts Say’ UN News Centre 
(New York 15 July 2008).
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An Increase in Internal Conflicts

It is localised and civilian communities that represent today's battlefields,70 and 

children are at the forefront of the victims, witnessing horrific incidents of 

violence and min.71 Such conflicts demonstrate the ability of modem regimes 

to cause unprecedented destruction.72

There are two reasons why this internalisation of conflicts has affected child 

soldier numbers. First, the World Bank estimates that the average length of 

internal conflicts since 1945 is seven years. As these armed conflicts drag on, the 

need for cheap and adaptable soldiers increases; this gap in the market is filled 

by young children who are seen as being a useful addition to combat 

scenarios.73 In conflict situations, young children are ultimately seen as being 

dispensable front line troops whose fearlessness can be manipulated into 

brutality.74

Second, in a civil war where the state army is fighting opposition from armed 

groups, a vast difference in military experience and technology creates an 

environment where guerrilla warfare becomes the technique of choice to avoid 

direct combat. This was particularly the case in the Sierra Leonean civil war, 

where the Revolutionary United Front (RUF) in particular favoured using small 

units to make 'hit-and-run' raids, following long periods spent observing 

targets from camps in the bush.75 In such scenarios, children are viewed as 

playing an important role: by giving the appearance of innocence, they can be 

used as spies or to provide distractions prior to ambushes. Due to their size.

70 Joanne Boyden and Jo de Berry, Children and Youth on the Front Line: Ethnography, Armed Conflict 
and Displacement (Berghahn Books 2004) xi - xii.

1 Bhavani Fonseka, ‘The Protection of Child Soldiers in International Law’ (2001) 2 APJI1RL 69.
72 Mark Duffield, Development, Security and Unending War: Governing the World of Peoples (Blackwell 
2007) 35.
73 Maria Teresa Dulti, ‘Captured child combatants’ (1990) 278 1RRC 105.
74 Fonseka (n 71) 76.
75 John-Peter Pham, Child Soldiers, Adult Interests: The Global Dimensions of the Sierra Leonean 
Tragedy (Nova Publishers 2005) 103.
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they are often given the job of passing messages between groups or performing 

covert lookout duties.

The consequences of using children in combat have a knock-on effect for a state 

in post-conflict transition. Widespread demobilisation of child soldiers 

following a conflict can give rise to serious societal problems such as drug 

abuse and criminality.76 Children who are knowledgeable in combat, who have 

their perspective and moral values altered by their experience, and who have 

entered adolescence knowing only violence pose a great threat to the peace and 

security of a vulnerable post-conflict state. Often stigmatised by their military 

past, these ex-combatants find it difficult to readjust to life after war, and 

generally are not in a position to make an economic contribution in their 

homeland's rebuilding operations.77

In sum, the current dominance of civil wars and the prevalence of light 

weaponry have the combined result of rendering children prime targets for 

recruitment. However, in analysing the nature of the crime of child recruitment, 

the question of what age group constitutes 'children' - despite differing cultural 

perceptions of the term - is one that has strong implications for the 

development of the crime.

76 Kirsten Gislesen, ‘A Childhood Lost: Challenges of Successful Disarmament, Demobilisation and 
Reintegration of Child Soldiers: The Case of West Africa’ (2006) Norwegian Institute of International 
Affairs Working Paper No. 712 25-26, 38.
77 Shawn Tock, ‘Recruiting and Using Children as Soldiers: The Case for Defining the Offence as a 
Crime against Humanity’ (2004) 13 DJLS 157.
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1.3 Cultural Relativism and Concepts of Childhood

It has been suggested that the difficulties in eradicating the practice can be 

attributed to the differing cultural interpretations in the conceptualisation of 

childhood78 and the lack of distinction between childhood and adulthood in 

many social orders.79

A few essential questions must be answered at this juncture. First, what role is 

played by cultural relativism - the ideology that believes human rights are 

culturally determined and cannot be universal80 - in the establishment of a new 

crime in international law? An examination of the practice of female genital 

mutilation is a useful and interesting starting point from which to analyse the 

importance of cultural norms when formulating international standards. 

Second, what constitutes a 'child' when examining the phenomenon of child 

soldiers and, finally, at what age does 'childhood' end? In assessing the 

question of prosecuting child combatants, identifying the age of majority is a 

valuable exercise, which will lay the foundation for discussion on this thorny 

issue in later chapters.

3.3.1 The Relevance of Cultural Relativism

Culture is constantly in a state of development and evolution, and for 

international law to be accepted around the world, it must be flexible enough to 

reflect changing cultural norms and attitudes. However, the language of human 

rights stems principally from the liberal tradition of Western thought, and in

7f< Fonseka (n 71) 80
79 P.E. Veerman, The Rights of the Child and the Changing Image of Childhood (Martinus Nijhoff 
Publishers 1992) 10.
s0 Jack Donnelly, ‘Cultural Relativism and Universal Fluman Rights’ (1984) 6 HRQ 400, 401.
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some cases bears little relevance for other societies.81 In most Western liberal

democracies human rights are regarded as entitlements that a person holds by 

virtue of the fact that they are human: inalienable human rights superior to the 

state, as described by Locke.82 Non-Westem approaches to human rights place 

greater emphasis on people's duties to societies and mutual obligations to each 

other, whereby States may limit the application of certain rights for the greater 

benefit of the group.83

This stark contrast in ideologies undermines the universality of human rights. 

Cultural relativists have argued that cultural practices should not be judged by 

international or Western norms that exist outside the values of that society,84 yet 

they stand accused of 'endorsing the racism of low expectations',85 by 

advocating the preservation of cultures that are suffering from poverty and 

neglect.86 While attempts to incorporate the diverse cultures of the globe in the 

movement towards a core standard of human rights are undoubtedly for the 

benefit of everyone, culture cannot be used as a 'metanorm' to justify the 

overriding of basic values.87 The use of child soldiers is one of a multitude of 

practices, including slavery and female genital mutilation, where arguments 

relating to culture have been accused of providing justification for such 

activities. This 'ulterior motive' for claiming traditional values casts a shadow 

over the cultural relativist movement.88

sl Philip Alston, The Best Interests of the Child: Reconciling Culture and Human Rights (OUP 1994) 19; 
Jack Donnelly, ‘Human Rights and Human Dignity: An Analytic Critique of Non-Westem Conceptions 
of Human Rights’ (1982) 76 APSR 303, 306.
s2 John Locke, Two Treatises of Government (Rivington, London 1824) 96.
83 Donnelly (n 81)310.
84 Katherine Brennan, ‘The Influence of Cultural Relativism on International Human Rights Law: Female 
Circumcision as a Case Study’ (1989) 7 L&I 367, 384.
85 N. Cohen, ‘One woman's war - Maryam Namazie personifies the gulf between liberal apologists and 
those who really want equality’ The Observer (London, 16 October 2005).
86 Fernando R. Teson, ‘International Human Rights and Cultural Relativism’ (1984) 25 VJIL 869, 874.
87 Philip Alston (ed) The Best Interests of the Child: Reconciling Culture and Fluman (Clarendon Press 
1994) 20.
88 Brennan (n 84) 384.
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The conflict between providing justice and respecting culture came to the fore 

with the creation of the International Criminal Tribunal for Rwanda (ICTR), 

with critics bemoaning the inclusion of 'universal values' - such as the right to 

life - in the ICTR Statute, contradicting Rwandan ideas of justice, which place 

great weight upon the use of the death penalty.89 This raises the issue of how 

much emphasis must international courts place on cultural differences. Justice 

Goldstone, former Chief Prosecutor at both the ICTY and the ICTR, has 

dismissed appeals to consider cultural relativism as 'a dangerous trend' which 

should play no role in war crimes prosecutions.90 This is a logical position, 

which counters the 'racism of low expectations' argument, as well as any risk of 

atrocities being dismissed as characteristic of the African continent.

Yet what effect does this have on the ability of an accused to have a fair trial, 

when it is claimed that his conduct ought to be interpreted in line with his 

cultural understanding? This thorny issue will be discussed in assessing the 

jurisprudence of the crime in later chapters, but suffice to say at this juncture 

that little attention appears to have been paid to issues of culture. In each of the 

three cases examined in this thesis, the fact that the defendants had been made 

aware of the prohibition on child recruitment was deemed sufficient to 

outweigh any claims of a cultural bias. In addition, there appears to have been 

a marked reluctance on the part of the judges to engage in cultural analysis, as 

will be demonstrated in the jurisprudence chapters.

s> Ida L. Bostian, ‘Cultural Relativism in International War Crimes Prosecutions: The International 
Criminal Tribunal for Rwanda’ (2005) 12 ILSA J1CL I.
90 Richard Goldstone, ‘Symposium: Prosecuting International Crimes: An Inside View’ (1997) 7 TLCP
1,11.
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1.3.2 Female Genital Mutilation and Child Soldiers

The debate surrounding the need to have respect for the practices of various 

cultures is nowhere more prevalent than when analysing the issue of female 

genital mutilation (FGM); the parallels with the child soldier phenomenon are 

notable. The practice takes place in numerous cultures including prosperous 

Western societies, is in direct contravention of the Convention on the Rights of 

the Child 91 and the Convention on the Elimination of all Forms of 

Discrimination against Women,92 and is condemned as violence by the Council 

of Europe.93 Tire practice is most prevalent in Egypt and Sudan, where it is 

estimated that over 90% of females have been circumcised.94 While 17 African 

States prohibit the practice, such criminalisation has had little or no effect, and 

FGM stands at 85% in five such States.95 Kenyatta argued that FGM is such an 

essential initiation in many cultures, that 'abolition... will destroy the tribal 

system'.96

It takes place at a variety of ages between four and fifteen, depending on 

individual tribal traditions, and was traditionally viewed as marking initiation 

into adulthood.97 This idea of marking the entrance into adulthood is 

comparable to the use of child fighters in some societies, and is often invoked to

91 United Nations, Convention on the Rights of a Child, General Assembly resolution 44/25, 20 
November 1989.
92 Committee on the Elimination of Discrimination against Women, General Recommendation No. 14 (9th 
session, 1990).
93 Council of Europe Resolution 1247 (22 May 2001).
94 UNICEF Press Release, ‘Over 6,000 communities across Africa abandon female genital 
mutilation/cutting’ (6 February 2010).
95 Sarah Boseley, ‘FGM: Kenya acts against unkindest cut’ The Guardian (London, 8 September 2011). 
Benin, Ivory Coast, Djibouti, Egypt, Eritrea, Ethiopia, Ghana, Guinea, Niger, Nigeria, Kenya, Central 
African Republic, Senegal, Chad, Tanzania, Togo and Uganda have legislated against the practice. It 
remains prevalent in Djibouti, Egypt, Eritrea, Ethiopia, and Guinea.
96 Jomo Kenyatta, Facing Mount Kenya: The Tribal Life Of The Kikuyu (Vintage Books 1965) 135.
97 The Center for Reproductive Law and Policy, ‘Women’s Reproductive Rights in Cameroon - A
Shadow Report’ (New York 1999)
<http://reproductiverights.org/sites/default/files/documents/sr_cam_l 199_eng.pdf> accessed 6 December 
2011.
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defend the participation of children in armed conflict.98 Such arguments arose at 

the Special Court for Sierra Leone, as discussed in Chapter 4. Initiation in such 

contexts has been described by Bennett thus:

A common rite de passage, occasioned by puberty, is initiation... 

[which] involves a period of seclusion, shared hardships and special 

training, and it often includes circumcision (or another form of bodily 

mutilation). When initiates emerge, they are deemed to have shed 

attributes typical of childhood, such as dependency and confinement 

to the family domain, and to have gained some of the qualities of 

adulthood.99

However, the continuing use of FGM has been attributed to 'blind obedience to 

tradition rather than to fulfil an initiatory function'.100 The practice has 

transcended utility and become an undisputable and unquestionable tradition. 

This is equally applicable to the child soldier movement. The initiatory element 

of training a child to fight in an armed conflict is a feature of tribal life that is 

slowing becoming erased, yet a very real problem with recruitment numbers 

remains.101 Perhaps the precedent set by tribal leaders for several generations 

has created a sense of justification for continued use of these practices, and it 

will take time for the new international consensus on both issues to take 

precedence over the hallowed authority of tradition.

Interestingly, an increase in awareness of the ICC at grassroots level appears to 

be having some deterrent effect, with Human Rights Watch researchers recently 

noting that fear of arrest is curtailing use of children by local militia in the

9S Bennett (n 22) 5.
99 Ibid 7.
100 Brennan (n 84) 384.
101 Muawad Mustafa Rashid, ‘Child Soldiers in Sudan... Increasing Numbers’ Sudan Vision (Khartoum, 
26 January 2012); Ren Ke, Zhang Chunxiao and Wang Jingguo, ‘China's military evolves as 'only-child' 
soldiers become main strength’ Xinhua (Beijing, 10 January 2012).
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DRC.102 While deep-set cultural traditions take time to adjust to changing social 

norms - particularly those that stem from the Western world's perception of the 

child as requiring protection, discussed below - perhaps the growing 

prominence of international justice will have an effect in changing cultural 

attitudes as well as creating a knock-on deterrent effect. A change in the 

cultural perceptions of what constitutes appropriate treatment of children in 

conflict would represent a victory for human rights activists and underline the 

importance of international justice mechanisms.

1.3.3 What is Childhood?

When examining the idea of childhood as a social construct, the main problem 

involves the marked disparity in determining the age of majority around the 

world. James and Prout have recognised this obstacle:

Childhood, as distinct from biological immaturity, is neither a natural 

nor universal feature of human groups but appears as a specific 

structural and cultural component of many societies.103

The concept of childhood as we now recognise it evolved over the course of the 

last four to five hundred years. During medieval society, the end of childhood 

occurred when a child no longer needed the 'constant solicitude of his mother, 

his nanny or his cradle rocker [and] belonged to adult society'.104 As Aries 

notes, during this period, children were unimportant, and there was no 

awareness of a distinction between childhood and adulthood.105 There were a 

number of different perceptions of childhood between the sixteenth and

102 Human Rights Watch, ‘Selling Justice Short’ (Human Rights Watch, New York 2009) 125.
103 Allison James and Alan Prout, Constructing and Reconstructing Childhood - Contemporary Issues in 
the Sociological Study of Childhood (2I,d ed, Routledge 1997) 8.
IOJIbid 128.
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eighteen centuries: first viewing children as amusement, then ovcrprotecting 

them, then emphasising discipline, and then valuing health.106 The notion of 

childhood as a structured period in a person's cycle of life emerged in the 18th 

century, as the era of industrialisation gained momentum. It was at this time 

that children began to be seen and appreciated as more than mere Tittle adults' 

and instead were viewed as a weak group in need of protection and care.107 The 

child was viewed in what we would recognise as the modern interpretation - 

the innocent. It is only in the last hundred years that childhood has become 

recognised as a period of great sensitivity and development, which can have 

strong repercussions for adulthood.108 However, this standard is generally one 

most associated with First World or Western societal constructs, and concepts 

of childhood differ worldwide. While some form of division between adults 

and children has been recorded in the majority of indigenous cultures of the 

world,109 the thorny issue of identifying an acceptable age of majority has 

proved a more onerous task.

The Convention on the Rights of the Child is the most widely ratified human 

rights document, and provides that a child is a person under the age of 

eighteen.110 However this does not represent the uniform position in most 

countries, and has perpetuated confusion and inconsistencies relating to the 

issue of what age marks the conclusion of childhood. This confusion was 

exacerbated by the Convention's Article 38, discussed below, which reduces the

106 Ibid 129-133.
107 Philip Aries, Centuries of Childhood: A Social History of Family Life (Vintage Books 1962) 35.
108 Claire Breen, The Standard of the Best Interests of the Child: A Western Tradition in International and 
Comparative Law (Martinus Nijhoff Publishers 2002) 240.
11,9 John Morss, ‘The Several Social Constructions of James, Jenks and Prout: A Contribution to the 
Sociological Theorization of Childhood’ (2002) 10 IJCR 39, 43.
110 Convention on the Rights of the Child, General Assembly resolution 44/25 (20 November 1989), 
Entry into force 2 September 1990. Article 1: For the purposes of the present Convention, a child means 
every human being below the age of eighteen years unless under the law applicable to the child, majority 
is attained earlier [Hereafter ‘CRC’].
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age to fifteen for participation in armed conflict, and 'illustrates the 

undercurrent of cultural relativism that flows through the Convention'.111

The concept of attaining the age of majority can be viewed as 'a social, religious, 

cultural or legal device'112 by which a society acknowledges the end of 

childhood and the beginning of adulthood. From a religious standpoint this can 

occur as early as thirteen years old, when young people are confirmed in 

Christian faiths, or celebrate their bar or bat mitzvahs in accordance with 

Judaism. In some Koranic doctrines, the age of majority is attained when a 

young man can grow a beard.113 Legally, the age at which a person enters 

adulthood would appear to coincide with when they can drive a car or get 

married or vote. This varies greatly from state to state and is typically between 

sixteen and twenty-one years old.114

However, the 'African fingerprint' outlined by Mufua must be borne in mind 

when applying this standard.115 Children in some non-Western societies are 

viewed as having gained majority at a significantly younger age, and 

considered to owe a duty to perform military service or to perform roles of an 

economic nature.116 In others, the participation of young boys in conflict is a 

means of orientation, ushering them into manhood.117 It is in the context of 

these situations where the notion of 'child' soldiers becomes problematic. It is 

also worth noting that it has been recognised by anthropologists that in

111 Breen (n 108) 19.
112 Cohn and Goodwin-Gill (n 42) 7.
113 Singer (n 29) 26.
114 ‘The Legal Driving Age’ (Learning to Drive) <www.leamingtodrive.co.uk/driving-age.htm> 
accessed 10 February 2012; United Nations Statistics Division, ‘Minimum legal age for marriage without 
consent’ (21 March 2008) <http://data.un.org/Data.aspx?d=GenderStat&f=inlD:19> accessed 10 
February 2012.
115 M. Mutua ‘The Banjul Charter and the African Cultural Fingerprint: An evolution of the language of 
duties’(1995) 35 VJIL 339, 351.
116 T. W. Bennett, Customary Law in South Africa (Kluwer Law International 2004) 304-307; Ali 
ATAmin Mazrui, The Warrior Tradition in Modern Africa (Brill 1977) 75.
117 Gary Barker and Christine Ricardo, ‘Young Men and the Construction of Masculinity in Sub-Saharan 
Africa: Implications for HIV/AIDS, Conflict, and Violence’ (2005) 26 World Bank Social Development 
Papers, Conflict Prevention and Reconstruction. See v, vi, 9, 16, 25-26, 31.
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societies where life-expectancy is low, as it is in many Sub-Saharan countries 

where child soldier use is prevalent, the various stages of physical development 

become chronologically compressed.118 The age of maturity should therefore be 

interpreted as occurring proportionately younger, as adults in Sub-Saharan 

Africa on average only live to age 53.119 In addition, the European Defence 

Agency recently estimated that by 2025 the average age of an African will be 22 

years old.120 It is therefore nigh-impossible to determine that essential defining 

point between child and adult, creating a conflict between which values should 

take precedence - the advantage in protecting cultures, or the benefit to be 

garnered from a global standard on childhood.121

It is arguable that one cannot be expected to enter into situations of armed 

conflict until such time as they can participate actively in the democracy of their 

state through legal enfranchisement - a time when 'the community as political 

body recognises the intellectual maturity of the individual'. 122 An 

overwhelming majority of States legislate for a minimum of eighteen years to 

enter the voting populous,123 providing a firm and persuasive basis for a 

comparable limitation on the age of combatants. However, as discussed below, 

this logic was not applied to the drafting of the Convention on the Rights of the 

Child.

In addition, the varying ages of legal responsibility around the world add a 

new dimension to the child soldier issue - at what age are children considered

lls Larry Jay Diamond and Marc F. Plattner, Democratization in Africa (JHU Press 1999) 55. 
ll9Brigid Fitzgerald Reading, ‘Troubling Health Trends Flolding Back Progress on Life Expectancy’ 
Earth Policy Institute, 17 November 2011)
<http://www.earth-policy.org/data_highlights/201 l/highlights21> accessed 6 December 2011.
120 European Defence Agency, ‘An Initial Long-Term Vision for European Defence Capability and 
Capacity Needs’ (3 October 2006)
<http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressdata/EN/reports/91135.pdf > accessed 7 
December 2011.
121 Thoko Kaime, ‘The Convention on the Rights of the Child and the cultural legitimacy of children’s 
rights in Africa: Some reflections’ (2005) 5 AHRLJ 221.
122 Cohn and Goodwin-Gill (n 42) 8.
123 Isobel White, ‘Voting Age’ (2011) Parliament and Constitution Centre Briefing Paper, SN/PC/1747, 4.
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to be responsible legal agents, and should former child combatants be held 

accountable for their actions? This problem creates a tension between the need 

to protect children, while also giving effect to their autonomy and respecting 

international standards. Around the world, the average age of criminal 

responsibility ranges from seven to eighteen years old, with many States having 

provisions for children older than 12 or 14 years to be tried by juvenile courts.124 

In Ireland, children older than twelve can be held criminally responsible for 

their actions,125 while in England and Wales this occurs from the age of ten 

years old.126 The European Court of Human Rights stated in V. v United 

Kingdom, that it 'does not consider that there is at this stage any clear common 

standard amongst the Member States of the Council of Europe as to the 

minimum age of criminal responsibility'.127

The Geneva Conventions do not stipulate the age of criminal responsibility, and 

the issue did not appear in international humanitarian law until the drafting 

process of Additional Protocol I,128 when a Brazilian representative proposed 

that Article 77(5) specify that penal proceedings could not be taken against 

perpetrators who were under sixteen years of age at the time they committed 

the alleged crime. This proposition opened the debate on identifying an 

international age of responsibility, but ultimately the Committee decided that 

this was a matter left to national governments. The Convention on the Rights of 

the Child continued this approach, simply obliging States to establish a 

minimum age of criminal responsibility and providing no guidance on the 

matter.

The 1985 Beijing Rules for juvenile justice provide that the age of criminal

124 J.M.T. Labuschagne, ‘Criminal Responsibility of Children in International Human Rights Law’ (2001) 
26 SAYIL 198, 199; V. v United Kingdom (2000) 30 No. 24888/94 EHRR 121 [50],
125 Children Act 2001, Section 52, as amended by Section 129 of the Criminal Justice Act 2006.
126 Children and Young Persons Act 1963, Section 16(1); Crime and Disorder Act 1998, Section 34.
127 K v United Kingdom (2000) 30 EHRR 121 [74],
128 Protocol No. 1 Additional to the 4lh Geneva Convention relative to the Protection of Civilian Persons in 
Times of War [Hereafter ‘Additional Protocol I’].
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responsibility 'shall not be fixed at too low an age level, bearing in mind the 

facts of emotional, mental and intellectual maturity'. 129 The Rules also 

acknowledge the lack of uniformity around the world, and acknowledges that 

national age limits depend on the legal system of every individual state, as well 

as their 'economic, social, political, cultural and legal systems'.130

The Paris Commitments recommend a minimum age of eighteen for attaining 

criminal responsibility for international crimes:

To ensure that children under 18 years of age who are or who have 

been unlawfully recruited or used by armed forces or groups and are 

accused of crimes against international law are considered primarily 

as victims of violations against international law and not only as 

alleged perpetrators.131

However, it is undeniable that child soldiers commit war crimes and, as 

Davison phrases it:

In order to provide some sort of respite from grief for the victims and 

the local community, and to aid in the assimilation of these children 

back into society, there may need to be criminal responsibility for 

these acts.132

Happold notes that former child soldiers are 'often viewed with considerable 

ambivalence, if not suspicion or even hatred, in their own communities'.133 This

9 United Nations Standard Minimum Rules for the Administration of Juvenile Justice ("The Beijing 
Rules") UNGA Res 40/33 (29 November 1985).
130 Ibid.
131 Paris Commitments to Protect Children from Unlawful Recruitment or Use by Armed Forces or 
Armed Groups (6 February 2007)
<www.un.org/children/conflict/_documents/pariscommitments/ParisCommitments_EN.pdf> accessed 15 
Februry 2012.
132 Benyam D. Mezmue, ‘Children at Both Ends of the Gun: Child Soldiers in Africa’ in Julia Sloth- 
Nielsen (ed) Children’s Rights in Africa: A Legal Perspective (Ashgate Publishing 2008) 211.
133 Matthew Happold, ‘Child Recruitment as a Crime under the Rome Statute of the International 
Criminal Court’ in Jose Doria, Hans-Peter Gasser and M. Cherif Bassiouni (eds), The Legal Regime of the 
International Criminal Court: Essays in Memory of Igor Blischenko (Brill 2008) 25.
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situation underlines the complexity of the child soldier issue - former 

combatants are simultaneously perpetrators and victims. But there are ways to 

balance these competing states, allowing children both to reintegrate into their 

communihes and to be held accountable. These include participation in truth 

and reconciliation tribunals and post-conflict peace-building schemes. 134 

Additionally, cultural practices such as healing purification or cleansing rituals 

also promote the acceptance back into the community of former combatants, 

and can be vital in rebuilding trust and cohesion.135 The value of such practices 

should not be underestimated. Article 40 of the CRC specifically provides that 

where children are accused of criminal acts, the manner in which they are 

treated ought to promote 're-integration and the child's assuming a constructive 

role in society'.136

As discussed in later chapters on the jurisprudence, the Special Court for Sierra 

Leone (Special Court) and the International Criminal Court (ICC) have 

approached this issue in differing ways. The Special Court allows for the 

conviction of those who were under eighteen at the time of committing an 

offence, but this provision has never - and looks unlikely to ever be - invoked. 

Should this occur, the Statute makes provisions for rehabilitation and 

reintegration instead of custodial sentences. The Rome Statute of the ICC, 

however, provides that eighteen is the age of criminal responsibility, and no

134 Karin Arts and Vesselin Popovski, International Criminal Accountability and the Rights of Children 
(Hague Academic Press 2006); Bert Theuermann and Natalee Mann, ’Children and the Truth and 
Reconciliation Commission for Sierra Leone: Recommendations for Policies and Procedures for 
Addressing and Involving Children in the Truth and Reconciliation Commission’, UNICEF National 
Forum for Human Rights and UNAMSIL/Human Rights (2001); UNICEF, ‘Truth and Reconciliation 
Commission Report For the Children of Sierra Leone - Child Friendly Version’ (2004) 
<http://www.unicef.org/infobycountry/files/TRCCF9SeptFINAL.pdf> accessed 15 February 2012.
135 Neil Boothby and others, ‘Mozambique child soldier life outcome study: Lessons learned in 
rehabilitation and reintegration efforts’ (2006) 1 GPH 87, 96; Alcinda Honwana, Child Soldiers in Africa 
(University of Pennsylvania Press 2007) 110-122.
136 CRC Article 40. See also: UN Committee on the Rights of the Child (CRC), ‘General Comment No. 
10 (2007): Children's Rights in Juvenile Justice’ CRC/C/GC/10 (25 April 2007), which recommends that 
12 years should be the ‘absolute minimum age’ of responsibility.
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one under that age will be prosecuted by the Court. The rationale for that 

decision is examined in the next chapter.
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1.4 The Substantive International Law

The next part of this chapter will chronologically examine each of the treaties 

originating from humanitarian law, labour law, and human rights law, which 

formed the legal foundation upon which the crime of child recruitment 

developed. Issues that arise include how political motivations at play during 

the drafting of the instruments were reflected in the final texts and the valuable 

input of NGOs.

This framework was naturally directed at States, not at individuals, and 

therefore it does not contain the language of criminal law. Yet the key reason 

why the crime was included in the Rome Statute was because of its strong and 

established position in this international treaty framework, and the Statute was 

heavily influenced by the prohibitions contained within these treaties. This 

body of treaty law therefore represents the origin of the critical mens rea and 

actus reus terminology examined in the coming chapters.

1.4.1 International Humanitarian Law

Over the decades, as new and technologically advanced methods of warfare 

became commonplace, the direct targeting of civilians, including children, 

became a worrying development. Recognition of the need to protect civilians, 

including children, during wartime resulted in the Geneva Conventions of 

1949, and subsequently the Additional Protocols of 1977.

More recently, with the creation of the ICTY, ICTR, and ICC, the scope of 

international humanitarian law has been extended in line with developments in 

international human rights law and international criminal justice.137 The

137 Frits Kalshoven, ‘From International Humanitarian Law to International Criminal Law’ (2004) 3 CILJ 
151, 153.
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Statutes of these bodies cite their jurisdiction as 'international humanitarian 

law', thus including breaches of the Geneva Conventions as crimes within their 

authority to punish. This has paved the way for an increase in the relevance of 

the laws of conflict, and brought humanitarian law back to the forefront of 

international law.

As discussed above, the practice of using child soldiers on a widespread scale is 

relatively new, one that began to gain momentum in the 1970s. It is for this 

reason that the dilemma of child soldiers is for the most part overlooked by the 

main texts in humanitarian law. The Geneva Conventions focus on children as 

civilians and not as active participants. While children are not specifically 

included in the special protection provision,138 multiple references to children 

throughout the articles139 ensure their inclusion, however implicit.

The first tentative steps towards prohibiting child soldier recruitment were not 

made until the Additional Protocols of 1977, when the need for specific 

provisions of humanitarian law in relation to the participation of children in 

armed conflicts was becoming clear. As well as an increase in the numbers of 

children being recruited for armed service in Africa and Asia, the new ways 

that wars were being fought also highlighted the gaps in international law. 

Conflicts were gradually becoming more internalised - 'conflicts within States 

rather then between States' - and incidents of guerrilla warfare were growing.140 

Between 1945 and 1969, 82 out of 97 conflicts were internal, compared to the 

period 1900 to 1941 when 79% were of an international nature.141

138 Convention (IV) relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August 
1949 [Hereafter ‘Fourth Geneva Convention’], Article 16: ‘The wounded and the sick, as well as the 
infirm, and expectant mothers, shall be the object of particular protection and respect’.
139 Specifically Articles 14, 15, 17, 23, 24, 38, 50, 51, 82, 89. Article 14 provides for ‘safe spaces’ for 
children; Article 17 provides for the evacuation of children from war-tom areas; Article 50 provides for 
the proper identification of children.
140 Mark Duffield, Development. Security and Unending War: Governing the World of Peoples 
(Blackwell 2007) 116.
141 Istvan Kende, ‘Twenty-Five Years of Local Wars’ (1971) 8 JPR 5.
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In 1968 the International Conference on Human Rights, after completing their 

work on the two International Covenants to implement the Universal 

Declaration on Human Rights, turned their attention to protecting these rights 

during times of conflict. The Conference passed a Resolution requesting the 

United Nations General Assembly examine the 'need for additional 

humanitarian international conventions... to ensure the better protection of 

civilians and other war victims'.142 The United Nations (UN) suddenly found 

itself entering an area of international law that was previously the sole domain 

of the International Committee of the Red Cross (ICRC), the self-professed 

'Guardian of the Geneva Conventions'.143 The ICRC had consistently been the 

driving force behind the drafting of the Conventions and the sole international 

body responsible for their implementation, and it was anxious not to be left out 

of the plans to draft new humanitarian law. It therefore convened a conference 

of government experts a matter of months after the drafting of the UN 

Resolutions, requiring all State Parties to send experts and large delegations,144 

with the ICRC firmly in the drafting driving-seat. As the drafting commenced, 

the ICRC declared that the most pertinent problem facing the development of 

international humanitarian law was the issue of child combatants.145

The resulting Additional Protocols provide the first international law 

recognition of the child soldier problem, specifically enumerated in Article 77(2) 

of Protocol 1146 and Article 4(3) of Protocol II.147 Protocol I concerned

142 Resolution XXIII, Final Act of the International Conference on Human Rights (1968) U.N. Doc 
A/CONF. 32/41 18.
143 Yves Sandoz, ‘The International Committee of the Red Cross as Guardian of International 
Humanitarian Law’ (1998) ICRC. <http://www.icrc.org/eng/resources/documents/misc/about-the-icrc- 
3 1 1298.htm> accessed 30 November 2011.
144 R.R. Baxter, ‘Humanitarian Law or Humanitarian Politics? The 1974 Diplomatic Conference on 
Humanitarian Law’ (1975) 16 HILJ 1,6.
143 ICRC, ‘Protection of the civilian population against dangers of hostilities’, Conference of Government 
Experts on the Reaffirmation and Development of International Humanitarian Law Applicable in Armed 
Conflicts (Geneva 1971), CE/3b, 46-49.
146 Additional Protocol 1.
147 Protocol No. II Additional to the 4,h Geneva Convention relative to the Protection of Civilian Persons 
in Times of War [Hereafter ‘Additional Protocol 11’].
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international armed conflicts, while Protocol II dealt with internal strife. The 

Protocols therefore also marked the first occasion when the problem of child 

recruitment by both governmental and non-governmental armed forces was 

recognised, although, as discussed below, these provisions suffer from their 

lack of uniformity.

Article 77(2) Protocol I

The Parties to the conflict shall take all feasible measures in order that 

children who have not attained the age of fifteen years do not take a 

direct part in hostilities and, in particular, they shall refrain from 

recruiting them into their armed forces. In recruiting among those 

persons who have attained the age of fifteen years but who have not 

attained the age of eighteen years, the Parties to the conflict shall 

endeavour to give priority to those who are oldest.148

While this text initially appears to provide a firm prohibition on child 

recruitment, the original ICRC draft Article 77 actually used much more 

protective language:

The parties to the conflict shall take all necessary measures in order 

that children aged under fifteen years shall not take any part in hostilities 

and, in particular they shall refrain from recruiting them in their 

armed forces or accepting their voluntary enrolment.149

There are three areas where the draft articles provided a stronger degree of 

protection. First, the term 'all necessary measures' has been downgraded to 'all 

feasible measures', the latter being a term capable of subjective interpretation,

l4l( Additional Protocol 1, Article 77(2) [Emphasis added],
149 ICRC, ‘Draft Additional protocols to the Geneva Conventions of 12 August 1949: Commentary, Draft 
Art. 68(2), Protocol P (1973) 86 [Emphasis added].
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especially given the lack of definitional guidance provided by the treaty 

drafters.150 This one word changed the entire ethos of the article from one 

designed to protect children by all means necessary, to one that views the rule 

of military necessity as a greater concern. Such a low standard makes it easier to 

claim that it was not feasible to avoid involving children in conflict.151

Second, the change from 'shall not take any part' to 'do not take a direct part' in 

hostilities. One challenge in drafting the Protocols was to find a mutually 

acceptable definition of 'hostilities', on which finding a consensus proved 

impossible. By creating a distinction between direct and indirect participation, 

the need to define 'hostilities' was exacerbated. It was unfortunately concluded 

that this word defied definition and varied depending on each particular 

conflict.152 The author finds that Bothe, Partsch and Solf provide the most 

authoritative definition, which rests on the proposition that the acts involve an 

immediate threat to one's adversary.153 However, permitting any degree of 

participation, indirect or direct, 'undermines the principle at stake'.154 The lack 

of a clearly defined concept of the circumstances in which children could be 

involved as active combatants in international warfare was a serious gap in the 

international law regulating this issue. It also created this unfortunate concept 

of degrees of participation (direct versus indirect) which would eventually filter 

their way into the Rome Statute, and give rise to an unclear actus reus of what 

actually constitutes 'using' child soldiers.

Third, the draft article makes reference to not allowing children to participate in 

conflict by refraining from 'accepting their voluntary enlistment'. This aspect of

150 Mann (n 27)44.
151 Alison Dundes Renteln, ‘Child Soldier: The Challenge of Enforcing International Standards’ (2000) 
21 WLR 191.
152 Ibid 194.
153 Michael Bothe and others, New Rules for Victims of Armed Conflicts: commentary on the two 1977 
protocols additional to the Geneva Conventions of 1949 (Martinus Nijhoff Publishers 1982) 303.
134 Geraldine van Bueren, ‘The International Legal Protection of Children in Armed Conflicts’ (1994)43 
ICLQ 809, 815.
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the draft article did not make it into the final draft, and this is regrettable. The 

final text made no reference to voluntary enlistment, and focuses entirely on 

recruitment. No clarification is provided as to whether voluntary recruitment is 

included within the scope of this article, thus creating a lacuna in the law. As 

discussed below, the question of children voluntarily enlisting features heavily 

in the jurisprudence. The fact that recruitment of children by any means, and 

regardless of whether they volunteer, was not officially clarified for another 

thirty years,155 serves to underline how critical an omission this was.

As regards the age limitation, the choice of fifteen years as the minimum age for 

recruitment had a basis in standard principles of humanitarian lav/ and v/as 

used frequently in the Fourth Geneva Convention as the upper age limit for 

identifying children who needed particular protection during war.156 It also 

reflected the repeated importance attributed to military necessity, by allowing 

recruitment of early school leavers. The use of fifteen years as the benchmark 

for child recruitment was unfortunately repeated in a multitude of instruments, 

which will be examineci below.

Article 4(3)(c) Protocol II

Children who have not attained the age of fifteen years shall neither be 

recruited in the armed forces or groups nor allowed to take part in 

hostilities.157

Article 4(3)(c), which covers internal conflicts, results in significantly greater 

protection for children than Protocol I, with no mention of 'feasible measures'.

155 Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kami (‘The AFRC Case’) 
(Judgment) SCSL-04-16-T (20 July 2007).
156 Fourth Geneva Convention, Articles 14, 23, 24, 38, 50 and 89.
157 Additional Protocol II, Article 4(3)(c) [Emphasis added].
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There is also no cloudy distinction between what constitutes taking 'direct' part 

in hostilities, as all forms of participation are prohibited. In addition, children 

are not 'allowed' to participate, which at least makes vague reference to a 

prohibition on accepting volunteers. Finally, the prohibition on recruitment is 

extended beyond the scope of Protocol I to incorporate 'armed forces or 

groups'. The rationale behind this would appear to be of a political nature. By 

limiting armed resistance groups to a greater extent than national armies. States 

are putting their national forces in a position where their pool of recruits is 

greater. Van Bueren notes that the contrast between the scope of the two 

Additional Protocols suggests that 'indirect participation in international 

conflicts is safer than indirect participation in civil wars: an assumption which 

deserves Bentham’s epithet of "nonsense upon stilts"'.158

Additional Protocol II applies to all internal armed conflicts which:

[T]ake place in the territory of a High Contracting Party between its 

armed forces and dissident armed forces or other organized armed 

groups which, under responsible command, exercise such control over 

a part of its territory as to enable them to carry out sustained and 

concerted military operations and to implement this Protocol.159

This high standard for classification as an armed conflict under the Protocol 

created a viable escape clause for State Parties. In claiming that the conflicts 

occurring within their borders were mere 'internal disturbances'. Protocol II 

would not be applicable.160 According to Abbott:

158 Van Bueren (n 154) 815.
159 Additional Protocol II, Article 1(1).
160 Chen Reis, ‘Trying the Future, Avenging the Past: The Implications of Prosecuting Children for 
Participation in Internal Armed Conflict’ (1997) 28 CHRLR 629, 639.
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The nature of conflicts today thwarts the protective goal that underlies 

the formation of the Additional Protocols. For example the conflicts in 

Somalia, Afghanistan and Myanmar do not meet the threshold 

requirements of Protocol II; therefore children are being lost in the 

gaps of existing international laws of war.161

In an attempt to avoid this, the Protocol states that it would attempt to 'reduce 

the measure of discretion left to each government' and should apply to each 

internal conflict, 'regardless of the opinion of the parties'.162 However, despite 

these intentions, the lack of any authoritative body to determine the 

classification of particular conflicts has greatly reduced its impact, and 

undermined the level of protection it provides to children in conflict.

Grave Breaches of the Geneva Conventions

The Geneva Conventions represented the first time that international war 

crimes were codified in a humanitarian law instrument - the so-called 'grave 

breaches of the Conventions'. Additional Protocol I provided an opportunity to 

update this list to include modem war crimes, including medical 

experimentation on prisoners of war, apartheid and the deprivation of a fair 

trial.163 Unfortunately, the protection offered by Protocol I to children in the 

midst of armed conflicts is undermined by the absence of child recruitment in 

this list, thus preventing it from being a criminal action with individual liability

161 Abbott (n 36) 499.
162 Richard Kiwanuka, ‘Humanitarian Norms and Internal Strife: Problems and Prospects’ in Fritz 
Kalshoven and Y ves Sandoz (eds), Implementation of International Humanitarian Law (Martinus Nijhoff 
1989).
163 Article 1 l(2)(b). Article 85(4)(c), Article 45(2) and Article 75(4) and (7).
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as early as 1977. This position was not rectified until the Rome Statute 

established child enlistment as a war crime in 1998, as discussed in Chapter 2.164

Conclusions

The original aim of international humanitarian law was to reduce the impact of 

the violent consequences on civilians, and it never attempted to offer any more 

than basic protection for civilians. However, legitimate criticism can be levelled 

at humanitarian law owing to the 'disparities in levels of protection'.165 While 

the extension of the prohibition on child recruitment outside of state armed 

forces to incorporate non-governmental armed forces was a critically important 

development, it is undermined by the lack of a consistent application to all 

groups. An across-the-board prohibition of both direct and indirect 

participation of children in both categories of armed groups - governmental 

and non-governmental - would have provided a more authoritative document, 

as well as more solid inspiration for the text of the Rome Statute. Regardless of 

the limited protection offered, the first step in the creation of a conclusive 

prohibition of child reauitment was never going to be perfect, and the 

disappointments of the follow-up instruments cannot be attributed solely to the 

text of the international humanitarian law framework. It was a great step 

forward to recognise the recruitment of children as an issue requiring 

international attention,166 but it is unfortunate that, as the movement gained 

momentum, the opportunity to enforce a more comprehensive ban was not 

seized.

64 UN Doc. A/CONF. 183/9 (1998) Rome Statute of the International Criminal Court, Article 8 
(2)(b)(xxvi)
165 Seneviratne (n 2) 42.
166 Mann (n 27) 45.
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1.4.2 International Labour Law

The child labour movement, headed by the International Labour Organisation 

(ILO) began to gain worldwide attention in the late nineties, as concern relating 

to the use and exploitation of children in unsafe or unsanitary working 

conditions grew. The main contribution of the ILO, and international labour 

law as a whole, to the body of law on child soldiers has been ILO Convention 

No. 182,167 which was adopted on 16 June 1999 by 174 Member States at the 87lh 

Annual International Labour Conference. The aim of the Conference was to 

draft a legal instrument that would provide an authoritative list of the most 

exploitative or dangerous forms of child labour, including child prostitution, 

drug-trafficking, slavery and forced labour, as well as the forced recruitment of 

children for use in armed conflict. Article 3 outlines the 'worst forms of child 

labour' and includes 'forced or compulsory recruitment of children for use in 

armed conflict', and Article 2 provides that the term 'child' applies to 'all 

persons under the age of 18'.168

This represented the first occasion that a minimum age limit of eighteen years 

was established for participation in armed conflict. Until this point, fifteen years 

old was the international standard. This was also the first time that child 

soldiers were recognised as child labourers,169 and the ILO has since stated that: 

'The use of child soldiers may be the worst form of child labour'.170 This marked 

an important step in the development of the legal framework on this issue, 

particularly because it included the issue of child combatants in an instrument 

outside the closely knit structure of humanitarian and human rights law. By

167 Convention concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms 
of Child Labour, ILO Convention 182 (entered into force 19 November 2000).
I<,s Ibid, Articles 2 and 3.
169 Seneviratne (n 2) 45.
17(1 Statement by ILO Director-General Juan Somavia at the ‘Children in the Crossfire’ conference in 
Washington on 7May 2003: ‘Perhaps there is no greater challenge or more pressing charge than freeing 
the 300,000 children who are caught in the crossfire of conflict’. See ‘The World of Work: The Magazine 
of the ILO’ (Washington DC, June 2003) <http://www.ilo.org/global/publications/magazines-and- 
journals/world-of-work-magazine> accessed 30 November 2011.
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transcending the boundaries between different branches of international law, 

the prohibition on child recruitment became further entrenched in the 

consciousness of the international community, a key step in the road towards 

the 'crystallisation' of the practice as a war crime.

2.4.3 International Human Rights 

Convention on the Rights of the Child

In the late 1970s, the idea of creating a UN treaty on children that would 

become a key element of international law and impose essential obligations on 

States was first voiced.171 During the International Year of the Child in 1979, the 

Polish government was the first body to acknowledge the need for such a 

document, and the Commission on Human Rights set up a working group to 

address the issue. It took ten years to negotiate a final text - the Convention on 

the Rights of the Child (CRC) - which has become the most quickly and widely 

ratified international treaty ever.172 While it was certainly a positive step in the 

development of universal human rights, unfortunately it is the article dealing 

with children in armed conflict that is commonly regarded as the weak link in 

its chain of protection, and the most disappointing for children's rights activists.

The issue of child recruitment is covered by Article 38. The text of the article 

renders the protection of children from recruitment a matter of feasibility, not 

necessity, yet surprisingly the drafting was not originally heading this 

direction. Prior to November 1988, the drafters intended an outright ban on 

child participation, which would have used the age limit of eighteen which is 

prevalent throughout the CRC. However, pressure from the United States in

171 Thomas Hammarberg, ‘The UN Convention on the Rights of the Child - and How to Make it Work’ 
(1990) 12 HRQ 97, 98.
172 P.W. Singer, ‘Talk is Cheap, Getting Serious about Preventing Child Soldiers’ (2004) 37 CILJ 561, 
568.
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particular resulted in the formulation we have today. As Hammarberg noted, 

'the most conservative voice played the tune',173 which has the result of Article 

38 merely repeating the failings of the Additional Protocols.174

In one positive respect, however. Article 38 was an innovation. It explicitly 

incorporated international humanitarian law into international human rights 

law. Tock suggests that this is indicative of the compatibility of the two regimes 

when protecting the rights of children.175 However, the provision's definitive 

classification as an instrument of human rights law is beneficial, as it ensures 

that its provisions apply during peacetime, or alleged peacetime. A key 

strength of the CRC is its lack of a derogation clause; it is in the very 

circumstances where such derogation is typically permitted - state emergency, 

civil war - where children are most at risk.176

Article 38 reads as follows:

Parties shall take a\\ feasible measures to ensure that persons who have 

not attained the age of fifteen years do not take a direct part in 

hostilities.177

First, children between the ages of fifteen and eighteen are removed from the 

CRC's protection, thus creating a loophole of non-protection. This is especially 

damning given Article Ts definition of a children as every human being below 

the age of eighteen years,178 and this d la carte definition of a child undermines 

the CRC's noble intentions.

173 Hammarberg (n 171) 101.
174 Van Bueren (n 154) 816.
175 Tock (n 77) 159.
1,6 Ann Sheppard, ‘Child Soldiers: Is the Optional Protocol evidence of an emerging ‘straight-18’ 
consensus? ’ (2000) 8 1JCR 37, 42.
1'' CRC Article 38 [Emphasis added].
I7>< Article 1 provides that ‘a child means every human being below the age of eighteen years unless under 
the law applicable to the child, majority is attained earlier’. The vast majority of State parties set this at 
eighteen, and those that have a lower age of majority are encouraged by the Committee on the Rights of 
the Child, the monitoring body for the Convention, to ‘review this threshold and to increase the level of
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Second, it is also the only Article where the member States' responsibility is to 

use 'all feasible measures' to enforce their obligations. Phrasing the protection 

of children in this marmer is a critical failing of the Article, and has the effect of 

allowing military considerations to rank supreme over considerations of child 

welfare. Such considerations were at the heart of the argument made by 

representatives of the United Kingdom that enforcing a strict age limit of 

eighteen would be difficult in times of hostilities.179

Third, it repeats the direct versus indirect distinction, and provides protection 

for children from direct participation in conflict only, neglecting to account for 

the many subsidiary roles played by children in a conflict. There is also, 

unfortunately, no repetition of the phrasing used in Additional Protocol II, 

placing an obligation on armed groups not to 'allow' children to participate. 

This would have made it clear that accepting a child volunteer also constitutes a 

prohibited act of recruitment, and not allowed doubt on this key matter to 

continue.

And fourth, there is no definition of what constitutes hostilities. This weak 

language represents a step backwards in terms of protection, providing less 

than the Additional Protocols.

De Berry acknowledges that the reality of the protection afforded by Article 38 

is 'far from the ideal'180 and Sheppard believes that the failure of the drafters to 

'negotiate a text that even met, let alone exceeded international humanitarian 

norms... should give cause for concern'.181 Indeed, during the drafting process. 

Article 38 was undoubtedly the most controversial provision.182 The CRC

protection for all children under 18’. See UNICEF, ‘The State of the World’s Children 2011 - 
Adolescence, An Age of Opportunity’ (February 2011) <http://www.unicef.org/sowc2011/pdfs/SOWC- 
201 l-Main-Report_EN_0209201 l.pdl> accessed 13 February 2012.
179 UN Doc. E/CN.4/1989/48 607.
180 Jo de Berry, ‘Child Soldiers and the Convention on the Rights of the Child’ (2001) 575 AAAPSS 92.
181 Sheppard (n 176) 44.
182 Fonseka (n71)78.
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represented a golden opportunity to rectify the inadequacies in the legal 

framework, but this opportunity was squandered due to political manoeuvring 

and governmental tactics. During the drafting process a number of nations, 

including South American and Scandinavian States,183 were in favour of 

establishing eighteen years of age as the minimum age limit. However, this was 

met with fierce opposition, particularly from the United Kingdom (U.K.) and 

the United States (U.S.), both strong advocates of recruitment at school-leaving 

age.

According to Van Bueren, key deficiencies of the CRC include its inapplicability 

to non-state actors (discussed later in this chapter), the lack of ratification by the 

U.S. (one of only two States, along with Somalia, who have failed to ratify the 

Convention) and the inadequacy of the 'feasibility' requirement on state 

practice.184 Krill adds to that list the CRC's 'offer of universal solutions without 

recognition of the local complexities in which it is to be applied'.185 This is 

particularly evident in Article 24(3), concerning traditional practices. It provides 

that 'States Parties shall take all effective and appropriate measures with a view 

to abolishing traditional practices prejudicial to the health of children', yet fails 

to define 'traditional practices'. However, the influence of cultural concerns on 

the child soldier provisions is less clear, with the emphasis instead focused on 

the issue of the age of recruits, which is approached from the perspective of 

what is 'feasible' for the armed forces.

As Davison notes, 'the problem of child soldiers reached inconceivable heights 

in the 1990s as the statistics grew, even though the CRC had just been 

adopted' 186~ which indicates that the treaty did little to encourage the

183 Van Bueren (n 154)816.
184 Van Bueren (n 154) 820.
185 F. Krill, ‘The protection of children in armed conflicts’, in Michael A. Freeman and Philip E.Veerman 
(eds) The Ideologies of Children's Rights (Maximus W\')\\off?\ib\'\s\\zr'i 1992) 109.
186 Ann Davison ‘Child soldiers: No Longera Minor Incident’ (2004) 12 WJILDR 124, 134.
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international community to stop the proliferation of child soldiers. It did, 

however, succeed in bringing global attention to the child soldier issue, and 

thus inspire a multitude of charters and declarations.

Chief amongst these documents is the 1999 African Charter on the Rights and 

Welfare of the Child,187 the only binding regional instrument that specifically 

deals with the issue of child soldiers. Its text has been praised for its conciseness 

and clarity,188 notably its position that a child is a person under eighteen.189 It 

also provides notably stronger terminology than the CRC,190 requiring member 

States to take 'all necessary steps' to prevent the participation of children in 

conflict,191 and prohibiting the recruitment of children during both peace and 

war.192 A notable distinction to be drawn with the CRC is the use of 'necessary 

measures', replacing the typical standard of 'feasible', yet the replication of 

'direct' participation represents an unfortunate addition:

States Parties to the present Charter shall take all necessary measures to 

ensure that no child shall take a direct part in hostilities and refrain in 

particular, from recruiting any child.193

Interestingly, Article 22 of the African Charter also acknowledges the need to 

protect children in situations of 'tension and strife', or low level instances of 

violence. As Fonseka notes, this indicates that the drafters realised that the best 

interests of the child ought to be the dominant consideration in international

ls7 African Charter on the Rights and Welfare of the Child OAU Doc. CAB/LEG/24.9/49 (1990), 
[Hereafter ‘African Charter’].
Isl< Michael Gose, African Charter on the Rights and Welfare of the Child (Children’s Rights Project, 
Community Law Centre, Cape Town 2002) 27, 29, 35, 42, 53, 62, 89, 119 and 139.
IS9 Article 2: ‘For the purposes of this Charter, a child means every human being below the age of 18 
years’.
190 Van Bueren (n 154) 818.
191 African Charter, Article 22.
192 Bankole Thompson, ‘Africa’s Charter on Children’s Rights: A Normative Break with Cultural 
Traditionalism’ (1992) 41 ICLQ (1992) 432.
193 African Charter, Article 22 [Emphasis added].
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law, rather than the form and level of the conflict.194 By placing the welfare of 

children above politically motivated definitions of conflict, the Charter is a 

welcome addition to the body of law dealing with this delicate issue. It is 

significant that the instrument to break the mould on the issue of age and 

instigate eighteen as the age limit comes from the alleged 'epicentre' of child 

recruitment, where considerations of a culturally relative nature remain 

dominant. However, the failure of several States to ratify the Charter has 

deprived it of the praise its innovations deserve. While Sierra Leone has both 

signed and ratified the Charter, the Democratic Republic of the Congo (DRC), 

the other key State in this analysis, has yet to sign the text. This creates a certain 

amount of discrepancy between the two case studies, particularly in terms of 

the availability of the defence of mistake of law. As discussed below, Thomas 

Lubanga claimed a lack of knowledge of the prohibition of child recruitment, a 

claim that is supported by the DRC's non-participation in the Charter.

77ie Optional Protocol (OP)

During the decade it took to draft the CRC's Optional Protocol, the efforts of 

UNICEF to urgently bring about a code of practice on child soldiers resulted in 

the Cape Town Principles,195 at a symposium in April 1997. The non-binding 

principles included affirmations that a child is under the age of eighteen years, 

that community efforts are necessary in the continued effort to eradicate the 

practice of recruiting children and that all attempts should be made to reunite 

ex-child combatants with their families following conflicts. Despite possessing 

no legal basis, the Principles have formed the basis for a multitude of 

Disarmament, Demobilization and Reintegration (DDR) programs across the

194 Fonseka (n 71) 91
195 Cape Town Principles and Best Practices on the Recruitment of Children into the Armed Forces and 
on Demobilization and Social Reintegration of Child Soldiers in Africa (UNICEF, 1997).
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continent since their formulation.196 The Principles also helped to maintain 

focus on the child soldier problem, which served to highlight the inadequacies 

of the CRC. The scathing disapproval of Article 38 was a central reason for 

creation of the Optional Protocol (OP)197 and the drafting process represented a 

second (or perhaps even third) opportunity to provide effective protection for 

children during conflict. The drafting process and the input of NGOs will be 

discussed before going on to examine the final text of the OP.

Drafting Process and the Input of NGOs

During the drafting process, the criticisms of the CRC cannot have been far 

from the minds of the delegates, and the negotiations that followed 

concentrated primarily on the issue of the minimum age for entry into the 

military.198 This did not, however, please all the critics. Many felt that the OP 

presented a great opportunity to achieve more than just treading over such 

familiar territory,199 and that the age issue had become less divisive as a 

significant proportion of children recruited were under fifteen.200

As already mentioned, the issue of recruiting sixteen and seventeen year olds 

had overshadowed the use of far younger child soldiers in countries such as 

Sierra Leone and Burma during the drafting process of the CRC, resulting in a 

weakened level of protection for those who really need it.201 Strong criticism 

was levelled at both the U.S. and the U.K. for their stance on this issue, with 

suggestions that they served to block international efforts to prevent the

196Timothy Webster, ‘Babes with Arms: International Law and Child Soldiers’ (2007) 39 GWILR 227, 
244.
197 Optional Protocol to the Convention on the Rights of the Child on the involvement of children in 
armed conflict. UNTS Vol. 2173, 222 (entered into force 12 February 2002) [Hereafter ‘the OP’].
I9S Michael J. Dennis, ‘Newly Adopted Protocols to the Convention on the Rights of the Child’ (2000) 94 
American Journal of International Law (2000) at 789, 790.
199 Fonseka (n71)80 
20(1 Renteln (n 151) 197.
201 Geraldine van Bueren, The Internationa! Law on the Rights of the Child (Martinus Nijhoff & Save the 
Children 1995).
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recruitment of children,202 ostensibly for the purposes of retaining their current 

recruitment strategies, aimed at school leavers. Human Rights Watch in 

particular questioned the necessity of the U.S. and U.K.'s persistence and Child 

Soldiers International noted that, in 1998, 6,780 recruits aged 17 joined the U.S. 

armed forces, representing just 4.46 per cent of all new active duty recruits.203

At the drafting, the U.S. delegation was determined to do its best to participate 

in the negotiations, with a view to counteracting these criticisms.204 The U.S. had 

just decided not to accede to the Rome Statute and the Land Mines Treaty, and 

the delegation appeared cautious about further isolating the nation from the 

international community.205

From the U.K's perspective, there had been a lot of debate on the issue of 

recruiting under-18s in the ten-year period between the CRC and the OP. The 

recruitment policies of the U.K. Armed Forces were assessed by the Armed 

Forces Bill Select Committee in 1991, but no changes were recommended.206 A 

similar result was published by the Committee in 1996, concluding that 

amending the current policy would be impractical and unpopular.207

A number of NGOs were vocal in their condemnation of U.K. recruitment 

policies. Amnesty International launched several campaigns, noting in 

particular the discrepancies between the position of the Armed Forces and the 

various regional police forces, which typically have a minimum recruitment age

2 Thalif Deen, ‘United States Blocks Move to Demobilise Child Soldiers’ Inter Press Service (New 
York 3 January 1998); Greg Barrow, ‘UK ’shamed’ over teenage soldiers’ BBC News (London, 12 June, 
2001) <www.news.bbc.co.uk/1/hi/world/europe/1383998.stm> accessed 19 December 2011.
203 Child Soldiers Global Report 2008 - United States of America (20 May 2008) <www.child- 
soldiers.org/document/get?id=1475> accessed 19 December 2011.
204 Michael Southwick, ‘Political Challenges behind the Implementation of the Optional Protocol to the 
Convention on the Rights of the Child’ (2004) 37 C1LJ 541, 543.
205 Ibid 545.
206 Rachel Harvey, ‘Child soldiers in the UK: Analysis of recruitment and deployment practices of under- 
18s and the CRC’ (Living Commentary for the Children and Armed Conflict Unit, Children’s Legal 
Centre, 2002) <http://www.essex.ac.uk/armedcon/unit/papers/index.html> accessed 30 November 2011.
207 Ibid
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of eighteen years and six months.208 Indeed, the extent of the contribution made 

towards the child soldier movement by the community of non-governmental 

organisations and global charities cannot be underestimated. NGOs have 

played a number of different, yet equally important, roles at several critical 

junctures during the development of this crime. First, the role of children's 

rights advocate209 and lobbyist210 during the drafting process of the international 

human rights treaty framework and of the Rome Statute, and second, later, as a 

critic,211 a supporter,212 a watchdog213 and as a research provider214 during the 

cases at the Special Court and the ICC. In addition, NGOs have also served to 

communicate the judgments and decisions made by these institutions to people 

all around the world,215 including at grassroots level in affected communities.216 

The Coalition to Stop the Use of Child Soldiers in particular has fulfilled a 

number of these roles. It was founded in 1998 by eight key NGOs: Amnesty 

International, Human Rights Watch, the Defence for Children International, the

2nsAmnesty International ‘United Kingdom, U-18s: Report on Recruitment and Deployment of Child 
Soldiers’ (7 November 2000), AI Index: EUR 45/57/00 20
<http://www.unhcr.org/refworld/docid/3b83b6eae.html> accessed 30 November 2011.

209 Human Rights Watch, ‘Promises Broken: An Assessment of Children's Rights on the I0'h Anniversary 
of the Convention on the Rights of the Child’ (1999)
210 Amnesty International Press Release, ‘Old Enough to Kill but too Young to Vote’ (28 January 1998) 
AI INDEX: IOR 51/02/98: ‘The organization believes there is no excuse or acceptable argument for 
abusing and exploiting children as combatants, and that in order to end what Amnesty International calls 
a “moral outrage”, the optional protocol should raise the minimum age for participation in hostilities and 
recruitment into armed forces to the age of 18’.
211 Katy Glassborow. ‘ICC Investigative Strategy Under Fire’ (Institute for War and Peace Reporting, 27 
October 2008) <http://iwpr.net/report-news/icc-investigative-strategy-under-fire> accessed 23 February 
2012.

212 ‘No Peace Without Justice welcomes the opening of the trial against Thomas Lubanga as a landmark 
in the fight against impunity’ (No Peace without Justice, 26 January 2009) 
<http://www.npwj.org/ICC/ICCDRC-No-Peace-Without-Justice-welcomes-opening-trial-against-  
Thomas-Lubanga-a-landmark-fight-a> accessed 23 February 2012.
213 Alpha Sesay, ‘Long Proceedings in Trial of Thomas Lubanga Finally Reach End’ (The Lubanga Trial, 
26 August 2011).
<http://www.lubangatrial.org/2011/08/26/long-proceedings-in-trial-of-thomas-lubanga-finally-reach- 
end/> accessed 23 February 2012.
214 Human Rights Watch, ‘The Curse of Gold: Democratic Republic of Congo’ (New York, 2005); 
International Crisis Group ‘Africa Report, Congo Crisis: Military Intervention in Ituri’ (13 June 2003). 
<www.crisisgroup.org/~/media/Files/africa/central-africa/dr-
congo/Congo%20Crisis%20Military%20Intervention%20in%20Ituri.pdf> accessed 19 January 2012.
2,3 Human Rights Watch, Sierra Leone: Landmark Convictions for Use of Child Soldiers (New York, 
June 2007) <http://www.hrw.org/news/2007/06/20/sierra-leone-landmark-convictions-use-child-soldiers> 
accessed 23 Febmary 2012.
216 ‘Women's Initiatives Activities in DRC’ (Women’s Initiatives for Gender Justice) 
<http://www.iccwomen.org/whatwedo/congo/initiatives.php> accessed 24 February 2012.
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International Save the Children Alliance, the Jesuit Refugee Service, the Quaker 

UN Office in Geneva, the International Federation Terre des Hommes and 

World Vision International. The organisation was formed with the intention of 

pursuing its key goal of child soldier protection through four different avenues 

- partnerships with NGOs at national level, holding of regional conferences, 

forming a core group of committed governments to mobilise the necessary 

resources and by use of a targeted communication strategy. The success of the 

Coalition is reflected in the wealth of declarations it has been instrumental in 

drafting - the Berlin, Montevideo, Berlin, Maputo, Cape Town and Amman 

Declarations amongst others.217 While these declarations are non-binding 

regional statements of intent, they do illustrate the growing awareness of the 

issue and are evidence of the development of a consensus on child soldiers. 

Such a consensus is typically indicative of the creation of customary 

international law, which will be examined in detail in during Chapter 3's 

assessment of the Special Court for Sierra Leone.

The Coalition was heavily involved in the drafting process of the OP and was a 

staunch supporter of the 'straight 18' movement, which advocated for the 

uniform recognition of children as those less than eighteen years old, for the 

purposes of military participation. There was much division on this topic in 

human rights organisations prior to the completion of the OP. Several felt that 

the age limit of fifteen years provided by the CRC was adequate and that focus 

should be directed towards implementing the provisions, instead of rallying to 

simply increase the controversial age provision.218Other groups and academics 

believed that the symbolic nature of the eighteen age limit was an essential step

217 Sheppard (n 176) 39.
218 Claire Breen, ‘The Role of NGOs in the Formulation of and Compliance with the Optional Protocol to 
the Convention on the Rights of the Child on Involvement of Children in Armed Conflict’ (2003) 25 
HRQ 453; Radhika Coomaraswamy, ‘The Optional Protocol to the Convention on the Rights of the Child 
on the Involvement of Children in Armed Conflict - Towards Universal Ratification’ (2010) 18 IJCR 
535,539.
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in the protection of children, and children and adults should be differentiated 

solely by the commonly recognised age of majority.219 Sheppard also contends 

that involving children in conflict from the age of fifteen casts an inherent 

suspicion on all children, placing them in additional and unnecessary danger 

during times of armed conflict.220 It is nonetheless this author's view that the 

narrow focus of the straight 18 movement has gone some way towards 

hindering the progression of the law on child soldiers. Children who are 

forcibly recruited by armed groups at eleven or twelve years of age are not in 

the same position as seventeen year old British or American children who 

voluntarily, and often with written parental consent, join the armed forces. This 

critical difference appears to be lost in the rush to ostracise the U.K. and U.S. for 

their stance on the issue.

The Text of the OP

The agreed text of the Optional Protocol was adopted with consensus by the 

United Nations General Assembly on 24 May 2000 and came into force on 12 

February 2002. Article 1 concerns State armed forces and reads as follows:

States Parties shall take a\\ feasible measures to ensure that members of 

their armed forces who have not attained the age of 18 years do not 

take a direct part in hostilities.

While the creation of the OP marks an important turning point in raising 

awareness of pertinent issues of child protection, the opportunity to provide

219 Don Hubert, ‘The Landmine Ban: A Case Study in Humanitarian Advocacy’ (2000) Brown University 
Thomas J. Watson Jr. Institute for International Studies, Occasional Paper 42. 
<http://faculty.maxwell.syr.edu/hpschmitz/PSC354/PSC354Readings/LandmineBanChapter4.pdU 
accessed 30 November 2011.
2i0 Sheppard (n 176) 30.
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definitive standards was missed.221 The wording of the text repeats the weak 

requirement of 'all feasible measures'. Again, no elaboration on this threshold is 

provided and further clarification on this point is needed. If the humanitarian 

law view of 'feasibility' is to be followed, then feasible measures would apply 

where 'practicable or practically possible, taking into account all circumstances 

ruling at the time, including humanitarian and military considerations'.222 This 

allows for the use of children in exceptional circumstances or where it is 

'justified' by military contingencies. The ratification of the OP by the U.K. was 

accompanied by a declaration which invokes this feasibility standard; stating 

that the U.K. will take all feasible measures to ensure that persons under 

eighteen years of age will not take a direct part in hostilities' unless in situations 

of 'genuine military need'.223

Article 4 concerns non-governmental armed groups:

1. Armed groups that are distinct from the armed forces of a State 

should not, under any circumstances, recruit or use in hostilities 

persons under the age of 18 years.

2. States Parties shall take all feasible measures to prevent such 

recruitment and use, including the adoption of legal measures 

necessary to prohibit and criminalize such practices.

This article places an absolute prohibition on the recruitment of children under 

eighteen years of age by non-governmental armed groups, and places 

governments under an obligation to, again, use all feasible measures to prevent

221 Steven Freeland, ‘Child Soldiers and International Crimes - How should International Law be 
Applied?’ (2005) 3 NZJPIL 303.
222 See: ICRC Customary International Law, ’Practice Relating to Rule 15. The Principle of Precautions in 
Attack, Section C. Feasibility of precautions in attack’ which outlines the provisions in various States’ 
military manuals. The United States submitted a Declaration with its ratification of the OP (23 December 
2002), wherein it outlines that it interprets ‘feasible measures’ in this manner. The same terminology is 
also included in the military manuals of Argentina, Australia, Canada and the United Kingdom: 
<http://www.icrc.org/customary-ihl/eng/docs/v2_ruprulel5_sectionc> accessed 30 November 2011.
223 The United Kingdom's declaration upon signing the Optional Protocol to the Convention on the Rights 
of the Child on the Involvement of Children in Armed Conflict (UN Doc CRC/C/16 Annex IV).

66



such recruitment. Non-state actors are therefore subject to standards set in an 

agreement in which they played no role in drafting, and are placed at a higher 

standard than the state armies.

Notably, the foundation of the actus reus of the crime is greatly expanded by 

this article, which moves away from the 'direct role' terminology and makes 

explicit reference to 'use'. This is the first appearance of these term, one which 

has a key position in the relevant Rome Statute articles, as discussed in the next 

chapter.

Davison says the OP has been successful in creating a 'uniform definition of a 

child',224 yet the number of States acceding to the OP with attached declarations 

severely undermines its protective effect. States have chosen to ignore the age 

requirement and instead chose sixteen225 or seventeen226 as their own age limit.

Amnesty and UNICEF U.K. have roundly criticised the U.K. for weakening the 

protection provided by the OP, and blame the inadequate wording of Article 1 

at the doorstep of the U.K. government, as it was its objection to the straight-18 

position that led to the introduction of the 'feasible measures' criterion.227 The 

Coalition to Stop the Use of Child Soldiers campaigns actively for reform of the 

British Armed Forces policy, noting that only Iran, North Korea and Zimbabwe 

have similar recruitment policies.228 It also draws attention to the contradictions 

the policy creates in domestic law, with those under eighteen years of age 

unable to vote in elections, buy cigarettes or alcohol, or work in the emergency

4 Davison (n 186) 135.
225 Canada, El Salvador and Mexico.
226 Austria, Azerbaijan, Cape Verde, Italy, Jamaica, New Zealand and Vietnam.
227 Amnesty International Press Release, ‘UK reserves option to use children in war, contrary to treaty’ 
(30 June 2003) ACT 76/005/2003; Rachel Taylor, 'Britain must stop sending children to war' Open 
Democracy (London, 10 November 2011) <http://www.opendemocracy.net/ourkingdom/rachel- 
taylor/britain-must-stop-sending-children-to-war> accessed 30 November 2011.
228 Coalition to Stop the Use of Child Soldiers, 'Catch 16-22 - Recruitment and retention of minors in the 
British armed forces', (London, March 2011); See also: Joe Sinclair, ‘MoD 'wastes £46m by recruiting 
children’ The Independent (London, 24 March 2011).
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services, yet can lawfully join the British armed forces.229 Any change in the 

U.K.'s recruitment policy looks unlikely to happen in the immediate future: 

between 2009 and 2010, 28 per cent of new infantry recruits were aged under 18 

and, as of 1 April 2010, 3,510 soldiers under the age of eighteen currently serve 

in the British Armed Forces.230

Since its drafting, criticisms of the OP have remained pertinent in particular in 

relation to the legality of voluntary recruitment for persons under 18. The idea 

of 'voluntary' recruitment remains controversial for the reasons discussed 

above,231 while the use of controversially vague terms such as 'all feasible 

measures' and 'direct part in hostilities' only perpetuate the difficulties 

encountered by the CRC. Finally, by allowing States to ratify the OP who are 

not signatories to the CRC,232 the spirit of the Convention is compromised.233 

This 'pick and mix' attitude towards the international legal regime is by no 

means conducive to the protection of children's rights.

Conclusions

In summary, the international human rights treaty framework has a number of 

key weaknesses. First, the strong emphasis on 'feasibility' demonstrated that 

the protection of children was unfortunately a lower priority for States than 

ensuring their military needs. Second, the framework's distinction between 

direct and indirect participation, which features so strongly in the treaties that

Ibid Coalition Report, 8.
230 Coalition to Stop the Use of Child Soldiers, ‘The recruitment of children by British aimed forces: An 
assessment of the implementation of the recommendations of the Committee on the Rights of the Child’, 
(London, 19 November 2010).
231 See pages 25-27.
232 The United States of America’s declaration upon signing the Optional Protocol to the Convention on 
the Rights of the Child on the Involvement of Children in Armed Conflict (UN Doc CRC/C/I6 Annex 
IV). The Declaration specifies that the US undertakes no obligations under the CRC, and that nothing 
within the OP ‘establishes a basis for jurisdiction by any international tribunal, including the International 
Criminal Court’.
233 Rachel Stohl, ‘Children in Conflict: Assessing the Optional Protocol’ (2002) 2 CSD 135, 138.
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its customary status ensured it a place in the Rome Statute, and thus 

perpetuated the lack of clarity on the difference between the two concepts. 

Finally, and similarly, the inconsistent approach towards the age limit, which 

was further exacerbated by the setting of the age requirement in the Rome 

Statute at fifteen years old. The relationship between these inadequacies and the 

drafting of the Rome Statute will be examined in detail in the next chapter.
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1.5 Conclusions: From International Human Rights to International 

Criminal Law - A New Era of Protection?

There are two main schools of thought on how to address the inadequacies of 

the human rights framework on this issue. Some argue that the existing 

mechanisms dealing with child recruitment must be given 'teeth' - authority 

and effective punitive measures234 - before the ideals contained within these 

treaties can be realised.235 Other suggest that new instruments are needed to 

recognise the distinction between young and older children, to take into 

account the autonomous choice of seventeen year olds and provide better 

protection for the very young and vulnerable.236

In general, international human rights law has been undoubtedly been 

successful in providing a framework of principles that, if observed, address 

much of the rights-based problems faced by the international community. 

While the governments of most States now typically accept these principles,237 it 

is an unfortunate trend in international law that when civil unrest develops, 

these principles are ignored and human rights law collapses.

This thesis argues, however, that the best means for providing such protection 

is to attempt to remove the cycle of impunity of those at the heart of the issue - 

for this crime that is those individuals who recruit children and use them to 

participate in conflicts. This can of course be achieved by lasting peace and a 

lack of conflict, but in the absence of such a development, the alternative is 

bringing perpetrators to justice. With the re-emergence of international 

criminal justice as a means of enforcing international law in the last few years,

234 For example, Cohn and Goodwin suggest making the provision of international aid contingent on 
compliance with a higher recruitment age. Cohn and Goodwin-Gill, (n 42) 161.
235 Vandergrift (n 67) 551.
236 Davison (n 186) 680.
2j7 Ronagh McQuigg, ‘How effective is international human rights law? A case study of domestic 
violence in the United Kingdom’ (PhD thesis. Queen’s University Belfast 2006).
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the emphasis has shifted from treaty based reporting mechanisms to criminal 

punishments.

This is a result of the inherent disadvantage in relying too heavily on 

international law instruments to eradicate breaches of rights and duties, which 

can be attributed to chronic implementation difficulties related to 

enforceability, a lack of government commitment and a nonchalant attitude 

towards reporting requirements.238 As Hafner-Burton and Tsutsui phrase it, 

'treaties are simply not designed to make ratifying governments accountable for 

their commitments'.239 These issues, and the growing uncertainty concerning 

the effects of treaties, are reflected in the revival of international criminal law in 

the last ten years.

One issue which demonstrates the attractiveness of this revival of international 

criminal law is that of non-state actors, the worst culprits for recruiting child 

soldiers.240 The number of children participating in conflict increased following 

a shift in power away from central, governmental bodies to armed rebel groups 

and non-state forces. This shift has been reflected in the international response 

to the issue: moving away from treaty law and committee reports, towards 

international criminal law, and individual criminal responsibility. As Schabas 

has noted:

If human rights law has shown itself to be somewhat limited with 

respect to non-State actors precisely because it is focussed on the 

obligations of the State towards individuals within its jurisdiction, this

238 Oona A. Hathaway, ‘Do Human Rights Treaties Make a Difference?’ (2002) YLJ 1935, 1941.
239 Emilie M. Hafner-Burton and Kiyoteru Tsutsui, ‘Human Rights in a Globalizing World: The Paradox 
of Empty Promises’ (2005) I 10 AJS 1373, 1377.
240 Gates and Reich (n 24) 4.
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is not the case when it comes to individual liability for international 

crimes.241

There are a number of reasons for this limitation, in specific relation to child 

recruitment. First, it is unclear how international law applies to non-state 

groups, as they are only indirectly subject to human rights obligations, i.e. only 

to the extent that their governments undertake obligations to regulate the 

activities of non-state actors. Therefore, imposing criminal sanctions by way of 

ascribing individual criminal responsibility to perpetrators of this crime seems 

an appropriate way to enforce the human rights law framework where it most 

needs it.

Second, governments may be susceptible to international pressure to conform 

to international standards, but the majority of armed groups, typically 

operating as a response to dissatisfaction with governmental policies and 

practices, are not concerned with the views of the international stage, via 

condemnations by the UN or appeals and exposes of their recruitment policies 

by civil society. This is not always the case, and some groups will 'adhere to 

even higher standards, in the hope of gaining positive publicity and legitimacy' 

for their political cause.242 The Security Council now resorts to 'naming and 

shaming' parties who are not cooperating with international standards in the 

field of child protection.243 The Tamil Tigers in Sri Lanka and the Revolutionary 

United Front and Civil Defence Force in Sierra Leone were put under pressure 

to make statements to the UN committing not to recruit children under

241 William Schabas, ‘Punishment of Non-State Actors in Non-International Armed Conflict’ (2003) 26 
F1LJ 906, 933.
242 Cohn and Goodwin-Gill (n 42) 76; Vandergrift (n 67) 574.
243 UNGA ‘Report of the Secretary-General: Children and Armed Conflict’ UN Doc. A/59/695-S/2005/72 
(2005). Annexes 1 and II.
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seventeen to their causes, however the commitment behind such statements 

was questionable and, inevitably, short-lived.244

This movement towards imposing individual criminal responsibility is not 

novel in international law, and the very first issues that were subjected to the 

international treaty regime - piracy and slavery - were practices committed by 

private individuals, not state-bodies. The 1948 Genocide Convention was 

revolutionary in its direction towards non-state parties, declaring not that any 

state which committed genocide shall be punished, but instead referring to any 

'persons... whether they are constitutionally responsible rulers, public officials 

or private individuals'.245

Naturally, the potential deterrent effect of prosecuting child recruiters has been 

questioned.246 Deterrence is a difficult phenomenon to measure, and relies on a 

presumption of rationality on the part of those who recruit children, that allows 

them to naturally foresee punishment as a consequence of their actions. This 

thesis takes the view espoused by Beber and Blattman that child recruitment 

can often be the result of rational thought (children are typically easier and 

cheaper than adult soldiers). 247 It is therefore argued that there is growing 

evidence that a rational actor has begun to perceive the disadvantages 

(potential personal legal liability) as outweighing the benefits (cheap soldiers, 

pliable subordinates) of the practice. Evidence of this comes from a number of 

places. First, the overall decline in the numbers of child soldiers. While this is

—, ‘Sri Lanka rebels to end child soldiers’ CNN (Berlin, 9 February 2003) 
<http://edition.cnn.com/2003/WORLD/asiapcf/south/02/09/slanka.peace/index.html> accessed 1 
December 2011; UNGA, ‘Report of the Special Representative of the Secretary-General for Children and 
Armed Conflict’ UN Doc. A/58/328 (2003) [21-22],
245 Convention on the Prevention and Punishment of the Crime of Genocide (entered into force 12 January 
1951) Article IV.
246 Vandergrift questions the deterrent value of prosecutions: ‘I certainly think it is important to prosecute 
those who recruit or use children in armed conflict. It matters for the child and for their communities and 
societies, but I do not count on these prosecutions having a deterrent effect in the short-run’. Kathy 
Vandergrift, ‘International Law Barring Child Soldiers in Combat: Problems in Enforcement and 
Accountability - Question & Answer Session’ (2004) 37 CILJ 555, 557:
'47 Beber and Blattman (n 26) abstract.
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not yet at anything approximating a respectable standard, there is statistical 

evidence of a drop in numbers in several countries infamous for their child 

soldier problem.248 While this can partly be attributed to the conclusion of a 

number of conflicts, the increased attention on protecting children from 

recruitment in recent years has created the situation whereby perpetrators act in 

full awareness of the illegality of their actions. Second, there has been a change 

in attitude towards the work of international tribunals. This has been evident in 

several NGO reports, which indicate that there is a growing fear of arrest in 

certain countries;249 yet, a true picture of the long term deterrent effect of these 

cases will take some time to establish.

It is therefore contended that international criminal law is a particularly useful 

mechanism for dealing with breaches of treaty law principles by non-state 

actors. Despite the apparent intrusion on the sacred sovereignty principle, the 

end result is essentially beneficial to the States in question. By permitting the 

prosecution of non-state actors for perpetrating human rights breaches. States 

can maintain integrity as to the sanctity of international law, which may 

increase their level of respect on the international stage. In the aftermath of a 

conflict, a state can demonstrate an absence of victor's justice and negate the 

risk of being accused of holding sham trials. The Special Court for Sierra Leone 

invoked this trend by ruling that all parties to an armed conflict, whether States 

or non-state actors, are bound by international humanitarian law.250 This move 

towards the use of international criminal prosecutions as a means by which to 

punish private actors for human rights breaches is, in the author's view, an 

important element in the development of the crime of child recruitment, and a 

means of fostering deterrence. It also renders the Rome Statute the single most

248 UNGA ‘Report of the Secretary-General on Children and Armed Conflict’ 65th Session, Agenda item 
64 (a), UN Doc A/65/820 (2011).
249 Human Rights Watch (n 102) 125.
250 The Prosecutor v Sam Hinga Norman (Fourth Defence Preliminary Motion Based on Lack of 
Jurisdiction (Child Recruitment)) SCSL-2004-14-AR72(E) (31 May 2004) [22],
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important treaty in the child soldier framework, and the focus of the next 

chapter.
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Chapter 2 - The Rome Statute: Codification of the Crime

2.1 Introduction

The approach of the Rome Statute in determining the elements of the crime of 

child soldier recruitment is an indispensable point to be analysed in this 

examination of the development of the crime. It is the aim of this study to 

illustrate how the international jurisprudence has handled the challenges raised 

by the crime of child soldier recruitment. Prior to examining the case law at the 

Special Court for Sierra Leone (Special Court)1 and the International Criminal 

Court (ICC),2 the document that marks the definitive codification and official 

criminalisation of the crime must be analysed. The contribution of the Rome 

Statute to the development of the crime cannot be understated and, as Van 

Bueren notes, the treaty 'substantially advances international law relating to the 

protection of children in armed conflict and the prosecution of violence against 

children'.3

The last chapter gave hints as to the appropriate actus reus of the crime of child 

recruitment, with terms such as 'direct part', 'use' and 'recruitment'. In 

particular, 'recruitment' and 'use' were established by the Optional Protocol in 

its article on armed groups (Article 4) as the key components of the crime. The 

treaty framework thus provided an essential basis for the Rome Statute to

Prosecutor v Fofana and Kondewa (‘The CDF Case’) SCSL-04-14-T; Prosecutor v Brima, Kamara and 
Kami SCSL-04-16-T (‘The AFRC Case’).
2 Prosecutor v Thomas Dyilo Lubanga ICC-01/04-01/06. Reference will also be made to Prosecutor v. 
Joseph Kony 1CC-02/04-01/05-53; Prosecutor v Vincent Otti ICC-02/04-01/05-54; Prosecutor v Okot 
Odhiambo 1CC-02/04-01/05-56; Prosecutor v Germain Katanga ICC-01/04-01/07; The Prosecutor v 
Mathieu Ngudjolo Chui, 1CC-01/04-02/07 and Prosecutor v Bosco Ntaganda 1CC-01/04-02/06.
3 Geraldine van Bueren, The International Law on the Rights of the Child (Martinus Nijhoff & Save the 
Children, The Hague 1995)173.
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expand upon, by formulating the mens rea of the crime, and adequately defining 

the actus reus.

The chapter begins with a brief introduction to the drafting process of the Rome 

Statute and the Elements of Crimes, including the role played by non

governmental organisations. The decision to include child soldier recruitment 

as a war crime will be assessed, before going on to examine the question of 

prosecuting child soldiers, an issue dealt with by excluding jurisdiction for 

those under eighteen. The actus reus of the crime will be analysed, before 

determining the mens rea in terms of Article 30 and the viability of the defence 

of mistake, both of law and of fact. The chapter concludes with a section on the 

modes of responsibility as outlined within the Statute, of critical importance for 

the jurisprudential discussion in subsequent chapters.
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2.2 Drafting the Rome Statute

The idea of establishing an international criminal court to try those most 

responsible for major atrocities had 'captured the imagination of jurists for 

more than half a century'.4 The first attempt to create such a legal system was 

put to the United Nations in 1948, although rejected due to an inability to find 

consensus on the definition of 'aggression', and in part due to the Cold War 

political environment of the time.5 The process was rekindled in 1989 by 

Trinidad and Tobago,6 leading to a request by the General Assembly to the 

International Law Commission for the drawing up of a draft statute.7

There were several years of A.d Hoc (set up in 1994) and Preparatory 

Commission (known as 'PrepCom' and first convened in 1996) meetings before 

the Rome Diplomatic Conference took place on 17 July 1998, with the lofty aim 

of creating a workable statute for a new international criminal court. The 

political negotiations involved in the formulation of the text have been expertly 

explored elsewhere;8 suffice to say that the drafters, for the most part, overcame 

major obstacles in opposing perspectives and legal systems during those two 

days. The text produced contained 116 articles with more than 1,700 

parentheses to cover the wealth of opposing views on almost every provision.9

4 Andreas O’Shea, ‘The Statute of the International Criminal Court’ (1999) 116 SALJ 243.
5 Gary T. Dempsey ‘Reasonable Doubt: The Case against the Proposed International Criminal Court’, 
(1998) 311 CATO Policy Analysis, 3 <http://www.cato.org/pubs/pas/pa-311es.html> accessed 29 June 
2011.

6 UN Doc. A/44/195 (1989) GAOR, 44th Session, Annex 44, Agenda Item 152.
7 UNGA Res. 47/33 (1992), GAOR, 47th Session Supp 49, 287 and UNGA Res 48/31 (1993) GAOR, 
48th Session Supp 49, 328.
s See William Schabas, The International Criminal Court: A Commentary on the Rome Statute (3rd edn 
CUP, Cambridge 2007) 13; L. S. Sunga, ‘The Crimes within the Jurisdiction of the International Criminal 
Court (Part II, Articles 5-10)’ (1998) EJCCLCJ 377; John Washburn, ‘The Negotiation of the Rome 
Statute for the International Criminal Court and International Lawmaking in the 21s1 Century’ (1999) 11 
PILR 362; and Mahnoush H. Arsanjani, ‘The Rome Statute of the International Criminal Court’ (1999) 
93 AJIL 22.
9 Jelena Pejic, ‘The International Criminal Court Statute: An Appraisal of the Rome Package’ (2000) 34 
TIL 65, 67.
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That a final text could be agreed at all amounted to an 'international

epiphany'.10

The Statute distinguishes between crimes relative to international conflicts and 

internal conflicts, and child recruitment appears in both categories. This 

distinction ought to have occurred only where there was no overlap in crimes, 

and the strict separation gives the appearance of confusion between 

international human rights law and international humanitarian law on the part 

of the drafters.* 11

While it was undisputed that genocide should trigger automatic jurisdiction 

regardless of whether it was committed in an international or internal conflict, 

the inclusion of war crimes outside of an international conflict was a more 

problematic proposition.12 As discussed in the last chapter, more onerous 

standards were always applied upon armed groups in internal conflicts than on 

state forces in international conflicts. The crimes as already established by 

customary international law - by the 1949 Geneva Conventions and its 

Additional Protocols, the 1907 Hague Convention, and the 1929 Geneva 

Conventions and grave breaches thereof - apply only to international conflicts. 

During the drafting process issues of state sovereignty were evidently of 

concern, with the result that Article 8 contains the qualification that it does not 

apply to 'internal disturbances' and also provides for non-intervention in 

States' internal affairs. This inclusion somewhat weakens the strength of Article 

8, by providing an escape clause: to avoid the attention of the ICC, States have 

the option to simply claim that any conflict is an 'internal disturbance'.

10 Washburn (n 8)361.
11 Dov Jacobs, ‘Comments on Lubanga Judgment (Part 3): the armed conflict, the elements of the crime 
and a dissent against the dissent’ Spreading the Jam (15 March 2012) 
<http://dovjacobs.blogspot.com/20l2/03/comments-on-lubanga-judgment-part-3.html> accessed 15 
March 2012.
12 UN Doc A/51/22 (1996) Report of the Preparatory Committee on the Establishment of an International 
Criminal Court, 51il Session, Supp 22, 20.
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NGOs played a highly influential role13 in the drafting of the Rome Statute, 

lobbying governments and writing proposals throughout the process. Chayes 

and Slaughter believe that without the input of the NGO community, the Rome 

Statute 'might not have been concluded'.14

Of particular importance was the formation of the Coalition for an ICC in 

February 1995, which consisted of over 800 NGOs and over 1,000 

representatives by the time of the drafting of the Statute15 and represented a 

powerful force in the negotiations.16 The inclusion of provisions on child 

soldiers was the result of pressure exerted by NGOs.17 Although these NGOs 

also advocated for an age limit of eighteen, this was met with strong opposition 

from several States, just as similar proposals had been opposed at the drafting 

of the CRC and the OP.18 Many NGOs responded with disappointment, 

including Human Rights Watch.19

War crimes

Being part of international criminal law, the gravity of war crimes falls within 

the category of jus cogens norms,20 peremptory norms of general international 

law, which are defined by the 1969 Vienna Convention as 'norm[s] accepted 

and recognised by the international community of States as a whole as a norm

13 Philippe Kirsch and John T. Holmes, ‘The Rome Conference on an International Criminal Court: The 
Negotiating Process’ (1999) 93 AJ1L 2, 4.
14 Anne-Marie Slaughter and Abram Chayes, ‘The Future of International Legal Regimes’, in Sarah 
Sewall, (ed.) National Security and International Law: The United States and The International Criminal 
Court (Rowman & Littlefield 2000).
15 William R. Pace, ‘The relationship between the ICC and non-governmental organizations’ in A. M. 
Von Hebei (ed.) Reflections on the International Criminal Court: Essays in Honour of Adriaan Bos 
(T.M.C. Asset Press 1999) 200.
16 Eric K. Leonard, The Onset of Global Governance: International Relations Theory and the

Crnmna/Ccwrt (Ashgate Publishing 2005) 135; Fanny Benedetti and John L. Washburn, 
‘Drafting the International Criminal Court Treaty: Two Years to Rome and an Afterword on the 
Rome Diplomatic Conference’ (1999) 5 GGJ 2.
17 Arsanjani (n 8) 34.
18 Ibid.
19 Human Rights Watch, ‘Promises Broken: An Assessment of Children's Rights on the 10lh Anniversary 
of the Convention on the Rights of the Child’ (New York 1999).
20 M. Cherif Bassiouni, ‘International Crimes: Jus Cogens and Obligatio Erga Omnes’ (1996) 59 L&CP 
63,68
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from which no derogation is permitted and which can be modified only by a 

subsequent norm of general international law having the same character'.21 As 

Professor Bassiouni had already stressed prior to the existence of the ICC:

The establishment of a permanent international criminal court having 

inherent jurisdiction over these crimes would be a convincing 

argument for the proposition that crimes such as (. . .) war crimes are 

part of jus cogens and that obligations erga omnes to prosecute or 

extradite flow from them.22

War crimes are international crimes covered ratione materine by the jurisdiction 

of the ICC as stipulated in Article 5, as amongst the most serious crimes of 

concern to the international community as a whole. War crimes are further 

defined, in terms of four categories,23 in Article 8.

The clear focus of the negotiations was to create a jurisdiction that would give 

the court authority over the war crimes already recognised under international 

law, with the intention of maximising the jurisdictional scope of the Court.24 Yet 

some delegates were also mindful of the words of Justice Jackson at Nuremberg 

- 'International law must develop to meet the needs of the times just as the 

common law has grown, not by enunciating new principles but by adapting old

21 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980)
I 155 UNTS (Vienna Convention) Article 53.
22 Bassiouni (n 20) 74.
23 (i) ‘Grave breaches of the Geneva Conventions of 12 August 1949’; (ii) ‘Other serious violations of the 
laws and customs applicable in international aimed conflict, within the established framework of 
international law’; (iii) ‘Serious violations of article 3 common to the four Geneva Conventions of 12 
August 1949’; and (iv) ‘Other serious violations of the laws and customs applicable in armed conflicts 
not of an international character, within the established framework of international law’. For more on 
gravity see: Ray Murphy, ‘Gravity Issues and the International Criminal Court’ (2006) 17 CLF 281,286.
24 Sunga (n 8) 379.
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ones'25 - and worked towards encouraging development in the body of 

international law. As Professor Cyrer as noted:

The oft-stated aim of the process of definition was to codify existing 

customary law for the purpose of the new Court and the definitions 

are therefore by and large conservative. But in crystallising and 

clarifying these provisions which had not been previously expressed 

as written criminal law, the process inevitably moved the law along.26

The inclusion of the war crime of child soldier recruitment fits this mould and 

its inclusion does 'arguably go beyond a mere codification of existing law as it 

stood in 1998'.27The Rome Statute thus represents the first occasion where the 

practice was considered as codified international criminal law and was 

officially criminalised.

Inclusion of provisions on child recruitment

The addition of child recruitment to the list of war crimes was a late decision by 

the PrepCom, not made until December 1997, although the proposal to 

criminalise serious breaches of Common Article 3 and Additional Protocol II 

had been touted from the first session.28 The drafters of the Rome Statute placed 

particular emphasis on the need to criminalise breaches of Additional Protocol 

II, which applies to internal conflicts.29 The practice of child recruitment was

Robert H. Jackson, Report of Robert H. Jackson, United States Representative to the International 
Conference on Military Trials (London 1945) 37.
26 Robert Cryer and others, An Introduction to International Criminal Law and Procedure (CUP, 
Cambridge 2010) 151.
27 Ibid.
28 Matthew Happold, ‘Child Recruitment as a Crime under the Rome Statute of the International Criminal 
Court’ in Jose Doria, Hans-Peter Gasser and M. Cherif Bassiouni (eds), The Legal Regime of the 
International Criminal Court: Essays in Memory of Igor Blischenko (Brill 2008) 19.
29 H. von Hebei and D. Robinson, ‘Crimes within the jurisdiction of the Court’ in R. Lee (ed), The 
International Criminal Court, The Making of the Rome Statute: Issue, Negotiations, Results, (Kluwer 
Law International 1999) 122-125.
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evidently considered a sufficiently serious violation of the terms of the Protocol, 

whether committed in an internal or international context, to warrant 

criminalisation.

The argument was initially made by certain States that it should be a crime of 

strict liability, removing the need for a mental element to be established and 

placing the onus on recruiters to establish that their recruits are of age.30 That 

argument ultimately failed due to a perceived fatal inconsistency with one of 

the minimum guaranteed rights of the accused as articulated in Article 67(l)(i) 

of the Rome Statute - the right 'not to have imposed on him any reversal of the 

burden of proof or any onus of rebuttal'.31 However, Happold notes that a 

crime of strict liability would not have been in contradiction with Article 67, as 

such crimes merely remove the requirement of establishing mens rea.32 The 

decision to move away from the strict liability approach of the Nuremberg 

Charter to provide a more conditional liability standard in the Rome Statute33 

explains the rejection of this argument.

States initially had four options for the crime's inclusion:

'Option 1: Forcing children under the age of fifteen years to take direct 

part in hostilities.

Option 2: Recruiting children under the age of fifteen years into armed 

forces or using them to participate actively in hostilities.

10 Knut Dormann, Elements of War Crimes under the Rome Statute of the International Criminal Court 
(CUP 2003) 375.

Ibid.
12 Happold (n 28) 18.
33 Lachlan Harris, ‘The International Criminal Court and the Superior Orders Defence’ (2003) 22 UTLR 
200,201.
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Option 3: (i) Recruiting children under the age of fifteen years into 

armed forces or groups; or (ii) Allowing them to take part in 

hostilities.

Option 4: No paragraph.'34

As the practice of child recruitment had not been previously expressly 

recognised as criminalised, its inclusion was naturally a controversial point of 

debate during negotiations. The European Union approved the explicit 

inclusion of the crime of using children in armed conflict in the list of war 

crimes,35 while Canada made specific reference to an ICC mandate to prosecute 

recruiters of children under 15 years of age.36 Slovenia, proposed an age limit of 

eighteen37, as did Denmark,38 Brazil,39 and UNICEF.40 Belgium argued that 

despite the age limit of fifteen contained in the 1977 Additional Protocols and 

Article 38 of the Convention on the Rights of the Child, the limit in the Rome 

Statute should be raised to eighteen, given the negotiations taking place at the 

time for the Additional Protocol to the Convention, which were considering 

arguments for the higher age limit.41 Lebanon countered this argument by

34 A/CONF. 183/2 (14 April 1998) Report of the Preparatory Committee on the Establishment of an 
International Criminal Court [incorporating A/CONF. 183/2/Add.I (14 April 1998), Addl/Corr.l (26 May 
1998) and Add.2/Rev.l (15 April 1998)]
35 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International 
Criminal Court, Rome, 15 June-1 7 July 1998, Official Records, Volume II: Summary records of the 
plenary meetings and of the meetings of the Committee of the Whole: 2nd plenary meeting (Monday 15 
June 1998), Agenda item 1 1 Consideration of the question concerning the finalization and adoption of a 
convention on the establishment of an international criminal court in accordance with General Assembly 
resolutions 51/207 of 17 December 1996 and 52/160 of 15 December 1997 (A/CONF. 183/2/Add.l and 
Corr.l, 34.
36 Ibid 65.
37 Ibid 92.
3S United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International 
Criminal Court, Rome, 15 June-1 7 July 1998, Official Records, Volume II: Summary records of the 
plenary meetings and of the meetings of the Committee of the Whole [Hereafter ‘Committee of the 
Whole Meeting Records’]: 8th plenary meeting (Thursday 18 June 1998), 3.
39 Committee of the Whole Meeting Records, 26th meeting (Wednesday 8 July 1998), Part 7: Penalties. 
Discussion of the Report of the Working Group on Penalties A/CONF. 183/C. 1/WGP/L. 14/Add. I and 
Corr. 1,51.
40 Committee of the Whole Meeting Records, 7th plenary meeting (Thursday 18 June 1998), 94.
41 Committee of the Whole Meeting Records, 5 th meeting (Thursday 18 June 1998), 8.
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noting that, although it did not currently allow recruits under eighteen years of 

age, the situation could be different should it be involved in a struggle against 

an occupying power, in addition to the fact that 'developing countries would 

have great difficulty in embracing such a provision because of their local 

culture'.42 Interestingly, this appears to be one of the few references made to 

cultural considerations throughout the drafting of the relevant articles, with the 

emphasis resting on the military needs of certain, more developed States, just as 

it had during the drafting of the CRC and the OP, as discussed in the previous 

chapter.

Tire Observer for the Children's Caucus International, emphasising that the 

Court should be able to impose accountability on adults who used children to 

commit crimes, argued:

Where adults deliberately used children to commit crimes within the 

jurisdiction of the Court, or targeted them as victims, that should be 

considered an aggravating factor in passing sentence.43

New Zealand also advocated for the use of children to be considered as 

aggravated circumstances in sentencing those who committed a core Statute 

crime.44

The United States in particular was against the inclusion of the crime, arguing 

that it was not a crime under customary international law and represented an 

area of legislative action 'outside the purview of the Conference'.45 However,

42 Ibid 17.
43 Ibid 120.
44 Committee of the Whole Meeting Records, 6th plenary meeting (Wednesday 17 June 1998), 66.
45 Committee of the Whole Meeting Records, 4th meeting (Wednesday, 17 June 1998), 54
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agreement on inclusion was eventually reached due to its position as a well- 

established treaty law provision.46

In 2002 the crime was included as a serious violation of international 

humanitarian law in Article 4(c) of the Statute of the Special Court for Sierra 

Leone.47 As discussed in the next chapter, in a split decision in May 2004, the 

Special Court held that the provision was already customary international law 

prior to the adoption of the Rome Statute in 1998; that is to say that the Statute 

codified an existing customary norm rather than forming a new one. This was a 

contentious and divisive decision, yet one which ultimately yielded the most 

appropriate result, as a finding that the Rome Statute had created entirely new 

and original law would have dealt a serious blow to its legitimacy and the 

future of the ICC itself.

Tlte Elements of Crimes

The United States argued for the idea of establishing an Elements of Crimes 

document at the Rome negotiations on the grounds that the Statute alone 'failfs] 

to provide a useful tool to the practitioner' and the absence of clear criminal 

elements 'give[s] teeth to the concept of nullum crimen sine lege'.4& This initial 

proposal was rejected amid concerns that its binding character would fetter 

judicial discretion,49 by restricting the activism of the judges in interpreting the 

text of the Statute. These fears were likely realistic, yet the idea of developing a 

text that could provide some elaboration on the terse text of the Statute was 

well received. Article 9 was therefore drafted to pave the way for the

46 Additional Protocol 1, Article 77(2); Additional Protocol II, Article 4(3)(c) and Convention on the 
Rights of the Child, Article 38(3).
47 Statute of the Special Court for Sierra Leone, UN Doc. S/2002/246.
48 U.N. Doc. A/AC.249/1998/DP. 11 (1998), Proposal by the United States.
49 Ddrmann (n 30) 350.
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formulation of the non-binding Elements of Crimes document.50 It provides that 

the Elements 'shall assist the Court in the interpretation and application of 

articles 6, 7 and 8', rendering the document's status that of 'non-treaty',51 'non

binding',52 'interpretative aid'.53

A Preparatory Commission (PrepCom) was set the task of drafting the Elements 

by 30 June 2000, aided in its task by submissions drafted by the United States,54 

joint Swiss-Hungarian-Costa Rica proposals55 and proposals presented by the 

Japanese,56 Spanish57 and Columbian58 delegations, as well as the International 

Committee of the Red Cross. The latter document was the result of significant 

research and analysis of the entire body of international criminal case law, 

including the Leipzig Trials, the Nuremberg Trials and the jurisprudence of the 

ad hoc tribunals, the European Court of Human Rights and the Inter-American

50 Rome Statute, Article 9(1): Elements of Crimes shall assist the Court in the interpretation and 
application of articles 6, 7 and 8. They shall be adopted by a two-thirds majority of the members of the 
Assembly of States Parties.
51 Leena Grover, ‘A Call to Arms: Fundamental Dilemmas Confronting the Interpretation of Crimes in 
the Rome Statute of the International Criminal Court’ (2010) 21 EJ1L 543, 563.
52 K.nut Dormann ‘Preparatory Commission for the International Criminal Court: The Elements of War 
Crimes. Part II: Other serious violations of the laws and customs applicable in international and non- 
intemational armed conflicts’ (2001) 83 (842) 1RRC 461,486.

Dormann (n 30) 350.
54 PCNICC/1999/DP.4 (1999), ‘Proposal submitted by the United States of America: Draft elements of 
crimes (I. General comments; II. Terminology; 111. Article 6: Crimes of genocide)’; 
PCNICC/1999/DP.4/Add. I (1999) ‘Addendum: IV. Article 7: Crimes against humanity’; 
PCNICC/1999/DP.4/Add.2 (1999) Addendum: V. Article 8: War crimes’; and 
PCNICC/1999/DP.4/Add.3. (1999) ‘Addendum: VI. Inchoate offences’.
" PCNICC/1999/WGEC/DP. 1 I ‘Proposal submitted by Costa Rica, Hungary and Switzerland on certain 
provisions of Article 8, paragraph 2 (e), of the Rome Statute of the International Criminal Court: (v), (vi), 
(vii), (viii) (xi) (xii)’; PCN1CC/1999/WGEC/DP.8 (1999) ‘Proposal submitted by Costa Rica, Hungary 
and Switzerland on certain provisions of Article 8, paragraph 2(b), of the Rome Statute of the 
International Criminal Court: (viii), (x), (xiii), (xiv), (xv), (xvi), (xxi), (xxii) (xxvi)’; and 
PCNICC/1999/WGEC/DP. 10 (1999) ‘Proposal submitted by Costa Rica, Hungary and Switzerland on 
Article 8, paragraph 2 (c), of the Rome Statute of the International Criminal Court’.
56 PCNICC/1999/WGEC/DP. 12 (1999) ‘Proposal submitted by Japan: Elements of crimes: article 8, 
paragraph 2 (b) (i) to (xvi)’.
57 PCNICC/I999/WGEC/DP.12 (1999) ‘Proposal submitted by Spain: working paper on Elements of 
Crimes: Elements of war crimes (article 8, paragraph 2)’.
58 PCNICC/1999/WGEC/DP.44 (1999) ‘Proposal submitted by Colombia on the ‘structure’ of war crimes 
committed during armed conflict not of an international character’; PCNICC/1999/WGEC/DP.40 
‘Proposal submitted by Colombia - Comments on the discussion on article 8.2(a), (b) and (e) of the Rome 
Statute’.
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Court of Human Rights.59 Tire PrepCom successfully completed its task and the 

resulting instrument was passed, without debate or editorial suggestions, by 

the Assembly of State Parties in its inaugural session in September 2002 in New 

York.60

Criticisms of the Elements include accusations of divergence from the 

customary international law as it existed at the time of drafting61 and 

suggestions that the drafters over-codified the text. The Honourable David 

Hunt, former judge at the ICTY, is of the view that the drafters of both the 

Rome Statute and the Elements over-codified the law to the extent of potentially 

stultifying further growth.62 He describes the Elements as an 'overwhelming 

exercise in legal positivism' which judges may find difficult to disregard, given 

the definitions' origins as proposals by the State Parties.63 In his view, the 

formulation of the Elements demonstrates a desire by the State Parties 'to 

maintain control over the making of international law and to keep a tight leash 

on the ability of international judges to go beyond what [they] have agreed'.64

Although the wording of Article 9 makes it abundantly clear that the Elements 

are there to 'assist the Court', Article 21 provides that the Court is required to 

apply 'in the first place' the Statute, the Elements and the Rules of Procedure 

and Evidence. The issue of a potential conflict between an option to derive 

assistance from the Elements and an onus to apply them, was discussed at Pre-

59 PCNICC/I999/WGEC/1NF.2 (1999) PCNICC/1999/WGEC/INF.2/Add.l (1999) and 
PCN1CC/1999/WGEC/INF.2/Add.2 (1999) ‘Request from the Governments of Belgium, Costa Rica, 
Finland, Hungary, the Republic of Korea, and South Africa and the Permanent Observer Mission of 
Switzerland regarding the text prepared by the International Committee of the Red Cross on article 8, 
paragraph 2 (b), (c) and (e) of the Rome Statute of the International Criminal Court’.
60 ICC-ASP/l/3(part 1I-B), (9 September 2002).
61 David Hunt, ‘The International Criminal Court High Hopes, ’Creative Ambiguity’ and an Unfortunate 
Mistrust in International judges’ (2004) 2 J1CJ 56, 67.
62 Ibid 59.
63 Ibid.
64 Ibid 61.
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Trial in Prosecutor v. Omar Al Bashir65 when the judges, albeit not unanimously, 

ruled that:

The Elements of the Crimes and the Rules must be applied unless the 

competent Chamber finds an irreconcilable contradiction between 

these documents on the one hand, and the Statute on the other hand. 

If such irreconcilable contradiction is found, the provisions contained 

in the Statute must prevail.66

The Pre-Trial Chamber found that the aim of Article 9(1) of the Statute is to 

further the nullum crimen sine lege principle as formulated in Article 22 of the 

Statute, by providing ‘a priori legal certainty on the content of the definition of 

the crimes provided for in the Statute'.67 This apparently goes further than the 

purpose for which the Elements had originally be conceived, and gives them a 

status of significant import, particularly for crimes such as that of child 

recruitment, whose Rome Statute articles make no reference to specific mental 

elements.

The relevant provisions are as follows relating to the war crime of using, 

conscripting or enlisting children in an international conflict:

1. Tire perpetrator conscripted or enlisted one or more persons into the 

national armed forces or used one or more persons to participate 

actively in hostilities.

2. Such person or persons were under the age of 15 years.

3. The perpetrator knew or should have known that such person or 

persons were under the age of 15 years.

Prosecutor v Omar Hassan Ahmad Al Bashir (‘Omar Al Bashir’), (Decision on the Prosecution's 
Application for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir), ICC-02/05-01/09 (4 March 
2009).
66 Ibid [128],
67 Ibid [131],
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4. The conduct took place in the context of and was associated with an 

international armed conflict.

5. The perpetrator was aware of the factual circumstances that 

established the existence of an armed conflict.

The elements of the war crime of using, conscripting or enlisting children under 

Article 8(2)(e)(vii) are very similar, being that:

1. The perpetrator conscripted or enlisted one or more persons into an 

armed force or group or used one or more persons to participate 

actively in hostilities.

2. Such person or persons were under the age of 15 years.

3. The perpetrator knew or should have known that such person or 

persons were under the age of 15 years.

4. The conduct took place in the context of and was associated with an 

armed conflict not of an international character.

5. The perpetrator was aware of factual circumstances that established 

the existence of an armed conflict.

These elements will be discussed below, alongside the analysis of the Rome 

Statute provisions.
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Age of Criminal Responsibility: The issue of holding child soldiers accountable

During the drafting of the Rome Statute, the question of defining the age of 

criminal responsibility promoted much debate. As discussed in the previous 

chapter, there is little semblance of an international consensus on this question, 

and the Statutes of the ad hoc and hybrid tribunals had avoided the issue. In 

addition, no international convention expressly prohibits holding children 

criminally responsible, and the CRC even includes provisions on how best to 

handle cases against children.68 There was therefore little customary basis upon 

which to define an international age of criminal responsibility.

Curiously, the final draft Statute written by the Preparatory Committee 

managed to conjure up such a precedent, and contained the following note:

It was observed that many international conventions (such as the 

International Covenant on Civil and Political Rights, the European 

Convention on Human Rights, the Inter-American Convention on 

Human Rights) prohibit the punishment of minors.69

This is entirely inaccurate, as none of the conventions stated include any such 

prohibition, and instead make recommendations for the treatment of juvenile 

offenders.70 As Schabas suggests, this indicates a lack of basic human rights

68 CRC Article 40(1): States Parties recognise the right of every child alleged as, accused of, or 
recognized as having infringed the penal law to be treated in a manner consistent with the promotion of 
the child's sense of dignity and worth, which reinforces the child's respect for the human rights and 
fundamental freedoms of others and which takes into account the child's age and the desirability of 
promoting the child's reintegration and the child's assuming a constructive role in society.
69 ‘Report of the Preparatory Committee on the Establishment of an International Criminal Court’ UN 
Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court 
(Rome 15 June-17 July 1998) (14 April 1998) UN Doc A/CONF. 183/2/Add. 1 [Hereafter ‘Draft Statute’] 
52.
70 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 
March 1976) 999 UNTS 171 (ICCPR) Articles I0(2)(b), 10(3), 14(1) and 14(4); Convention for the 
Protection of Human Rights and Fundamental Freedoms (European Convention on Human Rights, as 
amended (ECHR) Article 6(1); American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ 
(adopted 22 November 1969, entered into force 18 July 1978) (1979) Article 5(5).
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knowledge on the part of the drafters,71 which influenced the course of the 

drafting of Article 26.

The draft Statute offered two options for setting a minimum age of 

responsibility. The first option provided for no criminal responsibility for a 

person under a to-be-defined age ('twelve, thirteen, fourteen, sixteen, 

eighteen'), save for situations where the Prosecutor could prove knowledge of 

wrongfulness on the part of the relevant minor. This proposal also included the 

alternative possibility of the Court evaluating the maturity of those between the 

ages of sixteen and twenty-one to determine their responsibility.72 This is 

essentially advocating for the setting of a minimum age, with two limited 

exceptions.

The second proposal provided that persons between thirteen and eighteen 

years of age at the time of alleged perpetration could be held criminally 

responsible, but the 'prosecution, trial and sentence and the regime under 

which they serve their sentence may give rise to the application of special 

modalities specified in the Statute'.73 This version therefore provides that 

prosecution is possible, albeit in undefined circumstances, which one presumes 

invoke the recommendations of the CRC and the International Convention on 

Civil and Political Rights (ICCPR) relating to juvenile justice mechanisms.74 But 

why is thirteen the proposed age? If a 'child' soldier is one under the age of 

fifteen, then fifteen is logically the age at which a person becomes responsible 

for their criminal acts. This article, modified to cover persons between the ages

71 William A. Schabas, ‘Synergy or fragmentation? International criminal law and the European 
Convention on Human Rights’ (2011) 9 J1CJ 609, 612.
72 Draft Statute, Article 26, Proposal 1.
73 Ibid Proposal 2.
74 ICCPR Article 14(4): In the case of juvenile persons, the procedure shall be such as will take account 
of their age and the desirability of promoting their rehabilitation; CRC Article 37(d) Every child deprived 
of his or her liberty shall have the right to prompt access to legal and other appropriate assistance, as well 
as the right to challenge the legality of the deprivation of his or her liberty before a court or other 
competent, independent and impartial authority, and to a prompt decision on any such action.

92



of fifteen and eighteen, would have represented a logical parallel with the child 

soldier provisions.

Nonetheless, the draft proposals were set-aside during the Rome Conference, 

and the final draft of Article 26 reads as follows:

The Court shall have no jurisdiction over any person who was under

the age of 18 at the time of the alleged commission of the offence.

One issue that may have influenced the drafting process is the notion that the 

international crimes covered by the Rome Statute involve such stringent mens 

rea requirements that children could never fulfil them.75 However, this concept 

is singularly applicable to genocide provisions that require a very specific level 

of intent, and fails to account for the fact that crimes against humanity and war 

crimes have no requirement of specific intent, only evidence of knowledge of 

the context in which an alleged offence was committed. Crimes against 

humanity must be committed by an offender with knowledge that his actions 

formed part of a 'widespread or systematic attack directed against the civilian 

population'. Similarly, war crimes entail that a perpetrator had awareness of the 

'factual circumstances that established the existence' of the conflict. Therefore 

the basis of this objection to children as international crime perpetrators fails to 

hold any real weight. The reason for imposing eighteen as the age of criminal 

responsibility instead appears to be attributed to a number of factors.

First, basic practicality, as explained by the Office of the Special Representative 

of the Secretary-General for children and armed conflict: 'The decision on 

whether to prosecute should be left to States.. [The] exclusion of children from 

the ICC jurisdiction avoided an argument between States on the minimum age

75 John R. Morss, ‘The Status of Child Offenders Under International Criminal Justice: Lessons from 
Sierra Leone’ (2004) 9 DLR 213, 219.
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for international crimes'.76 This seems to have been a key factor, particularly as 

the suggestions put forward by State representatives ranged from seven to 

twenty one years of age.77

Second, the final version of the article gave effect to lobbying efforts by 

UNICEF, and, third, it excused the drafters from an obligation to devise a 

system of juvenile justice.78

Fourth, Article 26 merely excludes jurisdiction over those under-eighteen, thus 

leaving open the possibility of domestic prosecutions of such persons and 

rendering the provision procedural rather than substantive.79 As Lee notes, this 

solution had the effect of avoiding prejudicing the low ages of responsibility 

held by some States, while also avoiding appearing to condone the offences of 

minors.80 Had this provision not been phrased in terms of jurisdiction, it would 

have effectively contradicted the relevant child recruitment provisions. As a 

provision relating to responsibility (rather than jurisdiction) it would have 

created the scenario whereby it was perfectly legal in international law to 

recruit a person aged between fifteen and just under eighteen years of age, and 

their (i.e. the child soldiers') actions would attract no international criminal 

responsibility. Creating the possibility for a cadre of soldiers who would be 

immune to prosecution hardly accords with the aim of international criminal 

law. It appears logical that if a fifteen year old can be capable of being lawfully 

recruited as a soldier, then they should also be old enough to bear responsibility

76 Office of the Special Representative for Children in Armed Conflict, ‘Working Paper Number 3: 
Children and Justice During and in the Aftermath of Armed Conflict’ (September 2011) 37.
77 Matthew Happold ‘The Age of Criminal Responsibility in International Criminal Law’ in Karin Arts 
and Vesselin Popovski (eds) Internationa! Criminal Accountability and the Rights of Children (TMC 
Asser Press 2006) 8.
,s Roy S. Lee (ed.). The International Criminal Court, The Making of the Rome Statute, Issues, 
Negotiations, Results (Kluwer Law International 1999) 201.
79 Richard S. Clark and Otto Trifferer, ‘Article 26: Exclusion of Jurisdiction over Persons under 
Eighteen’, in Otto Triffterer (ed.) Commentary on the Rome Statute of the International Criminal Court: 
Observers ’ Notes, Article by Article (Nomos Verlag 1999) 499.
80 Lee (n 78) 201.
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for their actions as a soldier.81 This was the approach taken by the Special Court 

for Sierra Leone in its handling of the issue. Similarly, the Special Court 

certainly appears to have followed the approach advocated by the Special 

Representative of the Secretary-General for Children and Armed Conflict, 

Radhika Coomaraswamy. She believes that while children should be held 

responsible for their crimes, she advocates for more 'effective and appropriate' 

methods than prosecution and detention, which would allow children to 'come 

to terms with their past and the acts they committed' and to 'rehabilitate and 

reintegrate... into society'.82 The handling of the Special Court on this point will 

be discussed in the next chapter.

81 Sonja C. Grover, Child Soldier Victims of Genoa idol Forcible Transfer: Exonerating Child Soldiers 
Charged With Grave Conflict-related International Crimes (Springer, Berlin 2012) 62.
82 Office of the Special Representative for Children in Armed Conflict, ‘Working Paper Number 3: 
Children and Justice During and in the Aftermath of Armed Conflict’ (September 2011) 50.
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2.3 The Scope of Use: The actus reus of Article 8(2)(b) and Article 8(2)(e)

This section will examine the actus reus of the crime - the specific actions 

relating to child soldier recruitment that can give rise to liability - before going 

on in the next section to focus on the difficulties associated with determining 

mens rea.

The act of conscripting or enlisting a child under the age of fifteen years into a 

national or non-governmental force is a crime, regardless of whether it is 

committed in the context of an international or internal armed conflict. This is 

in contrast to a number of provisions that apply only in the context of an 

international conflict, such as prohibitions on the use of certain weapons.83 The 

prohibition of child recruitment therefore features twice within Article 8, under 

the category of 'other serious violations of the laws and customs of war 

applicable in international armed conflict' and also in the category of 'other 

serious violations of the laws and customs of war not of an international 

character':

Article 8(2)(b)(xxvi): Conscripting or enlisting children under the age 

of fifteen years into the national armed forces or using them to 

participate actively in hostilities.

Article 8(2)(e)(vii): Conscripting or enlisting children under the age of 

fifteen years into armed forces or groups or using them to participate 

actively in hostilities.

83 Dormann (n 30) 375. Dormann outlines the reasons for this omission as twofold: First, ‘Some of the 
provisions are by their very nature not applicable to non-international armed conflicts’; and second: ‘With 
regard to other provisions, several States took the view that these have not yet reached the status of 
customary international law and should therefore not be included’.
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The chapeaux of Articles 8(2)(b) and 8(2)(e) describe the crimes as 'serious 

violations of the laws and customs applicable .. within the established 

framework of international law', which confirms that the drafters of the Rome 

Statute were mindful of avoiding breaching the sanctity of nullum crimen sine 

lege and were making it clear that these articles were codifying long-standing 

laws.84 The issue of whether this was in fact the case will be discussed in greater 

detail in the next chapter, where the Articles' first test at the Special Court for 

Sierra Leone is examined. At this juncture however, it is worth noting that 

while the decision to include these articles within the text of the Rome Statute 

had the desirable consequence of giving effect to the prohibition on child 

recruitment, doing so may have pushed the law further than it was ready. This 

concern primarily stems from the fact that there was, and remains, little 

consensus on the basic and fundamental issue of whether fifteen or eighteen is 

the appropriate age limit for military participation.

Conscription and Enlistment

The war crimes established by the Rome Statute are limited to the conscription 

or enlistment and use of children under the age of fifteen years. However, the 

acts of 'conscription' and 'enlistment' are not defined in the Statute, nor in the 

Elements of Crimes, leaving elaboration to judicial interpretation.85

H4 Happold (n 28) 6.
85 Which they so did at Pre-Trial in Prosecutor v Lubanga, examined in detail in Chapter 5. This issue 
also arose at the Special Court for Sierra Leone during the case of Prosecutor v Sam Hinga Norman and 
the dissenting views of Justice Robertson, the focus of the next chapter.
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Accordmg to Dormann, 'to enlist' is 'to enroll on the 'list' of a military body; to 

engage as a soldier', whereas 'to conscript' means 'to compel to military service 

by conscription; to enlist compulsorily'.86

The terms were elaborated on in the 'Decision on the Confirmation of Charges' 

in Prosecutor v Thomas Lubanga Dyilo, examined in Chapter 5.87 The Pre-Trial 

Chamber determined that the term 'conscripting' refers to a forcible act, 

whereas 'enlisting' encompasses a 'voluntary' decision to join a military force.88 

The act of 'enlisting' includes 'any conduct accepting the child as part of the 

militia'.89 These definitions followed those outlined in Triffterer's Commentary 

on the Rome Conference:

Conscription refers to the compulsory entry into the armed forces.

Enlistment ... refers to the generally voluntary act of joining armed 

forces by enrolment, typically on the ’list1 of a military body or by 

engagement indicating membership and incorporation in the forces.90

The Statute therefore outlines three ways of committing this crime - 

conscripting, enlisting and using - which are in contrast to both Additional 

Protocol I and the Convention on the Rights of the Child Article 38, which make 

reference to the singular act of 'recruiting'. The Optional Protocol to the 

Convention on the Rights of the Child also uses the term 'recruit' and makes no 

distinction or categorisation in its definition. Article 4 stating: 'Armed groups... 

should not, under any circumstances, recruit... persons under the age of 18

86 Dormann (n 30) 377.
87 Prosecutor v Thomas Dyilo Lubanga, (Decision on the Confirmation of Charges) ICC-01/04-01/06, (29 
January 2007).
88 Ibid [246-247],
89 Ibid [144],
90 Triffterer (n 79) 261.
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years'.91 Making enlistment a crime is the point at which the Rome Statute takes 

a turn into previously unknown territory. The originality of this part of the 

crime was the basis for a contentious challenge at the Special Court for Sierra 

Leone, as discussed in the next chapter.

The drafters of the Rome Statute replaced the concept of recruitment with the 

terminology of enlistment and conscription on the basis that recruitment 

implied a requirement of an actively pursued and specific recruitment policy.92 

No such policy is now required and, although creating some confusion in terms 

of abandoning the long standing terminology used in the various treaties, it 

represents an improvement in clarity by reducing the methods of adding a 

child to a military force to two distinct acts - either a compulsory act by a 

recruiter (conscription), or a 'voluntary' act through enrolment (enlistment).

While alleged voluntariness may be negated by force or intimidation, the 

consent of the child creates the legal characterisation of the conduct as 

enlistment rather than conscription. Consent is therefore not irrelevant, but 

nonetheless places the admission of a child to the armed forces firmly within 

the realm of Article 8 regardless of the means of admission. Tire specific mode 

of admission, whether 'the result of governmental policy, individual initiative 

or acquiescence in demands to enlist',93 is, for the most part irrelevant. Happold 

suggests that this distinction between the means of committing the material 

element of this crime may become pertinent during sentencing.94 In its 

judgment in Prosecutor v Thomas Lubanga Dyilo the ICC Trial Chamber intimated 

that it would follow this path when determining the sentence, but found no

91 Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in 
Armed Conflict (adopted 25 May 2000, entered into force 12 February 2002) U.N.DOC.A/54/RES/263, 
Article 4.
92 Von Hebei and Robinson (n 29) 118.
93 Happold (n 77) 8.
94 Ibid.12.
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aggravating factors when delivering the sentencing order on 10 July 2012, 

instead finding that the factors that are relevant for determining the gravity of 

the crime cannot additionally be taken into account as aggravating 

circumstances.95

It appears that there are ultimately two crimes contained within Article 8: one 

for the actual admission of a child, and one for using them to participate in 

hostilities. As Sivakumara notes:

Recruitment does not and cannot encompass use; rather, it covers 

conscription and enlistment. That these are two separate, albeit 

related, issues is clear from Additional Protocol II, which provides in 

relevant part that, 'children who have not attained the age of fifteen 

years shall neither be recruited in the armed forces or groups nor 

allowed to take part in hostilities'.96

However, there are a number of different ways in which these two concepts are 

interrelated or occur concurrently in the context of the crime. Conscription and 

enlistment can be viewed as continuing crimes that begin from the moment a 

child joins an armed group and end upon demobilisation or attainment of 15 

years of age, with all intermittent time additionally constituting 'use'. This is 

therefore a continuing crime: a state of affairs where a crime has been 

committed and then maintained.97 The crime is committed from the moment 

that a child is entered into the armed forces, through enlistment or conscription,

95 Prosecutor v Thomas Lubanga (Trial Judgment) 1CC-01/04-01/06-2842 (14 March 2012) [Hereafter 
‘Lubanga Judgment’] [617]; Prosecutor v Thomas Lubanga (Sentencing Order) 1CC-01/04-01/06-2901 
(10 July 2012) [78,96],
96 Sandesh Sivakumara, ‘War Crimes before the Special Court for Sierra Leone: Child Soldiers, Hostages, 
Peacekeepers and Collective Punishments’ (2010) 8 JICJ 1009, 1012.
97 A. Nissel ‘Continuing Crimes in the Rome Statute’ (2003-2004) 25 Mich J1L 654; J. Pauwelyn ‘The 
Concept of a ‘Continuing Violation’ of an International Obligation: Selected Problems’ (1995), 66 BY1L 
415.
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and continues for as long as that child remains a 'child soldier', ending either 

through demobilisation or the attainment of 15 years of age. This places liability 

on the person who recruited the child, whether by enlisting or conscripting, 

regardless of whether they were involved in the use of the child in an armed 

conflict. The act of recruitment triggers responsibility for all subsequent use, 

even if by other commanders.

An alternative interpretation is that the crime is not a composite one, as it is 

capable of being committed by either the initial conscription or enlistment step, 

or through the subsequent 'use' of the given child, and not necessarily through 

demonstrating a combinahon of the two. This expands the liability for the crime 

to incorporate not just the person who actually undertakes the recruitment 

process of a given child, but also includes others who later use the child for 

military purposes.

'Using children to participate actively in hostilities'

Participation by combatant and non-combatant children are covered equally by 

the Rome Statute due to its use of the term 'participate actively'. This 

interpretation is consistent with the United Nations policy for disarmament, 

demobilisation, and reintegration (DDR):

No distinction should be made between combatants and non- 

combatants ... as these roles are blurred in armed forces and groups, 

where children, and girls in particular, perform numerous combat
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support and non-combat roles that are essential to the functioning of 

the armed force or group.98

This standard purposely avoids a strict definition of child soldiers as armed 

combatants and recognises the victim status of all children 'participating in and 

associated with armed groups and forces.'99 This gives effect to UNICEF's 

preferred terminology - 'child associated with armed conflict'.100

As Happold notes, the reference within the chapeaux of the relevant articles on 

war crimes to the 'established framework of international law' indicates that the 

term 'active participation in hostilities' should be interpreted in a manner 

which conforms to the international law definition.101

As discussed in Chapter 2 above, the Convention on the Rights of the Child and 

its Optional Protocol, as well as Additional Protocol I, prohibit children from 

playing 'a direct part in hostilities', while Additional Protocol II refers to States 

preventing children from playing 'any part in hostilities'. The origin of 

'participating actively' instead originates from Common Article 3 of the 1949 

Geneva Conventions, which make reference to 'persons taking no active part in 

hostilities'. Reference to the concept was also made in the 1970 General 

Assembly resolution on the basic principles for the protection of civilian 

populations in armed conflicts which provided that: 'In the conduct of military 

operations during armed conflicts, a distinction must be made at all times 

between persons actively taking part in hostilities and civilian populations.'102

98 United Nations, Operational Guide to the Integrated Disarmament, Demobilization and Reintegration 
Standards, 1 August 2006, 218, § 5.30.
"UNDPKO ‘Handbook on United Nations Multidimensional Peacekeeping Operations’ (New York 
2004) 129.
100 UNICEF, ‘Child recruitment by armed forces or armed groups’ (14 July 2011) 
<http://www.unicef.org/protection/57929_58007.html> accessed 22 March 2012.
101 Happold (n 28) 16.
102 UNGA Res 2675 (XXV) (9 December 1970).
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The question then arises of whether there are any differences in meaning 

between the terms - does participating actively entail taking any part in 

hostilities? This issue was dealt with by the PrepCom, by inserting a footnote in 

the Zutphen draft Statute (a draft submitted to the March-April 1998 session of 

the PrepCom and which now forms part of the travaux prqiaratoires) to provide 

some clarity between direct and active participation:

The words 'using' and 'participate' have been adopted in order to 

cover both direct participation in combat and also active participation 

in military activities linked to combat such as scouting, spying, 

sabotage and the use of children as decoys, couriers or at military 

checkpoints. It wTould not cover activities clearly unrelated to the 

hostilities such as food deliveries to an airbase or the use of domestic 

staff in an officer's married accommodation. However, use of children 

in a direct support function such as acting as bearers to take supplies 

to the front line, or activities at the front line itself, would be included 

in the terminology.103

This broad definition includes the use of children in situations that are not on 

the front line of an armed conflict. Active participation appears to cover more 

tasks and functions than those undertaken by a child taking a direct part in 

hostilities, a threshold which is met only by a combatant role. Therefore, it 

appears that in formulating Articles 8(2)(b)(xxvi)) and 8(2)(e)(vii)), the Rome 

Statute goes further than its predecessor treaties, and expands the definition of 

the crime of child recruitment to encompass a wider variety of roles that would 

give rise to active participation in an armed conflict. Interestingly, the ICTR, in 

Prosecutor v Jean-Paid Akayesu, found that the term 'direct part in hostilities' had

1111 UN Doc. A/CONF.l83/2/Add. 1 (14 April 1998) ‘Draft Statute for the International Criminal Court, 
Report of the Preparatory Committee on the Establishment of an International Criminal Court’ 21.
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evolved from the term 'active part in hostilities'104 so the Rome Statute actually 

represents a step backwards in terms of language used.

However, regardless of the specific role undertaken by a given child, their 

participation must be within the context of an armed conflict. The Elements of 

the Crimes require that the participation be conduct 'associated with an armed 

conflict',105 while the travaux preparatories paragraph noted above specifies that 

participation in the armed confrontations is not necessary, but a link to combat 

is required.106 The 'link to combat' standard is also confirmed by the Elements 

of Crimes, which specifies that the conduct of the crime must have taken place 

'in the context of and was associated with' a conflict.

As discussed in later chapters, the approach of the jurisprudence towards 

defining 'active participation' has varied, and, for the most part, not given effect 

to the aims of the Statute to protect children. The various Chambers at the 

Special Court and the ICC Pre-Trial Chamber all created lists of specific 

activities that would fall within the ambit of this term,107 yet this thesis argues 

that 'active participation' ought to be decided on a case-by-case basis. While the 

lists are not binding, their existence nonetheless narrows the scope of the 

provision, and creates confusion due to the disparity between the lists. A case- 

by-case determination allows for greater flexibility for judges, as well as 

accounting for the great disparity between conflicts and the differing nature of 

roles within them. The ICC Trial Chamber in the Lubanga case represents the

104 Prosecutor v Jean-Paul Akakyesu (Trial Chamber Judgment) ICTR-96-4-T, T Ch I (30 May 1996) 
[629],
105 U.N. Doc. PCNICC/2000/l/Add.2 (2000) Elements of Crimes.
106 U.N. Doc. A/CONF.l 83/2/Add. 1, (14 April 1998) ‘United Nations Diplomatic Conference of 
Plenipotentiaries on the Establishment of an International Criminal Court, Report of the Preparatory 
Committee on the Establishment of an International Criminal Court, Draft Statute for the International 
Criminal Court’: ‘military activities linked to combat’
107 Prosecutor v Alex Tamba Brirna, Brima Bazzy Kamara andSantigie Borbor Kami (‘The AFRC Case’) 
(Judgment) SCSL-04-I6-T (20 July 2007) 737; The Prosecutor v Thomas Lubanga Dyilo (Decision sur la 
confirmation des charges) 01/04-01/06 (29 January 2007) [261-262],
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first occasion that such an approach has been adopted, and it will be discussed 

in Chapter 5.

2.4 Mens rea and the General Principles of Liability

The issue of determining the mens rea of the crime is unsurprisingly more 

problematic than the actus reus.

While several war crimes within the Statute have their own 'built-in'108 mens rea 

formulation, such as the adjectives or adverbs 'wilful', 109 'wilfully', 110 

'wantonly',* * 111'intentionally',112 or 'treacherously',113 there is no specific mental 

element requirement described in Article 8(2)(b)(xxvi) or Article 8(2)(e)(vii). 

Thus the mental element for both offences is left to be defined with reference to 

Article 30, which provides the default rule. Article 30 is truly a novel 

development in international criminal law, representing the codification of a 

general standard for the mental element entailed for crimes of individual 

criminal responsibility.114 The article represents the first occasion on which the 

mental requirements for establishing liability are contained in a single article, in 

non-specific and general terms, instead of, in the case of the ad hoc Statutes, 

being specifically defined within the context of individual crimes.115 Article 30

11)8 Mohamed Elewa Badar, ‘The Mental Element in the Rome Statute of the International Criminal Court: 
A Commentary from a Comparative Criminal Law Perspective’ (2008) 19 CLF 473, 489.
109 Article 8(2)(a) (i) Wilful killing. [Emphasis added],
110 Article 8(2)(a)(vi) Wilfully depriving a prisoner of war or other protected person of the rights of fair 
and regular trial. [Emphasis added],
111 Article 8(2)(a)(iv) Extensive destruction and appropriation of property, not justified by military 
necessity and carried out unlawfully and wantonly. [Emphasis added].
112 Article 8(2)(b)(i) Intentionally directing attacks against the civilian population as such or against 
individual civilians not taking direct part in hostilities. [Emphasis added].
113 Article 8(2)(e)(ix) Killing or wounding treacherously a combatant adversary. [Emphasis added],
114 G. Werle and F. Jessberger, ‘Unless Otherwise Provided: Article 30 of the ICC Statute and the Mental 
Element of Crimes under International Criminal Law’ (2005) 3 JICJ 35.
115 Ibid 36.
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therefore attempts to create a common mental element applicable to all crimes 

within the framework of the Rome Statute.116

Article 30 requires that both 'intent' and 'knowledge' on the part of a 

perpetrator need to be demonstrated in order to prove individual criminal 

responsibility for international crimes. The article takes an 'element analysis'117 

approach to the establishment of mens rea, requiring the presence of a number 

of differing types of mental element - conduct elements, consequence elements 

and circumstance elements - in order to establish the requisite mens rea. Article 

30(1) of the Rome Statute provides that an accused is criminally responsible 

once the material elements of the alleged crime are committed with intent and 

knowledge, and Article 30(2) and 30(3) go on to identify the meaning of intent 

and knowledge respectively.

However, issues have arisen with the phrasing of the mens rea requirements of 

Article 30. It provides that in order for mens rea to be established the accused 

must have an 'awareness that a circumstance exists or a consequence will occur 

in the ordinary course of events.' Therefore the Prosecutor must prove that the 

accused actually knew that a policy of recruiting without distinction as to age 

would ordinarily lead to the conscription of children under fifteen years of age. 

Yet the Elements require that the accused 'knew or should have known', rather 

than 'knowledge and intent' as required by Article 30. This raises the question 

of the relationship between Article 30 and the Elements, which is discussed 

next.

116 Ibid 37.
117 Kevin Heller, ‘Rome Statute in Comparative Perspective’ (2008) 370 Melbourne Law School Legal 
Studies Research Paper 17.
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2.4.1 Article 30 (1) - Material Elements

Unless otherwise provided, a person shall be criminally responsible and 

liable for punishment for a crime within the jurisdiction of the Court 

only if the material elements are committed with intent and knowledge.™8

The first point to be examined involves the difficult interpretative question119 of 

what is meant by 'unless otherwise provided' in the opening line of Article 30. 

This raises the issue of the relationship between the provisions of Article 30 and 

the Elements of Crimes, as well as any other sources of law which may be 

invoked. Werle and Jessberger suggest that this clause plays 'a vital role for a 

consistent and coherent application of international criminal lav/' and explicitly 

permits supplementary rules to take precedence over the Article 30 mental 

element.120 Badar proposes that the ambiguity that this sentence invokes was a 

deliberate move by the drafters to allow the Statute to 'absorb the 

corresponding rules of international humanitarian law (the definition of war 

crimes under Article 8) without having to modify the definitions of these 

crimes'.121 Dormann asks if the sentence means that the Statute can bow to the 

Elements of Crimes for determining the necessary mental element of a given 

crime, or if it instead infers that Article 30 defines the mental element of all 

crimes within the Statute, unless the relevant article outlines its own such 

requirements.122 It is the author's view that the interpretation of the sentence 

which creates the least uncertainty, while ensuring the coherency of the Statute, 

is the idea that it refers both to the articles which possess their own mens rea 

formulations (and therefore do not require resort to Article 30), and to the

lll< UN Doc. A/CONF.183/9 (1998) Rome Statute of the International Criminal Court [Emphasis added]. 
119 K. Dormann, ‘War Crimes under the Rome Statute of the International Criminal Court, with a Special 
Focus on the Negotiations on the Elements of Crimes’ (2003) 7 MPYUNL 341,353.
10 Werle and Jessberger (n 115) 35.
121 Badar (n 109) 500.
122 Dormann (n 120) 353.
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Elements of Crimes. Together, Article 30 and the Elements of Crimes provide 

the subjective mental elements, in the absence of any objective elements in a 

given article on a given crime. The second paragraph of the General 

Introduction to the Elements of Crimes clearly states that it can 'provide 

otherwise'.123

There are three types of material elements referred to in Article 30 - conduct 

elements, consequence elements and circumstance elements. All three can be 

categorised as either factual and objectively verifiable, or legal.124 Consequence 

is the sole overlapping material element, applicable to both intent and 

knowledge: intent as to the specific consequence, and knowledge as to its 

occurrence or likely occurrence. Therefore, it is not a requirement that all three 

mental elements be committed with both intent and knowledge, as the 

requirement of intent applies to conduct and consequences only. Similarly, 

knowledge does not cover the material element of conduct.

Each of these material elements has a corresponding mental element. Dormann 

acknowledges that the text does not indicate if there are other material elements 

outside of these three125

Conduct

The most straightforward element: the perpetrator must engage in the 

incriminating action.

123 Donald K. Piragoff and Darryl Robinson, ‘Article 30’, in Otto Triffterer (ed) Commentary on the 
Rome Statute of the International Criminal Court: Observers' Notes, Article by Article (Nomos 1999) 
856.
124 Heller (n 117) 422.
125 Dormann (n 119) 354.
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Consequences

Like most crimes, international or otherwise, the crime of child recruitment 

requires not only an incriminating action (the act of recruitment), but also that 

such an action has a direct consequence (a child soldier is produced). The 

perpetrator of the crime must 'mean to cause that consequence' or, at least be 

'aware that it will occur in the ordinary course of events', thereby rendering 

awareness of a consequence as the minimum requirement for establishing 

liability. This consequence must occur in the ordinary course of events, in other 

words unless extraordinary or unprecedented events intervene.126 Thus, it is not 

enough for the perpetrator to merely anticipate the possibility that his or her 

conduct would cause the consequence. There are two ways of satisfying the 

consequence element - either through intent to commit the consequence or 

knowledge of its probable occurrence.

Circumstances

A circumstance element specifies a particular state of affairs that must exist for 

the combination of the prohibited conduct and prohibited consequence to be 

determined as unlawful. A perpetrator must have been aware of the existence 

of the ancillary factual or contextual circumstances. While it is sufficient if they 

knew of the factual circumstances of their actions, their legal understanding of 

the attendant circumstances is less relevant,127 as discussed below.

The third paragraph of the General Introduction to the Elements of Crimes 

emphasises that the actual knowledge or intent of the perpetrator can generally 

be inferred from the circumstances and that the prosecutor will not be required

126 Werle and Jessberger (n 114) 41
127 Ibid 42.
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to specifically prove these elements in every case, thus relieving him of a

potentially excessive burden of proof.128

As well as the key circumstances of a perpetrator's actions - the age of the 

person being recruited being the most critical - there also exists a sub-category 

of circumstances, entitled 'contextual circumstances', as formulated within the 

Elements of the Crimes. The first such contextual circumstance requires the 

existence of an armed conflict.129 This is a material element, to which no mental 

element needs to be shown. However, the second contextual circumstance 

requires awareness by the perpetrator of the 'factual circumstances' that 

established the conflict,130 which appears to create a knowledge requirement.131 

There is no reference in the Rome Statute itself to the idea that the perpetrator's 

actions must include the context of an armed conflict, internal or international. 

The Introduction to the War Crimes section of the Elements provides some 

clarity and outlines that there is only a requirement for the awareness of the 

factual circumstances that established the existence of an armed conflict.132 

Clark accurately describes as a 'deliberate piece of ambiguity'.133 This creates 

the situation whereby an accused must have been aware that he was 

participating in an armed conflict, but the issue of whether the conflict was 

international or internal is not of utmost importance. This is interesting given 

the emphasis in international law that is placed on distinguishing between 

humanitarian and human rights law, and the differing contexts in which they 

apply. It is additionally curious provision, given that the Rome Statute 

specifically categorises war crimes into those which take place in international

128 Dormann (n 119) 354.
129 Elements of Crimes, Article 8(2)(b): Element 4: The conduct took place in the context of and was 
associated with an international armed conflict. Article 8(2)(e): Element 4: The conduct took place in the 
context of and was associated with an armed conflict not of an international character.
130 Elements of Crimes, Article 8(2)(b), Article 8(2)(e): Common Element 5: The perpetrator was aware 
of the factual circumstances that established the existence of an armed conflict.
131 Clark (n 79) 331.
132 Dormann (n 119) 377.
133 Clark (n 79) 332.
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and internal conflicts, yet here the Elements suggest that the context of the 

specific conflict is unimportant. As discussed in Chapter 5 in relation to the 

Lubanga trial at the ICC, the Pre-Trial and Trial Chambers differed as to the 

correct categorisation of the conflict in the Democratic Republic of the Congo, 

yet for both Chambers, an awareness on the part of the accused of a conflict 

appeared sufficient.

Returning to the text of the Statute itself. Article 30(1) stipulates that the three 

main material elements - conduct, consequences and circumstances - of a crime 

must be committed with both 'intent and knowledge' on the part of a 

perpetrator, yet Article 30(2) and (3) go on to define the two concepts in 

strikingly similar ways.134

Ibid 302.
Ill



2.4.2 Article 30 (2) - bitent

For the purposes of this article, a person has intent where:

(a) In relation to conduct, that person means to engage in the 

conduct;

(b) In relation to a consequence, that person means to cause that 

consequence or is aware that it will occur in the ordinary 

course of events.135

Genocide is the only international crime that possesses its own specific 

standard of intent136 and the ad hoc tribunals have used 'intent' as a general 

standard of mens rea. The ICTY Appeals Chamber in Prosecutor v Celebici137 ruled 

that an intentional act is one that is both 'deliberate and not accidental', which 

are two quite differing characteristics. The Rome Statute represents the first 

occasion where an attempt is made to define intent, and how it applies to 

conduct and consequence.

A perpetrator has the requisite intent in relation to conduct if 'that person 

means to engage in the conduct', whereas a perpetrator has the required intent 

in terms of consequence, if 'that person means to cause that consequence or is 

aware that it will occur in the ordinary course of events'. These differing mental 

states must be assessed subjectively, and the prosecution must demonstrate that 

the perpetrator was personally aware of the consequential occurrence.138 As a 

perpetrator is liable only if he or she 'means to engage in the conduct'; the

135 UN Doc. A/CONF. 183/9 (1998) Rome Statute of the International Criminal Court [Emphasis added].
136 Clark (n 79) 315.
m Prosecutor v Zejnil Delalic, Zdravko Mucic, Hazim Delia & Esad Landzo (‘Celebici case’) (Appeal 
Judgment) ICTY-96-21 (20 February 2001) [426],
138 Thomas Weigend, ‘Intent, Mistake of Law, and Co-perpetration in the Lubanga Decision on 
Confirmation of Charges' (2008) 6 JICJ 471,482.
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conduct must be the result of a voluntary action on the part of the 

perpetrator.139 A perpetrator acts with intent if he 'means to engage in the 

conduct' - direct intent, or dolus directus of the first degree.140 Article 30(2) 

further indicates that to establish intent the prosecution must demonstrate that 

an accused was aware that a specific consequence would ordinarily occur due 

to his conduct. This constitutes indirect or oblique intent or dolus directus of 

second degree.141

In situations where a perpetrator's mental state did not involve an acceptance 

that the objective elements of the crime may result from his actions, the accused 

cannot be said to have possessed an intentional realisation of the objective 

elements, and therefore fails to meet the 'intent and knowledge' requirement of 

Article 30.142

Article 30(2)(b) refers to consequences which 'will occur' and not those which 

'might occur', therefore it is not enough to prove that the perpetrator was aware 

of the probability143 of a certain consequence - it must be proven that an 

accused was certain of the outcome of his conduct.144

139 Werle and Jessberger (n 114) 41.
140 Heller (n 1 17) 17.
141 Badar (n 108)474.

Prosecutor v Thomas Dyilo Lubanga, (Decision on the Confirmation of Charges) ICC-01/04-01/06, 
(29 January 2007) 355.
143 Otto Triffterer, ‘The New International Criminal Law - Its General Principles Establishing Individual 
Criminal Responsibility’ in Kalliopi Koufa (ed) The New International Criminal Law, (Sakkoulas 
Publications 2003) 706.
144 Albin Eser, ‘Mental Elements’ in Antonio Cassese (ed) The Rome Statute of the International 
Criminal Court: A Commentary, (OUP 200!) 915.
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2.4.3 Article 30 (3) - Knoivledge

For the purposes of this article, 'knowledge' means awareness that a 

circumstance exists or a consequence will occur in the ordinary course of 

events. 'Know' and 'knowingly' shall be construed accordingly.145

Article 30(3) contains the material elements of consequence and circumstance. 

First, 'awareness that... a consequence will occur in the ordinary course of 

events', and, second, 'awareness that a circumstance exists'. Knowledge 

therefore applies to awareness of the existence of a circumstance or the likely 

occurrence of a consequence. The relevant state of mind to be examined is that 

of the accused, and not that of the reasonable person.146

As knowledge is defined in terms of awareness of a circumstance, the emphasis 

is on actual knowledge of concrete facts, a higher standard than a 'high 

probability' test.147 Triffterer believes that it is insufficient to demonstrate 

awareness of a certain probable consequence as Article 30(2)(b) explicitly makes 

reference to a consequence which 'will occur'.148 Instead it must be shown that a 

perpetrator envisaged the occurrence of definite consequences, unless 

extraordinary circumstances were to intervene.149 This interpretation fits with 

the concept of indirect intent, or dolus directus, as envisaged in Article 30(2) - 

which requires a perpetrator to have recognised the virtual certainty that his 

conduct would cause a prohibited consequence. In relation to this crime, this 

entails knowledge on the part of a perpetrator that his actions would 

necessarily cause the recruitment or use in a conflict of children under fifteen 

years of age.

145 UN Doc. A/CONF.183/9 (1998) Rome Statute of the International Criminal Court [Emphasis added].
146 Badar (n 108) 496.
147 Ibid 496.
148 Triffterer (n 143) 706.
149 Badar (n 108) 486.
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However, the Elements of Crimes complicates matters by providing for a 

differing standard of knowledge. A perpetrator 'knew or should have known' 

the age of the given person. It is this sentence that provides the key difference 

between the Article 30 standard and the Elements of Crimes, with the latter 

providing for negligent liability. Article 30(3) provides that a perpetrator must 

have had positive knowledge of the child's age, but the Elements of Crimes 

merely require that he 'should have known' that the child was under fifteen. 

This differs from the 'actual knowledge' standard with regard to the factual 

elements of a particular crime150 and represents a significantly lower standard, 

entailing a negligence assessment whereby the prosecution must demonstrate 

that the accused should reasonably have believed that the child was less than 

fifteen years of age. 'Constructive knowledge' is therefore a sufficient mens rea 

standard with regard to the circumstance element of this crime. Constructive 

knowledge differs from actual knowledge and wilful blindness, in requiring 

neither awareness nor purposive avoidance of the means of learning the 

truth.151 By requiring neither actual knowledge nor wilful blindness, this 

provision may change the state of mind to be examined to that of the classic 

'reasonable person', who had 'reasonable cause' to believe or suspect that the 

child concerned was under the age of 15 years.

There are a variety of interpretations of the term, with Bothe expressing concern 

that 'should have known' is an inappropriate standard in criminal law.152 While 

Cottier is of the view that it requires an accused be 'wilfully blind to the fact 

that the child was under fifteen years', Dormann suggests that the standard is 

met once the accused failed to implement safeguards to protect children under 

15 from being recruited or, at the minimum, failed to ask a given child for his or

l51’Badar(n 108)497.
151 Ibid.
152 Michael Bothe, ‘War Crimes’, in Antonio Cassese, Paola Gaeta and John R.W.D. Jones (eds) Rome 
Statute of the International Criminal Court: A Commentary (OUP 2002) 391.
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her age.153 Happold believes that recruiters are obliged (in accordance with the 

'all feasible measures' threshold long-established by the Additional Protocol I 

and the Convention on the Rights of the Child) to attempt to verify the ages of 

would-be recruits, though confirmations with parents or checking identity 

documents when available.154

In the first judicial examination of the provision in Prosecutor v Thomas Dyilo 

Lubanga it was determined that the Elements of Crimes provides for situations 

where the perpetrator fails to possess knowledge of the given child's age due to 

a failure to exercise due diligence in the circumstances.155 Therefore, the Pre- 

Trial Chamber considered this element of negligence to be an exception to the 

'intent and knowledge' standard provided in Article 30(1).156

Recklessness

The question then arises if a perpetrator can satisfy the intent requirement if he 

is merely aware of the possibility that his actions may lead to the prohibited 

consequence? In other words, does Article 30 encompass the third category of 

dolus, dolus eventualis or reckless disregard? While this question was officially 

answered in the affirmative by Pre-Trial Chamber I in its Decision on the 

Confirmation of the Charges in Prosecutor v. Lubanga,'57 which will be examined 

in more detail in Chapter 5, some issues remain, given the scholarly debate on 

the subject. As Werle argues:

153 Michael Cottier, ‘Article 8: War Crimes’, in Otto Triffterer (ed), Commentary on the RomeStalute of 
the International Criminal Court: Observers’ Notes, Article by Article (Nomos 1999) 262; Ddrmann (n 
120) 375.
154 Happold (n 28).

Prosecutor v. Thomas Dyilo Lubanga, (Decision on the Confirmation of Charges) ICC-01/04-01/06, 
(29 January 2007) 358.
156 Badar (n 108) 502.
'^Prosecutor v Thomas Dyilo Lubanga, (Decision on the Confirmation of Charges) ICC-01/04-01/06, 
(29 January 2007) 438.
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Article 30 [itself] leaves no room for dolus eventualis or recklessness... 

the requirements of the perpetrator being aware that the consequence 

will occur in the ordinary course of events or of the perpetrator 

meaning to cause that consequence excludes both forms of subjective 

accountability. It thus follows from the wording of Article 30(2)(b) 

that recklessness and dolus eventualis do not meet the 

requirements.158

Triffterer, on the other hand, has argued that the concepts of recklessness and 

dolus eventualis can be read within the text of Article 30 since the phrase 'will 

occur' as provided for in Article 30 of the ICC Statute may be interpreted to 

encompass situations in which 'the perpetrator is aware that a consequence 

might occur and nevertheless engages in taking action tending in that direction, 

thereby accepting its consequences'.159 It is the author's view that the decision to 

read recklessness into Article 30, regardless of whether it involved some 

imaginative interpretative skills, was an astute move by the Pre-Trial Chamber. 

For a crime such as child enlistment, recklessness forms a natural part of a 

recruitment policy with no concern for age, and it is logical to make allowances 

for convictions on this basis. Including recklessness within the scope of the 

Statute puts an onus on recruiters to perform due diligence in the process of 

recruitment, which entails accurate age verification, as well as the refusal to 

enlist those who cannot provide reliable information as to their date of birth.

As to the issue of 'wilful blindness' on the part of the accused, the knowledge 

requirement can be established if it can be shown that the accused had actual

158 Werle and Jessberger (n 114)53.
159 O. Triffterer, ‘The New International Criminal Law - Its General Principles Establishing Individual 
Criminal Responsibility’ in Kalliopi Koufa (ed.) The New International Criminal Law (Sakkoulas 
Publications 2003) at 706.
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knowledge, yet did not seek out confirmation of the consequence of a specific 

action so as to be able to deny knowledge.160

Recklessness will be discussed in more detail when examining the Decision on 

the Confirmation of Charges in Prosecutor v Thomas Lubanga Dyilo in Chapter 5.

2.4.4 Defences: The Absence of Mens Rea - Omission and Mistake

Omission

Can a perpetrator commit the crime of child recruitment by means of omission? 

Can omitting to verify the age of the child be tantamount to incurring criminal 

liability? Cryer is of the view that once the omission relates to a failure to live 

up to a duty to act, then liability through omission can occur. The text of Article 

8(2)(b)(xxvi) could be read to criminalise the act of recruiting a child, or omitting 

to refuse voluntary enlistment (a failure to live up to a duty), once the omission 

took place within the context of the required mental elements of intent and 

knowledge.161 In addition, omission could be interpreted as including the 

positive acts of 'not releasing' or 'not demobilising'.

The Elements of Crimes deliberately uses the word 'conduct' instead of 'act', to 

make room for the inclusion of acts, or omissions.162 A draft article which 

provided for the criminalisation of omissions was removed from the final text 

of the Statute, and the travaux preparatoires continue to define the objective 

element of crimes as follows:

160 Glanville Williams, Criminal Law: The Genera! Part (Sweet & Maxwell, London 1985) 159.
161 Triffterer (n 143)472.
162 Cryer and others (n 26) 363.
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Conduct for which a person may be criminally responsible and liable 

for punishment as a crime can constitute either an act or an omission, 

or a combination thereof.163

However, while Article 22(2) specifies that 'the definition of a crime shall be 

strictly construed and shall not be extended by analogy', suggesting a lack of 

jurisdiction regarding omissions, and the definitions of the majority of crimes 

within the Statute specifically requiring the positive commission of an act,164 the 

Pre-Trial Chamber in Prosecutor v. Lubanga felt otherwise, ruling that a crime 

can be committed by means of omission, and their reasoning will be examined 

in detail in Chapter 5.

Mistake - Article 32

As with any crime, it is a concrete defence to show a lack of mens rea, through 

duress, insanity or mistake,165 with the latter being the only defence of 

immediate relevance to the present crime.166 Mistake of fact or mistake of law 

are contained within Article 32 and both involve the removal of the knowledge 

mens rea requirement.

Unlike omission, the concept of mistake is formulated within the text, making 

the Rome Statute the first international criminal law provision to include 

mistake as a potential ground of removing criminal liability. Article 32 reads as 

follows:

161 UN Doc. A/CONF. 183/9 (1998) Rome Statute of the International Criminal Court, Art 22(g)(1) 
entitled ‘Actus reus (act and/or omission)’.
164 Badar (n 108)481.
165 Gabrielle Kirk McDonald and Olivia Swaak-Goldman, Substantive and Procedural Aspects of 
International Criminal Law: Commentary (Brill 2000) 372.
166 However, while insanity as a defence to the charge of child soldier recruitment has not yet been 
broached, there could be grounds. As with the many standard issues involving a new crime, it remains to 
be seen what judicial practice will develop in this field.
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1. A mistake of fact shall be a ground for excluding criminal 

responsibility only if it negates the mental element required by the 

crime.

2. A mistake of law as to whether a particular type of conduct is a crime 

within the jurisdiction of the Court shall not be a ground for excluding 

criminal responsibility. A mistake of law may, however, be a ground 

for excluding criminal responsibility if it negates the mental element 

required by such a crime, or as provided for in article 33.

The key difference between the two classifications of mistake involves the 

different use of language in the two paragraphs. Mistake of fact in accordance 

with Article 32(1) 'shall' exclude (or at least be a ground for exclusion of) 

criminal responsibility, while Article 32(2)'s mistake of law 'may' be a ground 

for excluding responsibility, in the event that it negates the mental element 

required. This, according to Triffterer, represents a hint of discretion, yet there 

'is no obvious hint in Article 32 or elsewhere in the Statute about how to 

exercise this discretion'.167 This is yet another area of the Statute where judicial 

interpretation is required to bring clarity.

Mistake of Fact

The perpetrator must have committed the offence under the honest yet 

inaccurate assumption that a certain fact existed, and if it had existed his 

conduct would have been entirely legal.168 It works as a defence because it 

denies the existence of the relevant mental element of factual knowledge.169 In 

this way a perpetrator who makes a sincere yet inaccurate factual evaluation of 

a given recruit's age may have a mistake of fact defence, that of ignorantia facti

167 Triffterer (n 159) 902.
I6S Kirk McDonald and Swaak-Goldman (n 165) 376.
169 Clark (n 79) 331.
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excusnt. However, in the context of crimes where a lower threshold than intent 

and knowledge is required, one cannot invoke a defence of mistake of fact. This 

arises in the context of any Rome Statute crimes where reference is made to a 

perpetrator who 'should have known' a particular fact. As noted above, this is 

the case with the Elements of Articles 8(2)(b)(xxvi) and 8(2)(e)(vii), whereby a 

perpetrator 'should have known that such person or persons were under the 

age of 15 years'. This might be the reason why Thomas Dyilo Lubanga refrained 

from claiming he had erred in respect of his alleged victim's ages, instead 

focusing on the defence of mistake of law.170

Mistake of Law

More contentious than mistake of fact, a mistake of law entails demonstrating 

that the perpetrator erred in classifying his actions as lawful. While a mistake as 

to whether a certain act 'is a crime within the jurisdiction of the Court' holds no 

weight and criminal responsibility arises,171 the defence may work if an accused 

can demonstrate that he was completely unaware of the illegality of the act. 

Clark suggests that a mistake of law can work when the mistake relates to a law 

which is 'collateral to the central criminal proscription'.172 In the given crime, 

this could be applied in terms of a lack of awareness of the inclusion of 

enlistment within the crime of child soldier recruitment, or awareness of the 

precise age limits of the offence. This is not an unreasonable position given the 

diversity of ages represented in the international law on this subject.173 As Kirk-

170 Badar (n 108) 515.
171 Clark (n 79) 311.
172 Roger S. Clark, ‘Drafting a General Part to a Penal Code: Some Thoughts Inspired by the Negotiations 
on the Rome Statute of the International Criminal Court’, (Lecture at Society for Reform of Criminal Law 
Conference, Dublin 2008) 9. <http://www.isrcl.org/Papers/2008/Clark.pdf> accessed 30 June 2011.
173 The age limit is set at fifteen years by Article 77(2) of Protocol No. I Additional to the 4lh Geneva 
Convention relative to the Protection of Civilian Persons in Times of War (1977), Article 4(3)(c) of 
Protocol No. II Additional to the 4lh Geneva Convention relative to the Protection of Civilian Persons in 
Times of War (1977), and Article 38 of the Convention on the Rights of the Child (1989). The age limit is 
set at eighteen years by the International Labour Organisation Convention No. 182: Worst Fonns of Child

121



McDonald and Swaak-Goldman have phrased it: '...owing to the relative 

uncertainty of many rules of international criminal law - as compared to the 

prohibitions of national law - there is no room for a spurious presumption that 

every person is acquainted with the international normative scheme.'174 The use 

of this defence by Thomas Dyilo Lubanga will be examined in Chapter 5.

Labour Convention (1999), Article 22 of the African Charter on the Rights and Welfare of the Child 
(1990), and Article 1 of the Optional Protocol to the Convention on the Rights of the Child on the 
involvement of children in armed conflict (2000).
174 Kirk McDonald and Swaak-Goldman (n 165) 377.
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2.5 Ascribing Responsibility: The Modes of Participation

The Rome Statute also provides, in Articles 25 and 28, the various modes of 

ascribing responsibility for crimes - whether as an individual, part of a criminal 

enterprise, or by means of a superior-subordinate chain of command. For the 

crime of child recruitment, individual responsibility, command responsibility 

and a version of the ICTY creation, joint criminal enterprise, can all give rise to 

liability.

2.5.1 Article 25

Article 25(3) gives rise to individual criminal responsibility or responsibility 

through ordering, facilitating or contributing to the commission of a crime. It is 

the ICC prosecutorial ethos to focus on those most responsible for international 

crimes, and these modes of participation reflect this, with their strong emphasis 

on participation (organising, ordering, planning etc.) as opposed to the actual, 

potentially low-level, perpetrators of specific crimes. For this reason, Article 25 

creates four categories of participation: (1) committing,175 (2) ordering, soliciting 

and inducing;176 (3) aiding, abetting or assisting,177 and (4) contributing to a 

group crime.178 Modes of participation in the first category are forms of 

principal liability, where a perpetrator possesses control over the commission of 

a given act; while the others are forms of accessory liability. A principal 

perpetrator either actually commits the objective elements of the crime, or is the 

force behind its commission.179

1 '5 UN Doc. A/CONF. 183/9 (1998) Rome Statute of the International Criminal Court, Article 25 (3)(a).
176 Ibid Article 25 (3)(b).
177 Ibid Article 25 (3)(c).
I7li Ibid Article 25 (3)(d).
179 Steven Powles, ‘Joint Criminal Enterprise: Criminal Liability by Prosecutorial Ingenuity and Judicial 
Creativity?’ (2004) 2 JICJ 606, 612.

123



Commission: Individual criminal responsibility

A perpetrator who commits the material elements of the crime (enlistment or 

conscription, or use), in addition to possessing the requisite mental elements 

(intent and knowledge, or he 'should have had' knowledge), commits the crime 

'as an individual, jointly with another or through another person'.180 Therefore 

individual criminal responsibility arises in the case of child soldier recruitment 

for those who specifically targeted children by conscripting, enlisting or using 

them in a conflict.

However, as those who are 'most responsible' for atrocities are generally the 

ones who delegate these tasks to lower ranking officials and staff, the issue of 

shared responsibility and co-perpetrators is more pertinent.

Ordering, Soliciting, Inducing

Article 25(3)(b) provides that a person who '[ojrders... the commission of such a 

crime which in fact occurs or is attempted' is considered as a perpetrator. This 

section clearly anticipates the existence of a subordinate-superior relationship 

between the principal and accessory perpetrator. Interestingly, ordering is 

placed in paragraph (b) of the Article, which, as Heller notes, places it within 

the realm of accessory liability.181 Eser suggests that this is an error, and the 

concept of ordering should be interpreted as a form of perpetration.182

Soliciting and inducing are further modes of criminal responsibility contained 

within Article 25(3). Article 25(3)(b) provides that a person who 'solicits or 

induces the commission of such a crime which in fact occurs or is attempted'

180 Heller (n 117) 22.
181 Ibid 24.
182 Eser (n 144) 796
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may be held criminally responsible. There is no requirement of an official 

superior-subordinate relationship in the act of soliciting or inducing.

Facilitation by aiding, abetting or othenvise assisting

Article 25(3)(c) criminalises the act of facilitation, whereby a person who '[f]or 

the purpose of facilitating the commission of such a crime, aids, abets or 

otherwise assists in its commission or its attempted commission, including 

providing the means for its commission'. For a person to have aided and 

abetted a crime, they must possess both knowledge of the crime as committed 

by the principal and possess some intentional conduct to constitute 

participation. Facilitation can also be viewed as applying to indirect forms of 

assistance that have no substantial effect on the commission of the crime, such 

as providing the required financing.183

As Schabas notes, confusion results from the similarity of the language used in 

Article 25(3)(b) and (c):

There is a certain redundancy about these provisions, perhaps because 

of an unfamiliarity of the drafters with the common law term 'abets' 

which, while in paragraph (c), in reality covers everything described 

in paragraph (b).184

Contribution

Contribution, which is examined in Article 25(3)(d), provides that a person can 

be held criminally responsible if they '[i]n any other way contribute to the

110 Gerhard Werle, Principles of International Criminal Law (2nd edn Asser Press, The Hague 2009) 183. 
IS4 William Schabas, ‘General Principles of Criminal Law in the International Criminal Court Statute 
(Part III)’ (1998) 6 EJCCLCJ 400, 411.
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commission or attempted commission of such a crime by a group of persons 

acting with a common purpose'. This Article introduces the concept of 

'common purpose' as a means of criminal conduct, better known as the theory 

of 'Joint Criminal Enterprise' (JCE). The ICTY has made considerable use of the 

concept, and, in Prosecutor v Dusko Tadic, explicitly recognised it as allowing the 

court to take the collective dimension of international crimes into account.185

While the ICTY Appeals Chamber acknowledged that the concept of joint 

criminal enterprise liability was not a form of participation provided by Article 

7(l)i86 Qf jts statute, it ruled that all who engaged in humanitarian law 

violations, 'whatever the manner in which they may have perpetrated, or 

participated in the perpetration of those violations, must be brought to 

justice.'187 The Tribunal took into account the fact that the majority of modern 

conflict crimes are carried out by groups acting to fulfil a common purpose and 

that the Tribunal's Statute had failed to make allowances for this. Should the 

physical perpetrator be held criminally liable for a given act, then those who co

perpetrated the crime would not incur liability as anything more than mere 

'aiders and abettors', which 'might understate the degree of their criminal 

responsibility.'188 The ICTY elaborated on the JCE theory of liability in 

Prosecutor v Milutinovic et aid89 ruling that a perpetrator must have significantly 

contributed to the execution of the joint criminal enterprise by 'using the de jure

Prosecutor v Dusko Tadic, (Appeal Judgment) ICTY-94-1-A, (15 July 1999) [Hereafter ‘Tadic 
Appeal Judgment’] [190].
IS6 Statute of the International Criminal Tribunal for the Former Yugoslavia (Adopted 25 May 1993 By 
Resolution 827) (As amended 13 May 1998 by Resolution 1166) (As amended 30 November 2000 by 
Resolution 1329) (As amended 17 May 2002 by Resolution 1411) (As amended 14 August 2002 by 
Resolution 1431) (As amended 19 May 2003 by Resolution 1481) (As amended 20 April 2005 by 
Resolution 1597) (As amended 28 February 2006 by Resolution 1660). Article 7(1): A person who 
planned, instigated, ordered, committed or otherwise aided and abetted in the planning, preparation or 
execution of a crime referred to in articles 2 to 5 of the present Statute, shall be individually responsible 
for the crime.
1X7 Tadic Appeal Judgment (n 185) [190],
188 Ibid [191],
1X9 Prosecutor v Milan Milutinovic, Dragoljub Ojdanic and Nikola Sainovic (Decision on Ojdanic’s 
Motion challenging jurisdiction - Joint Criminal Enterprise) ICTY-99-37-1 (21 May 2003).
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and de facto powers available to him'.190 In Prosecutor v Vasiljevic the Trial 

Chamber determined that all participants in a joint criminal enterprise 'are 

equally guilty of the crime regardless of the part played by each in its 

commission'.191 The JCE theory thus allows the prosecution to charge military 

commanders with responsibility for crimes committed by individuals over 

whom they had no effective control, otherwise command responsibility, 

discussed below, would apply.192

JCE as a mode of liability has come under fire in recent years, with 

commentators suggesting that it has a 'political mission'193 that aims to cover as 

many participants as possible, by requiring a relatively low standard of mens rea 

and flexible standard of actus reusd94

The Rome Statute makes specific allowance for this mode of liability, providing 

for the liability of a 'group of persons acting with a common purpose'.195 To 

prove liability for a joint criminal enterprise, the Prosecutor must demonstrate 

that a perpetrator was a member of a group which held the common aim of 

committing a crime within the ICC's jurisdiction and acted with knowledge of 

the group's intention. Through this, individual liability is attached to individual 

members of a criminal group due to their active participation in a criminal 

group or enterprise.

In the case of child recruitment, for a claim of a joint criminal enterprise of child 

recruitment to stand, the prosecutor must demonstrate that the decision to

190 Ibid [25-26].
191 Prosecutor v. Vasiljevic (Trial Chamber Judgment) IT-98-32-A (29 November 2002) [67],
192 Tadic Appeal Judgment (185) [190].
193 Weigend (n 138)477.
194 Linda Engvall, ‘The Future of Extended Joint Criminal Enterprise - Will the ICTY's Innovation Meet 
the Standards of the ICC?’ (2007) 76 NJIL 241; Stefano Manacorda and Chantal Meloni ‘Indirect 
perpetration versus joint criminal enterprise: concurring approaches in the practice of international 
criminal law?’(2011) 9 JICJ 159.
195 Rome Statute, Article 25(3)(d).
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implement an underage recruitment policy was decided by a group, whose 

members all knew of the intention to recruit children less than fifteen years of 

age. The concept has come up several times in the case-law to date. At the 

Special Court for Sierra Leone, the basis of the 'RUF' case196 rested on the claim 

that they participated in a joint criminal enterprise which committed numerous 

crimes, including recruitment of child soldiers. The crimes were alleged to have 

occurred within the joint criminal enterprise or, in the alternative, were crimes 

which were reasonably foreseeable consequences of a joint criminal enterprise. 

The issue of co-perpetrators was also examined in the Lubanga trial at the ICC, 

where Pre-Trial Chamber I, in its Confirmation of the Charges decision, 

determined that the concept of a joint criminal enterprise does not fall within 

co-perpetrator liability, marking a departure from the ICTY jurisprudence on 

this issue.197 It instead views the concept as a 'subjective approach' to 

distinguishing between principals and accessories, rather than the basis for 

establishing primary liability,198 and invokes Roxin's 'control over the crime' 

theory. This will be a focus of Chapter 5.

2.5.2 Article 28 - Superior and Command Responsibility

Article 28 provides for both superior and command responsibility, thus creating 

a distinction between civilian superiors and military commanders. It first 

tackles the position of the latter, described in Article 28(a) as a 'military 

commander or person effectively acting as a military commander', and then 

goes on, in Article 28(b), to cover 'superior and subordinate relationships not

m Prosecutor v Issa Hassan Sesay, Morris Kalian and Augustine Gbao, (‘RUF Case’) (Trial Chamber 
Judgment) SCSL-04-15-T (2 March 2009).
197 Prosecutor v. Thomas Dyilo Lubanga, (Decision on the Confirmation of Charges) ICC-01/04-01/06, 
(29 January 2007) [335-341],
198 Weigend (n 138)478.
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described in paragraph (a)'. The two standards differ in their knowledge 

requirements, with military commanders being held to a higher standard.

Superior responsibility accounts for the liability of civilian superiors, and 

provides that such superiors may be held accountable for the crimes committed 

by subordinates under their 'effective authority or control', due to the 

superior's failure to 'exercise control properly' over such persons. The ICTY,199 

the ICTR, 200 and the Special Court201 have all ruled that this mode of 

responsibility applies to civilian authorities and political leaders. In accordance 

with Article 28(b), a civilian superior will only incur responsibility if he 'knew, 

or consciously disregarded information, which clearly indicated that 

subordinates were committing or about to commit such crimes', and then 

'failed to take all necessary and reasonable measures within his or her power to 

prevent or repress their commission or to submit the matter to the competent 

authorities for investigation and prosecution'. This mode of liability essentially 

entails imposing responsibility for failing to act: a superior was aware of the 

criminal actions of his subordinates yet failed to prevent them occurring, or to 

punish those responsible.202

The concept of command responsibility, on the other hand, permits the 

prosecution of a military commander for crimes committed by his forces under 

his command.203 There are four key components of establishing this mode of 

responsibility: (i) a superior-subordinate relationship in which the superior, (ii)

'"Prosecutor v ZejnilDelalic, Zdravko Mucic, Hazim Delia & Esad Landzo (‘Celebici case’) (Appeal 
Judgment) ICTY-96-21 (20 February 2001) [195-196]; Prosecutor v Zlatko Aleksovski, (Appeal 
Judgment) 1CTY-95-I4/1-T (24 March 2000) [76],
2t u Prosecutor v Ignace Baglishema (Judgment) ICTR-95-1A-A (3 July 2002) 51; Prosecutor v Juvenal 
Kajelijeli (Appeal Judgment) ICTR-98-44A-A (23 May 2005) [85],
201 Prosecutor v Brima, Kamara and Kami (Trial Chamber Judgment) SCSL-04-16-T (20 June 2007) 
[782],
202 Guenael Mettraux, ‘The Doctrine of Superior/Command Responsibility’ (The Peace and Justice 
Initiative October 2009) <www.peaceandjusticeinitiative.org/implementation-resources/command- 
responsibility> accessed 17 July 2012.
203 Schabas (n 184)417.
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'either knew or owing to the circumstances at the time, should have known'204 

of the crimes committed by his subordinates, (iii) and failed to take 'necessary 

and reasonable measures' to prevent the crimes which (iv) resulted from a lack 

of control exerted by the superior.

Military commanders must therefore possess either actual or constructive 

knowledge of the actions of their subordinates in order to incur liability. By 

including the constructive knowledge term 'should have known', the provision 

makes allowances for negligence205 and therefore represents a lessening of the 

strict mental element as formulated in Article 30. There is an adequate basis for 

culpability if a military commander merely 'should have known' about the 

crimes of a subordinate.206 As Badar notes, given the apparent conflict between 

the two articles, the 'unless otherwise provided' clause within Article 30 paves 

the way for the application of the Article 28(a) standard,207 and it represents one 

area in which a lesser standard than the default rule extrapolated from Article 

30 is applicable.

This is an interesting concept in terms of child soldier recruitment, as the 

doctrine allows military commanders to be held criminally responsible for 

atrocities committed by those under their control, including child soldiers. This 

has been implemented by both the Special Court for Sierra Leone208 and the 

International Criminal Tribunal for Rwanda.209

204 UN Doc. A/CONF.183/9 (1998) Rome Statute of the International Criminal Court, Art 28(a)(i).
205 Badar (n 108) 511. See also Guenael Mettraux, The Law of Command Responsibility (OUP 2009) 5-8 
on the U.S. Military Commission trial of the Japanese army general Tomoyuki Yamashita, who was 
convicted on the basis that he should have prevented his subordinates from committing war crimes, even 
if he had no actual knowledge that such crimes were being committed.
206 Werle and Jessberger (n 114) 47.
207 Badar (n 108)514.
208 Prosecutor v Fofana and Kondewa (‘CDF Case’) (Trial Chamber Judgment) SCSL-04-14-T, (2 
August 2007) 18: ‘Norman, ... Fofana and . . . Kondewa, individually or in concert, exercised authority, 
command and control over all subordinate members of the CDF.’
209 Prosecutor v Andre Ntagerura, Emmanuel Bagambiki, Samuel Imanishimwe (Trial Chamber 
Judgment) 1CTR-99-46 (25 February 2004) 749: ‘The Chamber has also found that Imanishimwe bears

130



2.6 Conclusions

This chapter has focused on the developments made to the crime of child 

recruitment by the text of the Rome Statute and its Elements of Crimes. The 

Statute undoubtedly goes further than any international treaty has on this issue, 

expanding the prohibited conduct to include a wider variety of combat and 

non-combat roles. Unfortunately it chose to stick with the age limit of fifteen 

years, not only creating the undesirable result whereby recruiters can recruit 

soldiers who are immune to ICC prosecution (those aged between fifteen and 

eighteen), but also perpetuating a lacuna in the human rights framework 

relating to child protection. The 'Straight-lS' movement suffered a strong blow 

indeed when this controversial age limit was maintained.

In sum, the Rome Statute provides that to commit this crime, a perpetrator 

must personally, or via a subordinate or by means of a joint criminal enterprise, 

intentionally recruit a child of less than fifteen years of age, through either the 

compulsory act of conscription, or the 'voluntary' act of enlistment, or use said 

child to participate actively in an international or internal conflict, while 

possessing knowledge of the child's age. For the prosecutor to prove the crime 

he must demonstrate that the perpetrator acted with intent and with knowledge 

of the child's age, or, in the Elements-provided alternative, that the perpetrator 

acted intentionally and knew or should have known the child's age. Of 

particular interest in the coming chapters is how the ICC judges define the 

relationship between the Rome Statute and the Elements of the Crimes and 

their differing mens rea standards. In addition, the jurisprudence will tackle the 

issue of child witnesses and further examine the question of prosecuting child 

soldiers.

superior responsibility for the acts of subordinate soldiers under his effective control for the murders of 
civilians at the Gashirabwoba football field on 12 April 1994’.
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This chapter examined how the Rome Statute codified the crime of child soldier 

recruitment, building upon the framework of international treaty law. In 

relation to crystallisation, it would appear that this critical moment took place 

in Rome in July 1998 when the Statute articles were composed. Given the efforts 

needed by the drafters to clarify the actus reus and mens rea, it is clear that the 

existing treaty framework was quite far from providing the adequate clarity to 

criminalise the practice. This thorny and contentious issue of the Rome Statute 

going beyond existing law at the time to create a new law210 forms the basis for 

a controversial ruling in the Special Court for Sierra Leone, discussed in the 

next chapter.

The Rome Statute is successful in terms of child protection in one key way. It 

incorporates a standard of negligence that allows for the prosecution of those 

who recklessly pursue a policy of recruitment or military operations which runs 

the risk of letting children 'slip through the net'. These commanders or 

recruiters can be found guilty if they knew, or, critically 'should have known' 

that children under fifteen years of age were being recruited. The inclusion of 

this provision would not have occurred but for the formulation of the Elements 

of Crimes, which have therefore had the effect of increasing the capacity of the 

Rome Statute.

However, it fails to clearly state that 'voluntariness' on the part of a child recruit 

is no defence to a charge of enlistment. This omission was critical, and gave rise 

to ambiguity that only attained clarification in the early judicial decisions. A 

clear position on this issue should have been included in the text of the Statute 

itself. In addition, the Preparatory Commission's footnote on 'active 

participation' interprets the term quite broadly, and sets the tone for similar list

making exercises undertaken at the Special Court and the ICC. The Rome

210 Cryer and others (n 26) 151.
132



Statute ought to have clarified from the outset that 'active participation' needs 

to be determined on a case-by-case basis. Such an approach best protects 

children in conflicts, and allows the judiciary the necessary flexibility to 

determine whether a child was placed in sufficient risk to warrant the 

categorisation of a 'child associated with an armed conflict'.

Having now examined the treaty provisions, this thesis is now poised to 

examine the next stage in the development of the crime - the jurisprudence that 

begins with judgments at the Special Court for Sierra Leone and continues with 

the first decisions at the International Criminal Court, together interpreting and 

developing the elements of the war crime. The two courts 'support each other, 

adopting and confirming the previous findings of their counterparts, to set a 

strong basis of judicial practice to further its development to fight impunity 

against this heinous crime.'211

211 Pilar Villanueva Sainz-Pardo, ‘Is Child Recruitment as a War Crime Part of Customary International 
Law?’ (2008) 12 IJHR 555, 581 591.

133



Chapter 3: The Special Court for Sierra Leone: 'Crystallisation' and Child 

Soldiers

3.1 Introduction to Chapter

The last chapter examined the drafting of the Rome Statute, and the strengths 

and weaknesses of its resulting text in terms of child protection. Critical issues 

included the inclusion of negligence provisions and the definitions of 'active 

participation' and 'enlisting', as well as the formulation of the defence and 

mode of liability articles. This chapter and Chapter 4 will expand upon these 

issues, examining how they were treated in their first jurisprudential test - at 

the Special Court for Sierra Leone (Special Court).

The chapter begins with an introduction to the Sierra Leone civil war and the 

background to the establishment of the Special Court, in particular the drafting 

of Article 4 of its Statute, providing for the war crime of child recruitment. This 

Article uses the same exact language as the Rome Statute, therefore allowing 

the crime to be first put to the test outside of the International Criminal Court 

(ICC) itself. The next section assesses the approach of the Special Court towards 

the question of prosecuting child soldiers, and its treatment of child soldier 

witnesses. The chapter then goes on to examine the controversial Preliminary 

Motion in Prosecutor v Sam Hinga Norman^ where the accused was the first 

person to be charged with the crime in international law. The analytical point of 

this section turns on an examination of the Special Court's contentious finding 

that the crime had 'crystallised' as a crime in international customary law prior 

to inchision in the Rome Statute in 1998. As already noted, the issue of 

crystallisation has direct relevance for the question of individual criminal 

responsibility. It marks a critical moment in the development of the crime by

1 Prosecutor v Sam Hinga Norman (Fourth Defence Preliminary Motion Based on Lack of Jurisdiction 
(Child Recruitment)) SCSL-04-14-AR72 (31 May 2004 [Hereafter ‘The Preliminary Motion’]
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determining when the mens rea and actus reus of the crime were formulated. It 

therefore also has implications for international criminal law more generally, as 

it concerns the precise moment when a treaty provision can be regarded as an 

international crime. It is the contention of this thesis that this crucial moment 

took place when the Rome Statute was drafted, as it was then that the crime 

gained a clear mens rea and actus reus. However, the Special Court ruled 

differently, as discussed in this chapter.

3.2 Child Soldiers and Sierra Leone

The conflict in Sierra Leone and the role played by child recruitment

The conflict in Sierra Leone began in 1997 with an uprising by the 'Armed 

Forces Revolutionary Council' (AFRC), a group mostly composed of ex-Sierra 

Leone military, who overthrew the government, and then formed a junta 

government with the 'Revolutionary United Front' (RUF), a notorious rebel 

group, in a bid to control the country and its diamond mines. Tire Coalition to 

Stop the Use of Child Soldiers estimates that the junta's use of child soldiers 

fluctuated between 4,500 and 10,000.2

This alliance resulted in a total breakdown of law and order, causing the fragile 

economy to finally collapse amid the closure of the majority of banks, 

commercial services and government offices.3 The Parliament was dissolved, 

the constitution was suspended and all political parties were banned.4

2 Coalition to Stop the Use of Child Soldiers, ‘Global Report 2008 - Sierra Leone’ 
<http://www.childsoldiersglobalreport.org/content/sierra-leone> accessed 23 August 2011.
3 Global Security, ‘The Rebel United Front’
<http://www.globalsecurity.org/military/world/para/ruf.htm> accessed 8 August 2011.
* Prosecutor v Issa Hasson Sesay, Morris KciUon and Augustine Gbao (“The RUF Case”) (Judgment) 
SCSL-04-15-T SCSL (2 March 2009) [21] [Hereafter ‘RUF Trial Judgment’].
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Opposition to the junta was in the form of local militia, the 'Civil Defence 

Forces' (CDF).5 The CDF, unlike the rebels, were allied with the lawfully elected 

government,6 and consisted of paramilitary groups composed mainly of 

members of traditional hunting groups, commonly known as the Kamajors or 

Kamajoisia ('hunters' in the local Mendes dialect). Tire CDF perpetrated horrific 

human rights abuses, specifically targeting any persons alleged to have 

conspired with the RUF, and recruiting an estimated 3,000 children.7 Crimes 

committed by the CDF were atrocities of equivalent nature to those perpetrated 

by the RUF and AFRC, which contributed to the deep divide between the two 

sides.8 According to the CDF Indictment, the Kamajors identified suspected 

'collaborators', anyone who 'did not actively resist the RUF/AFRC occupation 

of Sierra Leone',9 and committed acts of extreme violence against them, such as 

mutilation, burning and cannibalism. Armed with charms, amulets and often 

the severed heads of enemies, the Kamajor fighters believed their voodoo magic 

protected them from death and injury.10

One CDF recruit noted the following:

That was the way we protect [sic] ourselves, because the government 

soldiers were then in certain situations maltreating our people. But 

we, the civil defence, had the same right as the government soldiers 

on the battlefield. So when you became a civil defence man the

5 John Bellows and Edward Miguel, ‘War and Local Collective Action in Sierra Leone’ (2009) 93 JPE 
1146.
6 David M. Rosen, ‘The Legal Conundrum of Child Soldiers’ (2010) 25 CJIL 105.
7 Prosecutor v Sam Hinga Norman, Moinina Fofana and Allien Kondewa (“The CDF Case”) (Indictment) 
SCSL-03-14-I (5 February 2004) [Hereafter ‘CDF Indictment’]. See also: Journeyman Pictures, ‘Kamajor 
Crisis’ (Documentary, 1998) <www journeyman.tv/?lid=9975> accessed 21 June 2011.
s Dennis Bright, ‘Implementing the Lome Peace Agreement’ (Conciliation Resources 2000) 
<http://www.c-r.org/our-work/accord/sierra-leone/implementing-lome.php> accessed 8 August 2011.
9 CDF Indictment (n 7) 19.
10 David J. Francis, Civil Militia: Africa's Intractable Security Menace? (Ashgate Publishing 2005) 61.
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soldiers would not disadvantage [sic] you. We were both fighting for 

the land.11

The result was a bloody and prolonged civil war, attracting international 

attention due to the widespread practice of brutally maiming civilians.12 Official 

estimates place the number of injured civilians at over half a million, 4,000 of 

whom had been subject to deliberate amputations.13 By the end of the war in 

2001, over 75,000 people had been killed, two million had been displaced and a 

minimum of 30,000 women and young girls had been raped or forced into 

sexual slavery.14 HowTever it was the pervasive use of children in the conflict 

that has been its lasting legacy. Children played an important role in the 

conflict and it is estimated that a minimum of 15,000 were engaged in the three 

warring factions.15

In 1997, the Kamajor and CDF forces, working with the Economic Community 

of West African States Monitoring Group (ECOMOG), were successful in 

ousting the military junta of the RUF/AFRC alliance and reinstated President 

Kabbah to power. However relations between the CDF and the Kamajors 

deteriorated as the tribal fighters enjoyed their new found power and utilised 

exceedingly brutal strategies against any alleged supporters of the RUF. To take 

the rest of the country from the rebels the Kamajoisia 'fought their own brothers 

and took no prisoners'.16

11 Krijn Peters and Paul Richards, ‘Why We Fight: Voices of Youth Combatants in Sierra Leone’ (1998) 
68 J1A1 183, 197.
12 Tanya M. Monforte, ‘Razing Child Soldiers’ (2007) 27 JCP 169, 176.
13 ‘Sierra Leone War ’Hero’ On Trial’ BBC (London, 10 June 2004) 
<http://news.bbc.co.Uk/2/hi/africa/3793727.stm> accessed 8 August 2011.
14 Beth K. Dougherty, ‘Searching for Answers: Sierra Leone's Truth and Reconciliation’ (2004) 8 ASQ 
39.
14 Margaret A Novicki, ‘Saving a War's Traumatised Children - Sierra Leone Camps Try To Rehabilitate 
Child Victims And Soldiers’ (2000) 14 Africa Recovery 10
<http://www.un.org/ecosocdev/geninfo/afrec/subjindx/142child.htm> accessed 8 August 2011.
16 Journeyman Pictures, ‘Kamajor Crisis’ (Documentary, 1998) <www.journeyman.tv/?lid=9975> 
accessed 21 June 2011.
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Peace negotiations began in July 1999, with the resulting Lome Peace Accord 

granting amnesty to the RUF leader, Foday Sankoh, and his fellow rebels.17 The 

then United Nations High Commissioner for Human Rights, Mary Robinson, 

took a very strong stance on the inclusion of the controversial amnesty 

provision, which prevented any official or judicial action being taken against 

any member of the RUF, AFRC, CDF or Sierra Leonean Army 'in respect of 

anything done by them in pursuit of their objectives as members of those 

organisations',18 and instructed the UN representative, Francis Okelo, not to 

sign the agreement.19 Several UN Security Council members were also 

concerned about the proposed blanket amnesty, but recognised the 'hard 

choices' that have to be made in such situations.20 The Accord was signed, albeit 

containing the reservation that 'the amnesty cannot cover international crimes 

of genocide, crimes against humanity, war crimes and other serious violations 

of international humanitarian law'.21

However, the coming into force of the Accord did not provide an overnight 

solution to the Sierra Leone civil war. The conflict reignited following a 

multitude of confrontations between the RUF and the United Nations 

peacekeeping mission, UNAMSIL, resulting in 500 peacekeepers being taken

17 ‘Peace Agreement between the Government of Sierra Leone and the Revolutionary United Front of 
Sierra Leone (RUF/SL)’ 7 July 1999. Part III, Article IX.
18 Ibid Article IX.3
19 United Nations, ‘Crisis in Sierra Leone Highlights Urgent Need for an International Criminal Court’ 
(Joint statement by Carol Bellamy, Executive Director of UNICEF; Sadako Ogata, UN High 
Commissioner for Refugees; Olara Otunnu, Special Representative of the Secretary-General for Children 
and Anned Conflict; Mary Robinson, UN High Commissioner for Human Rights and Sergio Vieira de 
Mello the UN Emergency Relief Coordinator, 17 June 1998), U.N. Doc. HR/98/40. 
<http://www.unhchr.ch/Huricane/Huricane.nsf/Oe3eb737630f44ea80256601005b87be/521965124f8369l 
dcl25662e00352faa?OpenDocument> accessed 8 August 2011.
20 United Nations Security Council Resolution 1260 (20 August 1999) UN Doc S/RES/1260. Comment 
made by Mr. Eldon of the United Kingdom: ‘The Lome Agreement is not perfect. The inclusion of a 
blanket amnesty for those who have committed appalling atrocities has rightly caused concern. But this 
was one of many hard choices that the Government and the people of Sierra Leone had to make in the 
interests of securing a workable agreement’.
21 Keiseng Phenyo Rakate, ‘Is the Sierra Leonean Amnesty Law Compatible with International Law?’ 
(2000) 3 MenschenRechtsMagazin 5. <http://opus.kobvde/ubp/volltexte/2010/4419/html/mrml3-l.htm> 
accessed 8 August 2011.
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hostage by the RUF forces.22 Discontent with the amnesty and the failure of the 

RUF to disarm and release its child soldiers, the government of Sierra Leone 

began to negotiate with the United Nations, discussing the possibility of 

creating an international criminal tribunal similar to those for Rwanda or 

Yugoslavia. On 14 August 2000, the U.N. Security Council adopted Resolution 

1315, requesting the Secretary-General 'to negotiate an agreement with the 

Government of Sierra Leone to create an independent Special Court', with the 

jurisdiction to cover the actions of 'persons who bear the greatest responsibility' 

for charges such as 'crimes against humanity, war crimes and other serious 

violations of international humanitarian law.'23

The Special Court for Sierra Leone established four chambers to try those most 

responsible for the atrocities committed during the armed conflict. Three Trial 

Chambers were established to try the leaders of the Civil Defence Forces (CDF), 

the Revolutionary United Front (RUF) and the Armed Forces Revolutionary 

Council (AFRC), and a special Chamber in The Hague was created for the trial 

of Charles Taylor.24

The Special Court also became the first international tribunal specifically 

mandated to address the crime of child recruitment, and thus provides a unique 

forum in which to examine the application and limits of the crime in 

international criminal justice.

24 Bright (n 8).
23 UNSC Res 1315(14 August 2000) UN Doc S/RES/1315.
24 Prosecutor v Charles Ghankay Taylor SCSL-03-1-T. The case against Charles Taylor - the former 
president of Liberia - also included the crime of child soldier recruitment within its indictment, and the 
Trial Judgment was scheduled to be delivered on 26 April 2012. The trial is not included within this 
thesis as the author wished to focus only on completed trials, and the AFRC and CDF cases provided 
sufficient material with which to adequately analyse the work of the Special Court for Sierra Leone in 
relation to developing this crime.
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The Drafting of Article 4 of the Statute

The Court was officially created in January 2002 and began to function in an 

official capacity from 1 July, with a mandate 'to prosecute persons who bear the 

greatest responsibility for serious violations of international humanitarian law 

and Sierra Leonean law', committed since the Abidjan Peace Accord of 30 

November 1996.25 Those that bore the greatest responsibility included those 

who recruited child soldiers, as provided for under Article 4 of the Court's 

Statute, which is identical to the relevant Rome Statute provisions. Article 

8(2)(b) and Article 8(2)(e). Like the Rome Statute, it defines neither enlistment 

nor conscription, and reads as follows:

Conscripting or enlisting children under the age of 15 years into 

armed forces or groups or using them to participate actively in 

hostilities.26

However, in his 2000 Report on the creation of the Special Court, the then 

Secretary General Kofi Annan had recommended that the provision be 

formulated differently:

Owing to the doubtful customary nature of the ICC Statutory crime... 

the crime which is included in article 4 (c) of the Statute of the Special 

Court is not the equivalent of the ICC provision. While the definition 

of the crime as "conscripting" or "enlisting" connotes an 

administrative act of putting one's name on a list and formal entry 

into the armed forces, the elements of the crime under the proposed 

Statute of the Special Court are: (a) abduction, which in the case of the 

children of Sierra Leone was the original crime and is itself a crime

25 UNSC Res 1315 (14 August 2000) UN Doc S/RES/1315.
26 Statute of the Special Court for Sierra Leone, 2178 UNTS 138; UN Doc. S/2002/246, appendix 11. 
[Hereafter ‘Special Court Statute’].
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under common article 3 of the Genera Conventions; (b) forced 

recruitment in the most general sense - administrative formalities, 

obviously, notwithstanding; and (c) transformation of the child into, 

and its use as, among other degrading uses, a "child-combatant".27

He instead recommended the following text for inclusion:

(c) Abduction and forced recruitment of children under the age of 

fifteen years into armed forces or groups for the purpose of using 

them to participate actively in hostilities.28

This limited text illustrates that the Secretary General found it preferable to 

criminalise instances of abduction or forced recruitment for the purpose of 

active participation in armed conflict, rather than the act of enlistment itself. He 

found that conscription and abduction amounted to war crimes, but the concept 

of 'enlistment' fell short of this standard. Breaking down his wording of draft 

Article 4, the Secretary General determined that abduction of children 

amounted to a violation of Common Article 3, and the 'use' of children in 

combat amounted, at most, to degrading treatment within the meaning of the 

Conventions. Dissenting in the Preliminary Motion on the issue, discussed 

below. Justice Geoffrey Robertson suggested that this narrower version 

provided for a 'more precise and certain definition'.29 This interpretation of the 

crime contained a more definitive actus reus - the act of abduction or 

threatening in order to recruit - and mens rea - recruiting with the specific 

intention of using the children in armed conflict. However, the then Security 

Council President, Sergey Lavrov, amid pressure from many non-governmental

27 UNGA ‘Report of the Secretary-General on the Establishment of a Special Court for Sierra Leone’ (4 
October 2000) UN Doc S/2000/915.
28 Ibid.
29 The Prosecutor v Sam Hinga Norman (Fourth Defence Preliminary Motion Based on Lack of 
Jurisdiction (Child Recruitment), Dissenting Opinion of Justice Robertson) SCSL-04-14-AR72 (31 May 
2004) [Hereafter ‘Dissenting Opinion of Justice Robertson’] [3],
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agencies and concerned States, intervened, requesting that the draft article 

follow the text of the Rome Statute, 'so as to conform it to the statement of the 

law existing in 1996 and as currently accepted by the international 

community'.30 The change was referred to by Amnesty International as having 

the effect of preventing an 'unacceptable dilution of the standard in the Rome 

Statute'.31 Due to this intervention, the relevant article of the Special Court 

Statute contained the same wording as the Rome Statute. The article also does 

not outline a specific mental element (there is no Article 30 equivalent in the 

Special Court Statute), leaving the question of defining the issue of intent to the 

jurisprudence of the courts,32 which has proved problematic. The Special Court 

has also experienced difficulties in distinguishing between the concepts of 

conscription, enlistment and use.

Prosecuting Child Soldiers

The Special Court for Sierra Leone was naturally faced with the issue of holding 

child soldiers criminally responsible, provoking much scholarly debate.33

As discussed in Chapter 1, there was little precedent on the issue of an 

international age of criminal responsibility, and there is no age limit for 

prosecution outlined in the Statutes of the ICTY, the ICTR, the Extraordinary

30UNSC ‘Letter dated 22 December 2000 from the President of the Security Council addressed to the 
Secretary-General’ (22 December 2000) UN Doc. S/2000/1234 2.
31 Amnesty International ‘Sierra Leone: Recommendations on the draft Statute of the Special Court’ 
(2000) <http://www.amnesty.org/en/library/info/AFR51/083/2000/en> assessed 8 August 2011.
32 Pilar Villanueva Sainz-Pardo, ‘Is Child Recruitment as a War Crime Part of Customary International 
Law?’ (2008) 12 IJHR 555, 581.
33 See: Dianne Amann, ‘Calling Children to Account: The Proposal for a Juvenile Justice Chamber in the 
Special Court for Sierra Leone’ (2002) 29 PLR 167; Stephanie H. Bald, ‘Searching for a Lost Childhood: 
Will the Special Court for Sierra Leone Find Justice for Its Children?’ (2003) 18 AUILR 537; Joshua A. 
Romero, ‘The Special Court for Sierra Leone and the Juvenile Soldier Dilemma’ (2004) NUJIHR 2; 
David M. Crane, ‘Prosecuting Children in Times of Conflict: The West African Experience’ (2005) 15 
HRB <http://www.wcl.american.edU/hrbrief/l 5/3crane.pdf?rd=l> accessed 15 September 2011; Michael 
Custer, Punishing Child Soldiers: The Special Court for Sierra Leone and the Lessons to be Learned from 
the United States’ Juvenile Justice System’ (2005) 19 TICLJ 449.
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Chambers in the Courts of Cambodia, the Ad-Hoc Tribunal for Timor Leste, nor 

the War Crimes Chamber for Bosnia and Herzegovina.34 Yet the Rome Statute, 

as discussed above, has jurisdiction only over those aged above eighteen years 

old. This was followed by the drafters of the Special Court's Statute, but they 

later chose to extend its mandate to cover persons aged between fifteen and 

eighteen,35 a consequence of what the Secretary General described as a 'terrible 

dilemma'.36 There were two main reasons for this decision: first, the conflict 

would not have continued for ten years without participation by huge numbers 

of child soldiers,37 and, second, there' were very serious personal atrocities 

committed by child soldiers.38 This provision also creates consistency with the 

Statute's provisions on child soldiers: a 'child' is a person aged less than fifteen 

years and an adult, capable of prosecution, is a person above this age limit. 

However, the Special Court Prosecutor has never invoked this section, on the 

grounds that child soldiers possess a complicated 'dual-status' of both victim 

and perpetrator.39 Indeed, even if such a case did ever to find its way to the 

bench in Freetown, it would be in the difficult position of demonstrating that 

the relevant child held a leadership position when they were aged less than

34 Christine Bakker, ‘Prosecuting Intemationai Crimes against Children: The Legal Framework’ (2010) 
Innocenti Working Paper 2010-13, 26.
35 Special Court Statute (n 32) Article 7:
1. The Special Court shall have no jurisdiction over any person who was under the age of 15 at the time 
of the alleged commission of the crime. Should any person who was at the time of the alleged 
commission of the crime between 15 and 18 years of age come before the Court, he or she shall be treated 
with dignity and a sense of worth, taking into account his or her young age and the desirability of 
promoting his or her rehabilitation, reintegration into and assumption of a constructive role in society, and 
in accordance with intemationai human rights standards, in particular the rights of the child.
2. In the disposition of a case against a juvenile offender, the Special Court shall order any of the 
following: care guidance and super- vision orders, community service orders, counselling, foster care, 
correctional, educational and vocational training programmes, approved schools and, as appropriate, any 
programmes of disarmament, demobilization and reintegration or programmes of child protection 
agencies.
36 Secretary General’s Report (n 27) para. 33.
37 Karin Peters and Paul Richards, Fighting with Open Eyes: Youth Combatants Talking About War in 
Sierra Leone in Patrick Bracken and Celia Petty (eds) Rethinking the Trauma of War (Free Association 
Books 1998).
38 Nienke Grossman, ‘Rehabilitation or Revenge: Prosecuting Child Soldiers for Fluman Rights 
Violations’ (2007) 38 Geo J1L 323, 328.
39 1RIN, ‘Analysis: Should child soldiers be prosecuted for their crimes?’ (6 October 2011) 
<www.irinnews.org/Report/93900/Analysis-Should-child-soldiers-be-prosecuted-for-their-crimes> 
accessed 10 April 2012.
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eighteen years old.40 The Statute additionally provides that the Special Court 

has the power to imprison any of its convicted persons 'other than a juvenile 

offender', i.e. those aged between fifteen and eighteen.41 This inclusion suggests 

that while the option of prosecuting a former child combatant exists, the 

consequences of such a prosecution would result in a programme of 

rehabilitation or reintegration, or perhaps some form of community work, 

instead of the traditional custodial sentence.42

This idea of child soldiers as possessing 'dual-status' is unique to this crime. 

Child soldiers are both victims and perpetrators; a situation which creates some 

obstacles for international courts. A child soldier can be simultaneously the 

perpetrator of heinous international crimes, yet is also the product and victim of 

one such crime. Practical problems that this paradox creates involve the 

participation at trial of indirect victims - the victims of crimes committed by 

child soldiers).43

40 Special Court Statute (n 26). The Statute provides that the Special Court has jurisdiction over persons 
who ‘bear the greatest responsibility for the commission of the crimes referred to in paragraph 2, 
including those leaders who, in committing such crimes, have threatened the establishment of and 
implementation of the peace process in Sierra Leone’ [Emphasis added],
41 Ibid Article 19(1): The Trial Chamber shall impose upon a convicted person, other than a juvenile 
offender, imprisonment for a specified number of years. In determining the terms of imprisonment, the 
Trial Chamber shall, as appropriate, have recourse to the practice regarding prison sentences in the 
International Criminal Tribunal for Rwanda and the national courts of Sierra Leone.
42 Ibid Article 7(2): In the disposition of a case against a juvenile offender, the Special Court shall order 
any of the following: care guidance and supervision orders, community service orders, counselling, foster 
care, correctional, educational and vocational training programmes, approved schools and, as appropriate, 
any programmes of disarmament, demobilization and reintegration or programmes of child protection 
agencies.
43 Faced with this issue in April 2009, the ICC Trial Chamber determined that there are direct and indirect 
victims: (i) direct victims who suffered harm as a result of the commission of a crime within the 
jurisdiction of the ICC; and (ii) indirect victims ‘who suffer harm as a result of the harm suffered by 
direct victims’ (Prosecutor v Thomas Lubanga (Decision on ‘indirect victims’) ICC-01/04-01/06-1813 (8 
April 2009) [41-^f4]). Therefore, indirect victims are obliged to demonstrate that the harm caused to the 
primary victim brought about harm to them, as a direct result of their relationship with the primary 
victim. In applying this standard to the issue of child soldiers, the Trial Chamber explicitly provided that 
the victims of the conduct of direct victims cannot themselves be categorised as direct victims, because 
the harm they suffered was linked to events that occurred after the alleged crimes were perpetrated by the 
accused - the acts of conscription, enlistment or use. Therefore there is no causal link between the use of 
children to actively participate in hostilities and the harm perpetrated on others by the child soldiers 
during their participation in the conflict. This has the necessary consequence of guaranteeing respect for 
the principle of individual criminal responsibility by only allowing for the responsibility of the accused 
for crimes for which he has been charged. This ruling does, however, leave the door open for the 
possibility of including crimes committed by child soldiers in future child recruitment cases, via the
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Child Soldiers as Witnesses

In both trials discussed in the next chapter, a number of child soldiers testified 

as to their experiences as former combatants. It was clear from the creation of 

the Special Court that former child combatants would play a crucial role and 

representatives of the Special Court's Office of the Prosecution (OTP) and the 

Witnesses and Victims Services (WVS) worked together with Sierra Leonean 

child protection agencies to devise a framework of principles and best practices 

for the treatment of child witnesses in accordance with international 

standards.44 This framework, the 'Principles and Procedures for the Protection 

of Children in the Special Court for Sierra Leone', provided for a clear 

procedure to be used in identifying and interviewing potential child witnesses, 

which included the requirement of a vulnerability test to determine ability to 

testify.45

Many of those who testified before the Trial Chambers had begun fighting 

when they were as young as ten years old, were teenagers when they were 

demobilised, and testified at the Special Court when they were in their late 

teens or early twenties.46 Yet, once a witness alleged to have participated in 

combat as a child, the Special Court classified them as a child witness.47 While 

the testimony they provided on how they were recruited, trained and treated, 

was critical to the judgment, the Special Court also had to appreciate the value

command responsibility mode of liability. This would have the effect of broadening the scope of liability 
of child recruiters, and emphasising that there are two levels of victim associated with this crime: the 
child soldiers forced to take part in hostilities, and those who suffer harm at their hands. See: Valentina 
Spiga ‘Indirect Victims’ Participation in the Lubanga Trial’ (2010) JICJ 1, 6, 7, 11.
44 Sharanjeet Parmar and others, Children and Transitional Justice: Truth-Telling, Accountability, and 
Reconciliation (HUP 2009) 13.
45 Luc Cote, ‘Prosecuting Child Related Crimes at the Special Court for Sierra Leone: a mid term 
assessment’ UNICEF Innocenti Research Centre, Expert Discussion on Transitional Justice and Children 
(10-12 November 2005) 26-31.
46 Kyra Sanin and Anna Stirnemann, ‘Child Witnesses at the Special Court for Sierra Leone’ War Crimes
Studies Center, University of California, Berkeley (February 2006) 2.
<http://socrates.berkeley.edu/~warcrime/documents/ChildWitnessReport_000.pdf> accessed 21 February
2012.
« j
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of their testimony in terms of the emotional trauma that providing evidence 

could cause in young people scarred by conflict. In response to this, all child 

soldier witnesses were automatically granted the right to testify via video link, 

even if they were over 18 years of age.48 The ICC, in determining its policy on 

child witnesses, followed these guidelines,49 and its approach is examined in the 

next chapter.

There were strong differences in the success of the child witnesses used in the 

AFRC case compared to those that testified at the CDF trial. The CDF child 

witnesses were praised for their clear and compelling testimony, yet many 

former child combatants became confused and contradictory during their 

testimonies during the AFRC trial hearings.50 This disparity highlights the 

sensitive position that such witnesses occupy, and how traumatised former 

child soldiers do not always provide the best testimony, often due to a decline 

in memory.51

Yet there is value in allowing former child soldiers to tell their stories in court. 

It allows them the opportunity to be heard, which can be cathartic, as well as 

making them feel more in control and less victimised.52 The experience of 

testifying can also serve to illustrate to vulnerable young people in a post

conflict society that justice is being served, and that their experience is 

important. In addition, the crime of child soldier recruitment would be difficult 

to prove in court without the valuable input of children who were recruited and

48 Ibid 12.
49 Parmar and others (n 44) 13.
50 Cote (n 45) 28.
51 Louise Ellison, The Adversarial Process and the Vulnerable Witness (OUP 2001) 23; Natalie Troxel 
and others, ‘Child Witnesses in Criminal Court’ in G. S. Goodman and others (eds) Child Victims, Child 
Offenders: Psychology and the Law (Guilford Press 2009) 10: ‘Studies indicate that children experience a 
sharp decline in memory immediately after an event that becomes more gradual as time passes. Although 
an adult’s memory deteriorates in the same way, the deterioration of children’s memory is more 
profound’.
52 Lucy Berliner and Mary Kay Barbieri, ‘The Testimony of the Child Victim of Sexual Assault’ (1984) 
40 JS1 125-137.
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used in conflict. It also gives effect to Article 12 of the CRC, which provides 

children with the right to be heard in judicial proceedings affecting them.

3.2 The Preliminary Motion: "Crystallisation"

3.2.1 Sam Hinga Norman - The First Defendant

A self-confessed 'child soldier', who served as one of the first West African 

trainees in the British Army - known as the Boys Platoon - between the ages of 

14 and 18,53 Sam Hinga Norman was the first person to be charged with the 

crime of child recruitment, as part of the CDF case.54

He was appointed Regent Chief of the chiefdom of Valunia in 1994, and 

testified at trial that he and the other chiefs in the municipality met to discuss 

how best to protect their homes and people from the rebel forces.55 They 

approached the government to ask for help, but subsequently decided to take 

action themselves, in the form of a two-pronged strategy. First, by employing 

Kamajor fighters for protection, and second, by taking part in the 'selection of 

young able-bodied young men ... for them to be our chiefdom boundary 

guards so that the rebels would not run us out of our chiefdoms'.56 This 

selection process contained 'no limit of qualification, no limit of age'.57 In his 

testimony at trial Hinga Norman admitted that he could not be certain whether 

these persons were over the age of fifteen and that no birth certificates were 

requested.58 He justified this approach on the basis of tradition and claimed that

53 Prosecutor v Sam Hinga Norman, Moinina Fofana and Allien Kondewa (“The CDF Case”) 
(Transcript) SCSL-2004-14-T (24 January 2006) [Hereafter ‘CDF Trial Transcript’] [45].
54 Prosecutor v. Norman, Fofana, Kondewa (The CDF Case) SCSL-2004-I4-T.
55 CDF Trial Transcript (24 January 2006) [55-56],
56 Ibid (30 January 2006) [67],
57 Ibid (24 January 2006) [58],
58 Ibid (1 February 2006) [3],
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groups of young tribal fighters had been part of Sierra Leonean culture for as 

far back as he could remember.59

The indictment alleged that Hinga Norman 'knew and approved the recruiting, 

enlisting, conscription, initiation, and training of Kamajors, including children 

below the age of 15 years'.60 The other charges included eight counts of crimes 

against humanity, violations of Common Article 3 and other humanitarian law 

violations.61 The indictment was made public on 7 March 2003 and shocked and 

angered many of his supporters. He was seen by many as a war hero - 'First 

Class National War Hero #1' - for fighting the RUF,62and was viewed as a key 

player in the restoration of civilian rule.63 Local media questioned the veracity 

of the indictment and many Sierra Leoneans felt that Hinga Norman was as 

guilty of war crimes as President Kabbah.64 Many blamed the former Vice- 

President, Solomon Berewa, who, in his capacity as Attorney General had 

signed the Agreement for the Special Court,65 allegedly in the active knowledge 

that it would give rise to a potential indictment of Hinga Norman, his 

competitor for the presidency and political nemesis.66 The case was even 

referred to by an angered local journalist as 'the most ridiculous exercise in 

international jurisprudence in history'.67

On 27 January 2004, the Special Court ordered that the cases of Moinina Fofana 

and Allieu Kondewa be joined with the Hinga Norman trial and the new 

consolidated indictment was released on 4 February 2004, accusing all three of

Ibid.
60 CDF Indictment (n 7).
61 Ibid.
62 Karamoh Kabba, ‘Who Killed Sam Hinga Norman?’ World Press (London, 12 March 2007) 
<http://www.worldpress.org/Africa/2712.cfm> accessed 8 August 2011.
63 Juliet Ansumana, ‘Civil Society Pays Respect to Norman in Sierra Leone’ Awareness Times (Freetown 
9 March 2007) <http://news.sl/drwebsite/exec/view.cgi?archive=4&num=4938> accessed 8 August 2011.
64 Karamoh (n 62).
65 ‘Agreement between the United Nations and the Government of Sierra Leone of 16 January 2002’ (16 
January 2002).
66 Karamoh (n 62).
67 Alfred Munda Sam-Foray, ‘Sierra Leone's Hinga Norman was a Child Soldier in the British' Colonial 
Boys Platoon’ Awareness Times (Freetown, 1 December 2006).
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knowledge and approval of the recruitment of children under the age of 15 into 

the Civil Defence Forces.68 Moinina Fofana had acted as National Director of 

War of the CDF and was allegedly the second in command. Allieu Kondewa 

was also leading member of the CDF and acted as the 'Fhgh Priest'. Both Fofana 

and Kondewa were under the immediate control of Hinga Norman and took 

their orders from him. Together, these three men were in charge of the strategic 

and operational decisions of the CDF.69 The new indictment removed the 

charge of conscription and focused instead on accusations that the three 

accused had enlisted or 'used' children in armed conflict. This edit had the 

effect of focusing attention on the question of whether the specific act of 

enlistment (as opposed to the more forceful act of conscription, which was 

analogous to the clearly established crime of abduction) could be considered as 

part of customary international law.

3.2.2 Hie Preliminary Motion

Prior to the commencement of the trial, the defence filed a Preliminary Motion 

claiming the Trial Chamber did not have the jurisdiction to try the accused on 

allegations of child soldier recruitment, which was referred to the Appeals 

Chamber for determination.70 Hinga Norman's counsel argued that the crime 

of child enlistment did not exist under international law during the period 

covered by the court's temporal jurisdiction, i.e. prior to 30 November 1996,71 

and that the criminalisation of child recruitment by the Rome Statute did not

<lB CDF Indictment (n 7) ‘Count 8: Enlisting children under the age of 15 years into anned forces or 
groups or using them to participate actively in hostilities, an ‘Other Serious Violation of International 
Humanitarian Law’, punishable under Article 4.c of the Statute’.
69 Ibid.
70 The Preliminary Motion (n 1).
71 Statute of the Special Court for Sierra Leone, 2178 UNTS 138; UN Doc. S/2002/246, appendix II, 
Article 1(1).
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amount to a codification of existing customary international law/2 but the 

formulation of new law.

As discussed above, the drafting of the Rome Statute in 1998 marked the first 

occasion that the crime of child recruitment had been formally codified/3 and 

its provision on child soldiers had been incorporated into Article 4 of the 

Special Court's Statute at the behest of the Security Council.

The importance of the Preliminary Motion and the views articulated therein on 

the elements of the crime of child recruitment cannot be underestimated. 

However, the usefulness of the Motion must be placed within its self-imposed 

terminological limits. It focused on the overarching concept of 'recruitment', 

and examined only whether the prohibition of enlistment was customary law 

prior to 1998, neglecting to discuss the linked issues of conscription or use.74

In the Motion, the defence for Hinga Norman claimed that child soldier 

enlistment did not attain the status of war crime until the entry into force in 

2002 of the Rome Statute and the Optional Protocol to the Convention on the 

Rights of the Child. The defence argued that there was not adequate state 

practice condemning the enlistment of children less than fifteen years of age 

prior to the enactment of these two treaties to justify the existence of customary 

international law. Although the practice could legitimately be described as 

morally abhorrent before 30 November 1996, it was not a war crime at the time 

that Hinga Norman and the other accused were alleged to have committed it, as 

this timeframe concerns the period from the commencement of the Court's 

jurisdiction (1996), but prior to the coming into effect of the Rome Statute 

(2002). To uphold the principle of legality, in particular the theory of nullum

12 The Preliminary Motion (n 1) 1 A 1 (a).
73 Chapter 4: Rome Statute - Codification of the Crime
74 Sandesh Sivakumara, ‘War Crimes before the Special Court for Sierra Leone: Child Soldiers, Hostages, 
Peacekeepers and Collective Punishments’ (2010)8J1CJ 1009, 1012.
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crimen sine lege, the Appeals Chamber was faced with the task of demonstrating 

that the enlistment part of the crime had been part of customary international 

law when it was allegedly committed by the three accused.75 The Special Court, 

like any judicial tribunal, may only apply the law in effect at the time of the 

alleged acts and could not automatically, and without discussion, accept 

prosecutions for a 'new' crime, despite being contained within its governing 

Statute.76

The defence argued that the United Nations ought not to have criminalised 

child enlistment in the Statute of the Special Court, but instead restricted the 

Court's jurisdiction to clearly defined, and long established, crimes against 

humanity. Hinga Norman's defence appear to be suggesting that the United 

Nations had 'gotten ahead of itself' in its eagerness to provide a basis for 

conviction for child soldier use, given its widespread deployment during this 

particular conflict.77

As noted by Smith:

The majority decision and, even more so, the dissenting opinion, raise 

a number of issues that are critical to the protection of children during 

an armed conflict, particularly what is meant by the words and 

phrases used within the definition and the elements of the crime.78

It is interesting to note that the Motion refers throughout to the specific crime of 

'recruitment', as meaning enlistment, and does not examine the relationship 

between the concepts of enlistment, conscription and use. The UNICEF amicus 

brief chose the same terminology and explained that decision as serving the

75 Nolwenn Guibert and Tilman Blumenstock, ‘The First Judgement of the Special Court for Sierra 
Leone: A Missed Opportunity?’ (2007) 6 LPICT 367, 380.
76 Sara Wharton, ‘The Evolution of International Criminal Law: Prosecuting ‘New’ Crimes before the 
Court for Sierra Leone’ (2011)11 ICLR 21 7, 225.
77 Max du Plessis, ‘Children under International Criminal Law’ (2004) 13 ASR 103, 108.
7S Alison Smith, ‘Child Recruitment and the Special Court for Sierra Leone’ (2004) 2 J1CL 1141, 1152.
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purpose of 'efficiency in language'.79 The decision by the Trial Chamber to focus 

on just one facet of the complex crime of child soldier recruitment was perhaps 

due to the perceived increased challenge it would have faced ascertaining 

customary status for all elements of the contested crime, in particular 'use'. In 

any event, the Motion's use of the term 'child recruitment' to encompass 

conscription, enlistment and use has created the inaccurate perception that 

there is one crime relating to child soldiers. The lack of discussion on 'use' left 

the task of definition to the Trial Chambers, as discussed in the next chapter.

The Appeals Chamber determined that '[cjhild recruitment was criminalised 

before it was explicitly set out as a criminal prohibition in treaty law and 

certainly by November 1996, the starting point of the time frame relevant to the 

indictments'.80 It further determined that effective criminalisation had occurred 

sometime between 1994 and 1996, as this was 'the period during which the 

majority of States criminalised the prohibited behaviour'.81 A number of issues 

were discussed by the Appeals Chamber in making this ruling.

Breach of Humanitarian Law

First, the Appeals Chamber examined the wealth of international instmments 

and Conventions that were analysed above,82 concluding that the act of 

recruiting child soldiers was indeed prohibited under international humanitarian 

law prior to 1996. The Court determined that the composite sentiment of these 

documents, in addition to the level of compliance by state parties with their

79 Prosecutor v Sam Hinga Norman {Amicus Curiae of the United Nations Children's Fund (UNICEF)) 
SCSL-2003-08 (21 January 2004) 2, fn I: ‘Following the tenns of the 11 December 2003 Order, and for 
the purposes of efficiency in language, the term “recruitment” has been used throughout the brief, to refer 
to conscription, or enlistment of children into armed forces or groups, or their use for participating in 
hostilities’ <http://www.unhcr.org/refworld/docid/49aba9462.html> accessed 9 August 2011.
1(0 The Preliminary Motion (n 1) [53].
81 Ibid [50],
82 The Geneva Conventions, the Additional Protocols, the Convention on the Rights of the Child, its 
Optional Protocol and the African Charter on Human and People’s Rights.
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provisions, had created the required state practice and sense of obligation 

necessary to form a norm in customary international law.83

It was subsequently noted that the established case law of the ad hoc Tribunals 

similarly examined the issue of crimes based upon a breach of an international 

treaty provisions. The Prosecutor v Dusko Tadic case at the International Criminal 

Tribunal of the Former Yugoslavia (ICTY) examined allegations relating to the 

practice of ethnic cleansing, and the Prosecutor v. Jean-Paul Akayesu case at the 

International Criminal Tribunal of Rwanda, which examined the issue of rape 

as a war crime, were two cases noted for their grounds of conviction. Dusko 

Tadic was convicted on the basis of his individual criminal responsibility for 

grave breaches of the 1949 Geneva Conventions, the first time an international 

court had prosecuted for breaches of international humanitarian law. At the 

Tadic trial the ICTY outlined the requirements for prosecution on the basis of 

Article 3 of its Statute, a breach of the laws of war:

The violation must constitute an infringement of a rule of 

international humanitarian law;

The rule must be customary in nature or, if it belongs to treaty law, 

the required conditions must be met;

The violation must be "serious", that is to say, it must constitute a 

breach of a rule protecting important values, and the breach must 

involve grave consequence for the victim;

The violation of the rule must entail, under customary or conventional 

law, the individual criminal responsibility of the person breaching the 

rule.84

s3 The Preliminary Motion (n 1) [14],
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The Appeals Chamber accepted the Tadic ruling as applicable to the current 

proceedings and found that the four criteria were satisfied, therefore rejecting 

any argument that there existed a distinction between 'prosecutable war crimes' 

and 'other' violations of humanitarian law.85 In its brief examination of the four 

criteria, the Appeals Chamber determined that the offences perpetrated by 

Tadic were of equal seriousness to child recruitment, and used that justification 

to rule that the test had been passed.86 However, by simply using the 

hypothesis of 'the ICTY did it, so we can too', the Court neglects to interpret the 

ruling in Tadic to any great extent. Justice Geoffrey Robertson, the sole 

dissenter, did not accept the relevance of this test to the issue at hand. In his 

interpretation, the fourth element does not elaborate on how to determine 

whether a violation of the rule gives rise to individual criminal responsibility, 

merely stating that it is a requirement.87

The Tadic decision also raised interesting issues relating to the extent of state 

practice or international sentiment required to ascertain a finding of custom. 

The ICTY Trial Chamber made specific reference to statements of the United 

Nations Security Council, the European Union and the International Committee 

of the Red Cross, as well as to the existence of prohibitive domestic legislation 

and national jurisprudence, to highlight the existence of a global intention to 

criminalise the use of chemical weapons against civilians.88 In applying this 

precedent, the majority at the Special Court Appeals Chamber identified the 

widespread ratification of the Convention on the Rights of the Child (CRC), the 

enactment by several States of legislation expressly prohibiting child

84 Prosecutor v Dusko Tadic (Decision on Defence Motion on Jurisdiction) IT-94-1-T (10 August 1995) 
[128] [Hereafter ‘Tadic Decision on Jurisdiction’]
85 Noah Novogrodsky and Matthew Goldstein, ‘Small Steps: Prosecuting the Recruitment of Child 
Soldiers - the Case of Sam Hinga Norman’ (2006) 15 Interights Bulletin, 148.
86 The Preliminary Motion (n 1) [26-40],
87 Dissenting Opinion of Justice Robertson (n 29) [21],
88 Tadic Decision on Jurisdiction (n 84).
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recruitment, and the publication of the Machel Report89 as sufficient to meet this 

requirement. Justice Robertson however, did not view the CRC's impressive list 

of signatories as evidence of custom. One may presume that the rationale 

behind his scepticism lies in the 'Baxter paradox', which argues that when the 

number of ratifications exceeds expectations, it becomes difficult to determine 

the status of the customary international law outside of the treaty in question.90 

States therefore comply with treaty obligations out of a sense of obligation and 

duty, and not necessarily as a result of custom compliance. This has the effect of 

rendering custom even more difficult to determine. It is the author's view that 

there is no better method than widespread ratification of key principles for 

defining the existence of custom, as it provides a tangible method by which 

States publicly proclaim their adherence. The fact that the CRC is the most 

ratified human rights treaty cannot be ignored, and it had a huge influence on 

the Special Court in its determination of the customary status of child 

recruitment.

Tire Appeal Chamber's interpretation of the extent of state practice is also 

somewhat misleading. The Chamber, and UNICEF as amicus, placed great 

emphasis on the existence of mere administrative rules prohibiting state 

officials from recruiting children, and focused extensively on the five instances 

of States enacting legislation preventing child recruitment.91 In reality those 

States simply legislated for breaches of Additional Protocol II, without making 

specific reference to child soldiers.92 Justice Robertson also doubted the 'explicit' 

nature of these laws and questioned the lack of any domestic convictions.93

The ground-breaking 1996 United Nations report by Graga Machel - entitled ‘The Impact of Armed 
Conflict on Children’ - brought a significant amount of attention to the position of children in conflict. A 
full copy of the report is available here: http://www.unicef.org/graca/a51-306_en.pdf
90 Richard R. Baxter, ‘Treaties and Custom’ (1970) 129 Recueil des Cours de L'Academie de La Haye 27, 
64.
91 Columbia, Norway, Ireland, Argentina and Spain
92 Ireland, ‘Geneva Conventions Act’ as amended (1962) Section 4(1) and (4); Argentina, ‘Draft Code of 
Military Justice’ (1998), Article 292; Norway, ‘Military Penal Code’ (1902) [108],
93 Dissenting Opinion of Justice Robertson (n 29) [18],
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In Arusha, Jean-Paul Akayesu was convicted of rape not only as a crime against 

humanity, but also for rape as a war crime during the Rwandan genocide.94 

Therefore, the ICTR convicted rape as a breach of the Fourth Geneva 

Convention, as a violation of Common Article 3, and also as a violation of the 

laws or customs of war. The Special Court used this jurisprudence to support 

an alternate premise to that of customary law; that prosecutions could also be 

justified on the basis that the crime was a breach of international humanitarian 

law. It determined that 'the fact that the ICTY and ICTR have prosecuted 

violations of Additional Protocol II provides further evidence of the criminality 

of child recruitment before 1996',95 This is once again evidence of the 'the ICTY 

did it, so we can do' argument that appears throughout the Motion. The amicus 

curiae brief submitted by the University of Toronto further emphasises this 

point, placing great importance on the fact that the Nuremberg Tribunal's 

statute provided for the prosecution of violations of the Geneva and Hague 

Conventions, in the absence of express criminal sanctions.96 The faults of the 

Nuremberg Tribunal are well documented,97 and it really ought not to be a 

justification for any modem legal development, particularly given its 

relationship with nullum crimen sine lege.98

Individual Criminal Responsibility

The issue of individual criminal responsibility was also analysed by the 

Appeals Chamber in its determination on the Motion. The Chamber found that

94 Thom Shanker, ‘Sexual Violence’ in Roy Gutman, David Rieff and Anthony Dworkin (eds), Crimes of 
War (W.W. Norton & Company 2007).
95 The Preliminary Motion (n 1) [22],
,6 Prosecutor v Sam Hinga Norman (Amicus Curiae of the University of Toronto International Human 
Rights Clinic and Interested International Human Rights Organizations) SCSL-2003-08 (21 January 
2004) [42-50],
9 Christoph Burchard, ‘The Nuremberg Trial and its Impact on Germany’ (2006) 4 JICJ 800.
9S See: Marko Milanovic, ‘Was Nuremberg a Violation of the Principle of Legality?’
EJ1L Talk (18 May 2010) <www.ejiltalk.org/was-nuremberg-a-violation-of-the-principle-of-legality> 
accessed 16 March 2012.
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individual criminal responsibility could be attributed to those responsible for 

recruiting children; that such responsibility already had a firm basis in 

customary international law in 1996, and thus was merely codified by virtue of 

the Rome Statute and not created by it.99 The question of the crime 

'crystallising' in international law (as discussed below) is directly relevant to 

individual criminal responsibility, which requires the crime to be both clear and 

unequivocal to perpetrators.

The Prosecution suggested that the Cape Town Principles and Best Practices 

(CTPs) established individual criminal responsibility for child recruitment in 

1997 loophe non-legally binding, 'soft law' CTPs were adopted in April of that 

year and recommend that all African Governments adopt, ratify and implement 

the CRC Optional Protocol. The Principles also envisage that those who are 

responsible for illegally recruiting children are brought to justice.101 However, 

the recommendations contained within the CTPs are - like any set of 

international principles - weak, non-binding and not a feature of the 

international law framework on the issue.102 The CTPs were not widely 

publicised or endorsed by any African State, contained no accountability 

mechanisms or incentive provisions,103 and could certainly not be said to have 

single-handedly ushered in a new era of individual criminal responsibility for 

child recruitment. The importance placed by the Prosecution on this document 

is therefore questionable. While principles of a legal nature can give rise to 

customary international law, the non-binding nature of the CTPs is such as to

9 The Preliminary Motion (n I) [53].
100 Ibid [4],
101 Cape Town Principles and Best Practice on the Prevention of Recruitment of Children into the Armed 
Forces and Demobilization and Social Integration of Child Soldiers in Africa (30 April 1997) 4.
102 Karishmah Bhuwanee, Esther Hennchen and Krupa Thakrar, ‘A Review of the Impact of the Cape 
Town Principles on Policy on the Ground and on Practice amongst Child Protection Organisations’ 
(UNICEF and Justice Africa, Development Studies Institute, London School Of Economics, April 2006)
10
<http://www.justiceafrica.org/wp-content/uploads/2006/10/Cape_Town_Principles_Report.pdf> accessed 
9 August 2011.
103
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amount merely to an element of the potential custom of child recruitment 

prohibition. The impact of the CTPs on individual criminal responsibility is 

therefore uncertain. It is consequently unsurprising that the Appeals Chamber 

did not refer to the Principles in its own analysis of the legal instruments.

The Tadic case was again cited. According to the ICTY, where a rule protecting 

important values was breached by a 'serious violation', criminal responsibility 

can arise where state practice is evident:

[T]he clear and unequivocal recognition of the rules of warfare in 

international law and State practice indicate an intention to 

criminalise the prohibition, including statements by government 

officials and international organisations, as well as punishment of 

violations by national and military tribunals.104

Justice Robertson was troubled by the Chamber's reliance on this extract as he 

read the text as simply an articulation of the conditions required for a 

prosecution on the basis of Article 3 of the ICTY Statute, namely for violations 

of 'the laws or customs of war', and of no relevance to the current issue.105 He 

sought inspiration from a judgment extract unquoted by the Chamber majority:

The Nuremberg Tribunal considered a number of factors relevant to 

its conclusion that the authors of particular prohibitions incur 

individual responsibility: the clear and unequivocal recognition of the 

rules of warfare in international law and State practice indicating an 

intention to criminalise the prohibition... as well as punishment of

104 Tadic Decision on Jurisdiction (n 84) [128].
105 Statute of the International Tribunal for the Former Yugoslavia (Adopted 25 May 1993 by Resolution 
827) (As Amended 13 May 1998 by Resolution I 166) (As Amended 30 November 2000 by Resolution 
1329), Article 3: ‘The international tribunal shall have the power to prosecute persons violating the laws 
or customs of War’.
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violations by national courts... [W]here these conditions are met, 

individuals must be held criminally responsible.106

In this section the Tadic case is not quite as supportive of the Court's findings. It 

is difficult to imagine that a 'clear and unequivocal' recognition of the crime of 

child recruitment had been prevalent prior to the Rome Statute. During the 

Rome Conference the United States in particular could not find evidence of 

anything more than a principle in human rights prohibiting child enlistment, 

but this sentiment was dismissed by the Appeals Chamber as that of a 'lone 

persistent objector'.107 Despite the Appeal Chamber's reasoning, it appears 

unlikely that crystallisation had occurred prior to the Rome Statute, which 

naturally raises issues relating to nullum crimen sine lege.

Nullum Crimen Sine Lege

Another point discussed at length by Presiding Justice Ayoola in the majority 

opinion related to the issue of nullum crimen sine lege, or the theory that no act 

can be punished unless it was already a crime when committed. An accusation 

of breaching the sanctity of nullum crimen sine lege is a major failing in the quest 

for legitimacy by an international court, as it undermines the legal basis of its 

decisions and judgments.

The Preliminary Motion has echoes of the tactics of the defence during the trials 

at the International Military Tribunal (IMT) at Nuremburg, which similarly 

dealt with questions of nullum crimen sine lege. The issue of retrospective justice, 

while never adequately analysed at the time of the trials, has subsequently dealt 

a blow of alleged illegitimacy to the work of the IMT, due also in part to how it

106 Tadic Decision on Jurisdiction (n 84).
107 The Preliminary Motion (n 1)[19]
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acted as both legislator and judge. The indictments justified the inclusion of 

new war crimes and the creation of the concepts of 'crimes against peace and 

humanity' as acts that would have been deemed illegal were it not for the 

perversion of justice by illegal dictatorships.108 At the Tokyo Trial it was 

determined that the principle of nullum crimen sine lege should not be applied on 

the basis of fairness. Dissenting at the Araki and others trial. Judge Roling 

referred to nullum crimen sine lege as 'not a principle of justice but a rule of 

policy' and stated that it should not apply to the crimes at issue due to 'security 

considerations', and given their serious nature.109 Despite the disregarding of 

the principle at Nuremburg and Tokyo, it still remains a legally recognised 

principle, particularly in civil law systems, and is itself part of customary law.110 

As Gallant notes, today nullum crimen, nulla poena sine lege is not only a principle 

of justice, but is embodied in internationally recognised human rights law.* * 111

At the Special Court, the defence argued that the Appeals Chamber would be 

legislating retrospectively were it to ignore this principle, and stated that it had 

no authority to decide on the existence of the crime of child soldier recruitment, 

or even to discuss the issue.112 The Prosecution based their argument for the 

non-application of the principle on the basis that it should not apply to an act 

universally regarded as abhorrent, and the issue should instead turn on the 

question of whether it was foreseeable and accessible to a possible perpetrator 

that the conduct was punishable.113

The Appeals Chamber majority view found that any 'good faith' Hinga 

Norman could claim to have been complying with was extinguished upon the

108 Philippe Sands (ed), From Nuremberg to The Hague: The Future of International Criminal Justice 
(CUP 2003) 23.
109 ‘Dissenting Opinion of Judge Roling’ in B.VA. Roling and C.F. Riiter (eds), The Tokyo Judgment, 
Vol. //(Amsterdam University Press 1977) 1059.
110 Gerard Werle, Principles of International Criminal Law (Asser Press 2005) 32-33.
111 Kenneth Gallant, The Principle of Legality in International and Comparative Criminal Law (CUP 
2009) 3.
112 Monforte (n 12) 176.
113 The Preliminary Motion (n 1) [2(d)].
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publication of the 1996 Machel report.114 The recruitment of children from this 

point in time could not, in the view of the Appeals Chamber, be happening 

with good faith or in the absence of an awareness of a progressive prohibition 

on the practice. By virtue of this determination, the Appeals Chamber 

established limits on nullum crimen sine lege. In establishing that 'good faith' is 

necessary to reap the benefits of the principle, the Court has now provided that 

in the instances where 'bad faith' is shown, the rule can be ignored.115

Justice Robertson found this proposition to be offensive to 'the very basis of the 

rule of law'!16He noted the set of rules compiled by Antonio Cassese that 

should protect individuals from judicial activism in such instances:

It must be in keeping with the rules of criminal liability defining the 

essence of the offence;

It must conform with the fundamental principles of international 

criminal law;

The particular development must be reasonably foreseeable by the 

defendant.117

While the fundamental nature of the crime has been defined a number of times 

in international human rights law, and the conduct perhaps ought to have been 

anticipated by the accused to legitimately give rise to criminal sanctions, the 

fact remains that the specific limits of the crime were not sufficiently 

formulated to constitute custom prior to its codification. Justice Robertson 

advocates for the application of a more comprehensive test to determine when 

this occurs:

114 Ibid [52],
115 Novogrodsky and Goldstein (n 85) 149.
116 Dissenting Opinion of Justice Robertson (n 29) [11],
117 Antonio Cassese, International Criminal Law (2nd edn OUP 2008) 149.

161



The elements of the crime must be clear and in accordance with

fundamental principles of criminal liability;

That the conduct could amount to an offence in international criminal 

law must have been capable of reasonable ascertainment at the time of 

the commission;

There must be evidence (or at least inference) or general agreement by 

the international community that breach of the customary law rule 

would or would now, entail international criminal liability for 

individual perpetrators, in addition to the normative obligation on 

States to prohibit the conduct in question under their domestic law.118

This test provides for a narrower and restrictive approach. While the elements 

of the crime were since clarified under the ICC Elements of Crimes and 

elucidated clearly in Hinga Norman's Indictment as constituting knowledge 

and approval of the recruitment of children by virtue of acts or omissions,119 

such clarifications took place after the relevant time period.

Regarding the second criterion, while it is feasible that Hinga Norman should 

have reasonably anticipated that child recruitment could have given rise to 

criminal liability, the specific prohibition on accepting volunteers may not have 

been. Following the reasoning of the ICTY in Prosecutor v Hndzihnsanovic, a 

prosecutor must establish that it is:

[F]oreseeable and accessible to a possible perpetrator that his concrete 

conduct was punishable.120

118 Dissenting Opinion of Justice Robertson (n 29) [14],
119 U.N. Doc. PCNICC/2000/l/Add.2 (2000) Elements of Crimes; CDF Indictment (n 7).
120 Prosecutor v Enver Hadzihasanovic, Mehmed Alagic and Amir Kubara, (Decision on Joint Challenge 
to Jurisdiction) ICTY-01-47-T (12 November 2002) [62],
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It is a reasonable assessment that some level of concern regarding the 

legitimacy of recruiting children should have been prevalent in Africa in the 

mid-1990s. The proliferation of instruments on the issue, including the African 

Charter on the Rights of the Child, would have been such as to make those 

recruiting aware of the potential illegality of their conduct. While perhaps not 

to the extent where a conviction for the specific war crime would be 

foreseeable, it is not unreasonable to suggest that some manner of criminal 

sanction could rationally have been at stake for those using children in conflicts. 

Again, however, the relevant issue dealt with by the Motion related specifically 

to enlistment, which was a greyer area during the relevant time. Even the Rome 

Statute, as discussed in the last chapter, failed to make it clear that voluntary 

enlistment was part of the crime.

Justice Robertson's third criterion requires a general agreement on the part of 

States regarding the criminalisation of child recruitment beyond their own 

treaty obligations, and is an onerous task. It is noteworthy that in Prosecutor v 

Vasiljevic, the ICTY Trial Chamber found that it would be 'wholly unacceptable' 

to convict the accused on the basis of vague and uncertain customary 

international law contained within Common Article 3.121 The Trial Chamber 

determined that:

A criminal conviction should indeed never be based upon a norm 

which an accused could not reasonably have been aware of at the time 

of the acts, and this norm must make it sufficiently clear what act or 

omission could engage his criminal responsibility.122

On the issue of nullum crimen sine lege the ICTY Trial Chamber ruled that the 

principle could not be interpreted as preventing courts from clarifying or

l"1 Prosecutor v Mitar Vasiljevic (Judgment) ICTY-98-32-T (29 November 2002) [193].
122 Ibid [194],
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developing crimes, but courts cannot be permitted to criminalise actions after 

they have been committed. The ICTY Trial Chamber concluded that it could not 

prosecute for an insufficiently precise crime. The Special Court, in contrast, 

appeared less troubled by such concerns, leaving the Preliminary Motion 

vulnerable to criticism on this point. There are undoubtedly pertinent reasons 

for the decision of the Chamber to downplay the nullum crimen sine lege 

principle. This was amongst the first challenges to the Special Court's 

jurisdiction, and it was important not to cast any shadows on the legitimacy of 

the Statute.

There can be little doubt that the practice of child conscription (the act of forced 

recruitment) was sufficiently stigmatised in the relevant time period that 

perpetrators ought to have considered incurring criminal liability as a realistic 

possibility. However, the Motion focused on the issue of enlistment as a means 

of recruitment, which arguably had a much less clear criminal basis. The time at 

which perpetrators ought to have realised that enlistment was of equal 

seriousness as conscription, and could equally give rise to criminal sanctions, 

can be described as the crime's moment of 'crystallisation'.

'Crystallisation'

Tire central, and most widely publicised, issue of the Preliminary Motion 

involved the so-called 'crystallisation' of the crime of child recruitment in 

customary law. While the Appeals Chamber noted that it could not specify 

with any degree of certainty when the custom had crystallised into customary 

law, it was recognised that in the mid-1980s the 'conscience of leaders and 

populations started to note a given problem'.123lire Appeals Chamber stated 

that the customary law began to develop with 'the acceptance of key

123 The Preliminary Motion (n 1) [50],
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international instruments between 1990 and 1994'.124 The period where 

criminalisation occurred was therefore between 1994 and 1996, the beginning of 

the Special Court's temporal jurisdiction. Justice Ayoola also noted that 'the fact 

that child recruitment still occurs and is thus illegally practiced does not detract 

from the validity of the customary norm'.125

In an amicus brief submitted by the University of Toronto it was argued that the 

Convention on the Rights of the Child had already attained international 

customary law status, therefore crystallisation had occurred prior to 1996, and 

the Rome Statute marked the codification of this existing norm:

[T]he Government of Sierra Leone was well aware already in 1996 that 

children below the age of 15 should not be recruited. Citizens of Sierra 

Leone, and even less, persons in leadership roles, cannot possibly 

argue that they did not know that recruiting children was a criminal 

act in violation of international humanitarian law.126

Determining whether a principle has acquired customary law status is not an 

easy task. By ruling that crystallisation had occurred, the Appeals Chamber 

therefore found that the requisite state practice and opinio juris were 

established. As already mentioned, the level of state practice prohibiting child 

recruitment was questionable. To fulfil the second requirement of custom, the 

practice must have reached the stage where States comply with the principle 

due to a sense of obligation, or a belief in its legality. This is the weakest 

element of the Chamber's argument, although some commentators are of the 

view that there was sufficient state practice and opinio juris demonstrated to 

create Tittle doubt that the majority decision was correct'.127 It is hard to

124 Ibid.
125 Ibid [51],
'^Amicus Curiae by the University of Toronto and others (n 96) [52], 
127 Smith (n 78) 1152.
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imagine that, given the disputes over the drafting of the Rome Statute and the 

varying recruitment ages around the world, that there was a general consensus 

of States that the rule had 'passed into the general corpus of international 

law'.128 Villiger believes that in a situation where the level of state practice is not 

conclusive, the opinio juris must compensate with clarity.129 Neither criterion has 

been satisfied with any degree of clarity.

Despite the reasoning of the Motion, the evidence still suggests that this act of 

'crystallisation' of the crime could not have occurred prior to the Rome Statute. 

Before the codification took place, the prohibition had its place in human rights 

lav/, a body of law that binds States, not individuals. In addition, there was no 

clarity on the specific means of committing the crime. The use of the term 

'recruitment' in the treaty law was vague, and it remained unclear whether 

voluntary enlistment was included in the prohibition. This argument was the 

foundation for the reasoned dissent by Justice Robertson.

He disagreed with the majority's view that the crime of child enlistment was 

part of customary international law, and instead viewed the concept as a rule in 

international humanitarian law or a human rights principle, and therefore non- 

justiciable until its codification into international criminal law in July 1998 

following the conference establishing the Rome Statute. Justice Robertson was 

concerned by this determination, instead finding that if any crystallisation 

could be deemed to have occurred, it would be binding only on States, not on 

individuals. To hold individuals to account, the custom or international law 

ought to be incorporated into domestic criminal law, and to do this the crime 

must be sufficiently precise in its prohibition.130 He recognised that although 

there is no requirement for a norm to be codified within an international treaty

128 Mark E. Villiger, Customary International Law and Treaties (2nd ed Springer 1997) 49, citing North 
Sea Continental Shelf Cases (Federal Republic of Germany v Denmark) [ 1069] ICJ Rep 71.
129 Ibid 51.
130 Dissenting Opinion of Justice Robertson (n 29) [14],
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to become a crime, in the present case 'no previous development' had provided 

the prohibition with an equally sufficient foundation to be considered a 

crime.131 To be considered as such, in Justice Robertson's view, a crime of war 

must be sufficiently clearly stated in the classic sense - mens rea and actus reus - 

and he, in my view correctly, does not believe that this was achieved prior to 

the drafting of the Rome Statute.

He quoted Schabas' recognition of the relevant Article of the Rome Statute as 

'new law',132 and also referenced a Resolution of the General Assembly in 

December 1998, which recognised the Statute as qualifying the practice of child 

enlistment as a war crime, finding this statement indicative that the 

crystallisation of the crime was created by virtue of the Statute, and not 

before.133 He further made reference to the UN Secretary General's original 

recommendation on the Statute of the Court, finding it 'odd' that while the 

Secretary General felt that the international law on the issue of child soldiers 

was doubtful, the Security Council had no such concerns. He also posed the 

question:

If it was not clear to the Secretary General and his legal advisers that 

international law had by 1996 criminalised the enlistment of child 

soldiers, could it really have been any clearer to Chief Hinga Norman 

or any other defendant at that time, embattled in Sierra Leone?134

He determined that three separate crimes exist under Article 4(c) of the Statute:

'conscription', 'enlistment' and 'use'.135 While he believed that conscription was

already an established war crime, following the logic of the Secretary General,

his main concern involved identifying precisely when child enlistment had

131 Ibid [34]
132 William Schabas, An Introduction to the International Criminal Court (CUP 2001) 50.
133 UNGA Res 128 (9 December 1998) UN Doc A/RES/53/128.
134 Dissenting Opinion of Justice Robertson (n 29) [6].
135 Ibid [5]
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attained the same status. However, the Secretary General stated in his report 

that conscription specifically violated Common Article 3,136 yet this is not 

actually the case. In addition, it is inconsistent that Justice Robertson accepts the 

customary status of conscription, yet argued that this alleged customary status 

could not be applicable to enlistment or use, concepts which rely on the same 

level of treaty protection. This situation is somewhat of a contradiction, and one 

of two weak elements of the otherwise strong dissent. The other questionable 

argument relates to enlistment. Justice Robertson determined that enlistment 

possesses the potential to be lawful if the children are given only non- 

combatant tasks, and described the act of 'using children in combat' as the 

'more serious alternative' to enlistment.137 This position manages to blur the 

concepts of enlistment and use, with the result that the 'voluntary' enlistment of 

children who then perform indirect functions may be lawful. This is an entirely 

undesirable formulation, which simply does not protect children in conflict. It 

also fails to account for the variety of highly dangerous and degrading activities 

which 'non-combatant' children may face.

The Majority decision was nonetheless automatically accepted as precedent in 

the Trial Chamber decision in the AFRC case, examined below. But what are the 

implications of this questionable ruling? In terms of the development of the 

crime of child recruitment, it certainly lends a touch of intrigue to proceedings. 

However, the issue would only become pertinent should an allegation of child 

recruitment taking place prior to 2002 come before an international tribunal. 

The Rome Statute safely covers any accusations relating to a later date. It is 

interesting to note that the Extraordinary Chamber in the Courts of Cambodia 

failed to bring any charges relating to child recruitment.138 The ECCC, like the

136 Secretary-General Report (n 27) 7.
137 Dissenting Opinion of Justice Robertson (n 29) [8].

Co-Prosecutors v Kaing Guek Eav alias "Duch" (Case 001) (Closing Order) 002/14-08-2006- 
ECCC/OC1J (8 August 2008); Co-Prosecutors v leng Sary, leng Thirith, Khieu Samphan, Ntion Chea 
(Case 002) (Closing Order) 002/19-09-2007-ECCC/OCIJ (15 September 2010).

168



Special Court, is a hybrid institution, and its mandate is to bring the surviving 

members of the Khmer Rouge to justice. Child recruitment was widespread 

during the late 1970s regime, with reports of children as young as five years of 

age being trained and the majority of soldiers aged less than seventeen years of 

age.ns yet there is no mention of child soldiers in the charges. Perhaps this 

omission is to avoid claims of retrospective law-making, and the re-opening of 

this debate regarding crystallisation.

3.3 Conclusions

Happold provides a succinct interpretation of the Preliminary Motion:

If for the wrong reasons, however, the Appeals Chamber did come to 

the right result.'40

While the strength of Justice Robertson's reasoned dissent, not to mention the 

lingering doubts as to nullum crimen sine lege and the date of crystallisation, cast 

serious doubt on the validity of the majority judgment, the Special Court had 

little choice but to confirm the legality of its governing Statute, lest have its 

entire jurisdictional basis come under fire. Media in Africa reacted positively to 

the confirmation of the war crime's status, claiming that 'international law 

history has been written in Sierra Leone'.141 UNICEF praised it as a 'bold effort 

to hold perpetrators accountable for serious crimes against children'142 and

139 Child Soldiers in Cambodia, LICADHO (Cambodian League for the Promotion and Defence of 
Human Rights) Briefing Paper, June 1998
<http://www.licadho-cambodia.org/reports/files/19Briefmg%20paper%20on%20child%20soldiers.pdf> 
accessed 5 January 2012; Christopher G Moore, ‘Killing fields justice: destruction of the family unit’ The 
Phnom Penh Post (9 December 2011).
140 Matthew Happold, ‘International Humanitarian Law, War Criminality and Child Recruitment’ (2005) 
18 LJIL 283, 289.
141 — ‘Sierra Leone Court Affirms Child Soldier Recruitment is War Crime’ Africa Online News 
(Freetown 3 June 2004) <http://www.afrol.com/articles/13094> accessed 9 August 2011.
142 UNICEF Press Release ‘UNICEF welcomes Special Court ruling establishing Child Recruitment a 
'War crime” (17 June 2004).
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UNICEF Executive Director, Carol Bellamy said '[t]his ruling is an important 

milestone because it holds perpetrators criminally responsible... It should set 

off alarm bells to armed groups around the world and act as a deterrent to 

future recruitment and use of children in hostilities'.143

In general, the work of the Special Court on this issue also demonstrates a 

broader willingness of international jurists to expand and develop the ambit of 

humanitarian law. The Preliminary Motion has contributed to revitalising the 

utility of international humanitarian law and developing a more 

comprehensive corpus protecting human rights by contributing to the 

jurisprudence relating to the criminality of breaches of the Geneva Conventions 

and its Additional Protocols. Following the ruling, all violations of international 

humanitarian law can be prosecuted, provided that the perpetrator possessed a 

certain capacity to have foreseen his actions giving rise to criminal conduct. 

This places the determination of future crimes within the 'public conscience': if 

a perpetrator should legitimately anticipate that their actions are criminal, then 

the criminality of his actions is ensured.144

Novogrodsky suggests that the development of the crime 'sheds light on the 

increasing overlap and doctrinal cross-pollination between international 

humanitarian law and human rights law... the crime of child recruitment now 

represents a full-fledged war crime founded on a host of human rights 

instruments'.145

Despite differing opinions on the status of recruitment as a war crime in 1996, 

and the date of supposed 'crystallisation', its position in international justice as 

of 2004 was not contested by any of the judges at the Motion. They were all of

144 Novogrodsky and Goldstein (n 85) 149
145 Noah. B. Novogrodsky, ‘Litigating Child Recruitment before the Special Court for Sierra Leone’ 
(2005) 7 SD1LJ 421,425.
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the opinion that the existence of the crime could no longer be disputed, and that 

conclusion has serious implications for persons actively recruiting and using 

children in today's conflicts.

The issue of prosecuting child soldiers was also analysed in this chapter. It was 

shown that the approach of the Special Court on this matter was reflective of 

the strong presence of child soldiers in the Sierra Leone conflict and the local 

demands for justice. The decision of the Special Court to reduce the age of 

criminal responsibility to fifteen had a number of subtle consequences. First, it 

demonstrated the awareness of the Court of the need to account for the 

atrocities perpetrated by child soldiers. Second, it established fifteen years old 

as the clear demarcation between vulnerable child and personally-responsible 

adult. And third, it provided some much needed clarity on the international 

criminal law position on age of responsibility, as well as clearly outlining the 

preferred modes of 'punishment': focused on rehabilitation and reintegration 

rather than punitive sentencing. This thesis advocates for a similarly logical and 

structured regime at the ICC, as discussed in Chapter 5.

With the issue of the legitimacy of the indictment resolved by the Appeals 

Chamber, the CDF trial commenced on 3 June 2004 and concluded on 30 

November 2006. But before a judgment could be laid down, Sam Hinga 

Norman died on 22 February 2007, while in Senegal receiving medical 

treatment. Flis death provoked a multitude of conspiracy theories accusing the 

Special Court of neglect, or even murder.146 The funeral was attended by Peter 

Penfold, the former UK Fligh Commissioner to Sierra Leone, who stated that 

'Flinga Norman is not a war criminal; he is a war hero'.147Other attendees 

referred to him as the 'embodiment of democracy', 'a liberator and a burden

146 Sam-Foray (n 67).
147 Ansumana (n 63).
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bearer for Sierra Leoneans' and 'an icon whose marks on the sands of

democracy would be hard to efface'.148

The trial proceedings were terminated against Hinga Norman. This was 

therefore an interesting moment in the development of the crime in law - the 

basis had been established but the first conviction was still pending; its status 

had been concretised but it had yet to be put into practice. The next chapter 

analyses that crucial first prosecution, in Prosecutor v. Alex Tamba Brima, Brima 

Bazzy Kamara and Santigie Borbor Kami (the AFRC case),149 and the elements of 

the crime as outlined by the Special Court in its judgment. It also discusses how 

the Special Court treated the delicate cultural issues that arose in the CDF case, 

which continued against the two other co-defendants, Moinina Fofana 

and Allieu Kondewa.

148 Ibid.
] Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor ATamy (“The AFRC 
Case”) (Judgment) SCSL-04-16-T (20 July 2007).

172



Chapter 4: Special Court for Sierra Leone: The First Convictions

4.1. Introduction to Chapter

The turning point in the criminalisation of child recruitment occurred in Sierra 

Leone in 2004, with the first jurisprudential recognition of the existence of the 

crime. The Special Court for Sierra Leone (Special Court) was the first 

international tribunal to address the crime of child recruitment and thus 

provides a unique forum in which to examine the application and limits of the 

crime. There is now an emerging jurisprudence on the crime of child 

recruitment, and it was in Freetown where the first tenuous steps were made.

The chapter examines the judgment in the first convictions for child soldier 

recruitment. Prosecutor v Brima, Kamara and Kanu (The AFRC Case)1 and the 

judgment and appeal in Prosecutor v Fofana and Kondewa (The CDF Case).2 These 

two cases are chosen for this study for the following reasons: First, the AFRC 

case is examined because it represents the first occasion that an international 

tribunal was faced with this crime, thus representing a fascinating stage in its 

development, one which reveals the full extent of its inherent challenges. And 

second, the CDF case raises the question of culture, which is a key theme of this 

thesis. This study asks how the judicial organs examining this crime have struck 

a balance between the competing interests of justice and culture, and a 

cornerstone of the CDF case focuses on the weight to be attributed to tribal 

traditions.

The issues and challenges faced by the tribunal in its deliberations will be 

examined, as well as assessing the contribution that the Special Court has made

1 Prosecutor v Atex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu (“The AFRC Case”) 
SCSL-04-16-T.
2 Prosecutor v Moinina Fofana and Allieu Kondewa (“The CDF Case”) SCSL-04-14-T.
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in the development of the crime, notably its approach towards ascertaining the 

scope of 'enlistment' and 'active participation', as well as the appropriate 

standard of mens rea to be applied.

4.2 The AFRC Case

The first ever convictions for child recruitment took place in the AFRC Case, 

when three members of the Armed Forces Revolutionary Council - Alex Tamba 

['Gullit'] Brima, Ibrahim ['Bazzy'] Kamara and Santigie Borbor ['Five-Five'] 

Kanu - were found guilty. Although indicted separately between March and 

September 2003,* * 3 on 27 January 2004, the Trial Chamber ordered the joint trial 

of Brima, Kamara and Kanu.4 Tire three pleaded not guilty to all charges.

The Indictment charged the three accused as follows:

At all times relevant to this Indictment, throughout the Republic of 

Sierra Leone, AFRC/RUF routinely conscripted, enlisted and/or used 

boys and girls under the age of 15 to participate in active hostilities. 

Many of these children were first abducted, then trained in 

AFRC/RUF camps in various locations throughout the country, and 

thereafter used as fighters.5

Tire indictment, as discussed below, proved problematic. This can be attributed 

in part to its expansive nature: the Prosecution charged the three accused with

Prosecutor v Alex Tamba Brima (Indictment) SCSL-03-06-T001-B (7 March 2003); Prosecutor v
Brima Bazzy Kamara (Decision approving the indictment, the warrant of arrest, and order for non
disclosure) SCSL-03-10-1-002 (28 May 2003); Prosecutor v Santigie Borbor Kanu (Decision approving 
the indictment, the warrant of arrest, and order for transfer and detention, and order for non-public 
disclosure) SCSL-03-13-1-002 (16 September 2003).
4 Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu (“The AFRC Case”) 
(Decision and order on Prosecution motions for joinder) SCSL-03-06-PT-088, SCSL-03-06-PT-088-1I 
(28 January 2004).
5 Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu (“The AFRC Case”) 
(Indictment) SCSL-04-16-PT-006 (5 February 2004) [Hereafter ‘AFRC Indictment’] [65].
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the crime of child soldier recruitment in the entire country of Sierra Leone, and 

over a period of three years. More specificity would have resulted in a less 

troublesome experience for the Prosecution team.

In its pre-trial brief, the Prosecution stated that 'thousands of children were 

abducted from all over Sierra Leone... and underwent military training at 

AFRC/RUF camps'6 and elaborated on its accusations in its opening statement:

Sadly, the AFRC/RUF campaign included the abduction of children 

and the recruitment of children into the rank and file of the 

AFRC/RUF... You will hear evidence from these very former child 

soldiers, children who at an age less than 15 years old had been 

manufactured into rebels. They will tell this Chamber of how the 

AFRC/RUF forced them to carry guns and to participate in attacks. 

Some of them killed civilians, some raped women, women old enough 

to be their mothers. They amputated hands and feet of civilians. They 

burnt and they looted worldly possessions from civilians. The 

AFRC/RUF trained many of these children in military operations 

alongside adults at camps such as Rosos. At Camp Rosos alone, as 

witnesses will testify, about 60 small boys were trained in military 

tactics and the use of weapons.7

The Prosecutor alleged that the accused committed their crimes as either actions 

within a joint criminal enterprise or as a reasonably foreseeable consequence of 

the joint criminal enterprise.8 Therefore, he proposed that each of the three 

were allegedly individually criminally responsible pursuant to Article 6.1 of the

6 Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kami (“The AFRC Case”) 
(Prosecution supplemental pre-trial brief pursuant to order to the Prosecution to file a supplemental pre
trial brief of 1 April 2004) SCSL-16-56 (21 April 2004) [182, 465, 748],
7 Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kami (“The AFRC Case”) 
Transcript) SCSL-2004-16-T [Hereafter ‘AFRC Trial Transcript’] (7 March 2005) [40],
8 Ibid [25],
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Statute, in that they knew, or had reason to know, that their subordinates were 

recruiting children, and failed to take 'the necessary and reasonable measures' 

to prevent this occurrence.9

The defence was three-pronged. First, that recruitment of child soldiers 'was 

part of an official governmental policy in Sierra Leone at the relevant times'.10 

Second, the crime was only internationally accepted in 1998 and that the setting 

of fifteen as the age limit was 'arbitrary'.* 11 And third, the AFRC did not possess 

the 'characteristics of a traditional military organisation', nor the 'grand 

military strategy',12 to be considered as a 'military organisation' within the 

meaning of international law. Instead, the AFRC was 'comprised of various 

groups with constantly changing compositions not related to each other and 

having different commanders'.13

A detailed summary of the testimony provided by prosecution and defence 

witnesses can be found in Appendix A.

4.2.1 Judgment

In a 630-page judgment the Special Court found each of the trio of defendants 

guilty on 11 counts of war crimes and crimes against humanity. The Court 

imposed single sentences of 50 years for Brima, 45 years for Kamara, and 50 

years for Kanu, to incorporate credit for time served since their arrests in 2003. 

The Trial Chamber found evidence of conscription, enlistment and use in 

armed conflict of children under fifteen years of age, and the Trial Chamber 

outlined the AFRC's motivation for doing so as follows:

9 Ibid [26],
10 AFRC Trial Transcript (5 June 2005) [19]. Opening Statement by Mr Knoops, for Accused Kanu.
11 Ibid [19-20],
12 Ibid.
13 Ibid.
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The AFRC fighting faction used children as combatants because they 

were easy to manipulate and program, and resilient in battle. Most, if 

not all, of the children in question were forcibly abducted from their 

families or legal guardians. In addition to having been kidnapped, 

child soldiers described having been forced into hard labour, and 

military training, and sent into battle, often on the frontlines. They 

were also beaten; forced to watch the commission of crimes against 

family members; injected with narcotics to make them fearless; 

compelled to commit crimes including rape, murder, amputation and 

abduction; used as human shields; and threatened with death if they 

tried to escape or refused to obey orders.14

In addition, the Trial Chamber found that 'forcing children to undergo military 

training in a hostile environment constitutes illegal use of children pursuant to 

Article 4(c)'.15

The defence had argued that some of the evidence on the specific ages of the 

alleged child soldiers was inconclusive,16 and for this reason the Chamber 

pointedly stated that they 'excluded all evidence related to child soldiers where 

it was not clear that the evidence referred to soldiers under the age of 15'.17 The 

testimony of three child soldier witnesses was relied on by the Trial Chamber in 

its judgment.

Witness TFI-157 was aged 13 when he was abducted.18 Although cross 

examination revealed that he had never fought during his time with the rebels,

14 Prosecutor v Alex Tamba Brima, Brim a Bazzy Kamara and Santigie Borbor Kanu (“The AFRC Case”) 
(Judgment) SCSL-04-16-T (20 July 2007) [362-363] [Hereafter ‘AFRC Trial Judgment’].
15 Ibid [364], Article 4(c): Conscripting or enlisting children under the age of 15 years into armed forces 
or groups or using them to participate actively in hostilities.
16 Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kami (“The AFRC Case”) 
(Kamara Defence Final Brief), SCSL-16-603 (II December 2006) [310]; (Kanu Defence Final Brief), 
SCSL-16-607 (8 January 2007) [75-80],
17 AFRC Trial Judgment (n 14) [352],
18 AFRC Trial Transcript (22 July 2005) [56-57],

177



the Trial Chamber placed particular emphasis on a number of incidents he 

described. First, the child was exposed to violence,19 was physically beaten by 

his captors,20 and was threatened.21 Second, he was forced to carry goods for the 

troops, such as rice, luggage and arms.22 Third, he underwent military 

training.23 And fourth, he was forcibly given drugs.24

Witness TF1-158 was aged 18 when he testified in 2005, and therefore aged 11 

when abducted in 1998.25He had spent one week at the Camp Rosos training 

camp, and each morning there was a muster parade where all the recruits 

assembled at the field for training, when they learned how to 'crawl on the 

ground and then to cock the gun and fire'.26 There were between 300 and 350 

people at the camp,27 aged 'seven years, some eight, some nine, ten onwards'.28

Witness TF1-167, otherwise known as 'Junior Lion', testified that he was given 

control of a battalion by Alex Tamba Brima at Camp Rosos.29 At the camp he 

assisted the training instructor30 with the provision of three weeks training for 

adults, a few women, and children aged between 10 and 15 years old.31 The 

children who were trained were called the Small Boy Unit (SBU),32 and they 

were trained on weapon handling, tactics, firing and manoeuvring.33 After 

training they were shared into battalions.34 In the witness's battalion, he had 13
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Ibid [67-82],
AFRC Trial Transcript (25 July 2005) [5].
Ibid [20],
AFRC Trial Transcript (22 July 2005) [62-63], [82]; (26 September 2005) [22], 
AFRC Trial Transcript (25 July 2005) [4-5].
Ibid [5-17],
AFRC Trial Transcript (26 July 2005) [29].
Ibid [39],
Ibid.
Ibid [39-40],
AFRC Trial Transcript (15 September 2005) [67],
AFRC Trial Transcript (20 September 2005) [I 18].
AFRC Trial Transcript (15 September 2005) [65],
Ibid [66],
Ibid.
Ibid.
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boys, aged between 10 and 15 years of age.35 The witness received all orders 

from Alex Tamba Brima and reported to him.36

The main issues analysed by the Chamber in determining the guilt of the three 

accused are now discussed. The Trial Chamber's interpretation on the key 

elements - actus reus, mens rea and liability - will be examined. This judgment 

also illustrates the inadequacies of joint criminal enterprise as a mode of 

liability.

Actus reus: Conscription and Enlistment

The Trial Chamber outlined that the crime contains three elements, namely 

conscription or enlistment, and use.

The AFRC judgment defined conscription as encompassing 'acts of coercion, 

such as abductions and forced recruitment by an armed group against children, 

committed for the purpose of using them to participate actively in hostilities'.37 

This was an excellent opportunity for the Trial Chamber to provide a clear 

explanation of the specific meaning of conscription, a term that has been 

judicially overlooked,38 but the Trial Chamber faced criticism for choosing to 

define the concept in relation to abduction.39 However, the issue comes down to 

the fact that the majority of the evidence placed before the Tribunal related to 

abduction, which it acknowledged - 'the only method described in the evidence 

is abduction'.40 For that reason, the Trial Chamber had to define conscription in

35 Ibid [67],
36 Ibid [72],
37 AFRC Trial Judgment (n 14) [734],
38 Sandesh Sivakumara, ‘War Crimes before the Special Court for Sierra Leone: Child Soldiers, Hostages, 
Peacekeepers and Collective Punishments’ (2010) 8 JICJ 1009, 1013.
39Nolwenn Guibert and Tilman Blumenstock, ‘The First Judgement of the Special Court for Sierra 
Leone: A Missed Opportunity?’ (2007) 6 LPICT 367, 380.
40 AFRC Trial Judgment (n 14) [274],
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terms of the evidence it was assessing,41 and hence the emphasis on the element 

of coercion. Coercion was also central to the definition of conscription outlined 

by Justice Robertson in his dissent in Prosecutor v Hinga Norman, as discussed in 

the previous chapter, where he determined that it implied some use of force.42

In the author's view, the use of the word 'coercion' establishes quite clearly that 

conscription entails a process whereby a given child was given no choice in 

joining an armed group. This, while not revolutionary, does go some way 

towards establishing a clear definition of conscription, one of the main elements 

of the crime as articulated by the Statute. By defining conscription in terms of 

acts of coercion such as abduction, it creates a distinction between the unlawful 

conscription of children into armed conflict, and the lawful concept of 

conscription, whereby legitimate governments can instigate policies that legally 

oblige its citizens to serve in the armed forces.43 It is a worthwhile endeavour to 

define conscription within the terms of the crime in clear and narrow terms, as 

it forms a key part of the actus reus which is distinct from enlistment.

The defence expert witness claimed that the children who fought alongside the 

AFRC did so voluntarily, but the Trial Chamber pointed out a lack of 

supporting evidence for this claim44 and went on to define enlistment as:

[AJccepting and enrolling individuals when they volunteer to join an 

armed force of group. Enlistment is a voluntary act, and the child's 

consent is therefore not a valid defence.45

41 As discussed in the next chapter, the ICC was faced with the same problem, yet Judge Odio Benito 
argued that the Court ought to have defined the crime in a general way.
42 The Prosecutor v Sam Hinga Norman (Fourth Defence Preliminary Motion Based on Lack of 
Jurisdiction (Child Recruitment), Dissenting Opinion of Justice Robertson) SCSL-04-14-AR72 (31 May 
2004) [1] [Hereafter ‘Dissenting Opinion of Justice Robertson’].
43 AFRC Trial Judgment (n 14) [734],
44 Ibid [1250],
45 Ibid [735],
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The Trial Chamber clearly and unequivocally removed any doubts concerning 

the issue of voluntary enlistment, and followed the majority decision in the 

Preliminary Motion. This is in contrast to the dissenting opinion of Justice 

Robertson, where he made a distinction between forcible conscription and 

volunteering, and found that voluntary participation by children in non- 

combatant roles, away from the front lines, could be permissible.46 It also gives 

effect to the International Committee of the Red Cross's interpretation of 

Additional Protocol II: '[t]he principle of non-recruitment also prohibits 

voluntary enlistment'.47 As Smith points out, this is undoubtedly the correct 

interpretation, as 'the forcible or voluntary nature of the recruitment is not an 

element of the crime'.48 The means of recruitment is, in fact, ultimately 

irrelevant, and there is really no cause for creating a distinction between 

enlistment and conscription as the end result remains the same. The Trial 

Chamber's ruling is welcome because it gives effect to the ultimate aim of the 

article - to protect children in conflict from recruitment.

Actus reus: 'Using' Child Soldiers

The next element of the actus reus that requires elaboration is the concept of 

'use'. In spite of limited testimony related to the active participation of children 

in combat,49 the Trial Chamber provided an expanded view of the definition of 

'use', ruling that it is not limited to combat participation:

An armed force requires logistical support to maintain its operations. 

Any labour or support that gives effect to, or helps maintain.

46 Dissenting Opinion of Justice Robertson (n 42) [9],
47 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of 
Victims of Non-International Aimed Conflicts (Protocol II), 8 June 1977, Commentary, 4557. 
<http://www.icrc.org/ihl.nsf/COM/475-76000370penDocument> accessed 9 August 2011.
4S Alison Smith, ‘Child Recruitment and the Special Court for Sierra Leone’ (2004) 2 JICL 1141, 1148.
49 AFRC Trial Judgment (n 14) [274],
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operations in a conflict constitutes active participation. Hence carting 

loads for the fighting faction, finding and/or acquiring food, 

ammunition or equipment, acting as decoys, carrying messages, 

making trails or finding routes, manning checkpoints or acting as 

human shields are some examples of active participation as much as 

actual fighting and combat.50

The Trial Chamber therefore held that the concept of 'using' children in combat 

encompasses the use of children in functions other than as front line troops, 

including support roles within military operations, due to the definitive amount 

of risk faced by children undertaking such positions.

There had previously been a grey area regarding the issue of whether children 

who performed these tasks such as were to be classified as child soldiers, and 

how a charge of 'using' child soldiers could be broken down into direct and 

indirect participation. The Convention on the Rights of the Child and the 

Optional Protocol on Children in Armed Conflict both prohibit only the 'direct' 

involvement of children. The use of the term 'direct participation in hostilities' 

implies that what could be classified as 'indirect' participation would fall 

outside of the scope of the provisions. In contrast to this, UNICEF and the non- 

legal Cape Town Principles both broadly interpret the concept of a 'child 

soldier', including positions such as courier, scout, spy, 'bush wife' and decoy 

within the scope of the term, while the Rome Statute includes children who 

'participate actively in hostilities'. This lack of uniformity suggests that if the 

Appeals Chamber had decided to focus on the issue of using child soldiers in its 

Preliminary Motion decision, then it would have faced an uphill battle in 

determining the crystallisation of the crime of using child soldiers for indirect 

participation.

Ibid [737],
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This judgment was the first occasion to apply such an expansive interpretation 

of use, a result that was thought improbable by commentators fifteen years 

ago.51 However, there is a negative side to this expansive definition. By 

including the crime of forced labour of children in a conflict within the realm of 

'active participation', the potency of the crime of child soldier use is effectively 

diluted beyond all recognition, and becomes a 'catch-all' for all elements of 

child participation. Forced labour and sexual offences ought to be rightfully 

viewed as crimes in their own right. Yet, ultimately these arguments must be 

interpreted as secondary to the potential protection of children from misuse 

that may result. Secondly, as Guibert and Blumenstock note, by increasing the 

number of children who classify as those being 'used to participate actively in 

hostilities', these children are then no longer considered as civilians, but as 

conflict participants, thus reducing the level of protection provided to them 

under the Geneva Conventions,52 which provide protection to civilians as long 

as they do not take an direct part in hostilities.53 This point was also made by 

the Special Court in the later RUF case, which determined that:

[A]n overly expansive definition of active participation in hostilities 

would be inappropriate as its consequence would be that children 

associated with armed groups lose their protected status as persons 

hors de combat under the law of armed conflict.54

In addition, the decision of the Trial Chamber to make a list of activities which 

constituted 'active participation' is problematic. Just as it considered 'finding or 

acquiring food' to constitute 'active participation, the Trial Chamber in the later

51 Lisa M. Hitch ‘International Humanitarian Law and the Rights of the Child: Article 38’ (1990) 7 
NYLSJI1R 64, 78.
51 Guibert and Blumenstock (n 39) 381.
53 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of 
Victims of Non-International Armed Conflicts, 1125 U.N.T.S. 3, Article 13(3) (entered into force 7 
December 1978; accession by Sierra Leone on 21 October 1986).

Prosecutor v Issa Nassau Sesay, Morris Kallon and Augustine Gbao (“The RUF Case”) (Judgment) 
SCSL-04-15-T SCSL (2 March 2009) [1723] [Hereafter ‘RUF Trial Judgment’].
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RUF judgment ruled that performing domestic chores did not constitute active 

participation, as such activities were not directly related to the hostilities and 

did not support the military operation of the armed group.55 This discrepancy 

highlights the inadequacies of engaging in list-making exercises, and illustrates 

the need for case-by-case assessments.

As will be discussed below, the International Criminal Court, following advice 

from the United Nations Special Representative on Children in Armed Conflict 

to refrain from listing specific activities as falling within the ambit of 'active 

participation',56 instead proceeded on a case-by-case basis to determine whether 

an 'essential support function' had been fulfilled by a given child in a given 

case.57

Mens rea: 'Knew or should have known'

The Trial Chamber chose to include 'knew or should have known' as the 

required standard of knowledge on the part of the perpetrator in regards to the 

ages of the children recruited,58 therefore mirroring the provisions in the 

Elements of Crimes, as discussed in Chapter 2,59 and incorporating negligent 

liability into its interpretation of the crime. This entails the standard of the 

reasonable person, and asks whether an accused had 'reasonable cause' to 

believe or suspect that the child concerned was under the age of 15 years. The 

Trial Chamber in the CDF judgment, as will be examined below, took a slightly 

different approach in determining the elements.

55 Ibid [514],
56 Amicus curiae brief of the United Nations Special Representative of the Secretary-General on Children 
and Armed Conflict submitted to the ICC in application of Rule 103 of the Rules of Procedure and 
Evidence, pursuant to the Decision Inviting Observations from the Special Representative of the 
Secretary-General of the United Nations for Children and Armed Conflict, of Trial Chamber I of the 
International Criminal Court (18 February 2008) 20-21.
^Prosecutor v Thomas Lubanga (Trial Chamber Judgment) ICC-01/04-01/06-2842 (14 March 2012) 
[628] [Hereafter ‘Lubanga Trial Judgment’].
58 Ibid [729],
59 REFERENCE PAGE
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The decision to allow for negligence is commended, as it accounts for policies of 

reckless recruitment with no regard for age, and is the standard of knowledge 

best suited to promoting child protection. A requirement that a perpetrator 

definitively 'knew' that a given child was fourteen and not fifteen creates a 

significantly higher burden of proof for the prosecutor, while allowing for 

negligence in failing to adequately ascertain recruits' dates of birth places 

responsibility on recruiters to verify ages.

Culture: Defining childhood

While the Defence did not dispute the criminal or customary nature of the 

Charges, given that the Preliminary Motion above had confirmed them, they 

argued that it was 'arbitrary' to set the specific age of 15 as a threshold for 

criminalising the recruitment of soldiers.60

The Kanu defence team in particular focused on the premise that the Sierra 

Leone government had a history of child recruitment that 'goes as far back as 

the reign of the late President Siaka Stevens [from] 1978 until 1985 [which then] 

continued even during the reign of President Kabbah from 1996 onwards'.61 The 

same counsel also claimed that setting the age limit at 15 years was arbitrary 

because 'the ending of childhood [in the traditional African setting] has little to 

do with achieving a particular age and more to do with physical capacity to 

perform acts reserved for adults'.62

The common defence expert, Osman Gbla, acknowledged that there was 

widespread recruitment and use of children by all parties to the conflict, but

60 Guibert and Blumenstock (n 39) 380.
61 Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu (“The AFRC Case”) 
(Sentencing Hearing Transcript) SCSL-04-16-T (16 July 2007) [60-61] [Hereafter ‘AFRC Sentencing 
Hearing Transcript’].
62 Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu (“The AFRC Case”) 
(Kanu Defence Final Brief) SCSL-16-607 (8 January 2007) [75].
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also attempted to provide cultural justification for the practice: 'in a traditional 

African setting, the concept of childhood is related to the ability to perform 

tasks, not to age'.63 The report also argued that the practice of using children in 

conflict was long established in Sierra Leone, dating back to the late 1970s,64 and 

that no proper training was ever given to army soldiers to educate them on the 

international prohibition of child recruitment.65

The Trial Chamber naturally followed the ruling of the Appeals Chamber that 

the crime had ascertained customary status, and, as a custom, applied to 

children under 15 years of age.65 If further rejected any defence based on 

cultural distinctions on defining 'childhood', due to the domestic law of Sierra 

Leone defining a child as a person under 16 years of age, as follows:

The Prevention of Cruelty to Children Act (1926), which states in 

Article 1.2 that "For the purposes of this Ordinance, unless the context 

otherwise requires, 'child' means a person under the age of sixteen 

years; [..,]".67

This existence of this piece of legislation can safely be described as a stroke of 

good luck for the Trial Chamber. It relieved it of the burden of having to 

involve itself in cultural considerations of childhood, and provided a strong 

basis for rejecting the defence's arguments based on traditional African 

standards. This is also evidence of the profound reluctance on the part of the 

international criminal judiciary to make cultural pronouncements, which also 

features strongly in the next section of this chapter, dealing with the appeal in 

the CDF case.

63 Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu (“The AFRC Case”) 
(Exhibit D-37: Osman Gbla, (Research Report) ‘The Use of Child Soldiers in the Sierra Leone Conflict’) 
SCSL-04-16-T, (11 October 2006) [9],
64 Ibid [33-37],
65 Ibid [55],
66 AFRC Trial Judgment (n 14) [731],
67 Ibid.
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Defence: Mistake of law

Counsel representing Brima and Kanu claimed that mistake of law should serve 

as a defence to the charge of child recruitment, in addition to the charge of 

forced marriage, given the prevailing and accepted practices in Sierra Leone at 

the time.68 Kanu's counsel argued that the fact that it had been an accepted 

policy of the Sierra Leone Army to recruit child soldiers should indicate that 

accused was acting in good faith in following the policy applied by his own 

government.69

This position was not accepted by the prosecution, who submitted that it was 

not necessary to decide whether mistake of law was, in fact, a valid defence70 

and argued in its closing statement that the accused was attempting to plead a 

defence of ignorance of the law.71 Reference was made to Article 32(2) of the 

Rome Statute, which outlines the defence of mistake as follows:

A mistake of law as to whether a particular type of conduct is a crime 

within the jurisdiction of the Court shall not be a ground for excluding 

criminal responsibility.

The prosecution interpreted this as providing that ignorance of the law is no 

excuse - ignorantia juris non excusat - and referred to the 2004 Appeals Chamber 

decision:

Citizens of Sierra Leone and, even less, persons in leadership roles 

cannot possibly argue that they did not know that recruiting children 

was a criminal act in violation of international humanitarian law.72

<l!< AFRC Trial Transcript (7 December 2006) [78],
69 AFRC Sentencing Hearing Transcript (n 61) [79]
70 AFRC Trial Transcript (7 December 2006) [78].
71 Ibid [78-79],
72 Ibid [80],
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The Trial Chamber was not persuaded by the mistake of law defence, ruling:

The rules of customary international law are not contingent on 

domestic practice in one given country. Hence it cannot be argued that 

a national practice creating an appearance of lawfulness can be raised 

as a defence of conduct violating international norms.73

The Trial Chamber also ruled that the fact that 'young children were forcibly 

kidnapped from their families, often drugged, and forcibly trained to commit 

crimes against civilians' prevented each of the accused from making the claim 

that he 'did not know that he was committing a crime in recmiting and using 

children for military purposes'.74

As Guibert notes, this element of the judgment is consistent with the 

jurisprudence of the international criminal tribunals, which have established a 

high threshold for accepting a mistake of law defence.75

This is an interesting point in the judgment. The denial of the defence of 

mistake of law effectively gave the International Criminal Court (ICC) a 

precedent to deny it in the Lubanga trial, as examined in the next chapter. It 

was also a shrewd decision to deny the mistake of law defence, as to allow it 

would have exposed the Statute to attack and created a bad precedent for 

future cases on child recruitment before the Special Court. By declaring that no 

mistake could possibly have been made as to the illegality of child recruitment 

during the relevant time period, the Trial Chamber effectively denied the 

defence to all accused before the Special Court. It also sends a strong message to 

would-be recruiters, which is a powerful tool in encouraging deterrence.

73 AFRC Trial Judgment (n 14) [732],
3 AFRC Sentencing Hearing Transcript (n 61) [38]. 

75 Guibert and Blumenstock (n 39) 381.
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Mode of liability: Joint criminal enterprise

The defence argued that in order to be found guilty on the basis of joint 

criminal enterprise liability, the common plan as implemented by the members 

of the enterprise must have had the aim of committing crimes within the 

jurisdiction of the Court, and the aim in question was merely to reinstate the 

army into power.76 The prosecution argued that the common purpose must 

either amount to or involve the commission of crimes, as outlined in the 

Prosecutor v Tadic Appeal Chamber judgment at the ICTY:

The existence of a common plan, design or purpose which amounts to 

or involves the commission of a crime provided for in the Statute. 

There is no necessity for this plan, design or purpose to have been 

previously arranged or formulated. The common plan or purpose 

may materialise extemporaneously and be inferred from the fact that a 

plurality of persons acts in unison to put into effect a joint criminal 

enterprise.77

Therefore, regardless of whether the common purpose of the enterprise was to 

regain control of the country, this purpose still entailed committing crimes 

within the jurisdiction of the court.78

However, the Trial Chamber rejected joint criminal enterprise as a theory of 

responsibility, stating that it was 'defectively pleaded'79 due to an error in the 

indictment, and agreed with the defence teams that purpose of the alleged 

enterprise as outlined in the indictment - 'to take any actions necessary to gain

76 Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kami (“The AFRC Case”) 
(Brima Final Trial Brief), SCSL-16-595 (1 December 2006) [56-59]; (Kamara Defence Brief), SCSL-I6- 
597 (1 December 2006) [47],
77 Prosecutor v Dusko Tadic, (Appeal Judgment) ICTY-94-I-A, (15 July 1999) [ 104],
7K AFRC Trial Transcript (7 December 2006) [701J.
79 AFRC Trial Judgment (n 14) [85],
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and exercise political power and control over the territory of Sierra Leone' - 

was not a criminal offence within the Statute of the Special Court.80

In its judgment, the Trial Chamber, acknowledging that the concept of JCE 

emanates from custom and not from the Special Court's Statute,81 examined the 

relevant caselaw. The successful prosecutions of JCE at the ICTY had the aim of 

the 'permanent forcible removal of Bosnian Muslim and Bosnian Croat 

inhabitants...',82 a clear example of an international crime, and the indictments 

then went on to list the crimes perpetrated in pursuit of this goal, a structure 

that was not followed by the prosecution in the given case.

The Chamber also derived precedent from the ICTY case of Prosecutor v Milorad 

Krnojelac, wherein the Trial Chamber outlined that four categories of additional 

information must be included in an indictment alleging joint criminal 

enterprise. These included the nature or purpose of the joint enterprise, the time 

period of its existence, the identity of those engaged and the nature of each of 

the accused's participation in the enterprise.83 The prosecution failed to specify 

a time period during which the JCE is alleged to have existed,84 and failed to 

sufficiently demonstrate the existence of an enterprise between the three 

accused.85

The Chamber therefore overruled the pre-trial Chamber ruling, which, amid 

claims by the Defence that the JCE was insufficiently pleaded, had held:

80 Ibid [67],
81 Ibid [61],

Ibid [68], citing Prosecutor v Radoslav Brclanin (Sixth Amended Indictment) IT-99-36-PT (9 
December 2003), [27.1]; Prosecutor v Momcilo Krajisnik (Consolidated Amended Indictment) IT-00- 
39&40-PT (7 March 2002) [4]; Prosecutor v Milomir Stakic (Fourth Amended Indictment) 1T-97-24-PT 
(10 April 2002) [26],
83 The Prosecutor v Milorad Krnojelac, (Third Krnojelac Decision on the Form of the Second Amended 
Indictment), IT-97-25-PT (11 May 2000) [16],
84 AFRC Trial Judgment (n 14) [77],
85 Ibid [81],

190



[T]he nature of the alleged joint criminal enterprise was pleaded with 

the degree of particularity as the factual parameters of the case 

admits.86

In addition, the Chamber objected to the Prosecution's pleading of two forms of 

JCE liability - responsibility for crimes committed as 'actions within' the 

enterprise, and also crimes that were a 'reasonably foreseeable consequence of 

the joint criminal enterprise'.87 By pleading both types of JCE, the Prosecution 

had prevented the defence teams from understanding the material elements of 

the JCE charges against them.88 By including reasonably foreseeable crimes in 

the indictment, the prosecution had neglected to account for the basic principle 

of international humanitarian law that engagement in armed conflict is not in 

itself an international crime, and therefore the indictment appeared to 'blur' the 

concepts of jus ad bellum and jus in bello by including charges relating to the 

foreseeability of international crimes in an enterprise that was not inherently 

criminal.89 A ruling of the Special Court's Appeals Chamber three years 

previously should have been an indication for the prosecution of its impending 

failure on this point, as it had specifically ruled that 'there is no rule against 

rebellion in international law'.90

The fact that the joint 'enterprise' established by the AFRC and RUE following 

their coup in 1997 had publicly stated their collaborative aim as bringing 'peace 

and stability' to the nation was deemed of critical import to the Chamber,

86 Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu (“The AFRC Case”) 
(Decision and Order on Defence Preliminary Motion on Defects in the Form of the Indictment) SCSL-04- 
16-PT (1 April 2004) [52],
87 AFRC Indictment (n 5) [34],
88 AFRC Trial Judgment (n 14) [71],
89 Ibid [72],
90 Prosecutor v Morris Kallon and Brima Bazzy Kamara (Decision on Challenge to Jurisdiction: Lome 
Accord Amnesty) SCSL-2004-15 (13 March 2004) [54],
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which was persuaded that the intention of the enterprise was therefore not to 

commit widespread crimes.91

This was undoubtedly the correct decision by the Chamber, and illustrated the 

mistakes made by the prosecution in attempting to, as JCE critics put it, 'Just 

Convict Everyone'.92 Guibert and Blumenstock accurately noted that to 'allow 

such actions as "acquisition of political power and control" to suffice as the 

common purpose of a JCE would do away with the 'criminal' element of the 

joint enterprise'93.

The Chamber instead found the three accused guilty on the basis of Article 6.1, 

but this setback for the prosecution's case resulted in the focus resting on crimes 

committed only in the Freetown and Bombali areas, where a direct command 

role could be demonstrated, and not atrocities alleged to have occurred in the 

rest of the country as a result of the JCE.94

The JCE conception of liability was also rejected in the CDF case, examined 

below. While this thesis argues that JCE can serve as an appropriate means of 

ensuring the liability of those who may be removed from the commission of 

child soldier recruitment, the faults in this case relate specifically to errors in 

phrasing the indictment, and not to the theory itself. However, the future of JCE 

in international criminal law is looking uncertain, with a steady shift away from 

using it as a mode of liability, which will be exacerbated when its champion, the 

ICTY, concludes its work. The recent decisions at the ICC have indicated a

91 AFRC Trial Judgment (n 14) [75-76].
92 Marco Sassoli and Laura M. Olson, ‘The Judgment of the ICTY Appeals Chamber on the merits in
the Tadic case’ (2000) 839 1RRC 739-769; Mohammad Elewa Badar, ‘“Just Convict Everyone!” - Joint 
Perpetration: From Tadic to Stakic and Back Again’ (2006) 1 ICLR 2 293- 302; Mark A. Drumbl, 
Atrocity, Punishment, and International Law (CUP 2007) 25.
93 Guibert and Blumenstock (n 39) 376.
94 William Schabas, ‘Special Court for Sierra Leone Rejects Joint Criminal Enterprise’, The Trial of 
Charles Taylor, June 2007 <http://charlestaylortrial.wordpress.com/expert-commentary/professor- 
william-schabas-on-afrc-decision> accessed 20 July 2011.
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marked preference for co-perpetration, which will be discussed in detail in the 

next chapter.

4.2.2 Verdict

The Trial Chamber found all three accused guilty pursuant to Article 6(1) of the 

Statute of the Special Court Special Court, on the grounds that they had 

personally planned, instigated, ordered, committed or otherwise aided and 

abetted the charged crimes.

Brima was found guilty of recruiting children in Freetown, in the Western Area 

and in Rosos, Bombali District.95 The Trial Chamber ruled that Brima had 

ordered each soldier to provide military training to a young boy between the 

ages of ten and 12 years old, therefore determining that the necessary elements 

of recruitment of child soldiers had been sufficiently proven.96 Kanu was found 

guilty of planning the abduction of children in Bombali District and the 

Western Area,97 who were later forced to commit atrocities and carry goods.98 

Kamara was similarly found guilty of planning the abduction and use of child 

soldiers in the Bombali District and the Western Area.99

The prosecution, in its statement prior to sentencing, argued that the extent of 

the impact of this crime on its victims should be considered as aggravating 

factors in determining sentences.100 As the Chamber made specific mention to 

the additional trauma caused to these children by their lack of childhood and

9> AFRC Sentencing Hearing Transcript (n 61) [17].
x' Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu (“The AFRC Case”) 
(Judgment Hearing Transcript) SCSL-04-16-T (20 June 2007) [14-15].
97 Ibid [31],
98 Ibid [15-15],
99 Ibid [24],
100 Ibid [22-23],
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deprivation of education, they appeared to have considered these as 

aggravating factors:

With regard to the recruitment and use of child soldiers, the Trial 

Chamber recalls that the victims were abducted from their families, 

often in situations of extreme violence, often drugged and trained to 

kill and forced to commit crimes against innocent civilians. These 

children were robbed of their childhood and many lost a chance of an 

education.101

The reaction internationally to the convictions was unsurprisingly 

overwhelmingly positive and was viewed by many NGOs, news outlets and 

pressure groups as a victory for African children. 102 The UN Special 

Representative for Children and Armed Conflict, Ms Radhika Coomaraswamy 

noted:

This first verdict sends a strong signal to the perpetrators and it will 

have a crucial deterrence effect. These crimes have to stop. This first 

triple conviction will motivate the international community to pursue 

its fight against impunity.103

David Crane, the first prosecutor at the Special Court described the verdict as a 

watershed moment for human rights:

101 Ibid [25-26],
102 Jennifer Hollett, ‘Rebels jailed for 'heinous' crimes; Sierra Leone court gives trio 45-50 years for 
atrocities committed during brutal civil war' Toronto Star (22 July 2007); Mark Tran "Three found guilty 
in Sierra Leone war crimes trial’ The Guardian (London, 20 June 2007); Human Rights Watch, ‘Sierra 
Leone: Landmark Convictions for Use of Child Soldiers’ (New York, 20 June 2007); United Nations 
News Centre, Rebel leaders found guilty in first verdicts from UN-backed court in Sierra Leone (New 
York, 20 June 2007).
103 Radhika Coomaraswamy, ‘First convictions on recruitment and use of child soldiers’. Statement by the 
Office of the Representative of the Secretary General for Children and Armed Conflict, 21 June 2007.
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This particular judgment sets the cornerstone forever - those who 

recruit children into an armed force are criminally liable.104

This decision has a number of strengths and weaknesses. First, the strengths. It 

specifically provided that voluntariness is no defence, it categorically denied 

the mistake of law defence and it incorporated negligent liability into the 

knowledge requirement. Cumulatively, these rulings provide a strong ruling in 

terms of child protection. They deny a perpetrator the opportunity to claim that 

a child volunteered, that he did not know it was a crime, nor that he was 

unaware that a given child was under fifteen, when he ought to have known. 

However, the judgment also broadly interpreted 'use' of children to participate 

actively in a conflict. As already noted, by including too many acts within the 

ambit of 'child solider', children risk losing their civilian status, and the 

protection this provides them via the Geneva Conventions. In addition, the 

concept of use ought to be assessed on the merits of an individual case, and on 

the characteristics of each individual conflict. The test should relate to the 

amount of danger and personal risk that a child is exposed to, whether from the 

'enemy', or their own armed group or force.

The next section examines the conviction and subsequent acquittal of Allieu 

Kondewa in the CDF case, which had begun with the Preliminary Motion on 

the crime, discussed in the last chapter. This acquittal brings to the fore the 

cultural intricacies presented by the phenomenon of child soldiers in Africa.

104 Clarence Roy-Macauley, ‘Special Court Convicts 3 of Sierra Leone War Crimes’ The Washington 
Post (21 June 2007)



4.3 Conviction and Acquittal of Allieu Kondewa: Considering Culture

A few months after the conclusion of the AFRC case, the judgment was 

delivered in the CDF case, against the two remaining accused, Moinina Fofana 

and Allieu Kondewa. The Court again demonstrated its willingness to entrench 

this crime in its jurisprudence by convicting Allieu Kondewa on a single count 

of child soldier enlistment.

Fofana was convicted on four counts of war crimes and Kondewa was found 

guilty on five counts, including the war crime of child recruitment. They were 

both acquitted of the crimes against humanity charges against them, on the 

basis that the prosecution had failed to demonstrate that the inhumane acts and 

violent acts alleged were directed against a civilian population.105

Unlike the definitive consensus in the AFRC case, the CDF judges held some 

strongly conflicting views, with Justice Bankole Thompson dissenting to the 

extent that he would have acquitted both men of all charges. Justice Itoe also 

dissented, and argued that Fofana should have been found guilty of child 

recruitment. Justice Boutet concurred with the majority, but he provided a 

separate written judgment. This lack of agreement demonstrates one of the key 

obstacles faced by the judging panel, composed both at Trial and on appeal of 

one Sierra Leonean and two international judges, and that is the historical 

background of the conflict.106 Both Sierra Leonean judges grappled with their 

personal views on the role played by the CDF in assisting a return to 

democratic rule.

Unlike the AFRC case, the indictment in the CDF case was faced with issues 

relating to the cultural practice of initiating children into armed groups, due to

m Prosecutor v Moinina Fofana and Allieu Kondewa (“The CDF Case”) (Judgment) SCSL-04-14-T (2 
August 2007) [119] [Hereafter CDF Trial Judgment].
106 Thierry Cruvellier, ‘From the Taylor Trial to a Lasting Legacy: Putting the Special Court Model to the 
Test’ International Centre for Transitional Justice (New York, January 2009) 26.
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the nature of the Kamajor society and its use of tribal rituals. The indictment 

outlined that the accused were charged with three modes of committing the 

crime: initiation or enlistment, and/or the use of children in armed conflict.107 

The judges in this case - both at trial and appeal - were therefore faced with 

one of the most challenging facets of the crime of child recruitment, the 

question of cultural diversity. This decision was ultimately criticised for its 'un- 

nuanced' rejection of the importance of such traditional aspects of the CDF 

organisation, which may have alienated some Sierra Leoneans.108

4.3.1 Trial Judgment

The transcripts and judgment in the CDF trial make for uncomfortable reading. 

They explicitly detail the variety of cruel and brutal punishments and murder 

methods employed by the Kamajors.109 Numerous references are made 

throughout to the use of children in the conflict: as bodyguards,110 in active 

combat111 and monitoring checkpoints.112 All child combatants used by the CDF 

were called 'Small blunter' and children as young as seven years of age would 

enter battle with the Kamajors.113 The evidence further suggests that the 

recruitment and use of children created significant problems for the CDF 

leadership, as the children became increasingly violent and uncontrollable, to

107 Prosecutor v Sam Hinga Norma, Moinina Fofana and Allien Kondewa (“The CDF Case”) 
(Indictment) SCSL-04-14-T (4 February 2004) [29],
108 James Cockayne, ‘Hybrids or Mongrels? Internationalized War Crimes Trials as Unsuccessful 
Degradation Ceremonies’ (2005) 4 JHR 455, 460.
109 CDF Trial Judgment (n 105) [401,409, 423, 474, 522, 565, 639, 655],
11(1 Prosecutor v Sam Hinga Norma, Moinina Fofana and Allieu Kondewa (“The CDF Case”) (Transcript 
of Witness TF2-079) SCSL-04-14-T (27 May 2005) [12-13] [Hereafter ‘CDF Trial Transcript’].

Ibid (Witness TF2-218) SCSL-04-14-T (7 June 2005) [16-17]; (Witness TF2-EW2) SCSL-04-14-T 
(16 June 2005) [15-19],
112 Ibid (Witness TF2-218) SCSL-04-14-T (7 June 2005) [32-33],
113 CDF Trial Judgment (n 105) [667 - 668],
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the extent that they attacked and 'molested' several senior members of the War 

Council.114 The key elements of the judgment shall now be examined.

The Precedent of the Appeals Chamber Motion

As the Appeals Chamber had already addressed the issue of the customary 

nature of the crime of child recruitment, the Trial Chamber did not consider the 

issue in great detail.115 It acknowledged that a prohibition of child recruitment 

was omitted from the Geneva Conventions, save only for Article 51(1) of the 

Fourth Geneva Convention, which prohibited the act of 'compelling protected 

persons to serve in the armed or auxiliary forces' on the basis that participation 

by children in the Second World War was then seen as an anomaly, unlikely to 

reoccur.116 The Trial Chamber also referenced the Additional Protocols and the 

Convention on the Rights of the Child, before endorsing the decision of the 

Appeals Chamber.117 However, as noted above, the Appeals Chamber decision 

had specifically referred to the customary nature of the concept of 'recruitment' 

of children, so the Trial Chamber rightly deemed it necessary to analyse the 

terms 'enlistment', 'initiation' and 'using children to participate actively in 

hostilities'.118

Actus reus: Conscription, enlistment and use

In examining enlistment, the Trial Chamber endorsed and followed the AFRC 

Trial Judgment in rejecting any distinction between voluntary and forced 

enlistment, but acknowledged that 'forced enlistment' - essentially

114 CDF Trial Transcript (Witness TF2-011) (8 June 2005) [21-22],
115 CDF Trial Judgment (n 105) [105].
1Ibid [ 186], citing Matthew Happold, Child Soldiers in International Law (MUP 2005) 55. 
117 Ibid [189],
"R Ibid [190],
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'conscription' by another name - represented an aggravated form of the 

crime.119 It ruled:

The distinction between voluntary enlistment and conscription is 

somewhat contrived. Attributing voluntary enlistment in armed 

forces or groups to a child under the age of 15 years, particularly in a 

conflict setting where human rights abuses are rife, is [...] of 

questionable merit.120

The Trial Chamber cited the familiar passage from the travanx prepatoires of the 

Rome Statute on 'participating actively in hostilities'121 and, despite noting that 

the concept was not directly addressed by the Appeals Chamber, determined 

that the decision by the Appeals Chamber to dismiss the entire Motion indicates 

that 'using child soldiers to participate actively in hostilities' was also part of 

customary international law during the time period outlined by the 

indictment.122 This, the Chamber deduced, was 'the only logical conclusion'.123 

However, this interpretation takes the Motion beyond its natural meaning, 

which related to the concept of enlistment, not 'using'. The rationale that 'the 

Motion supported one facet of this crime, so it really supported all facets' is 

somewhat flawed.

1,9 Ibid [192],
120 Ibid.
121 Draft Statute for the International Criminal Court, Report of the Preparatory Committee on the 
Establishment of an International Criminal Court (14 April 1998) UN Doc. A/CONF.183/2/Add.l 21: 
‘The words “using” and “participate” have been adopted in order to cover both direct participation in 
combat and also active participation in military activities linked to combat such as scouting, spying, 
sabotage and the use of children as decoys, couriers or at military checkpoints. It would not cover 
activities clearly unrelated to the hostilities such as food deliveries to an airbase or the use of domestic 
staff in an officer’s married accommodation. However, use of children in a direct support function such as 
acting as bearers to take supplies to the front line, or activities at the front line itself, would be included in 
the terminology.’
122 CDF Trial Judgment (n 105) [197],
123 Ibid.
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In contrast with the AFRC judgment, the Trial Chamber in the CDF case 

provided two sets of elements; one for the enlistment part of the crime (with or 

without force), and one for the 'use' part:

The Chamber concludes that the specific elements of enlisting children

under the age of 15 years into armed forces of groups are:

1. One or more persons were enlisted, either voluntarily or 

compulsorily, into an armed force or group by the Accused;

2. Such person or persons were under the age of 15 years;

3. The Accused knew or had reason to know that such person or 

persons were under the age of 15 years; and

4. The Accused intended to enlist the said persons into the armed 

force or group.

The specific elements of using children under the age of 15 years to

participate actively in hostilities are as follows:

1. One or more persons were used by the Accused to participate 

actively in hostilities;

2. Such person or persons were under the age of 15 years;

3. The Accused kneiv or had reason to know that such person or 

persons were under the age of 15 years;

4. The Accused intended to enlist the said persons into the armed 

force or group.124

The differences between the approaches of the two Trial Chambers are 

negligible, although the CDF judgment provides a more succinct definition of 

enlistment: it is capable of occurring voluntarily or compulsorily, via 

conscription. This is efficient terminology that may reduce the need to

Ibid [195-196] [Emphasis added].
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distinguish between the terms 'enlistment', 'conscription' and 'recruitment'.125 

An intent clause is also included, which simply provides that the relevant acts 

ought to have been committed intentionally. It also specifically provides for 

negligence - 'knew or had reason to know' - which, as already discussed, is the 

knowledge requirement for this crime which best serves child protection 

concerns.

The question of 'initiation', which is not a crime in the Statute, was also 

examined - the first occasion in this jurisprudential analysis where cultural 

concerns were discussed in detail. The Trial Chamber ruled that despite the 

non-criminal nature of the act of initiation, evidence of such would be relevant 

in determining liability. This issue raises questions as to how far the Special 

Court would be willing to go in allowing lawful cultural practices to be clearly 

distinguished from the illegal act of enlistment.

Culture: Initiation as a means of enlistment

Historically, initiation into Kamajor society entailed the preparation of young 

fighters for the job of protecting civilians and territory. Strict rules applied, 

including an absolute prohibition on killing civilians, women and surrendered 

enemies.126 Initiation rendered the Kamajors 'immune to bullets', through the 

connected process of immunisation, which was also performed on civilians and 

women,127 albeit for a fee of 10,000 Leones (circa $2.30).128 However, after the 

coup, there was an increase in the number of initiations and the aforementioned 

rules of conduct were not clearly explained to the new initiates.129 While Hinga

125 Valerie Oosterveld and Andrea Marlow, ‘Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara & 
Santigie Borbor Kanu Case No. SCSL-04-16-T; Prosecutor v Moinina Forfana & Allieu Kondewa Case 
No. SCSL-04-14-T04-16-T’ (2007) 101 AJIL 848, 853.
126 CDF Trial Judgment (n 249) [314],
127 CDF Trial Transcript (27 January 2006) [91-95],
128 CDF Trial Judgment (n 105) [3 16]. Currency conversion correct as of 26 April 2012.
129 Ibid [315],
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Norman determined who would be initiated, it was Kondewa, as High Priest, 

who performed the initiation itself.130 The process involved being marked with 

razor blades and a symbolic bathing at a graveyard one week later.131 If an 

initiate was to become a combatant, they had to undergo training,132 which 

would be followed by a passing out parade to signify the end of training133 and 

the presentation of a certificate signed by Norman and Kondewa.134 Prior to 

joining a conflict, the initiates were given tevi, a combination of burnt human 

ashes and herbs, to rub on their bodies.135

The Trial Chamber held that Kamajor initiation did not necessarily constitute 

enlistment and on that basis ruled that the circumstances of each specific 

initiation should be examined in order to determine whether it amounted to 

enlistment.136 This case-specific analysis allowed the Chamber to avoid making 

any general statements on the place of culture in the courtroom, and to limit the 

scope of the ruling to the case at hand.

The Trial Chamber referenced the testimonies of three witnesses in its 

determination on this issue, and used the evidence of one as the basis for 

convicting Kondewa of the crime of child soldier enlistment.

Witness TF2-140 was abducted by the RUF when he was 13 years of age and 

fought with the group for a year, when he was captured by the CDF. He was 

initiated twice into the Kamajor society, first with a group of adults and 

children, some as young as ten years of age137 and a second time with 28 other 

boys, again aged as young as ten.138 The witness observed four small children

130 Ibid [314],
131 Ibid [317],
132 CDF Trial Transcript (8 June 2005) [44],
133 CDF Trial Judgment (n 105) [3 17]; CDF Trial Transcript (18 February 2005) [7].
134 CDF Trial Transcript (10 February 2005) [43],
135 CDF Trial Judgment (n 105) [317]; CDF Trial Transcript (2 November 2004) [37-43],
136 CDF Trial Judgment (n 105) [969],
137 Ibid [667-668], 
l3s Ibid [670],
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acting as bodyguards for Kamajor commanders, and later worked as security in 

Fofana's compound himself139 and also participated actively in the conflict.140

Witness TF2-004 testified that he had been initiated by the Kamajors alongside 

boys as young as ten years of age.141 His initiation took place after he had been 

provided with a machete and participated in the fighting.142

The testimony of Witness TF2-021 was critical for the Trial Chamber, and 

served as the sole basis for the conviction of Kondewa. He testified on 2 

November 2004 that he was abducted by the RUF when he was nine years old 

and two years later he was captured by the Kamajors, along with seven other 

small boys and three women.143 His first initiation, in a group of twenty boys, 

was performed by Kondewa and entailed rubbing potions on their bodies prior 

to undergoing military training and then entering combat.144 He was given a 

gun and taught how to shoot, and later shot an unarmed woman, looted and 

captured civilians.145 TF2-021 and the other boys at the base were given 'brown- 

brown', a form of cocaine, and marijuana, by Kondewa's commanders.146 He 

was then initiated again, two years later, when aged thirteen.147

As discussed in Chapter 1, initiation into an armed group is a common rite of 

passage in some cultures, and marks the beginning of adulthood.148 The 

initiation in this scenario had a number of key elements which distinguish it 

from a culturally acceptable practice of marking adulthood: initiates were given 

potions to rub on their bodies before going into battle, were told that the

139 Ibid [671-672],
140 Ibid [669],
141 Ibid [685],
142 Ibid [684],
143 Ibid [674],
144 Ibid [675-676], [680],
145 Ibid [676],
146 Ibid [681],
147 Ibid [970],
14!i T. W. Bennett, Using children in armed conflict: a legitimate African tradition? Criminalising the 
recruitment of child soldiers (Halfway House 1998) 5.
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potions would make them strong, were given military training, and were 

subsequently sent into battle.149 These facets of the process illustrated beyond 

any reasonable doubt that it constituted an act analogous to enlistment into the 

military. Although the Trial Chamber understood that initiation and 

participation in battle could potentially be discrete and independent actions, the 

details of the initiation performed on Witness TF2-021, the circumstances in 

which the initiation occurred, and the events that followed, all demonstrated a 

clear link between the act of initiation and intended participation in conflict:

[T]he evidence is absolutely clear that on this occasion, the initiates

had taken the first step in becoming fighters.150

The age of TF2-021 was also critical. Ffe was eleven years old at the time of his 

initiation, an age that is easily distinguishable from a child of fifteen, and 

particularly for a man who regularly performed such ceremonies and therefore 

was regularly in contact with children of all ages.151 The fact that the Trial 

Chamber made this point is interesting, and raises the question of at what age 

does a 'grey area' occur? Can a thirteen year old boy be legitimately mistaken 

for a sixteen year old boy? A linked issue is whether the fact that certain people 

are more experienced at identifying the ages of children (such as teachers, 

youth workers or police officers) should be taken into account.

As a result, Kondewa 'knew or should have known' that he was enlisting an 

under-age child into an armed group. The foundation for this ruling was given 

further credence by the evidence of TF2-021's second initiation, aged thirteen, 

whereby he was given a certificate inaccurately stating his age as twelve, and 

both signed and stamped by Kondewa himself.152

I4y CDF Trial Judgment (n 105) [970],
150 Ibid.
151 Ibid.
152 ,Uwl
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Of particular relevance is the clear and explicit recognition by Kondewa that 

this boy was twelve years of age, in conjunction with the fact that the boy was 

initiated in a manner so fraught with connections to fighting and to conflict, 

which together provided clear evidence of intentional enlistment of a child into 

an armed group.

Effectively, this manner of initiation was tantamount to the illegal act of 

enlisting children to participate actively in armed conflict. The Trial Chamber 

therefore found sufficient basis to convict Kondewa of this crime on the 

grounds of individual criminal responsibility, or direct perpetration, in contrast 

to other conviction counts whereby his liability resulted from aiding, abetting 

or on superior responsibility.153

This ruling found that initiation is not in and of itself an unlawful practice, but 

when it is conducted in circumstances that involve a connection to battle then it 

becomes analogous to enlistment. The Trial Chamber did not rule on the 

legality of initiation as a means of joining a particular society, or its lawfulness 

as a prerequisite to military training, but specifically its use as a means of 

enlistment for those under fifteen. One judge dissented from Kondewa's 

conviction, and other submitted a separate but concurring opinion on this 

matter.

Justice Bankole Thompson, the only Sierra Leonean judge on the three-member 

panel, provided a lengthy dissent from the judgment, in which he argued for 

the acquittal of both accused, resting on his belief in a 'just war' theory, and 

necessity as an absolute criminal defence.154 In relation to child enlistment. 

Justice Bankole Thompson specifically dissented from:

153 Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kami (“The AFRC 
Case”) (Sentencing Judgment) SCSL-04-14-J (9 October 2007) [19],
134 Prosecutor v Moinina Fofana and Allieu Kondewa (Judgment - Separate Concurring and Partially 
Dissenting Opinion of Hon. Justice Bankole Thompson Filed Pursuant to Article 18 of the Statute) SCSL- 
04-14-T (2 August 2007) [66-71] [Hereafter ‘Opinion of Justice Bankole Thompson’]. This approach
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[A]ny findings of fact in relation to the initiation process to the extent 

to which they might have appeared to serve as a basis for the tribunal 

to pronounce on the permissibility or legality of initiation either as a 

cultural imperative for membership of the Kamajor society or as a 

prerequisite for military training for combat purposes in the context of 

the said society.155

However, he did not elaborate on this argument. This was an excellent 

opportunity to expand on the thorny issue of cultural diversity in international 

justice and it is regrettable that Justice Bankole Thompson's preoccupation with 

positing an all-encompassing defence resulted in limited discussion of this 

issue.

Justice Itoe, in contrast, dissented solely on the issue of child enlistment and 

thus outlined his objections into greater detail. He drew a distinction between 

the rituals of initiation and immunisation, noting that it was only as the conflict 

intensified that the two merged to form the alleged act of enlistment. Prior to 

the escalation of the conflict in 1998, the immunisation process had served only 

to render new combatants immune to bullets, but as the fighting intensified, 

civilians also sought out the protection offered by the High Priest Kondewa.156 

Thousands of people went to the small village of Talia, to undergo the rituals of 

initiation and immunisation.157 Parents brought their children to him, and those 

children voluntarily, and with parental consent, would defend their

was strongly criticised by commentators, and seen as an unfortunate legacy of this trial, see: Valerie 
Oosterveld and Andrea Marlow (n 125) 856. See also: Human Rights Watch, ‘Political Considerations in 
Sentence Mitigation for Serious Violations of the Laws of War before International Criminal Tribunals’ 
(11 March 2008) <http://www.hrw.Org/en/news/2008/03/l 1/political-considerations-sentence-mitigation- 
serious-violations-laws-war-intemation> accessed 8 August 2011.
155 Opinion of Justice Bankole Thompson (n 154) [1],
156 Prosecutor v Moinina Fofana and Allieu Kondewa (Judgment - Separate Opinion of Hon. Justice Itoe) 
SCSL-04-I4-T (2 August 2007) [Hereafter ‘Opinion of Justice Itoe’] [25-26].
157 CDF Trial Transcript (Witness TF2-0I1) (8 May 2005) [16-17]; (Witness TF2-008) (23 November 
2004) [56],
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communities from rebel attacks.158 Justice Itoe attributed the lack of direct 

evidence against the two accused (to the extent that conclusive evidence relates 

only to two child soldiers) to the secrecy and mythology of the rituals 

performed as entry into Kamajor society.159 He also noted the results of the 

immunisation process:

[A] strong galvanising force and motivation for the Kamajors to face 

the enemy in battle and to endure the process with a spiritually 

motivated and propelling inspirahon and determination... They 

believed in it [their invincibility] and were ritually and resolutely 

committed to it.160

In his view initiation was a traditional, and lawful, ritual and, as such, should 

not be considered to be an element of the unlawful enlistment process.161 

Instead it should be viewed as an 'evidentiary element and a preparatory stage 

for purposes of proving the offence of enlistment'.162

In Judge Itoe's view, the initiation of civilians was intended to provide them 

with protection from violence and, naturally in a conflict, the numbers of 

children brought to the High Priest for this ritual increased. However, the 

essential point made by the Majority was that there was an undeniable link 

between the initiation process and their unlawful participation in conflict.163 

Had the initiation ritual concluded with the distribution of protection potions, 

then there could be no objection. But the fact that certain of these children were 

then provided with weapons and taught how to operate them to kill and maim 

civilians removes any argument that enlistment did not occur. It also renders

158 Opinion of Justice Itoe (n 156) [35].
159 Ibid [34],
160 Ibid [28],
161 Ibid [30],
162 Ibid [31],
163 CDF Trial Judgment (n 105) [969],
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the Justice Itoe's idea of initiation as a 'preparatory stage' for enlistment rather 

odd.

Justice Itoe concluded by arguing that, even without the initiation evidence 

against Kondewa, and a distinct lack of direct evidence implicating Fofana, 

both men should be convicted of the crime of child enlistment. In support of 

this, he referred to evidence that detailed the demobilisation of 300 children in 

1999. These children had been registered as child combatants by the CDF 

themselves, and according to the registration forms that UNICEF received from 

the CDF, all of them were aged less than 14 years old.164 Although Hinga 

Norman had acted as the 'face' of the demobilisation process, and therefore 

could legitimately be attributed with full knowledge of the use of children in 

the conflict, he was not permanently resident at Base Zero, unlike Kondewa and 

Fofana.165 By inference, the two accused were acting in concert with Sam Hinga 

Norman, and therefore should be liable for aiding and abetting in the execution 

of the crime of using children under the age of 15 years to participate actively in 

hostilities.166

Modes of Liability: Joint Criminal Enterprise and Command Responsibility

As in the AFRC case, the Prosecution failed to prove joint criminal enterprise as 

a mode of liability, although the rejection was in this case not attributable to a 

failure in the indictment, despite the Defence alleging a lack of specificity.167 

Arguments by the defence that the identities of individual victims and of 

alleged co-participants should have been outlined in the indictment were also

164 Prosecutor v Moinina Fofana and Allien Kondewa (“The CDF Case”) (Exhibit 100) [29-30], 
16:1 Opinion of Justice Itoe (n 156) [58],
166 Ibid [80],
167 CDF Trial Judgment (n 105) [9],
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rejected.168 Although the indictment repeated the familiar aim of 'gaining 

complete control over the territory of Sierra Leone', it also made reference to 

'the complete elimination of the RUF/AFRC, its supporters, sympathisers, and 

anyone who did not actively resist the RUF/AFRC occupation of Sierra 

Leone'.169 This inclusion removed the question of whether the enterprise was 

pursuing a criminal aim.

The Trial Chamber instead ruled that insufficient evidence had been presented 

to prove the existence of a JCE beyond reasonable doubt, and moved on to 

examine the issue of command responsibility, as outlined in Article 6(3) of the 

Statute:

The fact that any of the acts referred to in articles 2 to 4 of the present 

Statute was committed by a subordinate does not relieve his or her 

superior of criminal responsibility if he or she knew or had reason to 

know that the subordinate was about to commit such acts or had done 

so and the superior had failed to take the necessary and reasonable 

measures to prevent such acts or to punish the perpetrators thereof.170

The Chamber cited the ICTR's interpretation on the necessary elements 

required to invoke command responsibility in Prosecutor v Juvenal Kajelijeli: (i) a 

superior-subordinate relationship between the superior and the offender of the 

criminal act; (ii) where the superior knew or had reason to know that the 

criminal act was about to be or had been committed; and he (iii) failed to take 

the necessary and reasonable measures to prevent the criminal act or punish the 

offender.171 In addition, the ICTR judgment had ruled that the test for a

Ibid [10],
169 Prosecutor v Sam Hinga Norman, Moinina Fofana and Allieu Kondewa (“The CDF Case”) 
(Indictment) SCSL-03-I4-I (5 February 2004) [4],
1711 Statute of the Special Court for Sierra Leone, 2178 UNTS 138; UN Doc. S/2002/246, appendix II, 
Article 6(3).
171 Prosecutor v Juvenal Kajelijeli (Judgment and Sentence) ICTR-98-44A-T (1 December 2003) [772].
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'superior-subordinate' relationship involves 'the existence of a de jure or de facto 

hierarchical chain of authority, where the accused exercised effective control 

over his or her subordinates as of the time of the commission of the offence'.172

The evidence provided to the Special Court demonstrated that such a 

relationship did exist between the three accused and their subordinates, with 

the three men regarded as the 'holy trinity' and the effective leaders of the 

CDF.173 Kondewa's role as Ffigh Priest made him responsible for all initiations 

and it was he who determined who would fight on a particular day.174 Fofana 

was the Director of War, a role that involved distributing logistics, and which 

did not entail responsibility for the conduct of the war and the fighting forces.175

Verdict

The Trial Chamber briefly addressed the issues required to demonstrate that an 

'Other serious Violation of International Humanitarian Law' - the category 

under which child recruitment falls - has been committed, ruling that the crime 

took place in the context of an armed conflict, regardless of whether the conflict 

was internal or international,176 applying the definition of armed conflict 

outlined by Additional Protocol II, the treaty in which 'the prohibition against 

enlistment of child soldiers has its foundation'.177

The Trial Chamber placed emphasis on a commanders meeting between the 

two accused, and the late Hinga Norman, where the latter noted that the adult 

fighters were 'doing less than the children', a statement that was viewed as

Ibid [773],
173 CDF Trial Transcript (Witness TF2-011) (8 June 2005) [31]; (Witness Albert J. Nallo) SCSL-04-14-T 
(II March 2005), [23-24]; (Witness TF2-008) SCSL-04-14-T (16 November 2004) [51],
174 CDF Trial Judgment (n 105) [345],
17 Ibid [370]; CDF Trial Transcript (Witness Sam Hinga Norman) SCSL-04-14-T (6 February 2006) 
[62-66],
176 CDF Trial Judgment (n 105) [123],
177 Ibid [140],
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actively ordering, or at least encouraging, the recruitment of children.178 

However, Fofana's attendance at this meeting, and his presence at Base Zero, 

was deemed insufficient to give rise to a determination that he 'aided and 

abetted in the planning, preparation or execution of either the enlistment of 

child soldiers into the armed forces or the use of child soldiers'.179

Witness TF2-140 had observed commanders under Fofana's control using 

children 'younger than he was' as bodyguards.180 However, TF2-140 was aged 

fifteen at this time, and the Trial Chamber felt there was adequate room for 

doubt as to the ages of these boys, as first, they could indeed have been younger 

than the witness, yet still older than 15 years, and second, the witness could 

have erred in its assessment.181 In sum, Fofana was not found guilty of the 

crime, either through the mode of individual criminal responsibility, nor 

command responsibility, as mere proof of knowledge of the practice was not 

enough to give rise to liability.182 As discussed in the next chapter, a differing 

mens rea standard has been applied at the ICC, with the result that knowledge 

of the practice can give rise to liability. The ICC Pre-Trial Chamber has ruled 

that Article 30 of the Rome Statute encompasses dolus directus of the second 

degree, which covers this specific situation: an accused acts without intent to 

commit the material elements of a specific crime, but with knowledge that a 

prohibited consequence may occur.183 The ICC approach, as discussed in 

Chapter 5, is preferable in terms of child protection, as it imposes liability on 

those perpetrators who fully knew that children were being recruited but who 

chose to ignore it.

1,8 Ibid [958],
179 Ibid [960],
180 Ibid [964(i)].
181 Ibid [965],
182 Ibid [966],
183 Ibid [352],
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However, the situation was different in relation to Kondewa, due to his position 

as High Priest and the role he played in the initiation process. As a result he 

was found individually criminally responsible for enlisting a child into an 

armed force.184

4.3.2 Acquittal on Appeal

The Appeal Judgement, issued on 28 May 2008, substantially revised the 

sentences imposed on Moinina Fofana and Allieu Kondewa. It increased the 

sentences of six years for Fofana and eight years for Kondewa to 15 and 20 

years respectively. It also overturned Kondewa's conviction of child enlistment 

due to its differing interpretation of the meaning of the term 'enlistment', which 

the Appeals Chamber believed suffered from a 'paucity of jurisprudence'.185 As 

Oosterveld notes, this decision raised interesting issues relating to the concept:

[DJoes enlistment happen at one distinct time, or can it occur as a 

result of a series of acts? Can an individual be enlisted more than 

once?185

Three main arguments formed the basis of Kondewa's appeal. His defence 

argued that the Trial Chamber erred in a number of its conclusions. First, the 

ruling that initiation was analogous to enlistment 'conflates initiation and 

enlistment'. Second, it erred in ruling that enlistment is a crime that may occur 

to the same child in the same group on several different occasions. And finally.

184 Ibid [972],
1X5 Prosecutor v Moinina Fofana and Allieu Kondewa (“The CDF Case”) (Appeal Judgment) SCSL-04- 
14-A (28 May 2008) [141 ] [Hereafter ‘CDF Appeal Judgment’].
186 Valerie Oosterveld, ‘Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara & Santigie Borbor Kanu. 
Case No. SCSL-04-16-A; Prosecutor v Moinina Fofana & Allieu Kondewa. Case No. SCSL-04-14-A’ 
(2009) 103 AJ1L 103, 109-110.
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that the testimony of Witness TF2-021 was unclear.187 The first argument by 

Kondewa appears misguided, as the Trial Chamber was at pains to clarify that 

initiation did not always constitute enlistment, but could do so in specific 

instances.

The Appeals Chamber quashed Kondewa's conviction, ruling that the 

testimony of Witness TF-2-021 alone could not sustain a conviction for child 

soldier enlistment.188 The key elements of the Appeal Chamber Judgment are 

now discussed.

Elaborating on actus reus: Balancing 'initiation' and 'enlistment'

The Trial Chamber had determined that enlistment constituted ’accepting and 

enrolling individuals when they volunteer to join an armed force or group',189 

which the Appeals Chamber interpreted as being too narrow. It instead ruled 

to further expand the legal determination of enlistment:

The Appeals Chamber regards 'enlistment' in the broad sense as 

including any conduct accepting the child as part of the militia.190

Unfortunately it was clear that the Appeals Chamber did not want to address 

any of the cultural issues that had arisen at trial, indicating further evidence of a 

marked reluctance by international judges to involve themselves in contentious 

cultural considerations. The Chamber instead decided to entirely ignore the 

question of whether initiation constituted enlistment by determining that 

Witness TF2-021 had already undergone the process of enlistment prior to his 

initiation, when he was first captured by Kamajor forces. Interestingly, the

187 Prosecutor v Moinina Fofana and Allieu Kondewa (“The CDF Case”) (Kondewa Appeal Brief) SCSL- 
14-811 (11 December 2007) [177-197],
188 CDF Appeal Judgment (n 185) [116], 
l8‘, AFRC Trial Judgment (n 14) [139-140],
190 CDF Appeal Judgment (n 185) [144] [Emphasis added].
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forces that captured him did not immediately send him into battle, but used 

him to carry supplies ('any conduct'), and the Appeals Chamber ruled that this 

was the moment at which enlistment had occurred.191 By interpreting the act of 

carrying looted items as constituting enlistment, the Appeals Chamber has 

broadened the ambit of what can be considered enlistment to include 'use' 

outside of hostilities.192 This interpretation conflates the concepts of use and 

recruitment in a seemingly artificial way. These two distinct acts should be 

considered separately, and the Appeals Chamber's determination should be 

interpreted as intending that the use of a child can, in particular circumstances, 

be considered as evidence of enlistment.193

The Appeal Chamber further established that for enlistment to occur, there 

must be two elements present.

First, 'a nexus between the act of the accused and the child joining the armed 

force or group'.194 Tire use of the term 'joining the armed force' makes no 

distinction between conscription and enlistment as a so-called 'voluntary' act, 

but the Chamber added that enlistment 'presupposes that the individual in 

question voluntarily consented to be part of the armed force or group', and 

consent is no defence.195

Second, the Appeals Chamber additionally required 'knowledge on the part of 

the accused that the child is under the age of 15 years and that he or she may be 

trained for combat',196 an idea which derives from Justice Robertson's dissent in 

the Preliminary Motion, where he held that there existed a prohibition on the 

'[ajbduction and forced recruitment of children... for the purpose of using them

191 Ibid.
192 David M. Rosen, ‘The Legal Conundrum of Child Soldiers’ (2010) 25 CJIL 105, 111.
193 Sivakumara (n 38) 1015.
194 CDF Appeal Judgment (n 185) [141],
195 Ibid [140]
196 Ibid [141],
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to participate actively in hostilities' which had its basis in customary 

international law.197 It also reflects the terminology preferred by the then 

Secretary General, who had advocated for a purpose clause to be inserted into 

the crime's definition in the Statute.198 However, an intent clause for recruitment 

is not the preferred position in terms of child protection. It runs the risk of 

undermining the element of 'using' children: it establishes a category of 

conscription and enlistment which is not prohibited - that which does not have 

the purpose of active participation. However, as Sivakumara notes, the 

statutory crime is clearly broken into two, prohibiting conscription or 

enlistment into armed groups or using them to participate actively in hostilities. 

The 'participate actively' component relates only to use, and no purpose 

requirement ought to be deemed necessary in relation to charges of 

conscription or enlistment.199 This part of the ruling therefore represents an 

unfortunate addition to the Special Court's progressive jurisprudence on this 

crime. Similarly, Justice Winter found serious fault with the Majority opinion in 

her dissent, and demonstrated her position as the judge most willing to 

examine delicate cultural issues, yet ultimately ruling that they have no place in 

an international trial.

The Dissent ofjtistice Winter

Justice Winter began her partial dissent by stating categorically that as the 

Special Court's status was not that of a domestic court, it could not 'accept any 

cultural consideration as excuses for criminal conduct'.200 She was of the view 

that Fofana should be found guilty of aiding and abetting the use and

197 Dissenting Opinion of Justice Robertson (n 42) [46]. [Emphasis added].
198 See pages 140-142.
199 Sivakumara (n 72) 1016.
200 The CDF Case (Appeal Judgment - Separate Opinion of Justice Renate Winter) SCSL-04-14-A (28 
May 2008) 4 [Hereafter ‘Opinion of Justice Winter’].
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enlistment of child soldiers, and that Kondewa should not be acquitted of 

enlistment.201

She felt that 'logic dictates that "use" of a child cannot constitute enlistment'202 

and the carrying of looted property by Witness TF2-021 was not an act that 

constituted active participation in hostilities. 203 Instead the occurrence of 

enlistment depends on 'whether the act [or series of acts] substantially furthers 

the process of a child's enrolment and acceptance into an armed force or 

group'.204 Acts such as 'religious initiation, military training and the signing of a 

certificate declaring a child fit for combat' may all contribute forwards 

furthering the enlistment of a child.205 She found that requiring Witness TF2- 

021 to carry looted property failed to meet this standard and did not expedite 

the child's acceptance into the Kamajors. This could only be done by way of the 

initiation process.206 In this way the process of enlistment could entail a series of 

acts, or take the form of a singular act, such as abduction.207 This definition has 

the result of nicely delimiting the more expansive approach taken by the 

Appeals Chamber.

In addition. Justice Winter was also of the opinion that Kondewa should be 

found guilty of committing more than one act of enlistment, given that the 

evidence of Witness TF2-021 suggested that he had performed the initiation 

process on a group of at least twenty other boys of a similar age, and the Trial 

Chamber had found no reason to doubt the veracity of his testimony,208 nor the

201 Ibid [7],
202 Ibid [13],
203 Ibid [19]. Justice Winter went on to define looting as follows: ‘Looting is a term of art used by 
international courts to denote the appropriation of property for private purposes rather than military 
necessity. The Trial Chamber understood looting to refer to the appropriation of property for private 
purposes. This act of carrying loot, therefore, could not have constituted enlistment into an armed force or 
group or the use of a child to participate actively in hostilities because it was done for private purposes’.
204 Ibid [11],
205 Ibid [12],
206 Ibid [14],
207 Ibid [12],
208 CDF Trial Judgment (n 105) [282],
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corroborating evidence of two additional witnesses, TF2-140 and TF2-004.209 

However, the majority of the Appeals Chamber ruled that in the absence of 

evidence on the age of the other boys, the testimony of one sole witness was 

insufficient.210 Moreover, Justice Winter would have found Kondewa guilty on 

the basis of aiding and abetting the use of child soldiers. Although the Appeals 

Chamber determined that the Trial Chamber had erred in neglecting to 

consider this mode of liability against Kondewa as the Indictment had charged 

'use' as an alternative to 'enlistment', the Appeals Chamber majority 

nonetheless determined that it could not consider evidence on the alternative 

charge, and even if it did, both Chambers would share the conclusion that there 

was an absence of evidence on the children's ages.211

In relation to Fofana, Justice Winter was of the view that the evidence at trial — 

in particular in relation to passing out parades and initiations taking place 

where Fofana lived at Base Zero and his role in operations where children were 

on the frontlines - was so persuasive that 'no reasonable trier of fact could have 

come to any conclusion other than that Fofana was aware that children were 

both enlisted in the CDF and "used" to participate actively in hostilities'.212

2(1,1 Opinion of Justice Winter (n 200) [21-24], 
2I0CDF Appeal Judgment (n 185) [129],
211 Ibid [133],
212 Opinion of Justice Winter (n 200) 34.
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4.3 Conclusions

In this examination of the war crime of child recruitment, the international 

jurisprudence is of paramount importance. The text provided by the Rome 

Statute offered ample room for discussion and analysis, and left the definition 

of the limits of its scope to judicial interpretation. The Special Court for Sierra 

Leone was the first tribunal presented with the challenge of examining this new 

crime. Its jurisprudence on the matter represents the first endorsement by an 

international tribunal of the international criminalisation of the offence,213 and 

the AFRC and CDF judgments have significantly contributed to international 

criminal law’s understanding of the crime, previously untested in international 

jurisprudence.214

The Trial and Appeal Chambers at the Special Court have determined that a 

single crime of recruitment exists, but it can be committed in three ways215- 

enlistment, forced enlistment or conscription, or by using a child to participate 

in armed conflict.216 The Special Court's recognition that the method by which a 

child is recruited is immaterial and that liability should be imposed for the act 

of enrolling a child is one of the key determinations rendered by the Trial and 

Appeal Chambers.217 The Special Court has rightly determined that attributing 

legal responsibility for all acts entailed in the process of producing a child 

soldier is a key way to make the prohibition effective. ITowever the Chambers 

in the two trials had some successes and some failures in so doing.

First, in both trials the Chambers agreed that whether a child volunteers or not, 

and regardless of the purpose for which they were recruited, it is a criminal act

213 Pilar Villanueva Sainz-Pardo, ‘Is Child Recruitment as a War Crime Part of Customary International 
Law?’ (2008) 12 IJHR 555, 581.
2,4 Oosterveld (n 186) 107.
215 Sivakumara (n 38), 1011
216 AFRC Trial Judgment (n 14) [733]; CDF Trial Judgment (n 105) [139],
217 Smith (n 48) 1152.
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in all circumstances.218 In addition, there exists only a tenuous difference 

between enlistment and conscription, a difference that is of 'little practical 

significance' when determining whether a crime was committed.219 This 

precedent provides important clarity and underlines the importance of 

protecting children, particularly by removing any suggestion that their alleged 

voluntariness may constitute mitigating circumstances.

Second, there was also consensus on negligent liability. This places a burden of 

responsibility on recruiters to take measures to ensure that children under the 

age of fifteen do not 'slip through the net' by virtue of a carelessly implemented 

recruitment strategy, and is thus highly protective of children in conflict. 

However, the Appeal Chamber decision in the CDF case refused to allow for 

dolus directus of the second degree - the situation whereby an accused acts 

without intent to commit the material elements of a specific crime, but with 

knowledge that a prohibited consequence may occur, and Fofana therefore was 

found innocent of the crime.220 The ICC, as discussed in Chapter 5, takes a 

different, and preferable, stance on this issue, imposing liability on those 

perpetrators who had knowledge that recruitment of children was taking place, 

even in the absence of intent.221

Third, the Special Court has interpreted the concept of using a child in a conflict 

quite broadly, ruling that it encompasses both 'participation in combat' and 

'active participation in military activities linked to combat'.222 Those activities 

unlinked to combat include all roles within the ambit of domestic labour.223 Yet, 

such domestic roles are performed most often by young girls, demonstrating a 

clear lacuna in the legal protection of girls in conflict. To overcome this issue,

2,8 Ibid.
219 AFRC Trial Judgment (n 14) [735]; CDF Trial Judgment (n 105) [192],
220 CDF Trial Judgment (n 105) [966],
221 Ibid [352],
222 CDF Trial Judgment (n 105) [193]; AFRC Trial Judgment (n 14) [736-737].
223 Opinion of Justice Itoe (n 156) [13].
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the determination of which tasks do and do not fall within the scope of 

participation ought to be decided on a case-by-case basis. Interpreting all tasks 

that are related to an armed conflict as constituting active participation can 

weaken the protection for children on the frontlines that the provisions, those 

that the provisions were intended for. In addition, a case-by-case assessment 

allows judges the flexibility to determine which tasks placed a given child in 

sufficient danger to warrant the title 'child associated with armed conflict' 

(UNICEF's preferred term for 'child soldier'224).

Finally, the Special Court took a strong stance on the mistake of defence, and 

found that it inapplicable in the court's jurisdiction due to the level of 

awareness of the prohibition of child recruitment and use in Sierra Leone at the 

relevant time. The Appeals Chamber had ruled in its Preliminary Motion that 

from as early as 1998, there were no grounds for persons in a leadership 

capacity to claim they were unaware of the illegality of child recruitment. 225 In 

addition, evidence that the national army openly practiced child recruitment 

was not sufficient to give rise to a legitimate mistake as to the legality of the 

practice.226 This has strong consequences for the availability of the defence of 

mistake of law, and, as discussed in the next chapters, the ICC appears to be 

following this precedent, leaving mistake as to fact - i.e. the ages of children 

recruited - as the only available means of defending this charge.

A key issue going forward in examining the ICC jurisprudence is that of the 

modes of liability for the crime. The Special Court's jurisprudence is a strong 

example of the inherent difficulties in finding the appropriate means of 

attributing responsibility. Joint criminal enterprise provided many difficulties 

for the prosecution, resulting in a return to the more traditional command

224 UNICEF, ‘Child recruitment by armed forces or armed groups’ (14 July 2011) 
<http://www.unicef.org/protection/57929 58007.html> accessed 22 March 2012.
225 AFRC Sentencing Hearing Transcript (n 61) [80].
226 AFRC Trial Judgment (n 14) [732].
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responsibility and individual criminal modes of liability. The ICC, as will be 

discussed in the next chapter, has demonstrated a marked preference towards 

co-perpetration as a means of attributing responsibility, and the relevant rulings 

on this matter are of particular interest.

The Special Court also encountered the issue of child soldiers and culture, with 

the legal status of the cultural practice of initiation forming a significant part of 

the CDF trial. The Trial Judgment indicated that where the process of initiation 

contains facets that are clearly linked to preparation for combat, then it may 

constitute enlistment. Despite the subsequent quashing of the conviction by the 

Appeals Chamber, this ruling was not overturned. This is, in the author's view, 

a good example of a balance being struck between the competing interests of 

culture and legality: the process of initiation is respected, but child protection 

remains paramount.

These prosecutions have broader implications internationally, as they create a 

sense of accountability and responsibility for child soldiers and send the 

unequivocal message to those recruiting children that international judicial 

institutions are treating the issue with the utmost seriousness. The importance 

of this growing norm in the corpus of international criminal law is further 

reflected by the decision made by the Prosecutor of the International Criminal 

Court to focus the first trial at the ICC solely on the issue of child soldiers. 

While decisions of the tribunals are not binding on the ICC, it represented a 

persuasive precedent for the ICC to examine in the Lubanga trial, examined in 

the next chapter.
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Chapter 5 - Child Soldiers at the International Criminal Court 

5.1 Introduction to Chapter

The first case at the International Criminal Court (ICC) contained one charge - 

the crime of the enlistment, conscription or use of children under the age of 

fifteen years - against the accused, Thomas Dyilo Lubanga of the Democratic 

Republic of Congo (DRC). This was a strong signal of the new position of the 

crime in the corpus of international justice - it was no longer a crime tacked 

onto other, more serious charges, but the sole focus of one of the most 

anticipated trials in international criminal law history.

The Tadic trial set the tone for the work of the International Criminal Tribunal 

for the former Yugoslavia (ICTY) and was revolutionary in its interpretation of 

legal principles and customary law. The Lubanga trial will do the same for the 

ICC, and all its future cases will build upon its precedent, particularly its 

interpretation of the relationship between the Rome Statute and the Elements of 

Crimes, the scope of Articles 25 and 30, and, of course, its analysis of the crime 

of child recruitment. This chapter will build upon the previous sections, and 

examine how the ICC has responded to the challenges presented by the crime, 

particularly in giving effect to its aim of child protection. The Special Court for 

Sierra Leone (Special Court) has provided an authoritative jurisprudence on 

voluntariness in enlistment, 'use', the defence of mistake and negligence 

liability. While it will be shown that these precedents did exert some influence 

on the Pre-Trial and Trial Chambers, there are a number of ways in which the 

ICC departs from its rulings, for better and for worse.

The first decision on the Lubanga case - Pre-Trial Chamber Fs Confirmation of 

the Charges against the accused - goes some way towards answering the 

questions raised by the rulings at the Special Court relating to negligence, the
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defence of mistake and joint criminal enterprise. The judgment by the Trial 

Chamber similarly examines the ambit of the co-perpetration mode of liability 

and the scope of the critical term 'active participation'.

The chapter will begin with a brief examination of the relationship between the 

ICC and the crime of child soldier recruitment. What were the reasons for the 

first trial to focus narrowly on just one crime, instead of charges such as 

genocide or more established war crimes? This chapter will demonstrate that 

the decision to focus on child recruitment was motivated by the erroneous 

belief by the Office of the Prosecutor that it would be a simple and 

straightforward trial. The OTP had evidence that it believed would result in a 

'slam-dunk',1 but its use of intermediaries to procure witnesses and its stance 

on discovery resulted in a much-delayed and obstacle-filled three-year trial.

The issue of prosecuting child soldiers also features in this chapter. As 

discussed in Chapter 3, the Special Court chose to extend its mandate to cover 

crimes committed by those aged between fifteen and eighteen years of age. The 

Rome Statute has no similar provision, yet the terms of the Statute are 

susceptible to change at the ICC's Review Conferences.2 This chapter argues 

that the ICC should alter its age of responsibility to mirror that of the Special 

Court. Given that fifteen currently marks the age at which one is no longer a 

'child soldier' in accordance with the Rome Statute provisions, it is inherently

1 The Office of the Prosecutor placed great significance on several videos which depicted young soldiers, 
identified as Lubanga’s bodyguards, riding in the back of a truck, and well as footage of Lubanga himself 
addressing large crowds, including children, on the importance of the UPC’s work. In its closing 
statement, the prosecution described one such video as ‘a taped confession of Mr. Thomas Lubanga’. In 
the video (exhibit DRC-OTP-Ol 20-0293) Lubanga is dressed in army fatigues, addressing young recruits, 
telling them ‘it is the second time I come here’ and ‘when you were still civilians, you saw us on 
television’. ‘The work you know, being enlisted in the army... using weapons’, he says, ‘is blessed’. In 
another video (exhibit DRC-OTP-1001-0010), an interview with an unnamed British journalist, Lubanga 
blames the Ugandan forces for ‘arming some youngsters’ and complains that ‘now people are laying the 
blame at the UPC’s door, saying that it’s the UPC that has got child soldiers [sic]’. Later in the video the 
journalist sees a small boy in military fatigue trousers with a rifle on his shoulder and tells the camera: 
‘Officially, this militia group, the UPC, don’t employ child soldiers. This little chap can’t be more than 10 
or 12’.
2 UN Doc. A/CONF.183/9 (1998) Rome Statute of the International Criminal Court, Articles 121, 122, 
123 [Hereafter ‘Rome Statute’].
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logical to assign that age as the time when one can incur criminal responsibility 

for their actions.

The chapter will then discuss the key points of the Confirmation of Charges 

decision and the Trial Chamber judgment. A detailed synopsis of the evidence 

presented at the trial can be found in Appendix B.

The Pre-Trial Chamber follows the reasoning of the Special Court on a number 

of critical issues, notably determining that the means of recruitment - either 

enlistment or conscription - is ultimately irrelevant, and voluntariness is no 

defence. In tackling the definition of 'use', the Pre-Trial Chamber followed the 

Special Court's precedent and made a list of which activities constitute active 

participation in hostilities. This chapter continues the argument that such an 

approach is inefficient and illogical, and a better approach would be to analyse 

participation on a case-by-case basis, thus allowing for a more context sensitive 

inquiry that can consider all the relevant factors, including the differing nature 

of conflicts. This approach was taken up by the Trial Chamber in its judgment, 

although with Judge Odio Benito dissenting, for reasons discussed below.

This chapter also examines the reasoning of the two Chambers in attributing 

criminal liability. Interestingly, the ICC moves away from the established 

international jurisprudence on joint criminal enterprise, and indicates a marked 

preference for a more objective approach towards establishing liability, using 

co-perpetration. However, this approach is not without its problems. Presiding 

Judge Fulford dissented from this aspect of the judgment on the basis that the 

mode of liability had been incorrectly interpreted by the Pre-Trial Chamber and 

endorsed by the Majority of the Trial Chamber, a view which this thesis 

approves. The approach of these two Chambers was to insert a 'control over the 

crime' test, to determine whether the accused played such an 'essential' role in 

the common plan, that it would not have proceeded without his contribution.
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As Judge Fulford argues, this approach necessitates imagining a hypothetical 

crime without the involvement of the accused, an exercise which presents 

fundamental problems, such as how different from the actual crime must this 

hypothetical crime be for it to constitute a different result.

In addition, the Pre-Trial Chamber's position on the defence of mistake of law is 

examined, which departs slightly from the outright denial of the defence at the 

Special Court.3 The ICC position does allow for mistake of law, albeit in narrow 

terms: if the accused was unaware of the criminal nature of his actions as a 

result of not understanding its 'social significance'.4 For a mistake of law 

defence to apply, a defendant must demonstrate a complete lack of awareness 

of the general prohibition of conscripting, enlisting or using children under 15 

years of age.5

Next, there is a discussion of a few of the numerous obstacles that plagued the 

progress of the trial. Hie issue of child soldier witnesses really comes to the fore 

in this chapter, as problems of testimony plagued the progress of the trial. As 

discussed in Chapter 3 in relation to the Special Court, child witnesses provide 

valuable testimony on a range of issues, notably the context in which they came 

to be combatants, their treatment at training camps, their role on the field, and 

their knowledge of command structures. The same was undoubtedly the case at 

the ICC, but a number of significant issues arose. First, the Court's steep 

learning curve in creating a safe and reassuring courtroom for witnesses, 

making full use of the recommendations in the UN Guidelines on Justice for 

Child Victims. If the crime of child recruitment is to be effectively dealt with at 

the ICC, then the extremely sensitive and vulnerable position of child witnesses

3 Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kami (“The AFRC Case”) 
(Judgment) SCSL-04-16-T (20 July 2007) [Hereafter ‘AFRC Trial Judgment’] [732].
4 The Prosecutor v Thomas Lubanga Dyilo (Decision sur la confirmation des charges) ICC-01/04-01106 
(29 January 2007) [315-316], The French version of the decision is the original and authoritative version. 
[Hereafter ‘Lubanga Confirmation of Charges’]
5 Ibid.
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must be taken into account. It will be shown in this chapter that the ICC is 

going some way towards protecting witnesses from unnecessarily stressful or 

painful experiences. A secondary problem is the way in which such witnesses 

are sourced by the investigation teams on the ground in the DRC. The use by 

the Office of the Prosecutor of intermediaries to track down ex-child 

combatants has been a controversial aspect of the Lubanga trial, and raises 

serious questions as to the veracity of some testimony.

As the input of NGOs was evident in the drafting of the Rome Statute and in 

the reasoning and decisions of the Special Court, the same will be demonstrated 

in relation to the ICC. NGOs such as Human Rights Watch have played a 

critical role in the provision of evidence, in drawing global attention to the 

developments in the trial and in encouraging domestic complementarity 

measures in the DRC and beyond. Also, research focused NGOs have, in their 

country and thematic reports over the last ten years, provided fascinating 

insights into the changing attitudes towards the ICC.

The chapter will conclude with an overview of the approach taken by the ICC 

on the crime of child recruitment and an assessment of how successful it has 

been in responding to the crime's many inherent challenges.

5.2 The ICC and Child Soldiers

It was the bloody internal strife in the DRC that provided the background to the 

choice of cases examined by the ICC on the issue of child recruitment. 

Interestingly, this was not the first occasion on which the topic of child soldiers 

in the DRC was discussed in a Hague courtroom. The International Court of 

Justice (ICJ) first ruled on the issue in 2005, finding that Uganda had violated its 

obligations in international human rights law and international humanitarian
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law by committing a number of unlawful acts on the territory of the Congo, 

including 'training] child soldiers'.6 It also noted the failure of the Ugandan 

armed forces to prevent the recruitment of Congolese children as soldiers in 

areas under its control.7 While this case, being at the ICJ, related only to state 

responsibility, it still represents the first occasion on which this charge was 

included in such a case and demonstrates a clear desire by the international 

legal community to promote the eradication of this practice. While the ICJ held 

the Ugandan state responsible for child recruitment on the territory of the DRC, 

the ICC shifted the focus to the actions of Congolese citizens. Arrest warrants 

on similar charges were issued in relation to leading members of the Ugandan 

rebel group the Lord's Resistance Army, who remain at large.8

Prosecuting child soldiers

As discussed in previous chapters, the drafters of the Rome Statute made the 

decision to set eighteen as the de facto age of criminal responsibility at the ICC, 

while the option of prosecuting (but not imprisoning) former child combatants 

above fifteen years of age did form part of the Statute of the Special Court, but 

has never been invoked.

It is the author's contention that it would have been preferable had the Rome 

Statute drafters had adopted the position later developed by the Special Court 

in permitting the prosecution of those aged between fifteen and eighteen. The 

age of a child for the purposes of child recruitment (less than fifteen) and the 

age of criminal responsibility ought to be the same. The effect of setting the age

6 Case concerning armed activities on the territory of the Congo (Democratic Republic of the Congo v 
Uganda) (Judgment) General List No. 116 [2005] ICJ [210] [Hereafter ‘ICJ Case - Democratic Republic 
of the Congo v Uganda'].
7 Ibid.
x The Prosecutor v Joseph Kony, Vincent Otti, Okol Odhiambo and Dominic Ongwen (Warrant of Arrests 
issued on 8th July 2005) ICC-02/04-01/05-53 (8 July 2005).
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limit on recruitment at fifteen years is that there is no criminal wrongdoing in 

enlisting or using children of sixteen or seventeen years. As noted above this 

anomaly may actually encourage the recruitment of children aged between 

fifteen and seventeen years old, those within this 'responsibility free' age 

bracket.9

This issue arose for the ICC in 2007 when Dominic Ongwen, a commander with 

the Lord's Revolutionary Army, was indicted in the investigation into the 

Situation in Uganda.10 His family claimed that he was not a war criminal, but 

the victim of child soldiering, having been abducted by the LRA in 1986, when 

he was ten years of age.* 11 The Justice and Reconciliation Project, a Ugandan 

transitional justice NGO described Ongwen's unique position: '[He] is the first 

known person to be charged with the same war crimes of which he is also a 

victim'.12His claims of victimhood have little basis, given that the charges 

against him were allegedly committed when he was above the age of eighteen, 

and thus he can incur responsibility as an adult. However, this situation, given 

the likely existence of other such perpetrators who were young child recruits, 

needs to be addressed.

Freeman argues that if the ICC allowed for the prosecution of persons under 

the age of eighteen, a flood of trials would not ensue, as the Prosecutor would 

only prosecute in 'circumstances where there are no justifiable excuses for the 

relevant actions of the alleged perpetrator', and for the purposes of drawing the 

attention of the international community to the 'horror' of the child soldiering

9 Steven Freeland, ‘Mere Children or Weapons of War — Child Soldiers and International Law’ (2008) 
29 ULVLR 19, 51.
"'Prosecutor v Joseph Kony, Vincent Otti, Okot Odhiambo and Dominic Ongwen (Warrant of Arrest for 
Dominic Ongwen) ICC-02/04-01/05-57 (8 July 2005)
11 Lucy Hannan, ‘Uganda’s Boy Soldier Turned Rebel Chief is a Victim, not a Criminal, says his Family’ 
The Independent (London 27 June 2007) <http://news.independent.co.uk/ 
world/africa/article2714190.ece> accessed 8 September 2011.
12 Justice and Reconciliation Project Northern Uganda / Liu Institute for Global Issues, ‘Complicating 
victims and perpetrators in Uganda: On Dominic Ongwen’ Field Note 7 (July 2008) 
<http://justiceandreconciliation.com/wp-content/uploads/2008/07/JRP_FN7_Dominic-Ongwen.pdf> 
accessed 8 September 2011.
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issue.13 Should the decision ever be taken at an ICC Review Conference14 to

extend its jurisdiction, it would nonetheless prove a challenging task for the 

Prosecutor. The question of the mental capacity of a child would have to be 

taken into account, and issues relating to duress and intoxication complicating 

the knowledge provisions. In addition, while the defence of superior 

responsibility (the T was just following orders' defence) cannot be invoked by 

defendants at the ICC in accordance with Article 33 of the Rome Statute, the 

position for children ought to be different. Therefore, should the age of 

responsibility at the ICC be altered to include children, the list of situations 

whereby the superior responsibility defence would be accepted15would have to 

be expanded to include the coercion of minors.

While it cannot be denied that children do commit war crimes, perhaps the ICC, 

and international courts in general, are not the appropriate forum for 

punishment, especially in situations where there has been a charge of child 

recruitment levelled at participants in the same conflict. It would be an illogical 

and contradictory argument to say that children who were the product of a war 

crime (and whose consent, if any, was irrelevant) could subsequently be 

prosecuted as a perpetrator of a war crime.

The question of child soldiers entailing criminal responsibility cannot therefore 

be easily resolved. However, the approach taken by the Special Court on this 

matter is nonetheless preferable. It removes any inconsistency between 

'criminally responsible adult' and 'child', with fifteen set as the clear

13 Freeland (n 9) 51.
14 Rome Statute (n 2) Article 121: 1. After the expiry of seven years from the entry into force of this 
Statute, any State Party may propose amendments thereto. The text of any proposed amendment shall be 
submitted to the Secretary-General of the United Nations, who shall promptly circulate it to all States 
Parties. 2. No sooner than three months from the date of notification, the Assembly of States Parties, at its 
next meeting, shall, by a majority of those present and voting, decide whether to take up the proposal. The 
Assembly may deal with the proposal directly or convene a Review Conference if the issue involved so 
warrants.
15 Ibid Article 33(1) provides for the following exceptions: (a) The person was under a legal obligation to 
obey orders of the Government or the superior in question; (b) The person did not know that the order 
was unlawful; and (c) The order was not manifestly unlawful.
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demarcation between the two. The Special Court also removes any question of 

imposing custodial sentences on these young offenders, therefore moving the 

issue away from punishment and closer to rehabilitation and reintegration.

While this proposition does not solve the issue of creating impunity (and 

therefore increased risk) for child soldiers under fifteen years of age, this 

problem is simply a core facet of child recruitment; one that will be reduced as 

deterrence is enhanced. This can occur through the continued prosecution of 

perpetrators, and the proper use of command responsibility as a means of 

holding recruiters and those who use child soldiers primarily responsible. This 

is, of course, in addition to appropriate and complementary national 

enforcement of the child recruitment prohibition.

The next section will briefly examine the context of the conflict in the DRC and 

the background of Thomas Lubanga, before discussing the motivations behind 

the ICC's decision to commence its work by examining this crime.

The DRC Conflict and the involvement of the ICC

The Congo gained independence from Belgium in 1960, with Mobutu Sese 

Seko, a former Army Chief of Staff, becoming president and renaming the 

country 'Zaire'.16 The rest of the decade was marked by numerous intra-state 

conflicts, ignited by the attempted secession of the Katanga and South Kasai 

provinces, and continued in the late 1970s when the FLNC (Front de liberation 

nationale congolais) attempted to overthrow the then-President, Mobutu Sese 

Seko.17 The country then entered a period of growth amid strong support from 

the West, which ended in the late 1990s, when a rebellion was led by Laurent

16 Georges Nzongola-Ntalaja, The Congo from Leopold to Kabila: A People's History (Zed Books 2002) 
171.
17 Ibid 88, 194.
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Kabila's AFDL (Alliance des forces democratiques pour la liberation du Congo), with 

armed supported from Rwanda and Uganda.18

The rebel forces overthrew Mobutu in May 1997, but the violence continued as 

the new regime was besieged by internal conflict and difficulties with other 

Congolese rebel groups.19 The United Nations peacekeeping mission in the DRC 

- MONUC - attributed this violence to 'competition for the control of natural 

resources by combatant forces', which was exacerbated by 'an almost constant 

political vacuum in the region' and the 'involvement of national and foreign 

players' such as Rwanda and Uganda.20

In 1999 the key parties signed the Lusaka Peace Accords,21 and the United 

Nations deployed MONUC.22 However the violence continued and resulted in 

Kabila's assassination in 2001, followed by his son's succession to the 

presidency. Kabila had been shot by one of his closest aides, his head of 

security, who was actually a child soldier or kadogo.23

Years of protracted peace negotiations finally ended in 2003, with the first 

democratic elections for forty years taking place in 2006, yet the recent 2011

ls Roberto Garreton, the former Special Rapporteur for the United Nations High Commissioner for 
Refugees , testified on the history of the conflict in the DRC. Interestingly, he stated that Rwanda and 
Uganda had very different motivations for participating in conflict in the DRC. Rwandan president Paul 
Kagame was interested in ‘achieving Berlin IP, a complete re-writing of all African borders and was thus 
motivated ‘conquer Kivu to provide lands for [the] population’. Conversely, Uganda was seeking ‘access 
to the riches of the Congo... Diamonds, gold, timbers, coltan’. See Trial Transcript T-193 (17 June 2009) 
page 88, line 23 to page 89, line 22.
19 Emizet Francois Kisangani and Bobb F. Scott, Historical Dictionary of the Democratic Republic of the 
Congo (Scarecrow Press 2010) 239-241.
20 United Nations, ‘Special report on the events in Ituri, January 2002-December 2003’ S/2004/573 (16 
July 2004) [7-19],
21 Ketumile Masire, ‘The Lusaka Agreement Prospects for Peace in the Democratic Republic of Congo’ 
(2001) 10 African Security Review.
22 UNSC Res 1376 (9 November 2001) UN Doc S/RES/1376.
23 Robert I. Rotberg, State Failure and State Weakness in a Time of Terror (Brookings Institution Press 
2003) 52.
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election has been plagued with criticisms relating to transparency, with 

suggestions that tens of thousands of ballots were uncounted.24

However, it was the volatile Ituri and Kivu regions where the incidents of child 

recruitment as alleged by the ICC took place. Ituri was particularly ravaged by 

the conflict, and was under Ugandan control from 1998 to 2003, which further 

enflamed tensions between the region's main tribal groups, the Hema and 

Lendu,25 and left the Ugandan and Rwandan forces in the area free to profit 

from the region's rich gold and diamond deposits.26 Thomas Dyilo Lubanga, a 

Hema, was the president of the Union of Congolese Patriots, {Union des Patriotes 

Congolais, UPC), and the commander of its military wing, the Patriotic Forces 

for the Liberation of the Congo {Forces Patriotiques pour la Liberation du Congo, 

FPLC).27 The FLPC allegedly murdered non-Hema civilians, engaged in forced 

labour in the gold mines of Bunia (the capital city of Ituri), staged mock 

executions and forcefully recruited child soldiers.28

A 2003 Human Rights Watch report on events in Ituri described the presence of 

child soldiers in the ranks of the UPC, with local observers suggesting that 40% 

of the 15,000 troops were children.29 The researchers of the report met with 

Thomas Lubanga and, despite his property being guarded by children, he said 

that the UPC did not have 'many children under eighteen', and although they 

'sometimes find children' they did not force anyone to join.30 However the

24 Adam Nossiter, ‘Congo President Kabila Denies Reports of Election Fraud’ New York Times (12 
December 201 I).
23 Julia Graff, ’Corporate war criminals and the International Criminal Court: Blood and profits in the 
Democratic Republic of Congo’ (2004) 11 HRB 23.
26 Human Rights Watch, ‘Covered in Blood: Ethnically Targeted Violence in Northern DRC’ (Human 
Rights Watch, New York 2003) 15.
' Prosecutor v Thomas Dyilo Lubanga (Warrant of Arrest) ICC-01/04-01/06-2 (10 February 2006) [3] 
[Hereafter ‘Lubanga Arrest Warrant’].
28 Human Rights Watch (n 26) 27.
29 Ibid 46.
30 Ibid 46. ‘Interview with UPC President Thomas Lubanga in Bunia on 14 Febmary 2003’.
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report found evidence of children being rounded up in schools and Hema 

families being forced to give children to the militia.31

The Ugandan army, assisted by the Front for National Reintegration, a Lendu 

militia, drove the UPC from Bunia in March 2003.32 Lubanga moved to 

Kinshasa, where he was placed under formal house arrest on 19 March 2005, by 

order of President Kabila, on charges of genocide and crimes against 

humanity.33 Fie was also held in connection with the murder of nine 

Bangladeshi United Nations peacekeepers in Ituri on 25 February 2005.34

The DRC was one of the first states party to the Rome Statute, which entered 

into effect from 1 July 2002. When President Kabila referred the situation on the 

DRC territory to the ICC, the referral covered all crimes committed from that 

date.35 This was a historic move by the DRC, representing one of the first 

examples of complementarity in action. The investigation was opened by the 

Office of the Prosecutor (OTP) on 23 June 2004 and the first arrest warrant, for 

Thomas Lubanga, was issued on 10 February 2006.36

As he was already in custody, Lubanga was transferred just weeks later - in 

contrast to later warrants whose long-delayed execution have plagued the ICC37 

- on 17 March 2006. The charges - all relating to child soldiers and allegedly 

committed between 1 July 2002 and 31 December 2003 in Lubanga's capacity as

31 Ibid 47.
32 Ibid 15.
33 Benjamin N. Schiff, Building the International Criminal Court (CUP 2008) 220.
34 Noha Shawki, Michaelene Cox, Negotiating Sovereignty and Human Rights: Actors and Issues in 
Contemporary Human Rights Politics (Ashgate Publishing 2009) 69-70.
35 ICC Press Release, ‘Prosecutor receives referral of the situation in the Democratic Republic of Congo’ 
(19 April 2004) ICC-OTP-20040419-50.
36 Lubanga Arrest Warrant (n 27).
37 Xan Rice, 'Sudanese president tells international criminal court to 'eat' arrest warrant’ The Guardian 
(London 4 March 2009); Mohamed Osman, ‘Al-Bashir Visits Eritrea, Defies ICC Warrant’ Huffington 
Post (New York, 23 March 2009); David Charter, ‘World court under threat as President al-Bashir of 
Sudan defies warrant’ The Times (London, 2 April 2009); — ‘Sudan's President Bashir defies arrest 
warrant in Chad’, BBC News (London, 21 July 2010) <http://www.bbc.co.uk/news/world-africa- 
10718399> accessed 19 September 2011; Tania Branigan, ‘China welcomes Sudanese president Omar al- 
Bashir’ The Guardian (London, 16 June 2011).

233



president of the UPC and Commander-in-Chief of the FPLC - were heard by 

Pre-Trial Chamber I in November, and the Chamber then confirmed them on 29 

January 2007.33The content of that Confirmation of Charges decision will form a 

substantial part of this chapter, given its analysis of the elements of the crime 

and its discussion of the preliminary issues faced in bringing this charge to trial.

The question of the negative effects of ICC involvement in the DRC is worth 

asking at this juncture. On the ground in the DRC, Ituri locals argue that the 

distance between them and The Hague renders the delivery of justice 

invisible.39 Bowman, arguing in favour of national prosecutions, believes that 

having the Lubanga trial in the DRC would have enhanced government 

legitimacy and encouraged domestic legal change.40 The general crux of this 

issue is the belief by a state that it is 'outsourcing' its legal obligations to 

investigate and prosecute atrocities via a self-referral to the ICC, with no onus 

upon it to make concrete steps towards reforming its legal system and judiciary, 

and the DRC is a classic example of this. Transferring Thomas Lubanga — and 

the other subjects of the DRC investigation, Germain Katanga and Mathieu 

Ngudjolo Chui - to The Hague has the consequence of providing little incentive 

for the government to encourage domestic convictions. It also had the effect of 

offering President Kabila 'a politically expedient solution... to deal with 

potential electoral rivals'.41 This is also alleged to have occurred in the ICC's 

Kenya cases, where six high profile Kenyans were charged with organising the 

post-election violence that rocked the country in December 2007.42 Such

38 The Prosecutor v Thomas Lubanga Dyilo (Case Information Sheet, Situation in the Democratic 
Republic of the Congo) ICC-PIDS-CIS-DRC-01-003/09 Eng (16 September 2009).
39 —, ‘Jury still out on ICC trials in DRC’ IRIN (Nairobi, 19 January 2011) 
<http://www.irinnews.org/report.aspx7reporticK91672> accessed 16 September 2011
40 Rebecca Bowman, ‘Lubanga, the DRC and the African Court: Lessons learned from the first 
International Criminal Court case’ (2007) 7 A1IRLJ 412, 420.
41 W.W. Burke-White, ’Complementarity in practice: The International Criminal Court as part of a system 
of multi-level global governance in the Democratic Republic of Congo’ (2005) 18 LJIL 557, 559.
42 Prosecutor v Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein AH ICC- 
01/09-02/11; Prosecutor v William Samoei Ruto, Henry Kiprono Kosgey and Joshua Arap Sang ICC- 
01/09-01/11.
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situations should never be the consequence of complementarity, the terms of 

which provide for ICC jurisdiction in instances when a state is unwilling or 

unable to carry out investigations or prosecutions.43 This is quite broad 

terminology and the ICC needs to remedy the minimal guidance given by the 

Rome Statute as to what constitutes unwillingness or inability on the part of a 

state.44

The true legacy of the ICC will be not just be the trials that it completes in The 

Hague, but also, and critically, the contribution it makes in encouraging the 

application of international criminal law standards in domestic criminal cases, 

and in war crimes, crimes against humanity and genocide trials around the 

world. The impact of the ICC at national level depends significantly on 'the 

extent to which systematic and meaningful efforts at domestic capacity

building are included as part of the accountability process'.45 It also depends on 

how actively the ICC provides 'systematic and central' assistance to domestic 

judicial systems in their prosecution of cases within the ICC's mandate.46

Decision to focus case on Child Soldier Recruitment

Human Rights Watch estimates that 3.3 million civilians died during the 

violence in the DRC, 'a toll that makes this war more deadly to civilians than 

any other since World War IF.47 This shocking figure justifies the ICC's decision 

to begin its mandate by drawing attention to the situation in the DRC, largely 

ignored by the media.48 However, it also raises the question as to why, given the

43 Rome Statute (n 2) Article 17.
44 Bowman (n 40) 430.
45 Jane E. Stromseth, 'Pursuing Accountability for Atrocities after Conflict: What Impact on Building the 
Rule of Law?' (2007) 38 GJIL 257.
46 Brian Concannon Jr., 'Beyond Complementarity: The International Criminal Court and national 
prosecutions: A view from Haiti' (2000) 32 CHRLR 201,225.
47 Human Rights Watch (n 26) I.
48 Andrew Stroehlein, ‘In Congo, 1,000 die per day: Why isn't it a media story?’ Christian Science 
Monitor (Brussels, 14 June 2005)
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abundance of atrocities committed during this period, did the first ICC case 

focus on just one?

As Schabas has noted, it was interesting that Lubanga's arrest, for charges 

which contained no allegations of killings, took place just days after the Office 

of the Prosecutor had determined that alleged abuses carried out by British 

soldiers in Iraq were not of a sufficiently grave nature to warrant further 

investigation.49 This is interesting considering that Lubanga was already in 

detention in the DRC at the time of his arrest, and was due to stand trial on the 

significantly more serious charges of genocide and crimes against humanity. It 

does seem surprising that, in place of investigating these higher profile and 

more serious allegations against Lubanga, the Prosecutor instead chose to focus 

solely on recruiting children. As Schabas notes:

The impression remains that in the Lubanga case, the exercise of 

prosecutorial discretion had more to do with the fact that this was an 

accused who was accessible to a Court starved for trial work rather 

than any compelling analysis based upon either gravity or 

complementarity.50

Stearns supports this proposition and argues that Lubanga was a convenient 

first case because, although a key actor in the Ituri region, he was expendable to 

the Congolese military.51 Similarly, Stewart asks: 'was there not a middle 

ground somewhere between a full depiction of an accused's responsibility for 

atrocities and plucking a single relatively new crime out of a long history of 

offending?'52

49 William A. Schabas ‘Prosecutorial Discretion v Judicial Activism at the International Criminal Court’ 
(2008) 6 JICJ 731,741.
50 Ibid 744.
51 Jason Steams, Dancing in the Glory of Monsters (PublicAffairs, New York 2011).
52 James Stewart, ‘Lubanga Decision Roundtable: Lubanga in Context’ (Opinio Juris 18 March 2012) 
<http://opiniojuris.org/2012/03/18/lubanga-decision-roundtable-lubanga-in-context/> accessed 19 March 
2012.
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The Prosecutor, perhaps responding to such criticisms, specifically stressed the 

seriousness of child recruitment and said that '[f]orcing children to be killers 

jeopardises the future of mankind' in a press statement on the issuing of the 

Lubanga arrest warrant.53 He later explained the narrow charges against 

Lubanga as adhering to its policy of focused investigations, which did not 

preclude the adding of additional charges at a later date:

Focused investigations will limit the length of trials. Shorter trials will 

also mean the more efficient use of resources. We expect our approach 

to contribute to limiting the number of witnesses needed for each trial. 

More importantly than streamlining the trial, this will reduce the risk 

of reprisals against witnesses, vichms and their communities.54

Fatou Bensouda, the Deputy Prosecutor, explained in an interview in mid-2009 

that the prosecution had decided to proceed with the sole charge on the basis 

that their 'child soldier case was very strong... and this was evidence that we 

could present comfortably before the court'.55

Aksar attributes the decision to focus on a single crime to the Prosecution's 

desire to limit the amount of time required at Pre-Trial for evidence disclosure 

and procedure, and without such a narrow focus, 'it would not have been 

possible to grant the victims the status of participants in the proceedings at the 

stage of investigation'.56 While this may be true, and the participation of victims 

is undoubtedly a key facet of the trial, the progress has nonetheless been very 

slow, for reasons discussed below.

53 Statement by ICC Office of the Prosecutor, ‘Statement by Luis Moreno-Ocampo to the Press 
Conference in relation with the surrender to the Court of Mr. Thomas Lubanga Dyilo’ (18 March 2006).
34 ICC Newsletter November 2006 #10 (Special Issue), 2 <http://www.icc-
cpi.int/NR/rdonlyres/B75835FA-l67E-4E9D-BC37-
06239D316DD4/146439/ICCNL1020061 l_Enl.pdf> accessed 19 September 2011.
55 Rachel Irwin, 'Interview with Fatou Bensouda, ICC Deputy Prosecutor' (The Lubanga Trial, 31 July 
2009) <http://www.lubangatrial.Org/2009/07/3 l/interview-with-fatou-bensouda-icc-deputy-prosecutor/> 
accessed 24 October 2011.
56 Yusef Aksar, ‘The Case of Thomas Lubanga Dyilo: The Implementation of a Fair and Public Trial at 
the Investigation Stage of International Criminal Court Proceedings’ (2002) 2 ABR 81, 85.
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The narrow focus of the charges was also criticised by many human rights 

groups and academics, who were naturally concerned that the Prosecutor was 

ignoring other serious allegations against Lubanga.57 There was disappointment 

at 'the limited charges brought'58 and the 'remarkably sparse set of charges for 

an international court'.59 Commentators expressed concerns that 'these charges 

risk offending the victims and strengthening the growing mistrust in the work 

of the International Criminal Court in the DRC and in the work of the 

Prosecutor specifically',60 and lamented the Prosecutor's 'failfure] to account for 

the many harms that were inflicted upon the population of the DRC' during the 

relevant period.61

A report by the NGO Redress noted the importance of prosecuting child 

recruitment, but argued that it needed to be placed in the context of the wider 

crimes - such as rape, murder and torture - that were committed during the 

conflict, and often by child soldiers themselves.62 Several NGOs, including the 

Women's Initiative for Gender Justice and women's groups in the DRC, also 

queried why charges of sexual violence against children were not

7 Katy Glassborow, ‘ICC Prosecutors’ Performance Reviewed’ (Institute for War and Peace Reporting 
Tribunal Update 471, 6 October 2006) <http://iwpr.net/report-news/icc-prosecutors%E2%80%99- 
performance-reviewed> accessed 19 September 2011; Phil Clark, In the Shadow of the Volcano: 
Democracy and Justice in Congo (Dissent Magazine 2007) 29, 34.
http://dissentmagazine.org/article/?article= 724 accessed 20 September; Human Rights Watch, ‘Joint 
letter to the Chief Prosecutor of the International Criminal Court from Avocats Sans Frontieres, Center 
for Justice and Reconciliation, Coalition Nationale pour la Cour Penale Internationale - RCD, Federation 
Internationale des Ligues des Droits de I’Homme, Human Rights Watch, International Center for 
Transitional Justice, Redress and Women's Initiatives for Gender Justice’ (New York, 31 July 2006) 
<http://www.hrw.Org/en/news/2006/07/31 /dr-congo-icc-charges-raise-concern> accessed 21 September 
2011.

7S Julie Flint and Alex DeWaal, ‘Case Closed: A Prosecutor without Borders’ (2009) 14 World Affairs 
Journal <http://www.worldaffairsjoumal.org/articles/2009-Spring/full-DeWaalFlint.html> accessed 20 
September 2011.
59 Roger S. Clark, ‘Elements of Crimes in Early Confirmation Decisions of Pre-Trial Chambers of the 
International Criminal Court’ (2008) 6 NZYB1L 209, 218.
60 Flint and DeWaal (n 58).
61 Kristin Gallagher, ‘Towards a Gender-Inclusive Definition of Child Soldiers: The Prosecutor v Thomas 
Lubanga’ (2011)7 EICC 1 14, 135.
62 REDRESS, ‘Victims, Perpetrators or Heroes? Child Soldiers before the International Criminal Court’ 
(September 2006) <http://www.redress.org/downloads/publications/childsoldiers.pdf> accessed 19 
September 2011.
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included.63 The omission of such charges was attributed by many to faults in 

the investigation, with one ICC representative stating that the investigation had 

'too much evidence [of sexual violence], not enough focus'.64 This demonstrates 

that sexual violence was not a main priority in the investigation, and the OTP 

instead chose to focus on child recruitment, perhaps in the belief that the 

evidence they had uncovered was more damning. This should represent a 

lesson learned for the OTP: to refrain from targeting the investigation towards 

the presumed or preferred charges, but to conduct investigations on as broad a 

scale as possible.

The issue of omitting sexual crimes became more pertinent as the trial got 

underway and witnesses repeatedly testified as to the rape of young girls by 

commanders.65 Even the Prosecutor himself made reference to the use of 

children by the UPC to 'kill, pillage and rape' at his opening statement, yet such 

charges were not added to the list of charges.66 This statement therefore raised 

the expectations of victims and observers that these atrocities would be 

examined in the course of the trial, which did not happen.67 Five months into 

the trial, lawyers representing victims attempted to have charges of sexual

63 Letter from Brigid Inder, Executive Director, Women’s Initiative for Gender Justice to Luis Moreno
Ocampo, Prosecutor, International Criminal Court (August 2006)
<http://www.iccwomen.org/news/docs/Prosecutor_Letter_August_2006_Redacted.pdf> accessed 19 
September 2011; —, ’Congolese Women’s Campaign Against Sexual Violence in the DRC (Coalition for 
Women's Rights in Conflict Situations) <http://www.rdcviolencesexuelle.org/site/en/node/55> accessed 
19 September 2011.
64 Lisa Gambone, ‘Failure to Charge: The ICC, Lubanga & Sexual Violence Crimes in the DRC’ Foreign 
Policy Association (22 July 2009) <http://foreignpolicyblogs.com/2009/07/22/failure-to-charge-the-icc- 
lubanga-sexual-violence-crimes-in-the-drc/> accessed 19 September 2011.
^ Ibid. See also: Prosecutor v Thomas Lubanga Dyilo (Transcript of Witness 213) ICC-01/04-01/06-T- 
133 (23 February 2009) page 4, lines 17-23 [Hereafter ‘Lubanga Trial Transcript’]; Lubanga Trial 
Transcript (Witness 38) T-l 14 (3 February 2009) page 22, lines 16-19; (Witness 11) T-138 (27 February 
2009), page 74, lines 2-11; (Witness 10) T-145 (6 March 2009), page 30, line 18 to page 31, line 9; 
(Witness 31) T-202 (2 July 2009) page 10, lines 16-17; (Kristine Peduto) T-207 (9 July 2009) page 13, 
lines 16-17.
66 Lubanga Trial Transcript (Prosecution’s Opening Statement) T-107 (26 January 2009) page 4, lines 19
-21.

67 Flint and DeWaal (n 58).
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slavery and cruel and inhumane treatment added.68 A similar situation had 

occurred at the ICTY in the Akayesu case - whereby charges of sexual violence 

were added to the indictment - so there was a convincing precedent.69 

However, the request was ultimately unsuccessful. Trial Chamber I initially 

granted the request,70 with Presiding Judge Fulford dissenting on the grounds 

that the proposed changes were based upon new crimes - including crimes 

against humanity - and new modes of criminal liability, which would rely upon 

additional facts.71 The Appeals Chamber agreed with the dissent, and ruled that 

new charges could only be added by means of a fresh confirmation hearing.72 

Despite the benefit of expanding the indictment to include sexual crimes, this 

was the decision necessary to secure procedural guarantees to the defendant. It 

prevented the Trial Chamber from gaining the authority to amend an 

indictment, which would have meant allowing it to extend the trial beyond the 

facts alleged by the Prosecutor.

The consequences of continuing to focus on one charge are emerging on the 

ground in Ituri, most notably in the contentious issue of victim reparation. The 

ICC is the first international court with the power to order the payment of 

reparations to victims, as per Article 75 of the Rome Statute. However, the 

specific attention that is being paid to the victim status of child combatants is 

problematic given the relationship that many such children have with their

68 Rachel Invin and Wairagala Wakabi, ‘Lubanga defence warn new charges threaten trial’ (Institute for 
War and Peace Reporting 29 June 2009) <http://iwpr.net/report-news/lubanga-defence-wam-new- 
charges-threaten-trial> accessed 12 December 2012.
69 The Prosecutor v Jean-Paul Akayesu (Indictment (Amended)) 1CTR-96-4-1 (6 June 1997) [12],
70 For an assessment of the legality of the ability of Trial Chamber judges to re-characterise the facts 
described in the charges on the basis of Regulation 55 of the ICC’s Rules of Procedure and Evidence see: 
Dov Jacobs, ‘A Shifting Scale of Power: Who is in Charge of the Charges at the International Criminal 
Court?’ in William A. Schabas and others (eds) Ashgate Research Companion to Internationa! Criminal 
Law: Critical Perspectives (Ashgate Publishing 2012).
71 The Prosecutor v Thomas Lubanga Dyilo (Minority Opinion on the Decision Giving Notice to the 
Parties and Participants that the Legal Characterisation of Facts may be subject to Change in Accordance 
with Regulation 55(2) of the Regulations of the Court) ICC-01/04-01/06, (17 July 2009) [94].
72 The Prosecutor v Thomas Lubanga Dyilo (Judgment on the appeals of Mr Lubanga Dyilo and the 
Prosecutor against the Decision of Trial Chamber 1 of 14 July 2009 entitled "Decision giving notice to the 
parties and participants that the legal characterisation of the facts may be subject to change in accordance 
with Regulation 55(2) of the Regulations of the Court") ICC-01/04-01/06 (7 December 2009).
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families and wider communities, and such a status risks damaging their process 

of reintegration.73 They are often seen as criminals and are unwelcome back in 

their localities due to the offences they perpetrated during their tenure with the 

militia, and bestowing them with victim status, not to mention financial 

compensation, may not sit well with many locals in Ituri.74

The political consequences of the ICC choosing to make its debut with an 'easy', 

one-charge case - ostensibly to guarantee a quick trial and conviction, and an 

early judicial 'success' for the ICC75 - therefore appear to have been given 

insufficient consideration. In addition, the many obstacles that slowed down 

progress of the trial have illustrated how very wrong it was to presume that this 

would be a straightforward and simple first trial. The difficulty of providing 

evidence of a child's age, establishing a link between child combatants and 

Lubanga, and proving that Lubanga knew of the practice - despite being a 

commander, he was rarely at the front line - all presented difficulties for the 

Prosecutor.

" REDRESS (n 62) 18.
74 Matthew Happold, ‘Child Recruitment as a Crime under the Rome Statute of the International Criminal 
Court’ in Jose Doha, Hans-Peter Gasser and M. Cherif Bassiouni (eds), The Legal Regime of the 
International Criminal Court: Essays in Memory of Igor Blischenko (Brill 2008) 25.
73 Clark (n 59).
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5.3 Lubanga - The Confirmation of Charges

On 29 January 2007, ICC Pre-Trial Chamber I issued its confirmation of charges 

decision in Prosecutor v Thomas Lubanga Dyilo, setting up the first trial at the ICC 

and the first international case to focus exclusively on child soldiers.

As the first key decision rendered by the ICC, it is interesting that the Pre-Trial 

Chamber did not restrict itself to a literal application of the Statute, but made 

every attempt to interpret and develop the text in a purposive manner.76 This is 

particularly evident in its discussion of the terms 'national armed forces' and 

'participate actively in hostilities'; both terms are of critical importance to an 

analysis of how the international courts interpret the scope of this crime and are 

discussed in detail below. While the Chamber utilised and referenced the text 

of the Elements of Crimes, it also went some way towards expanding on the 

Elements' terms, particularly in relation to modes of responsibility and the issue 

of recklessness.77 It is interesting to note that in this first judicial application of 

the Rome Statute by the ICC, the judges at both Pre-Trial and Trial 

demonstrated their preferred terminology by using 'subjective' and 'objective' 

to describe the elements, instead of 'mental' and 'material', as used in the 

Statute. Professor Clark speaks of the danger of this approach, and attributes it 

to 'national modes of thinking':

The essential concepts may be the same, but ignoring the treaty 

language and using other modes of analysis carries with it a grave risk 

of picking up other baggage that the drafters of the treaty had not 

sought.78

6 Juan Carlos Ochoa, ‘The ICCs Pre-Trial Chamber I Confirmation of Charges Decision in the Case of 
Prosecutor v Thomas Lubanga Dyilo: Between Application and Development of International Criminal 
Law’ (2008) 16 EJCCLCJ 56.
77 Clark (n 59) 210.
78 Ibid.
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While the Appeals Chamber of the Special Court had already ruled on the 

customary status of the prohibition on child recruitment, the Pre-Trial 

Chamber's ruling represents the first occasion that the ICC Statute's provisions 

on the crime, and its elements, were examined. It also addressed a number of 

other critical issues including the court's jurisdiction on internal conflicts, the 

defence of mistake of law, as well as the structure of co-perpetration as a means 

of liability.79

First, the Pre-Trial Chamber's determination on nature of the conflict will be 

examined; second, its rulings on the key actus reus terms (enlistment, 

conscription and use); third, the decisions on mens rea and the defence of 

mistake; and finally, the first test of Article 25 and determining the mode of 

liability.

Actus reus: The nature of the conflict and the armed forces

The first challenge for the Pre-Trial Chamber was to determine the nature of the 

conflict in which the crimes were alleged to have occurred. As outlined in 

Chapter 2, determining whether the articles relating to internal or international 

war crimes apply has little consequence for the determination of mens rea, but it 

does have a bearing on the actus reus of the crime.

The internal conflict war crime provision refers to armed groups or forces - 

'Conscripting or enlisting children under the age of fifteen years into armed 

forces or groups or using them to participate actively in hostilities', while the 

international version is concerned with national forces - 'Conscripting or 

enlisting children under the age of fifteen years into the national armed forces or

79 Ochoa (n 76) 39.
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using them to participate actively in hostilities’.80 In debating this point, the 

prosecution claimed the conflict was internal, while the defence argued that it 

was international in nature.

Happold posits that the OTP's decision to frame the charges as part of an 

internal conflict had a political motivation, possibly 'influenced by a desire to 

maintain good relations with the Ugandan Government, given the on-going 

investigation into the situation in northern Uganda which have resulted in the 

issuing of arrest warrants for five leaders of the LRA, all as yet un

apprehended'.81 Another argument for the Prosecutor's decision was to avoid 

the burden of demonstrating that Lubanga's FLPC was a 'national force'. The 

Pre-Trial Chamber's decision pleased neither the prosecution nor the defence.

The Chamber determined that there were in fact two distinct time periods of 

relevance in answering this question - between July 2002 and 2 June 2003, when 

the conflict was of an international nature due to the occupation of Ituri by the 

Republic of Uganda, and from 2 June 2003 until December 2003, when the 

conflict was internal.82

In accordance with the Rome Statute, an internal conflict occurs when the 

relevant groups 'possess a certain degree of organisation and have the capacity 

to conceive and to carry out prolonged armed operations',83 and the Chamber 

determined that the UPC, under Lubanga's control, and all of the armed groups 

active in Ituri at the time, possessed such characteristics.84 This interpretation 

was necessary as the FPLC was, at all times, a non-state armed force.

s<> Article 8(2)(b)(xxvi) and Article 8(2)(e)(vii) [Emphasis added],
81 Matthew Happold, ‘Prosecutor v Thomas Lubanga, Decision of Pre-Trial Chamber 1 of the 
International Criminal Court, 29 January 2007’ (2007) 56 ICLQ 713, 718.
8~ Lubanga Confirmation of Charges (n 4) [220-233].
83 Rome Statute (n 2) Article 8(2)(e)(vii).
84 Lubanga Confirmation of Charges (n 4) [237],
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The evidence presented at Pre-Trial established that there was also evidence of 

an international conflict, marked by quite clear involvement by both Uganda 

and Rwanda in Ituri.85 Identifying an international armed conflict was a more 

onerous task, and entailed an extensive examination of the principles of the law 

of armed conflict and related treaties. Like the ICTY before it,86 the Pre-Trial 

Chamber gained inspiration from the Commentary to the Geneva Conventions, 

which provides that any difference arising from two States which leads to the 

intervention of armed forces constitutes an international armed conflict, even if 

one party denies that a state of war exists.87 The Pre-Trial Chamber also had a 

very relevant precedent on this matter - the ICJ's decision in Democratic 

Republic of Congo, discussed above. In determining the international nature of 

the conflict, the ICJ had placed emphasis on Article 42 of the Hague Regulations 

of 1907 which defined territory as occupied when placed under the established 

control of a hostile army.88 Such established control by Uganda over the DRC 

was demonstrated by the appointment of Ituri's governor by the Commander 

of the Ugandan forces.89

Accordingly, the Pre-Trial Chamber found that there was evidence of the crime 

taking place both in an international and internal conflict. Therefore there was 

evidence of a crime - notably Article 8(2)(b)(xxvi), which covers the crime of 

child recruitment within the context of an international conflict - which was not 

included in the charges brought by the Prosecution. Normally such a scenario is 

covered by the terms of Article 61(7)(c)(ii), which requires a Pre-Trial Chamber 

to adjourn the proceedings should it find evidence of a crime different to those

S5 Ibid [200] The Pre-Trial Chamber drew specific attention to the closing statement of the Representative 
of Victim a/0105/06, who asserted that the involvement of Uganda and Rwanda in Ituri was ‘a matter of 
common knowledge’.
s<’ Prosecutor v Dusko Tadic (Appeal Judgment) IT-94-1-A (15 July 1999) [84],
87 International Committee of the Red Cross, ‘Commentary to the IV Geneva Convention relative to the 
treatment of prisoners of war’, ICRC 26.
88 ICJ Case - Democratic Republic of the Congo v Uganda (n 6) [172].
89 Ibid [175],
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alleged, and request the Prosecutor to consider amending the charges. 

However, the Chamber did not deem such action necessary in this instance.

As a consequence, the charges brought against Lubanga within the context of 

an internal conflict, relating to the specific time period in which Ituri was under 

Ugandan rule, were changed by the Pre-Trial Chamber to crimes relating to 

Articles 8(2)(b)(xxvi), relating to an international conflict.90 To justify this 

substitution and to avoid ordering the Prosecutor to amend the charges, the 

Pre-Trial Chamber noted the almost identical nature of the two provisions:

Paragraphs 2-b-xxvi and 2-e-vii of Article 8 of the ICC Statute 

proscribe as crimes the same coirducts, regardless of being committed 

in the context of an international or a non-intemational armed 

conflict.91

The defence and prosecution teams found this decision to be controversial, and 

both applied for leave to appeal. The Office of the Prosecution attempted to 

appeal on the grounds that it is the sole preserve of the Prosecution to select 

which specific crimes should be faced by the accused at trial, and this turn of 

events 'forces [it] to proceed to trial with a charge that [it] does not consider to 

be substantiated by the evidence in its possession.'92 The defence's appeal cited 

their lack of opportunity to put forward their arguments on the issue of 

whether a non-state armed group (namely, the FLPC) falls within the ambit 

'national armed group'.93 These arguments were dismissed by the Appeals 

Chamber on the basis of Regulation 55 of the Regulations of the Court, which 

provides:

90 Lubanga Confirmation of Charges (n 4) [227],
91 Ibid [224],
92 The Prosecutor v Thomas Lubanga Dyilo (Application for Leave to Appeal Pre-Trial Chamber I's 29 
January 2007 "Decision sur la confirmation des charges") ICC-01/04-01/06-80 (5 February 2007) [9],
93 The Prosecutor v Thomas Lubanga Dyilo (Defence Appeal Against the Pre-Trial Chamber’s ‘Decision 
sur la confirmation des charges’ of 29 January 2007) ICC-01/04-01/06-797 (30 January 2007) [14].
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[T]he Chamber may change the legal characterisation of facts to 

accord with the crimes under articles 6, 7 or 8, or to accord with the 

form of participation of the accused under articles 25 and 28, without 

exceeding the facts and circumstances described in the charges and 

any amendments to the charge.

Ultimately the ruling was logically correct given the fact that the provisions of 

the crime applied - in accordance with both articles 8(2)(b)(xxvi) and 8(2)(e)(vii) 

- regardless of the nature of the conflict. As Happold notes, even on conviction, 

the differing status of the crime's context would be unlikely to have a direct 

effect on sentencing.94

This naturally raises the question of the necessity of determining the nature of 

the conflict in allegations of child soldier recruitment or use relating to articles 

8(2)(b)(xxvi) and 8(2)(e)(vii). Does it really matter if the conflict was 

international or internal? Willmott notes that the distinction between crimes 

listed in Article 8(2)(b) (international) and those in Article 8(2)(c) and (e) (non

international) really only serves to illustrate the differences between Additional 

Protocols I and II, and the recognition that customary law was stronger in 

relation to non-international conflicts.95 These reasons for the distinction clearly 

have no effect when confirming charges relating to crimes that feature in both 

categories with almost identical language, such as the crime of child 

recruitment. However, there is one key difference between internal conflict 

child recruitment and international child recruitment, and that is the nature of 

the armed force or group into which a child was recruited. The Pre-Trial 

Chamber had therefore put itself in the unusual position of identifying the UPC 

as both a 'national armed force' within the meaning of Article 8(2)(b)(xxvi) to

94 Happold (n 74)718.
95 Deirdre Willmott, ‘Removing the Distinction Between International and Non-International Armed 
Conflict in the Rome Statue of the International Criminal Court’ (2004) 8 Melb JIL 196.
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cover the period between July 2002 and 2 June 2003, and also as an 'armed force 

or group' as in Article 8(2)(b) to cover 2 June 2003 to December 2003.

To do this, the Pre-Trial Chamber concluded that the term national armed 

forces' also encompasses non-state armed groups who take an active role in a 

conflict of an international nature. This required some linguistic manoeuvring 

by the Chamber:

[T]he ordinary meaning of the adjective "national" does not 

necessarily lead to an interpretation of the term as meaning 

governmental forces.96

[interpreting the term "national" to mean "governmental" can only 

undermine the object and purpose of the Statute of the Court...97

This expansive interpretation had the consequence of including the FPLC 

within the definition of 'national armed forces'. This reasoning invoked 

Additional Protocol I, which does not require the forces involved in an 

international armed conflict to be specifically governmental.98 However, there is 

a proviso to this posihon in the travaux -preparatoires of the Protocol, which 

provides that non-governmental forces may only be involved in international 

conflicts in three quite specific situations: fighting colonial domination, alien 

occupation or racist regimes.99 In the absence of one of these exceptions, when a 

people or armed group 'takes up arms against authorities which it contests', 

'such a situation is not considered to be international'.100 As the relevant conflict 

in the DRC did not fall within the scope of any of these three situations, the 

reasoning of the Pre-Trial Chamber thus deviated from established

96 Lubanga Confirmation of Charges (n 4) [277].
97 Ibid [281],
98 Ibid [272],
99 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of 
Victims of International Armed Conflicts (Protocol 1), 8 June 1977, Article 1(4).
100 Ibid Commentary, 113.
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international humanitarian law. It appears from this ruling that the Rome 

Statute has an entirely different meaning for ’national armed group' than the 

Geneva Convention's definition. Yet, there is an explicit allowance for flexibility 

within the Additional Protocol, which provides that its principles are 'without 

prejudice to their elaboration in future within the framework of the 

development of international law applying to the protection of human rights 

in armed conflicts'.101 The ruling of the Pre-Trial Chamber is a clear example of 

embracing this freedom to develop international law, albeit with the potentially 

negative effect of blurring the distinction between armed 'groups' and armed 

'forces',102 a distinction that continues to hold great weight in the Geneva 

Conventions,103 and which serves the purpose of distinguishing between 

various acts of war. The decision therefore represents an attempt to stretch 

Article 8(2)(b)(xxvi) beyond both its natural meaning, and the meaning 

intended by the drafters - 'national' meaning the 'regular armed security forces 

of a state or to armed groups which are subordinate to a state'.104 In addition, 

the article itself only makes reference to 'national' in relation to the act of 

recruitment or enlistment;105 there is no such proviso attached to the 'use' of 

children in international armed conflicts. As Bekou suggests, focusing on this 

second part of the article would have removed any necessity to expand the 

definition to such an extensive degree.106

101 Claude Pilloud and others, Commentary on the additional protocols of 8 June 1977 to the Geneva 
Conventions of 12 August 1949 (Martinus Nijhoff Publishers 1987) 85.
102 Happold (n 74) 722.
103 Geneva Convention (I) for the Amelioration of the Condition of the Sick and Wounded in Armed 
Forces in the Field (adopted on 12 August 1949, entered into force 21 October 1950) 75 UNTS 31 (First 
Geneva Convention); Geneva Convention Relative to the Treatment of Prisoners of War (adopted on 12 
August 1949, entered into force 21 October 1950) 75 UNTS 135 (Third Geneva Convention).
104 Olympia Bekou, ‘Prosecutor v Thomas Lubanga Dyilo - Decision on the Confirmation of Charges’ 
(2008) 8 HRLR 343, 354.
105 ‘Conscripting or enlisting children under the age of fifteen years into the national armed forces or 
using them to participate actively in hostilities’ [Emphasis added],
106 Bekou (n 104) 354.
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Actus reus: Enlistment and conscription

The issue of distinguishing between the concepts 'enlisting' and 'conscripting' 

was briefly examined at Pre-Trial with the Chamber defining the terms as 

forced recruitment or conscription, and voluntary recruitment or enlistment,107 

yet ultimately finding no difference in legal liability.

This echoes the precedent set by the Special Court in the AFRC judgment, 

where it ruled that a child's consent is not a valid defence.108 Both decisions also 

give effect to the terms of Additional Protocol II, which specifically provides 

that '[t]he principle of non-recruitment also prohibits voluntary enlistment'.109

In her expert witness testimony before the Trial Chamber, the UN Special 

Representative on Children and Armed Conflict, Radhika Coomaraswamy, 

followed the reasoning of the Special Court in arguing that consent cannot be, 

and should not be, a defence and that children under 15 years of age cannot 

reasonably give consent.110 She also commented, in her amicus curiae brief, on 

the difficulties in differentiating between a conscripted and an enlisted child:

The recruitment and enlistment of children in the DRC is not always 

based on abduction and the brute use of force. It also takes place in 

the context of poverty, ethnic rivalry and ideological motivation.* * 111

1U' Ibid [246]
108 AFRC Trial Judgment (n 3) [735],
ll|t, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of 
Victims of Non-International Armed Conflicts (Protocol II), 8 June 1977, Commentary, 4557.
< http://www.icrc.org/ihl.nsf/COM/475-76000320penDocument> accessed 9 August 2011.
110 Lubanga Trial Transcript T-223 (7 January 2010) page 11, lines 8-18.
111 'Amicus curiae brief of the United Nations Special Representative of the Secretary-General on 
Children and Armed Conflict submitted to the ICC in application of Rule 103 of the Rules of Procedure 
and Evidence, pursuant to the Decision Inviting Observations from the Special Representative of the 
Secretary-General of the United Nations for Children and Armed Conflict, of Trial Chamber I of the 
International Criminal Court’ 1CC-01/04-01/06-1229-AnxA (18 March 2008) [13] [hereinafter 'Amicus 
curiae of the UN Special Representative’].
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She also suggested that 'the line between voluntary and forced recruitment is 

therefore not only legally irrelevant but practically superficial in the context of 

children in armed conflict'.112

The ICC Pre-Trial Chamber also took this view and categorically rejected any 

argument that children can consent freely to enlistment.113 As Professor Cryer 

notes, this is a supportable determination 'given the soft paternalistic 

justification of the criminalisation of child soldiers'.114 It also gives effect to the 

doubts over the true nature of the consent of a child, given the social and 

economic factors that push them towards participation in armed conflict.115 As 

already noted throughout this thesis, such an interpretation is the preferred 

outcome, and best serves child protection concerns.

The Pre-Trial Chamber noted the evidence of 'voluntary enlistment' presented 

before it:

[Cjhildren under the age of fifteen years "voluntarily" joined the 

ranks of the FPLC or were made available to the FPLC by their 

parents, in particular after calls for mobilisation directed at the Hema 

population; others joined out of a desire for revenge after the loss of a 

close relative allegedly killed by the militia fighting against the 

FPLC.116

This reasoning is in line with the jurisprudence of the Special Court, and 

underlines that the means of recruitment - forced or volmatary - is ultimately 

irrelevant, and any distinction between them is 'contrived.'117 This has the effect

112 Ibid [10],
113 Lubanga Confirmation of Charges (n 4) [247].
114 Robert Cryer and others, An Introduction to International Criminal Law and Procedure (2nd edn CUP 
2010)422.
115 Peter W. Singer, Children at War (UCP 2006) 61
116 Lubanga Confirmation of Charges (n 4) [252],
! 11 Prosecutor v Moinina Fofana and Allien Kondewa (“The CDF Case”) (Judgment) SCSL-04-14-T (2 
August 2007) [l92] [Hereafter ‘CDF Trial Judgment’].
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of rendering a tripartite crime (as per the Rome Statute - conscripting or 

enlisting or using) into a bipartite one: enlisting (either with or without force) or 

using.

The Chamber also determined that conscription and enlistment are continuous 

crimes that commence at the moment a child is incorporated into an armed 

group and last until demobilisation or the attainment of fifteen years of age.118

Actus reus: Defining 'active participation'.

As already discussed above,119 it is a worthy exercise to curtail and demarcate 

the activities that can be considered as encompassing an active role in an armed 

conflict, and this thesis advocates for a case-by-case assessment on what 

constitutes active participation. Such an approach avoids the situation whereby 

too many roles are included within the ambit of the 'child soldier', which 

creates the risk of weakening the provisions protecting those children who are 

forced to the frontlines, to shoot and kill in battle, and who witness the worst 

facets of war. Interestingly, this is exacerbated by the United Nations, where the 

buzz word 'child soldier' is used to draw attention to the plight of all children 

in war zones, not just those participating, particularly via its social media 

initiatives.120 By undermining the distinction between child victims of war and 

child soldiers, the protection offered to both categories is undermined. It further 

serves to detract attention away from the key issue of preventing recruitment.

118 Lubanga Confirmation of Charges (n 4) [248].
119 See pages 104, 133, 184, 220 and 224.
120 ChildrenArmedConflic, ‘Security council adopts resolution 1998 on attacks on schools and hospitals 
unanimously. #childsoldiers’; ‘SRSG Coomaraswamy: During my visits to conflict areas,! have seen 
schools completely destroyed.bombed or burnt to the ground #childsoldiers’; ‘Secretary-General Ban Ki- 
moon: The United Nations is fully committed to protecting children in armed conflict #childsoldiers’ 
(Twitter @childreninwar, 12 July 2011); ‘Children in the Iridimi refugee camp #childsoldiers 
http://twitpic.com/5eep9j’ (Twitter @childreninwar, 20 June 2011); ‘5 civilians including 2 children died 
in a suicide bombing in eastern Afghanistan on Monday: http://goo.gl/KmYWj #childsoldiers 
#zerounderl8’ (Twitter @childreninwar, 9 May 2011).
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In terms of defining what constitutes active participation in hostilities - and 

therefore falls within the ambit of 'using' a child as a child soldier - both the 

Special Court and the ICC Pre-Trial Chamber attempted to do so by listing 

specific activities.

As noted above, the Special Court in the AFRC judgment ruled that 'active 

participation' encompasses the use of children in functions other than as front 

line troops, including support roles within military operations, due to the 

definitive amount of risk faced by children undertaking such positions.121

At the ICC, the Pre-Trial Chamber noted the Rome Statute Preparatory 

Commission's language122 and used it as the basis for mling that a child cannot 

be considered as having actively participated in hostilities if the activity in 

question was 'clearly unrelated to hostilities'.123

The Pre-Trial Chamber went on to distinguish between active and non-active 

participation.

First, children undertaking active military combat, or roles such as spying, 

scouting, sabotage, acting as decoys or bodyguards, are viewed as participating 

actively in hostilities and falling within the Statute's ambit.124 And second, there 

are those children who were 'manifestly without connection to the hostilities' 

and who completed tasks such as 'food delivery and domestic help in an

121 AFRC Trial Judgment (n 3) [737],
122 Draft Statute for the International Criminal Court, Report of the Preparatory Committee on the 
Establishment of an International Criminal Court (14 April 1998) UN Doc. A/CONF. 183/2/Add. 1 21: 
‘The words “using” and “participate” have been adopted in order to cover both direct participation in 
combat and also active participation in military activities linked to combat such as scouting, spying, 
sabotage and the use of children as decoys, couriers or at military checkpoints. It would not cover 
activities clearly unrelated to the hostilities such as food deliveries to an airbase or the use of domestic 
staff in an officer’s married accommodation. However, use of children in a direct support function such as 
acting as bearers to take supplies to the front line, or activities at the front line itself, would be included in 
the terminology.’
123 Lubanga Confirmation of Charges (n 4) [261-262].
124 Ibid [262],
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officer's married accommodation'. 125 The Chamber mled that Articles

8(2)(b)(xxvi) and 8(2)(e)(vii) apply specifically if:

[Qhildren are used to guard military objectives, such as the military 

quarters of the various units of the parties to the conflict, or to 

safeguard the physical safety of military commanders (in particular, 

where children are used as bodyguards). These activities are indeed 

related to hostilities in so far as i) the military commanders are in a 

position to take all necessary decisions regarding the conduct of 

hostilities, ii) they have a direct impact on the level of logistic 

resources and on the organisation of operations required by the other 

party to the conflict whose aim is to attack such military objectives.126

The Pre Trial Chamber therefore broadened the scope of the term 'active 

participation' to include not only direct participation in hostilities, but also the 

list of acts contained within the Preparatory Committee's footnote, which was 

not included in the text of Rome Statute nor of the Elements of Crimes.127

Both the ICC and the Special Court therefore required there to be a connection 

to the hostilities or to the military operation in order to constitute active 

participation.

In determining whether sufficient evidence of the 'active participation' of child 

recruits had been presented in order to confirm the charges and commit 

Lubanga to trial, the Chamber noted the number of different locations where 

military training occurred, and the extent of the training provided.128 Training 

lasted about two months and followed a strictly disciplined physical regime

125 Ibid [263],
126 Ibid.
127 Happold (n 74) 721.
128 Lubanga Confirmation of Charges (n 4) [265].
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which included weapons training.129 Once training was over, the children were 

deemed to be 'fit for combat and then sent to the front line'.130 Additional 

evidence told of the use by the FPLC of children as bodyguards, which the Pre- 

Trial Chamber had specifically included in its list of 'active participation' roles.

In her amicus, the United Nations Special Representative encouraged the Court 

to refrain from listing specific activities as falling within the ambit of 'active 

participation', and to instead work on a case-by-case basis to determine 

whether an 'essential support function' had been fulfilled by a given child in a 

given case.131 This is an eminently preferable solution to creating lists of 

activities, which alter depending on the type and scope of the conflict. The ICC 

and the Special Court both engaged in this list-making exercise, with only 

minimal overlap, and occasional discrepancies. Both Courts found that scouting 

and acting as a decoy constituted active participation, while domestic chores do 

not,132 but while the Special Court found that 'finding food' amounted to active 

participation, the ICC Pre-Trial Chamber ruled that 'food delivery' was not.133 

These discrepancies create confusion and ambiguity on the crucial point of 

what constitutes 'using a child soldier' ought to be strenuously avoided. A case- 

by-case examination is more effective in giving effect to the prohibition on 

using children in conflict, and takes into account the factors that surrounded the 

specific activity. For example, food delivery to the front line while armed differs 

wholly from food delivery to a quiet training camp.

129 Ibid.
130 Ibid [266],
131 Amicus curiae of the UN Special Representative (n 111) [20-21],
132Lubanga Confirmation of Charges (n 4) [261]; AFRC Trial Judgment (n 3) [736-737]; CDF Trial 
Judgment (n 117) [193],
133 Lubanga Confirmation of Charges (n 4) [262]; CDF Trial Judgment (n 117) [193].
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Mens rea: Intent and Knowledge

As expected, the Pre-Trial Chamber determined that the relevant articles on the 

crime did not contain a subjective element and called for resort to the 'unless 

otherwise provided' proviso of Article 30, which provides for an accused's 

criminal responsibility if the material elements of the given crime were 

committed with both intent and knowledge.134 In addition, the Chamber 

determined that the 'should have known' requirement as provided for in the 

Elements of Crimes in relation to Articles 8(2)(b)(xxvi) and 8(2)(e)(vii) is an 

exception to the 'intent and knowledge’ requirement embodied in article 30 of 

the Statute.

Accordingly, as provided for in Article 30(1) of the Statute, the 'should have 

known' requirement applies when determining the age of the victims, whereas 

the general ’intent and knowledge' requirement will apply to the other objective 

elements of the war crimes set forth in Articles 8(2)(b)(xxvi) and 8(2)(e)(vii) of 

the Statute.135

The Pre-Trial Chamber found that Lubanga 'was, at the very least, aware that, 

in the ordinary course of events the implementation of the common plan would 

involve the voluntary recruitment... the forcible recruitment... [and] the use of 

children under the age of fifteen years to participate actively in military 

operations'.136 This is problematic. The age of the recruited children has no 

cormection to what occurs in the 'ordinary course of events' and is, in fact, such 

a key facet of child recruitment that it ought to be proved as fact, not assumed 

as part of the expected course of events.

4 Rome Statute (n 2) Article 30.
135 Lubanga Confirmation of Charges (n 4) [359],
136 Ibid [404],
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The Pre Trial Chamber ruled that the intent and knowledge requirements of 

Article 30 also require the existence of a 'volitional element', which is satisfied 

when an accused acted in the knowledge of the consequences of his acts, and 

undertook said acts with the intention to commit the material elements of the 

crime.137 This combination represents dolus directus of the first degree. The Court 

also ruled that Article 30 encompasses dolus directus of the second degree, which 

covers the situation of an accused acting without intent to commit the material 

elements of a specific crime, but in the awareness that committing a particular 

act will result in the said elements.138 This represents a welcome departure from 

the Special Court's precedent in the CDF case. In that case, as discussed in the 

previous chapter, Moinina Fofana had knowledge that children were being 

recruited, but intent had not been demonstrated, and he was found not guilty of 

the charge.139 Tire ICC standard, however, accounts for such situations and 

attributes liability to those who have knowledge of such unlawful recruitment 

policies.

In addition, the Chamber demonstrated a creative interpretation of Article 30's 

unless otherwise provided’ by reading dolus eventualis into the Statute.140 Dolus 

eventualis applies where an accused was aware of the risk that the objective 

elements of the crime may result from his actions or omissions, and accepts this 

outcome.141 As Werle notes, this interpretation inherently contradicts the 

language of Article 30(2): 'it is not enough for the perpetrator to merely 

anticipate the possibility that his conduct would cause the consequence. This 

follows from the words 'will occur'; after all, it does not say 'may occur'.'142

137 Ibid [351]; Mohamed Elewa Badar, ‘The Mental Element in the Rome Statute of the International 
Criminal Court: A Commentary from a Comparative Criminal Law Perspective’ (2008) 19 CLF 474.
138 Lubanga Confirmation of Charges (n 4) [352],
139 CDF Trial Judgment (n 343) [959-967],
140 Clark (n 59) 221.
141 Lubanga Confirmation of Charges (n 4) [35 1-352]
142 Gerhard Werle, Principles Of International Criminal Law (2nd edn Asser Press 2005) 104.
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However, determining that the third element of the Elements of Crimes 

provides for negligence on the part of the recruiter in terms of the age of the 

recruit - by requiring that the accused 'knew or should have known' that the 

given child was less than fifteen years of age - creates an interesting paradox. 

Can the situation arise where a perpetrator or co-perpetrator was unaware of 

the 'substantial' risk of recruiting a child aged under fifteen, yet fall on the fact 

that they 'should have known' that the child was aged under fifteen?143 

According to the Pre-Trial Chamber the answer is no, at least in terms of the 

theory of co-perpetration. Co-perpetration requires that each party 'be mutually 

aware of, and mutually accept, the likelihood that implementing the common 

plan would result in the realisation of the objective elements of the crime'.144 

This creates the interesting situation where accused co-perpetrators would be 

hard pressed to demonstrate negligence, as, according to the Pre-Trial 

Chamber, they had accepted the likelihood of carrying out a crime. This issue 

was briefly examined by the Trial Chamber in its judgment, but, as discussed 

later in this chapter, it chose not to 'rule in the abstract' as the Prosecutor had 

called upon it to convict Lubanga not on the basis that the he 'should have 

known' that the children were under the age of 15 years, but to convict him 

only if it finds that he knew that there were children under 15 years of age.145

Professor Cassese believed that the Pre-Trial Chamber should have taken the 

step of incorporating recklessness:

... [F]or ... war crimes, current international law must be taken to 

allow for recklessness: for example, it is admissible to convict a person 

who, when shelling a town, takes a high and unjustifiable risk that

143 Thomas Weigend, ‘Intent, Mistake of Law, and Co-perpetration in the Lubanga Decision on 
Confinnation of Charges' (2008) 6 JICJ 471,485.
144 Lubanga Confirmation of Charges (n 4) [365].
113 Prosecutor v Thomas Lubanga Dyilo (Trial Judgment) 1CC-01/04-01/06-2842 (14 March 2012) [1015] 
[Hereafter ‘Lubanga Trial Judgment’].
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civilian will be killed - without, however, intending, that they be killed 

- with the result that the civilians are, in fact, thereby killed.146

However, as noted by Badar, the scenario described by Professor Cassese 

would be covered by the Pre-Trial Chamber's ruling on the inclusion of dolus 

eventualis: if the prosecution was to succeed in demonstrating that the deaths of 

civilians were a probable consequence of shelling the towns, and the person 

responsible accepted that probable result.147 Therefore should a recruiter act 

recklessly in determining the ages of his recruits, his actions would still fall 

within the ambit of dolus eventualis as a recklessly applied recruitment policy 

which clearly involves a risk of recruiting underage children. Applying this to 

the current case, although the recmitment policy of the UPC/FLPC did not 

focus on children, their inclusion was indeed a probable consequence. As the 

Pre-Trial Chamber phrased it:

[Although the agreement or common plan did not specifically target 

children under the age of fifteen years - it did target young recruits in 

general - in the normal course of events, its implementation entailed 

the objective risk that it would involve children under the age of 

fifteen years.148

This is logical and rational reasoning. By targeting young recruits, the policy of 

the FPLC paid little regard to making a distinction between young and too 

young (less than fifteen years old), and thus accepted the risk of recruiting 

children. This decision suggests that any recruitment strategy that ignores the 

issue of determining age may give rise to liability via dolus eventualis, which is 

essentially recklessness.

146 Antonio Cassese, ‘The Statute of the International Criminal Court, The Statute of the International 
Criminal Court: Some Preliminary Reflections’ (1999) 10 EJIL 153-154.
147 Badar (n 137) 494.
148 Lubanga Confirmation of Charges (n 4) [377(ii)].
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Defence: Mistake

Unsurprisingly, issues relating to mistakes of law and fact were raised by the 

defence, but under the disguise of a principle of legality challenge. Schabas 

noted that 'although the argument was framed as one of retroactivity, it looks 

more like a claim of ignorance of the law.'149 The defence claimed that Lubanga 

had a lack of knowledge of the legal prohibition on child recruitment, due to 

the lack of publicity given to the ratification of the Rome Statute by the DRC 

and Uganda. In addition the specific crime of enlistment was not contained 

within the two Additional Protocols nor the Convention on the Rights of the 

Child.150 The law was therefore neither 'accessible' nor 'foreseeable' for him at 

that time.151 This position was rejected by the Pre-Trial Chamber in a twofold 

argument.

First, the principle of legality was satisfied. In accordance with Article 22(1), the 

Chamber need only concern itself with determining that the Statute was in force 

at the time of the alleged offences and that the offences were covered by the 

terms of the Statute, both easily demonstrated in the present case.152

Second, the mistake of law defence was denied. Article 32(2) specifically 

provides that a 'mistake of law as to whether a particular type of conduct is a 

crime within the jurisdiction of the Court shall not be a ground for excluding 

criminal responsibility', unless it 'negates the mental element required by such 

a crime'.153 The Pre-Trial Chamber also noted that child protection was an issue 

that had been specifically brought to Lubanga's attention by the United 

Nations' Organisation Mission in the DRC, MONUC.154

149 William A. Schabas, Introduction to the International Criminal Court (3rd edn CUP 2007) 230.
150 Lubanga Confirmation of Charges (n 4) [296],
151 Ibid [304],
152 Ibid [302],
153 Rome Statute (n 2) Article 32(2).
154 Lubanga Confirmation of Charges (n 4) [312-314],
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The Special Court denied all claims of mistake, ruling that even accepted 

domestic behaviour cannot give rise to a legitimate claim of mistake: 'it cannot 

be argued that a national practice creating an appearance of lawfulness can be 

raised as a defence of conduct violating international norms'.155 The ICC Pre- 

Trial Chamber's position is less demanding, and allows for mistake, albeit in 

narrow terms:

The defence of mistake of law can succeed under Article 32 of the 

Statute only if Thomas Lubanga Dyilo was unaware of a normative 

objective element of the crime as a result of not realising its social 

significance (its everyday meaning).156

Therefore, if it can be demonstrated that a perpetrator was aware that all forms 

of accepting the military service of young persons were unlawful - even despite 

a lack of knowledge of the specific terminology of 'enlistment' or 'conscription' 

- then he knew enough to commit the offence with intent.157 The panel of judges 

specifically pointed out that the prohibition of the catch-all phrase 'recruitment' 

was widely understood as involving both enlistment and conscription (i.e. both 

forced and voluntary recruitment).158

The Pre-Trial Chamber focused its discussion of this point on the mistake of law 

issue. It would appear from its analysis that any claim that Lubanga, in good 

faith, believed that accepting young volunteers was lawful would fail,159 and the 

defence of mistake would only be accepted in the form of mistake of fact - that 

Lubanga acted in the mistaken belief that the recruits were older than 15 years 

of age.

155

156

157

158

159

The AFRC Trial Judgment (n 3) [732],
Lubanga Confirmation of Charges (n 4) [315-316]. 
Weigend (n 143) 476.
Lubanga Confirmation of Charges (n 4) [308],
Ibid.
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In terms of precedential value, this analysis suggests that for a mistake of law 

defence to apply, a defendant would have to demonstrate a complete lack of 

awareness of the general prohibition of conscripting or enlisting or using 

children under 15 years of age. The evidence presented to the Pre-Trial 

Chamber removed this route for Lubanga, and the increased publicity relating 

to the child soldiers phenomenon suggest that any would-be defendant would 

be hard pressed to prove this state of mind.

Mode of Liability: Co-perpetration and the first test of Article 25.

In examining the concept of co-perpetration, as embodied in Article 25 of the 

ICC Statute, the Pre-Trial Chamber outlined the objective criteria of the mode of 

liability, before going on to discuss the mens rea standards under Article 30 and 

the question of joint criminal enterprise.

The prosecution argued that co-perpetration 'best representjed] the criminal 

responsibility’ of the accused.160 There was a simple explanation for this 

decision: the lack of direct evidence that Lubanga had either personally 

recruited children, or that he had ordered the recruitment of children, meant 

that he could only be found guilty via the co-perpetration mode of liability.161

The defence challenged the viability of co-perpetration as a mode of 

responsibility. Lubanga was charged with being a co-perpetrator of the crime of 

child soldier enlistment and use, yet no charges were brought against any 

alleged co-perpetrator, such as UPC Chief of Staff Floribert Kisembo. As co

perpetration naturally involves more than one perpetrator, the defence were 

evidently displeased with the application of this mode of responsibility,

160 Ibid [110],
161 Weigend (n 143) 476.
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describing it as a 'judicial paradox' in its closing statement at the end of the 

trial.162 However, the Pre-Trial Chamber, in accepting co-perpetration as the 

mode of liability, specified that the doctrine provided that:

[A]ny person making a contribution can be held vicariously 

responsible for the contributions of all the others and, as a result, can 

be considered as a principal to the whole crime.163

Article 25(3)(a), as already discussed in Chapter 2, can be committed in three 

distinct ways: as an individual, jointly with another person, or 'through another 

person', and requires both material (objective) and mental (subjective) elements.

First, the objective elements: the existence of an agreement or common plan 

between two or more persons, as well as a requirement that each of the persons 

made an essential contribution to the realisation of the agreement's objectives, 

which were to achieve the elements of the specific crime.164 A co-perpetrator 

also must have sufficient involvement or authority as to 'frustrate the 

commission of the crime by not carrying out his or her task'.165 The Pre-Trial 

Chamber expanded on this interpretation to include the requirement that an 

accused had 'control over the crime'.166 In examining the evidence presented by 

the Prosecution, the Pre-Trial Chamber concluded that there existed substantial 

grounds to believe that there was a common plan amongst the senior members 

of the FPLC and Thomas Lubanga to recruit young people into its forces, either 

voluntarily or forcibly, give them military training and use them to participate

162 Lubanga Trial Transcript (Defence’s Closing Statement) T-357 (26 August 2011) page 25, line 11 to 
page 26, line 2.
163 Lubanga Confirmation of Charges (n 4) [326]
164 Ibid [343-346],
165 Ibid [342],
166 Ibid [330], This theory has its origins in the German scholarship of Claude Roxin; for discussions in 
English see: George P. Fletcher, Rethinking Criminal Law (OUP reprint, 2000) 655-659; Mark Osiel, 
‘The Banality of Good: Aligning Incentives Against Mass Atrocity’ (2005) 105 Columbia Law 
Review 1751-1862.
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in the conflict or as personal bodyguards.167 While not specifically targeting the 

under-fifteen demographic, this plan accepted the certain risk that such 

children would be included in the recruitment drive and used as soldiers.168 

Lubanga's role in the implementation of this common plan was imperative - he 

not only personally provided finances, but also carried out routine inspections 

of training camps and kept in constant contact with his fellow co

perpetrators.169 In fact, the Chamber determined that his role 'could not have 

been more relevant', which gave the judges significant reason to believe that he 

was among those 'most responsible' for the alleged crimes due to his 'ultimate 

control over the UPC/FPLC’s alleged policy/practice of enlisting . . . and using 

to participate actively in hostilities children under the age of fifteen'.170

Second, the subjective elements: each co-perpetrator must have been aware of 

their joint control over a common plan and aware of their essential contribution 

to it.171 They must also have accepted that the carrying out of their common 

plan may result in committing the objective elements - or 'material elements' to 

use the language of the statute - of the crime.172 As discussed above, the Pre- 

Trial Chamber also determined that an additional volitional element is also 

required, whereby a perpetrator acted in the knowledge of the consequences of 

his acts, and undertook said acts with the intention to commit the material 

elements of the crime.173 However, for a co-perpetrator to possess these 

requisite mental elements, they need only have accepted either the necessity of 

committing a crime in the carrying out of their plan, or accepted the risk that 

the carrying out of their plan might entail the committing of a crime. In

167 Ibid [337 (i)]
168 Ibid [377 (ii)]
169 Ibid [383 (ii)]
l70Susana Sacouto and Katherine Cleary, ‘The Gravity Threshold of the International Criminal Court’ 
(2007) 23 AUILR 807,837.
171 Lubanga Confirmation of Charges (n 4) [341],
1 2 Ochoa (n 76) 51.
177 Lubanga Confirmation of Charges (n 4) [351].
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addition the co-perpetrator must have been aware of the factual circumstances 

that allowed him to control the crime.174

This construction creates the position where co-perpetrators can have a 

common plan, which is entirely lawful, but once they accepted the risk that the 

carrying out of this plan may result in crimes being committed by other 

persons, then they are legally responsible.175 The fact that the Trial Chamber 

judgment supported this approach demonstrates that the ICC is going in the 

entirely opposite direction than joint criminal enterprise: focusing more on 

control and awareness of control, than on intent.176 This interpretation of the 

requirements of Article 25(3)(a) was also endorsed and follow7ed by the Pre- 

Trial Chamber in the Katanga and Ngudjolo confirmation decision, whereby it 

ruled that the interpretation maintained 'consistency with the Statute, which is 

the first source of applicable law for this Court'.177

In composing the charges, the Prosecutor made little reference to the concept of 

joint criminal enterprise (JCE), the mode of responsibility significantly utilised 

by the ICTY to hold several individuals responsible for a common illicit plan,178 

suffice to say that it could be considered as a third applicable mode of 

liability.179 As Badar notes, this would appear to suggest that the use of the 

doctrine will be limited at the ICC, and regarded as a 'last resort' by the OTP.180 

This is the entirely opposite approach to that of the ICTY Prosecutor, who

1,4 Ibid [118-124],
175 Jens David Ohlin ‘Joint Intentions to Commit International Crimes’ (2011) 11 Chic JIL 693, 724.
176 See pages 126-127 for discussion of JCE and intent.
177 Prosecutor v Germain Katanga and Mathieu Ngudjolo Chid (Decision on the confirmation of charges) 
ICC-01/04-01/07-716 (26 September 2008) [171]"
l7S Tadic Appeals Judgment (n 86) [190] ‘[W]here several persons having a common purpose embark on 
criminal activity that is then carried out either jointly or by some members of this plurality of persons. 
Whoever contributes to the commission of crimes by the group of persons or some members of the group, 
in execution of a common criminal purpose, may be held to be criminally liable, subject to certain 
conditions .. .’
'19 Prosecutor v Thomas Lubanga Dyilo (Document Containing the Charges) 1CC-01/04-01/06-356 (28 
August 2006) [20].
18,1 Badar (n 137) 510.
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'never once pushed for co-perpetration as a mode of liability in place of joint 

criminal enterprise'.181

This was the first occasion that the ICC was confronted with the issue of JCE, 

and it chose to reject the contention that it falls within the ambit of co

perpetration.

The Chamber had the opportunity to read the existence of the theory into 

Article 25(3)(a), which provides liability when a perpetrator 'commits such a 

crime... jointly with another'.182 The Chamber instead chose to rule that JCE 

does not fall within co-perpetrator liability, making a departure from the ICTY 

jurisprudence on this issue.183 It instead views the concept of JCE as a 'subjective 

approach' to distinguish between principals and accessories, rather than the 

basis for establishing primary liability.184 The Chamber criticised its focus on 

the subjective state of mind of the individual, and made clear its preference for 

assessing the objective 'essential' contribution they made to the crime.185 Tire 

Chamber therefore left the question of what aspects of JCE fall within Article 

25(3)(d) - which covers the responsibility of 'a group of persons acting with a 

common purpose' - to be answered at a later date.186

There is one key implication of this approach: it suggests that the ICC Chamber 

intended to distance itself from the oft political nature of JCE convictions, as 

noted in Chapter 2, and rest instead on a less controversial mode of liability. It 

also indicates the Chamber's preference for a more concrete action-based 

objective approach to determining liability; one that is less focused on the 

subjective state of mind of the individual, and more on the consequences of

181 Ohlin (n 175) 721.
I!'' Rome Statute (n 2) Article 25(3)(a).
183 Lubanga Confirmation of Charges (n 4) [335-341],
184 Weigend (n 143) 478.
183 Lubanga Confirmation of Charges (n 4) [321],
186 Ibid [334],
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their actions. For child recruitment charges, this means a greater emphasis on 

the acceptance by a co-perpetrator of the objective risk of recruiting child 

soldiers, and on the extent to which a perpetrator had control over the 

perpetration of the crime. This approach is, in the author's view, preferable to 

that of the traditional JCE model, which originated as a means of filling a gap in 

the ICTY Statute to account for the involvement of those perpetrators who did 

not physically commit a crime but for whom the modes of participation 

available did not fairly reflect the 'moral gravity' of their contribution.187 But the 

Rome Statute built upon the discovery of this omission, and accounts for such 

situations in providing for co-perpetration. In addition, the concept of 

determining 'control' over a crime is preferable to the less straightforward ideas 

of shared purpose and common intention. Employing JCE also runs the risk of 

providing for collective criminal liability, while this approach instead focuses 

on determining the extent to which each individual had control over the crime. 

However, as discussed below in relation to the judgment, there are a few flaws 

in this control test, and its application formed the basis of Presiding Judge 

Fulford's separate opinion.

The Pre-Trial Chamber ruled that it had be demonstrated that Lubanga played 

an 'essential' role in the implementation of this plan, which proved challenging. 

Despite an apparent dearth of supporting evidence, the Pre-Trial Chamber 

confirmed the charges on the basis of co-perpetration, focused on the allegedly 

'key overall coordinating role' that he played by having 'direct and ongoing 

contacts with the other participants', 'inspecting several FPLC military training 

camps to encourage the new FPLC recruits', and 'providing the necessary 

financial resources for the implementation of the common plan'.188

1X7 Tadic Appeals Chamber (n 86) [191].
ISS Lubanga Confirmation of Charges (n 4) [383 (ii)]
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This evidence was not overwhelming and none of the acts allegedly committed 

by Lubanga could reasonably have permitted his role to be described as 

'essential', nor would his failure to commit them have resulted in the collapse 

of the common plan. As Weigand notes, Lubanga's role could certainly have 

been essential in generally commanding the FLPC, but that does not mean it 

applies also to the practice of child recruitment.189

hr sum, the Pre-Trial Chamber found sufficient evidence that Lubanga had 

knowledge of the conflict,190 that he was part of a common plan to the extent 

that he had joint control over its implementation,191 and he was aware that, in 

the ordinary course of events, the plan would entail the voluntary and forcible 

recruitment, and use, of children under fifteen years of age.192 He accepted this 

risk,193 which signifies the existence of intent by means of dolus eventualis.

Thomas Dyilo Lubanga was therefore committed to trial, and the first trial at 

the ICC was set to begin.

189 Weigend (n 143)487.
19(1 Lubanga Confirmation of Charges (n 4) [406] 
191 Ibid [383], [398], [399],



5.4 Lubanga - The Trial.

After a record-breaking pre-trial stage of more than 800 days,194 the trial finally 

began on 26 January 2009,195 and suffered numerous delays. A summary of the 

evidence submitted by both sides is contained in Appendix B. This analysis will 

not go into all the legal wrangling that plagued the development of this trial,196 

but will examine the question of child soldiers as witnesses, and the linked 

issue of intermediaries used by the OTP to source such witnesses. Both issues 

are critical in examining how the ICC responded to the child protection 

concerns raised by the prosecution of the crime.

It is worth noting at the outset that the Trial Chamber was not bound by the 

findings made by the Pre-Trial Chamber as to either matters of facts or law.

Child Soldiers as Witnesses

There are two linked issues to be discussed here. First, the testimony of 

vulnerable child soldier witnesses, and, second, the question of where these 

witnesses came from.

194 The ICTY’s first trial - Prosecutor v Dusko Tadic began after 376 pre-trial days. At the 1CTR Jean- 
Paul Akayesu made his initial appearance on 30 May 1996 and the trial began on 9 January 1997, 224 
days later.
19:1 ICC Press Release ‘The Trial in the Case of Mr. Thomas Lubanga Dyilo Will Commence on 31 March 
2008’ (12 November 2007); ICC Press Release ‘The trial in the case of Mr. Thomas Lubanga Dyilo will 
commence on 23 June 2008’ (13 March 2008); ICC Press Release ‘The trial in the case of Mr. Thomas 
Lubanga Dyilo will not start on 23 June 2008’ (II June 2008); ICC Press Release ‘Trial Chamber 
imposes a stay on the proceedings of the case against Thomas Lubanga Dyilo’ (16 June 2008); ICC Press 
Release ‘Trial Chamber I ordered the release of Thomas Lubanga Dyilo - Implementation of the decision 
is pending’ (2 July 2008); ICC Press Release ‘Trial Chamber 1 maintains stay of proceedings in the 
Thomas Lubanga Dyilo case’ (4 September 2009); ICC Press Release ‘Stay of proceedings in the 
Lubanga case is lifted - trial provisionally scheduled for 26 January 2009’ (18 November 2008); ICC 
Press Release ‘Confirmation of the beginning of the Lubanga Dyilo trial, 26 January 2009’ (13 January 
2009).
196 For a discussion of the case’s early development see: Pilar Villanueva Sainz-Pardo, ‘Is Child 
Recruitment as a War Crime Part of Customary International Law?’ (2008) 12 UHR 555; 
HeikelinaVerrijn Stuart, ‘The ICC in Trouble’ (2008) 6 JICJ 409.

269



As discussed above in relation to the Special Court for Sierra Leone, child 

testimony is a central issue in an analysis of the crime of child soldier 

recruitment, as it is an essential part of proving recruitment allegations. They 

can attest to their manner of recruitment, their treatment by armed groups, and, 

critically for proving other crimes and ascribing modes of responsibility, they 

often have knowledge of command structures and operations. But their highly 

sensitive and vulnerable position needs to be given due consideration. A 

UNICEF report has warned that:

[T]he impact of recounting or reliving the worst moments in the 

child’s life can reopen old wounds and tear down the child’s defences, 

leading to long-lasting damage, especially if there is no follow-up or 

continued support'.197

On the fourth day of the trial, on 29 January 2009, the first witness - a former 

child soldier - appeared before the Trial Chamber to testify for the prosecution. 

Although protective measures were in place to keep his identity hidden - he 

was behind a screen to prevent the public gallery from seeing him, his voice 

was distorted both to the onlookers and to those watching via the Internet, and 

he was identified only by his witness number - those in the courtroom, 

including Lubanga, could see him.198 In the morning session he told the court 

that he had been on his way home when he was abducted by UPC troops and 

taken to a training camp.199 Upon further questioning by Fatou Bensouda, the 

Deputy-Prosecutor, he became flustered and told the court that he was having 

some difficulty answering the questions under the oath he had made to tell the

197 No Peace Without Justice and UNICEF Innocenti Research Centre, 'International Criminal Justice and 
Children' (September 2002) 87.
198Rachel Irwin, ‘Lubanga Trial, Week 3: Child Soldier Tells of Killing’ (The Lubanga Trial, 13 
February 2009) http://www.lubangatrial.org/2009/02/13/lubanga-trial-week-3-child-soldier-tells-of-  
killing> accessed 22 September 2011.
199 Lubanga Trial Transcript (Witness 298) T-l 10 (28 January 2009) page 28, lines 13-15; page 29, lines 
1-12; page 32, line 16 to page 33, line 1.
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truth.200 Presiding Judge Fulford decided to stop the hearing to allow the lawyer 

for victims, Luc Walleyn, an opportunity to speak with the witness.201 However, 

upon the recommencement of the examination, the witness retracted his 

testimony:

What I said earlier was not what I intended to say. I would like to say 

what actually happened myself, not say what some other person 

intended me to say.202

He told the court 'they taught me that over three and a half years... I don't like 

it... I would like to speak my mind as I swore before God and before everyone', 

and that he had not attended a training camp, and the hearing was adjourned 

shortly afterwards.203 Presiding Judge Fulford made reference the following day 

to suggestions that the witness had been 'simply overwhelmed by the number 

of different people who have been speaking to him and the amount of 

information that’s been provided to him'.204 It was suggested by another 

commentator that the witness might have been frightened and confused in the 

court, particularly due to the large number of lawyers in the trial chamber, an 

overwhelming majority of whom were white, and the fact that this was the first 

occasion the witness had been away from the DRC.205 Another suggestion for 

the recanting of evidence was a fear by the witness that he could be open to 

prosecution in his home jurisdiction, cited as a 'major concern' by the victims' 

representative.206

200 Ibid page 35, line 21 to page 36, line 14.
201 Ibid page 36, lines 15-21.

Ibid page 40, lines 10-12.
203 Ibid page 40, line 25 to page 41, line 3.
204 Lubanga Trial Transcript T-l 11 (29 January 2009) page 5, lines 1 - 7.
205 Chris Michael, ‘Day 4 of the Lubanga Trial: First Witness Reverses His Testimony’ (The Hub 29 
January' 2009) <http://hub.witness.org/ICC-Lubanga-4> accessed 21 September 2011.
206 Lubanga Trial Transcript T-l 11 (29 January 2009) page 9, line 5.
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On 10 February, the witness returned to the ICC to tell his story, with the new 

pseudonym 'Dieumerci'.207 It would appear that the new circumstances in 

which he testified drew inspiration from the comprehensive guidelines 

contained within the UN Guidelines on Justice for Child Victims and Witnesses 

of Crime, which were written in 2004 and perhaps ought to have been invoked 

sooner. The guidelines provide that child witnesses should be permitted to:

[EJxpress freely and in their own manner their views and concerns 

regarding their involvement in the justice process, their concerns 

regarding safety in relation to the accused, the manner in which they 

prefer to provide testimony and their feelings about the conclusions of 

the process.208

The UN Guidelines also provide that unnecessary contact with the alleged 

perpetrator, his or her defence team and other persons not directly related to 

the justice process should be avoided.209 During Dieumerci's second testimony, 

a smaller number of court officers were present, the witness was shielded from 

Lubanga's direct view, and he was permitted to give his testimony in an 

unbroken narrative, instead of the normal method of responding to a series of 

questions from the Prosecutor.210 He told the court that he was going to tell the 

truth, and explained, in relation to his original testimony: 'A lot of things were 

going through my mind. I got angry, and I wasn't able to testify'.211

The incident with Dieumerci was the first occasion that a child witness 

appeared before the ICC, and despite the 'shambolic'212 events of that first day.

117 Lubanga Trial Transcript T-123 (10 February 2009) page 3, lines 6-11.
208 ECOSOC (47th plenary meeting) ‘UN Guidelines on Justice for Child Victims and Witnesses of 
Crime’ Resolution 2004/27 (New York, 21 July 2004) 21(b).
209 Ibid 32(b).
210 Irwin (n 198).
211 Lubanga Trial Transcript T-123 (10 February 2009) page 30, lines 22-25.
"I2 David Charter, ‘Chaos reigns at International Criminal Court trial of Thomas Lubanga’ The Times 
(London, 28 January 2009).
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he did return to testify, and to tell the court that he had been kidnapped by the 

UPC militia.213

Given that this took place with the first ever trial witness, at a time of intense 

media attention, this incident appears to be an undoubtedly an unfortunately- 

timed, yet ultimately beneficial, learning curve for the ICC in its handling of 

child testimony. Following that incident a number of child witnesses testified 

before the Chamber and the protective mechanisms and newly adopted 

courtroom measures remained in place.214

While there were no further incidents relating to deficiencies in protective 

courtroom practices, this was not the only incident where a former child soldier 

witness recanted testimony, claiming that his evidence had been coached.

On 16 June 2009, at the beginning of his testimony. Prosecution Witness 15 

stated that he had provided the Office of the Prosecutor (OTP) with a false 

name and the testimony that he was due to give had been fabricated with the 

assistance of an intermediary, known as 'intermediary 316', who had assisted 

OTP investigators:

He [intermediary 316] said you have to change your name; you have 

to change your identity. Don't give the true story that took place; in 

other words, there was a story that they were telling to the 

witnesses... [I]nstead of letting me tell the true story of what took 

place and instead of letting me describe all of the events that I lived 

through, they are inventing statements in order to manipulate the 

investigation.215

213 Lubanga Trial Transcript T-123 (10 February 2009) page 4, line 15 to page 5, line 6.
214 Aegis ‘Backgrounder: Protective measures for witnessses’ (5 October 2010) 
<http://www.aegistrust.org/Lubanga-Chronicles/backgrounder-protective-measures-for-witnessses.html> 
accessed 7 February 2012.
215 Lubanga Trial Transcript T-123 (16 June 2009) page 6, lines 7-17.
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On this occasion, the issue of the OTP's use of intermediaries to find witnesses 

to testify was the source of the problem. This issue was the most controversial 

aspect of the Lubanga trial, and very nearly resulted in the case's collapse.

Intermediaries

The defence alleged that three intermediaries (known as intermediaries 143, 321 

and 316) coached or paid witnesses to lie. The role of such intermediaries - 

normally employees of local NGOs - was to identify former child combatants 

and interview them to determine their suitability to testify for the prosecution, 

before presenting them to OTP investigators. The exact number of 

intermediaries used in this capacity was not revealed in open session, but no 

references were made to other intermediaries, and a highly ranked ICC 

investigator in the DRC described intermediary 316 as a 'crucial person' to the 

investigation.216 Witness 15 stated that intermediary 316 had given him a false 

name, and provided him with a newspaper article to learn his story, in addition 

to a document outlining what he should say to investigators,217 while Witness 

298 testified that he had occasionally stayed at the home of intermediary 321, 

and sometimes received money from him.218

As early into the trial as March 2009, the defence began to voice its concerns 

about the reliance of the OTP on the work of intermediaries,219 and, in their 

opening statement, accused the OTP of using fabricated evidence and false 

testimony by witnesses.220

216 Lubanga Trial Transcript T-334 (22 November 2010) page 57, lines 16 to 23.
217 Lubanga Trial Transcript (Witness DRC-OTP-WWWW-0015) T-264 (18 March 2010) page 32, lines 
14-18; ICC-01/04-01/06-T-265 (19 March 2010) page 4, line 9 to page 5, line 24 and page 9, lines 12- 
14.
218 Lubanga Trial Transcript (Witness DRC-OTP-WWWW-0298) T-152 (20 March 2009) page 43, line 
18 to page 44, line 5
"l', Lubanga Trial Transcript T-143 (5 March 2009) page 8, line 4 to page 9, line 1.
220 Lubanga Trial Transcript (Defence’s Opening Statement) T-236 (27 January 2010) page 20, line 19 to 
page 22, line 18.
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Joseph Maki Dhera, Defence Witness 03, told the court that intermediary 321 

had told the children to say that they had been child soldiers and that their 

mothers were deceased,221 and that he gave him a false name.222 Defence 

Witness 04, Claude Ndjango Nyeke corroborated this evidence, testifying that 

intermediary 321 told him that if he pretended to be a former child soldier who 

had been recruited by Thomas Lubanga, he could earn money and receive 

educational training.223 Defence Witness 16224 and witness Joseph Maki225 also 

testified that intermediary 316 had fabricated evidence and coached witnesses. 

This testimony ultimately resulted in the trial being stayed by the Trial 

Chamber on 8 July 2010,226 an appeal by the Prosecutor,227 an overturning of the 

stay by the Appeals Chamber,228 a defence application to dismiss the case on the 

grounds of abuse of process by the OTP submitted on 10 December 2010, an 

interruption of the trial to hear testimony on this charge, and the subsequent 

rejection of the charge on 23 February 2011, before the recommencement of the 

trial on 21 March 2011.

This issue highlighted a number of issues faced by the ICC in terms of the 

OTP's evidence gathering, and illustrated the problem of balancing the rights of 

the accused with the protective measures guaranteed to child witnesses and 

victims. As Baylis notes, the use of intermediaries by the OTP is evidently an

221 Ibid, page 31, lines 19-22.
222 Ibid, page 51, lines 18-23.
223 Lubanga Trial Transcript (Witness DRC-D01-WWWW-0004) T-245 (9 February 2010) page 11, line 
25 to page 12, line 15; page 7, lines 2-19.
224 Lubanga Trial Transcript (Witness DRC-D01-WWWW-0016) T-256 (8 March 2010) page 12, line 2 
to page 14, line 17.
225 Lubanga Trial Transcript (Witness DRC-D01-WWWW-0003) 1CC-01/04-01/06-T-240 (8 February 
2010) page 6, line 24 to page 7, line 2.
226 Prosecutor v Thomas Lubanga Dyilo (Redacted Decision on the Prosecution's Urgent Request for 
Variation of the Time-Limit to Disclose the Identity of Intermediary 143 or Alternatively to Stay 
Proceedings Pending Further Consultations with the VWU) ICC-01/04-01/06-2517-RED (8 July 2010) 
[3H.

227 Prosecutor v Thomas Lubanga Dyilo (Prosecution’s Appeal against Trial Chamber I’s oral decision to 
release Thomas Lubanga Dyilo and Urgent Application for Suspensive Effect) ICC-01/04-01/06-252 (16 
July 2010).
228 Prosecutor v Thomas Lubanga Dyilo (Oral Decision of Trial Chamber I of 15 July 2010 to release 
Thomas Lubanga Dyilo) ICC-01/04-01/06-T-314 (15 July 2010) [17-23].
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attempt to take advantage of the connections already established by NGOs and 

UN agencies such as MONUC with individuals on the ground in the DRC, and 

to operate within the investigation's resource limits, but it also raises questions 

as to the integrity of the evidence-gathering process.229 Commentators have 

suggested that the OTP effectively outsourced the bulk of its investigatory work 

to MONUC, and that NGO workers acted as the sole intermediaries between 

the OTP and victims and witnesses, despite a lack of protocol governing this 

relationship.230 Intermediaries are used to discreetly find witnesses in locations 

where ICC investigators may not be welcome, yet this problem illustrates the 

extent of the power that is delegated to them and the far-reaching effects of 

corrupt behaviour on their part. The use of intermediaries clearly needs to be 

managed in a way that both protects those who aid the OTP with integrity and 

honestly, yet also adequately vets the intermediaries and stringently supervises 

their involvement with witnesses, particularly in their contact with children. 

This incident worryingly demonstrates how vulnerable children are at risk of 

being coerced and bribed into committing perjury.

229 Elena A. Baylis, ‘Outsourcing Investigations’ (2009) 14 UCLA J1LFA 121. See also Alex Whiting, 
‘Lead Evidence and Discovery before the International Criminal Court: The Lubanga Case’ (2009) 14 
UCLA JILFA 207.
23u HeikelinaVerrijn Stuart, ‘The ICC in Trouble’ (2008) 6 JICJ 409, 414^115.

276



5.3 Lubanga - The Judgment.

The trial concluded with closing statements on 25 and 26 August 2011 after 204 

days of hearings, two stays of proceedings, 375 oral decisions, testimony from 

36 witnesses and the submission of 1,373 pieces of evidence.231 As Jacobs notes, 

the ICTY case of Prosecutor v Popovic et al232 - a case with seven defendants and 

numerous charges, 314 witnesses and thousands of exhibits - had court days 

which amounted to little more twice that of the Lubanga trial and a judgment 

only a third longer.233

The judgment was delivered on 14 March 2012, in a timely week for the child 

soldier movement: a viral video by the NGO Invisible Children, which called 

for the arrest of ICC indictee Joseph Kony for child soldier recruitment charges, 

gained worldwide attention.234 While the positive and negative effects of this 

campaign are beyond the scope of this thesis,235 it is the view of the author that 

any attempt to increase worldwide awareness of the ICC is to be welcomed, 

and the timing certainly assisted with attempts to publicise the Lubanga 

judgment.236 In any event the Lubanga verdict undoubtedly 'has the potential to

231 ICC Press Release ‘ICC First verdict: Thomas Lubanga guilty of conscripting and enlisting children 
under the age of 15 and using them to participate in hostilities’ (17 March 2012).
'32 Prosecutor v Vujadin Popovic et al (Trial Judgment) IT-05-88-T (10 June 2010).
233 Dov Jacobs, ‘First Judgment at the ICC: Some Random Thoughts on the Lubanga Verdict (part 1)’ 
(Speeding the Jam, 14 March 2012) <http://dovjacobs.blogspot.com/20l2/03/first-judgment-at-icc-some- 
random.html> accessed 14 March 2012.
234 See www.kony2012.com.
235 For critical perspectives on the campaign, see: Joshua Keating , ‘Joseph Kony is not in Uganda (and 
other complicated things)’ (Foreign Policy, 7 March 2012)
<http://blog.foreignpolicy.com/posts/2012/03/07/guest_post_joseph_kony_is_not_in_uganda_and_other_ 
complicated_things> accessed 12 March 2012; and Polly Curtis ‘Kony 2012: the reaction’ The Guardian 
(London, 13 March 2012).
236 David Smith ‘Kony 2012 puts child soldiers back under the spotlight’ The Guardian (London, 16 
March 2012) <http://www.guardian.co.uk/global-development/2012/mar/16/kony-2012-child-soldiers- 
spotlight?newsfeed=true> accessed 16 March 2012; Editorial, ‘After guilty verdict for warlord Lubanga, 
will Kony be captured in 2012?’ Christian Science Monitor (Boston, 14 March 2012) 
<http://www.csmonitor.com/Commentary/the-monitors-view/2012/0314/After-guiIty-verdict-for- 
warlord-Lubanga-will-Kony-be-captured-in-2012> accessed 14 March 2012.
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have a more effective and appropriate effect on the use child soldiers in 

conflicts than /KONY2012,,.2:37

While judges Bonito and Fulford wrote separate opinions on specific issues, as 

examined below, the judgment on Thomas Lubanga's guilt was delivered 

unanimously. It unsurprisingly pays significant attention to the aforementioned 

issue of the OTP intermediaries, and heavily criticises the Prosecution for its 

Tack of proper oversight' in its dealings with such individuals, ruling that the 

OTP 'should not have delegated its investigative responsibilities'.238 The judges 

found 'strong reasons to conclude' that intermediaries 143 and 316 had 

'persuaded, encouraged or assisted' witnesses to give false testimony, and that 

a 'real possibility' existed that intermediary 321 had done the same.239 The Trial 

Chamber complained that these intermediaries were unsupervised and thus 

had the opportunity to take advantage of and manipulate vulnerable young 

witnesses,240 and, as a result, the testimony of a number of witnesses was 

disregarded because they were considered unreliable or dishonest.241 The 

Chamber also condemned the negligence of the OTP in failing to properly 

verify the testimony of these witnesses, which subsequently led to 'significant 

expenditure on the part of the Court',242 and suggested that the Prosecution 

charge the three intermediaries for crimes against the administration of 

justice.243 Such criticism is a serious matter. This part of the judgment both 

underlines the difficulties faced by the OTP in carrying out its investigations.

237 Mark Kersten, ‘Beyond “KONY2012” - Judgement Day and the Lubanga Verdict’ (Justice in 
Conflict, 14 March 2012) <http://justiceinconflict.org/2012/03/14/beyond-kony2012-judgement-day-and- 
the-lubanga-verdict> accessed 14 March 2012.
238 Lubanga Trial Judgment (n 145) [482].
239 Ibid [291,373,449],
240 Ibid [482] ‘Irrespective of the Chamber’s conclusions regarding the credibility and reliability of these 
alleged former child soldiers, given their youth and likely exposure to conflict, they were vulnerable to 
manipulation’.
241 Ibid.
242 Ibid.
243 Rome Statute (n 2) Article 70(1 )(c) provides that the Court has jurisdiction over the offence of 
‘corruptly influencing a witness, obstructing or interfering with the attendance or testimony of a witness, 
retaliating against a witness for giving testimony or destroying, tampering with or interfering with the 
collection of evidence’.

278



but also casts a shadow on the prosecution's victory, which will inevitably lead 

to a dramatic overhaul of its current investigatory methods.

The judgment's key features are now discussed.

Actus reus: Enlistment and conscription

The prosecution supported the Pre-Trial Chamber's approach on the question 

of delineating enlistment and conscription, with the latter considered the 

forcible version of the former.244 The Chamber agreed with this reasoning, 

adding that conscription entails compulsion,245 and that enlistment covers 

voluntary acts of 'enlistment'.246 The Chamber also specifically noted that a 

child's consent to recruitment is no defence, but that such circumstances may be 

taken into consideration at the sentencing stage.247 This appears to confirm the 

suggestion that conscription represents an aggravated form of the crime, but 

one that only takes effect when deciding the appropriate sentence.

The Chamber determined that conscription, enlistment and use are three 

separate offences, but conscription and enlistment can be jointly considered as 

continuous crimes that end only when the child reaches 15 years of age or 

leaves the force or group.248 The Chamber confirmed that the prohibition of 

'use' is not contingent on recruitment, but occurs independently of the two 

crimes of conscription and enlistment, 249 further demonstrating a clear 

demarcation between the three concepts at play in this crime. This also

Prosecutor v Thomas Lubanga Dyilo (Prosecution Closing Submissions) ICC-01/04-01/06-2748-Red 
(21 July 2011) [Hereafter ‘Prosecution Closing Submissions’] [138].
245 Lubanga Judgment (n 145) [608],
246 Ibid [607],
247 Ibid [617], At the time of writing Thomas Lubanga was awaiting sentencing by the Trial Chamber, 
due to take place in mid-2012.
248 Ibid [608,618],
249 Ibid [620],
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highlights the flaws in the CDF Appeal Chamber Judgment, as discussed in the 

previous chapter. That judgment merged the concepts of enlistment and use, 

deeming 'carrying supplies' as evidence of enlistment.

Tire child soldiers who testified described being kidnapped on the way home 

from school by militia soldiers250 or taken from their parents' homes,251 in all 

instances by force.252 Some children allegedly joined 'voluntarily'. Witness 16, a 

former UPC recruit trainer, estimated that 75% of the recruits were children 

who lost their parents in an attack and had joined the army on their own 

initiative 'm order to take vengeance'.253 Some of whom were 'very keen 

volunteers'.254 Witness 55, a former UPC platoon commander, claimed that 

when small children would try to join the army, the UPC would refuse to take 

them as they were 'really children' and 'you would actually feel ashamed to try 

to recruit them'.255

Tire Prosecution contended that the Rome Statute renders it irrelevant whether 

children joined 'voluntarily', or their parents 'voluntarily' entrusted them to the 

UPC/FPLC, and this was supported by the Pre-Trial Chamber, as discussed 

above.256 According to Prosecutor Moreno-Ocampo in his opening statement, 

'there is no such thing as lawful, voluntary enlistment of children under 15 in

230 Lubanga Trial Transcript (Witness DRC-OTP-WWWW-0299) T-l 17-Red (4 February 2009) page 7, 
line 23 to page 8, line 2 and page 10, lines 9-14; (Witness DRC-OTP-WWWW-0213) T-132 (20 
February 2009) page 9, lines 21-25; (Witness DRC-OTP-WWWW-0007) T-149 (17 March 2009) page 
65, lines 11-16; (Witness DRC-OTP-WWWW-0297) T-285 (17 May 2010) page 45, line 24 to page 46, 
line 12.
251 Lubanga Trial Transcript (Witness DRC-OTP-WWWW-0008) T-135 (25 Feb 2009) page 9, lines 21- 
25.
252 Lubanga Trial Transcript (Witness DRC-OTP-WWWW-0010) T-l44 (5 March 2009), page 21, lines 
9-11; (Witness Witness DRC-OTP-WWWW-0089) T-l95 (19 June 2009) page 45, line 17.
253 Lubanga Trial Transcript (Witness Witness DRC-OTP-WWWW-0016) T-l 89 (10 June 2009) page 15, 
lines 17-25.

33 Ibid page 81, line 14.
255 Lubanga Trial Transcript (Witness DRC-OTP-WWWW-0055) T-177 (20 May 2009) page 52, lines 5- 
11.

256 See pages 250-252.
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the Rome Statute'257 and 'accepting for military service so-called volunteers 

under the age of 15 constitutes criminal conduct', 258 which would make 

Lubanga liable even if the children voluntarily joined. This approach follows 

the reasoning of the Special Court, which removed any distinction between 

forced or voluntary enlistment, and the Pre-Trial Chamber, which also found 

that the means of recruitment is ultimately irrelevant. It would now appear to 

be beyond question that there are two key ways in which this crime can be 

committed: including a child in an armed group (whether by force or by their 

choice), or using them in a conflict. The terminology used by the human rights 

treaties - creating confusion between the concepts of recruitment, enlistment 

and conscription - has been rectified by the jurisprudence. Any act of accepting 

a child for armed service now constitutes a war crime.

In coming to its conclusions, the Trial Chamber touched upon the balance 

between child protection and the lawful self-determination of children, an issue 

that has been pervasive throughout this thesis. The Chamber referred to the 

opinions expressed during trial of two expert witnesses: psychologist Dr. 

Elizabeth Schauer, and UN Special Representative Radhika Coomaraswamy.

Dr. Schauer testified that children Tack the capacity to determine their best 

interests in this particular context',259 while Ms. Coomerswarmey argued that 

the distinction between voluntary and forced recruitment is not only 'legally 

irrelevant but practically superficial'.260 She also stated, in the course of her 

expert testimony:

257 Lubanga Trial Transcript (Prosecution’s Opening Statement) T-107 (26 January 2009) page 14, lines 
21-22.

Ibid page 14, lines 7-10.
2>i> Lubanga Judgment (n 145) [610], citing ‘The Psychological Impact of Child Soldiering’, EVD-C11M- 
00001,7-8.
260 Ibid [612], citing ‘Written submissions of Ms Coomaraswamy’ EVD-CHM-00007 [14],
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[T]hese children join these armed groups, or want to join armed 

groups, but we have found that it is up to the group leaders to decide 

whether to accept them, or not accept them, and that is where 

accountability lies. We feel it is very important, even though they 

may be glamorous, even though children may be enticed, that it is 

important to respect international law and that the children not be 

accepted into the armed group.261

Both of these expert witnesses took a strong child-protection stance, which the 

Trial Chamber endorsed: 'The Chamber is persuaded that the Statute in this 

regard is aimed at protecting vulnerable children, including when they lack 

information or alternatives'.262 This was also the position taken by the ICC Pre- 

Trial Chamber and by the Trial and Appeal Chambers at the Special Court, and 

thus indicative of a greater trend in international justice away from the idea of 

child empowerment.

Actus reus: 'Participating actively'

In their final submissions, the Prosecution expressed the view that the Chamber 

should choose to broadly define this term 'in order to afford wider protection to 

child soldiers and to prevent any use of children in activities closely related to 

hostilities', 263 while the defence argued for a narrow interpretation, 

synonymous with 'direct participation'.264 The latter criticised the Pre-Trial 

Chamber's wide interpretation of the term to include all acts except for those 

'clearly unrelated to hostilities',265 thus rendering the definition so broad that it

261 Lubanga Trial Transcript (Testimony of Radhika Coomaraswamy) T-223 (7 January 2010) page 27, 
lines 8-13.
2h2 Lubanga Judgment (n 145) [617],
263 Prosecution Closing Submissions (n 244) [143].
264 Prosecutor v Thomas Lubanga (Defence Closing Submissions) ICC-01/04-01/06-2773-Red-tEN (11 
August 2011) [Hereafter ‘Defence Closing Submissions’] [40].
265 Ibid [39],
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diminishes the meaning of the adjective 'active',266 and argued that children in 

an armed group who are 'not assigned any functions connected with the 

hostilities' ought not to be considered child soldiers.267 In addition, the defence 

claimed that the draft Statute footnote referred to in Chapter 2 does not provide 

a sufficient basis to extend the term 'actively participating' to cover activities 

other than combat.268

The Trial Chamber found that all of the activities that can be undertaken by a 

child in an armed group - which vary from participation on the front line to a 

variety of support roles - have one common characteristic: rendering the child a 

potential target:

The decisive factor, therefore, in deciding if an 'indirect' role is to be 

treated as active participation in hostilities is whether the support 

provided by the child to the combatants exposed him or her to real 

danger as a potential target.269

Therefore, the Trial Chamber advocated for a case-by-case assessment of 

whether a particular task or role has the effect of exposure to 'real danger' as a 

potential target. There is, however, a danger that this approach neglects to 

account for the 'real danger' to which child soldiers face from members of their 

own armed group, such as rape, sexual slavery, torture, subjection to inhumane 

living conditions and so forth, as noted by Judge Odio Benito in her separate 

opinion.270

This case-specific assessment also raised the question of whether girls used as 

sexual slaves or 'bush wives' could be considered as 'actively participating'.

266 Ibid [43],
267 Ibid [35-36],
268 Ibid [45],
269 Lubanga Trial Judgment (n 145) [628].
270 Prosecutor v Thomas Lubanga Dyilo (Separate and Dissenting Opinion of Judge Odio Benito) ICC- 
01/04-01/06-2842 (14 March 2012) [Hereafter ‘Opinion of Judge Odio Benito’] [18],
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The Trial Chamber noted that it had examined this issue in a 2008 decision on

victims applications, ruling then that the fact that a girl under the age of fifteen 

years had been recmited rendered it unnecessary to determine whether girls 

subjected to sexual abuse were additionally used to participate actively in 

hostilities,271 as the crime has already been committed by the act of recruitment. 

Unfortunately the Trial Chamber failed to take advantage of the opportunity 

presented by the judgment to expand on this issue, and chose instead to take no 

position on the matter. One inherent advantage in the Trial Chamber's decision 

to determine that enlistment had occurred for these girls is that it further 

indicates that enlistment can occur without having 'active participation' as its 

intended purpose. Enlistment occurs even if a child ultimately avoids being 

used for active participation; the act of enlistment is a crime in and of itself.

While this thesis contends that a case-by-case assessment of active participation 

is the preferred manner to deal with this aspect of the crime, and welcomes the 

ruling of the Trial Chamber to proceed on this basis, within the specific context 

of the Lubanga case these offences ought to have been determined as 

constituting 'active participation'. As noted earlier in this chapter, it was clear at 

an early stage in the trial that the decision to omit sexual offences from the 

indictment was erroneous. These charges remained outside the legal scope of 

the case, despite strong evidence that these crimes were exceptionally 

widespread. Therefore, in its judgment, the Trial Chamber should have ruled 

that, on the basis of a case-specific analysis, sexual offences formed part of 

active participation, lest they be ignored in their entirety. The preferred scenario 

naturally involved recognition of these crimes in their own right and this ought 

to be the route taken in future cases. The act of merging sexual crimes into the 

'child soldier' paradigm, can, in fact, create more harm than good as valuable

271 Prosecutor v Thomas Lubanga Dyilo (Decision on the applications by victims to participate in the 
proceedings) 1CC-01/04-01/06-1556-Corr-Anxl (15 December 2008) Annex 1 [103],
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prosecutions on these charges are lost, and the opportunity to draw attention to 

child victims of sexual crimes is squandered.272 Yet, this option may have been 

the best-case scenario in the Lubanga case. As Judge Odio Benito noted in her 

dissent, in the specific circumstances of this trial, sexual violence constituted an 

'intrinsic part of involvement with the armed group and was therefore part of 

the war crime', and to ignore them had the consequence of 'making this critical 

aspect of the crime invisible'.273

In fact, the Trial Chamber ruled that even if it did find that sexual crimes 

constituted 'active participation', it could still not examine these offences as no 

evidence relating to sexual violence was heard by the Pre-Trial Chamber, and 

therefore any evidence on the matter would be beyond the scope of the case as 

it was confirmed on 29 January 2007.274 The consequences of this curious ruling 

are beyond the scope of this analysis but it raises the question to what extent 

the Trial Chamber must adhere to the scope of the charges as examined at Pre- 

Trial. The Rome Statute itself provides that the Trial Chamber must base its 

judgment on evidence presented before it,275 not the Pre-Trial Chamber. The 

very purpose of the Pre-Trial stage of proceedings is to determine whether to 

proceed to trial, where significantly more detailed evidence will be provided. 

Should the Trial Chamber limit itself to the Pre-Trial Chamber's naturally less 

comprehensive evidence, the purpose of having a trial at all becomes 

questionable.276

272 Cecile Aptel, ‘Lubanga Decision Roundtable: The Participation of Children in Hostilities’ (Opinio 
Juris 19 March 2012) <http://opiniojuris.org/2012/03/18/lubanga-decision-roundtable-the-participation- 
of-children-in-hostilities/> accessed 19 March 2012.
2,3 Opinion of Judge Odio Benito (n 270) [ 16].
274 Lubanga Trial Judgment (n 145) [630],
275 Rome Statute (n 2) Article 74(2): ‘The Court may base its decision only on evidence submitted and 
discussed before it at the trial’.
276 Dov Jacobs, ‘Lubanga Decision Roundtable: Lubanga, Sexual Violence and the Legal Re- 
Characterization of Facts’ (Opinio Juris, 18 March 2012) <http://opiniojuris.org/2012/03/18/lubanga- 
decision-roundtable-lubanga-sexual-violence-and-the-legal-re-characterization-of-facts/> accessed 19 
March 2012.
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Characterisation of the Cojiflict

As noted above, the Pre-Trial Chamber determined that the conflict had 

occurred in two distinct time periods, one in the context of an international 

armed conflict and the other, as an internal conflict. The Pre-Trial Chamber 

went to some great linguistic lengths to mould 'national' to encompass non

state armed groups in both international and non-international armed 

conflicts.277

In their final submissions, the Prosecution argued that the conflict was only 

internal in nature, 278 while the defence claimed that there had been an 

international conflict in the region until May 2003 and then merely an internal 

disturbance, not an internal conflict,279 in accordance with Article 8(2)(f) of the 

Statute.280 The Trial Chamber found insufficient evidence to establish that the 

DRC, Rwanda or Uganda exercised the required level of control over the 

UPC/FPLC and its opponents to deem the conflict international, and the conflict 

in which it was involved was between multiple non-state armed groups. The 

Trial Chamber therefore re-characterised the conflict to internal only,281 and 

Article 8(2)(b)(xxvi) was disregarded from the judgment's scope.282 The only 

difference was that there was no need for the Trial Chamber to comment on the 

Pre-Trial Chamber's expansive definition of 'national armed forces', and 

instead to focus on 'armed forces or groups.'283 Yet, this appears to run counter 

to the Trial Chamber's aforementioned concerns regarding the Pre-Chamber's 

determination of the scope of the case.

' Lubanga Confirmation of Charges (n 4) [277-281].
278 Prosecution Closing Submissions (n 244) [30],
277 Defence Closing Submissions (n 264) [694-699],
280 Rome Statute (n 2) Article 8(2)(f): ‘Paragraph 2 (e) applies to armed conflicts not of an international 
character and thus does not apply to situations of internal disturbances and tensions, such as riots, isolated 
and sporadic acts of violence or other acts of a similar nature... ’
“8I Lubanga Trial Judgment (n 145) [566].
282 Ibid [568],
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Judge Odio Benito disagreed with the majority on this point, stating that the 

Trial Chamber ought to have assessed the concept of 'national armed forces', as 

the defence had argued throughout the trial that the conflict was international 

in nature.284 She argued that the crime may be committed by any type of armed 

group or force, regardless of the nature of the armed conflict.285 While this is a 

logical view, and, indeed, the need to differentiate between internal and 

international crimes may have necessity in relation to certain crimes but not 

necessarily with child recruitment, the distinction between conflicts, however 

arbitrary, remains explicit in the Rome Statute.

Mode of Liability - Co-Perpetration

As discussed above in relation to the Confirmation of the Charges,286 the case 

proceeded on the basis of liability via co-perpetration, which invoked Roxin's 

'control theory' and required evidence of 'control' by the accused over the 

crimes in question. The prosecution and defence differed as to how this mode 

of responsibility ought to be interpreted by the Chamber. The OTP advocated 

for two differing standards: first, the accused had an essential role in the plan 

insofar as it would not have been carried out in the manner agreed upon 

without the role of the accused, or, second, the role was in hindsight more 

'substantial' than 'essential' in terms of contribution to the crime.287 The 

defence, naturally, argued for a significantly higher standard: 'a positive, 

personal and direct contribution without which the crime would not have 

existed', and rejected the Pre-Trial Chamber's ruling allowing for dolus 

eventualis.2SS Both sides agreed that a common plan requires an element of

"!<4 Opinion of Judge Odio Benito (n 270) [12],
285 Ibid [14],
286 See pages 262-269.
287 Prosecution Closing Submissions (n 244) [64-65],
288 Defence Closing Submissions (n 264) [65]; [81-82].
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criminality,289 and the Trial Chamber agreed, but added that the crime itself 

'does not need to be the overarching goal of the co-perpetrators'.290 The Trial 

Chamber ruled that the prosecution must show that 'the common plan included 

a critical element of criminality, namely that its implementation embodied a 

sufficient risk that, if events follow the ordinary course, a crime will be 

committed'.291

The judgment followed the Pre-Trial Chamber's use of the 'control over the 

crime' theory, with Judge Fulford dissenting. The majority ruled that 'the 

contribution of an alleged co-perpetrator must be essential, as has been 

consistently and invariably established in this Court's jurisprudence'.292 The 

crime must be the 'result of the combined and coordinated contributions of 

those involved, or at least two of them',293 and a determination of how essential 

the accused's contribution - 'as it relates to the exercise of the role and functions 

assigned to him' - was to the common plan should be determined on a case-by- 

case basis. 294 A co-perpetrator also must have sufficient involvement or 

authority as to 'frustrate the commission of the crime by not carrying out his or 

her task'.295

Judge Fulford disagreed with the Trial Chamber's reading of the control test 

into Article 25(3)(a) of the Statute. He argued that it was unclear why both 

Chambers insisted upon reading the control theory into Article 25(3)(a), as such 

an interpretation fails to give effect to the text of the article as drafted. Judge 

Fulford argued that the Pre-Trial Chamber and Trial Chamber's use of the

2i<9 Prosecution Closing Submissions (n 244) fn 105; Defence Closing Submissions (n 264) [77]. 
Mu Lubanga Trial Judgment (n 145) [985],
291 Ibid [984],
292 Ibid [999] [Emphasis within original text],
293 Ibid [994],
294 Ibid [1000-1001],
295 Lubanga Confirmation of Charges (n 4) [342],
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control theory is 'unsupported by the text of the Statute', and chastised the Pre- 

Trial Chamber for reading words into the Statute.296

He finds that the expression 'commits [...] jointly' contains enough information 

to render any additional interpretation irrelevant: the phrase itself indicates 

coordination between persons, which 'self-evidently necessitates a sufficient 

meeting of minds, by way of an agreement, common plan or joint 

understanding'.297 In terms of the 'essential role' test. Judge Fulford opines that 

Article 25(3) 'does not require proof that the crime would not have been 

committed absent the accused's involvement (viz. that his role was essential) 

[but that] that the individual contributed to the crime by committing it with 

another or others'.298

Judge Fulford also points out another disadvantage of the 'essential' 

contribution test: the task of determining essential roles in large-scale crimes 

with multiple perpetrators is effectively a 'matter of guesswork'.299 As the 

judges must determine whether the crime would have occurred but for the 

essential contribution of the accused, they must assess how a hypothetical, 

counterfactual crime would have proceeded. As Ohlin notes, the control theory 

provides little guidance as to how different this hypothetical crime must be 

before it becomes an entirely new crime, and renders exceptionally difficult the 

question of determining whether the defendant's contribution was, in fact, 

essential.300

Despite his concerns, Judge Fulford supported the application of the control test 

in the present case, given that the trial was 'conducted on the basis of the legal

b Prosecutor v Thomas Lubanga Dyilo (Separate Opinion of Judge Fulford) ICC-01/04-01/06-2842 (14 
March 2012) [Hereafter ‘Opinion of Judge Fulford’] [13].
297 Ibid.
298 Ibid.
299 Ibid [17],
300 Ohlin (n 175) 693-753.
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framework established by the Pre-Trial Chamber',301 a move away from the 

control of the crime theory in judgment would 'significantly modify the law 

governing the charges'.302 This follows from the discussion on the Chamber's 

refusal to consider evidence relating to sexual crimes even if deemed part of 

'active participation', on basis that such evidence did not appear at the Pre-Trial 

stage. The following question therefore lingers unanswered, and beyond the 

remit of this study: should pre-trial decisions set in stone the remainder of the 

trial?

Negligent liability: The 'knew or should have known' issue.

The Elements of the Crime of child recruitment provides that '[t]he perpetrator 

knew or should have known that such persons were under the age of 15 years'. 

As discussed above in relation to the Confirmation of Charges, the Pre-Trial 

Chamber ruled that each co-perpetrator must 'be mutually aware of, and 

mutually accept, the likelihood that implementing the common plan would 

result in the realisation of the objective elements of the crime'.303 This created a 

challenge for the prosecutor in demonstrating negligence in terms of the 'knew 

of should have known' standard. In its closing submissions the prosecution 

noted this inherent incompatibility and argued that this 'special subjective 

element' may not be applied to a case relating to co-perpetration.304 The defence 

agreed, stating that the knowledge requirements of the co-perpetration mode of 

liability 'renders the "should have known" standard redundant'.305 Given this 

broad consensus, in conjunction with the fact that the prosecution had called

301 Opinion of Judge Fulford (n 296) [19].
302 Ibid [21],
303 Lubanga Confirmation of Charges (n 4) [365].
304 Prosecution Closing Submissions (n 244) [72],
305 Prosecutor v Thomas Lubanga Dyilo (Prosecution’s response to the Closing Submissions of the 
Defence) 1CC-01/04-01/06-2778-Red (16 August 201 I) [39],
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upon the Chamber to convict Lubanga not on the grounds that he 'should have 

known' that those conscripted or enlisted, or used, were under the age of 15 

years, but on the basis that he knew they were under 15 years of age. The 

Chamber found it unnecessary to examine the issue in greater detail, preferring 

not to rule 'in the abstract', but did acknowledge that this element raises issues 

relating to negligence.306

The Chamber therefore proceeded on the basis of actual knowledge, not 

subjective knowledge, and determined that this requirement is satisfied if the 

co-perpetrators knew that, 'in the ordinary course of events, implementing the 

plan will lead to that result'.307

The mental element

The Chamber required the prosecution to demonstrate that: (i) the accused and 

at least one other co-perpetrator meant to conscript, enlist or use children under 

the age of 15 to participate actively in hostilities or they were aware that in 

implementing their common plan this consequence 'will occur in the ordinary 

course of events';308 and (ii) the accused was aware that he 'provided an 

essential contribution to the implementation of the common plan'.309

On that basis, the Chamber found that Lubanga and his co-perpetrators (among 

them Floribert Kisembo, Bosco Ntaganda and other senior FPLC 

commanders310) agreed to and carried out a plan to create an army to establish 

and maintain political and military control over the Ituri region. Lubanga 

therefore acted with knowledge and intent to carry out his essential role in a

1116 Lubanga Trial Judgment (n 145) [1015],
307 Ibid [986],
308 Ibid[1012],
309 Ibid [1013],
3", Ibid [1019],

291



common plan 'that resulted in the conscription and enlistment of girls and boys 

below the age of 15 into the UPC/FPLC and their use to actively participate in 

hostilities'.311 The Chamber found that Lubanga played a coordinating role over 

UPC/FLPC activities and was involved in military planning and logistical 

support. In addition he was closely involved in the recruitment policy decisions 

and that he had actively supported recruitment initiatives by giving speeches to 

the local population and the recruits and by personally using children below 

the age of 15 as his bodyguards.312 The video of his visit to the Rwampara 

training camp was deemed to be 'compelling evidence' as to Lubanga's level of 

knowledge, which was deemed 'directly relevant to the mental element of the 

charges'.313

The Separate Opinion of Judge Odio Benito

Tine Costa Rican judge, who approached the case from a strong pro-victim, yet 

heavily anti-positivist, perspective, delivered the second of the two short 

separate opinions. She disagreed with the Majority on its narrow and case- 

specific approach and felt that the Chamber ought to have taken the 

opportunity to expand generally on the legal concepts of 'enlistment', 

'conscription', 'use to participate actively in the hostilities', and 'national armed 

forces', instead of leaving them for a case-by-case assessment.314 She states that 

such an assessment may 'produce a limited and potentially discriminatory 

assessment of the risks and harms suffered by the child'.315 The refusal of the 

Trial Chamber to decide sexual violence is part of the definition of 'active

111 Lubanga Trial Judgment (n 145) [1356],
312 Ibid [1266],
313 Ibid [1278],
314 Opinion of Judge Odio Benito (n 270) [6, 13], [7]: Tt would be impermissible for a Chamber to 
decline to enter a comprehensive legal definition of a crime and leave it open to a case-by-case analysis or 
to the limited scope of the charges brought against the accused’.
315 Ibid [15],
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participation' is, to her, 'a step back in the progressive development of 

international law'.316

Judge Odio Benito's criticism of the Majority's failure to expand on the legal 

concepts of the crime appears unnecessary. As we have seen throughout this 

study, the international judiciary has taken advantage of its many opportunities 

to define these terms, with varying degrees of success. However, at this point 

there can be little debate as to the concise meaning of 'enlistment' and 

'conscription', and the scope of 'active participation' ought rightly to be 

determined in a case-specific context. While, as noted above, this indicates that 

sexual offences should have been considered within the ambit of this term 

within the specific confines of the Lubanga trial, the lack of uniformity in 

conflicts means that the essence of this term is particularly susceptible to 

change.

Judge Odio Benito goes on to argue that ICC proceedings should consider the 

position of victims by assessing crimes that may fall outside the prosecutor's 

charges, but which lie within the court's jurisdiction, deeming it 'irrelevant' if 

such charges were not contained within the indictment.317 She bases this 

argument on her view that '[t]he harm suffered by victims is not only reserved 

for reparations proceedings, but should be a fundamental aspect of the 

Chamber's evaluation of the crimes committed'. This approach has faced harsh 

criticism from some international legal commentators, with Jacobs accusing 

Judge Odio Benito of making 'the kind of grandiloquent statement that creates 

the false expectations among the victims that the ICC is indeed there to have 

this restorative and psychological role'.318 The ICC was not created for this

3I<> Ibid [7],
317 Ibid [8],
318 Dov Jacobs, ‘Comments on Lubanga Judgment (Part 3): the armed conflict, the elements of the crime 
and a dissent against the dissent’ {Spreading the Jam, 15 March 2012) 
<http://dovjacobs.blogspot.com/2012/03/comments-on-lubanga-judgment-part-3.html> accessed 15 
March 2012.
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purpose, and Judge Odio Benito's belief that the Court ought to provide a 

ruling on crimes outside of the scope of a given trial is misguided. It also 

fundamentally overlooks the rights of the defence, and neglects to account for 

the function of the ICC as, first and foremost, a fair and equitable court.

Reactions to the verdict

Reactions to the verdict on the ground in Ituri were decidedly mixed, 

exacerbated by a failure by the ICC to organise a public viewing of the 

verdict,319 as it had done at previous stages in the trial. The UPC called on 

supporters to wait for the appeals process to work, although some Lubanga 

supporters planned a demonstration, which was heavily guarded by anti-riot 

police.320 For fear of increasing tension, most victims and activists were silent on 

the verdict, and no Ituri-based NGOs issued statements.321

Unsurprisingly, international NGOs and activists reacted positively to the 

ruling, praising the court for sending a strong message on combating impunity. 

Geraldine Mattioli-Zeltner, international justice advocacy director at Human 

Rights Watch hailed it as 'a victory for the thousands of children forced to fight 

in Congo's brutal wars',322 and Amnesty International's Michael Bochenek said 

that the ruling will 'give pause to those around the world who commit the 

horrific crime of using and abusing children both on and off the battlefield'.323

319 Melanie Gouby, ‘On Home Ground, Lubanga Verdict Falls Flat’ (Institute for War and Peace 
Reporting, 16 March 2012) <http://iwpr.net/report-news/home-ground-lubanga-verdict-falls-flat> 
accessed 16 March 2012.
320 Olivia Bueno, ‘The ICG’s First Verdict: The View from Ituri’ (The Interdependent, 3 April 2012) 
<www.theinterdependent.com/120403/the-icc’s-first-verdict-the-view-from-ituri> accessed 5 April 2012 
32; ibid.

322 Human Rights Watch, ‘ICC: Landmark Verdict a Warning to Rights Abusers’ (14 March 2012) < 
http://www.hrw.org/news/2012/03/14/icc-landmark-verdict-waming-rights-abusers> accessed 14 March 
2012.

323 Amnesty International, ‘Landmark ICC verdict over use of child soldiers’ (14 March 2012) 
<http://www.amnesty.org/en/news/landmark-icc-verdict-over-use-child-soldiers-2012-03-l4> accessed 
14 March 2012.
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Special Representative of the Secretary-General for Children and Armed 

Conflict, Radhika Coomaraswamy said 'in this age of global media, today's 

verdict will reach warlords and commanders across the world and serve as a 

strong deterrent'.324 The deterrent capacity of any criminal case is difficult to 

determine, but the effect of this judgment on increasing the stigma attached to 

child soldier use is hard to dispute. How that will translate to a broader respect 

for the work of the ICC and a break in the so-called 'cycle of impunity' in 

relation to other serious international crimes is harder to predict.

5.4 Conclusions.

This chapter analysed how the ICC approached the key obstacles in defining 

the crime of child recruitment, and how this approach compared to the 

decisions taken by the Special Court for Sierra Leone. The rationale and 

consequences of the Prosecutor's controversial decision to focus the first trial 

solely on child recruitment crimes were discussed, before the key elements of 

the Pre-Trial Chamber's Decision on the Confirmation of Charges and the Trial 

Chamber Judgment were examined.

Together with the Special Court for Sierra Leone, the ICC has created important 

jurisprudence on the war crime of enlisting, conscripting and using children in 

hostilities, and the precedents established by the Lubanga trial will influence 

the interpretation of the elements of the crime for all future cases.

Overall, the ICC appears to have struggled to come to grips with the crime of 

child recruitment, primarily due to difficulties created by the Rome Statute on

324 UN News Centre, ‘In landmark ruling, ICC finds Congolese warlord guilty of recruiting child soldiers’ 
(14 March 2012) <http://www.un.org/apps/news/story.asp?NewslD=41537&Cr=ICC&Crl> accessed 14 
March 2012.
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mes rea, and in relation to both obtaining child witnesses and making 

allowances for their court testimonies.

In relation to cultural considerations, the key issue in this chapter was the 

question of prosecuting former child soldiers at the ICC. As discussed in 

previous chapters, the age of criminal responsibility is an important facet of the 

child soldier phenomenon and has the potential to allow for the prosecution of 

former child combatants. The drafters of the Rome Statute chose to limit the 

jurisdiction of the ICC to those over the age of eighteen. This thesis contends 

that the ICC should alter its age of responsibility to mirror the approach of the 

Special Court: given that fifteen currently marks the age at which one is no 

longer a 'child soldier' in accordance with the Rome Statute provisions, it is 

inherently logical to assign that age as the time when a soldier can incur 

criminal responsibility for their actions.

Tine Pre-Trial Chamber's decision to confirm the charges against Lubanga 

contained some interesting elements, from the expansion of the notion of 

'national armed forces' to encompass non-state armed groups in both 

international and non-intemational armed conflicts,325 to the clear rejection of 

any argument that children can consent freely to enlistment.326 This latter ruling 

has important consequences for the actus reus, which the cumulative 

jurisprudence has ruled may occur in one of two ways - by the act of enlistment 

(whether forced or voluntary) or by using a child to participate actively in an 

armed conflict. This has removed the availability of a defence on the basis that a 

child volunteered. This is also an interesting decision in relation to the conflict 

between child autonomy and child protection in human rights law, with the 

international jurisprudence firmly supporting on the side of protection. The 

Pre-Trial Chamber also rejected the defence's plea of mistake as to the illegality

Lubanga Confirmation of Charges (n 4) [277-281 ].
326 Ibid [247],
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of enlistment on the grounds that recruitment was widely understood as 

involving both enlistment and conscription.327

In relation to defining 'active participation', the Pre-Trial and Trial Chambers 

differed slightly. The Pre-Trial Chamber ruled that 'includes roles with 

functions relating to logistics and operational organisation, as well as security 

positions such as bodyguards'.328 Widening the scope of what constitutes 

participation may appear to have the effect of increased protection for children 

in conflict, yet in reality it may in fact place vulnerable children in greater 

danger. By giving them soldier status, they are no longer considered as 

civilians, thus reducing the level of protection provided to them under the 

Geneva Conventions, which provide protection to civilians as long as they do 

not take an direct part in hostilities.329 In addition, this chapter has argued that 

the jurisprudence of both the Special Court and the ICC has erred by creating 

lists of what constitutes active participation. A significantly more effective 

approach would be to analyse participation on a case-by-case basis, thus 

allowing for a more context sensitive inquiry that can consider all the relevant 

factors, including the differing nature of conflicts. This approach was taken up 

by the Trial Chamber, which determined that the case for assessing active 

participation relates to the danger to which an individual child is exposed. This 

test allows flexibility in assessing the participation of children, and accounts for 

the fact that roles can vary from conflict to conflict.

In terms of the mens rea, the Pre-Trial Chamber ruled that the ’should have 

known' requirement as provided for in the Elements of Crimes is an exception

327 Ibid [308],
328 Ibid [263],
329 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of 
Victims of Non-International Armed Conflicts, 1125 U.N.T.S. 3, Article 13(3) (entered into force 7 
December 1978; accession by Sierra Leone on 21 October 1986); Nolwenn Guibert and Tilman 
Blumenstock, ‘The First Judgement of the Special Court for Sierra Leone: A Missed Opportunity?’ 
(2007) 6 LPICT 367, 381.
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to the 'intent and knowledge' requirement of Article 30 of the Statute.330. It 

applies when determining the age of the victims, whereas the general 'intent 

and knowledge' requirement will apply to the other objective elements of the 

war, including the existence of an armed conflict and the nexus between the 

acts charged and the armed conflict.331 In the Trial Judgment, however, this 

position was not authoritatively endorsed, with the judges noting that the 

prosecution had called up on it to convict on the basis of actual knowledge, not 

perceived knowledge.332 It therefore chose not to rule in the abstract on this 

important issue. As already noted, the application of this negligent provision 

gives full effect to the child protection intentions of the articles, and the decision 

not to wholly endorse this knowledge exception appears to be a flaw in the 

judgment.

The Pre-Trial Chamber ruled that Article 30 allows for dolus directus in both the 

first and second degree; the first being satisfied when a perpetrator intended to 

commit the crime and with knowledge of the consequences,333 and the second 

when a perpetrator did not intend to commit the crime, but was aware that 

committing a particular act would result in the crime's elements.334 In addition, 

the Chamber also ruled that there is scope for dolus eventualis, which applies 

where a perpetrator was aware of the risk that the objective elements of the 

crime may result from his actions or omissions, and nevertheless accepted this 

outcome.335 In relation to child recruitment, these options cover situations 

whereby a military or armed group leader (i) knowingly authorised a 

recruitment policy with the intention that it would include the recruitment of 

children; (ii) authorised a recruitment policy that was not intended to recruit 

children but in the awareness that children could potentially be recruited; and

330 Lubanga Confirmation of Charges (n 4) [359],
331 Ibid [359],
332 Lubanga Trial Judgment (n 145) [101 5].
333 Lubanga Confirmation of Charges (n 4) [351 ]; Badar (n 137) 474. 
j34 Lubanga Confirmation of Charges (n 4) [352].
335 Ibid [351-352]
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(iii) realised the risk of recruiting children was high (perhaps due to a 

lackadaisical enlistment officer) but proceeded regardless. Collectively, these 

mens rea standards are quite onerous, and place a high burden on those in 

authority to ensure that children are not recruited, as even the realisation that 

children could be included in a recruitment drive is sufficient to meet the 

required standard. This mens rea standard is successful because it places 

complete responsibility on those who are responsible for the recruitment of 

soldiers to refrain from taking any risks that may involve children becoming 

recruits, thus giving effect to the child protection aim of the Rome Statute 

articles.

The prosecutorial and defence strategies at trial also provide an interesting 

insight into how the crime is now dealt with before an international tribunal, 

and will be influential for future cases. The witnesses for the prosecution 

included a number of well-spoken alleged former child combatants, as well as 

high profile UN officials such as Radhika Coomaraswamy. However, the 

reliance by the OTP on intermediaries threatened to derail the entire trial, and 

this will have a permanent impact on investigatory methods used by the 

Prosecutor's successors. More stringent screening of intermediaries will become 

the norm, or the use of such personnel will be cut back, with investigators 

perhaps to outsource such a critical role. Intermediaries can play a highly useful 

role, given that many local NGOs have built up relationships with victims. But 

careful steps must be taken not only to ensure the veracity of testimony, but 

also the security of vulnerable children who are lured into committing perjury 

before the Trial Chamber. Similarly, developing a standard manner of 

conducting child witness testimony, and determining the role to be played by 

the Victims and Witnesses Unit will be key. Identifying the most sensitive 

courtroom conditions for child soldier witnesses has represented a critical 

learning curve for the Court.
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Overall, the ICC has been successful in tackling the challenges presented by the 

Rome Statute's new crime. It has confirmed that voluntariness is no defence to a 

charge of enlistment, which indicates a strong child-protection stance, and is 

indicative of a trend in international justice that places protection above child 

empowerment. The other key aspect of the actus reus - 'active participation' - 

now has a strong precedent for its determination, in the form of the Trial 

Chamber's 'real danger' test. This test ensures that those children who are 

exposed to danger are considered as 'child soldiers', and the specific role that 

they played is secondary to this consideration. Such a case-by-case analysis 

provides much needed flexibility to assessments of the child soldier experience, 

and clarifies the scope of the provision. The Pre-Trial Chamber's endorsement 

of the 'knew or should have known' exception to the Article 30 mens rea 

standard is also to be commended, and, as noted, it is unfortunate that the Trial 

Chamber avoided supporting this ruling in its judgment. Negligence ought 

rightfully to play a significant part of the knowledge requirements of this crime, 

as it provides that those who should have known that children were being 

recruited do not escape liability.

Despite this, the ICC has nonetheless provided a strong basis for the crime of 

child soldier recruitment, one that gives effect to the intentions of the Rome 

Statute articles.
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Chapter 6 - Conclusions

This study has asked how successful the international judicial institutions have 

been in giving effect to the Rome Statute articles prohibiting the recruitment 

and use of children under the age of fifteen, given the challenges presented by 

the crime. These challenges were identified as (i) determining the mens rea and 

actus reus of the crime, (ii) establishing the appropriate defences and modes of 

liability, and (iii) accounting for cultural considerations, including the question 

of prosecuting child soldiers.

It has done so by providing a chronological study of the development of the 

crime, from its origins in human rights principles, through codification as a war 

crime in the Rome Statute and prosecution at the Special Court for Sierra Leone 

and the International Criminal Court. It has explored the relationship between 

these two institutions and their differing ways in which they grappled with the 

challenges presented by this crime.

In addition, this study touched upon the critical role played by non

governmental organisations, at all junctures in the development of the crime, 

and assessed how successful the two courts have been in providing an adequate 

framework for former child combatants to testify as to their experiences.

Identifying the mens rea and actus reus

This thesis concludes that there have been varying degrees of success in 

handling issues relating to the actus reus and mens rea.
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In terms of the actus reus, the pre-Rome Statute treaties on this point are unclear, 

with different terminology and a variety of age limitations.

There was a grey area on what constituted recruitment and active participation. 

This was partially rectified by the Rome Statute, which clarified that the crime 

could be committed in two ways: through enlistment and/or by 'using' child 

soldiers. However, ambiguity remained as to whether enlistment could be 

voluntary, and there was little guidance on defining 'using [child soldiers] to 

participate actively in hostilities'. The Special Court for Sierra Leone broke new 

ground on the development of this crime, enshrining the Rome Statute 

provision verbatim in its own Statute, and providing the first case law. The 

Special Court and the International Criminal Court both ruled that the mode of 

recruitment is, in fact, irrelevant and voluntariness is no defence to a charge of 

child enlistment.1 This was the major success in relation to actus reus, as it 

ensures that any act that includes a child in an armed group ought to give rise 

to liability, thus indicating that child protection ought to be the paramount 

concern.

The Special Court and the ICC Pre-Trial Chamber both determined the scope of 

'using to participate actively' by outlining lists of activities that fall within this 

definition, with only minimal overlap,2 and occasional discrepancies.3 This 

thesis concludes that this is an inefficient mechanism, arid assessing use on a 

case-by-case basis is imminently preferable. This approach was supported by 

the United Nations Special Representative on Children in Armed Conflict, who

1 Seepages 179-181; 198-201; 250-252 and 279-282.
2 Scouting and acting as a decoy constitute active participation while domestic chores do not: AFRC Trial 
Judgment (n 7) [737], Prosecutor v Issa Hassart Sesay, Morris Kallon and Augustine Gbao (“The RUF 
Case”) (Judgment) SCSL-04-15-T SCSL (2 March 2009) [514],
3 The Special Court found that ‘finding food’ constitued active participation, while the ICC Pre-Trial 
Chamber ruled that ‘food delivery’ was not: Lubanga Confirmation of Charges (n 4) [262]; Prosecutor v 
Moinina Fofana and Allieu Kondewa (“The CDF Case”) (Judgment) SCSL-04-14-T (2 August 2007) 
[193] [Hereafter ‘CDF Trial Judgment’].
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advocated for the implementation of a case-by-case test to determine if a child 

soldier performed an 'essential support function'.4 Assessing the scope of 

'active participation' on this basis also takes into account the factors that 

surrounded the specific activity. For example, food delivery to the front line 

while armed differs wholly from food delivery to a quiet training camp. This is 

an eminently preferably solution to creating lists of activities, which alter 

depending on the type and scope of the conflict. It is also an approach that is 

more conducive to child protection as it ensures that those children in support 

roles are not forgotten and their participation is accounted for. In addition, an 

overly broad definition of 'active participation', involves including too many 

roles within the ambit of the 'child soldier' and runs the risk of weakening the 

provisions protecting those children who are forced to the frontlines, to shoot 

and kill in battle, and who witness the worst facets of war. It also gives soldier 

status to children who do not deserve to lose their protected civilian status in 

accordance with the Geneva Conventions.

The recent Lubanga judgment illustrates a shift towards a case-by-case 

assessment. It also provides a clearer actus reus: if a child was exposed to 'real 

danger as a potential target', then their participation can be characterised as 

'active'. It is an undisputed aspect of criminal law that clarity is required for the 

imposition of criminal liability, and these steps are therefore a welcome 

addition to the development of the crime.

A trickier question for the courts involved determining mens rea for the crime. 

The Rome Statute created some inconsistencies on this point. Article 30 on the 

mental elements of crimes specified that 'unless otherwise provided', a

4 Amicus curiae brief of the United Nations Special Representative of the Secretary-General on Children 
and Armed Conflict submitted to the ICC in application of Rule 103 of the Rules of Procedure and 
Evidence, pursuant to the Decision Inviting Observations from the Special Representative of the 
Secretary-General of the United Nations for Children and Armed Conflict, of Trial Chamber I of the 
International Criminal Court (18 February 2008) [20-21].
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perpetrator is liable if they committed a crime with intent and knowledge. Tire 

additional document, the Elements of Crimes, however, requires that a 

perpetrator accused 'knew or should have known' that the child or children 

were aged less than fifteen years old. The latter mens rea standard, which 

allows for negligence, was applied by the ICC at Pre-Trial. The ICC has ruled 

that both standards have a role to play, with the 'intent and knowledge' of 

Article 30 applicable to the other objective elements of the war crimes set forth 

in articles 8(2)(b)(xxvi) and 8(2)(e)(vii) of the Statute, including the existence of 

an armed conflict and the nexus between the acts charged and the armed 

conflict.5 This facilitation of the 'unless otherwise provided' proviso of Article 

30 illustrates the role of the jurisprudence in expanding upon the texts and 

determining the correct mens rea standard to be applied.

This inclusion of negligent liability is another example of the ICC successfully 

interpreting the Rome Statute, and giving effect to child protection. By 

providing for negligence, liability can be imposed in situations where 

commanders of armed groups or armies recklessly implement recruitment 

drives that do not ensure that those recruited are over the age of fifteen. This 

places responsibility on those in such recruitment positions to accurately vet the 

ages of recruits in order to avoid incurring criminal responsibility on this basis.

In addition, contrary to the Special Court's position on the matter, the ICC has 

interpreted the relevant Rome Statute provisions as giving rise to dolus directus 

of the second degree, which provides that a perpetrator was aware that in the 

ordinary course of events the objective elements of the crime would occur as a 

consequence of his actions. This situation provides liability for a perpetrator 

who may not have possessed intent but who knew that child recruitment or use

5 The Prosecutor v Thomas Lubanga Dyilo (Decision sur la confirmation des charges) ICC-01/04-01106 
(29 January 2007) [359],
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was occurring as per the 'ordinary course of events' and as a consequence of his 

acts. This is closely connected to the negligent liability raised by the 'should 

have known' exception, and together they impose responsibility where it ought 

to lie: on those who behaved negligently in their approach towards recruitment 

and children.

The Modes o f Liability

The approach of the jurisprudence towards the question of modes of liability 

for the crime has not given rise to any discemable pattern, and four different 

modes of liability have been applied - with varying levels of success. These are 

individual criminal responsibility, command responsibility, joint criminal 

enterprise and co-perpetration. It is this aspect of the crime where a significant 

amount of problems have arisen, with the result that it is a clear failure in the 

development of the crime.

The Special Court's cases indicate that individual criminal responsibility may 

arise only where a perpetrator can be personally linked to a clear act of 

recruitment or use, as per the Kondewa verdict. However, this linkage requires 

further clarity. Participating in an act of initiation was seen by the Trial 

Chamber as sufficient to give rise to individual criminal liability, yet this was 

overturned by the Appeals Chamber for concerns that appeared to stem from a 

wish to avoid ruling on cultural considerations. It is unfortunate that the 

Appeals Chamber decided to avoid elaborating on these considerations, instead 

quashing the verdict on vague terms, which had the effect of rendering 'use' as 

an act of 'enlistment'; a precedent that looks unlikely to be followed elsewhere, 

given the marked preference by other Chambers to attempt to clearly 

distinguish between the concepts of enlistment and use. In future cases, direct
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evidence of a perpetrator enlisting or personally using a child soldier may 

result in greater success for this mode of attributing liability.

Joint Criminal Enterprise (JCE) - the 'darling notion'6 of the ICTY, has proved 

to be less useful at the Special Court and the ICC in terms of child recruitment 

charges. At the Special Court, the judgment in the AFRC case rejected the 

prosecution's pleading of JCE on the basis that it was defectively pleaded: the 

purpose of the alleged enterprise must be a criminal offence, yet the indictment 

had referred to the enterprise's purpose 'to take any actions necessary to gain 

and exercise political power and control over the territory of Sierra Leone', 

which was not a criminal offence within the Statute of the Special Court.7 The 

indictment had failed because it had included reasonably foreseeable crimes, 

which had the result of blurring the concepts ot jus ad helium and jus in hello,8 as 

well as preventing the defence teams from understanding the material elements 

of the charges against them.9 Therefore command responsibility became the 

mode of responsibility used to convict the accused of child soldier recruitment. 

The indictment in the CDF case did not make such errors, instead referring to 

'the complete elimination of the RUF/AFRC, its supporters, sympathisers, and 

anyone who did not actively resist the RUF/AFRC occupation of Sierra Leone'10 

as the aim of the enterprise. Yet, insufficient evidence was presented to prove 

the existence of a JCE beyond reasonable doubt, and once again, command 

responsibility was invoked.

6 Antonio Cassese, ‘The Proper Limits of Individual Responsibility under the Doctrine of Joint Criminal 
Enterprise’ (2007) 5 JICJ 110
7 Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kami (“The AFRC Case”) 
(Judgment) SCSL-04-16-T (20 July 2007) [67],
s Ibid [71],
9 Ibid [72],
10 Prosecutor v. Sam Hinga Norma, Moinina Fofana and Allieu Kondewa (“The CDF Case”) (Indictment) 
SCSL-04-14-T (4 February 2004) [4],
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In the AFRC case a clear superior-subordinate relationship between the accused 

and their subordinates was identified,11 although sufficient evidence of the 

relationship was only provided in relation to two geographical areas.12 In the 

CDF case, despite evidence of a command role, Fofana's lack of knowledge was 

deemed insufficient to give rise to liability, either individually or as a 

commander, and his presence at meetings was not enough to constitute 

condoning or encouraging his subordinates to recruit child soldiers.13

The Special Court has demonstrated the difficulties in successfully bringing 

charges based on JCE, and this indicates that individual and command 

responsibility are the preferable modes of attributing liability to child soldier 

recruiters. These lessons appear to have been observed by those at the ICC, 

with the Office of the Prosecutor avoiding the issue of joint criminal enterprise 

in the Lubanga trial, choosing instead to prosecute the accused for child 

recruitment on the basis of co-perpetration. The ICC Prosecutor made little 

reference to the concept in formulating the charges against Lubanga, suffice to 

say that it could be considered as a third applicable mode of liability,14 

suggesting that JCE may not play a large role at the ICC.

While the decision to focus the Lubanga trial on co-perpetration can be 

attributed to a lack of direct evidence that Lubanga had personally recruited 

children, 15 as a mode of responsibility co-perpetration also presented 

difficulties. The Pre-Trial Chamber interpreted the relevant provisions as 

requiring evidence that an accused had 'control over the crime', as well as the

11 CDF Trial Judgment (n 3) [345, 370],
12 William Schabas, ‘Special Court for Sierra Leone Rejects Joint Criminal Enterprise’, The Trial of 
Charles Taylor, June 2007 <http://charlestaylortrial.wordpress.com/expert-commentary/professor- 
william-schabas-on-afrc-decision> accessed 20 July 2011.
13 CDF Trial Judgment (n 3) [966],
14 Prosecutor v. Thomas Lubanga Dyilo (Document Containing the Charges) 1CC-01/04-01/06-356 (28 
August 2006) [20],
15 Thomas Weigend, ‘Intent, Mistake of Law, and Co-perpetration in the Lubanga Decision on 
Confirmation of Charges' (2008) 6 J1CJ 471,476.
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requisite mens rea for the crime in question.16 It was the view of the Pre-Trial 

Chamber that Lubanga's role in the recruitment process of the UPC fulfilled 

this requirement, and 'could not have been more relevant',17 but the control test 

places quite a high burden on the prosecution. The recruitment of children must 

have occurred only for the involvement of the perpetrator. The ICC Trial 

Chamber went on to endorse this approach. 'The Majority opinion outlined that 

the crime must be the 'result of the combined and coordinated contributions of 

those involved, or at least two of [the co-perpetrators]',18 and an assessment of 

how essential a given perpetrator's contribution was ought to be conducted on 

a case-by-case basis.19 However, Presiding Judge Fulford dissented from the 

Trial Chamber's application of the control test, arguing that it is 'unsupported 

by the text of the Statute'.20 He expressed the legitimate concern that the test 

requires judges to determine whether the crime would have occurred but for 

the essential contribution of the accused, which turns the process of 

determining liability into a 'matter of guesswork'.21 These are serious concerns, 

which cast doubt over the ICC's interpretation of the co-perpetration theory as 

it currently stands. A requirement that the involvement of a perpetrator ought 

to have been so essential that he could 'frustrate the commission of the crime by 

not carrying out his or her task',22 is quite an onerous standard. This thesis 

concludes, therefore, that the ICC's current strategy relating to co-perpetration 

is not giving true effect to the Rome Statute provisions, not least because it is 

reading into the terms a test which requires a significant amount of imaginative 

powers on the part of the judges. An alternative was suggested by the ICC's 

Legal Representative of Victims: to determine that Article 25(3)(a) essentially

16 Lubanga Confirmation of Charges (n 5) [330].
l7Susana Sacouto and Katherine Cleary, ‘The Gravity Threshold of the International Criminal Court’ 
(2007) 23 AUILR 807, 837.
IS Prosecutor v Thomas Lubanga Dyilo (Trial Judgment) ICC-01/04-01/06-2842 (14 March 2012) [994],
19 Ibid [1000-1001],
"Prosecutor v Thomas Lubanga Dyilo (Separate Opinion of Judge Fulford) ICC-01/04-01/06-2842 (14 

March 2012) [Hereafter ‘Opinion of Judge Fulford’] [13],
21 Ibid [17],
2‘ Lubanga Confirmation of Charges (n 5) [342],
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constitutes Joint Criminal Enterprise - a common plan amongst individuals to 

commit the act - with a slightly modified mens rea requirement, which is 

satisfied by Article 30's intent and knowledge provisions (i.e. committed in the 

knowledge that the crime will occur in the ordinary course of events).23 JCE has 

been criticised for its low standard of mens rea,24 but the application of Article 

30's standards removes this problem. This approach would give effect to the 

provisions as they are currently formulated, without resort to reading extra 

information into the text, and thus fits with the strong legal positivist stance 

taken in this study.

The Defence of Mistake

At the Special Court, the Preliminary Motion ruled that persons occupying a 

leadership rule during the relevant period could not 'possibly argue' that they 

were unaware of the illegality of recruiting children.25 This ruling provided the 

precedent for the AFRC Trial Chamber to deny the accused the defence of 

mistake of law. In addition, any claim that the accused was acting in good faith 

by merely following a policy that was openly practiced by the Sierra Leone 

army was also rejected.26 A national practice 'creating an appearance of 

lawfulness' was thus deemed insufficient to raise the defence of mistake.27

At the ICC the Pre-Trial Chamber rejected the defence claim that the 

international laws prohibiting child enlistment were neither 'accessible' nor 

'foreseeable' for Lubanga. This entailed invoking article 32(2) of the Rome 

Statute which provides that a mistake as to the criminal nature of a crime

^ Opinion of Judge Fulford (n 20) [15].
24 Linda Engvall, ‘The Future of Extended Joint Criminal Enterprise - Will the ICTY's Innovation Meet 
the Standards of the ICC?’ (2007) 76 NJIL 241; Stefano Manacorda and Chantal Meloni ‘Indirect 
perpetration versus joint criminal enterprise: concurring approaches in the practice of international 
criminal law?’(2011) 9 JICJ 159.
25 Prosecutor v. Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu (“The AFRC Case”) 
(Sentencing Hearing Transcript) SCSL-04-16-T (16 July 2007) 80.
26 Ibid 79.
27 AFRC Trial Judgment (n 7) [732],
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within the jurisdiction of the ICC shall not be grounds for excluding criminal 

liability unless it negates the required mens rea.2& The Chamber interpreted this 

to mean that a perpetrator could claim mistake of law only if he was 'unaware 

of a normative objective element of the crime as a result of not realising its 

social significance (its everyday meaning)'.29 Therefore, for a mistake of law 

defence to apply, a defendant would have to demonstrate a complete lack of 

awareness of the general prohibition on recruiting children under 15 years of 

age. Given the worldwide attention given to the protection of children in 

conflict, any future defendant would find proving this degree of unawareness 

to be an onerous task. By effectively removing any option to plead mistake of 

law, the jurisprudence has confirmed that the crime has an established, and 

unquestionable, place in international law.

Accounting for Culture

This thesis has demonstrated that there has been general reluctance on the part 

of the two courts to discuss issues relating to culture, and that the influence of 

cultural relativism has been key in the development of the crime of child 

recruitment. From the drafting of the various human rights treaties and the 

Rome Statute to the courtroom, the impact of culture is evident at every stage of 

this process. This impact is evident in a number of respects. First, the issue of 

defining childhood. The determination of what age marks the commencement 

of adulthood has created obstacles, and the varying ages in the human rights 

treaties undermined the provisions. Second, the linked issue of holding child 

soldiers accountable for their actions, which creates a tension between the self- 

determination of children and the paternalistic approach of human rights 

instruments. The two courts took different approaches to this matter, with the

2S Lubanga Confirmation of Charges Decision (n 5) [312-314],
29 Ibid [315-316],
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Special Court allowing for the possibility of holding former child combatants to 

account for crimes committed when they were between fifteen and eighteen 

years old. The Rome Statute, on the other hand, has created a paradoxical 

situation for the ICC: a child is a person under fifteen, but an adult with 

criminal responsibility is one aged eighteen or over. What of those who are 

aged sixteen and seventeen? They are neither protected children nor 

responsible adults. This thesis concludes that the ICC should follow the 

precedent set by the Special Court, and allow for trials of those aged between 

fifteen and eighteen in circumstances that are conducive to reintegration and 

rehabilitation.

Finally, the issue of cultural practices and their role in mitigating liability. This 

issue came to the fore at the Special Court, where acts of initiation into local 

armed groups were deemed analogous to recruitment if they have a clear 

association with warfare. The Appeals Chamber, in overruling a conviction 

based on initiation as recruitment, avoided the opportunity to elaborate on this 

issue, quashing the conviction for reasons unconnected to the traditional 

aspects of initiation. This had the effect of demonstrating the sensitive role 

played by culture in assessing liability for this offence. While the conviction 

may have been quashed (on the basis that the testimony of one witness could 

not sustain a conviction), it would appear that initiation procedures are lawful, 

save for when they are performed in a manner explicitly connected to armed 

conflict. This ruling represents a fair and equitable compromise between the 

interests of culture and justice; giving effect to the prohibition of enlistment, 

while remaining conscious of the lawfulness of certain tribal practices.

311



Ancillary Issues

Hie research for this thesis has highlighted two other important issues: that of 

child witness testimony and the role of NGOs.

Child Witness Testimony

It is a natural consequence of this crime that former child soldiers will be 

required to testify as to their experiences, and this raises a number of issues. 

There is a natural value in allowing former child soldiers to tell their stories in 

court as it allows them the opportunity to be heard, which can be cathartic, as 

well as making them feel more in control and less victimised.30 This also gives 

the effect to the child participation concerns just discussed. However, former 

combatants are often traumatised by their experiences of conflict, and this is 

exacerbated when children are concerned. Studies have shown that children are 

significantly less capable than adults of retaining memories, which has 

profound consequences for the reliability of their testimony.31 In addition, the 

danger of incurring further trauma by reliving painful experiences in an 

unfamiliar courtroom setting, combined with the personal risk often involved 

in testifying, renders the process incredibly sensitive. 32 The relevant 

international justice institutions responded to these concerns in differing ways, 

with the Special Court for Sierra Leone taking the lead and formulating 

guidelines for dealing with child witnesses, to the extent where any former 

child combatant was classified as a child witness, regardless of their age when 

testifying. The ICC, on the other hand, appeared less prepared for difficulties

30 Lucy Berliner and Mary Kay Barbieri, ‘The Testimony of the Child Victim of Sexual Assault’ (1984) 
40 JS1 125-137.
31 Louise Ellison, The Adversarial Process and the Vulnerable Witness (OUP, Oxford 2001) 23; Natalie 
Troxel and others, ‘Child Witnesses in Criminal Court’ in G. S. Goodman and others (eds) Child Victims, 
Child Offenders: Psychology and the Law (Guilford Press, New York, 2009) 10
j2 No Peace Without Justice and UNICEF Innocent! Research Centre, 'International Criminal Justice and 
Children' (September 2002) 87.
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with child witnesses, and suffered a number of setbacks in the early days of the 

Lubanga trial. This thesis concludes that child witnesses and former child 

soldier witnesses ought to have the option to testify via videolink or, in the 

alternative, to be allowed to testify in the form of a free narrative in a courtroom 

where a limited number of persons are present, and the accused is hidden from 

the witness's direct view. These conditions for testifying combine the 

approaches of the Special Court and the ICC, while also giving effect to the UN 

Guidelines on Justice for Child Victims and Witnesses of Crime.33

The role of NGOs

This thesis has illustrated that there are three main ways in which civil society 

has played a critical role in the development of the crime of child recruitment. 

First, in lobbying for children's rights during the drafting of the human rights 

framework, and the Rome Statute. Organisations such as Child Soldiers 

International and Amnesty International played a critical role during the 

drafting of the Convention on the Rights of the Child and its Optional Protocol 

on the involvement of children in armed conflict, pressuring state parties to 

include child protection provisions. While such lobbying has not always had 

the desired result, these organisations pushed the issue of child recruitment to 

the extent that it formed part of the Rome Statute. Second, NGOs have acted 

both as supporters and critics of the jurisprudence as it developed. Such 

organisations have publicised the development of crime - thereby playing a key 

role in promoting the protection of children and deterring would-be recruiters 

from targeting children in conflicts. Some organisations engage in 'name and 

shame' tactics: drawing up annual reports to draw attention to the worst 

offenders in child recruitment, as well as conducting country-specific projects to

33 ECOSOC (47lh plenary meeting) ‘UN Guidelines on Justice for Child Victims and Witnesses of Crime’ 
Resolution 2004/27 (New York, 21 July 2004) 21(b).
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illustrate the extent of the criminal activity. In addition, there is a role to play 

for NGOs exercising its 'considerable moral authority' in promoting the rights 

of the accused.34

And, third, also serving as a source of valuable evidence for the judgments and 

decisions undertaken by the two tribunals. Reports written by NGOs such as 

Human Rights Watch and the International Crisis Group have been invaluable 

both in drawing the court's attention to atrocities35 and for use as key 

evidence.36 The efforts of Human Rights Watch in particular must be noted. Its 

2003 and 2005 reports on violence in the DRC37 were heavily cited by the Pre- 

Trial Chamber judges in the Lubanga Confirmation of Charges decision,38 with 

the latter report receiving specific praise for its precision.39 Such research- 

orientated NGOs can provide a wealth of statistics and first hand victim reports 

on how child soldiers are recruited and used in armed conflicts.

However, as Human Rights First notes, there are inherent dangers in the 

relationship between NGOs and the ICC, as many civil society organisations do 

not employ criminal investigators and sometimes the untrained collection of 

evidence can limit its legal value at the ICC.40 On this point, the ICC Trial

34 Gilbert Bitti, ‘The evolving role of NGOs in international criminal justice’ International Seminar 
organized by the Forum for International Criminal Justice and Conflict, Oslo 2 October 2006 
<http://www.fichl.org/uploads/media/gb.pdf> accessed 24 February 2012.
35 Human Rights Watch, ‘Syria: ‘Shoot to Kill’ Commanders Named’ (London, 15 December 2011); Jo 
Becker, ‘Children as Weapons of War’ (Human Rights Watch World Report 2004, 22 January 2004); 
Amnesty International, ‘Democratic Republic of Congo: Children at war’ AFR 62/034/2003 (8 
September 2003).
36 Human Rights Watch, ‘The Curse of Gold: Democratic Republic of Congo’ (New York, 2005); 
International Crisis Group ‘Africa Report, Congo Crisis: Military Intervention in Ituri’ (13 June 2003). 
<www.crisisgroup.org/~/media/Files/africa/central-africa/dr-
congo/Congo%20Crisis%20Military%20lntervention%20in%201turi.pdf> accessed 19 January 2012.
37 Human Rights Watch, ‘Covered in Blood: Ethnically Targeted Violence in Northern DRC’ (Human 
Rights Watch, New York 2003) and Human Rights Watch, ‘The Curse of Gold: Democratic Republic of 
Congo’ (New York, 2005).
3!< Lubanga Confirmation of Charges (n 5), footnotes 208, 209, 262, 294, 303, 307, 309, 323 (citing entire 
paragraph), 329, 330, 335, 342, 384, 466, 505
39 Ibid footnote 303: In referring to a UPC attack on Mongbwalu, the Chamber noted that the attack was 
‘not mentioned in the various United Nations reports, but described with some precision in the Human 
Rights Report The Curse of Gold'.
4(1 Human Rights First, ‘The Role of Human Rights NGOs in Relation to ICC Investigations’ (September 
2004).
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Chamber referenced an article from the Wall Street Journal in its judgment, 

where the Convenor of the Coalition for the ICC, William Pace stated that 

'human rights and humanitarian organizations are lousy criminal investigators. 

They are not producing forensic evidence that can be used by a prosecutor'.41

However, a critical contribution that NGOs do make to ensure the success of 

the ICC's mandate in eradicating impunity is through assisting with domestic 

complementarity measures. Organisations such as Reseau Citoyens-Citizens 

Network (RCN),42 the International Centre for Transitional Justice43 and 

Avocats Sans Frontieres (ASF)44 have played a role in organising justice 

initiatives and training sessions for magistrates in the DRC. Such initiatives are 

critical to ensure respect for the rule of law and the provision of domestic justice 

for breaches of international criminal law. In addition, a coalition of 

international and local NGOs continue to put pressure on the Congolese 

government to ensure that clear and impartial investigations into human rights 

abuses are carried out by the justice system and to ensure the arrest of key 

perpetrators such as Bosco Ntaganda,45 who is the subject of an ICC arrest 

warrant on child recruitment charges.46 Despite pressure from civil society, the 

Congolese government has yet to fulfil its legal obligation to incorporate the 

Rome Statute into national legislation, while the Open Society Institute for 

Southern Africa, Human Rights Watch and Amnesty International continue to

41 Lubanga Trial Judgment (n 18) [130] citing: Jess Bravin ‘For Global Court, Ugandan Rebels Prove 
Tough Test’ The Wall Street Journal (New York, 8 June 2006) 
<http://online.wsj.com/article/SBl 14971481626174102.html> accessed 12 April 2012.
42 Reseau Citoyens-Citizens Network, ‘Republique democratique du Congo’ <http://www.rcn-ong.be/- 
Republique-democratique-du-Congo> accessed 20 January 2012.
43 International Centre for Transitional Justice, ‘Democratic Republic of Congo’ <http://ictj.org/our- 
work/regions-and-countries/democratic-republic-congo> accessed 20 January 2012.
44 Avocats Sans Frontieres, ‘ASF in the Democratic Republic of Congo’ <http://www.asf.be/fr/node/131> 
accessed 20 January 2012.
43 Front Line Defenders, ‘DRC: Joint statement by international and Congolese NGOs on urgent need to 
protect human rights defenders at risk’ (Goma, 8 September 2010) 
<http://www.frontlinedefenders.org/node/13254> accessed 20 January 2012.
46 Prosecutor v Bosco Ntaganda (Warrant of Arrest) ICC-01/04-02/06 (22 August 2006).
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lobby the government to establish a hybrid tribunal to hear international crimes

cases.47

Final Thoughts - Assessing the Deterrent Capacity of Criminalisation

A final issue for discussion involves the thorny question of the potential 

deterrent capacity of the crime of child recruitment: an issue which has been 

raised by this study. Whilst not a major theme of this thesis, the issue of 

effectiveness and deterrence is an underlying concern - the prohibition on child 

recruitment will not be effective if its basic concepts are unclear or 

contradictory.

Tine topic of deterrence is popular amongst those sceptical of the value of the 

international justice, or those who have worked in the field sufficiently long to 

fully understand its limitations. The former Chief Prosecutor of the ICTY, 

Justice Richard Goldstone falls within this latter category, and has argued that 

international criminal tribunals cannot themselves accomplish deterrence, and 

their role instead is to end impunity.48 While the Lubanga trial represents great 

progress and sends an important message, ending impunity for child recruiters 

will take time. In addition, deterrence is a difficult phenomenon to accurately 

measure,49 and the statistical evidence on the matter is not encouraging.50 This

47 Patryk Labuda, ‘The Democratic Republic of Congo’s Failure to Address Impunity for International 
Crimes: A View from Inside the Legislative Process 2010-2011’ (The Lubanga Trial, 8 November 201 1) 
<http://www.lubangatrial.org/2011/1 l/08/the-democratic-republic-of-congo%E2%80%99s-failure-to- 
address-impunity-for-intemational-crimes-a-view-from-inside-the-legislati ve-process-2010-2011 /> 
accessed 20 January 2012.
48 Richard J. Goldstone and Nicole Fritz, “‘In the Interests of Justice” and Independent Referral: The ICC 
Prosecutor’s Unprecedented Powers’ (2000) 13 LJIL 655, 659.
49 See: Payam Akhavan, ‘Justice in The Hague, Peace in the Former Yugoslavia? A Commentary on the 
United Nations War Crimes Tribunal’ (2008) 20 1IRQ 737-816; Errol Mendes, Peace and Justice at the 
International Criminal Court: A Court of Last Resort (Edward Elgar Publishing 2011) 143-151.
50 David Wippman, ‘Atrocities, Deterrence, and the Limits of International Justice’ (1999) 23 FILJ 473, 
474.
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can be attributed in part to the limited threat of immediate punishment 

presented by international justice mechanisms. This has been exacerbated in 

recent years by the blatant flouting of ICC arrest warrants, particular in the case 

of Sudanese president Omar Al-Bashir, as he travels from State party to State 

party with little chance of arrest. A failure to prosecute may also have the 

added consequence of emboldening war criminals and would-be war 

criminals.51 In addition, the idea that such trials promote deterrence relies on 

the accuracy of the 'unproven assumption of perpetrator rationality during the 

cataclysm of massive violence and pervasive social disequilibria'.52 According 

to classic criminological theory, the key deterring factor for domestic criminals 

involves the threat of being caught, rather than the punishment to be imposed 

or sentence handed down.53 At international level, given the restrictions on 

temporal jurisdiction, scarce resources and overburdened institutions, the 

number of individuals prosecuted for international crimes is very limited, and 

the risk of arrest for a perpetrator is decidedly slim. In spite of the widespread 

reporting of the Lubanga trial, children are still participating in conflicts in 

Uganda, Sudan, Sri Lanka, Burma, the DRC and Cote d'Ivoire, although the 

practice is on the decline in Nepal and Columbia.54 Most recently reports 

indicated that children were being recruited in the conflict in Syria.55

Despite these reasons for negativity, the ICC's Chief Prosecutor, Luis Moreno- 

Ocampo, began the Lubanga case with an optimistic view on its ability to deter 

the recruitment and use of child soldiers:

51 Augustine S. J. Park, ‘Child soldiers and distributive justice: addressing the limits of law?’ (2010) 
53CLSC 329, 336.
52 Mark Drumbl, ‘Towards a Criminology of International Crime’ (2003) 19 OSJDR 263, 271.
53 See: Alan Norrie, Crime, Reason and History: A Critical Introduction to Criminal Law (Cambridge 
University Press 2001) 210; Stephen Robert Brody, Crime, Science, and Morals (Routledge & Kegan 
Paul 1984) 10; C.M.V. Clarkson Understanding Criminal Law (Sweet & Maxwell 2005) 272; Ian Marsh 
and Mike Keating Sociology: Making Sense of Society (Pearson Education 2006) 637.
54 Robert Marquand, ‘Lubanga trial: Is an army of child soldiers a war crime?’ Christian Science Monitor 
(Boston, 8 October 2009) <http://www.csmonitor.com/World/GlobaI-News/2009/1008/Iubanga-trial-is- 
an-army-of-child-soldiers-a-war-crime> accessed 16 September 2011.
55 Louis Charbonneau, ‘U.N. gets reports of child soldiers with Syria rebels’ Reuters (26 March 2012).
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This is a landmark in the fight against impunity for these crimes 

affecting children in the DRC and worldwide.56

It cannot be denied that a strong message on the criminal nature of the practice 

of child soldiering has been sent by the international judicial proceedings, a 

message that has been recognised in Ituri by some victims groups.57 Human 

Rights Watch researchers recalled an interesting anecdote in their 2009 report 

'Selling Justice Short':

[On the day that Lubanga was arrested] Human Rights Watch 

researchers had a meeting with a Congolese army colonel to discuss 

crimes committed by his forces against the Mai Mai, a local militia. As 

the discussion turned to war crimes, the colonel sat up and said, "I 

don't want to be like Lubanga! I don't want to be transferred to The 

Hague!"58

In addition, even prior to the conclusion of the trial, a new development was 

taking place - fear of the ICC. Radhika Coomaraswamy, the Special 

Representative for Children in Armed Conflict described this new attitude 

towards the Court as a 'healthy development in international law' and has told 

of leaders in conflict zones asking her about the ICC and the Lubanga 

prosecution.59 In Ituri, Xavier Ciribanya, a former rebel leader, described the 

potential for deterrence by the ICC as early as 2003: 'We all now are thinking 

twice.... We do not know what this Court can and will do',60 while the growing 

respect for the work of the Court was evident in the testimony of a child

56 ICC Press Release ‘Prosecutor presents evidence that could lead to the first ICC trial’ (9 November 
2006).
57 Coalition for the ICC Press Release, ‘One Year Later, Lubanga Trial's Impact Is Felt on the Ground’ 
(12 February 2010).
5S Human Rights Watch, ‘Selling Justice Short’ (Human Rights Watch, New York, 2009) 125.
59 Mike Corder, ‘Lawyers wrap up Int'l Court's first trial’ The Guardian, Associated Press (The Hague, 25 
August 2011). <http://www.guardian.co.uk/world/feedarticle/9815173> accessed 7 September 2011.
60 WW Burke-White 'Complementarity in practice: The International Criminal Court as part of a system 
of multi-level global governance in the Democratic Republic of Congo’ (2005) 18 LJIL 557, 587.
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witness at the Lubanga trial who explained his view of the Court thus: 'If you 

commit a crime, the ICC will judge you'.61 The ICC's Chief Prosecutor, has 

described the demobilisation of 3,000 child soldiers in Nepal as a direct 

consequence of the ICC's work on the issue.62 While such developments are 

promising, a true picture of the long term deterrent effect of these cases will 

take some time to establish. It will be essential to the effectiveness of the 

international criminal law on child recruitment that the international courts 

bring clarity and coherence to the crime's key concepts. The collective efforts of 

the Special Court and the ICC have created a strong precedent on the key 

concepts, and the crime now occupies an established place in the canon of war 

crimes in international justice.

61 Lubanga (Transcript) T-188 (9 June 2009) page 78, lines 24 - 25.
62 Mac McClelland, T Can Find an Indicted Warlord. So Why Isn’t He in The Hague?’ Mother Jones (San 
Francisco, September/October 2011) <http://motherjones.com/politics/201I/09/bosco-ntaganda-congo- 
warlord?> accessed 13 September 2011.
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APPENDIX A: A Summary of the Prosecution and Defence Witness 

Testimony at the AFRC Trial at the Special Court for Sierra Leone.

Prosecution

Witness TF1-334 testified for several days on the operation of the training 

compound called Camp Rosos. He attested that the children abducted in 

Freetown were 'nine, ten years old'1 and were later trained to become members 

of the 'SBU', or the 'Small Boys Unit'.2 The witness trained 77 children, the 

majority of which were between the ages of 10 and 12 years old.3 Wlien asked 

how he knew their age range, the witness explained that he and the other 

training instructors took records from the boys, asking them their ages and 

writing down their responses.4 He taught them tactics, FIBUA - 'fighting in a 

built-up area',5 - weaponry, and how to march.6 The training lasted for three 

weeks7 and following completion, the Operation Commander distributed the 

boys to the various company commanders. Each soldier had a small child 

between the ages of 10 and 12, and was personally responsible for giving their 

child training on how to fire and how to handle a weapon.8 According to the 

witness, this regime was implemented by 'Gullit' (aka Alex Tamba Brima)9 and 

'Five-Five' (aka Santigie Borbor Kanu) was the commander in charge of training 

the boys at Camp Rosos.10 The girls, who had been taught just the basics of

1 Prosecutor v. Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu (“The AFRC Case”) 
(Transcript) SCSL-2004-16-T (14 June 2005), 121, lines 22 - 25 [Hereafter ‘Transcript’]-
2 Ibid 122, lines 1 - 4.
3 Transcript (17 June 2005) 76, lines 17 - 20; 97, lines 16 -- 19.
4 Transcript (24 May 2005) 25, lines 7-11.
5 Ibid 25.
6 Ibid 26.
7 Ibid 28.
8 Transcript (15 June 2005) 14- 15; (17 June 2005) 98.
9 Ibid 15.
,0 Transcript (24 May 2005) 23 - 24.
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weaponry,11 were sent back to the commanders and soldiers with whom they 

were living.12

Witness TF1-094, who had been captured prior to attaining puberty, although 

she was not sure of her age, confirmed that she had received weapons 

training.13 'Five-Five' (aka Santigie Borbor Kanu) was in total control of the girls, 

as any complaints from the soldiers about the girls were made to him.14 About a 

month after the signing of the ceasefire, Santigie Borbor Kanu took the children 

from the camp to Freetown.15

Witness TF1-062 worked in a mine where some of the guards were children 

aged around 12 or 13 years.16

During an attack on his home, witness TF1-198 was ordered to undress by a 

small boy, aged between 12 and 14 years of age, dressed in a combat shirt and 

armed with a gun.17

In Bomboafuidu witness TF1-026 saw six 'small boys' with the rebels, some 

wearing combat uniforms with jeans, and armed with guns.18

Witness TF1-209 testified that he heard of a training school where the rebels 

trained children how to fight.19

The rebels had a boy named 'Cuthand' who would cut off the hands of 

civilians.20

" Ibid 31.
12 Ibid 30.
l3Transcript(I3 July 2005) 33.
14 Transcript (24 May 2005) 62.
15 Transcript (16 June 2005) 91 - 92.
16 Transcript (27 June 2005) 34.
17 Transcript (28 June 2005) 92.
18 Ibid 105.
19 Transcript (7 July 2005) 39.
20 Ibid 40-41.
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Witness TF1-153 testified that there were young children called the 'Small Boys 

Unit' in Eddie Town, some of whom were armed with guns.21

Witness TFI-122 testified that he saw children, who were between 12 and 15 

years of age, at the AFRC Secretariat in the town of Kenema.22

Witness DBK-094 testified that 'really young boys' were captured and forced to 

carry loads, 23 while witness DBK-101 stated that, in the village of 

Kamagbengbeh, the rebels captured 15 'young boys'.24

Witness DBK-100, who also testified about events in Kamagbengbeh, stated that 

'everybody was crying ... because they took along 12 boys and three girl[s]'.25 

This witness saw children aged between 10 and 15 years of age, with some were 

carrying luggage on their heads and others carrying cutlasses and guns.26

Witness DAB-081 testified that young boys and girls aged between 14 and 18 

were recruited by both the Sierra Leone Army (SLA) and the RUF to safeguard 

the village from any enemy attack.27

Witness DAB-086 made the following observation:

There were many among them, those kids. Those kids, there were 

many among them. In fact, they were doing all the bad things.28

Witness DAB-042, similarly noted:

21 Transcript (22 September 2005) 83.
22 Transcript (24 June 2005) 17-18.
23 Transcript (11 July 2006) 68-69.
24 Transcript (14 July 2006) 74.
25 Transcript (17 July 2006) 15.
26 Ibid 47, 59.
27 Transcript (21 July 2006) 3.
28 Transcript (24 July 2006) 111.
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They were small-small children and, in fact, they were more 

dangerous than the elder ones because, in fact, they never had any 

respect for anybody.29

Witness TF1-180, born in November 1986, testified that he had been abducted 

by a commander who ordered him to get into the rebels' vehicle30 and testified 

that during his time with the rebels: 'we, the smaller ones, were many 

compared with the bigger ones'.31 However, the Trial Chamber ruled that the 

events that TF1-180 described occurred outside the time period of the crimes 

listed within the indictment.32

Witness TF1-199, born on 22 February 1987, testified that he had been captured 

in Madina Toko when he was 10 years of age.33 The commander announced that 

each commander should choose his or his own boys from the adults34 and the 

witness was chosen by a commander called Lieutenant Marra.35 Marra trained 

the witness how to shoot the gun and how to dismantle it and how to crawl 

when on ambush.36 There were five other boys also receiving training from 

Lieutenant Marra.37 The witness also testified:

In the bush, the meaning of this SBU is Small Boys’ Unit. You know, 

this Small Boys’ Unit are boys that belongs [sic] to the commander, to 

this rebel commander, AFRC and RUF commander. That’s the 

meaning.38

29 Transcript (15 September 2006) 88.
Transcript (8 July 2005) 6.

31 Ibid 39.
32 Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu (“The AFRC Case”) 
(Judgment) SCSL-04-16-T (20 July 2007) 1259.
33 Transcript (6 October 2005) 94 - 95.
34 Ibid 74.
35 Ibid.
36 Ibid 83.
37 Ibid 84.
38 Ibid 91.
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The witness was led by his commander to an attack on Kabal.39 He testified that 

he was forced by Marra to rape a young girl; otherwise he would have been 

killed.40 Nevertheless, the Trial Chamber ruled that the Prosecution had failed 

to establish a link between the events described in TFI-199's testimony and the 

crimes committed in the area of Bombali in 1999.41

Defence

The First Accused, Alex Tamba Brima, testified in his own defence on 5 and 6 

July 2006. He denied forcing children to join his troops, and training men, 

women, and children to fight.42 He stated that he did not know the meaning of 

'SBU', or what it stood for,43 and that he did not have any children trained at 

Camp Rosos under his command.44

Witnesses DBK-126 and DBK-113, both civilians, corroborated this testimony, 

stating that they did not see any young civilian children or teenagers 

undertaking any form of military training when they were at Camp Rosos, and 

during the day everybody at the camp would go into the bush.45

Witness DBD-086 testified that the SLA did not capture little children46 and 

witness DAB-123 did not see children being abducted to be trained as soldiers.47

39 Ibid 86.
40 Ibid 89.
41

42

43

AFRC Trial Judgment (n 32) 1261. 
Transcript (6 July 2006) 9.
Ibid.
Ibid 10.
Transcript (12 October 2006) 90 - 91; Transcript (13 October 2006) 82.

46 Transcript (19 July 2006) 5.
47 Transcript (12 September 2006) 57.
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Witness DBK-037, a former SLA army member, testified that the 300 children 

who were released by the AFRC had not received combat training.48 When 

asked how these 300 children then came to be in the troops' custody, the 

witness answered that some of the children had relatives who were soldiers, 

some were friends to soldiers, and others followed the troops, as they had no 

other way of being rescued.49 The witness stated that the children did not have 

anything to do with the military operation.50 He added that the troops had not 

captured the children and had, in fact, rescued them.51 Witness DBK-129 

confirmed this testimony, stating that, although the rebels had brought a lot of 

children from Freetown to the West Side, they were not used to fight.52

48

49

50

51

52

Transcript (4 October 2006) 56.
Transcript (5 October 2006) 25.
Ibid 25.
Ibid 25 - 26.
The AFRC Case (Transcript) SCSL-2004-16-T (9 October 2006) 108.
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APPENDIX B: A Summary of the Prosecution and Defence Witnesses at The 

Lubanga Trial at the International Criminal Court.

Note: In its judgment, the Trial Chamber concluded that, due to concerns raised 

by the intermediary issue, it was unable to rely on the evidence of a number of 

witnesses (P-0007, P-0008, P-0010, P-0011, P-0157, P-0213, P-0294, P-0297 and P- 

0298). Evidence provided by these witnesses is highlighted in bold in this 

summary.

Prosecution

Tire Prosecution case lasted 22 weeks and over the course of 74 days of 

hearings, the Chamber heard testimony from 28 witnesses who painted a 

picture of the recruitment and training process for new FPLC recruits. 

However, a significant proportion of those witnesses did not provide 

evidentiary testimony that directly linked Lubanga to the command of the 

FPLC, with many instead identifying Floribert Kisembo, the FPLC's Chief of 

Staff, as the leader of the militia.1

Witness 41, a former high-ranking member of the UPC, testified that some of 

the children were recruited from families who were obliged to give a child to 

the militia group.2 If a family refused to provide a child, he said they faced 

'certain punishments', but he did not provide details.3 Witness 294 testified 

that each family was told they should give one person to the cause.4

1 Katy Glassborow, ‘Witness: Lubanga’s Role Merely “Political”’ Lubanga Trial (The Hague, 1 April 
2009) <http://www.lubangatrial.Org/2009/04/01/witness-lubanga%E2%80%99s-role-merely-“politicar7> 
accessed 3 October 2011
2 The Prosecutor v. Thomas Lubanga Dyilo (Witness DRC-OTP-WWWW-0041) 01/04-01/06-T-130-T- 
125 page 65, lines 8-10. [Hereafter ‘Transcript’].

3 Ibid page 66, lines 3-5.
4 Transcript (Witness DRC-OTP-WWVVW-0294) T-150 (18 March 2009) page 64, lines 3-4.
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Regardless of their mode of recruitment, the recruits were sent primarily to 

Mandro, a town about 12 miles outside of Bunia, for training. Girls and boys 

received the same training.5 Many of the girls were raped or sexually abused by 

the commanders.6 Those that became pregnant were forced to have abortions to 

avoid being chased out of the training camp.7 Many girls contracted sexually 

transmitted diseases.8

Every morning the recruits were woken at 4 a.m. and ordered to run from the 

camp to the village of Rwampara, which was about 8km away, followed by 

training how to 'crawl, climb walls, go jumping and ...to jump into holes'.9 

They then had a parade drill,10 which they were beaten if they missed.11 They 

were given ideological training on removing civilian thoughts, habits, 

principles and behaviour.12 One of the trainers who testified described such 

lessons as akin to civics in school, instructions on how to behave: 'we called it 

morale'.13 The recruits were taught how to fight the enemy, who was 'a 

soldier who was not a member of our army'.14

5 Transcript (Witness DRC-OTP-WWWW-0038) T-114 (3 February 2009) page 81, lines 3-8;
Transcript (Witness DRC-OTP-WWWW-0213) T-132 (20 February 2009) page 13, lines 12-18; 
Transcript (Witness DRC-OTP-WWWW-0157) T-186 (4 June 2009) page 37, lines 23-25;
Transcript (Witness DRC-OTP-WWWW-0014) T-179 (27 May 2009) page 87, line 22 to page 88, line 
18.
6 Transcript (Witness DRC-OTP-WWWW-0213) T-133 (23 February 2009) page 4, lines 17-23; 
Transcript (Witness DRC-OTP-WWWW-0038) T-114 (3 February 2009) page 22, lines 16-19; 
Transcript (Witness DRC-OTP-WWWW-0011) T-138 (27 February 2009), page 74, lines 2-11; 
Transcript (Witness DRC-OTP-WWWW-0010) T-145 (6 March 2009), page 30, line 18 to page 31,
line 9; Transcript (Witness DRC-OTP-WWWW-0031) T-202 (2 July 2009) page 10, lines 16-17; 
Transcript (Witness Kristine Peduto) T-207 (9 July 2009) page 13, lines 16-17.
7 Transcript (Witness DRC-OTP-WWWW-0007) T-15 (18 March 2009) page 35, line 21 to page 36, 
line 2; Transcript (Witness DRC-OTP-WWWW-0089) T-196 (23 June 2009) page 8, lines 1-3.
* Transcript (Witness DRC-OTP-WWWW-0031) T-202 (2 July 2009) page 10, lines 23-24.
9 Transcript (Witness DRC-OTP-WWWW-0010) T-144 (5 March 2009), page 22, lines 2-16.
10 Transcript (Witness DRC-OTP-WWWW-0089) T-195 (19 June 2009) page 39, lines 17-18.
11 Transcript (Witness DRC-OTP-WWWW-0157) T-186 (4 June 2009) page 13, lines 8 to page 14, 
line 12.
L Ibid page 11, lines 24 to page 12, line 4.
13 Transcript (Witness DRC-OTP-WWWW-0016) T-189 (10 June 2009) page 78, lines 3-9.
14 Transcript (Witness DRC-OTP-WWWW-0157) T-186 (4 June 2009) page 13, lines 2-4.
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There were many types of punishment given to recruits, and there were some 

who died,15 or were very seriously injured,16 as a result. The witnesses told the 

Chamber that recruits were beaten with pieces of wood if they could not 

complete a training exercise,17 if they could not run in their large military 

shoes,18 for being disobedient,19 if they misplaced their weapon,20 committed a 

theft,21 or if they marched as if they were still civilians.22 Some were beaten, or 

even killed, if they tried to escape.23 Those who complained of being ill or 

hungry were whipped.21 Witness 294 testified that when he failed to follow 

his commander's order and arrest a girl, as punishment he was ordered to 

stand outside looking straight into the sun.25

According to Witness 16, once training was over for the day the children would 

create groups and play games: they would play with sticks, pretending to be 

soldiers, while others played with marbles.26 They sang all the time,27 to 'forget 

about the suffering'28 or to 'improve the soldiers' morale'.29 One such military

15 Transcript (Witness DRC-OTP-WWWW-0016) T-189 (10 June 2009) page 44, lines 13-15.
16 Ibid page 46, line 15 to page 47, line 22.
17 Transcript (Witness DRC-OTP-WWWW-0007) T-14 (13 March 2009) page 44, lines 19-20;
Transcript (: Witness 55) T-176 (19 May 2009) page 31, lines 3-9; Transcript (Witness DRC-OTP- 
WWWW-0008) T-135 (25 Feb 2009) page 16, lines 4-14.
18 Transcript (Witness DRC-OTP-WWWW-0298) T-123 (10 February 2009) Page 9, line 1.
19 Transcript (Witness DRC-OTP-WWWW-0294) T-158 (31 March 2009) page 31, lines 18-22.
20Transcript (Witness DRC-OTP-WWWW-0298) T-123 (10 February 2009) page 8, lines 3^1; 
Transcript (Witness DRC-OTP-WWWW-0157) T-186 (4 June 2009) page 23, lines 2-5.
21 Transcript (Witness DRC-OTP-WWWW-0089) T-195 (19 June 2009) page 40, line 23 to page 41, line 
14.
22 Transcript (Witness DRC-OTP-WWWW-0016) T-189 (10 June 2009) page 45, line 25.
23 Transcript (Witness DRC-OTP-WWW'W-0298) T-123 (10 February 2009) Page 8, lines 8-10; 
Transcript (Witness nRC-OTP-WWWW-0007) T-14 (13 March 2009) page 45, lines 16-17; page 
46, lines 1-22; Transcript (Witness DRC-OTP-WWWW-0189) T-195 (19 June 2009) page 39, lines 6-7.
24 Transcript (Witness DRC-OTP-WWWW-0298) T-123 (10 February 2009) page 9, lines 4 - 10; 
Transcript (Witness DRC-OTP-WWWW-0014) T-I79 (28 May 2009) page 19, lines 9-20.
25 Transcript (Witness DRC-OTP-WWWW-0294) T-151 (19 March) page 11, line 22 to page 12, 
line 1.
26 Transcript (Witness DRC-OTP-WWWW-0016) T-189 (10 June 2009) page 17, lines 2-8.
~7 Ibid page 20, lines 4-5.
28 Transcript (Witness DRC-OTP-WWWW-0017) T-158 (31 March 2009) page 25, lines 12-22.
29 Transcript (Witness DRC-OTP-WWWW-0157) T-186 (4 June 2009) page 23, lines 20-25.
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song30 contained the name 'Papa Toms', which Witness 30 described as the 

abbreviated term for Thomas Lubanga.31

All recruits in the camp, including young children, were trained to use 

weapons32 and were given military uniforms.33 One witness described how he 

was taught to smoke hemp and drink beer.34 Young girls did the cooking for 

everyone in the camp in Mandro.35 The commanders did not care whether the 

recruits had enough to eat or not36 and the children were given little food, had 

no medicine and were in bad health.37

The commanders had a preference for using the youngest children as 

bodyguards.38 Witness 41, a former high ranking member of the UPC, testified 

that he had 12 bodyguards, who ranged in age from 13 or 14, up to about 16 

years of age.39 He explained that they preferred to use young persons as 

bodyguards because they did not have any children or family members to look 

after.40 When asked if he felt that he was committing a crime by having a 14- 

year-old bodyguard, the witness said the idea had never occurred to him.41 

Witness 7 testified that he was a commander's bodyguard, which involved 

carrying the weapon of the commander until combat, and his Motorola

30 Transcript (Witness DRC-OTP-WWWW-0030) T-131 (19 February 2009) page 21, lines 24-25. 
jl Ibid page 25, lines 2-7.
32 Transcript (Witness DRC-OTP-WWWW-0231) T-132 (10 February 2009) page 28, lines 1-4;
Transcript (Witness DRC-OTP-WWWW-0011) T-138 (27 February 2009), page 70, line 17 to page 
71, line 10.
33 Transcript (Witness DRC-OTP-WWWW-0298) T-123-EN (10 February 2009) page 9, line 23 to 
page 10, line 9; page 9, lines 16-20; page 10, lines 17-22; Transcript (Witness DRC-OTP-WWWW- 
0055) T-176 (19 May 2009) page 50, lines 2-6.
34 Transcript (Witness DRC-OTP-WWWW-0298) T-123 (10 February 2009) page 15, lines 2-3.
35 Transcript (Witness DRC-OTP-WWWW-0016) T-189 (10 June 2009) page 26, lines 13-15.
36 Transcript (Witness DRC-OTP-WWWW-0298) T-123 (10 February 2009) page 5, lines 21-24.
37 Transcript (Witness DRC-OTP-WWWW-0017) T-158 (31 March 2009) page 33, lines 12-18; 
Transcript (Witness DRC-OTP-WWWW-0089) T-195 (19 June 2009) page 38, lines 23-24.
38 Transcript (Witness DRC-OTP-WWWW-0298) T-123-EN (10 February 2009) page 12, lines 2-8.
39 Transcript (Witness DRC-OTP-WWWW-0041) T-125 (12 February 2009) page 50, lines 7-18.
'10 Ibid page 56, lines 23-25.
41 Transcript (Witness DRC-OTP-WWWW-0041) T-126-Red-FR (13 February 2009) page 56, line 24 to 
page 57, line 3.
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phone, as well as the boy's own weapon.42 Witness 16 testified that Lubanga 

had child bodyguards,43 as did Kisembo, according to Witness 297.44

Once the recruits completed their training, they would go to Mandro village, 

which was 4km away from the training centre, and where they were provided 

with their equipment before being sent to Bunia to be posted for service.45 In the 

words of Witness 16:

Once you leave the centre you’re no longer a recruit, you're a soldier. 

They had become soldiers regardless of their age, and they were 

deployed the same way as everyone else was. There was no 

difference and no particular advantage [to being young].46

When not in combat, the child soldiers were ordered to whip people,47 find 

women for their commander,48 and to rape girls.49

The testimony as to the age range of the children at the training centre and the 

child soldiers in action was varied. Answers to questions on this matter 

included: 'ten to seventeen or eighteen years old';50 'people aged 14 to 20';51 

'between 13 and 18 years old';52 'younger than 15 years';53 'under 20 years of 

age';54 'aged 12, 13';55 'the youngest was aged around 12';56 from 'five to adult';57

42 Transcript (Witness DRC-OTP-WWWW-0007) T-149 (17 March 2009) page 8, lines 9-15.
43 Transcript (Witness DRC-OTP-WWWW-0016) T-189 (10 June 2009) page 20, lines 19-20.
44 Transcript (Witness DRC-OTP-WWWW-0297) T-285 (17 May 2010) page 13, lines 1-4.
45 Transcript (Witness DRC-OTP-WWWW-0016) T-189 (10 June 2009) page 57, line 9 to page 58, line 
14.
46 Ibid page 60, lines 14-17.
47 Transcript (Witness DRC-OTP-WWWW-0294) T-151 (19 March 2009) page 9, lines 20-21.
4S Ibid page 10, lines 2-3.
49 Transcript (Witness DRC-OTP-WWWW-0008) T-135 (25 February 2009) page 38, lines 2-8.
50 Transcript (Expert testimony of former Special Rapporteur for UNHCR, Roberto Garreton) T-193 (17 
June 2009) page 69, lines 19-20.
51 Transcript (Witness DRC-OTP-W WWW-0089) T-195 (19 June 2009) page 37, line 4.
52 Transcript (Witness DRC-OTP-WWWW-0116) T-203 (3 July 2009) page 32, lines 2-4.
53 Transcript (Witness DRC-OTP-W WWW-0299) T-1 17-Red (4 February 2009) page 14, lines 18-21.
54 Transcript (Witness DRC-OTP-W WWW-0010) T-144 (5 March 2009), page 15, line 6.
55 Transcript (Witness DRC-OTP-WWWW-0007) T-14 (13 March 2009) page 24, lines 3^t.
56 Transcript (Witness DRC-OTP-WWWW-0017) T-158 (31 March 2009) page 23, lines 1-9.
57 Transcript (Witness DRC-OTP-WWWW-0014) T-179 (27 May 2009) page 84, lines 1-3.
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'13 to 17 years of age';58 and 'the youngest child soldiers were about nine years 

old'.59 Witness 14 estimated that, out of about a hundred recruits, 'those who 

were 15 and under were easily 30 per cent'.60

Witness 31, who worked in a demobilisation facility, testified that reintegration 

was a difficult process, especially for the girls,61 of whom only 40% were 

accepted back into their families.62 Many girls who did not reintegrate became 

prostitutes,63 while the boys fell into a life of delinquency.64 The witness 

explained that it is normal for former child soldiers to be hated by their 

communities, who do not want them to return.65

Witness 16 testified that Lubanga, as UPC president, was informed of every 

military decision,66 and he visited the training camp 'to boost morale'.67 He was 

recognised by the recruits as 'the leader'.68 Witness 157 testified that he saw 

Lubanga at the Mandro training facility on two occasions. On the first 

occasion Lubanga asked the recruits how they felt about the training centre 

and about their training, and on the second he came to boost morale just 

before the end of their training.69 Witness 213 testified that Lubanga had 

often visited the training camp,70 and Witness 7 said that he was present 

when the child recruits received their weapons.71 However, one witness told 

the Trial Chamber that he never saw Lubanga issue commands to UPC soldiers.

58 Transcript (Witness DRC-OTP-WWWW-0016) T-189 (10 June 2009) page 16, line 3.
Transcript (Witness DRC-OTP-WWWW-0030) T-128 (16 February 2009) page 21, lines 2-4; referring 

to video evidence.
“Transcript (Witness DRC-OTP-WWWW-0014) T-179 (27 May 2009) page 86, lines 18-20.
61 Transcript (Witness DRC-OTP-WWWW-0031) T-200 (26 June 2009) page 10, line I.
62 Transcript (Witness DRC-OTP-WWWW-0031) T-202 (2 July 2009) page 11, lines 4-14.
63 Ibid page 11, lines 14-18.
64 Ibid lines 20-21.
65 Transcript (Witness DRC-OTP-WWWW-0031) T-200 (26 June 2009) page 22, lines 15-18.
66 Transcript (Witness DRC-OTP-WWWW-0016) T-189 (10 June 2009) page 60, lines 10-20. 
hl Ibid page 15, lines 17-18.
68 Transcript (Witness DRC-OTP-WWWW-0089) T-196 (23 June 2009) page 37, line 25.
69 Transcript (Witness DRC-OTP-WWWW-0157) T-186 (4 June 2009) page 27, lines 4-16.
70 Transcript (Witness DRC-OTP-WWWW-0213) ICC-01/04-01/06-T (20 February 2009) page 29, 
lines 22-24.
71 Transcript (Witness DRC-OTP-W WWW-0007) T-149 (17 March 2009) page 30, lines 14-16.
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and this was instead done by the UPC chief of staff Floribert Kisembo.72 Witness 

16 testified that Lubanga had no role in planning operations because 'he was 

not a soldier' and 'he didn't go anywhere, he would stay in his residence and 

wait for reports'.73

Roberto Garreton, the former Special Rapporteur for UNHCR, testified on his 

time in the DRC:

There was [szc] also national-level campaigns among human rights 

organisations against the enlistment of child soldiers by armies taking 

part, by participating armed forces. I have absolutely no doubt about 

that. It is very commonplace in all of the situations where there are 

severe violations of human rights that the leaders later say, 'Oh, I 

didn't know'. This is very commonplace, but it is obvious that this is a 

lie.74

Ms. Kristine Peduto, child protection officer at MONUC, told the court that she 

had interviewed a boy who told her he had been kidnapped by Lubanga and 

six soldiers in Bunia.75 She further distinguished between 'child soldier' and 

'children when they are associated with armed groups', with the latter 

definition covering 'children who are used as informers, children who are used 

in logistical activities, used as drivers, as bodyguards, and children who are 

subjected to sexual abuse by the members of militia groups or armed groups'.76 

She said that by 2004, 220 former soldiers under the age of 15 had been 

processed by MONUC's Bunia office, of which 71 had been associated with the

72 Katy Glassborow, ‘Witness: Lubanga’s Role Merely “Political”’ Lubanga Trial (The Hague, 1 April
2009) <http://www.lubangatrial.org/2009/04/01/witness-lubanga%E2%80%99s-role-merely-
%E2%80%9Cpolitical%E2%80%9D/> accessed 3 October 2011.
73 Transcript (Witness DRC-OTP-WWWW-0016) T-190 (11 June 2009) page 9, lines 17-21.
74 Transcript (Expert testimony of former Special Rapporteur for for UNHCR, Roberto Garreton) T-194 
(18 June 2009) page 40, lines 2-8.
77 Transcript (Testimony of Kristine Peduto) T-208 (13 July 2009) page 31, line 12 to page 33, line 12.
76 Transcript (Testimony of Kristine Peduto) T-209 (14 July 2009) page 9, lines 3-8.
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UPC and were under the age of fifteen upon their recruitment, with 33 of them 

having participated in active combat.77

Ms. Peduto explained that, in ascertaining the children's' ages given their lack 

of identification documents, MONUC would rely primarily on the information 

provided by the children themselves, in addition to evidence of their 'military 

background', which involved their military experience and willingness to 

discuss it.78 The process also entailed comparing the stories of their soldier 

experience with a chronology of the conflict, to determine the factual basis of 

their claims.79This difficulty of demonstrating the precise age of the witnesses 

who claimed to be former child soldiers was a topic that plagued the 

prosecution, who also called expert witnesses in paediatric radiology and bone 

maturation to provide independent evidence. The team, based in France, had 

studied images of the witnesses' hands and wrists, and in some instances their 

dental formations, to ascertain their ages, with some of the witnesses appearing 

to be older than nineteen years of age. Under questioning by the defence, the 

chief expert on paediatric imagery - Professor Catherine Adamsbaum - 

admitted that the x-rays she examined were overexposed in places,80 that 

differences in ethnicity and diet could affect the age determination process, and 

that the team did not perform clinical evaluations on the witnesses.81

Tire Office of the Prosecutor also placed great significance on several videos 

which depicted young soldiers, identified as Lubanga's bodyguards, riding in 

the back of a truck, and well as footage of Lubanga himself addressing large 

crowds, including children, on the importance of the UPC's work. The 

prosecution viewed one such video as 'a taped confession of Mr. Thomas

7 Transcript (Testimony of Kristine Peduto) T-205-Red-EN (7 July 2009) page 72, lines 5 - 24; T-206- 
EN (8 July 2009) page 3, lines 1-4.

Transcript (Testimony of Kristine Peduto) T-205 (7 July 2009) page 38, line 1 to page 39, line 2.
79 Ibid page 39, lines 5-13.
80 Transcript (Expert testimony of Professor Catherine Adamsbaum) T-172 (12 May 2009) page 94, lines 
10-18.
S1 Ibid page 13, lines 7-15.
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Lubanga'.82 In it Lubanga is dressed in army fatigues, addressing young 

recruits, telling them 'it is the second time I come here'83 and 'when you were 

still civilians, you saw us on television'.84 'The work you know, being enlisted in 

the army... using weapons', he says, 'isblessed'.85

In another video, an interview with an unnamed British journalist, Lubanga 

blames the Ugandan forces for 'arming some youngsters' and complains that 

'now people are laying the blame at the UPCs door, saying that it’s the UPC 

that has got child soldiers'.86Later in the video the journalist sees a small boy in 

military fatigue trousers with a rifle on his shoulder and tells the camera: 

'Officially, this militia group, the UPC, don't employ child soldiers. This little 

chap can't be more than 10 or 12'.87

In her closing statement. Deputy Prosecutor Patou Bensouda told the court that 

the prosecution had proved Lubanga's guilt 'beyond all possible doubt' and 

expressed her hope that the 'failure to protect [the child soldiers] will not be 

repeated by this Court'.88

Defence

The defence called 19 witnesses and focused on discrediting the testimony 

given by prosecution witnesses, drawing the court's attention to the prevalence 

of 'self-defence groups' in Ituri and providing evidence from witnesses who 

testified that Lubanga had implemented a FPLC demobilisation process when 

he became aware of the presence of children in its ranks. The defence team also.

82 Transcript (Prosecution’s Closing Statement) T-356 (25 August 2011) page 8, lines 23-24. 
w Ibid page 8, lines 1-4; referring to video DRC-OTP-0120-0293.
^ Ibid page 8, lines 5-8.
^ Ibid page 8, lines 20-22.
H6 Transcript T-130 (18 February 2009) page 48, lines 16 to page 49, line 3. 
h7 Ibid page 70, lines 1-8; video: DRC-OTP-1001-0010.
8S Transcript (Prosecution’s Closing Statement) T-356 (25 August 2011) page 5, lines 7-8.
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as discussed in Chapter 5, brought an application for dismissal based on alleged 

abuse of process by the Prosecutor in his use of intermediaries who helped to 

fabricate the testimony of several witnesses.

The vast majority of defence witness testimony was given in closed sessions, 

and a significant amount concerned evidence relating to the abuse of process 

claim. The first witness testified that his son, who had appeared before the 

court as a prosecution witness, had never been a child soldier and an 

organisation that had promised him a job later presented him as a former child 

soldier.89 Defence Witness 16 testified that he had been paid to lie to ICC 

investigators.90 Defence Witness 23 testified that he had assumed the identity of 

his friend and pretended that he had served as a solider,91 and Witness 15 told 

the court that an intermediary had coached him on what to say to ICC 

investigators and that he had never served in the UPC.92

Upon the completion of the evidence on the abuse of process application, five 

further defence witnesses testified for Lubanga. One was a former child soldier 

named jean Claude Chonga, who testified without any protective measures and 

told the Trial Chamber that he had joined the UPC voluntarily and had really 

enjoyed his military service.93

Bede Djokaba Lambi Longa, who founded the UPC with Lubanga, testified that 

everyone in the area was involved in defending themselves, even children 

younger than fifteen years of age.94 This was by way of vigilante or self-defence

S9Wairagala Wakabi, ‘Witness: My Son Was Never A Child Soldier’ (The Lubanga Trial, 28 January 
2010) <http://www.lubangatrial.org/2010/0l/28/witness-my-son-was-never-a-child-soldier/> accessed 12 
October 2011. See T-236 (27 January 2010).
90 Transcript (Witness DRC-D01-WWWW-0016) T-256 (8 March 2010) page 11, lines 1-13; page 12, 
lines 2-10.
91 Transcript (Witness DRC-D01-WWWW-0023) T-268 (23 March 2010) page 3, line 21 to page 4, line 
24.
92 Transcript (Witness DRC-D01-WWWW-0015) T-264 (17 March 2010) page 31, lines 4-7; page 33, 
lines 2-8.
93 Transcript (Witness Jean Claude Chonga) T-276 (29 April 2010) page 65, line 23; page 70, lines 4-5.
94 Transcript (Witness Bede Djokaba Lambi Longa) T-340 (30 March 2011) page 70, lines 5-13.
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groups which 'did not necessarily represent the policy of the UPC at the time, 

which was pacification and reconciliation amongst the population'.95

Mr. Longa told the court that Lubanga issued an order in October 2002, which 

stipulated that demobilisation of minors was to be carried out within the FPLC, 

and also within the self-defence groups or 'any group of people who were 

bearing arms and did not have the required age'.96

Mr. Longa testified that forced conscription by the FLPC 'never took place',97 

although conceded that 'one can’t exclude that some might have got 

through the net'.98 Fie told the Chamber that a UPC representative, Eric 

Mbabazi, had spoken on the radio to remind parents not to let their children 

join armed groups and to call on the communities:

[T]o show solidarity, our traditional solidarity in order to take care of 

children whose parents had been killed, that these children should be 

received, as well as children who were demobilised from the army, 

that they should be taken care of in the name of 

traditional solidarity.99

Despite prosecution witnesses using the term kadogo to describe a small child 

and 'Kadoga Unit' to describe the units of child combatants,100 Mr. Longa 

argued that it was a flexible term and could refer to a man who was small 

regardless of his age.101

95 Ibid T-341 (31 March 2011) page 4, lines 18-24.
96 Ibid T-345 (6 April 2011) page 61, lines 3-8.
17 Ibid T-341 (31 March 2011) page 11, lines 20-22.
98 Ibid T-345 (6 April 2011) page 39, lines 8-15.
" Ibid T-341 (31 March 201 1) page 7, line 20 to page 8, line 16.
100Transcript (Witness DRC-OTP-WWWW-0055) T-176 (19 May 2009) page 45, line I; T-174 (14 May 
2009) page 40, lines 7-24.
101 Transcript (Witness Bede Djokaba Lambi Longa) T-345 (6 April 2011) page 12, lines 15-22.
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Mr. Baba maintained throughout his testimony that Lubanga always held the 

position that children should not fight: 'Since he started in this field, he’s never 

wanted children to be enrolled in armies';102 'The president didn't want to have 

children in training centres where they would be trained to become soldiers'.103 

He denied that Lubanga had child bodyguards and claimed to have never seen 

a child soldier in the ranks of the UPC.104 He argued that the children who were 

seen with soldiers and perceived as child soldiers were not: they merely had an 

interest in what the soldiers were doing, or perhaps viewed them as a 'father 

figure', and wore military garb only because they had asked a soldier for them 

and he had obliged.105

Mr. Baba also brought up the issue of the self-defence groups, and told the 

court that these groups 'tended to enrol people of all ages'.106 Continuing with 

this line of argument, the penultimate witness for the defence was Origen 

Lokana Nyamutale Katekpa, the coordinator of self-defence committees in 

Hema villages, which were established to defend against Lendu attacks. He 

told the court that these groups were composed of 'all the young people who 

were able to fight', and the committee did not take age into account:' If 

somebody could fight with a machete or with a spear, and if there were 

weapons, if he could carry a firearm, we would give it to him'.107

However, the testimony of Bosco Ntaganda's private secretary - Pierre Zuto 

Munji - revealed that one such self-defence group, that in the town of Mandro, 

eventually became the military force of the UPC ['we were integrateci into the 

FPL'108], yet the self-defence forces were separate from the FPLC.109 However, he

102 Transcript (Witness Michel Angayika Baba) T-346 (7 April 2011) page 79, lines 16-17; T-347 (8 
April 2011) page 67, lines 21 - 34; T-347 (8 April 2011) page 68, lines 3-4.
103 Transcript (Witness Michel Angayika Baba) T-347 (8 April 2011) page 37, lines 2-3.
1114 ibid page 29, lines 23 to page 30, line 3; page 30, lines 8-11; page 35, lines 21-23.
105 Ibid page 36, lines 14-24.
">6 Transcript (Witness Michel Angayika Baba) T-346 (7 April 2011) page 79, line 12.
107 Transcript (Witness Origen Lokana Nyamutale Katekpa) T-348 (12 April 2011) page 24, lines 10-15.
108 Transcript (Witness Pierre Zuto Munji) T-349 (13 April 2011) page 59, line 4.
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acknowledged that 'people have always confused self-defence forces with 

the FPLC'.110 When asked, under cross examination, if Eric Mbabazi, head of the 

UPC's department for morale and discipline, had been actively attempting to 

recruit children into the FPLC after the issuing of Lubanga's demobilisation 

orders he responded: 'To say he was recruiting children, I cannot answer. 

Fiowever, I know he was trying to rally young people to go to the training 

centres'.* * 111

The distinction between the FPLC and the self-defence groups remained 

unclear by the end of the defence's case. Despite maintaining that they were 

separate entities which were often confused, and suggesting there was often 

tension between the two groups112 the fact that Lubanga had issued a decree for 

them to demobilise, and the evolution of one such group into the FLPC, 

suggested a closer relationship than the defence had postulated. The 

Prosecution argued that the self-defence groups sent their young boys to the 

FPLC to undergo military training. Conflicting testimony from Katekpa 

supported this proposition. He first stated that 'they were young boys from the 

village who went to follow military training at the UPC, where the UPC was 

training its troops in Mandro',113 but later stated that 'we sent adults, and the 

under-15 boys stayed home with us'.114

In an attempt to demonstrate that Lubanga endeavoured to protect children to 

mitigate accusations of wilful ignorance of recruitment, the defence presented 

evidence of decrees allegedly issued by Lubanga, which ordered for the 

demobilisation of any children in the UPC. Michel Angayika Baba, who had

11,9 Ibid page 57, line 20 to page 58, line 6.
11111 Transcript (Witness Pierre Zuto Munji) CC-01/04-01/06-T-349 (13 April 2011) page 60, lines 8-9.
111 Ibid page 64, lines 10-18.
112 Katekpa argued that the UPC soldiers considered the combatants from the self-defence groups as 
‘upstarts who did not understand military regulations’: Transcript (Witness Origen Lokana Nyamutale 
Katekpa) T-348 (12 April 2011) page 46, lines 13-16.
113 Transcript (Witness Origen Lokana Nyamutale Katekpa) T-348 (12 April 2011) page 36, lines 9-11.
‘14 Ibid page 37, lines 8-11.
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been Lubanga's private secretary when he was UPC president, testified that 

from the beginning of the UPC, an order was issued by Lubanga that children 

under the age of eighteen should not be enrolled,115 and in October 2002 he 

issued a decree to 'remind the Chief of Staff of FPLC... that the ideology of any 

army which he leads should avoid the enrolment of minors'.116 This decree was 

issued after Lubanga and Baba had attended a rally in Bunia and noticed 

minors with weapons, although these children were, according to Baba, not 

part of the FPLC and had obtained their weapons from the Ugandan Army.117 

The Prosecution argued that such orders were merely 'used to cover up the 

crimes and stave off the mounting criticism and complaints from the United 

Nations, the media and other non-governmental organisations',118 and were 

'never intended to be implemented.119 Prosecution Witness 55, a former UPC 

platoon commander, testified that he never received an order to demobilise 

child soldiers,120 and Kristine Peduto, child protection officer at MONUC, 

repeated the claims she made at Pre-Trial that she had discussed the issue of 

demobilising the UPC's child soldiers with Lubanga, but 'there was no 

indication on his part of any will to cooperate', nor was there any 'sign of open- 

mindedness or any will to actually discuss the matter'.121

In its closing statement, the defence team drew the Chamber's attention to the 

inconsistencies in several of the prosecution witnesses' testimonies122 and 

reminded the judges of the testimony it produced which alluded to concocted 

evidence by intermediaries working as agents of the Prosecutor.123

115 Ibid page 45, lines 15-21.
116 Transcript (Witness Michel Angayika Baba) T-346 (7 April 2011) page 78, lines 23-25.
117 Ibid T-347 (8 April 2011) page 15, line 5 to page 16, line 8; page 17, lines 11-19.
"s Transcript (Prosecution’s Closing Statement) T-356 (25 August 2011) page 32, lines 21-24.
119 Transcript (Witness Michel Angayika Baba) T-349 (13 April 2011) page 62, line 24 to page 63, line 2. 
12(1 Transcript (Witness DRC-WWW-D01-0055) T-178 (26 May 2009) page 45, lines 2-8.
121 Transcript (Testimony of Kristine Peduto) T-207 (9 July 2009) page 25, lines 5-16.
122 Transcript (Defence’s Closing Statement) T-357 (26 August 2011) page 5, lines 18-19.
123 Ibid page 15, lines 13-14.
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