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Abstract 

Transnational competition cases pose numerous challenges— from accessing 

foreign-based evidence to effectively enforcing decisions or judgments in their 

aftermath. Furthermore, some of such cases are quite special in that the underlying 

anticompetitive conduct involves or implicates a foreign State.  

This article looks into such cases in order to map out and address issues relating 

to State involvement or implication in conduct causing competitive harm abroad. 

The questions examined are: (1) how a State may be entangled in an antitrust case 

in a foreign jurisdiction?; (2) how such entanglement can be addressed in the 

adversely affected forum?; and (3) what are the broader considerations relating to 

such entanglement? 

It is argued that competitive harm resulting from commercial dealings should be 

pursued under competition laws regardless of the character of the parties involved 

(be it a firm or a foreign State), unless there are overriding reasons justifying 

abstention (for example, relating to national security, or a State’s strategic 

interests). States should not enjoy immunity for competitive harm inflicted within 

other jurisdictions and resulting from their commercial dealings. Agencies and 

courts in the affected fora should strive to clarify this matter. A clear State’s policy 

on dealing with inbound competitive harm may also make foreign partners more 

receptive to concerns about policies which facilitate competitive harm which they 

may be pursuing. Extraterritorial enforcement in particularly sensitive, 

or allegedly borderline (across the commercial v sovereign divide) cases should 

be informed by broader considerations relating to the transfer of wealth resulting 

from transnational competitive harm and the possibility of adverse reactions of 

States affected by such enforcement.
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