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Abstract

The main theme of the thesis is the legal protection of unaccompanied asylum-seeking and 
separated children in the United Kingdom asylum and social care systems. The thesis 
investigates if the standard of legal protection conferred upon unaccompanied asylum
seeking and separated children in the United Kingdom asylum and social care systems 
including durable solutions meet international law standards, protect and safeguard separated 
children and young persons.

The research achieves this by carrying out documentary research of pertinent literature, 
public documents, international human rights, refugee rights and child rights treaties; and 
United Kingdom domestic legislation. Qualitative semi-structured interviews were conducted 
to generate data on the inner workings of legal protection in the United Kingdom, with 
specific focus on the childhood experiences of asylum and the impact of legal protection or 
its lack on the childhood experiences of unaccompanied children in the United Kingdom. The 
research involved interviews with former separated children, experts and professionals who 
implement the legal protection regime and policies.

The thesis analyses the international treaty benchmark standards and norms for the legal 
protection of unaccompanied asylum seeking and separated children and examines the 
compliance of the UK with their legal provisions. It establishes the domestic legal standards 
of legal protection, and practice of child asylum determination and social care.

The thesis argues for the international legal protection of unaccompanied and separated 
children based on a holistic system of international protection found in key 
international treaties chiefly the international bill of rights, the refugee Convention, the 
child rights Convention and the subsidiary protection framework in Europe. This results in 
obligations on the part of State Parties to the above international and regional treaties in this 
case the United Kingdom. It argues that the asylum and social care systems are equally 
responsible for the international legal protection obligations and should attain the objective 
through a best interest determination procedure that secures legal protection that is durable, 
while maintaining the human dignity of the unaccompanied child throughout the entire 
process.
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Chapter One

Making a Case for the Legal Protection of Unaccompanied 
and Separated Children

1.1 Introduction
This chapter is an overview of the thesis and argues for the central theme to the 

various elements of the research, legal protection of unaccompanied asylum seeking and 

separated children in the UK. This research assesses the quality and effectiveness of the legal 

protection granted to unaccompanied asylum seeking and separated children1 (UASC) in the 

United Kingdom asylum and social care systems. Unaccompanied children have experienced 

separation from family members, varying degrees of loss, trauma, disruption and violence2. 

They are disadvantaged and their rights are prone to neglect. The research demonstrates that 

the experiences and situation of unaccompanied children calls for special sensitivity and 

scrutiny and this is an emerging and critical human rights issue.

The asylum debate situated within the context of migration has generated increased 

public and political agitation. Clearly, there are different elements to the debate, the legal, the 

political, the social, the moral, the media, economic, racial and so on. For example, the media 

present an oversimplified and inaccurate picture of immigration. Within government 
departments and ministries, efforts geared towards containing immigration tend to repress 

and marginalise vulnerable social groups. Public and political debates centre on arguments 

about the dangers of "open borders"3 or "UK bursting at the seams due to overpopulation"4 or 

"public services overstretched to the limit due to many migrants"5, this in turn promotes a 

continuous propensity to roll out more stringent legislative and policy measures that 

negatively impact on unaccompanied asylum seeking and separated children, in order to 

appease the ever more demanding largely anti-migrant voting public. For political parties in 

the country, migration has become the lightning issue for mass mobilisation and vote

1 UNHCR and UKBA Definition of unaccompanied child. Unaccompanied children is a person who is under the 
age of eighteen, who is separated from both parents and other relatives and is not being cared for by an adult 
who, by law or custom, is responsible for doing so; Separated children are children, who have been separated 
from both parents, or from their previous legal or customary primary caregiver.
2 UNHCR, Guidelines on Policies and Procedures in Dealing with Unaccompanied Children Seeking Asylum. 
Geneva, February 1997, Paragraph 7.10.
3 Slack, J. and Drury I. "A new fiasco over Britain's open borders: 20 million people arrive or leave every year 
without proper checks against terror and criminal watch lists. The Daily Mail, 18th August, 2014.
4 "Failure on Immigration will cost the Tories dearly" Telegraph. 6th October, 2013
5 Little, A. "David Cameron must be radical on immigration to win back votes from UKIP" Express 22nd 
October, 2014.



scurrying6. The debates send out mixed, hostile, confusing messages about asylum in the UK. 

As a result, the UK has struggled to maintain the humanitarian objectives of asylum, and its 

international human and children’s rights obligations, as they should apply.

However, the UK , at the same time, has developed a framework of legal protection 

for UASC evident in its asylum and social care systems meant to be in line with its 

international obligations. The frameworks have been undermined by harsh successive 

immigration legislation, which continues to limit rights. It is within this context, that it 

becomes important to determine if the system of legal protection complies with international 

standards and the UK’s obligations as a State party to the relevant international treaties. It is 

against this background that the rationale for the study is set.

1.2 Rationale for the Research
Seeking asylum is a traumatic experience for most people. Asylum protection is sought as a 

result of reasonable likelihood of fear of persecution or after traumatic incidents of 

persecution, with the aim of rebuilding life in dignity. In view of the importance of effective 

legal protection of UASC, the central message is centred on the Refugee and Child rights 

Convention. In the situation of unaccompanied children they suffer further vulnerabilities and 

difficulties which make child rights considerations central to their legal protection. The 

effects of denial of legal protection hampers the effective protection of the child. The concept 

of durable solutions in the form of integration, return or resettlement is a UNHCR developed 

mechanism for finding durable solutions to the problem of Refugees7. The lack of resolution 

of the appropriate durable solution whether in the country of asylum or country of origin, 

makes child centred comprehensive rehabilitation unlikely , and thus counter the aim of the 

international protection framework. The nature of protracted armed conflict and the impact of 

persecution can last for years beyond the events of persecution, which may make the refugee 

unable or unwilling to return. Child refugees are at a stage where their development is rapid 

and the ability to plan for adulthood within a stable context is important to their welfare, 

hence the importance of a durable solution for UASC.

According to Harvey much ink has been spilt in the attempt to interpret the 1951 

Convention without much serious consideration of jurisprudential concerns.8 He advocates 

for a shift in focus to other participants in the process and their view of how asylum seekers

6 Hepburn, E. and Zapata-Barrero, R. (2014) The Politics of Immigration in Multi-level States Governance and 
Political Parties, London: Palgrave.
7 UNHCR, Framework for Durable Solution for Refugees and Persons of Concern, Core Group on Durable 
Solutions, Geneva, May 2003.
8 Harvey, C.J. (1999) 'Talking about Refugee Law', Journal of Refugee Studies Vol.12, No. 2



experience the legal protection system. In other words, Harvey advocates for a consideration 

of the refugee’s perspective of and experience, he concludes that refugees lack a strong 

support base within democratic societies and their voices can be silenced and excluded from 

debates9, more so lone refugee children. This shows the need for research into prevailing 

issues in the legal protection and treatment of unaccompanied children in the UK asylum and 

social care systems from the child's perspective.

Seeking asylum alone during childhood is difficult, complex and confusing and 

research indicates that there are push factors beyond the control of the lone child asylum 

seeker. Child asylum seeking is conceived in an atmosphere of desperation, fraught with 

dangers and hope for the future10. Separated children are double victims and represent a 

failure of the United Nations (UN) international human and child rights regime. The first 

aspect is the failure of legal protection under State of origin or habitual residence obligations 

under the UN human rights regime. This necessitates the need for crossing of borders in 

search of international protection. The reluctance and failure of the country of transit and/or 

country of asylum to protect the children is the second failure which makes them double 

victims.

1.3 Arguments of the Research
A number of important insights arise from the analysis of this research, 

including the finding that seeking asylum in childhood is a bewildering experience that 

impacts significantly on the child. In Chapter three, the study argues for the legal protection 

of the unaccompanied child seeking asylum or separated from the family unit, by arguing that 

the legal rights of the child to protection is derived primarily from international treaty 

obligations, which set the acceptable standards for legal protection. In Chapters four and five, 

the thesis views the obligation to protect as the responsibility of the UK government as a 

whole, through its asylum and social care systems. The thesis also conceptualises legal 

protection in a novel manner from those of other researches which have considered the rights 

and social care of separated children. It views the asylum and social care systems as equally 

responsible systems of legal protection which should function in a joined-up manner to 

secure legal protection in a comprehensive manner.

The thesis argues for the legal protection of unaccompanied asylum seeking and 

separated children (UASC) based on a holistic system founded on key international treaties,

9 Ibid
10 Field work, responses from former child asylum seekers and professionals in the UK.
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norms and instruments chiefly: The 1951 Refugee Convention definition of a Refugee and 

prohibition of expulsion; the 1989 Convention on the Rights of the Child (CRC) definition of 

a child, non-discrimination, survival and development, best interest and participation; the 

subsidiary protection framework of the European Union, the European Convention on Human 

Rights (ECHR); and the resulting obligations on the part of the UK as a State Party". This is 

achieved through a scrutiny of what the thesis envisions as the key legal protective 

mechanisms and practices in the asylum system seen as processes or procedures for 

addressing UASC legal protection. The thesis achieves this by means of analysis of the 

mechanisms in the asylum systems that apply to the children from arrival to durable 

solutions: screening, asylum determination, status outcomes, appeals, integration, returns or 

limbo. In the social care system, which the thesis envisions as key part of the legal protective 

mechanisms, the corresponding procedures are: referral, age assessment, initial and core 

assessments, care and pathway planning. These are appraised in terms of applicable legal 

provisions and norms, UK reports to and guidelines from human rights bodies, practice of 

professionals in the asylum and social care systems, the various outcomes and how these 

secure legal protection for UASC and impact on their childhood experiences in the UK.

It is important to reiterate here, that international legal obligations have got caught up 

in the political debate about asylum in the UK. This is clearly an important factor in the sense 

that key international legal obligations are not granted in the UK asylum and social care 

systems, despite the UK, having freely entered into these treaties. In chapters 3 and 4, 

discussions centre on the various treaties, agreements, soft law and international legal norms 

that apply to the situation of unaccompanied children and young people, and how their 

stipulations should be adhered to in practice. The arguments are extended in chapters 5 and 6 

with expositions on social care professional practice and separated child experience of 

asylum and social care. The UK asylum and immigration system has a different strategic 

approach and policy interest to that of the social care system, in this case immigration 

control. The social care system has the strategic focus of social assistance based on eligibility.

The areas that connect UASC with child-friendly laws are the interface between 

asylum and social care, this engenders comprehensive legal protection that addresses their

11 1989 CRC Article 1 , Article 22- Protection of the child seeking refugee status; Article 1 of the Refugee 
Convention-defines a refugee and Article 33 prohibits refoulement; Article 3 ECHR prohibits torture, inhuman 
and degrading treatment; Fortin, J. (2003) Children’s Rights and the Developing Law,2nd edition, Lexis Nexis 
Butterworths, London p. 13; Buck, T. (2011) International Child Law, 2nd Edition, Routledge, London, New 
York; Van Bueren, G. (1998) The International Law on the Rights of the Child, Kluwer and Martinus Nijhoff, 
Netherlands; Archard D. (2004) Children, Rights and Childhood, Second Edition, London, New York, 
Routledge. p.58.
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protection needs as children. Social care for unaccompanied children is an integral part of the 

broader asylum system. The purpose of the provision of assistance to unaccompanied 

children under social care, rather than the National Asylum Support Service is to achieve a 

significantly improved legal protection regime, that is holistic and responsive to the special 

situation and needs of UASC. Within the UK legal context, it is in the asylum determination 

and social care systems, which are equally responsible mechanisms that help the UK fulfil its 

international and child protection obligations. It is within this context that legal protection 

can be reasonably achieved. These two mechanisms should work in tandem to achieve a 

child-centred, holistic, legal protection system which is in the best interests of the child and 

provide a durable solution to the problem of separated children. The argument, therefore, is 

for accessible legal protection in the asylum and social care system. This is to fulfil the 

international legal obligations of the UK to the required standard, which can be achieved in a 

way that the legal principles of non-discrimination and best interest are respected.

A major contribution of the research is that it argues that the disabling and overriding 

of child friendly social care laws by harsh immigration laws leaves a vacuum in legal 

protection, especially in the area of durable solutions. Instead, the research argues for a child 

centred holistic system of asylum and social care in the UK, through a Best Interest 

Determination (BID) procedure which resolves protection issues holistically based on the 

CRC. The ‘best interest’ of the child principle, engages other legal protection mechanisms 

from reception to durable solutions. This is fully analysed in chapter 3 and applied in the 

fieldwork expositions of chapters 5 and 6. Key protection frameworks that are examined are 

the separate systems of asylum and social care. The latter is devolved but its functioning is 

severely limited and directed by the immigration legislation. This defeats the purpose of 

special care for children in the social care system rather than the national asylum support 

system which is used to provide services to adult asylum seekers. The thesis argues that this 

essentially creates legal protection gaps in the protection of separated children in the long 

term. Hence, the thesis argues that the system of devolution of social care and funding 

administered through the Home Office engages the issue of competing systems, which 

impinge on conflict of interest between the control of migration and provision of services 

essential to the survival and development of UASC, which is resulting in a two tier social 

care provision system.

The thesis argues that the unaccompanied asylum seeking child is a child first and 

foremost. This recognises the child as someone who should be given the ‘benefit of the 

doubt’ and granted international protection if need be, or be voluntarily returned within the
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parameters of durable solutions within a reasonable amount of time, in an atmosphere that 

respects the trauma the child has suffered and disadvantages the child continues to suffer in 

the spirit of humanitarianism.

Throughout the research, there is an analysis of the idea that seeking asylum in 

childhood impacts on the childhood construction and experiences of separated children. The 

research is very much concerned about the fact that arguments emanating from the general 

debate on asylum appear to lack proper understanding of childhood experiences of 

persecution and trauma. The research argues that seeking asylum in childhood is a tough and 

an unusually complex medley of trauma, resilience, display of courage, autonomy, 

opportunities, and a lonely experience. These can be aggravated by lengthy legal procedures 

such as appeals and judicial reviews of asylum outcomes and social care processes such as 

age disputes. All these experiences induce further anxiety in the child.

The level of legal protection afforded to unaccompanied children leaving care is a 

striking feature of childhood experiences of asylum. It is essential to note that the impact of 

immigration legislation and the category of status granted to unaccompanied children by the 

asylum system severely impacts on access to leaving care services. The leaving care 

legislation which amends the 1989 Children Act in England and corresponding legislation in 

other parts of the UK is rendered ineffective in securing transition into adulthood, and in 

assuring durable solutions for children in care as envisaged by the amendment. This is due to 

issues of legal status and the lack of a holistic mechanism for timely resolution of durable 

solution in a best interest setting by both the asylum and social care system. The thesis seeks 

to demonstrate that one effective way to begin closing the gaps is to use the legal protective 

mechanisms that already exist on a domestic statutory footing, such as provisions for 

guardianship and care orders, which are available to UK citizen children in similar situations, 

to actively secure legal protection for separated children rather than leaving matters to 

discretion through various non-uniform mechanisms and immigration legislation.

The thesis proffers the solution of a fundamental and holistic ‘best interest’ 

determination (BID) by professionals in the asylum and social care system which effectively 

protects the child, secures a durable solution. It is also one that is timely, cost effective, uses 

all the expertise and information available to the best advantage, fulfils the UK’s 

international legal obligations and effectively secures legal protection that ensures transition 

into adulthood for separated children.

Across societies, a key issue in terms of international legal protection is mixed and 

complex migratory flows. This is because there are people who fit into the category of,

5



economic migrants and other vulnerable populations who have experienced human rights 

abuse but do not fit into the refugee definition and thus do not qualify for international 

refugee protection. This is a global problem with underdevelopment and abuse of human 

rights at its foundation. The complementary protection framework in Europe recognises 

certain human rights abuses such as freedom from torture a peremptory norm as one such 

abuse. All human beings possess fundamental rights and this includes migrant 

unaccompanied children. There are also special categories of human rights that apply to 

children in general and unaccompanied children as a distinct group. The UK for its part has 

its own rules as a sovereign state as to who may lawfully enter and reside within its territory. 

It is within this complex framework which is often at odds with itself, that the legal 

protection of UASC takes place.

While significant progress has been made in improving protection of refugees, more 

should be done in the area of legal protection available to unaccompanied and separated 

children. Under the various levels of law and policy at the international, regional and UK 

arena, there is need to effectively protect UASC and find genuine durable solutions to their 

problems. Thus, the study argues that the social care system provides assistance which has 

humanitarian objectives and undertones derived from the responsibilities of the UK as a 

country of asylum.

The thesis argues that the standards for protection in the asylum and social care 

systems should respond adequately to child specific forms of persecution within a child 

specific human and child right protection framework. Otherwise the processes and 

mechanisms will not be child-specific nor will they correlate to international and domestic 

legal protection, human rights standards and the protection needs of UASC.

At the empirical level, the thesis examines the impact of the domestic asylum and 

social care regimes pre-determination and post-determination, and the different status 

outcomes on the treatment and experiences of unaccompanied asylum seeking children. It 

also examines the degree to which unaccompanied children’s experiences such as post

migration trauma and stress affects the manner they present their asylum claims. This is 

particularly important when reviewing the adequacy of safeguards in the decision-making 

processes with regards to consistency of claims, which affect separated children’s credibility, 

rights and entitlement.

The theoretical and empirical dimensions of the study show the necessity to adopt the 

methods of documentary research and an empirical approach which explore not only the 

provisions of the law and practice of key professionals but also the experiences of
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unaccompanied children. The research also focuses on the realities of unaccompanied 

children’s everyday life in a new country, their resilience and adaptation, but more so 

explores the impact on their childhood, their immigration status and the rights they enjoy. 

With this in mind, qualitative semi-structured interviews with former unaccompanied 

children was conducted. In addition, interviews with lawyers, refugee advocacy groups, 

social workers, non-governmental organisations, statutory bodies, and other key stakeholders 

were undertaken. In the documentary element, the research also made use of secondary data 

sources such as relevant international legal instruments, policies and guidelines, UK 

legislation, landmark case law and other key documentary resources.

Legal and policy tensions in the asylum system and the impact on unaccompanied 

children and young people are clearly demonstrated in the research. This is affected by the 

lack of incorporation of the CRC into domestic law and the resulting lack of directly 

enforceable rightsl2.This is an impediment to the full realisation of unaccompanied children’s 

rights. For instance, the removal of the reservation to article 22 of the CRC on refugee 

children, although laudable, has not been followed through with fundamental changes to 

practice or policy. Instead, a piecemeal approach to the implementation of the CRC has been 

driven by land-mark judicial rulings evidenced in the new Section 55 duties13. At the same 
time, age disputes of unaccompanied and separated children continue to be treated poorly14. 

Child trafficking victims are criminalised rather than being supported as victims of crime13. 

Care and support are inconsistent, despite case law driven government guidance 

recommending that separated asylum seeking children be accommodated, under section 20 of 

the Children Act 1989. Some local authorities are either providing less comprehensive 

support or removing UASC from care earlier. This and other practices are identified as 

discriminatory without due regard to the law and the welfare of separated asylum seeking

i2House of Lords, House of Commons Joint Committee on Human Rights: Human Rights of Unaccompanied 
migrant children and young people in the UK, First Report of Session 2013-14, HL Paper 9, HC Paper 196, 
London: The Stationary Office Limited. 12th June 2013;Document on Concluding Observations and 
Recommendation of UN Committee on the Rights of the Child 2009. Paragraph 5. Accessed on 3rd June 2011. 
www.parliament.uk/pa/itselect/itrights/157/1571 l.htm
13 Ibid paragraph 22. nl8; the fundamental CRC principle of ‘best interest’ of the child gave rise to Government 
Policy Paper: Every Child Matters and Section 55 Duties to consider the best interest of the child in Immigration 
Matters in Borders, Citizenship and Immigration Act 2009, which build on duties of Public bodies and certain 
individuals which did not include the UKBA under Section 11 of the Children’s Act 2004: duty to safeguard and 
promote the welfare of children.
14 Ibid paragraph 24. nl8.
15 PhD Fieldwork findings; see also United Nations Convention on the Rights of the Child, Committee on the 
Rights of the Child, Concluding Observations on the report submitted by the United Kingdom of Great Britain 
and Northern Ireland under article 12, paragraph 1, of the Optional Protocol to the Convention on the Rights of 
the Child on the sale of children, child prostitution and child pornography. CRC/C/OPSC/GBR/CO/1, 13th June 
2014, Advance Unedited Version. Paragraph 38(a)
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children16. However, this is driven by the type of status gained in the asylum process and 

legislative provisions. The effect of the legal and policy conflicts above continue to create 

problems for professionals who work directly with UASC and the children themselves. These 

key areas show the impact of asylum on the childhood of separated children, which is a key 

theme explored in this thesis.

There are also other issues that recur in research with unaccompanied children, such 

as whether the UK return policy complies with the 1951 Refugee Convention and the 

guidelines set out in General Comment No. 6. of 2005 of the Committee on the Rights of the 

Child. These play a central role in the legal protection of UASC. For instance, there are 

questions about telephone interpretation and interviews about substantive matters that bear on 

asylum claims in the absence of Police and Criminal Evidence Act conditions (for instance, 

legal advice on unaccompanied children's rights) and the lack of presence of an appropriate 

adult. Other issues include how well documents belonging to detained unaccompanied 

children are recorded and kept safe, how reception conditions upon return are assessed, and 

the need for the United Kingdom Visas and Immigration (UKVI) to provide clear detailed 

regular information to local authorities on 16-17 year olds (for instance, the returns policy of 

Afghan children). Further issues relate to returns under the Dublin Regulations, which has 

seen returns of children from entry ports without first being fully assessed and making 

arrangement for safe transfer and reception17.

1.4 Thesis Statement and Research Questions
The thesis states that the UK has child-friendly laws and protection policies but its 

asylum and immigration laws have hindered the legal protection of UASC; the most 

vulnerable of a group which is itself vulnerable: refugees. Thus, there is need to look at the 

crucial difference between the legal rights of unaccompanied children based on statutory, 

safeguards and protection. On the one hand, there is a situation where a child focused law 

continues to exist but its enjoyment with regards to UASC is limited. On the other hand, 

enjoyment of rights conferred by child laws is based on governance structures that reflect 

conflicting conceptualisations of childhood and focus on immigration control. The thesis 

argues that asylum and immigration laws, rather than reinforcing child-friendly laws and

16 United Kingdom Children’s Commissioners’ Report. 2008. Paragraph 158, p.30; Schedule 3 of the 
Nationality and Immigration and Asylum Act 2002 which restricts duties of Local Authorities to Care Leavers 
contained in section 23 of the Children’s Act 1989 and the 2002 Leaving Care Act.
17 Matthews, A. Landing in Kent: The experience of unaccompanied children arriving in the U.K. A report by 
the Office of the Children’s Commissioner on a visit to Millbank Reception and Assessment Centre in Kent. 
February 2011.
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protection policies for all children in the country, are an unfolding legislative framework 

based on the disposition of the reactive public which is designed to minimise migration 

across all groups. As such, more so in the last three decades, asylum and immigration laws 

have evolved into stringent, ever tightening, radical policy innovation structures that severely 

restrict the rights of non-citizens. The main question thus is, does the standard of legal 

protection conceded/granted to unaccompanied asylum-seeking and separated children in the 

United Kingdom asylum and social care systems including durable solutions meet 

international legal standards.

There is a general tendency to assume that in the UK asylum system, refugees and 

asylum seeking children are protected within the national and international frameworks. 

There is need to ask how this happens and is experienced by UASC, within asylum 

determination and in social care practice. Thus, the questions the research asks are:

1) . Does the UK internal laws and practice in the area of child asylum and social care 

conform to its international treaty obligations.

2) . What duties and obligations do international legal treaties, instruments, standards and 

guidelines generate for the legal protection and care of separated children, and what are the 

international legal norms applicable to unaccompanied/separated children?

3) . What are the UK mechanisms for resolving the ‘best interest’ of the child?

4) . Does the UK legal and policy regime protect, safeguard and promote the welfare 

of unaccompanied and separated children throughout the asylum and social care process 

(reception, asylum determination, care and leaving care, appeals, integration and returns)?

5) . Do childhood experiences of asylum in the UK impact upon understandings of separated 

children and young people’s agency and constructions of experiences of their childhood?

6) . How do former unaccompanied/separated children understand the role of asylum 

decision-makers or service providers and how do they relate decisions to their protection and 

care needs?

While these questions are not exhaustive, they form the basis of the research presented in this 

thesis.

1.5 Theoretical and Conceptual Framework
The theoretical and conceptual framework on which this thesis lies has two elements. 

The first is the key international law principles and norms found within the child, human and 

refugee rights treaties and soft law framework. The key legal principles in the treaties form 

the basic category of analysis of literature, legal documents and the field work findings. The
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second element is childhood drawing on the sociological literature on constructions of 

childhood, vulnerability, autonomy and the interplay between these. The rights discourse 

above is applied to the particular circumstances of the childhood of separated children. It 

considers the agency of the unaccompanied child, the issues of structure and power and the 

manner in which children manage these constraints on their agency through their resilience. 

These are considered in Chapters 5 and 6.

The core international human and child rights principles are the definition of the Child 

as ‘anyone below the age of 18’18; ‘non-discrimination and equality’19; ‘survival and 

development’20; ‘best interest’21; ‘child participation22; and ‘family reunification23’. Other 

legal provisions and principles that form the theoretical basis of the human rights arguments 

made in this thesis are the protection of the child from all forms of abuse24; special protection 

for children deprived of family environment; appropriate protection and humanitarian 

assistance for unaccompanied child seeking refuge; treatment of illness and rehabilitation of 

health; periodic review; social security; standard of living; and finally Education.

Turning now to the core international and regional treaty framework, the refugee legal and 

conceptual framework are articulated in terms of definition of refugee, legal status of refugee 

and procedures for implementation through diplomatic and administrative channels.23 A 

refugee is a person who:

owing to well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political opinion, is outside the 
country of his nationality and is unable or, owing to such fear, is unwilling to avail 
himself of the protection of that country; or who, not having a nationality and being 
outside the country of his former habitual residence as a result of such events, is unable 
or, owing to such fear is unwilling to return to it.26

18 Article 1 1989 Convention on the Rights of the Child (CRC).
19 Article 2 CRC; Article 3, 1951 Refugee Convention and its 1967 Protocol; Articles 2 and 5, 1966 
International Convention on the Elimination of All Forms of Racial Discrimination (CERD); Articles 2, 20(2) 
and 26, 1966 International Covenant on Civil and Political Rights (ICCPR); Article 2(2), 1966 International 
Covenant on Economic, Social and Cultural Rights (ICESCR); Article 14, 1950 European Convention on 
Human Rights (ECHR); Articles 1(3) and 55 (c)Charter of the United Nations; Article 2, 1948 Universal 
Declaration on Human Rights.
20 Article 6 CRC
21 Article 3 CRC
22 Article 12 CRC
23 Article 10 CRC
24 Article 19 CRC, Article 20 CRC, Article 22 CRC, Article 24 CRC, Article 25 CRC, Article 26 CRC, Article 
27 CRC, Education- Articles 28 and 29 CRC in addition Article 22 of the Refugee Convention.
25 Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Refugee Convention 
and the 1967 Protocol Relating to the Status of Refugees, HCR/IP/4/Eng/REV. 1 Reedited, Geneva, January 
1992, UNHCR 1979. D 12(i)-(iii).
26 Definition of Refugee, Article 1 the 1951 Refugee Convention and the 1967 Protocol Relating to the Status of 
Refugees.
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Another legal concept is the principle of non-refoulement, the prohibition or 

expulsion to territory where life or freedom would be threatened on account of the five 

Convention grounds27. Other concepts to be considered are found in soft law and assist in the 

interpretation of the Refugee Convention and Protocol and provide clarity in the refugee 

determination process. This include the principles of the benefit of the doubt28 and family 

reunification within the context of durable solutions.29 Durable solutions with regards to 

UASC are: integration in country of asylum (long term foster care, adoption, or institutional 

care ); voluntary returns or repatriation to country of origin within the framework of family 

reunification or occasionally institutional care; family reunification in country of asylum, or 

third country; and inter-country adoption.

The European Convention on Human Rights 1950 (ECHR) and its Protocols require 

the Parties to secure to everyone within their jurisdiction the rights and freedoms defined in 

its provisions. The key rights that form a core of considerations are prohibition against 

torture, inhuman and degrading treatment, freedom from slavery and servitude, respect for 

private and family life, freedom from discrimination and effective remedy before a national 

authority. There are also provisions for further judicial scrutiny and remedies that can be 

sought at the European Court of Human Rights (ECtHR), after exhausting all domestic 

judicial remedies30.

The children are a signal of unique international obligations with regards to their legal 

protection as enshrined in key international treaties on social and economic rights, civil and 

political rights, key specialist treaties and soft law instruments31. The main test of the 

effectiveness of this legal protection system is whether the fundamental principles guiding the 

protection of UASC are upheld or breached through the administration of the asylum and 

social care systems32. This consideration is achieved through a thorough assessment of the

27 Article 33 1951 Refugee Convention on “non-Refoulement”.
28 UNHCR Handbook 1992, Paragraph 196 on consideration of evidence in refugee determination procedures ; 
UNHCR, Guidelines on Policies and Procedures in Dealing with Unaccompanied Children Seeking Asylum, 
February 1997, Paragraph 5.11(c) on Age Assessment.
29 Ibid. UNHCR Guidelines on Unaccompanied Children 1997 paragraph 9.1. n.43.
10 Article 1 ECHR, Article 3, Article 4, Article 8, Article 14, and Article 13 ECHR.
31 Rights Articulated in the CRC, CERD, ICCPR and ICESCR; Kalin, W. and Kunzli, J.(2009) The Law of 
international Human Rights Protection. OUP. pp. 183-239; Weissbrodt, D. (2008) The Human Rights of Non- 
Citizens. OUP; United Nations Committee on the Rights of the Child, General Comment No. 6 (2005) 
Treatment of Unaccompanied and Separated Children Outside their Country of Origin CRC/GC/2005/6; 
General Comment No.5 (2003) General Measures of Implementation of the Convention on the Rights of the 
Child; UNHCR (2008) UNHCR Guidelines for determining the best interest of the child; Separated Children in 
Europe Programme (2009) Statement of Good Practice, 4th revised edition, edited by Terry Smith, Separated 
Children in Europe Programme, Save the Children and UNHCR.
32 The 1989 Convention on the Rights of the Child Article 3- Best Interests, Article 2- Non-discrimination, 
Article 6 Survival and development, Article 12 Participation.
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discrete mechanisms for legal protection in the asylum and social care systems and its impact 

on the legal protection of separated children. The true measure of the effectiveness of the 

legal provisions lie in the rights enjoyed by UASC as reflected in their experience of legal 

protection.

1.6 Global and UK Context
Forced lone child migration is not a recent phenomenon but recent global issues have 

seen an increased population of children seeking asylum alone. This is a cause for global 

concern and gives rise to the need for international protection measures. The UK is no 

stranger to lone child immigration33 and emigration34, it has a rich history as an 

unaccompanied child refugee recipient and the perception that it has respect for universal 

human rights makes it a destination of choice. Unaccompanied and separated children are a 

vulnerable group with protection needs due to their age, separation from their family and 

obstacles to their legal protection. The problems faced by children forced to migrate and the 

circumstances surrounding such drastic action are complex and important. They are children 

who may have experienced or live in the fear of trafficking, family/community abuse, or are 

overwhelmed by prevailing social and political conditions necessitating their flight and 

arrival at the ports and international borders of the UK. According to Kohli ,children rarely 

flee to countries far away from their homelands and relatively few come to Europe or the 

UK35. However, a range of push factors such as conflict, social and political upheavals, 

environmental disasters, poverty, jihadist recruitment, drug and gang war, child forms of 

persecution, and exploitation, has seen children move further away from home to far off 

places to escape the grim realities that face them. They leave home, hoping for a better future 

in the country of asylum.

The numbers, origin and characteristics of the children vary depending on country of 

origin and global factors. Apart from the factors mentioned above, there are other factors 

such as prevailing military and ethnic conflicts, political or economic transitions, as well as 

other child specific forms of persecution such as child marriage, physical violence, trade in

33 Stevens, D., (2004) UK Asylum Law and Policy; Historical and Contemporary Perspectives. London Sweet & 
Maxwell; See also Jenkins, L. Britain is Great with Refugees. 30th December 2013. The UK received child 
asylum seekers during the Spanish Civil War and participated in Kindertransport of unaccompanied children 
from Nazi Germany, Austria, Czechoslovakia, Poland and Danzig. Available at: 
http://thebackbencher.co.uk/britain-great-refugees/
34 The UK State over a sixty year period sponsored forced migration of unwanted children to the Colonies. 
Stephen Constantine, Child Migration: Philanthropy, the State and the Empire, Lancaster University. Available 
at: http://www.historv.ac.uk/ihr/Focus/welfare/articles/constantines.html
35 Kohli, Ravi K.S., (2007) Social Work with Unaccompanied Asylum Seeking Children (Hampshire & United 
States: Palgrave Macmillan) p. 6.
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children, child labour, child trafficking, acts of piracy, military and armed attacks, forced 

military recruitment, political exploitation and arbitrary detention36. There are also gender 

and age dimensions to asylum claims such as sexual orientation, rape, sexual slavery or 

enforced prostitution, female genital mutilation, forced marriage, and other harmful religious 

and cultural practices such as accusations of child witchcraft.

The Arab Spring and uprisings in the Middle East and North Africa saw major 

upheavals in Egypt, Libya, Syria, and Tunisia. This resulted in conflict and spreading 

instability in the region, which continues in countries such as Iraq and Syria. According to 

Fargues and Fandrich, the Arab Spring created a flow of forced movements of populations 

who seek safety in more stable regions of the world and neighbouring countries37. This also 

has serious security implications for the Western world due in part to recruitment of 

insurgents of Arab descent from Europe and the Americas38.

On the African Continent, the Nigerian Boko Haram insurgents kidnap of girls from 

school, regular bombings and various internecine conflicts push populations into 

neighbouring Niger, Chad and beyond. In the horn of Africa, A1 shabab insurgents are 

destabilising the region with attacks in Kenya and continued instability in Somalia. Added to 

this is the silent crisis going on in Central Africa. The Central African Republic is encircled 

on all sides by conflict affected countries. There is war and instability in Democratic 

Republic of Congo, Sudan and Chad. The conflicts flow across porous borders and 

ethnicities. In many African Countries, that abuse of human rights continues. For instance, in 

South Africa, Police shot down and killed miners protesting for their rights. In addition to 

conflicts and human rights abuses, circumstances of extreme poverty, environmental 

degradation, floods, drought, which help to fuel the boat migration from Africa through Libya 

to Mediterranean European countries, while the mounting costs to human life continues39.

According to Amnesty International in Asia and the Middle East, for instance in Iran 

and Pakistan, there is abuse of freedom of religion and speech. The human rights of women,

36Gordon, Christine. “Are Unaccompanied Alien Children Really Getting a Fair Trial?” Denver Journal of International 
Law and Policy, Vol. 33, 2005, pp: 641 - 673; Edwards, A. (2003) ’Age and Gender Dimensions in International 
Refugee Law' In E. Feller, V. Tiirk, and F. Nicholson, (eds) Refugee Protection in International Law: 
UNHCR'S Global Consultations on International Protection, Cambridge University Press, p.58.
37 Fargues, P. and Fandrich C. Migration after the Arab Spring, MPC Research Report. September 2012; 
Schuman, R. , Centre for Advanced Studies, San Domenico di Fiesote, European University Institute, 2012.
38 Amnesty International and Human Rights Watch.
39 Amnesty International and Human Rights Watch
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ethnic minorities and homosexuals continue to be abused40. While in India, certain Castes 

including children continue to live indefinitely below the poverty line and work in degrading 

conditions. According to a 2007 Indian Government Report, key human rights issues such as 

rape, child sexual abuse, extra-judicial killings, torture and brutality continue to plague Indian 

citizens41. Cheap hazardous labour fuels global cheap clothing production across Asia, with 

factory disasters in Bangladesh, which has left several injured, children orphans and families 

without breadwinners. In China, violations of human rights continue in the areas of freedom 

of press, information, speech and association. Human rights activists continue to be detained, 

economic and property rights especially for labourers and rural populations, the rights of 

ethnic and religious minorities are abused and routinely repressed42. Repressive regimes like 

North Korea continue to abuse rights on a massive scale and there is no end in sight for the 

victims as the country is estranged from the International community43.

In South America drug and gang wars continue, and there are enforced 

disappearances, Police brutality, torture, and arbitrary detention. All these affect the security, 

stability and safety of society in general but impacts on children particularly44.

In Europe, the Roma people and specifically the children are subjected to 

discrimination, marginalisation and lack of access to services and education45. Within 

Europe, third country migrant rights continue to ebb away. The recession and cuts to public 

funds is creating tensions that exacerbate xenophobic reactions to third country nationals and 
new member States of the European Union46.

The UNHCR estimates that in 2012, 21,300 UASC applied for asylum in 72 

countries. This accounts for 4% of the overall 893,700 applications worldwide, the highest 

level since records began. Of this number Europe received 14,300 applications accounting for

40Amnesty International: Urgent Action: Iran Juvenile offender nearing Execution. Available at:
http://www.amnestv.org/en/librarv/asset/MDE 13/037/20 !4/en/dt1990577-e767-4890-b6d9-
a07961195741/mde 130372014en.pdf
41 Indian Government: Study of Child Abuse in India 2007 found that 2 in 3 children had experienced abuse;
Human Rights Watch: India’s child sex victims humiliated by Police. Available at: 
http://www.bbc.co.uk/news/world-asia-india-21352102; Human Rights Watch,
http://www.hrw.org/search/apachesolr search/India
42 The UN News Centre: http://www.un.org/News/
43 Amnesty International, Country report on North Korea, available at: http://www.amnestv.org/en/region/north- 
korea
44UNHCR. Global Trends 2012, pp. 25 and 26. Available at: 
http://www.unhcr.org.uk/fileadmin/user upload/pdf/UNHCR Global Trends 2012.pdf ;United Nations 
Commission on Human Rights, Special Rapporteur on the sale of children, child prostitution and child 
pornography- Background Note on Children’s Rights; Mexico Spiralling Human Rights Violations and 
Impunity, Amnesty International submission to UN Universal Peer Review Working Group, October-November 
2013.
45 UNICEF and the European Union: Roma Children. Available at: http://www.romachildren.com/
46 http://www.stratfor.eom/video/rising-anti-immigration-sentiment-eu#axzz36U01u01 f
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two thirds of UASC applications worldwide, the UK received 1,125 of this. In 2012, 5,400 

UASC were granted refugee status or complementary protection worldwide, the UK granted 

162 UASC refugee or humanitarian protection. Despite the significantly higher number of 

UASC applications, this figure was comparatively lower than grant rates between 2009 and 

2011. Grant rates: 2009-7,700, 2010-5,400, 2011-5,200. Europe accounted for 67 per cent of 

all positive decisions in 2012. Most UASC came from Afghanistan, Somalia, Eritrea and 

South Sudan continuing the global trend of previous years47.

Refugee flows do not occur in a vacuum, it is as a result of a background of global 

upheavals insecurity, instability and human right abuses, and these are key refugee push 

factors. Hence, the hostile socio-legal context in the UK, for the legal protection of separated 

children as the most vulnerable group of refugees is of critical importance. The discourse 

within which international refugee and human rights obligations is based. This means it is set 

on international standards of legal protection, are less subject to change because they carry 

contractual obligations and are harder to renegotiate or withdraw from. They are generally 

accepted standards/norms and less susceptible to political manoeuvre, national public 

xenophobic tendencies fuelled by the press, or by the impact of the current economic 

downturn, and associated cuts to public services.

From the table below, applications from unaccompanied and separated children have 

decreased in comparison to the global situation of refugees and internally displaced persons.

The table below indicates a clear statistical Picture of recent trends in UASC asylum

in the UK.

Table 1.1: Asylum Applications and Initial Decisions for UASC 2009-201348

Year Total
UASC
Application

Percentage 
Change in
Application 
to previous 
year

Total
Initial
Decision

Age
Disputed
Asylum
Applicants

Grants of
Refugee or 
Humanitarian 
Protection

Refused 
asylum, 
granted UASC 
leave

Outright
refusal

2009 3,174 -19% 3,479 1,129 317 1,937 446

2010 1,717 -58% 2,359 489 275 1,096 317

2011 1,398 -24% 1,353 374 192 603 164

2012 1, 125 -10% 870 337 162 342 90

2013 1, 174 +4% 825 324 242 388 177

47 Sources Home Office, Immigration Statistics; UNHCR Global Trends 2012 Op.Cit. n-12 p. 28.
48 Home Office, Immigration Statistics; Refugee Council.
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What the global context and UK figures reveal is "truly alarming situations, that 

reflect individual suffering on a huge scale and the difficulty of the international community 

in preventing and promoting timely solutions to conflicts”49. There is a continuous global 

increase as larger numbers of people are displaced and forced to flee. The number of UASC 

applications to the UK has severely declined between 2009 and 2013, a reason for this may 

be restricted access to UK territory brought on by tighter immigration controls. It may also 

be that the security measures which identify abusers of EU asylum systems is proving to be a 

deterrent to would be insincere claimants. Four-fifths of the world’s refugee population are 

received by the poorest countries, with Pakistan hosting the largest number of refugees in the 

world50.

The international protection framework is needed because of the failure of the UN 

human rights regime to secure protection for individuals within their State. The major 

drawback is that the United Nations international treaty and human rights regime also has 

problems of dated treaties, enforceability and accountability. These are explored in chapter 3. 

It is arguable that within the UK context of asylum and social care, the dualist nature of the 

UK legal system, the choice of non-incorporation and piece-meal application of the CRC are 

key challenges to the accurate transposition and enforceability of obligations which guarantee 

rights for UASC. This, in practice, impacts on the threshold of rights afforded UASC in the 

UK asylum and social care systems. Obstacles to a child’s claim to refugee status can for 

instance be in the form of accurate assessment of well ‘founded fear’ of persecution51. It may 

also be hindered by failure to apply or give due weight to the child's ‘best interest’52, 

especially on child specific forms of persecution that are not explicitly stated in the grounds 

for refugee claims of the 1951 Refugee Convention. There are efforts towards the audit and 

improvement of legal protection procedures of unaccompanied and separated asylum seeking 

children in the United Kingdom53.

The asylum process in the UK also takes place within the context of public and policy 

hostility towards migration and asylum seekers. The immigration and asylum system in the 

UK are firmly welded together through the Home Office, and successive legislation in both

49 Anlhonio Guterres UN High Commissioner for Refugees in 2012 UNHCR Global Trends, p.6.
50 Ibid. UNHCR Global Trends 2012. n.16. pp.12-16.
51 Article 1 of The 1951 United Nations Convention on the Status of Refugees.
52 Article 3 of The 1989 United Nations Convention on the Rights of the Child.
53 UNHCR Quality Initiative Report 1-6, 2005-2009, especially report No. 6 of 2009 which focused on Child 
Asylum Claims; Vine J., UK Independent Chief Insoector Borders and Immigration: An Inspection into the 
handling of Asylum Applications made by unaccompanied children. February- June 2013; Ibid. Joint 
Committee Report HL Paper 9, HC Paper 196, London: The Stationary Office Limited. 12th June 2013. nil.
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areas are not independent of each other. The points based system was introduced in order to 

regulate immigration to the UK from outside the EU, asylum seekers who enter the UK with 

a valid visa, come in via the points based system. The UK points based immigration system is 

firmly focused on pecuniary economic and skills-based considerations,54 which 

unaccompanied children cannot satisfy without the help of an adult. Access to legitimate 

migration is almost totally sealed off to non-EU nationals without skills and substantial 

economic means55. Legal streams of migration are particularly severely limited for lone 

unaccompanied children, due to their age, lack of skills, education, social capital, and their 

inability to navigate and provide the necessary documentation necessary to fit legitimate 

migratory routes. Yet the children and the support networks that facilitate their migration 

respond to push factors such as persecution or the feared persecution they face in their 

country of nationality.

Social care and assistance on the other hand, is administered at the devolved level. 

Further, there is tension between legislation, policy and practice at devolved and non- 

devolved levels. Across the UK, children seeking asylum experience serious breaches to their 

rights. The child’s ‘best interests’ are not a primary consideration in immigration decisions. 

Immigration control takes priority over human rights obligations to children seeking 

asylum56. There is confusion among professionals as to what rights separated children enjoy. 

This is due to the complexity and constant changes to immigration rules and policies, carried 

out with the aim of continuous tighter immigration controls. There is a tendency and belief 

that immigration restrictions determine entitlements and supersede every other consideration 

and legal obligation the UK has, as State party to relevant international treaties and norms 

applicable to UASC57. These issues raise the question of quality and accessibility of UK legal 

protection, its effectiveness and durability where unaccompanied children are concerned.

The well-founded fear of persecution paradigm emanating from Article 1 of the 1951 

Refugee Convention is meant to assist individuals in need of international protection58 and

54 A Points Based System: Making Migration Work for Britain. Presented to Parliament by Secretary of Home
State Department by Command of her Majesty. March 2006 available at: 
https://www.gov.uk/government/uploads/svstem/uploads/attachment data/file/272243/6741.pdf ; HM
Government (2005) Controlling our Borders: Making Migration Work for Britain- Five Year Strategy for 
Asylum and Immigration. Home Office. Available at:
https://www.gov.uk/government/uploads/svstem/uploads/attachment data/File/251091/6472,pdf
55 "Exceptionally Talented immigrants welcome in the UK", Migration Expert, 21 July 2011.
56 Ibid. Paragraph 152, p. 30. n 45.
57 PhD fieldwork findings from, former UASC, Social Work Professionals and Community Care Legal 
Practitioners, Impact of Immigration Status discussed in Chapters 5 and 6 .
58 Edwards Op.Cit. p. 67 n 24.
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create a lasting solution59. Most children are given a non-durable solution. Instead they 

receive a form of protection of short duration that elapses six months before the child’s 

eighteenth birthday. In addition there is the policy vacuum and tension between 

unaccompanied children as children with either the application of the Children Act 1989 or 

migrants and the application of the Immigration Act60. This is evident in cases where children 

have issues that have to do with child protection that do not constitute refugee protection, yet, 

they are pushed into the asylum system. In reality, it may be said that unaccompanied 

children are not given the ‘benefit of the doubt’61 and an informal higher threshold is 

operated by immigration officers62. This has increased the gap between the rights of 

unaccompanied children and British children in the UK63.

1.7 Contribution to Knowledge
The thesis contributes to knowledge through its argument that the asylum 

determination and social care systems are equally responsible mechanisms. This will help the 

UK to fulfil its international and child protection obligations within the framework of 

assistance principally under international refugee, child rights law and the ECHR. These 

mechanisms should work in tandem to achieve a child-centred, holistic, legal protection 

system that is in the best interests of the child and provides a durable solution to the problem 

of the unaccompanied child. It argues for an accessible standard of legal protection in the 

asylum and social care system, which is achieved in a way that does not sacrifice the sanctity 

of the human dignity of the child and upholds the legal principles of the best interests of the 

child, non-discrimination and equality. It is a legitimate and necessary line of action and 

argument that the UK as a nation reserves the right to exercise its sovereignty, uphold its 

societal values and protect its economy. Further the thesis argues that the aim of legal 

protection is to restore the dignity of the unaccompanied child and achieve effective 

transition into adulthood.

59 UNHCR (2003) Framework for Durable Solutions for Refugees and Persons of Concern, Core Group on 
Durable Solutions. UNHCR: Geneva. Available at: http://www.unhcr.org/3fl408764.pdf 
“Free, E. (2005) “Local Authority Support to Unaccompanied Asylum Seeking Young People-Changes since 
Hillingdon Judgement (2003)”. Save the Children Fund: Leeds.p.35.
61 UNHCR-Guidelines on Policies and Procedures in dealing with Unaccompanied and Refugee Children 
Seeking Asylum February 1997.
62 United Kingdom Children’s Commissioners’ Report to the United Nations Committee on the Rights of the 
Child. June 2008. Paragraph 156, p. 30.
63 United Kingdom Children’s Commissioners’ Report to the United Nations Committee on the Rights of the 
Child. June 2008. Paragraph 154, p. 30.
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The thesis contributes to the discourse of durable solutions through the use of Leaving 

Care legislation and Plans in the UK domestic regime and recommends a far reaching BID 

procedure for durable solutions in and beyond the UK.

The thesis establishes a UK legislative and practice framework for the care of 

unaccompanied children that includes Northern Ireland, which has been neglected by 

government legislative and policy framework, academic scholarship and civil society 

advocacy initiatives.

The thesis identifies the legal protective mechanisms that already exist on a domestic 

statutory footing. Such provisions for guardianship and care orders, which are available to 

UK citizen children in similar situations, should be actively engaged to secure legal 

protection for separated children. This will help avoid leaving crucial legal protection 

matters to discretion through various non-uniform, less powerful advocacy and discretionary 

mechanisms while disabling statutory tools for protection in existence within the UK legal 

context.

By establishing the international standards and norms and identifying the domestic 

tools for transposition and other domestic practice measures for legal protection, the thesis 

argues for an effective inclusion of all relevant international and domestic human rights 

entitlement based on the UK's obligations. There are legal tools and obligations such as the 

Vienna Convention on the law of treaties, treaty periodic review process and judicial 

oversights under the EU and ECHR which hold the UK Government accountable. These tools 

remain relevant despite the disabling measures of non-incorporation of ratified instruments, 

and the disabling of key domestic statutory provisions which offer more robust protection, 

international. Other constitutional impediments to the full functioning of the international 

legal protection framework such as the principles of Parliamentary sovereignty and the 

practice of Judicial discretion in recognising international human rights obligations of the UK 

in domestic Court judgements are also subject to the terms of the VCLT and ratified treaty 

obligations as discussed in chapter 3.

The thesis contributes to knowledge through findings on the experience of legal 

protection of unaccompanied young people and presents the effects of lack of protection and 

non-durable protection on the everyday life of young people. It identifies the far reaching 

consequences in adulthood and what achieving durable legal protection means for UASC in 

terms of available life choices.

To theory, the study offers a conceptual discourse on children’s agency, rights and 

autonomy as rights bearers that develop a good terminological basis for an approach to issues
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of children’s asylum legal protection. This situates the research within the literature on 

childhood, law, human rights, social care and migration, through the examination of 

children’s agency, autonomy and rights in the construction of their experiences of childhood 

as former unaccompanied and separated children in the UK asylum and social care systems. 

Situated in the realm of childhood, child rights and refugee law, this research offers a 

theoretical dimension that helps to achieve conceptual clarity, which moves the debate 

towards children’s rights, durability of legal protection and the sanctity of the dignity of the 

unaccompanied child asylum seeker.

To methodology, the research contributes a multidisciplinary approach in which 

documentary and interview data present a holistic assessment of children’s legal protection 

from a legal and social care perspective. The construction of the childhood of unaccompanied 

and separated children in the asylum and social care systems by former unaccompanied and 

separated, enables them to participate in the discourse about them. This offers a refreshing 

and original way that cannot be gained from other sources such as service organisations or 

carers, due to the research advantage of gleaning knowledge of their unique experiences 
directly from them.

To practice, the study aims to bring attention to the standards for unaccompanied 

children’s legal protection that responds adequately to child specific needs within a child 

specific framework. Otherwise the processes and mechanisms will neither be child-specific 

nor correlate to international and domestic protection and human rights standards. This offers 

a critique of the child asylum and social care system that is missing on its face a protective 

element for children as children. It appraises some of the predominant ideological and 

institutional questions dominating current debates about asylum interventions for children 

and understandings of childhood and asylum.

To policy, the study promotes a perspective from which initiatives could be harnessed 

to promote best interests and best practice when dealing with asylum seeking children. The 

thesis makes recommendations on how to understand child legal protection needs, which 

alerts decision-makers to children’s complex immigration problems and creates a less 

restrictive and non-adversarial asylum and social care climate that enhances children’s best 

interests. This offers a socially-relevant research about substantive, experiential and 

procedural aspects of child asylum legal protection that can be translated into strategic policy 

paradigms with national and international imports.
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1.8 Limitations of Research
The nature of a PhD research (time, scope and cost) means much of the ambitious 

ideas at the start of the PhD have been tailored to manageable proportions which are none the 

less effective. The nature of qualitative enquiry means that the research finds in-depth 

answers to the research questions but the findings are not generalisable. The PhD researcher 

would have liked to look directly into the asylum decision making process and interview 

asylum decision making case owners, however this was not possible. This was mitigated 

through the use of publicly available audits carried out by key international and domestic 

authorities.

1.9 Thesis Structure
The introductory chapter provides an overview of the study and justifies the need for 

this research and its importance in particular within the current legal, political, policy, social 

and economic context. It maps out how the thesis is structured and will progress. However, 

before analysing issues raised in the study, several tasks must be accomplished. For instance, 

the conceptual models must be refined to help provide theoretical understandings of the 

study. It establishes the research questions; address the theoretical and conceptual 

foundations for the thesis in responding to the research questions. It adopts a critical and 

evaluative approach, it summarises and analyses the area of research, and maps out how the 

thesis is structured. The second chapter presents the methodology of research and literature. It 

pays attention to ethical issues in research, especially when researching sensitive topics and 

vulnerable and protected research populations, like unaccompanied and separated children. 

Through a combination of approaches the chapter responds to the need for empirical research 

in a theoretically informed analysis on the legal protection of unaccompanied and separated 

asylum seeking children and the scant legal research attention to unaccompanied asylum 

seekers participation in asylum issues.

The international framework and legal regimes on unaccompanied children asylum is 

analysed in chapter three. It looks at key international conventions, reports to Treaty bodies 

of the United Nations, directives and instruments. The emphasis is on states obligations and 

accountability to the grant of protection to refugees and attention to child and human rights. 

The chapter evaluates the international treaty standards and norms applicable to separated 

children. It appraises the mechanisms for accountability in a holistic and specialist manner 

that addresses children’s protection/rights with a view to moving the child rights agenda 

forward using the CRC.
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Chapter four analyses the UK asylum determination procedure through which the 

domestic legal protection of unaccompanied asylum seeking and separated children in the UK 

asylum system. The main argument is that UK child asylum functions within the framework 

of international and EU laws. The chapter critically appraises the impact of key debates and 

practices in UK asylum procedures on UASC legal protection. It scrutinises the application of 

the principles of the international, regional and domestic legal frameworks under which the 

system operates. The chapter critically appraises the legal procedures that unaccompanied 

children go through to claim asylum, the different legal status derived, its implications and 

impact on the unaccompanied child’s everyday lived experiences.

Chapter five reports the findings from qualitative semi-structured interviews with 

professionals who work with separated child. Attention is paid particularly to the social care 

setting. This sets a foundation in conjunction with Chapters three and four for the analysis of 

professional practice and separated young people’s experiences in chapter six. It presents the 

perspective of professionals who work in the statutory and voluntary sectors, their 

perspective of the system in operation, its consequences for the experiences of the children. 

The chapter is evaluative in the way it provides an understanding of how social care policy 

operates from unaccompanied and separated children’s experiences and its relevance to the 

theoretical contexts of childhood and child rights. It is also analytical and establishes the key 

findings of the research.
Chapter six report and analyse the qualitative research findings from interviews with 

separated young people. The chapter utilises existing literature, findings from research 

stakeholders, secondary data sources such as Conventions, Acts and documents to report 

results, identify benchmark standards for rights accountability and audits to interpret the data. 

The Chapter presents the results and accounts of childhood resilience, understanding of the 

asylum process and impact of legal status on childhood experiences of separated young 

people are emphasised. The last chapter concentrates on the thesis impact, research synthesis, 

recommendations and conclusion. The chapter offers proposals and recommendations that 

seek to aid successful transition into adulthood and empower unaccompanied children and 

young people, through effective implementation of protection mechanisms, legislative reform 

and change in institutional behaviour.

1.10 Conclusion
This chapter has espoused arguments that see the asylum and social care systems as 

the key mechanisms through which the UK fulfils its international legal obligations towards 

UASC, rather than a disparate system with different objectives. The objectives of both
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systems through a proposed Best Interest Determination (BID) should work in tandem to 

provide legal protection that fulfils humanitarian, human and child rights elements of 

international legal obligations derived from International Refugee, European Convention on 

Human Rights, child rights treaty provisions, legal norms, accountability measures and 

Guidelines.

Lone child asylum which is different from children seeking asylum with their family, 

although administered under national legislation and at the State’s sovereign discretion is 

subject to human rights obligations beyond those assured to migrant adult populations 

because of the persecution and dangers asylum seekers face and the vulnerability of children 

seeking asylum on their own64. Social care and assistance for its part is administered at a 

devolved level from central government. This is due to the complexity and constant changes 

to immigration rules and policies carried out by central government, with the aim of ever 

tigiter immigration controls.

There is a tendency for service providers to think that immigration restrictions 

determine entitlements and supersede every other consideration and legal obligation the UK 

has, as State party to relevant international treaties and norms applicable to UASC65. The 

question of accessibility of UK legal protection, its quality, effectiveness and durability 

where unaccompanied children are concerned. These form the key theme addressed in the 

thesis. The chapter outlines the discrete elements of the research and presents the rationale for 

such an academic piece of work, it shows the impact of the socio-political context and tough 

immigration controls on the legal protection of asylum seeking children and young people. 

Hence the nature of the research, and the triangulation of findings from the documentary with 

seni-structured interview and socio-legal analysis, is espoused in the chapters that follow.

64 For the special vulnerabilities children seeking asylum face see UNHCR, A Framework for the Protection of 
Children. 26th June 2012. Available at: http://www.refworld.org/docid/4fe875682.html ; UNHCR, Protecting 
Children on the Move: Addressing Protection Needs through reception, counselling and referral and enhancing 
cooperation in Greece, Italy and France. Funded by the European Union. June 2012. Available at: 
htt|'://www. unhcr.it/cms/attach/editor/PDF/Protecting%20children%20on%20the%20move%202012.pdf
65 Cne of the key themes, from PhD fieldwork findings (Legal Professional Interviews).
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Chapter Two

Research Methods and Methodology

2.1 Introduction

The purpose of this chapter is to set out the overall design of the research, choice of 

methods for answering the research questions, and the justification for the choices made. The 

choice of methodology was determined by the key arguments of the research, the inter

disciplinary nature of the research, the nature of the subject matter and the current practice of 

legal protection of UASC in the UK. The chapter discusses the specifics of research problem 

formulation, research design, methods, sampling, data gathering process, research execution, 

ethics, access, challenges and provides a conclusion.

2.2 Target Research stakeholders
The target stakeholders in this research are former separated children aged 18 and 

above, legal professionals who represent separated children on issues of asylum and social 

care, social workers, statutory and voluntary sector workers who work with separated 

children and young persons. A total of 56 participants were interviewed, out of this number, 8 

are former unaccompanied young people, 8 are legal practitioners and 9 are civil society or 

refugee advocacy practitioners. 26 social work professionals were interviewed, these social 

care professionals are made up of Guardians ad litem, Independent social workers working 

within the framework of child rights advocacy bodies often with Statutory duties, and social 

work and social care professionals working with the Local Authorities in England and Social 

and Healthcare Trusts in Northern Ireland. In addition, 5 other research stakeholders 

including Police Officers were interviewed. The age range of the unaccompanied young 

people was between 18 and 25, but most of the young people interviewed were between the 

ages of 19 and 21. The young people interviewed had achieved a form of legal status at some 

point in their stay in the UK. However, some of them have ongoing extension applications, 

fresh claims and appeals. Only two have achieved long term protection, one held refugee 

status while the other one had become a British Citizen following the grant of indefinite leave 

to remain, five years ago.

2.3 Research Site
The research was carried out in England and Northern Ireland with one former 

unaccompanied child and professional having an experience of the Scottish context. For
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reasons of confidentiality, the exact Local Councils and Authorities in England and Northern 

Ireland that participated will not be discussed. For the same reasons, the Local Authorities in 

England and Northern Ireland responsible for the care of the former separated children 

interviewed will not be discussed. The names of civil society organisations will not be 

mentioned, except for those who requested acknowledgement of participation. The various 

research participants are identified based on their roles, such as unaccompanied young 

persons, legal practitioners, social workers, independent social workers or social care staff, 

community practitioners and mental health practitioners.

2.4 Research Design and Problem Formulation
A mixture of approaches led to the formulation of the research problem. The idea of 

researching with unaccompanied asylum seeking children came up due to the influence of 

happenings in the UK asylum system. The research was also influenced by the researcher’s 

educational background, having undertaken a postgraduate masters degree programme in 

humanitarian and refugee studies. The researcher was also partly influenced by previous 

professional work and trainings, having worked with an international children's rights 

Charity. She has benefited from work with and training on working with marginalised groups 

of children from a rights based perspective. An advert for proposals by the Research Forum 

for the Child at Queen’s University Belfast on children, with a key thematic focus on child 

protection and children in conflict further refined the problem. The problem struck me as one 

that needs to be researched. The complex context within which asylum operates shapes the 

experiences of unaccompanied children. The research problem (legal protection of UASC in 

the UK) was and still is a compelling concept to research. My supervisory, differentiation and 

review panels also had immense impact on the further development of the research problem, 

their expertise and advice led to the problem as it is at this point in the research.

The rigour of research, the ethical requirements and the practicalities of research led 

to further changes which may be referred to in this research as the trade-offs between 

feasibility, time limit, ethical constraints, practicality and costs. The key thing that has had 

the most impact is the research governance requirements to do research with unaccompanied 

children and young people. According to Thomas and Bryford, direct contact with children 

should be the only way of gaining insight into the problem, if research with vulnerable groups 

of children is to be conducted in an ethical fashion66. There are two reasons for this. One is to

66 Thomas, S. And Bryford, S. Research with Unaccompanied Children Seeking Asylum. BMJ 2003; 327:1400. 
http://www.bmi.com/content/327/7428/1400.full. Accessed on the 6th of February 2012. Nicholas Mays and
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make the design to interview unaccompanied children ethically viable. The second reason is 

to minimise the risk of harm or re-traumatisation. The objective of interviewing 

unaccompanied and separated children on their childhood experiences in the UK asylum 

system is achieved by interviewing former unaccompanied children who are now aged 18 and 

above.

2.5 Methods of the Research Process

The research is divided into the document based and empirical qualitative interviews 

with human respondents.

2.5.1 Documentary Data

The term document covers a very wide range of different kinds of materials that can 

be used in qualitative research. These include personal documents (diaries, letter and 

photographs), official documents deriving from the state (findings of public Inquires), official 

documents deriving from private sources (documents produced by organisations), mass 

media outputs, virtual outputs (Internet resources), and archive materials67. Scot distinguishes 

between two types of documents, based on authorship, personal and official documents, and 

further separates them into private and State documents. Further he classifies the documents 

according to accessibility: closed access, restricted access, open archival and open published. 

The different types of documents are categorised by authorship and access68. Scot’s 

classification of documents is helpful in locating and accessing documentary sources for 

research69.

Scot makes a further set of distinctions, which relate to the criteria for assessing the 

quality of documents, (i) Authenticity- Is the evidence genuine and of unquestionable origin? 

(ii) Credibility- Is the evidence free from error and distortion, (iii) Representativeness- Is the 

evidence typical of its kind, and, if not, is the extent of its untypicality known? (iv) Meaning- 

Is the evidence clear and comprehensible? These are the rigorous set of criteria against which 

documentary sources for research should be gauged and this aids the researcher in the choice 

of appropriate documents70. Documentary and Literature sources of data used in the research 

werevadjudged to be of the standard identified above and are as follows: international

Catherine Pope BMJ 1995; 311:109; http://dx.doi.Org/10.l 136/bmj.311.6997.109 (Published 8 July 1995, 
Accessed on 2nd February 2012)
67 Bryman, A. (2008) Social Research Methods, Third Edition, OUP. Chapter 21.
68 Scott, J. (1990) A Matter of Record. Cambridge: Polity, p. 14-18.
59 Flick, U. (2009) An Introduction to Qualitative Research. Sage. pp. 256-251.
70 Ibid. Scott, J. (1990) p. 6.
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treaties, results of public Inquiries, legal documents and guidelines from United Nations 

human rights specialist bodies, UK legislation, policy documents and reports, case law, 

government department and legislative reports, organisational guidelines and related 

materials. The choice of these variety of sources was to establish a clear theoretical account 

and establish the consistency or otherwise of the account through other documents, in order 

to reach valid conclusions that answer the research questions in a coherent manner.

2.5.1.1 Documents as a source of data
According to Tim Rapely, documents and texts refer to a whole range of written, 

audio and visual documents, key research articles and personal notes, anything that helps 

analysis.71 Documents are archives, a source of information and data, a collection of materials 

that enable the engagement with and thought about specific research problems or questions. 

They can be used in research to consolidate or reject popular views on the subject of study. 

They can also be used to gain valuable knowledge, to form and base arguments upon, or to 

generate new ideas and focus within a chosen discourse72.

Atkinson and Coffey argue that documents should be examined in terms of the 

context in which they were produced and their implied readership. They also refer to the link 

between documents, because they refer to or are a response to other documents, that is inter

connectedness and inter-textuality of documents72. This is particularly important with regards 

to legal treaties of human rights origin and the reports of key human rights organisations.

Various documentary sources or accounts exist74 but the research focused mainly on 

the analysis of already existing data extracted from legal treaties of human, refugee and 

children’s rights origin, official documents, relevant landmark case law, policy documents, 

academic research papers and books, down loaded information from relevant websites, 

leaflets, hand-outs and newspaper cuttings, research reports, Government Inquiry reports, 

recordings of relevant television programmes and relevant news events. Specialised reports of 

United Nations bodies, international organisations and country reports to these bodies.

2.5.1.2 Legal Research
The thesis, employs general legal doctrinal research methodology to systemise legal 

sources and legal arguments in order to identify the normative elements of the applicable law

71 Rapley, T. (2007) Doing Conversation Discourse and Documentary Analysis. London: SAGE, p.132.
72 Ibid, p.87
73 Atkinson, J.M., and Coffey, A. (2004), 'Analysing Documentary Realities', in D. Silverman (ed.) Qualitative 
Research: Theory Method and Practice . 2nd edition; London: Sage. pp.56-58.
74 Hodson, R, (1999) Analyzing Documentary Accounts. Series: Quantitative Applications in Social Sciences. 
Sage University Paper.pl
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and describe them75. Doctrinal research is research into law and legal concepts76. Doctrinal 

research has also been defined as a synthesis of various rules, principles and norms, 

interpretative guidelines and values. It explains, makes coherent or justifies a segment of the 

law as part of a larger system of law. Doctrines can be more or less abstract, binding or non

binding77. Hence, the aspect of the research question that identifies the applicable 

international legal sources, norms and standards to the situation of UASC in the UK. The 

thesis approaches the legal sources and carries out a cognitive inquiry into the law (de lege 

lata), it then establishes the law as it currently is (lex legata) and applies the knowledge of the 

law to the empirical and documentary research findings.

The legal documentary research was guided by the traditional legal doctrinal analysis 

of relevant treaty articles, statutes, UK domestic legislation and relevant landmark case law. 

Thus, upholding the key doctrines derived from the legal framework and principles for 

international legal protection of UASC. The applied legal doctrinal approach was employed 

because it allows for the exposition and analysis of legal rules, and the application of legal 

rules to particular situations.78 In other words, the traditional doctrinal analysis helped the 

researcher to establish and clarify the key sources of legal protection, the law that protects 

unaccompanied children and the obligatory demands it makes on the UK as a State Party to 
the relevant treaties.

What was achieved from this was the creation of coherence and consistency between 

the key treaties within the framework. This is premised on the idea of legal protection of 

UASC and the key norms of universal respect for the human rights of all humans, irrespective 

of the geographical jurisdiction in which they are located or nationality. Other norms include, 

freedom from torture, inhuman and degrading treatment; well-founded fear of persecution, 

non-refoulement, durable solutions, the principles of survival and development, non

discrimination, best interest and participation; within a framework that fulfils obligations 

deriving from these principles, and in a way that the dignity of the unaccompanied child is 

preserved.

The fieldwork findings are then presented and their effectiveness was measured 

within the framework of the doctrinal standards established. This was critiqued in light of the

75 Pattaro E (ed.) (2005) A Treatise of Legal Philosophy and General Jurisprudence. Volume 4, Scienta Juris, 
Legal Doctrine as Knowledge of Law and as a Source of Law. Springer. pp.Sand 11.
76 Hutchinson, T. and Nigel, D. Defining and describing what we do: Doctrinal legal research. Deakin Law 
Review. 2012, Vol. 17 Issue 1, p83-199.
77 Mann, T. (ed.). Australian Law Dictionary. OUP, 2010. p. 197.
78 Chynoweth, P, (2008) Legal Research in Knight A. and Ruddock L. Advanced Research Methods in the Built 
Environment. Wiley-Blackwell. pp. 29-31.
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application and enforceability of the legal provisions, delivery of services within the statutory 

remit and how this affects the experiences of unaccompanied children and professionals who 

work with them. This draws from the empirical qualitative research investigative approach 

which essentially draws from the practicalities of law in terms of how the law works in the 

real world, how unaccompanied children are affected by their experience of the law and the 

role of the major actors in the legal system. While the documentary sources provide the black 

letter provisions of the law and the context, the empirical qualitative research helped remedy 

gaps in knowledge not available from documentary sources and provided by the experience 

of the law in practice.

2.5.1.3 Importance and short fall of Documentary Sources
The difficulty of gaining access to some organisations means that many researchers 

have to rely on public domain documents79. It is important that the context, use, and 

function of documents be taken into account in constructing a specific version of an event or 

process, thereby achieving perspectives that go beyond the members of the field80.

One of the major strengths of the documentary research method is that it builds on 

accounts that have taken many years of professional labour to produce. It therefore produces 

knowledge by building on previous knowledge sources and creating links in research. Other 

qualitative accounts take months often years to build, the documentary sources are already 

available. This saves time and expense of data resource generation and gave the benefit of 

comparisons among a larger number of materials to reinforce, support or disagree with 

findings from the qualitative interviews thereby achieving triangulation.

This enhanced the confirmability and transferability of the research to achieve a high 

standard of research finding, analysis and a deeper conceptual and theoretical outcome.

The major problem with analysing documents is how to conceptualise the relations 

between explicit content, implicit meaning, the context of functions, the use of documents 

and how to take these relations into account in the interpretation of the documents81.

Another limitation is the fact that documentary sources lack the intimate contact with 

the research subject. Again, the influences that shape the research subject may be lost due to 

documentary production, presentation and editing which may cut out important data. As a 

standalone method, analysing documents gives a very specific and sometimes limited 

approach to experiences and processes, however, documents can be a very instructive

7l)Bryman, A. (2008) Social Research Methods, Third Edition, OUP. p.522.
80 Flick, U. (2009) An Introduction to Qualitative Research. Sage. p. 261.
81 Flick, U. (2009) An Introduction to Qualitative Research. Sage. p. 261.
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addition to interviews or observations82. The limitation of the use of documentary research as 

the only method of research was counteracted with qualitative semi structured field work 

findings in this research, which engaged the respondents directly and added the personal 

touch and stories missing from the documentary accounts.

2.5.2 Qualitative Research
Qualitative research is concerned with answering questions about social reality 

and relating the data generated to literature83. The qualitative method was chosen because of 

its ability to deliver contextual understanding, with the view point of the research 

stakeholders at its foundation, and the end product is the development of appropriate 

theories84. The aim of the research is to investigate the phenomenon of legal protection of 

unaccompanied asylum-seeking and separated children. The focus is on the construction of 

the reality of legal protection within the UK asylum framework, and the meanings that the 

young people and professionals use to describe the experience of asylum and social care in 

childhood.85

Qualitative research is designed to collect words, observations, meanings and conceptual 

dimensions that are detailed, contextually sensitive and meaningful.

It produces a description, accounts from field which provide our most intimate contact with

the social world as it really exists86. Qualitative research aims to produce research that is

detailed, contextually sensitive and meaningful, described by Geertz 87as ‘thick

description’88, as opposed to generalized, abstracted explanation of causal analysis (positivist

or quantitative). Bryman defines qualitative research as:
the construction or building of “thick” or multilayered description of conditions 
that make possible not just production of meaning but also meaning itself by the 
researcher, as opposed to generalized, abstracted explanation of causal analysis.89

82 Ibid. Flick, U. (2009). p.261.
83 Bryman (2008) n. 12. p. 395.
84 Denzin, N. and Lincoln, Y.S. (eds.) (2005a) Handbook of Qualitative Research (2nd edn). London: Sage; 
Strauss, A.L. (1987) Qualitative Analysis for Social Scientists. Cambridge: Cambridge University Press.
85 Denzin, N. K., and Lincoln, Y. S. (Eds.). (2000). Handbook of qualitative Research. Thousand Oaks, CA: 
Sage Publications.; Glesne, C., and Peshkin, A. (1999). Becoming qualitative researchers. White Plains, NY: 
Longman.
86 Lofland, J and Lofland L.H. (1995) Analysing Social Settings: A guide to qualitative observation and 
analysis, 3rd ed. Belmont, CA: Wardsworth Publishing
87 Geertz, C. (1973a) Thick description: Toward an interpretive theory of culture, In C. Geertz, The 
interpretation of cultures: Selected essays. Basic Books: New York.
88 See Geertz, C. (1973) The Interpretation of Cultures. New York: Basic Books; Holloway, I. (1997). Basic 
Concepts for Qualitative Research. London: Blackwell Science; Lincoln, YS. and Cuba, EG. (1985).
Naturalistic Inquiry. Newbury Park, CA: Sage Publications.
89 Bryman (2006) Table 25.1 Methodologies and Methods in Research Practice.; Geertz, C. (1973) Thick 
description: Toward an interpretive theory of culture, In C. Geertz, The interpretation of cultures: Selected 
essays. Basic Books: New York.; Basic Concepts for Qualitative Research.
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The qualitative method employed include semi- structured interviews with former 

unaccompanied asylum seeking and separated children. Expert semi-structured interviews 

with professionals working in the asylum sector, statutory and voluntary organisations that 

work with unaccompanied children, policy officers, social workers, legal professionals and 

other key stakeholders. Analysis of the responses is carried out to indicate more informative 

reasoning as well as to provide sufficient clarification regarding asylum and social care issues 

and procedures.

2.5.2.1 Sampling Strategies- selection of participants and qualification criteria
The key quality of all samples is their relation to the aims of the research and the care

taken by the researcher90. Purposive sampling a non-probability form of sampling was chosen 

as the sampling strategy. The goal of purposive sampling is to sample participants in a 

strategic way, so that those sampled are relevant to the research questions91. A purposive 

sampling strategy was adopted for the qualitative semi-structured interviews. The selection of 

the participants was based on the personal childhood experience of asylum and professional 

experience of working with separated children in the legal protection process in the UK. A 

snowballing approach was also employed to contact additional key participants by relying on 

social contacts of interviewees to trace additional respondents92.

2.5.2.2 Key Instruments
The schedule for the questionnaires were developed from the research questions. The 

research questions were developed from a breakdown of the discrete elements of legal 

protection of UASC. The findings from the documentary research and recurring data 

emerging from the data aided the refinement of the questions. The key instruments are 

qualitative semi-structured questionnaires targeted at the expertise of specific research 

stakeholders. Another instrument adopted is the benchmark standards contained in 

international treaties and soft law tools for international legal protection as key instrument for 

analysing data from documentary sources, asylum and social care procedures.

2.5.2.3 Data Collection Procedures
Two types of data were collected, the documentary data93 and verbal data from 

qualitative semi-structured interviews94. The documentary data was mostly collected through

90 Shipman, M. (1997) The Limitations of Social Research (4th edn.) London , New York: Longman, p. 60.
91 Bryman, A. (2008) Social Research Methods, Third Edition, OUP. p.415.
92 Ibid. Bryman, A. (2008) p. 459.
93 Flick, U. (2009) An Introduction to Qualitative Research, 4th edn, Sage. p. 257
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Library and online search in the UK. Data was also collected through trainings, conferences, 

and meetings attended with research stakeholder groups including asylum seeker and refugee 

events, and through email enquiries. Outside the UK, data was gathered through study visits 

to the UN library in Geneva and during attendance of key UN procedures such as the UK 

Universal Peer Review Process, the UN Committee on the Rights of the Child in Session, 

visit to the UNHCR Resource Centre and attendance of the UNHCR legal protection 

presentation. The PhD researcher also visited the, International Committee of the Red Cross 

Resource Centre, and attended its presentation and question and answer session. A study visit 

to the office of the UN High Commissioner for Human Rights was also conducted and I 

attended its presentation from the office of the Special Rapporteur on Freedom of Religion. 

The researcher also conducted study visits to other UN bodies and International organisations 

in Geneva, Switzerland. This included study visits to the UK and French diplomatic missions 

in Geneva. During this visits the researcher asked questions and conducted some informal 

interviews and discussions with various UN and international agency staff and diplomatic 

mission staff.

The second part of the data, qualitative data was collected from a 2 day visit and a two 

week fieldwork in England, an eighteen month period of interviews in Northern Ireland and 

two telephone interviews.

2.6 Qualitative Grounded Theory Methodology
The qualitative research methodology selected is Grounded Theory Methodology 

(GTM). It shares some qualities with other qualitative methods. Like other qualitative 

methods, it focuses on everyday life experiences. It is an interactive enquiry process between 

researcher and research stakeholders95. It also values stakeholder perspectives and a 

descriptive reliance on people's words.96 However, GTM is also different from other 

qualitative methods, because it is a strategy of choice for analysing data resulting from 

interviews and documentary sources. Theoretical sampling was carried out to seek pertinent 

data on the discrete elements of asylum and social care, in order to elaborate and refine the 

categories to identify emerging findings/theories97. Subsequently, it helped achieve synthesis 

of the two qualitative approaches employed in the research. It aided the analysis of the data in 

order to achieve a close fit between documentary and interview sources.

94 Flick, U. (2009) p. 156.
95 Glaser, B.G. and Strauss, A.L (1967) The Discovery of Grounded Theory: Strategies for Qualitative 
Research. New York: Aldine.
96 Marshall, C., and Rossman G.B., (2011) Designing qualitative research 5th edn. Sage Publications, p. 92.
97 Op. Cit. Flick, U. (2009) p. 423.
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A study focusing on individual life experiences typically relies on an in-depth 

interview strategy, although this is often supplemented with other data. The primary strategy 

was to capture the deep meaning of experience in participants own words.98 The data used to 

supplement the data from the qualitative interviews is documentary.

The choice of mixed qualitative method, documentary and semi-structured qualitative 

interviews is informed by the nature of the inquiry, the research questions, the cross 

disciplinary nature of the inquiry and the types of data available on the topic of interest. This 

was also informed by the key actors, factors of significance in the field of interest, the desire 

to answer the question with data which brings out the variety of views, the approaches of the 

research stakeholders and interdisciplinary subject areas. The mixing of qualitative methods 

achieves multiple views in the construction of the social reality of unaccompanied children in 

the UK asylum and social care systems. In other words, the research examined reality by 

using different approaches to come up with richer multiple perspectives and different 

explanations from the different identified sources, in order to do justice to the complexity and 

technicalities of legal protection in the international protection regime and the UK child 

asylum and social care systems.

2.7 Analysis of Documentary and Qualitative Research Data
The bricolage interpreter adapts mixed technical discourses, moving freely between 

different analytic techniques and concepts, through a multiplicity of conceptual approaches". 

The key conceptual approaches were developed from key disciplinary concepts in child 

rights, human rights and social care practice with unaccompanied children. Proper 

documentation and execution of procedures in qualitative research is one of the requirements 

to make the account believable and verifiable. This shows the rigour of the research and 

makes transferability possible.

The key procedures followed in this research are divided into the following phases 

pre-search: defining the documents to be included or excluded in addition to the reasons for 

the decisions: a protocol for the search, collection, coding and organisation was developed to 

correspond with the data analysis method, essentially this was the sampling, search and 

collecting phase.

98 Ibid. Marshall, C., and Rossman G.B. (2011)
99 Kvale, S. and Brinkmann, S. (2009) Interviews, 2nd (edn.) Sage, p.233.
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The coding of research data is the starting point for most forms of qualitative data analysis100. 

Strauss and Corbin's approach to the coding process under grounded theory are open, axial 

and selective coding101. Open coding was carried out to develop concepts, then axial coding 

was carried out to elaborate the relations between the categories using a coding paradigm. 

The paradigm is legal protection of unaccompanied children and young people. The data 

from the documentary sources and qualitative interviews were subjected to the coding 

paradigm. Within the paradigm the context and intervening conditions were identified in the 

data, then the causes, strategies and consequences were identified. This subcategories were 

related to the main category of legal protection, using inductive and deductive reasoning102.

The search phase was conducted with the research question to be answered and the 

goals of the research acting as guide for choice of material; words, themes and ideas. Tables 

were created with reference to each research objective and corresponding document, 

codification of relevant sentence or paragraph, tabulation then analysis based on the research 

questions and in accordance with the chosen qualitative interpretative theoretical and 

grounded theory epistemological approach. An integrated approach was employed using the 

derived data as a review of literature in each chapter, rather than a quantitative tabular 

presentation of documentary research findings.

In order to code findings from the documents, interesting themes were noted, specific 

distinct themes highlighted and compared with the existing themes, in addition to new themes 

to see if they contradicted prior findings in order to rethink and refine analysis. The aim of 

analysis was to produce knowledge from the chosen body of materials. The coding and 

analysis was developed from pulling out words, themes, ideas, concepts and categories in the 

data about the legal protection of unaccompanied and separated children, these were grouped 

together to make categories for further analysis, in this instance strands of reasoning were 

developed from the categories.

The findings from the documentary sources were analysed further using the findings 

from the in-depth semi-structured qualitative interviews to achieve a multi-layered 

description to produce deep meaning and a detailed account of findings, showing immersion 

in literature text and interview data, while giving room for audit of trails and processes 

followed to achieve credibility in the research. Discrepant evidence was treated with great 

care because it is important in the qualitative research process. A further review of literature

100 Op. Cit Bryman ,. A.(2008) Social Science Research Methods, p.550
101 Op. Cit. Flick, U.(2009). n. 93. p. 307.
I02lbid. Flick, U. (2009) p. 311.
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relevant to the discrepant account and verification from other sources was carried out, were it 

could not be reconciled, detailed explanations and conceptualisations are carried out; where it 

constituted a significant contribution to knowledge this was noted.

2.8 Ethics and Research Access
Due to the politically sensitive nature of child asylum and the vulnerability of 

unaccompanied children, the research was carried out with unaccompanied young people 

aged 18 and above to minimise the possibility of harm or re-traumatisation. The key ethical 

issues that the ethics documents and research addressed are voluntary participation, welfare 

of participants, confidentiality, continuous informed consent, power relations, credibility, 

data protection and management, research dissemination, welfare of researcher, access and 

gatekeepers. The research achieved ethical Approval from the School of Law Ethics 

Committee before Differentiation.

The PhD researcher also applied to various Local Authorities and stakeholder 

Institutions for research access, ethics and approval. A total of 17 such applications were 

made. The major ones are the Integrated Research Application Process (IRAS), which 

involved ethical process checks, processing of an indemnity sponsored by Queen's 

University, processing of research placements and honorary contracts, undergoing Access NI 

enhanced check, health check and undergoing the Good Research Practice (GCP) Training. 

The PhD researcher applied for and achieved a further Approval and Ethics vetting from the 

Association of Directors of Children's Services in England (ADCS) after individual Research 

Approval Applications to local Authorities in England because a multi-site research taking 

place in more than three Council areas in England has to obtain Research Approval from 

ADCS. By far the most bureaucratic, difficult and lengthy process of Approval is the 

Northern Ireland aspect were IRAS was carried out because social workers are located within 

the National Health Service (NHS) health and social care structure in Northern Ireland.

Apart from the various procedures carried out above access was also negotiated 

through, telephone, email and personal contact with research stakeholder institutions and 

persons. The snowballing method also helped, because persons who were interviewed on the 

research aided access to other stakeholders.

2.8.1 Voluntary and informed consent
The Social Research Ethical Guidelines and the Data Protection Act of 1998 is the 

legal and policy framework that informed the process. The informed consent of the
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respondents was sought by an explanation of the full purpose of the research, intended 

outcomes in accessible media and understandable language. The risks or problems associated 

with the research such as re-traumatisation, and arranged source of help was discussed 

beforehand. In addition any one with current traumatic symptoms was excluded from the 

research. High risk vulnerable and all other respondents consented understanding the full 

implication of the research and the safeguards in place. Information on the Research Student 

and her role in the research, along with a brief summary of the methods and time plan was 

handed out to all participants. The voluntary nature of participation and the ongoing nature of 

consent were reiterated throughout the interview process. The two groups of respondents are 

Gillick competent; however additional consent was sought from the stakeholder organisations 

were the participants were accessed. The notion of Gillick competence is to test the ability of 

a child to give consent based on maturity and understanding of the advantages and 

disadvantages of a decision103.

The communication was friendly, written in simple understandable language. 

Information leaflets were colourful using drawings and verbal explanation and scenario 

enacting activities were designed to help understand what the research is about and what they 

are agreeing to.104 There principles of ethical research were adhered to during the research 

cycle: informed consent documentation, voluntary ongoing informed participation, 

confidentiality, method of recording data, storage and use of data, destruction of data, right to 

dissent, right to information located in the Appendix.

The PhD researcher kept a signed copy of the consent document and one was given to each 

participant. The participants were given the option of manual or taped recording of the 

interview. The consent was on-going and prompts about the on-going nature of participant 

consent were mentioned at various points during the interview. The final date on which 

consent may be withdrawn was also stated and verbally communicated to participants. The 

participants were informed that they could terminate the interview process or withdraw 

consent without explanation. All the procedures stated were followed in a more standardized 

version for the medium/low risk participants.

103 Gillick v West Norfolk & Wisbech Area Health Authority [1986] AC 112, [1986] 1 FLR 229, [1985] UKHL 
7.
104 Lewis, V. (2003) 'The Reality of Research: An Introduction' In Mary Kellett, Sandy Fraser, Sharon Ding 
(eds) The Reality of Research with Children and Young People. London. Sage; Masson, J. (2004) ‘The Legal 
Context’, Fraser, Lewis, Ding, Kellett and Robinson (eds.). Doing Research with Children and Young People, 
London, Sage; Alderson, P. (2004) ‘Ethics’ in Doing research with children and young people in Fraser, Lewis, 
Ding, Kellett and Robinson (eds.) The Reality of Research with Children and Young People.
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2.8.2 Confidentiality

Confidentiality is a key requirement in ethical research, it entails taking considerable 

care not to pass on or disclose information and the use of information only in ways which 

protect the identity of those who provided it.105 This principle was adhered to in this research. 

Data resulting from the research is accessible only to the research student and if need be the 

Supervisory team.

High/Medium risk: The professionals are medium risk while unaccompanied young 

persons are deemed to be high risk due to their vulnerability. Confidentiality was offered to 

the two groups of respondents, the low risk professional respondents and the high risk 

respondents. For the high risk respondents (UASC), the paradigm for disclosure of abuse 

was part of the process of obtaining informed consent. The disclosure of abuse was 

anticipated only in cases, where it was necessary to disclose information to mitigate harm or 

risk of harm to the participants or others.

The reason for the precautions taken is that qualitative research relating to vulnerable 

people or sensitive topics have very small numbers of people or contain very specific groups 

in particular geographical areas, which make maintenance of anonymity very difficult. 

Consequently, sensitive researchers must ensure that the respondents will not be easily 

identifiable by research findings.106 The research made the data anonymous107 by the use of 

pseudo- names during the field work process, data entry and thesis writing; removal of 

identifiers108 such as location and country of origin; total cleaning up of the data set and 

sensitive destruction of the data will be carried out on completion of the research and 

necessary publications.

2.8.3 Data Protection and Management

The 1998 Data protection Act states that anyone who processes personal data must 

comply with eight principles: fair and lawful processing; processing for limited purposes; 

adequate relevant and not excessive; accurate and up to date; not kept for longer than 

necessary; processed in line with rights; secure; and not transferred to other countries without 

adequate protection. The research was carried out bearing these principles in mind.

105 Masson, J. (2007) ‘Moral and Ethical Issues’ in Doing Research with Children and Young People. Op. cit. 
p.52-53.
106 Liamputtong, P. (2007) Researching the vulnerable: A guide to sensitive research methods. London: Sage 
Publications.
107 Lee, R. M. (1993) doing research on sensitive topics. Sage. p. 171.
108 Ibid.
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The management of data was considered right from the design stage of the research to 

collecting, recording, storing and disposing of data. The high risk participants chose pseudo

names at the commencement of the interview. All recordings were made using the pseudo

names. The recording was achieved through the use of an Echo Smart Pen and dotted paper, 

the audio and dotted paper note where uploaded and encrypted online at the end of each day 

of interviews. An Olympus digital recorder was a back-up tool, the PhD researcher ensured 

the Smart Pen was charged, carried extra batteries and the USB charger for the Smart Pen 

with her. The digital and manual documents resulting from the research were kept in locked, 

password protected or encrypted environment throughout the research cycle, and anonymised 

in the presentations, thesis and other publications arising from the research. The presentation 

of the data represents a true, sensitive and positive presentation of the findings of the 

research. The privacy of data of all categories of participants is assured by careful 

implementation of these procedures and ethos of research.

2.8.4 Safeguarding the Rights and Welfare of Research Subjects
The research was explained fully to all participants orally and they were given a 

research information sheet in a simple and understandable language (see Appendix). The 

communication in the research information sheet included what the project is about and its 

aims, ethical issues such as informed consent and dissent, disclosure of abuse, explanation 

that participation is voluntary and ongoing, withdrawal is without consequence and does not 

have to be explained. Informed consent documents were given to each Participant in 

duplicates and explained orally. The participants and the researcher were required to sign the 

documents and give a copy to the researcher at the start of each formal interview.

It was explained to participants and included in the letter of invitation to participate 

that participation in the research does not have any influence nor confer benefits on issues 

such as immigration status or access to services; that participants may choose to answer 

questions in any order which suits them or not answer at all. Participants may choose to bring 

peers or siblings with them so far as confidentiality is respected. Participants were given 

information about the researcher and Queen’s University Ethical framework for research 

which binds the actions of the researcher. All the interviews took place in private, visible 

environments which respected the participant’s right to privacy and well-being. The data is 

interpreted in a way that the voices of the participants positively informed the research. A 

sensitive approach that puts the dignity and best interests of participants first and significantly
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decreases the likelihood of harm taking place as a result of the research was taken throughout 

the research cycle.

Whenever a participant appeared upset, I suggested a break or stopped the interview 

process to reconvene later or total termination depending on the assessment of the situation. 

There was no case of where the interview had to reconvene later. Follow-up procedures for 

taking care of participants who were traumatised had been set up with other organisations 

with expertise beforehand. Plans for appropriate documentation and protection mechanisms 

were made and followed throughout the research.

The interviews were flexible to accommodate the diversity of origin of the former 

unaccompanied children. A guide of the questions to be covered was drawn up. The questions 

were asked in different ways and sometimes repeated to validate the responses. More 

importantly, the research focused on the

legal protection within the UK social care and asylum systems, and not that of the country of 

origin or transit or traumatising events, although the young people did divulge such 

information in the process of the interviews. The questions were sequenced and asked 

sensitively such as to reduce the risk of causing the harm of re-traumatisation to vulnerable 

participants.

Each high risk respondent was debriefed after each interview to make sure they were 

taken care of. The debriefing procedure clarified information outlined at the beginning, aims 

of research, how it will progress. Participants were asked if there was anything they were 

unsure of or upset about concerning the research process. Quality time was spent responding 

to questions and handing out relevant information leaflets on free phone helpline numbers of 

where to get help. Time was also spent on information on the final timeline for withdrawal of 

consent. Follow-up plans were made were appropriate and appropriate protection procedure 

report was entered. In case of a disclosure of abuse, contact had been initiated with migrant 

and civil society organisations to take care of the reporting mechanism. However, no such 

immediate harm disclosure was made.

2.8.5 Safety and Welfare of Researcher
The nature of qualitative field inquiry into sensitive topics means that researchers to 

take care of their welfare in terms of physical, emotional, ethical and professional danger109. 

The researcher's welfare was taken care of by having a time-table for research interviews 

drawn up before sessions and emailed to the supervisory team. The PhD researcher

109 Lee-Treweek, G. and Linkogle, S.(eds.) (2000) Danger in the field. Routledge.
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telephoned her supervisory team at the end of each interview or day to inform them that she 

had finished the interview and was safe. In addition. The PhD researcher also debriefed after 

each group of interviews with her Supervisory team.

2.8.6 Conflict of Interest and Power relations
The researcher is conscious of her experiences of the UK asylum system and strove to 

maintain objectivity. Power relations in terms of the vulnerable participants were over-come 

by the research design and the approach of the study. It consists of a variety of principles, 

which include voluntary participation, best interest, non-discrimination, respect for dignity 

and privacy, confidentiality, data protection, democratic values and respect for diversity 

(race, culture and religion). My experience of working with children and vulnerable groups 

from a rights and human dignity based perspective also helped. The methods used to 

negotiate relationships before and during the research, reduced power imbalance 

considerably.

2.8.7 Gatekeepers and Access
Access to research sites is a tricky issue, especially when sensitive topics are being 

researched. That is why a purposive sampling method110 was used in addition to over 

sampling of respondent organisations. Contact was made with gatekeepers, ranging from 

service provider organisations to refugees to obtain access to the former unaccompanied and 

separated children who access their services or have done so in the past. In addition, The PhD 

researcher attended major refugee events, telephoned and emailed several stakeholder 

organisations to gain trust of the practitioners, potential interviewees and learn about refugee 

experiences first hand.

2.8.8 Dissemination
The dissemination of research findings is an important aspect of the research cycle, 

which shares knowledge gained during the research with the research stakeholders and 

others. Dissemination is also important if policy and practice change is to take place* 111. The 

research has culminated in a PhD thesis, presentations at academic seminars and conferences. 

It is hoped that academic publications will follow from these. . Similarly, a copy of the study 

in a condensed electronic form is to be forwarded to participants and institutions who

110 Op. cit. Bryman (2008) pp.460-461.
111 Lawrence, R. Research dissemination: actively bringing the research and policy worlds together. Evidence 
and Policy. A Journal of Research, Debate and Practice, Vol. 2. No. 3, August 2006, pp. 373-384 (12).
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indicated interest in having copies. Copies of the study will also be sent to the Association of 

Directors of Children's Services and the NHS Trusts as part of the agreed requirements for 

Approval.

2.10 Conclusion
This Chapter explains and justifies the methods adopted in carrying out the research, 

the sampling strategies adopted, the key research stakeholders, the research problem 

formulation, research design, methods, sampling, data gathering process, data analysis 

process, research execution, ethics, access, and the challenges faced in executing the research 

with the aim of explaining how the research comes to the conclusions and helping other early 

career researchers who would like to carry out similar research appreciate key elements of the 

research process.
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Chapter Three

The Legal Framework for the International Legal Protection of 
Unaccompanied Children

3.1 Introduction
Modern Nation States recognise the moral and legal obligation to accept people 

fleeing from persecution. The obligations are derived from international treaties, universal 

human rights, refugee and child rights ideals. This chapter establishes the legal and normative 

provisions at the international and regional levels that are applicable to unaccompanied and 

separated children. Within the context of the research question on the standards set by 

international human and refugee right laws and the norms applicable to UASC, the chapter 

establishes the obligations of State Parties to international human rights treaties, specifically 

the United Kingdom. The chapter appraises the legal protection measures within the 

international treaty framework, applicable legal norms and interpretative soft law instruments 

to argue for an international human, refugee and child rights framework for the legal 

protection of UASC.

There are competing discourses of legal protection and immigration control 

predominant in present day asylum rhetoric. This is because governments need to address the 

conflicting needs of the State to control its borders, protect its citizens from terrorists. At the 

same time governments are obliged to adhere to their legal, moral and treaty obligations to 

provide a safe haven for those fleeing persecution within the influx of hordes of unwelcome 

mixed complex migrant populations. Satisfying these conflicting goals at the same time may 

ultimately prove challenging, yet States continue to struggle to find ways to appear to meet 

both. What are the invisible shortfalls of meeting these goals.

The chapter argues that the legal framework for the international legal protection of 

separated and unaccompanied asylum seeking children (UASC) is a multi-layered and 

complex system. This sets the background for domestic protection, the legal obligations of 

the United Kingdom (UK) and the rights entitlements of UASC within the context of refugee 

protection and asylum. The Chapter begins by establishing the legal force of the international 

treaty framework

The thesis notwithstanding the complexity of the various applicable international and 

regional refugee and child rights legal tools form a framework system for the legal protection 

of human and fundamental rights of UASC as we shall see in subsequent chapters.
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3.2 The legal force of International Treaties and their Power to Protect
The purpose of identifying the legal force of international human rights treaties is to 

establish the binding contractual nature of these treaties, even within the framework of 

dualism, the principle of State sovereignty and the primary subjects of international law. The 

crucial legal argument is that, international human rights treaties are legal instruments of an 

international character, with international and domestic obligations centring on both 

governmental obligations and individual entitlements, destined for domestic application but 

open to the scrutiny of the international community and key institutions such as treaty bodies. 

This provides legal justification for legal rights entitlements of unaccompanied and separated 

children.

The Vienna Convention on the Law of Treaties provides the rules that govern 

international treaties between States112. It defines the key terms of what constitutes a treaty, 

and who a State party to a treaty is. It also defines the nature of modifications a State might 

apply to the functioning of a treaty in its territory113. In addition it defines the means by 

which a State may express consent to be bound by a Treaty and who has the authority to enter 

into a treaty114. The important thing is that the State then incurs legal obligations under the 

legal principle “Pacta sunt servanda" meaning every treaty in force is binding on all the 

parties and must be carried out in good faith. The rules that guide interpretation require the 

State to interpret the treaty in accordance with the ordinary meaning of the terms of the treaty 

including preambles, annexes, prior agreements made by the parties, the context and any 

subsequent agreement between the parties115.

The legal principles governing the hierarchy of sources of international law are of 

three main categories. The first is lex posterior derogate priori, that is later rules prevail over 

earlier rules. However, this is not applicable where the later rule derives from a lower source 

than the earlier treaty except in circumstance where the earlier treaty provides for the 

possibility. The second is lex superior derogate inferiori, that is, a rule from a superior source 

prevails over that from an inferior source. The third is lex specialis derogate generali, that is 

a particular rule prevails over a general rule. There is a presumption that the treaty laying 

down the general rule intended to leave room for the application of more specific rules, which 

already existed or might be created in the future, even though the specific rules might be

112 Article 1, 1969 Vienna Convention on the Law of Treaties (VCLT); Venice Commission (2006) 
The status of International treaties on human rights. Council of Europe Publishing, p. 11.
113 Article 3, on reservations Articles 19-22. Ibid. nl.
114 Article 2, 6, 11-17.
115 Article 31 (VCLT) and Article 2 1945 Charter of the United Nations.
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derived from an inferior source116. In the case of a conflict between previous obligations and 

new ones, the obligations under the Charter of the United Nations have priority117. When a 

treaty specifies that it is subject to, or that it is not considered incompatible with an earlier 

treaty, the provisions of the other treaty prevail1 lx. Where the State parties to an earlier treaty 

are parties to a later treaty, but the later treaty is not suspended or terminated, the earlier 

treaty applies only to the extent that its provisions are compatible with those of the later 

treaty119.

This section has set out the origins of the obligation and responsibilities of States, the 

legal principles that guide the application of international treaties, where international legal 

treaties derive their binding force, thus the ability to provide legal protection, which is the 

central focus of the thesis.

3.3 The International Legal Framework for the Protection of Unaccompanied Children
This section appraises the key substantive provisions of human rights treaties and soft 

law instruments that govern the interpretation, application and practice that are contained in 

the international legal protection framework for unaccompanied children. The key treaties 

focused on in this research are the 1989 Convention on the Rights of the Child, the 1951 

United Nations Refugee Convention and its 1967 Protocol, the European Convention on 

Human Rights, European Union statutory measures, the applicable elements of the 

International bill of Rights: Universal Declaration of Human Rights (UDHR)120, International 

Covenant on Civil and Political Rights (ICCPR)121, International Covenant on Social, 

Economic and Cultural Rights (ICESCR) and other key human rights and international 

treaties.

In order to aid the interpretation, application and practice, the chapter identifies the 

key norms applicable to the situation of UASC emanating from the treaties as gleaned from 

the Universal Periodic Review process, country of origin reports and concluding 

observations, General Comments of human rights bodies and other soft law tools.

116 Akehurst, M. British Yearbook of International Law, 1995, Vol.41, Issue 1, pp. 273-285.
117 Article 30(1) (VCLT) Op.Cit. n. 1; Object and purpose of the United Nations Article 1 and Article 103 UN 
Charter.
118 Article 30(2) (VCLT) Ibid. n. 6.
119 Article 30(3) (VCLT) Ibid. n.7.
120 UDHR a UNGA resolution is regarded as the precursor of first generation rights still a declaration, 
considered not to be legally binding, however some of its provisions have found their way into the ICCPR and 
ICESCR; in the form in which they appear in these later instruments some of them are regarded as having 
attained the status of jus cogens or the status of customary international law.
121 Considered a law making treaty in that it sets standards and may modify or abolish existing rules.
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The thesis will focus less on the Optional Protocols on the Sale of Children; Child 

Prostitution and Child Pornography; and on a Communications Procedure. This is because 

the Procedure is not yet functional. It is also important to note that the UK has not ratified the 

Procedure and does not recognise the jurisdiction of the CtRC in this respect. Other legal 

instruments include the 1979 Convention on the Elimination of all forms of Discrimination 

against Women (CEDAW), the 1990 United Nations Convention on the Protection of Rights 

of all Migrant Workers and all members of their family. Convention Against Torture 

1984(CAT), Convention on Elimination of all forms of Racial Discrimination 1965(CERD), 

Convention for the Protection of All Persons from Enforced Disappearance, the United 

Nations Conventions Against Transnational Crime (UNOTCC) and the Palermo Protocols 

form the key international treaties applicable to separated children122.

3.4 Children as Right Holders: The Convention on the Rights of the Child

This section examines the legal protection afforded to unaccompanied asylum seeking 

and separated children under the provisions of the CRC, its key principles and the compliance 

of the current framework of legal protection to the CRC’s standards. The CRC is the only key 

international treaty that addresses unaccompanied children in its substantive provisions, it 

establishes the standards of rights UASC enjoy, the scope of the treaty and the obligations of 

States towards them. The thesis employs the CRC key norms as the foundational basis for the 

legal protection of UASC.

According to Archard, the United Nations 1989 Convention on the Rights of the Child 

(CRC) is ‘an unavoidable starting point for the discussion of the legal rights of children’123. It 

is also the most ratified124 and comprehensive international legal treaty with respect to 

children’s rights. Hence, its status as lex specialis for children. The CRC is a responsive 

treaty with key robust mechanisms such as Protocols that address key protection issues in 

relation to children. It also has a dynamic body of experts which has been active in receiving 

and commenting on State reports, and issuing General Comments on key child rights issues.

122 Heads of State from more than 80 different countries came to Palermo on the 15 November 2000 to sign one 
or both of the Palermo Protocols against human trafficking, especially in the case of women and children; and 
protocols against the smuggling of migrants. A landmark occasion in the combat against modern slavery and 
exploitation.
123 Archard D. (2004) Children, Rights and Childhood, Second Edition, London, New York, Routledge. p.58
124 1989 United Nations Convention on the Rights of the Child instruments of ratification, a total of 140
signatories and 193State Parties to the Convention, with the United States of America and Somalia failing to 
ratify the Convention. Available at:
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-l l&chapter=4&lang=en accessed
on 22nd December 2013.
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The body of experts has recently started developing the process for receiving individual 

complaints125. The justification for making a lex specialis the framework treaty for the legal 

protection of unaccompanied children is that children have special protection needs, captured 

in the text of the 1959 Declaration on the Rights of the child, “the child by reason of his 

physical and mental immaturity, needs special safeguards and care, including appropriate 

legal protection"126.

The thesis makes an argument for the interpretation and implementation of CRC 

principles, obligations and rights, to aid the legal protection of separated children within the 

UK context of child asylum and social care. This is important because existing literature and 

research has focused on general analysis of the CRC127, except for core United Nations 

guidelines that have analysed the situation of unaccompanied minors outside their country of 

origin

Studies of childhood, children, socialisation of children and other researches on 

children are a meeting place for different theories, multitude of perspectives and 

disciplines129. For this reason, the discourse is cross disciplinary and is best approached from 

a holistic point of view, based on the rights and entitlement of children.

The ability of children to hold rights and what rights they hold has been the subject of 
debates in the social sciences. The major theories are the will and the opposing interest theory 

of rights. The academic debates now generally agree that children are right holders120. The

125 Complaints may be received from territories which recognise the Jurisdiction of the Committee on the Rights 
of the Child under Article 1(3) of the 2011 Optional Protocol on a Communications Procedure which became 
operational in 2014, but still requires more signatories to come into force. Available at: 
https://treaties.un.org/doc/source/signature/2012/CTC_4-l Id.pdf
126 Preamble Declaration of the Rights of the Child, adopted by UN General Assembly Resolution 1386 (XIV) 
of 10th December 1959.
127 Fortin, J. (2003) Children’s Rights and the Developing Law,2nd edition, Lexis Nexis Butterworths, London 
p. 13; Buck, T. (2011) International Child Law, 2nd Edition, London, New York: Routledge; Van Bueren, G. 
(1998) The International Law on the Rights of the Child, Kluwer and Martinus Nijhoff, Netherlands; Archard, 
D. Ibid, n 10.
128 United Nations Committee on the Rights of the Child, General Comment No. 6 (2005) Treatment of 
Unaccompanied and Separated Children Outside their Country of Origin CRC/GC/2005/6; General Comment 
No.5 (2003) General Measures of Implementation of the Convention on the Rights of the Child; UNHCR (2008) 
UNHCR Guidelines for determining the best interest of the child; Separated Children in Europe Programme 
(2009) Statement of Good Practice, 4th revised edition, edited by Terry Smith, Separated Children in Europe 
Programme, Save the Children and UNHCR.
129 Qvortrup J., Brady M., Sgritta G. and Wintersberger H., (eds.), Childhood Matters: Social Theory, Practice 
and Politics, European Centre Vienna, Avebury, Ashgate Publishing, p. 164.
130 Proponents of Children as Right holders, Fortin, J. (2003) Children’s Rights and the Developing Law,2nd 
edition, Lexis Nexis Butterworths, London p. 13; Archard D. (2004) Children, Rights and Childhood, Second 
Edition, London, New York, Routledge. p.54; The Interest Theory originated from the work of Jeremy Bentham 
(1987); Raz, J. (1986) The Morality of Freedom Claredon Press; Campbell, T. (1992) ‘The Rights of a Minor' in 
P Alston, S Parker and J Seymour (eds.) Children, Rights and the Law Oxford: Oxford University Press; 
MacCormick, N. (1982) Legal Right and Social Democracy: Essays in Legal and Political Philosophy Claredon 
Press; The major proponents of will theory Feinberg, J. (1980), Rights, Justice and the Bounds of Liberty:
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point then is that, unaccompanied children by virtue of their humanity, and regardless of their 

capacity and competence, to demand and waive rights, are right holders. Thus, issues 

concerning UASC impose legal and moral restraint on the acts of governments and persons 

who come in contact with them. This is because of their status as humans, obligations derived 

from codified and agreed international legal protection laws, which include the CRC.

In modern childhood thought, politics, policy and legal practice children are factually 

recognised as right holders with a separate social and legal status in international, regional 

and domestic law jurisdictions, through statute provisions, case law, international customary 

law, and the pronouncements of key international bodies, policy development and change131. 

However given the limited reach of international law, the CRC is extremely important in 

ensuring the respect of rights and response by States to unaccompanied children under their 

jurisdiction132. There are some key unique features which distinguish the CRC from other 

human rights treaties. It has no general derogation clause which allows States to suspend 

certain fundamental rights such as torture and arbitrary detention in times of emergency. This 

means that if it is properly implemented, in certain cases the CRC ensures that children are 

better legally protected than adults133.

However, for all the utopia of a universally ratified international binding instrument, 

most of the world’s children are still yet to benefit from the legal protection intended by the 

authors and advocates of the instrument. The irony of the international protection of 

children’s rights and disparity in the rights enjoyed by children is nowhere more visible than 

in the discourse about the forced international migration of separated children. UASC are 

driven by inhuman and unbearable conditions of abuse of children in several jurisdictions of 

the world. Territorial jurisdictions where they ought to have been protected by the rights 

codified in the CRC. The failure to protect, means that refugee children suffer a form of 

double jeopardy. In other words, “refugees are human rights violations made visible”134. A

Essays in Social Philosophy, Princeton University Press; Hart, H L A, ‘Are There Any Natural Rights? 
Reproduced in J Waldron (1984) Theories of Rights Oxford University Press.
131 International Human Rights Treaties apply universally to all human with exception to age related rights; 
UNCRC is a child specific treaty; Specific pronouncements of International Human Rights Bodies, for example 
Human Rights Committee- General Comment on Article 24, paragraph 4, 'The Right to special measures of 
protection belongs to every child because of his status as a minor’.
132 Goodwin-Gill, G.S., (1995) Unaccompanied refugee minors: The role and place of international law in 
pursuit of durable solutions. The International Journal of Children’s Rights Vol. 3: 405-416, 1995. Kluwer 
Publishers. Netherlands.
133 Cohn, I., (1991) ’The Convention on the Rights of the Child: What it Means for Children in War,’ Vol. 3 
IJRI 291; there is no possibility to derogate from Arts. 37 and 40 of the CRC (torture, arbitrary detention, 
administration of justice guarantees).
134 Moore, J. “Refugees and Foreign Policy: Immediate Needs and Durable Solutions.” Address delivered at the 
Kennedy School of Government. Harvard University, 6th April 1987.
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denial of their human rights made them refugees in the first place; and as child refugees they 

are also frequently abused, as the most vulnerable category of an already vulnerable 

population’135.

Central to the discussion of children’s rights are the special rights held by children as 

humans in recognition of their distinctive status. Some of these rights are special to them as a 

specific group of humans. There are other universal rights they enjoy in common with other 

human beings, the rights they do not enjoy due to their age and the inability to exercise such 

rights. It is also important to note, that this includes the concept of child specific rights, a 

contemporary and child sensitive understanding of persecution, which encompasses many 

types of human rights violations including violations of child specific rights136. Children are 

entitled to a range of child specific rights set forth in the CRC. These rights recognise their 

young age and dependency and are fundamental to their protection, development and 

survival. The rights include those codified in the CRC but are not limited to them137. The 

CRC in its preamble recognises international standards applicable to children in Article 23 

and 24 of the ICCPR and Article 10 (3) of the ICESCR. Against the background of the CRC 

preamble and other codified rights, the thesis argues that international human rights treaties 

and instruments are universal and apply to children as well as adults, except those rights that 

are age related or which children lack the capacity to exercise.

3.4.1 The Substantive Provisions of the 1989 Convention on the Rights of the Child
First the CRC defines the child in Article 1 as ‘anyone under the age of 18 except 

under the applicable law the age of majority is reached earlier’138. Experts have grouped the 

children’s rights into four core rights or child rights principles. The right to life survival and 

development Article 6 at the centre, the other core rights and principles are participation 

Article 12, non-discrimination Article 2 and best interest Article 3139. LeBlanc classifies the

135 Human Rights Watch (2002) Promises Broken- An Assessment of Children’s Rights on the 10th Anniversary 
of the Convention on the Rights of the Child [Web document): 
http://www.hrw.org/campaigns/crp/promises/refugees.html Accessed October 2, 2009.
I36UNHCR, Guidelines for International Protection: Child Asylum Claims under Articles 1(A) (2) and 1(F) of 
the 1951 Convention and/or 1967 Protocol relating to the Status of Refugees. HCR/GIP/09/08 22nd December 
2009. Para 13p.8.
137 UNHCR, Guidelines for International Protection No. 8, Paragraph 13.
138 Article 1 CRC defined as such to accommodate non-western cultures such as the Islamic states where the age 
of majority is considered less than 18 and secure the maximum number of States for ratification on the 
Instrument.
139 See Committee on the Rights of the Child; UNHCR Executive Committee of the High Commissioner’s 
Programme, Standing Committee on International Protection of Children of Concern.
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rights as membership, survival, protection and empowerment rights140. Hammarberg refers to 

them as four ‘P’s, Participation, Protection against discrimination, Prevention of harm. 

Provision of assistance and basic needs141. Hence, the key four principles and norms 

identified by the CtRC guide the legal protection of UASC. All the other rights fit under these 

four categories.

All rights held by children are important and inalienable, subject to the principle of 

indivisibility142 as with other human rights held by other right holders. The CRC codifies 

both civil and political rights; and social, economic and cultural rights.

As the CRC comprehensively codifies children's rights, the thesis argues that if the 

CRC is applied fully it could mitigate the problems associated with State discretion and the 

implementation of rights arising from the general international human rights instruments 

which apply to non-citizens. This is because it contains certain rights directed especially at 

children and it has no mechanisms for derogation. The CRC has the capacity to resolve the 

legal dynamics of dealing with unaccompanied children through the medium of contradictory 

set of laws: immigration, child protection and international human rights law within the 

context of refugee determination and asylum.

The significance of this is that the CRC provides a perspective, which articulates the 

rights of children in human rights terms. This is what is portrayed in the four general 

principles as contained in Articles 2, 3, 6 and 12 of the CRC143. There are also other 

provisions of particular importance to unaccompanied children such as family reunification, 

privacy, protection from abuse, neglect, negligence and exploitation, special protection and 

assistance for children deprived of family environment, adoption, protection and assistance 

for the refugee child, periodic review of treatment and social care144, children of 

minorities/indigenous groups, child labour, abduction sale and trafficking, detention and 

punishment, protection in war and armed conflict rehabilitation of child victims, juvenile 

justice, respect for superior national standards, and knowledge of rights145.

The issue of accountability, implementation and protection of rights is addressed via 

the implementation measures in Article 4 - protection of rights by governments; Article 43 -

140 LeBlanc, L. (1995) The Convention on the Rights of the Child: United Nations Lawmaking on Human Rights, 
University of Nebraska Press, p. xviii
141 Hammarberg, T. (1990) ‘The UN Convention on the Rights of the Child- and How to Make it Work’ 12 
Human Rights Quarterly 97.
142 Petersmann Ernest-Ulrich 'Indivisibility' of Human Rights EJIL 14 (2003), 381-385.
143 Please note that key Articles of the CRC are reproduced in the Appendix.
144 General Comment No. No. 6 (2005) CRC/GC/2005/6 Paragraph 22.
145 Articles 10;16;19;20;21;22; 25;30;32;35;37;38;39;40;41;42.
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establishment of the Committee on the Rights of the Child (CtRC) and Article 44 reporting 

mechanisms.

3.4.2 Article 2 Convention on the Rights of the Child Non- discrimination
The architecture of international human rights law is built on the foundation that all 

persons, by virtue of their humanity, should enjoy human rights146. The importance of the 

non-discrimination principle lies in the principle of equality of all human beings regardless of 

status or age. Most human rights treaties contain a specific non-discrimination and equality 

clause147.

However, there are special measures that allow distinction between citizens and non

citizens. The measure must serve as a legitimate State objective and be proportional to the 

achievement of that objective148.

Discrimination occurs in negative differences between the treatment accorded to 

adults and children and between two different categories of children.149 Within the context of 

this thesis both forms of discrimination are applicable, including gender discrimination 

between boys and girls. Firstly, the differences in how separated children are treated in 

comparison to citizen children in access to social services. Secondly, how children are treated 

in comparison to adult asylum seekers and refugees, for instance in terms of status grant and 

family reunification in the UK are examples of discrimination against UASC.

Vierdag points out four elements of unequal treatment by legislation: the denial of a 

right to someone that is accorded fully to others; the diminution of a right that is accorded 

fully to others; the imposition of a duty on someone that is not imposed on others; the 

imposition of a duty on someone that is not imposed heavily on others150. Clearly separated 

children suffer the above because of their status as non-citizens (alienage), evidential burden 

of proof, the array of municipal immigration legislation overriding human and child rights 

considerations.

146 Universal Declaration of Human Rights, GA res 217A (III) at 71, (1948) UN Doc A/810. Article 2(1). 
l47The United Nations Charter makes a non-discrimination provision in Article 55(3), Universal Declaration of 
Human Rights; Art.2, International Convention on the Elimination of All Forms of Racial Discrimination Art.5; 
International Covenant on Civil and Political Rights Art. 2, Art. 19(3)(a), 20(2) and 26; ICESCR Art. 2(2) 
Article 26; European Convention on Human and Fundamental Rights Article 14.
148 Committee on the Elimination of Racial Discrimination, General Recommendation 15, Forty-second Session, 
1993, UN Doc A48/18, Paragraphs 2 and 4; Fitzpatrick, J. 'The Human Rights of Migrants' Conference on 
International Legal Norms and Migration (Geneva, 23-25 May 2002); Berrehab v Netherlands (1988) 138 
European Court of Human Rights.
149 Van Bueren, G. (1998) International Law on the Rights of the Child. Kluwer Law International, Martinus 
Nijhoff, pp.38-40.
150 Vierdag, E. W. (1973) The Concept of Discrimination in International Law. Martinus Nijhof. p. 43.
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A point implicit in this argument is the idea that UASC are unequally treated in 

comparison to adult asylum seekers and refugees. It is true that due to age children may be 

treated differently, but Vierdag's four elements surely applies to all humans young or old. 

Adults can articulate unfair treatment better than children.

The scope of Article 2 covers each child within the jurisdiction of a State's territory 

including those attempting to cross the border. The legal obligation of States not to 

discriminate covers unaccompanied children irrespective of their nationality, immigration 

status or statelessness. The obligation applies to all branches of government (executive, 

legislative and judicial)l51.

There is a positive obligation attached to Art. 2(2) for States to take all appropriate 

measures to ensure the child is protected against all forms of discrimination. It includes the 

provision of protection and assistance to separated children, ensuring the rights are enjoyed 

without discrimination and the negative obligation to refrain from measures infringing non

discrimination rights152.

In the discourse about discrimination, differences or distinctive treatment may be as a 

result of considerations necessary for the protection of children. However, the thesis argues 

that where a distinctive treatment is applied it must pass the test of the best interest of the 
child. This is to ensure that actions which may be for the protection of the child or be as a 

result of public order or interest and security, which gives States a wide margin of discretion 

are subjected to the principle of proportionality, as well as best interest considerations, to 

ensure effective protection of rights for UASC.

3.4.3 Article 3 Convention on the Rights of the Child Best Interest
Article 3 is arguably the provision that best establishes the primacy of 

children’s rights in the CRC153. Significantly, it establishes the obligation that in all actions 

concerning children, whether undertaken by public or private social welfare institutions, 

courts of law, administrative authorities or legislative bodies, the 'best interests' of the child 

shall be a primary154 but not the sole155 consideration. The legal obligation for the fulfilment

151 United Nations Committee on the Rights of the Child, General Comment No. 6 (2005) Treatment of 
Unaccompanied and Separated Children Outside their Country of Origin CRC/GC/2005/6 Paragraph 12. ; 
General Comment No.5 (2003) General Measures of Implementation of the Convention on the Rights of the 
Child.
152 Ibid. General Comment No. 6 (2005) CRC/GC/2005/6 Paragraph 13.
l53Todres, J.. Wojcik, M.E. and Revaz C.R, (2006) The U.N. Convention on the Rights of the Child: An 
Analysis of Treaty Provisions and Implications of U.S. Ratification. Transnational Publishers, p. 21.
154 United Nations Convention on the Rights of the Child, Adopted and opened for signature and accession by 
General Assembly resolution 44/25 of 20 November 1989. Article 3.
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of this Article rests on the positive obligation in Article 3(2) and 3(3) for States Parties to 

take all appropriate legislative, administrative measures and ensure compliance by 

institutions responsible for the care and protection of children.

One problem is that this key general principle of the best interest in the CRC is not 

precisely defined and its common factors are not explicitly outlined156. The UNHCR attempts 

to clarify what this principle entails, within refugee determination and international protection 

procedures. According to the UNHCR the term “best interests” broadly describes the well

being of a child157. Such well-being is determined by a variety of individual circumstances, 

such as the age, the level of maturity of the child, the presence or absence of parents, the 

child’s environment and experiences. Its interpretation and application must conform with the 

CRC and other international legal norms, as well as with the guidance provided by the 

Committee on the Rights of the Child in its 2005 General Comment No. 6 on the treatment of 

unaccompanied and separated children outside their country of origin158.

In General Comment No. 14 of 2013, the Committee on the Rights of the Child 

(CtRC) developed Article 3(1) as a tripartite concept, a substantive right, a fundamental 

interpretative right and a rule of procedure, although the principle pre-dates the current 

Convention in national, regional and international treaties, laws and instruments1'59. Thus, the 

thesis argues that as an interpretative principle, it has to be considered in the implementation 

of each of the rights set forth in the CRC160 and in all actions concerning children. As an 

interpretative tool it means that all rights that accrue to children as children and human beings 

are interpreted in a way that gives the most appropriate and best effects to the protective 

needs and enjoyment of rights by children.

The best interests of the child is recognised as one of the four general principles161 of 

the CRC and a key standard in the implementation of the legal obligations and rights enjoyed 

under the treaty. Beyond this, it is a foundational requirement for all governmental actions

155 UNHCR Guidelines on Determining the Best Interest of the Child 2008. p.15.
156 UNHCR Guidelines on Determining the Best Interest of the Child 2008. p.15. Available at: 
http://www.unhcr.org/4566bl6b2.pdf ; Hodgkin, R. and Newell, P. (2007), Implementation Handbook for the 
Convention on the Rights of the Child (fully revised third edition), Geneva UNICEF, p. 39
157 Ibid. p.15.
158 Ibid. p.15.
159 United Nations Convention on the Rights of the Child, Committee on the Rights of Children, General 
Comment No. 14 (2013) on the right of the child to have his or her interest taken as a primary consideration (art. 
3, para. 1), Adopted by the Committee at its sixty-second session (14 January - 1 February 2013).
CRC/C/GC/14. Paragraph 6.
160 hltri://www.unicef-irc.org/php/Thesaurus/Glossarv Display.php?GLOSS ID=99&PoPuP=No . Accessed on 
the 10'h of October 2014.
161 Ibid. General Comment No. 5 (2003), Paragraph 12
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concerning children. Hence, its status as a core legal protection principle of children's rights. 

The concept of the child’s best interests is aimed at ensuring the full and effective enjoyment 

of all rights recognised in the CRC162 and the holistic development of the child163.

In giving full effect to the child’s best interests, there are key human rights 

dimensions: children should be recognised as rights holders; the obligation of States parties to 

respect, protect and fulfil all the rights in the Convention; the global reach and nature of the 

CRC; the universal, indivisible, interdependent and interrelated nature of children’s rights; 

short, medium and long term effects of actions related to the development of children over 

time164.

As a substantive right it centres around the best interests of the child being considered 

in order to reach a decision on issues relating to children. Article 3(1) creates an intrinsic 

obligation for States parties, is directly applicable, self-executing and can be invoked before a 

court165.

There are three types of action that may be taken with regards to implementing 

UASCs’ substantive rights, (i) responsive action aimed at preventing, putting a stop to, and/or 

alleviating the immediate effects of a specific pattern of abuse, (ii) remedial action aimed at 

restoring dignified living conditions through rehabilitation, restitution and reparation, (iii) 

environmental building aimed at creating and consolidation an environmental (political, 

institutional, legal, social, cultural and economic) conducive to full respect of the rights of the 
child166. These require an integration of the best interests principle for the full realisation and 

enjoyment of substantive rights.

As a rule of procedure, Article 3(3) targets the rights of unaccompanied children to 

procedural safeguards and support measures within the framework of rights enjoyed under 

domestic, regional and international law procedures. This also includes international human, 

humanitarian and children's rights measures, in particular with regards to standards of rights 

established by competent authorities167.

The legal scope of Article 3 is all actions, the obligation falls on both private and 

public institutions. The scope also covers actions concerning children in general, and specific

162 Op. Cit. General Comment No. 14 (2013) CRC/C/GC/14. Paragraph 4.
163 General Comment No. 5 (2003) on the general measures of implementation of the Convention on the Rights 
of the Child: development to be interpreted by States as a holistic concept, the child’s physical, mental, spiritual, 
moral, psychological and social development. Paragraph 12.
164 Op. Cit. General Comment No. 14 (2013) CRC/C/GC/14. Paragraph 16.
165 Ibid. General Comment No. 14 (2013) CRC/C/GC/14. Paragraph 6.
166 Inter-agency Guiding Principles on Unaccompanied and Separated Children. International Committee of the 
Red Cross, p. 18.
167 General Comment No. 6 (2005) CRC/GC/2005/6, Paragraph 68.
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groups of children, in this case UASC. It covers all implementing measures concerning 

children in general, as individuals or as a specific group, regardless of stage of conception or 

implementation168, be it in judicial, administrative, executive or legislative actions or 

procedures. Article 3(1) establishes a framework of three different types of obligations for 

States Parties169:

(i)The obligation to ensure the child’s ‘best interests’ are appropriately integrated and 

consistently applied in every action taken by a public institution, especially implementation 

measures, administrative and judicial proceedings which directly or indirectly impact on 

children. (ii)The obligation to ensure that all judicial and administrative decisions as well as 

policies and legislation concerning children demonstrate that the child's best interests have 

been a primary consideration. This includes describing how the best interests have been 

examined and assessed and what weight has been ascribed to them in a decision.

(iii)The obligation to ensure that the best interests of the child have been assessed and taken 

as a primary consideration in decisions and actions taken by private sector, including those 

providing services, or any other private entity or institution making decisions that concern or 

impact on a child.

In Article 3(2) specific attention is given to the obligation of States parties to ensure 

protection and care in order to ensure well-being. The problem here is that this is limited by 

the consideration for the rights of duty bearers, adults still have to make the decisions albeit 

in the best interests of the child. There is an issue with what best interest may mean or 

contain. The concept of the best interest is a contested one. Is it the best interest from the 

point of view of the child, or from the perspective of adults and institutions. This is because 

what the child sees as his/her best interest may significantly differ from or seriously conflict 

with what adults/guardians/parents/institutions conceive as being in the child's best interest.

Another limitation of Article 3 is the best interest of a child being 'a primary' 

consideration rather than 'the welfare of the child being the paramount consideration'170. Best 

interest should be utilised to secure the welfare of the child, if it is not secured, it would be a 

major compromise with regards to the comprehensive protection of children's rights in the 

text of the CRC. Despite the limitations of Article 3, it is an important safeguard which

168 General Comment No. 14 (2013) CRC/C/GC/14. Paragraph 10. Implementation measures include Judicial 
and administrative decisions, all stages of policies, adoption laws, strategies, programmes, plans, budgets, 
legislative and budgetary initiatives and guidelines.
I6glbid. General Comment No. 14 (2013) CRC/C/GC/14. Paragraph 14.
170 The Welfare of the child as the paramount consideration in court decisions can be found in the Text of the 
Children's Act 1989 Chapter 41 Part 1, Section 1, the key provisions of this Act with regards to separated 
children is discussed in detail in Chapter 5 on the Social Care of Separated Children.
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cannot be considered in isolation. This is because by its very nature it exemplifies the 

interdependent nature of the rights contained in the CRC, including the general principles as 

pinpointed by the Committee on the rights of the child. More so, best interests considerations 

aid decision among competing interests. However in order for the best interests consideration 

to be meaningful and be able to balance rights, it is aided by the other core rights/ general 

principles of the CRC: participation (Article 12), non-discrimination (Article 2) and survival 

and development (Article 6).

The argument above about the differences between what children and adults conceive 

as the best interest is the reason why Child liberationists argue for child autonomy. 

Liberationists like Parson oppose the legal principle of best interests as removing autonomy 

from the child and placing child rights in the hands of adults171. The main issue is the power 

it gives to adults to make decisions with regards to children and the negation of the very 

foundations of granting rights to children. However, the language of rights is the most 

prevalent and more powerful in the CRC despite provisions for best interests and welfare172. 

This is because when the best interest is based on participation177, views expressed by the 

child according to his/her evolving capacities, action taken in the best interests of children 

becomes more rights oriented. This establishes two dimensions, on the one hand children’s 

protective concern and intervention; on the other hand a requirement to take into 

consideration and give appropriate weight to children’s expressed views in matters of concern 
to the child in line with the evolving capacity of child174. In this respect, there is an 

acknowledgement of the agency and developing autonomy of the child, which facilitates 

participation. Consequently, the research argues that, the two dimensions recognise children 

as rights holding agents and subjects of independent rights and views, while taking into 

consideration the capacity of children, the vulnerability, lack of capacity and need for 

protection of very young or traumatised children.

Sevan's has tried to resolve this by classifying children's rights into two broad 

categories of protective and self-assertive rights175. Sevan's resolution fails because there is 

no clear cut distinction between protective and self assertive rights. Protective rights refer to 

the rights State parties are required to guarantee, while self assertive rights are to the 

expressed views of children with regards to their rights. What Sevan succeeded in, is to

171 Parson, R. (1974) Birthrights, Collier Macmillan p.27.
172 Toope, S.J. (1996) 'The Convention on the Rights of the Child: Implications for Canada' in Freeman (ed.) 
Children's rights, A Comparative Perspective Dartmouth, p.49.
173 Article 12 CRC.
174 Articles 5 and 12 CRC.
175 Bevan, H. (1989) Child Law, Butterworths. p. 11.
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exemplify the tension in the CRC between best interests considerations and Articles that are 

more autonomy oriented, such as child participation and other Articles on civil and political 

rights. Hence this thesis proposes a Best Interest Determination (BID) process in line with the 

recommendation of the UNHCR176 for UASC instead of the adult focused asylum process 

which they are subject to.

3.4.4 Best Interest Determination (BID) as a Child Legal Protection Measure
The reason for recommending a best interest assessment and determination procedure 

is because UASC case processing in the UK asylum system, primarily focus on status 

determination, which ultimately determines continued access to child protective mechanisms 

(social care). Although emergency assistance is provided through social care mechanisms 

while asylum determination procedures are ongoing, secure access to key protection 

mechanisms for UASC is determined on the basis of immigration status. The need for a BID 

procedure is driven by the fact that UASC protection is not carried out within the child 

protective system (social care), and social worker expertise and views largely do not feed into 

the determination process177. The field work findings also indicate that there is no UK 

mechanism for resolving the best interest of UASC178. Yet the duty to consider the best 

interests of the child with regards to migrant children is provided for in UK legislative tools 

and Judicial rulings'™, this is weakened by a lack of consistent input from various experts far 

more capable of assessing the child's best interest, rather decisions are taken by UKVI 

officials.

In carrying out any protective action, due respect must be paid to the principle of the 

best interests of the child. The application of the best interests principle180 to the different 

stages of asylum: reception, determination and durable solution, is at the heart of 

implementation of the CRC’s child-centred approach to rights. This requires the 

establishment of mechanisms to identify what is in a child’s best interests, as part of a

176 UNHCR Submission to the UK Parliamentary Joint Committee on Human Rights Inquiry into the human 
rights of unaccompanied and young migrant children, p.2.
177 Social worker 8, Section 5.10, footnote 599, page 200.
178 Key theme arising from interviews with legal practitioners.
179 Section 55 of the 2009 Immigration Act; Section 11 2004 Children’s Act; ZH (Tanzania) v Secretary of State 
for the Home Department [2001 ] UKSC 4.
180 The Best Interest is referred to as the basic guiding principle under the General Principles in UNHCR 
Guidelines on Policies and procedures in Dealing with Unaccompanied Children Seeking Asylum February 
1997. p.l.
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comprehensive child protection system aimed at strengthening the protection of children at 

risk181.

The BID procedure is a mechanism to identify what is in the best interest of the child 

and identify a durable solution. Durable solutions for UASC starts off with family tracing, 

with the objectives of achieving any of the following solutions: family reunification (in 

country of origin, third country or UK), international adoption or adoption in the UK and 

resettlement in a third country. The best interest of the child must be the determining factor in 

adoption (Article 21) and separation from parents against the child's wish (Article 9).

There is valid concern that the best interests of unaccompanied and separated children 

are not being assessed thoroughly enough at various stages of the refugee status 

determination and social care processes in the UK, especially in relation to durable 

solutions182. The CtRC highlighted this in relation to practice in the UK, "in line with 

ensuring the best interests of the child at all stages of the process the standard of procedures 

must meet higher safeguards''^. The UNHCR has noted that UK Border Agency decision 

makers have difficulties not only in assessing the best interests of children, but also in 

gathering the relevant information to do so adequately. The UNHCR is particularly 

concerned that asylum decision makers are aligning their finding on the child’s best interests 

with the immigration decision reached, rather than conducting a separate determination of 

best interests184. Even if an unaccompanied or separated child is found to be entitled to 

international protection, the UNHCR suggests that State authorities should still seek to ensure 

that the child’s best interests are met. This is because there are other aspects of the child's life, 

which cannot be subsumed under the child’s need for a defined immigration status185. In 

other words, the BID goes beyond status determination or its outcome, which is the point

181 UNHCR Guidelines for determining the best interests of the child. Available at: 
http://www.unhcr.org/4566bl6b2.pdf
182 See fieldwork findings in section 6.14; UNHCR, UNICEF and Refugee Action evidence to the House of 
Lords, House of Commons Joint Committee on Human Rights: Human Rights of Unaccompanied migrant 
children and young people in the UK, First Report of Session 2013-14, HL Paper 9, HC Paper 196, London: The 
Stationary Office Limited. 12th June 2013; Executive Committee of the High Commissioner’s Programme, 
Standing Committee 48th meeting. International Protection of children of concern, EC/61/SC/CRP.13. 31st May 
2010; Executive Committee Conclusion No. 107 (LVIII) on Children at Risk; Vine J., UK Independent Chief 
Inspector Borders and Immigration: An Inspection into the handling of Asylum Applications made by 
unaccompanied children. February- June 2013. p.53.
I ’ UN Committee on the Rights of the Child, 49th Session ‘Consideration of Reports Submitted by State 
Parties Under Article 44 of the Convention, Concluding Observations United Kingdom of Great Britain and 
Northern Ireland’; CRC/C/GBR/CO/4, 20 October 2008, available at 
:http://www2.ohchr.org/english/bodies/crc/docs/AdvanceVersions/CRC.C.GBR.C0.4.pdf
184 UNHCR submission to House of Lords, House of Commons Joint Committee on Human Rights Inquiry into 
the human rights of unaccompanied children and young migrant people, p.3.
185 Ibid. UNHCR submission to Joint Committee on Human Rights Inquiry.
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where the discourse and legal protection mechanisms essentially fixate upon in the UK 

system.

The BID procedure is essentially a mechanism that will create a fair, child centred 

system, that is responsive to the human rights obligations that apply to each unaccompanied 

child, and meets their need for protection at every level of legal protection provided for by 

international, regional and domestic law. The incorporation of the BID procedure into the 

process of refugee determination ensures a comprehensive protection of human, refugee, 

humanitarian and child rights.

The BID procedure comprehensively considers the best interest of UASC at 

reception/arrival, in-country, during emergency assistance and durable solutions procedures, 

it can be carried out by the UNHCR or State Authorities. In the UK, the refugee 

determination procedure is carried out by State Authorities. The BID should be initiated 

without undue delay, upon assessment that the child is unaccompanied or separated186.

A best interests determination describes the formal process with strict procedural 

safeguards designed to determine the child's best interests for particularly important decisions 

affecting the child187. It should facilitate adequate child participation without discrimination, 

involve decision makers with the required relevant areas of expertise, and balance all relevant 

factors in order to assess the best option(s) for the child188. It should also allow the views of 

the child to be given due weight in accordance with age and maturity. The process involves a 

report of collected information, interviews and an assessment prepared by a specialist on 

child protection, community services, or child welfare and presented to a multi-disciplinary 

panel capable of considering each child on a case by case basis189.

The term ‘best interests’ broadly describes the well-being of a child, and it needs to be 

examined on an individual child basis, taking into account the specific features of each 

case190. A comprehensive assessment of the child's identity, nationality, upbringing, ethnic, 

cultural and linguistic background, particular vulnerabilities and protection needs, carried out 

by qualified professionals who are trained in age and gender sensitive interviewing

186 General Comment No. 6 (2005) CRC/GC/2005/6. Paragraph 79.
187 Op. Cit. UNHCR Guideline for determining the best Interest of the child, p.23. footnote 180.
188 Ibid. UNHCR Guideline for determining the best Interest of the child ;UNHCR (2008) Paragraph 2.3(c)-: 3-5 
persons with expertise in child development and child protection from international and national NGOs, Child 
Welfare Officer with child protection or community services expertise and an experienced community member 
if adequate safeguards can be put in place.
189 UNHCR (2008) Ibid. ; House of Lords, House of Commons Joint Committee on Human Rights 12th June 
2013 Ibid. Paragraph 33. p.14 n.54
l90UNHCR Guidelines on Determining the Best Interest of the Child 2008.
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techniques in a safe friendly atmosphere191. States have child protection systems with 

provisions to act in the best interests of the child. Best interests determinations are carried out 

to identify durable solutions, and care provisions for unaccompanied children192.

There are pre-conditions essential to effective determination of best interests for 

separated children. At the reception stage, the conditions include proper identification, 

adequate registration process and documentation, family tracing, appointment of a guardian, 

provision of temporary care, monitoring and opening of an individual case file193. Another 

condition is imposed on the process of gathering information by the child welfare officer, 

which must include: verification of existing documents providing information on the child, 

interviews with the child if appropriate, observations and interviews with persons in the 

child's network (care-givers, extended family, siblings, friends, neighbours, teachers, 

community leaders, workers and the guardian). It also includes background information on 

conditions in the geographical locations under consideration for durable solution and the 

views of experts as appropriate.194

The criteria for making a decision on best interests will take into account views of the 

child and others close to the child. It also balances competing rights of the child, and makes 

safety a priority. It also nurtures the developmental needs of the child and places importance 

on family and close relationships (family re-unification, upbringing and development). A 

panel assesses the information and makes a decision on how the case should proceed. This 

should be transmitted to the BID supervisor for follow-up action and the child is informed. 

The BID panel may defer a decision or recommend that it be reviewed within a specific time 

frame. The case can also be re-opened if there have been changes in circumstances or new 

facts that could alter the initial decision. In the UK there are robust human rights safeguards 

and the government argues that these apply to child asylum and social care195.

Indeed some elements of the BID process exist in statutory and non-statutory tools of 

immigration and social-care. This varies in comprehensiveness in various parts of the 

systems. However, there is a distinct lack of joined up approach, which ensures that a high

191 General Comment No. 6 (2005) CRC/GC/2005/6. Paragraph 20.
192 UNHCR (2008) Children-Best Interest Determination Guidelines Information Sheet, June 2008.
193 UNHCR (2008) Ibid; General Comment no. 6 (2005) Op. Cit pp. 19-22 on best interests; Guidelines on 
Policies and Procedures in Dealing with Unaccompanied Children Seeking Asylum February 1997; Children's 
Legal Centre- Navigating the System; Finch, N. and Bhaba (2006), Seeking Asylum Alone in the UK.
194 UNHCR (2008) Ibid. Paragraph 2.3(d)
195 See Dorling, K and Hurell, A. (2012) Navigating the System: Advice provision for young refugees and 
migrants. London: Coram Children’s Legal Centre; Finch, N. and Bhaba (2006), Seeking Asylum Alone in the 
UK; Oral evidence of UNICEF UK and UNHCR to the Joint Human Rights Committee on Human Rights of 
Separated Children in the UK; see also recommendations of the Joint Committee on Human Rights on the 
Asylum Determination Procedure Paragraph 29. Ibid.
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quality and consistent standard of legal protection, arising from international, regional and 

domestic law obligations are implemented within a best interests approach for UASC. The 

current system lacks a consistent approach in certain respects with regards to a distinct 

respect for the hierarchy of legal rules and obligations which often result in different 

extended expensive court cases involving the same child196.

The UK system struggles especially with regards to the incorporation of best interests 

into the determination process197. For instance, the UK mechanism for family tracing is 

weak198, yet this is essential to family re-unification, the preferred durable solution for UASC 

and an essential component of the BID procedure. Whereas, General Comment No.6 

identifies family tracing as an essential component of any search for durable solution, to 

enable assessment for family reunification (Art. 10 CRC)199, or plan a suitable durable 

solution; this a key area of deficit in the UK asylum system200. The UNHCR has developed a 

clear relationship between tracing, identification of a durable solution and a formal procedure 

of best interests determination or assessment201.

The UK does well in some important areas, it complies with the CtRC requirement to 

provide access to a qualified legal representatives in most circumstances and a guardian is 

appointed in Scotland. The UK also carries out a personal interview with a qualified official 

before a final asylum decision is made. The UK provides an age determination procedure, 

however, there have been allegations of abuse of the process and it is a key area of litigation. 
(See Chapter 5). An interpreter is appointed if a child requires the service, however there 

have been criticisms against the process of interviewing by telephone and other 

inadequacies202. A key procedural safeguard is to give 'benefit of the doubt'203, however the 

UK system fare less well in this area (see Chapter 5). With regards to credibility concerns

196 For instance the same child could be engaged in a court case on age determination, social welfare, and 
asylum appeal, criminal case as a result of activities related to being trafficked at different courts or levels.
197 Ibid. Vine J., UK Independent Chief Inspector Borders and Immigration. February- June 2013. p.53.n.23.
198 Established by the Courts in KA (Afghanistan) & Ors v Secretary of State for the Home Department, [2012] 
EWCA Civ 1014, United Kingdom: Court of Appeal (England and Wales), 25 July 2012, available at: 
http://www.refworld.org/docid/500fft2e2.html [accessed 9 November 2014],
199 Ibid. Paragraph 80.
200 KA (Afghanistan) and Ors v Secretary of State for the Home Department [2012] EWCA Civ 1014.
201 UNHCR (2008) Children-Best Interest Determination Guidelines Information Sheet, June 2008.
202 Key theme arising from interviews with Former Separated Children; Op. Cit. Joint Parliamentary Inquiry; 
Dorling, K and Hurell, A. (2012) Navigating the System. nl94.
203Ibid. General Comment no. 6 (2005) Paragraph 71; UNHCR Handbook on Procedure and Criteria for 
Determining Refugee Status under the 195land 1967 Convention relating to the Status of Refugee. 
HCR/10/4/Eng/REV. 1, Reedited, Geneva, January 1992, UNHCR 1979. Available at 
http://www.urihcr.ora/3d58el3b4.htrnl Accessed December 26th 2013. B- Establishing the Facts, Principles and 
Methods, Paragraph 196.
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and the possibility of a formal review of the decision, litigation in the form of an Appeal or 

Judicial review process are the most common procedures204.

The aim according to the CtRC is addressing the fate of unaccompanied children, 

through identification of a durable solution that takes into account the child's view, and 

wherever possible overcome the situation of being separated205. The UNHCR suggests that a 

durable solution can be defined as a proposed course of action (agreed after the participation 

of the child), designed to address the fact that the child in question has no adult with parental 

or legal responsibility for him or her and is outside his or her country of origin, which will 

enable the child to develop into adulthood in an environment which will meet his or her needs 

as defined by the CRC and protect him or her from serious harm or persecution206. This 

means that durable solutions should be long lasting and sustainable.

The durable solutions are along the lines of Voluntary Repatriation, Integration in 

Country of Asylum and Resettlement in a third Country207. The child specific options include 

family re-unification, long term foster placement, institutional care, community-based care, 

adoption in country of asylum or inter-country adoption208.

A durable solution should not be time limited to the age of 18 or by reference to any 

other period of time as it should not be presumed that age is the only risk factor in an 

unaccompanied or separated child’s case. Merely permitting a child to remain in the UK until 

he or she becomes 18 is not a meaningful or durable solution, either for the UK Border 

Agency or for the unaccompanied or separated child. Such “aging-out” can lead to pre

removal detention, homelessness, going missing or becoming vulnerable to trafficking 

networks209.

The UNHCR is of the view that asylum authorities should not postpone a decision on 

a child’s right to international protection and a best interests determination until an 

unaccompanied or separated child becomes an adult. Any delay, which is not necessitated by 

an unaccompanied or separated child’s individual circumstances, is likely to exacerbate the 

child’s anxiety about his or her future and, as a consequence, lead to psychological and

204Ibid. General Comment no. 6 (2005) Paragraph 71; Guidelines on Policies and Procedures in Dealing with 
Unaccompanied Children Seeking Asylum February 1997 Paragraph 5.11(c), Benefit of the doubt when exact 
age is uncertain.
205 Op. cit General Comment no. 6 (2005) Paragraph 79.
206 Op.Cit. UNHCR Submission, n. 22. p.4.
207 UNHCR- Framework for Durable Solutions for Refugees and Persons of Concern, Core Group on Durable 
Solution, UNHCR, Geneva, May, 2003. p. 53-57 and 62-63.
208 Inter-agency Guiding Principles on Unaccompanied and Separated Children, International Committee of the 
Red Cross, Geneva.
209 Op. Cit. UNHCR Submission to the Joint Parliamentary Committee, n.22. p.4.
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emotional harm. In addition, it will be in his or her best interests for a durable solution to be 

decided upon whilst he or she is still a child and the provisions of the CRC apply to him or 

her210. The UNHCR pinpoints that it is in line with the best interests principle under 

international treaty obligations that all children should have access to all child protection 

systems applicable to them without discrimination21

3.4.5 Right to life survival and development
The right to life in Article 6(1) CRC is fundamental to the enjoyment of any other 

type of right, because being alive is what makes us human and this in turn gives rise to 

human rights claims. Article 6 cannot operate in isolation but works well with the other three 

general principles and other key Articles of the CRC. This is because Article 3 and the other 

general principles are interdependent and should work in tandem to achieve the aim of 

survival and development. The inherent right to life is the antecedent of all rights. It is a 

fundamental human rights principle that finds expression in Article 3 UDHR212 and Article 6 

ICCPR. The right to life is a corner stone right along with other rights, even in times of 

emergency, limitations and restrictions to this right have to undergo stringent justifications213.

The distinguishing factor of Article 6 is Article 6(2), it differs from other human 

rights provisions on the sanctity of life, in that it extends the scope of the Article to the 

survival and development of the child. This is a key protective and adaptive measure which 

recognises the developmental stage and vulnerability inherent in the childhood phase of 

life214. There are positive obligations attached for States to ensure survival and development 

to the maximum extent possible, as this study argues employs the language of socio

economic rights, which allows States a wide margin of discretion and dilutes the effect of the 

obligation.

210 Ibid. UNHCR Submission to the Joint Parliamentary Committee, n.22. p.4.
211 UNHCR Guidelines on Determining the Best Interests of the Child 2008. p. 17.
212 Art. 3 UDHR: Everyone has the right to life, liberty and security of person; Art.6 ICCPR Every human being 
has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his life.
213 United Nations- International covenant on civil and political rights. General Comment No. 29 on States of 
Emergency (Article 4), CCPR/21/Rev.l/Add.l 1, 31st August 2001. No derogation from Article 6 (right to life), 
7- Prohibition of Torture, inhuman and degrading treatment, or scientific experimentation without consent, 8(1) 
and (2)-prohibition of slavery, slave trade and servitude, 16- the recognition of everyone as a person before the 
law, 18- freedom of thought, conscience and religion and Articles 11 and 15 on imprisonment and criminal 
liability. Paragraph 7.
214 The Preamble to the Convention on the Rights of the Child recalls the provision in the UN Declaration of the 
Rights of the Child that ‘the child by reason of his physical and mental immaturity needs special safeguards and 
care, including appropriate legal protection before as well as after birth’.
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3.4.6 Family Environment and Alternative Care
The CRC provisions rely heavily on the family environment much more than 

alternative care, because the family is regarded as the best environment for the development 

of the child215. For separated children deprived of their natural family environment there are 

safeguards in care provisions to safeguard maximum development. Article 25 provides for 

placement of children in care by a competent authority, protection of physical and mental 

health and periodic review of the treatment and care.

3.4.7 Special protection for Asylum Seeking and Separated Children
Article 20 Special Protection Measures for Children deprived of their family 

environment and Article 22 on refugee children: Article 20 provides for the protection of 

children deprived temporarily or permanently of their family environment, separated children 

are in this category. It provides for an obligation of special protection and an entitlement to 

assistance by the State. An immigration measure which downgrades or removes assistance to 

children, forcing them into destitution breaches the intent of this article. The deprivation of 

family environment makes children vulnerable. They lack assistance and care that would 

ordinarily have been given by family members. Therefore it is vital that a protected right to 

be cared for in the event of lack of family environment aids stability recovery and 

rehabilitation (Article 39) needs of children.

Article 22 is one of the main features of the CRC which makes the CRC a lex 

specialis which responds to different situations concerning children and this provision applies 

to rights of children seeking refugee status and refugee children. International human rights 

instruments are usually silent on the rights of asylum seekers. This Article shows that the 

rights in the CRC are not status based and that rights in the treaty apply to all children as 

stipulated in Article 2. This is a special measure of protection for child, taking into 

consideration the situation of UASC. Article 22(2) provides for cooperation with the UN to 

assist family tracing for family reunification, also reinforcing Article 10. It provides for 

children whose family cannot be traced to be accorded the same protection as any other child 

permanently or temporarily deprived of family environment reinforcing Article 20.

215 The Preamble of the CRC recognises the family as the natural environment for the development of the child. 
Art. 18 identifies both parents as having the primary responsibility for the upbringing and development of the 
child, hence the provision for family reunification in Art. 10.
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3.4.8 Child Exploitation
Unaccompanied children are separated from their families and thus more prone to 

being exploited. It is also important to note that some families are complicit parties to the 

exploitation of children, sometimes through negligence, and harmful cultural and religious 

practices.

Article 8(1) and (2) ICCPR prohibits slavery, slave trade and servitude. Article 19 

CRC deals with children who have suffered sexual and other forms of exploitation. It 

recognises the short and long term impact of violence and exploitation on children and places 

a positive obligation on State parties to put in place all appropriate measures in Article 19(1) 

to mitigate the impact. It spells out the measures in 19(2). Article 32 engages the key issue of 

child labour and makes provision for legal protection from work that is dangerous or 

exploitative; that might harm their education and development or impact on their right to 

leisure, cultural activities and play as provided for Article 31. Article 10(3) ICESCR prohibits 

the employment of young people in harmful work to their morals, health or that could hamper 

their development, advocate minimum age for paid employment, and the prohibition and 

punishment of child labour by law. Article 10(1) ICESCR provides that marriage should be 

entered into with the free consent of intending spouses. This is a very important provision 

with regards to forced girl chid marriage within the context of religious and cultural practices. 

There is also the issue of capacity of children to enter into a marriage contract.

Article 33 CRC prevents the use of children in illicit production and trafficking of 

drugs and places a positive obligation on State parties to take all appropriate measures to 

protect children from the use, production, trade or traffic of drugs. Articles 33 and 19 read 

together address the issue of child exploitation. Separated children are vulnerable to being 

targeted by criminal networks for the production, trade and trafficking of drugs.

The rights of refugee children, those affected by armed conflicts, children in juvenile 

justice system, children deprived of their liberty, children suffering economic, sexual and 

other forms of exploitation are protected by the above provisions. These articles obligate 

State parties to protect children in the face of their vulnerability. They are mostly victims of 

criminal networks and investigations and prosecution should focus on the dealers and 

networks rather than criminalising children.

Article 16 CRC is very important in the asylum context, especially in the 

securitisation of asylum which involves the transfer and keeping of children’s biometric 

details. In this age of big brother state, the right to privacy has become a critical issue. Under 

the E-Borders measures under the European Data programme (see section 3.7.3), Personal
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details of asylum seekers are captured and stored. Another area where privacy rights are 

being breached is in the operation of immigration control. Local authorities and social 

workers have the responsibility to liaise with the Home Office on failed asylum seekers, 

immigration over-stayers or offenders. In the process of liaising, some of them compromise 

their duty of care to the children and young people in their care216.

3.4.9 Civil Rights and Freedoms
Article 37 CRC provides for the right not to be subjected to torture, inhuman and 

degrading treatment like Article 3 of the ECHR and Article 7 ICCPR. Article 37 provides 

against unlawful and arbitrary deprivation of liberty and only as a last resort for the shortest 

possible time. It prohibits capital punishment and life imprisonment without the possibility of 

release. It provides that the arrest and detention or imprisonment of children shall be in 

conformity with the law, a measure of last resort and only for the shortest possible time. The 

treatment of a child in custody shall be respectful of the dignity of the human person. This 

takes account of the needs of children, provides for prompt access to legal assistance. It also 

takes account of the right to challenge the legality of the detention, and a prompt decision 

from a competent, independent and impartial authority. This engages principles of dignity of 

the human person, especially children in legal procedures, equality before the law, fair 

hearing and representation in legal procedures under Articles 10 and 14 ICCPR. Children 

shall be separated from adults in custody except it is in their best interest, which is in line 

with Article 40 also provides for protection for children in the penal law infringements. It 

secures rights in a holistic manner referring to international measures applicable to the 

situation of children in conflict with the law. For instance, the age of criminal responsibility 

makes it possible to prosecute UASC.

The age of criminal responsibility in the UK is a key issue. Within the context of 

UASC, trafficked UASC may be prosecuted for use of false documents217. The age of 

criminal responsibility also influences the age at which UASC may be interviewed with 

regards to their asylum claims. Detention of asylum seekers in EU and the UK has also being 

carried out within the context of age disputes, the UK continues to detain age disputed young

216 PhD fieldwork findings June 2012- September 2013, in an Interview with voluntary Sector worker 2.
217 General Comment No. 10 (2007) on Children's Right in Juvenile Justice CRC/C/GC/10. 25th April 2007, 
Paragraph 32 and 33; UNCRC Concluding Observations, Committee on the Rights of the Child, forty ninth 
session. CRC/C/GBR/CO/4, 20lh October 2008- recommended an increase in age of criminal responsibility. Age 
of criminal responsibility in England, Wales and Northern Ireland 10 and Scotland 8, Paragraph 77.
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asylum seekers218. Children have the right to maintain contact with their family through 

correspondence and visits, except in exceptional circumstances. The problem here is that they 

have to be recognised as children first before the safeguards can be considered. The rhetoric 

of ‘bogus asylum seeker’ instead of refugee is gradually extending to ‘bogus child’. Other 

key human rights measures are the stipulations of Articles 9 and 10 of the ICCPR on arrest 

and detention.

Article 31(1) 1951 Refugee Convention stipulates that States shall not impose any 

penalties in respect of illegal entry provided refugees present themselves without delay, or 

show good cause for their action and are coming directly from a territory in which they were 

in danger. However, the individual has to be recognised as a refugee in the modern sense 

before this provision protects. Other human rights documents have pointed to specific 

safeguards, such as the importance of not detaining UASC, staff awareness of International 

standards guiding detention of children219. This is especially important for age disputed 

young people, the UK has struggled in putting human rights safeguards in place and 

following internal procedures that should mitigate the detention of this group especially with 

gards to its detained fast track procedure220.

Article 37 and Article 40 are important civil rights guarantees that contain rights with 

regards to detention, imprisonment and penal law. State parties that are not signatories to the 

Optional Protocol to the ICCPR and still allow capital punishment cannot by the virtue of the 

CRC carry-out an execution sentence on a child. Thus, the measures in these two articles 

provide extra legal protection for child in the juvenile system or in arbitrary detention. The 

issue of arbitrary detention for administrative convenience also engages Article 9 and 10 

ICCPR on arrest and detention.

These safeguards are especially important to separated children who have been 

trafficked into the UK for work on cannabis farms, children used in drug sale or as drug

218 Joint Committee on Human Rights (2013): Human Rights of Unaccompanied Migrant Children and young 
people in the UK Written Evidence, p. 205. The data on the number of children detained as adults is not 
properly collected and circulated in the public domain, data from the Refugee Council suggests that 58% where 
released on Age determination by local Authority as children, further 34% determined as adults and with the 
other 8% awaiting decisions on their age.
219 United Nations Convention on the Rights of the Child, Committee on the Rights of the Child 44th Session, 
Ibid. General Comment No. 10 (2007) Paragraphs 79-89.n.8 ; United Nations Rules for the Protection of 
Juveniles deprived of their Liberty (Havana Rules); United Nations Standard Minimum Rules for the 
Administration of Juvenile Justice (Beijing Rules); United Nations Standard Minimum Rules for the Treatment 
of Prisoners; UNHCR: Guidelines on Policies and Procedures in Dealing with Unaccompanied Children 
Seeking Asylum 1997. Paragraph 7.6; “Detention of Asylum-Seekers in Europe”, UNHCR European Series 
Volume 1, No. 4, October 1995; ICCPR Concluding Observations of the Human Rights Committee: United 
Kingdom of Great Britain and Northern Ireland, CCPR/C/79/Add.55 1995.
220 UK Chief Inspector 2013, Op.Cit n.49. p. 22.
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mules. It is also important for age disputed children who may be arbitrarily detained for 

immigration reasons such as illegal stay or use of false documents to secure entry into the 

UK.

3.4.9.1 Social Economic and Cultural Rights

Articles 24 CRC and 12 ICESCR provide for the ‘highest attainable standard’ of 

health. This is particularly important to UASC because of the arduous journey to the country 

of asylum. It is also important to them because of mental health needs due to traumatic events 

pre and post asylum. Articles 26 CRC and 9 ICESCR on social security provide for access to 

social security to achieve full realisation of rights in accordance with national law. This has 

particular implications for UASC when they have exhausted all rights of appeal, have no 

right of appeal or are preparing fresh claims for asylum within the UK context because they 

have no recourse to public funds. Within the context of Articles 26 and 9 ICESCR, the UK 

applies its national laws to remove access to social security, from the categories of UASC 

identified above, because the child at these points has no right to remain in the UK. However, 

this does not mean that the State can leave the child insecure. The State can continue to 

provide for the child on the basis of CRC Articles 20(1), 26, 27 and 10(3) and 11 ICESCR. 

Article 20 (1) on special assistance provision by the State in respect of children deprived of 

their family environment, recognises the duty of the State to make provision for UASC 

because of the lack of parental provision for their needs. Article 26 CRC, recognises the right 

of every child to social security and the positive obligation on States to take necessary 

measures to achieve the full realisation of it. Articles 27 CRC and 11 ICESCR provide for 

adequate standards of living. Article 11 goes further to recognise the right to food, clothing 

and housing and recognises the fundamental right to be free from hunger. Article 10 (3) 

ICESCR provides for special measures of protection and assistance to children and young 

people without discrimination. These articles impinge on the survival and development of the 

children and the application of socio-economic rights of UASC are clearly important within 

the context of access to services. Children are unable to provide sustenance for themselves 

for several reasons. If the child lives in persistent poverty as a result of lack of the economic 

means, the development and health of the child is hampered, hence the concept of ‘children 

in need’ which is discussed in Chapter 5.

The right to education is anchored by Articles 28 CRC and 13 ICESCR provide for 

the right to education and access to higher education on the basis of capacity. Article 29 CRC 

provides that education be directed towards the development of the child’s personality,
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talents, mental and physical activities to their fullest potential. Article 13 ICESCR goes 

further and states that there should be progressive introduction of free education. It shall 

conform to minimum standards and that access to higher education shall be made equally 

accessible to all, and be made available within a framework of progressive introduction of 

free education.

The freedom of thought conscience and religion are provided for by Articles 14 CRC 

and 18 ICCPR, and Article 15(1) (a) provides for participation in cultural rights. Article 30 

CRC goes further to protect the rights of the ethnic, religious and linguistic minority children 

to enjoy their culture, practice their religion and use their own language. The UK has policies 

in these commendable areas and is mostly responsive to these civil and socio-cultural 

rights221.

3.4.9.2 State Party Obligations and Implementation Measures
Article 4 CRC, creates an obligation to implement all the rights of the child contained 

in the CRC, through administrative and legislative measures to support execution of rights222. 

The research argues that to execute rights identification of children at the earliest possible 

stage in the refugee determination procedure, prompt registration, continued keeping and 

updating of records and determination of the need for international protection are crucial.

Article 41 CRC provides for respect for superior national standards, rather than 

diluting rights or excluding UASC from superior national standards as discussed in chapters 5 

and 6. This is important in the application of immigration rules rather than child welfare laws 

which have a higher standard and are more child friendly as shall be seen in chapter 5.

Article 43 provides for accountability measures and examination of progress in the 

realisation of the obligations in the CRC. The report is made every five years to the CtRC. 

The UK report and concluding observations provide a picture of the best practices in child 

rights in the UK and areas of child rights concern. Article 44 recognises the jurisdiction of the 

CtRC to accept State reports. Article 45 provides for international cooperation with UN 

organisations for effective implementation and this is exemplified in the Quality Initiative 

Project on Asylum carried out by UNHCR which culminated in 6 reports. The 5th report was 

on Child Asylum Determinations and its recommendations and findings. Article 45 CRC 

particularly places the obligation of accountability and implementation of rights contained in 

the treaty on State parties in whose jurisdiction the child is. This research argues that this is

221 PhD fieldwork findings.
222 Ibid. Paragraph 31, General Comment No. 6 (2005)
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important, because it fits the framework of the CRC into the international treaty mechanism, 

in the spirit of cooperation, progress and legal obligation of State Parties to protect children.

3,5 The Refugee Convention Framework for International Protection
The international refugee protection framework is predicated on the 1951 Refugee 

Convention and its 1967 Protocol removing geographical limitations to Europe and Temporal 

limitations to the events of the Second World War. The ability to secure access to a modern 

refugee determination procedure through the process of asylum is important in securing 

international protection.

3.5.1 The Right to Asylum?
The right to asylum or ability to seek asylum is the only route to international 

protection, except for the resettlement procedure managed by UNHCR. The term asylum is 

not defined in international law but may be defined as the act of providing territorial 

protection to refugees and the concept of protection again not defined may be taken to mean 

the act of respecting and upholding fundamental human rights223.

The Universal Declaration of Human Rights (UDHR) provides for the right to seek 

and enjoy asylum. In Articles 14(1), everyone has the right to seek and to enjoy in other 

countries asylum from persecution, 13(1), everyone has the right to freedom of movement 

and residence within the borders of each state; 13(2), everyone has the right to leave any 

country, including his own, and to return to his country. There are also exceptions to this 

legal provision For instance in Article 14(2), it states that this right may not be invoked in the 

case of prosecutions genuinely arising from non-political crimes or from acts contrary to the 

purposes and principles of the United Nations224. Asylum is granted by states to citizens of 

other states or to stateless persons and is predicated on Aricle 14 of the UDHR. However the 

duty to grant asylum does not exist and the UDHR does not have international binding legal 

treaty status. This makes the right to asylum non-legally enforcible in the courts.

Sovereign nations retain the power of excise of state jurisdiction, in this context, 

about who enters their territory. Asylum is granted by a State, in exercise of its sovereignty, 

to persons entitled to invoke Article 14 of the UDHR225. A number of arguments may be

223 Helton, A. C. (2003) What is Refugee Protection in Steiner, Gibney and Loescher Eds. Problems of 
Protection: The UNHCR, Refugees and Human Rights. Routledge: New York, London, p.22.
224 The Universal Declaration of Human Rights (UDHR) is a declaration adopted by the United Nations 
General Assembly on 10 December 1948 Paris; The Charter of the United Nations and Statute of International 
Court of Justice, San Francisco 1945.
225 Declaration on Territorial Asylum. General Assembly resolution 2312(XXII), 22 U.N. GAOR Supp. (No. 16) 
at 81. U.N. Doc. A/6716 (1967).
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deduced from the modem practice of asylum granting by sovereign States. Firstly, that 

asylum is not a right. Secondly, states do not have an obligation to grant asylum. Thirdly, it is 

a temporary measure of protection while refugee determnation takes place in honour of the 

non-refoulement principle. Fourthly, that the form and content of asylum is determined by 

States.

Against the background of this arguments, western states have implemented internal 

and external restrictive measures on entry of asylum seekers. This has seen State highlighting 

a proud history of asylum protection, ironically, at the same timeinitiating stringent asylum 

policies. For instance David Cameron boasted about a proud tradition of accepting the 

deserving refugee226. Yet, recently the UK has informed the EU that it will no longer 

participate in the water Patrols that rescue would be asylum seekers in the Mediteranian227. 

Harvey discribes as schizophrenic, the behaviour of blocking asylum on the one hand and the 

celebration of the culture of asylum on the other hand228. In the UK, the content and form of 

asylum is temporary admission, detention or restricted freedom of movement through weekly 

reporting and signing at a local Police Station for adults, while asylum claims are processed 

or after failure of claims. The principle of non-refoulement in Article 33 of the 1951 refugee 

Convention provides that a refugee may not be returned to a frontier where the individual’s 

life or freedom is threatened on the five Convention grounds of race, religion, nationality, 

membership of a particular social group or political opinion.

At the European Union (EU) regional level, the European Charter of Fundamental 

Rights which came into force as a result of the Lisbon Treaty, provides for a right to asylum. 

However the UK has opted out of the measure (discussed in section 3.7.3). Article 3 of the 

ECHR prohibits return to a frontier where the person is likely to suffer torture thereby 

upholding the jus cogens nature of the prohibition against torture.

226 David Cameron, Prime Minister of the United Kingdom, speaking on immigration and asylum policy of his 
Government on BBC News on March 28th 2013 and various other times; Gibney, Mathew. J., Ethics and 
Politics of Asylum: Liberal Democracy and the response to Refugees', The UK has implemented external Border 
Control Legislation such as the Carriers Liability Act, overseas immigration liaison officers to stop unwanted 
migration; internal measures such as detention, fast track asylum determination, unusually high rates of age 
disputed minors, temporary legal protection, restriction of access to public funds and varying levels of access to 
welfare dependent on status.
227 Mail Online, 'Twenty migrants drown in Mediterranean boat sinking, just days after Britain said it would stop 
supporting rescuing asylum seekers'. Available at; http://www.dailymail.co.uk/news/article-2814335/Twenty- 
African-migrants-drown-Mediterranean-boat-sinking-just-days-Britain-said-stop-supporting-rescue-asylum- 
seekers.html
228 Harvey, C. (2000) Seeking Asylum in the UK. Problems and Prospects, London: Butterworths.
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According to Goodwin-Gill and McAdam, even though there is no right to asylum. 

States have the duty under international law, not to obstruct the right to seek asylum229. . 

Arising from this is the question of the legality of non-arrival, non-admission policies of 

states, adopted as migration control tools. Goodwin-Gill and McAdam go further and state 

that ‘what cannot be ignored is the close relationship between refugee status, non-refoulement 

and the concept of asylum as links in the chain between refugee flight and attainment of 

durable solutions’230. Consequently, asylum is in its current form is an amorphus undefined 

term, a compromise to emerge from several debates and attempts to enact an international 

binding instrument on asylum231. According to Lauterpacht, a right which lacks a correlative 

duty or moral obligation on the part of sovereign states232.

3.5.2 Refugee Convention as the Primary Source of International Protection for Lone
Minors
The notion of international protection derives from the lack of, or inability to gain 

protection from one’s own national government or in the case of a stateless person, lack of 

protection in country of habitual residence. The human rights regime is thought to be 

preventative and aims at protection in the country of origin, but the refugee regime is deemed 

reactive and exilic233. The individual has to cross international borders to seek international 

protection based on a well-founded fear of persecution on the five refugee convention 

grounds. The search for refugee protection gives rise to a call of duty to State parties to the 

1951 Geneva Refugee Convention and its 1967 Protocol234 based on the erga omnes principle 

of human rights. State parties on whose territory the individual is located are obliged to offer 

asylum from persecution under the Refugee Convention. The Sovereign State offers 

international protection based on its obligations under the Refugee Convention because the 

individual lacks or is unwilling to avail of the protection of the country of origin or habitual 

residence.

229 Goodwin-Gill and McAdam, (2007), The Refugee in International Law, 3rd edition, OUP, p. 357.
230 Ibid.
231 Several Sessions leading up to the UDHR showing the resistance of most states to an obligation to grant 
asylum, Declaration on Territorial Asylum and other attempts such as the UNHCR’s efforts resulting in various 
Declarations to secure access to safe territory for asylum seekers and refugee populations; see Goodwin-Gill and 
McAdam, (2007), The Refugee in International Law, 3rd edition, OUP, pp. 357-365.
232 Lauterpacht, H., International Law and Human Rights, (1950), p.421 as quoted in Goodwin-Gill and 
McAdam Ibid. n.14.
233 Chimni B. S. (1999) The Geopolitics of Refugee Studies and the Practice of International Institutions: A 
View from the South. Journal of Refugee Studies 11: 350-374.
234 Text of the 1951 Convention and Protocol Relating to the Status of Refugees, Text of the Protocol Relating 
to the Status of Refugees, Resolution 2198 (xxi) adopted by the United Nations General Assembly with an 
Introductory Note by the Office of the High Commissioner for Refugees; Article 1 (3) of the 1967 states that 
“the present Protocol shall be applied by State Parties hereto without any geographic limitation.
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International legal protection under the 1951 Geneva Refugee Convention and the 

1967 Protocol set standards that apply to children in the same way as to adults. However it is 

difficult to find protection for child types of persecution under the Convention, hence the lex 

specialis the CRC is used in conjunction with the Refugee Convention for the legal protection 

of UASC. Key stipulations of the Convention are its definition of refugee in Article 1 A, 

owing to "well-founded fear of being persecuted "for reasons of race, religion, nationality, 

membership of a particular social group or political opinion, is outside the country of his 

nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection 

of that country; or who, not having a nationality and being outside the country of his former 

habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to 

return to it .

A key protective measure of the Convention is the principle or international legal 

norm of non-refoulement in Article 33. It prohibits the expulsion or return of a refugee in any 

manner whatsoever to the frontiers of territories where the refugee’s life or freedom would 

be threatened on account of the five Convention grounds identified above.

There is an exception to this rule. Article 32 (the exclusion clause), stipulates the 

categories of persons that may not be protected under the Convention. For example, “if 

someone is a danger to the security of the country or community of the country of refuge or 

has been convicted of serious crime”236. This means that a child, whose life and freedom are 

threatened on account of the five convention grounds, cannot be forced to return to the 

country of origin or habitual residence. However a terrorist or someone who has committed a 

severe crime may not be protected under the terms of the treaty. The exclusion clause 

therefore is an important part of the Convention. Article 1 F of the 1951 Geneva Convention 

stipulates that the Convention shall not apply to any person whom there are serious reasons 

for considering (a) has committed a crime against peace, a war crime, or a crime against 

humanity (b) serious non-political crime outside the country of refuge prior to admission (c) 

guilty of acts contrary to the purposes and principles of the United Nations. This Article 

defines those that are exempt from international refugee protection. However, it also provides 

that the Contracting States shall not be expel a refugee lawfully present, safe on the grounds 

of national security, public order; the decision must be taken following the due process of law 

allowing the refugee to submit evidence to clear him/her and appeal to and be represented

235 1951 Convention and 1967 Protocol Relating to the Status of Refugees. Ibid. n.l.
236 Article 33 (1) and (2) of the 1951 Refugee Geneva Convention.
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before a competent authority. In addition the refugee will be given reasonable time to seek 

legal admission to another country if expelled.

The cessation clause is contained in Article 1 C (1-6) of the Refugee Convention. It 

states that the Convention shall cease to apply to any person who has voluntarily re-availed 

himself of the protection of the country of his nationality; or having lost his nationality, has 

voluntarily re-acquired it; or has acquired a new nationality, and enjoys the protection of the 

country of his new nationality; or has voluntarily re-established himself in the country which 

he left or outside which he remained owing to fear of persecution; or the circumstances with 

which he has been recognised as refugee have ceased to exist; being a person who has no 

nationality, circumstances with which he has been recognised as a refugee have ceased to 

exist and he is able to return to the country of habitual residence. The 1951 Convention 

offers protection for the period of time when the refugee lacks protection of his/her own 

government or is unwilling to return to the country of nationality237. There is also the 

argument that refugee law does not apply outside the territory of the receiving State. This is 

the logic behind the justification for the erection of barriers beyond the territories of western 

States to deter access to their territory and as a consequence refugee determination and 

protection systems238. Article 32 also provides that the Contracting State shall not expel a 

refugee lawfully239 in their territory, save on the grounds of national security or public order.

The right to wage earning employment, self-employment or work (Articles 17 and 18) 

shall be accorded to refugees, the most favourable treatment accorded foreign nationals, and 

the restrictive measures imposed upon aliens shall not be applied to a refugee. The socio

economic nexus in the context of international protection is recognised by this Article. It is 

particularly important within the current context of refugees being viewed as burdens on the 

public purse, yet they are restricted from work as asylum seekers while the determination of 

their claim is taking place.

237 Castillo M. A. and Hathaway J. C. Temporary Protection’ (1997) in Hathaway (ed.) Reconceiving 
International Refugee Law. The Hague: Martinous Nihjoff. p.l.
238 Gammeltoft-Hansen, T. (2010) Growing Barriers: International Refugee Law in Gibney, M. and Skogly, S 
(eds.) Universal Human Rights Obligations. University of Pennsylvania Press, p.55.
239 Lawful presence in the UK requires passing through immigration barriers with the aid of a British or 
European passport and for third country nationals usually subject to immigration control visas or being able to 
meet the requirements of UK Immigration rules, there is a distinction between lawful presence and temporary 
admission, based on securing entry through visas usually for asylum seekers who enter the UK through air, sea 
and land ports pass through immigration and then make an in country application for asylum. For the other 
categories that enter clandestinely their presence in the territory of the UK is usually unlawful and they may 
only be granted temporary admittance before their claim is considered. Immigration Act of 1971 section 11(1) 
provides that “a person arriving in the United Kingdom by ship or aircraft shall be deemed not to enter the
United Kingdom unless and until he disembarks...... and a person who has otherwise not entered the United
Kingdom shall be deemed not to do so as long as he is detained, or temporarily admitted or released while liable 
to detention”.
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The right to housing is contained in Article 21, however the age of UASC and 

definition of an asylum seeker in the UK move the responsibility for provision of housing and 

social care to the local authority under domestic legislation as discussed in Chapters 5 and 

6240. Article 22 states that refugees must receive the "same treatment" as nationals in 

elementary education, and treatment at least as favourable as that given to non-refugee aliens 

in other levels of education. It focuses on the right to education from a non-discrimination 

perspective at the elementary level. The research argues that the application of the provisions 

to UASC does not go far enough and covers only rights to primary education. Art. 22(2) 

covers other aspects such as qualifications, it is more applicable to adult refugees. On the 

whole the provisions of Article 22 in terms of education are not as wide as the provisions in 

the CRC and ICESCR.

Article 23 recognises the right to public relief or assistance at the same level as 

citizens241. Article 24 links the provisions of Article 23 within a legislative framework, it 

deals with labour and social security. It is quite comprehensive on the provision for assistance 

when read together especially in addition to guarantees in the CRC and ICESCR.

The rights to freedom of religion and free access to the courts are set out in Articles 4 

and 16. Free access to the courts is very important especially within the UK context of 
asylum determination procedures, appeals, age disputes, illegal entry and false documentation 

issues. The research argues that this is quite important in the current era of limitations to the 

right of appeal, cuts to public funding and legal aid, which impacts on access to judicial 

remedy for the separated child242. These are key civil and political rights which are 

guaranteed in the ICPCR and the CRC as discussed earlier.

Article 25 comprehensively addresses administrative assistance from the country of 

refuge or by an international authority. This includes help with identification documents and 

travel documents as contained in Articles 27 and 28. Article 8(2) CRC imposes further 

obligations on State parties to provide appropriate assistance and protection with a view to 

speedily establishing the identity of a child who is illegally deprived of some or all the 

elements of his/her identity. The establishment of identity is important to all UASC,

240 Article 22 does not go far enough to stipulate the quality of housing like the domestic legislation stated 
below. This is discussed under social care provisions of the United Nations Convention on the Rights of the 
Child Articles 18- Assistance to Legal Guardians, 20 Special protection and assistance to separated and 
unaccompanied minors, 21 Adoption, 22 assistance and protection under all applicable laws whether 
accompanied or unaccompanied, 39 physical .mental care, psychological recovery and reintegration if they are 
victims of exploitation, neglect, abuse, cruelty, inhuman or degrading treatment or punishment, armed conflict; 
and also under domestic legislation the children’s Act 1989.
241 The above provisions apply
242 Legal Aid, Sentencing, Punishment of offenders Act 2012.
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especially trafficked children. It is a helpful tool within the context of asylum determination 

and documentation for returns. The responsibility is largely ignored by receiving states and 

UASC have to struggle without documentation for long periods of time in between 

applications and renewals, but then they are not recognised refugees at those points243. 

Current application and use of identity information is in the area of country of origin 

information and family tracing in the best interest of the child. It is also used in an invasive 

and investigative manner under the EURODAC measures244. Some of its features are 

important compromises, for example its securitization of refugee procedures, which impinge 

on individual privacy rights.

While Articles 27 and 28 respectively recognise the right to be issued with identity 

and travel documents, Article 26 recognises the right to free movement within the territory. 

However, Article 26 has been compromised in some ways. One is through the establishment 

of reception centres for newly arrived unaccompanied children 245. The other aspect is the 

requirement for certain categories of UASC when they turn 18 to sign at Police Stations. 

These measures curtail and monitor the movement of asylum seekers in the UK.
Article 34 makes provision for expedited naturalization and reduction of charges and 

costs for such proceedings. Most unaccompanied children are not protected under the refugee 

convention and the subsidiary protection granted usually terminates at age 17.5. Renewal 

rates for complimentary protection from this age are extremely low246. It is thus almost 

impossible for them to naturalise even when their legal protection is extended. It is also 

difficult for them to naturalise because of the six to ten year proviso for settlement under UK 

subsidiary protection measures (see chapter 4).

On the execution of the treaty and transitory provisions. Article 35 regulates the 

cooperation of national authorities with the United Nations with supervisory and monitoring 

functions for the United Nations High Commissioner for Refugee (UNHCR) on the condition 

of refugees, implementation of the Convention; laws, regulations and decrees which are, or

243 Key theme of fieldwork of findings from Unaccompanied Young People Interviews.
244 Council Regulation No 2725/2000 of 11 December 2000 concerning the establishment of 'Eurodac' for the 
comparison of fingerprints for the effective application of the Dublin Convention. To determine the European 
Union country responsible for examining an asylum application and record the details of any asylum seeker who 
is agel4 and above. Data are erased before the end of the two years if the foreign national: receives a residence 
permit; has left the territory of the Union; has obtained citizenship of an EU country.
245 For example the Milbank Reception Centre in Kent for the processing of asylum claims of newly arrived 
UASC.
246Home Office Immigration Statistics October-December 2011: Children who had reached the age of 18 had a 
refusal rate of 83% in 2011.
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may hereafter be in force relating to refugees, under the mandate of the UNHCR247. The 

UNHCR has been active with regards to the promotion of the rights of separated children 

under its mandate through the Fifth Quality Initiative Programme on the quality of 

determinations of claims of separated children and its advice and testimony to Parliament on 

various aspects of the rights of UASC. UNHCR has been protective of its mandate and is the 

primary international body responsible for protecting refugees. UNHCR holds the position 

that refugee determination is de facto (that a person qualifies as a refugee on the facts of his 

or her situation, it is from that moment onwards that he or she is a refugee, even if 

recognition of this status comes at a later period)248.

While refugee treaty parameters provide for exclusion and cessation, human rights 

apply to a person from cradle to grave, even when the person has committed grave offences 

or is in detention, they still hold rights. Human rights apply to all human beings irrespective 

of all other considerations. Unaccompanied children require special protections available 

through the different human rights instruments discussed and especially through the CRC as a 

comprehensive framework which responds to the legal protection needs of UASC.

In summary, on the basis of refugee convention, recognition as a convention refugee 

through asylum determination procedures in contemporary times, is what entitles individuals 

to refugee rights. The reason for limited rights or lack of protection within the current 

framework for asylum seeking UASC, is that they granted emergency and subsidiary 

protection under the various European regional mechanisms. The human rights treaty 

provisions apply to all human beings irrespective of status or age. Even when the treaties are 

not enforceable in domestic courts, because State Parties such as the UK, receive 

international law through the international theory of dualism and refuse to incorporate 

international laws into domestic legislation for enforceability through domestic courts.

The thesis argues that there is a legal grey area in the difference between an asylum 

seeker and a person enjoying international, regional or domestic immigration status. This is 

exploited by States in contemporary times to deny individuals seeking asylum of universal 

human rights; it all boils down to the importance of legal protection status and the stringent

247 Sources of UNHCR’s Mandate (a) Official Statute of the UNHCR, General Assembly Resolution 428 (V) of 
14 December 1950. (b) The 1951 Geneva Convention Relating to the Status of Refugees Art. 35 (c) Request and 
demand for action by one of the principal bodies of the United Nations or States. It had an initial Mandate of 3 
years, which continued to be renewed by the UNGA, however it no longer requires renewal.
248(a) UN Doc. No. HCR/IP/4/Eng/Rev.l., UNHCR Handbook on Procedures and Criteria for Determining 
Refugee Status of Refugees 1979 re-edited in January 1992, Reissued in December 2011, Paragraph 28. 
(b)UNHCR states in its mission statement that “UNHCR strives to ensure that everyone can exercise the right to 
asylum”.
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narrowed conditions for the recognition of refugees in contemporary times249. Hence the 

importance of the international human rights protection framework including child rights 

which upholds rights held as human beings and children.

3.6 International Law and Enforceability of International Treaties

The development of international law is one of the primary goals of the United 

Nations. The United Nations Charter, in its Preamble, set the objective "to establish 

conditions under which justice and respect for the obligations arising from treaties and other 

sources of international law can be maintained" in addition in its purpose and principles in 

Chapter 1, the respect for human rights and the equality of all sovereign nations are key 

provisions.

International law defines the legal responsibilities of States in their conduct with each 

other, and their treatment of individuals within State boundaries. Its domain encompasses a 

wide range of issues of international concern such as human rights250. In international law all 

people are holders of rights251, including unaccompanied children, irrespective of their legal 

immigration status. There is also the problem of the subjects of international law. Only States 

are recognised as full subjects and not individuals252. Multilateral international treaties are 

legally binding agreements between several states. They define the duties of the State parties 

to the treaty and regulate obligations of states towards persons in their territory, and states are 

legally bound to comply with the duties. Although, there is the tension between state 

sovereignty and international co-operation, which requires states to give some of their power 

in order to achieve this and be held accountable to obligations generated in terms of 

upholding and adhering to the legal norms of international human rights regime.

The nature of obligations generated in international human rights law are said to be 

universal in the sense of full coverage. Gibney has argued that this has prompted fear of no 

limitation in Western Nations253 According to Gibney, it is the fear of no limitation that has 

led to the creation of domestic barriers to asylum and the enjoyment of rights. Gibney argues 

further that the notion of primary responsibility for the protection of human rights only

249 UNHCR, Submission by the United Nations High Commissioner for Refugees for the Office of the High 
Commissioner for Human Rights’ Compilation Report - Universal Periodic Review 2012: United Kingdom. B I-
m.
250 Steiner, S. Alston, P. and Goodman, R. (2003) International Human Rights in Context. OUP
251 Piechowiak, M. What are Human Rights? The Concept of Human Rights and their Extra-Legal Justification 
in An Introduction to the International Protection of Human Rights- A Textbook Hanski and Suksi (eds.) (1999) 
Institute for Human Rights Abo Akademi University Finland, p.3
252 Cassese A. (2008) International Law OUP.
253 Gibney, M. (2008) International human rights law: returning to universal principles. Rowman and 
Littlefield Publishing, pp 10-11
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applying within a state’s borders to its own citizens based on social contract duties and that 

such obligations end at their territorial boundaries is in conflict with the principle of 

universality of human rights based on humanity and dignity of all human beings254. For him, 

this is a deliberate fundamental misunderstanding of international human rights law255.

In the determination of the scope of human rights obligation, attention should be 

given to the view explicitly expressed by the Human Rights Committee that human rights are 

not limited to citizens of States parties but must also be available to all individuals, regardless 

of their nationality or statelessness, such as asylum seekers, refugees, migrant workers and 

other persons, who may find themselves in the territory or subject to the jurisdiction of the 

State party256. At the crux of the matter is that non-citizen children hold rights because they 

are human beings. Another point is that States have knowingly and freely agreed to be bound 

by the obligations of the treaties they have ratified. International protection mechanisms 

provide for such a regime in the spirit of international cooperation which is at the base of the 

UN Charter and the realities of an interconnected world.

There are questions about the structure and application of international human rights law in 

this research, and the key issues of accountability and remedy. The thesis argues that refugee 

protection may be considered as part of the wider human rights family, rights enjoyed are 

implemented by refugee receiving countries under international protection obligations with 

the international community of States that constitute the United Nations. An attempt is made 
below to engage key human rights concepts in terms of refugee protection.

Gibney answers the questions by looking at the concepts of responsibility/obligations, 

rights protection, accountability and remedy. He sums them up as steps that would greatly 

improve the protection of human rights in the world257.

Responsibility applies to governments in terms of universality of rights in the sense of 

negative obligations that extend beyond just citizens. An attempt is made at this point is to 

apply this to the context of refugee and child rights law. Responsibility in refugee law is 

usually foisted on a reluctant receiving country, who may offer protection within the terms of 

the Refugee Convention, this is increasingly rare. Receiving States may also chose to protect 

human or child rights through other regional and domestic subsidiary limited mechanisms 

which are increasingly operating in parallel to the international protection regime. This

254 Gibney Ibid. n. 198.
255 Ibid. Gibney.
256 General Comment 15 and recently reaffirmed in General Comment 31 with regard to the International 
Covenant on Civil and Political Rights.
257 Gibney p. 13 Op. Cit. n. 198.

78



regime in the UK offers temporary, less secure human rights protection in comparison to the 

Refugee Convention. Under the current functioning of the international protection 

framework, Countries of origin are usually not held responsible for the actions that force their 

citizens out of their borders, nor do they contribute to the upkeep, safety and protection of the 

citizens they have driven out.

Territory in this sense implies that what happens beyond the geographical 

location of States is of concern to the State in the spirit of international cooperation. In 

refugee law, the crossing of international borders into the territory of another owing to well- 

founded fear of persecution, is the first legal test for qualification as a refugee. Territory in 

international law is of crucial import, because it encompasses the key concepts of sovereignty 

and jurisdiction. This in turn, decides which government is responsible for human right 

protection under international protection. The (territory) country into which the refugee 

escapes to seek protection/refuge, then incurs a responsibility to protect the refugee and 

provide asylum under the Refugee Convention. However, the country of origin always has 

the primary responsibility for its citizens under international law. This is why the cessation 

clause under the Refugee Convention could be viewed as a key reconciliation mechanism, 

which brings to an end international protection and reignites country of origin citizenship 

protection.

Accountability- States should take the rights of citizens and non-citizens seriously. A 
solution could be to allow for prosecution of other states who abuse human rights through 

domestic courts of the State of refugee, however the impediment of jurisdiction makes this 

impossible. The use of the inter-country complain mechanism, an accountability measure 

under the UN international human rights framework should bring offending States to account. 

Accountability exists in the reporting procedures and communications between State Parties 

and human rights Treaty bodies. Accountability to the individual whose right is infringed 

upon is dealt with through truth and reconciliation procedures, and conflict resolution 

mechanisms. Where this exists, the proportionality of the pain and suffering caused in 

comparison to actions and measures implemented is limited. In the case of genocide or ethnic 

cleansing, there have been concrete moves towards making governments and decision makers 

accountable in domestic and international courts2"’8. However there are domestic measures 

and remedies that deal with this.

258 Sadam Hussein was tried in the Iraqi domestic courts and currently, former Bosnian Serb leader Radovan 
Karadzic and Ratko Mladic are both on trial on counts of genocide and other war crimes committed in 
Srebrenica, Prijedor, Kl juc, and other districts of Bosnia.
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Remedy, which is the end product of the accountability process, is a process of 

repairing the harm done, it just stops abuse, but it also prosecutes and pays damages for past 

actions. Remedy in terms of the refugee, human/child rights comes in the form of 

international protection or protection through other mechanisms based on human rights and 

domestic child welfare measures. This in refugee law is durable solutions in the form of 

returns, integration or resettlement. In the case of UASC it should involve family tracing and 

reunion either in the country of origin or the country of asylum. However, within the UK 

context, return to country of origin is usually carried out in the adversarial climate of 

deportation instead of voluntary assisted returns and reintegration as provided for by the 

Refugee Convention.

These steps have some short-comings, for instance, prosecution by non-citizens of 

their State of origin in domestic courts of foreign States could be problematic, because of 

legal jurisdiction and the principle of sovereignty. The UN human rights Inter-country 

complaint mechanism does not apply to all human rights treaties and only a handful of States 

ratify this measure, thus recognising the jurisdiction of the Treaty bodies concerned.

International treaties may be seen as 'self-executing', in that merely becoming a party 

puts the treaty and all of its obligations in action. Other treaties may be non-self-executing 

and require 'implementing legislation' this usually depends on the nature of the legal system 

of a ratifying or acceding State. Whether it subscribes to the monist system whereby ratified 

law become part of municipal law, or the dualist system where incorporation is required to 

make the law active. This is usually achieved through an Act of Parliament, to make the 

treaty part of the laws of the State. This enables a State party to fulfil its treaty obligations.

In the consideration of the UN human rights treaty system, signature259, ratification 

and accession260 are the key substance on which obligations rests, reservations to provisions 

of a treaty are also key obstacles to the enjoyment of rights. The UK has made reservations to

259 Preliminary endorsement of a treaty or protocol demonstrating the intent of a State to examine a treaty 
domestically and consider ratification, it does not give rise to binding legal obligations, it obliges a State to 
refrain from acts that would defeat or undermine the treat’s objective and purpose.
260 (a)Ratification and accession to a treaty or protocol signifies that the treaty is legally binding. UK practice is 
usually ratification as it has a procedure of laying it before parliament (to review the treaty and determine its 
consistency with national laws and consider the appropriate means of promoting compliance with the treaty) 
under the “ponsby rule” and it becomes law upon royal assent. (b)Accession has only one step and is not 
preceded by signature, before ratification States begin the domestic approval process and accede upon 
completion of domestic approval process, (c) See Conde Victor M. (2004) A Handbook of International Human 
Rights Terminology, University of Nebraska Press Lincoln and London, (d)www.parliament.uk, 
http://www.unicef.org/crc/index 30207.html. http://www.fco.gov.uk/en/publications-and-documents/treaties/
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a number of treaties on the basis of effective immigration control261. With respect to the 

Refugee Convention the UK made a reservation with regards to access to the National Health 

Service, which in practice affects access to healthcare for failed asylum seeking children, 

unaccompanied young people making fresh claims, making appeals or extending their stay262.

The UN system functions as a pressure system through its various mechanisms of 

political diplomacy based on the political will of states. Different treaties create different 

treaty body regimes to encourage the parties to abide by their obligations, undertake actions 

required for compliance, administer accountability measures and suggest measures for 

improvement and implementation through bodies like the Human Rights Council263. The key 

International treaties from which international legal and human protection emanate lack 

judicial oversight mechanism, hence the effectiveness of the EU regional mechanisms, 

because of the judicial oversight available within the European regional framework.

The work of treaty bodies and mechanisms of United Nations such as the Universal 

Periodic Review Procedure, the Concluding Observations, General Comments, individual 

complaints mechanisms. Investigations through Rapporteurs on various important 

fundamental rights such as torture are essential tools which drive the improvement of human 

rights conditions however do not promote radical change due to nature of the International 

law and diplomatic relations among States. The refugee protection framework fares worse as 

the High Commissioner for refugees has a Mandate for Refugee Protection from the United 

Nations General Assembly and the Economic and Social Council, but does not have the 

mechanisms discussed above or a judicial oversight in its arsenal. Its mandate is dependent 

on the sovereign exercise of State authority to provide international legal protection. Critics 

have also stated that the refugee convention is dated and that provision of parallel subsidiary

261 The Articles 19-23 of the Vienna Convention details the procedures relating to reservations. To see if a 
reservation is valid the legality of the reservation test applies as described in article 19 of the Vienna Convention 
Reservations to ICESCR - Any interpretation that clashes with Art. 103 of the UN Charter, "The Government of 
the United Kingdom reserve the right to interpret Article 6 as not precluding the imposition of restrictions, based 
on place of birth or residence qualifications, on the taking of employment in any particular region or territory for 
the purpose of safeguarding the employment opportunities of workers in that region or territory. Other 
reservations can be found on http://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&lang=en
262 Reservations and Declarations to the 1951 Refugee Convention. Available at: 
http://www.unhcr.org/3d9abel77.html
263 Established by General Assembly Resolution 60/251, it is one of the reforms to the UN Human Rights 
System proposed by Kofi Annan the Former UN Secretary General to improve the effectiveness of the UN 
Human Rights Accountability System.
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protection has weakened the status of the refugee and provided less protection to those 

protected under complementary procedures264.

3.7 The European Union and Council of Europe Framework for Protection
There are two discrete parts to the structure of legal protection as it relates to asylum 

and refugee determination in Europe. The European Union and the Court of Justice of the 

European Union (CJEU) on the one hand and the Council of Europe and the European Court 

of Human Rights (ECtHR). On the other hand, EU regional measures are very important 

mechanisms in the subsidiary protection framework because most of their substantive 

elements have been transposed or incorporated into UK domestic law. They, thus, overcome 

the problem of dualism and most of their provisions are directly enforceable in UK courts. 

There is also additional judicial oversight which is lacking in the UN human rights 

framework available through the CJEU and the ECtHR. These both make for a more 

effective, although limited system of scope of rights and enforcement of legal entitlements, 

subject to the exhaustion of all domestic legal remedies (for both EU and ECHR measures) 

and the willingness of UK domestic courts to avail of the preliminary reference procedure 
under EU law remedies.

3.7.1 The European Union Mechanisms for the Legal Protection of UASC
The European Union (EU) has a significant impact on UK asylum policy and is 

currently putting the finishing touches to a Common European Asylum System (CEAS). The 

harmonisation process has taken place with four directives265. The establishment of a single 

asylum system is underway although the UK has chosen to opt out of certain measures266.

264 Council of Europe, Parliamentary Assembly, Doc. 9105, 31st May 2001, UNHCR and the 50th Anniversary 
of the Geneva Convention. Paragraph 6; House of Lords, Minutes of Evidence taken before the European Union 
Committee (sub-Committee E), Wednesday 10th April 2002, House of Lords Session 2001/2002, 28th Report, 
HL Paper 156.
265 EU Directive on minimum standards for reception 2003/9/EC which establishes the acceptable standards for 
reception by member states, to deter asylum seekers from shopping around for the best countries in terms of 
condition of living, it also establishes the country responsible for examining the asylum claim in agreement with 
the Dublin II principle; Directive 2004/83/EC on refugees and persons in need of subsidiary protection sets a 
common refugee definition and who qualifies for protection; Asylum Procedures Directive 2005/85/EC it came 
into being from the terms of the Amsterdam Treaty establishes minimum standards for member states for the 
grant or withdrawal of refugee status. It deals with issues such as access to procedures (including border 
procedures), detention, examination of applications, personal interviews, and legal assistance. It also defines 
concepts such as the first country of asylum, safe countries of origin, safe third countries, and European safe 
third countries.; A proposed replacement with EU Commission Proposal 2009/0165 with the primary purpose of 
tackling abuse of the EU Asylum system has been criticised as falling short of the acceptable international 
standards and the erosion of global asylum system thus jeopardising the lives of refugees. Immigration Law 
Practitioners UK described it as piecemeal and discretionary approach and is suggested to be incompatible with 
fundamental rights.
266Following the negotiations the UK Government retained the right to opt out of any measures that affect the 
control of UK external borders, obliges it to make changes to national policy measures on removal of support
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The UK has chosen to opt out of certain measures, such as the EU Charter of fundamental 

freedoms, under the Common European Asylum System (CEAS) with regards to asylum. The 

EU Charter of Fundamental Rights in Article 18(1) provides for a right to asylum under the 

terms of the Lisbon Treaty. The UK opted out of the measure; however under the terms of 

paragraph 39 of the Dublin III arrangements, by opting into Dublin III the UK may be liable 

to accept certain measures which include a guaranteed right of asylum. The UK Justice 

Secretary Chris Grayling is seeking legal advice as he believes the Charter does not apply267. 

The CEAS and Charter measures that are part of the Dublin III regulation remain applicable 

when applying EU law since the Lisbon Treaty came into force. This creates a national 

system that is elusive from the protection that could be derived from CEAS. The case law of 

the Court of Justice of the European Union, some of which were developed from cases 

emanating from UK domestic disputes are also applicable in the UK asylum system.

The major important EU legislations and Policy which impact significantly on the 

asylum process in the UK are: Directive 2004/83/EC on refugees and persons in need of 

subsidiary protection. It sets out categories of person who may be offered protection 

regionally in Europe. It provides for a rights maximising measure in Article 3 allowing 

member states to introduce or retain more favourable standards. It addresses the situation of 

individuals who do not qualify for refugee status, who have suffered human rights abuses or 

are in fear of doing so. It offers protection under its subsidiary protection mechanism.

EU Directive 2001/55/EC on displaced persons, identifies the group of persons 

entitled to protection outside the parameters above. It deals with emergency temporary 

international protection in the event of mass influx and provides in Article 4 for a protection 

duration of one year, extension periods of six months up to a maximum of an additional one 

year. It is the progenitor of the two year discretionary limited leave to remain and the aspects 

of the humanitarian protection in the UK asylum system. The EU Council Resolution 

97/C221/03 on unaccompanied children who are nationals of third countries provides 

common principles and special safeguards for the care of UASC because of their vulnerable 

situation. EU Directive 2003/9/EC on minimum standards for reception establishes the

from asylum seekers who did not apply in good time under Section 55 of the Asylum and Immigration Act 
2002, the refusal of asylum based on country of origin, reduction of rights for people granted subsidiary 
protection and separate education for children in asylum accommodation centres; Refugee Council (2004) 
Refugee Council briefing on the Common European Asylum System. Available at 
http://www.refugeecouncil.org.uk/assets/0001/5881/common euro.pdf accessed on December 18th 2009; See 
also European Council for Refugees and Exiles (ECRE) Information Note on Directive 2011/95/EU of 
European Parliament and Council of 13lh December 2011; UNHCR, (2013) Beyond Proof, Credibility 
Assessment in EU Asylum Systems, Summary Report.
267 http://www.theguardian.com/politics/2013/nov/19/chris-grayling-clarification-eu-charter-rights
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acceptable standards for reception by member states, to deter asylum seekers from shopping 

around for the best countries in terms of condition of living, it also establishes the country 

responsible for examining the asylum claim in agreement with the Dublin II principle.

The Dublin III provisions are also essential, just like the two previous Dublin 

regulations. Dublin III addresses the issue of the EU member state responsible for processing 

the application of third country nationals and stateless persons applying for asylum268. It 

makes important provisions for unaccompanied minors and alleviates in some respects 

disadavantages suffered as a result of the UK opting out of key CEAS provisions particularly 

the ones that have to do with the Charter of Fundamental Rights which provides fundamental 

human rights safeguards such as the right to asylum269. The safeguards for unaccompanied 

children in the Dublin III regulations are in the areas of right of appeal against transfer to an 

EU member state which they passed through. They are allowed to remain in the country of 

application during the appeal. If they have been sujected to inhuman and degrading treatment 

in the country where they first sought asylum, they also have a right of appeal under the 

Dublin III Procedure.

An example is the halting of transfers to Greece for two years, The CJEU ruled that 

transfer to Greece be halted for three years in this case because of the sytemic inadequacies in 

terms of guarantees against inhuman and degrading treatment270. The guarantees are related 

to family tracing and the best interest of UASC in the appointment of a representative 

(guardian), family reunification, well being and social development, participation in line with 

evolving capacity, safety and security in particular with regards to the risk of trafficking. 

Dublin III aslo provides for new survielance systems that monitor implementation of the 

legislation by all member states and provision for help through the EU Commission and 

European Asylum Office. It introduces deadline for processing, clarifies unclear rules in 

previous Dublin procedures to cut bureaucracy and misunderstanding of responsibility, and

268 Dublin III: EU Regulation No. 604/2013 of European Parliament and Council establishing the criteria for 
determining the EU Member State responsible for examining an application for international protection lodged 
in one Member State by a Third Country National or a Stateless Person. Available at http://eur- 
lex.europa.eu/LexUriServ/LexUriServ.do?uri=C)J:L:2013:180:0031:0059:EN:PDF
269 In accordance with Art. 3 and Paragraph 4a(l) of Protocol No. 21 on the position of UK and Ireland in 
respect of the Area of Freedom, Security and Justice annexed to the Treaty of the European Union and the 
Treaty on the Functioning of the European Union notification of wish to take part in the adoption and 
application of Dublin III. Paragraph 41.
270 M.S.S. v. Belgium and Greece, Application no. 30696/09, Council of Europe: European Court of Human 
Rights, 21 January 2011, available at: http://www.refworld.org/docid/4d39bc7f2.html [accessed 25 January 
2014]
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remove protection gaps that result from the old procedures. It introduces exceptions to Dublin 

transfers on the grounds of illness and having family residing in another EU State271.

The most recent case law from the European Court of Justice on the Dublin 

Regulation under the Preliminary Reference Procedure from the UK Court of Appeal is AM 

and Others v UK, where the Court in its ruling upheld the principle of the best interest of the 

child as the primary consideration in light of Article 24(2) of the Charter on Fundamental 

Rights of the EU. The court ruled that the unaccompanied children who had sought asylum in 

Italy and the Netherlands and then lodged an asylum application in the UK should have their 

application examined by the UK in their best interests if they have no family member in the 

State(s) in which they had previously lodged an application272. It effectively lifts UASC out 

of the protracted process of returns to the EU county where asylum was first sought.

However, in MM v Minister of Justice for Equality and Law Reform Ireland, the 

Court ruled that UASC cannot compel another EU State to examine their asylum claim, if 

the claim had previously been determined by another EU State under the Dublin 

Regulations273. These rulings are important to UASC asylum applications because first, the 

court has upheld the fundamental child rights principle of ‘best interest’, but has limited 

asylum shopping, in so far as a claim has already being determined. This secures the sanctity 

of the Dublin Regulation, which aims to achieve an effective running of the European 

Asylum System.

3.7.2 The European Convention on Human Rights (ECHR)
The European Court of Human Rights (ECtHR) is a unique mechanism for protection 

due to its judicial oversight powers. The case law and rulings on Article 3 and 8 of the 

European Convention Human Rights (ECHR) are a significant human rights assurance in 

Europe and sometimes beyond, especially with regards to the jus cogens norm of Torture. 

The ECtHR regional judicial influence has also had a bearing on entitlement to protection in 

the form in the UK domestic law through the UK Human Rights Act (HRA) of 1998 which

271 Dublin III Ibid. n. 101: Provisions on Member State responsible and hierarchy of criteria for processing 
Application Chapter 3, Art. 7, Examination of Application 3; Guarantees for minors (Best Interests Provisions) 
Art. 6, Unaccompanied Minors 6(1) Best Interests, 6(2) representative (guardian), 6(3) a family reunification (b) 
well-being and social development (c) safety and security in particular if in risk of trafficking (d) participation in 
line with evolving capacity; Art. 8; Art. 4(d) suspension of transfer, 4(e) exchange of data 4(f) access to and 
correction of data, 4(3) Unaccompanied Children information leaflets on application of Dublin III; Paragraph 39 
on the Charter of Fundamental Rights of the EU- right to asylum Art 18, and Articles relevant to Dublin III in 
Art. 1,4,7,24 and 47.
272 MA and Others v UK C-648/11 Paragraph 61, 6th June 2013.
273 MM v Minister of Justice for Equality and Law Reform Ireland and Attorney General C-277/11, 23rd January 
2013- CJEU Ruling on Preliminary Referenee from an Irish National Court; CEAS; Directive 2004/83/EC 
Article 4(1).
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transposes the ECHR. It is an important provision because the rights are directly enforceable 

in UK courts, because it has been incoporated into UK law. Its principal provisions in Article 

3 the prohibition of torture, inhuman, degrading treatment and punishment; and the protection 

of private and family life Article 8 are key considerations in asylum determination and 

appeals. Article 8 rights and case law is well developed and has been written about by 

scholars274.

In the case of unaccompanied children in the UK, it is still developing. When all 

domestic appeal rights have been exhausted in the UK, further appeal can be initiated at the 

ECtHR. The research argues that this provides a further safeguard, which is other wise not 

available within the United Nations Human, Refugee and Child Rights Framework for 

Unaccompanied Children or within the UK where appeal rights have increasingly been 

limited with successive immigration legislation.

The incoporation of the ECHR through the HRA is partial, because some Articles of 

import are excluded from the Act. The universal application to everyone within the 

jurisdiction of the UK and availability of remedy to everyone, even if the infringement of 

rights was carried out in official capacity, is a gap in the transposition of the rights in the 

ECHR275. This tinkers with the idea of universal rights and favours citizenship led 

constitutional rights.

Although Article 3 offers broader protection than Article 33 of the Refugee 

Convention, in terms of protection from return to frontiers where the person may be tortured 

or persecuted. Its threshold test for what constitutes torture is very high as the ECtHR 

established in Soering276. This has been significantly lowered since the ruling. The ruling also 

established the principle of no return if there is a real risk, not a mere possibility of violation 

of Article 3277. More importantly all the relevant circumstance are to be taken into account, 

including the age and sex of the victim. However other child specific factors, including the 

psychological effects of a particular trauma , do not appear to be fully considered278. The 

threshold for torture was set high also when the ECtHR ruled in Ireland v UK that the five

274 Kilkelly U. (1999) The Child and the European Convention on Human Rights. Aldershot, Ashgate 
Dartmouth, pp.214-219.
275 Article 1: The High Contracting Parties shall secure to everyone within their jurisdiction the rights and 
freedoms defined in Section 1 of this Convention. Article 13: Everyone whose rights and freedoms as set forth 
in this Convention are violated shall have effective remedy before a national authority not withstanding that the 
violation has been committed by persons acting in official capacity.
276 Soering v United Kingdom 11 EHRR 439 Judgement of 7th July 1989.
277 Kilkelly U. (1999) Op. Cit. p.231. nl06
278 Van Bueren, G. (1998) ‘Opening Pandora’s Box - Protecting Children Against Torture, Cruel, Inhuman and 
Degrading Treatment and Punishment’ in Van Bueren, G. Eds. Childhood Abused: Protecting Children against 
Torture, Cruel, Inhuman and Degrading Treatment and Punishment. Aldershot, Ashgate Dartmouth.
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techniques did not amount to torture but amounted to inhuman and degrading treatment2 9. As 

for Article 8, the wide margin of appreciation under the EU family reunification Directive is 

of significance as it relates to UASC280. The margin of Appreciation has also allowed the UK 

on the domestic scene to provide strict guidelines to judges on the application of the Right to 

private and family life principle following its new Policy on Family migration in 2012. The 

Home Office guidiance on judical rulings of Article 8 came into force in July 20 1 4281. It may 

be said that it is an interference with the neutrality and independence of the Judicial process. 

The importance of this to UASC legal protection is that it will impact on the securing of 

further leave to remain for most UASC. The majority of UASC are granted emergency 

temporary international protection under Policies transposing EU Directive 2001/55/EC. This 

is because the success of further leave application is based on the ability to demonstrate the 

establishment of a private and family life in the UK. This may mean making a fresh asylum 

claim as an adult or providing proof of established family life. In other words, these are the 

only ways of securing an extension to their stay and thus an extension of legal protection in 

the UK. There is also an option of return to their country of origin if the situation has changed 

or in theory seek protection in another country.

3.7.3 Securitisation and Criminalisation of Asylum in the EU
The securitisation of asylum, gained momentum after the September 11, 2001 terrorist 

attacks in the United States. The July 7, 2005 attacks on the UK and the constant threat of 

terrorism in the world, has contributed to the continued securitisation of asylum. The key 

human rights elements that securitisation and criminalisation of asylum impact upon are: 

access to asylum and privacy of the asylum seeking child. The UK, like other European 

countries has restricted effective access to its asylum system through measures such as 

overseas interdiction, carrier sanctions, Visa Information System, opting out of the European 

Schengen Agreement, international waters policing by the EU Mediterranean countries under 

joint EU measures to prevent arrival, Dublin III Agreement, imprisonment for the use of false 

documents and aggressive detention policies for some asylum categories282. Some of these 

measures began before the landmark terrorism events mentioned above and have become

279 Ireland v UK Case 2 EHRR 25, 1978.
280 Council Directive 2003/86/EC of September 2003 on Right to Family Reunification. Official Journal, 2003; 
European Parliament v Council of the European Union, Case C-54/03
281 Private and Family Life Immigration Rule Changes, July 2012 as Part of the Government Policy, Securing 
Borders, Reducing Migration. Available at: https://www.gov.uk/government/publications/familv-migration- 
statement-of-intent
282 Asylum and Immigration (Treatment of Claimants, etc.) Act 2004, (U.K.); see Stevens, D„ (2004) UK Asylum 
Law and Policy; Historical and Contemporary Perspectives. London Sweet & Maxwell. Chapter 6.
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stronger ever since. The coordination of asylum systems within Europe currently functions on 

various EU Directives made up of the CEAS, Dublin III and EURODAC with financial 

programmes under the European Asylum Office such as the European Refugee fund283.

In addition the following measures have been put in place: sharing of information 

through the EURODAC data base, obligation of air carriers to communicate passenger data, 

the European Agency for the Management of External Borders (Frontex) with a fund and a 

border surveillance system (EUROSUR) and Rapid border intervention teams (RABIT)284. 

The Visa Information System that serves as information surveillance systems, unification of 

visa requirements and format for non-EU nationals to facilitate access to the visa information 

system by EU national authorities which has security and crime detection mechanisms such 

as integration of biometric features in travel documents and exchange of information to 

combat counterfeit travel documents, combat migration and facilitate Dublin III285.

The fingerprints are transmitted to European Dactyloscopy (EURODAC) through the 

UK e-Border Programme. It is an IT system containing the fingerprints of persons over the 

age of 14 who apply for asylum in the EU286. Personal data can be kept for up to ten years, 

but may be deleted after two years if the person becomes a permanent resident. There is a 

current process to formalise and expand the use of data collected for policing and anti

terrorist act investigations in the EU. In the first twelve months or so, some 2,229 fingerprint 

matches were identified, thereby assisting in the Dublin II process287.

3.7.3.1 Security screening
The UK screens asylum seekers for security risks through its e-Borders program 

which is linked EURODAC at the EU level. This program uses advanced technology such as 

an iris recognition system, maintains databases of individuals who pose a “security risk”, and

283EURODAC was created for comparing fingerprints to ensure effectiveness of the Dublin Regulations under 
Council Regulation 2725/2000 of 11th December 2000. Article 8. Available at: 
http://europa.eu/legislation_summaries/justice_freedom_security/free_movement_of_persons_asylum_immigrat  
ion/13308 l_en.htm
284Modified arrangements of EURODAC under EU Regulation No. 603/2013; Comparison of fingerprints under 
EU Regulation No. 604/2013.
285 Visa Information System EU regulation No. 603/2013
286 Consterdine, E., Pendry, L. and McKinlay, P., Establishing Identity for International Protection: Challenges 
and Practices: National Contribution from the UK. Home Office, European Migration Network, pp.14 and 15. 
287UK Parliament, Select Committee on European Union. Available at: http://www.parliament.the-stationery- 
office.co.uk/pa/ld200304/ldselect/ldeucom/74/7414.htm; Council Regulation 2725/2000 which came into force 
on 15th January 2003 requires all asylum seekers and illegal migrant above the age of 14 within EU Member 
State Borders and Norway, Iceland and Switzerland to be finger printed. There have been attempts by the 
European Commission to Amend the Regulation which have failed on three occasions. The latest of the attempts 
is ongoing and would allow details on the Database to be used for terrorist and criminal investigation, changing 
the purpose for which it was established from support of the Dublin II process to identify the Member State 
responsible for processing an Asylum Application made in the EU; Council Regulation No. 343/2003.
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keeps electronic records of entry and exit from the UK. This screening also serves the 

purpose of identifying those who have claimed asylum in another country within the 

European Union. They are returned to the country where they had claimed asylum earlier 

based on the Dublin III Agreement. Article 33(2) excludes a refugee who is a danger to 

national security from the non-refoulement clause which prohibits expulsion or return to 

territories where life or freedom would be threatened on the five Refugee Convention 

grounds. Although traditionally in Europe return has been blocked if Article 3 of the ECHR 

(torture, inhuman and degrading treatment) applies to the applicant, but evolving case law 

based on issues of international security and terrorism might suggest upcoming changes288. 

All migrant children are finger printed and have their photographs taken, although only 

children aged fourteen and above have their details checked against the EURODAC data 

base289.

The dangers significantly increased by tighter border controls in Europe and the costs 

impediments to seeking asylum make it more difficult for children to legitimately cross 

international borders as children in search of international legal protection. International legal 

protection of UASC is an erga omnes responsibility of all nation States under the United 

Nations System, the parallel European System has as its aim the protection of Europe’s 

borders and its sophisticated measures have severe repercussions for UASC. On the 30lh of 

June 2014, the Italian Navy rescued a Boat with hundreds of migrants crossing from the 

North African Coast to Sicily, they found 30 bodies of migrants crammed into a compartment 

below decks, and they had died of suffocation. In that weekend alone the Italian Navy 

intercepted 5, 000 migrants.290 This is not a one off, it is now a regular occurrence and a new 

reality of the desperation borne from the human rights abuses. The response on the news on 

that day was for better patrols to put an end to Mediterranean crossings, and then talk about 

fairer burden sharing with the Mediterranean Countries of Europe. These responses are 

ineffective and hundreds more continue to attempt the dangerous crossings. This is because 

the conditions in the countries of origin are bad. Efforts to achieve the Millennium 

Development Goals are largely not being achieved, persistent conflict, poverty and epidemics

288 See Othman (Abu Qatada) v. The United Kingdom, Application no. 8139/09, Council of Europe: European 
Court of Human Rights, 17 January 2012, available at: http://www.refworld.org/docid/4fl69dc62.html 
[accessed 26 January 2014]; he was deported to Jordan following protracted legal suits at the European Courts 

and the UK, in addition to diplomatic manoeuvres between the UK and Jordan. Essentially impacting on the 
ruling of the ECtHR on the absolute Nature of Art. 3 in Chahal v UK, (22414/93) [1996] ECHR 54 (judgement 
of 15th November 1996).
289 Op.Cit. Consterdine, E., Pendry, L. and McKinlay, P.,n.230; UK Parliament, Select Committee on European 
Union n 231.
290 http://www.hbc.co.uk/news/world-europe-28082969
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such as the Ebola outbreak continue to ravage the countries of origin. Countries of origin 

which have created the highest numbers of refugee populations have not been held to account 

by the international community. The search for protection, survival and a better life away 

from the persecution of the likes of the Islamic state is greeted with denial on the part of the 

producing states and hostility on the part of the receiving States. The question is, are human 

rights universal and are fundamental principles of human rights such as erga omnes still valid 

within the context of asylum in Europe? The answer is rarely but sometimes.

Children often do not have the legal, economic capacity, knowledge and 

qualifications stipulated by destination countries to go through legal migration routes. 

International human rights regimes for forced and regular migration do not usually address 

issues concerning lone child migrants. Immigration systems are partially equipped in their 

framework for admitting individuals, so there is a limited oversight in dealing with child 

migration, let alone forced lone child migration. Rather, ad hoc measures are adopted, 

although the framework has developed rapidly in recent years. Lone children still have to 

endure ingrained 'institutional disbelief291 because their stories and their journey are seen as 

incredible through the average adult eyes.

Unaccompanied children, usually from poor countries of origin, often lack the private 

networks and official channels that adult migrants usually rely on. Some of them are pushed, 

forced and lured into exploitative routes such as smuggling and trafficking. Child experiences 

of migration have often been assimilated into those of their parent or guardians. If migrating 

alone, their journey is often interpreted as a result of coercion, human trafficking and menace 

to the welfare system (adult migrants claiming to be minors in other to access social benefits) 

often leading to age disputes leaving lone children in legal limbo with serious breaches of 

their rights.

This denies the autonomy and agency of children and their evolving capacities and 

denies them the right to be children. Historically children have always been a significant 

population in migration flows and increasingly so, because of child forms of persecution, 

increase in the number of child led households in certain regions of the world due to conflict,

291 Souter J. A Culture of Disbelief or Denial? Critiquing Refugee Status Determination in the UK. Oxford 
Monitor of Forced Migration. Vol. 1, No.l, 48-59, February 2011; UNHCR, 2005 Quality Initiative Project, 2nd 
Report to Minister. UNHCR: London.p. 12; Fit for Purpose Yet? The Independent Asylum Commission's 
Interim Findings, 2008. IAC: London, p. 40; UK Border Agency, Code of Practice on dealing with Children, 
Home Office, p.5.
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HIV/AIDS and other complicated intersecting cultural issues292. The aim of international 

protection for children should be to bring together the human and child rights concepts and 

ideas to positively impact on the experiences of lone or separated children in the asylum 

system and secure safe routes to asylum and durable legal protection.

3.8 Conclusion
This chapter has set down the legal framework for the international legal protection of 

unaccompanied children using the disparate elements of the international human rights 

framework which includes the bill of rights, with specific reliance on the CRC because of its 

lex specialis status. The Chapter reinforces the concept of legal protection of unaccompanied 

children as a multi-layered and complex framework which consists of universal human rights, 

refugee and child rights, and the European regional framework. In addition, the chapter 

pinpoints the rights refugee status adds to the international protection framework and the 

significance and uniqueness of the European regional frameworks. It goes further to reinforce 

the concept of universal human rights and that unaccompanied children hold rights 

fundamentally because they are humans, irrespective of their legal status in their State of 

Asylum and especially because they are children.

The chapter illustrates the significance of the protection derived from the international 

protection framework with examples of case-law and areas of applicability of international 

provisions in domestic refugee determination and protection mechanisms for unaccompanied 

children. The Chapter has set out the applicable international human rights, child rights and 

refugee law provisions, the European regional standards and obligations they set for the UK 

as a participating State having ratified specific international legal treaties. The Chapter has 

identified the benchmark international standards and norms for the legal protection of 

unaccompanied children and their status. The aim of identifying these standards is to signify 

the level of protection and the obligations deriving from these treaties set for State parties. 

This international framework sets the background for the next chapter, which discusses the 

domestic legal protection, the legal obligations of the United Kingdom (UK) and the rights 

entitlements of UASC within the context of refugee protection and asylum.

292 Child sale, exploitative child labour, gender issues such as sex slavery, child military recruitment, early 
marriage and rape, displacement, state failure and breakdown of institutions.
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Chapter 4
The Domestic Protection of Unaccompanied and Separated 

Children in UK Asylum System

4.1 Introduction
The main argument in the preceding chapter is that the UK child asylum system 

functions within a framework of international and EU Laws. Within this framework the 

obligations and legal norms guiding the actions of the UK as a State Party to key international 

legal treaties were established. This chapter appraises the procedures in the UK asylum 

system and examines how these measure up to the standards set by the international 

framework. The aim is to ascertain their effectiveness in securing legal protection for 

unaccompanied children within the UK context.

This chapter examines the domestic legal protection of unaccompanied asylum 

seeking and separated children (UASC) in the UK asylum system and how this is achieved. 

The chapter aims to answer the research question, does the UK legal and policy regime 

legally protect, safeguard and promote the welfare of unaccompanied and separated children 

throughout the asylum process (reception, asylum determination, appeals); and does it 

provide durable solutions to the problems of unaccompanied and separated children within its 

jurisdiction. The thesis argues that the asylum system as a key system that implements 

international legal protection on the domestic scene.

For this reason the impact of the key debates and practices in UK asylum procedures 

on UASC legal protection is appraised. This Chapter then scrutinises the application of the 

principles of the international, regional and domestic legal frameworks under which the 

system operates and whether they protect, safeguard and promote the welfare of separated 

children throughout the asylum process. The chapter appraises the different legal status 

derived, its implications and impact on the unaccompanied child’s everyday lived 

experiences and the chances of durable solutions within the current framework of UK 

asylum. The chapter engages this from arrival, through to determinations and durable 

solutions. This is illustrated through the experiences of a young unaccompanied girl Fatima.

4.2 UK Context of Protection
In previous chapters, the thesis established the rights of asylum seekers, non-citizens 

and refugees as defined and guaranteed in international human rights and EU law, but they 

are subject to various levels of State discretion as to their implementation in the national legal
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system293. The key counter argument to this is citizenship based rights, anti migrant 

sentiments focusing on immigration control and discourse on sovereignty.

The asylum system is managed by the Immigration and Nationality Directorate (IND) 

of the Home Office (HO) since the demise of the defunct executive agency United Kingdom 

Border Agency (UKBA) in 2013 and its replacement with UK Visas and Immigration 

(UKVI). Immigration and asylum ideally should not operate on the same principle despite the 

subjects of both sets of policy and laws being migrants.

The asylum system in the UK before the incorporation of the 1951 Convention on the 

Status of Refugee by the 1993 Asylum and Immigration Appeals Act had no specific asylum 

legislation. Asylum appeals took place under the 1971 Immigration Act294, successive 

immigration and asylum acts are linked to the 1971 Act or amend certain elements of the Act. 

Hence, the determination of asylum applications from an immigration perspective, successive 

rapid legislation in the 1990’s and recently have lumped both policies together with 

immigration control continuing to overshadow the humanitarian objective of asylum.

At the core of the analysis of this issue is the distinction between forced migrants and 

other groups of migrants in the increasingly complex migration flows, with a distinct 

dimension of lone child migrants. This creates a multi-layered discourse within a 

multidimensional structure, encompassing the legal, policy, political and personal migrant 

dimensions with each tense angle struggling for its own position.

The importance of crossing of international boundaries in flight for fear of persecution 

makes an unaccompanied child a person of concern and in need of international protection. 

However, the legal protection is conferred and operates within the domestic jurisdiction of 

States. The reason for undertaking the journey or the push factor is what the determination of 

the need for international protection is based upon. Forced migrants cannot ordinarily be sent 

back because of the risk or fear of persecution and abuse of human rights that gives rise to 

legal obligations for the UK as a country of asylum. The main obligations arise from the 

Geneva 1951 Convention Relating to the Status of Refugees (RC), European Union Measures

293 Kneebone. S., (2009) Refugees and Asylum Seekers in the International Context- Rights and Realities in 
Kneebone. S., (ed.) Refugees, Asylum Seekers and the Rule of Law: Comparative Perspectives. Cambridge 
University Press, p.l; Weissbrodt, D., (2008) The Human Rights of Non Citizens. Oxford University Press, pp. 
45-50; Harvey, C, (2000) Seeking Asylum in the UK Problems and Prospects pp. 72-99; The principle of 
Margin of Appreciation allows States Discretion in the interpretation of International treaties subject to the 
limitations of: necessity and proportionality.
294 The United Kingdom signed the 1951 Convention on the Status of Refugees in 1954 and the 1967 Protocol in 
1968 and applied the legal provisions to refugee determination.
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and the European Convention on Human Rights (ECHR) as well as UK domestic guarantees 

of human and children’s rights295.

Asylum and Immigration laws are based on the principle of territorial sovereignty 

through which States exercise their power and discretion to decide who may enter or remain 

on their territory. This moves the discourse to admittance or access of unaccompanied 

children to UK territory. The legal and policy powers of the country of asylum are limited in 

asylum law and policy by human rights and refugee law, this is where the tension lies. In the 

case of children further limitations are imposed by international child rights law especially if 

the child is alone or unaccompanied, due to the additional vulnerabilities and special 

protection needs of the unaccompanied child. The non-discrimination provision of the various 

treaties and policies make them applicable to all individuals including children. The 

Convention on the Rights of the Child (CRC) provides child specific rights and offers more 

protection for children including unaccompanied and separated children. However, there are 

obstacles to the enjoyment of the guaranteed rights in the form of non-incorporation and 

hence non-enforcibility of the rights contained in international human rights treaties in UK 

courts. The counter arguement profered to incorporation of the CRC for instance is that, the 

UK already has roubust child rights legislation (discussed in chapter 5), however its 

effectiveness is intercepted by harsh immigration laws and policies which impact negatively 

on UASC.
The admittance to territory entails the question of how to gain access to the legal 

protection. Another key question is what type of protection should be given? This depends on 

the individual circumstance of each asylum seeker, and how this fits into the international, 

regional EU law and the asylum policy in place in the UK.

4.3 Seeking Asylum as an Unaccompanied Child a Vulnerable Situation
Making asylum claims and surviving during childhood as a result of traumatic 

circumstances is daunting for the unaccompanied child. Not being believed or given the 

“benefit of the doubt” (age disputes and asylum claims), disappearance of children from the 

system, conflict of interest of officials and abuse of administrative law processes, make 

asylum processes difficult for UASC especially as they lack guardians or relatives on their 

side, this makes life a herculean task.

295 The UK opted out of the Fundamental Rights under the terms of the Lisbon Treaty and most of the measures 
under the Common European Asylum Policy.
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Protracted periods of asylum determination, the threat of return, restriction on right to 

work and welfare, complicated asylum and immigration system, lack of access to legal 

services for some categories of children, criminalization of child victims of trafficking, 

discretionary non-secure legal protection, non-rights based approach to services for UASC 

impact severely on their development and successful transition into adulthood. It is important 

to state the basic characteristics of UASC. This is done not to make a case for immediate 

asylum for all UASC. They are vulnerable being new arrivals or lacking social contacts, they 

usually face the following problems: basic information on how things work, feelings of 

loneliness, isolation, missing the family or social connections at home, food, culture, weather, 

environment, religion, coping with loss or trauma (country of origin, transit and destination 

country), prejudice, xenophobia, racism, restricted movement, bullying, helplessness, mental 

health issues, lack of protection of rights and restrictions to rights, making and maintaining 

contact with home, making new friends and social connections, feeling fearful of authority 

and citizens, lack of information and how to access it296. In the case of some separated 

children, it is harrowing not knowing their birth family because some of them were trafficked 

when they were very young and have no recollection of any other way of life. Some children 

have gone through a cycle of multiple age dispute and assessments; and in some cases 

threatened with age assessment and deportation by care professionals297. There is evidence of 

lasting effect of the trauma especially on detained children when their age is disputed; the 

child’s best interest is not always evident in professional practice with the result that 

separated children find it difficult to trust professionals responsible for their care298.

4.4 UK Asylum System and International Protection
The UK asylum system gives legal effect to incorporated international protection 

treaties to which the UK is a legal party through Immigration and asylum legislation, the 

Human Rights Act, the Children Act and the corresponding Acts in the devolved regions of 

the UK.

The asylum system administers international legal protection emanating from the 

obligation to protect refugees in fear of persecution on the five convention grounds of race, 

religion, nationality, membership of a particular social or political group. Further it must be

296 A key theme arising from cross triangulation of PhD research findings from fieldwork interviews with UASC 
and other research stakeholders.
297 Interviews with young people- Mariam and Tara.
298 Most of the young people interview said it was difficult for them to trust as a result of the problem they face 
in their childhood and how they were treated by professionals.
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shown that there is a lack of protection from their own government or they are unable or 

unwilling to take up such protection due to well-founded fear of persecution on the five 

grounds identified above299; other agents of persecution such as non-state persecutors, in the 

situation of UASC this is sometimes family members who have the duty to protect them. 

They must have suffered or likely to suffer or face a continued risk of abuse of fundamental 

human rights such as torture, inhuman and degrading treatment. The international and 

regional protection obligations operate in conjunction with UK immigration rules and 

domestic child protection legislation as a combined framework for the care and legal 

protection of separated children in the UK.

The nature of refugee determination procedures for separated children in the UK is 

individual. The categories of persons entitled to protection are defined by the UK asylum 

system's interpretation of international law. The concept of legal protection is associated with 

entitlements under the law and effective redress of grievances, and mechanisms to vindicate 

claims in respect of those entitlements. In other words remedies, which in refugee law is the 

granting of status and durable solutions300. The importance of legal protection cannot be 

overstated in times of unprecedented challenges to refugee protection all over the world, 

especially in the western world, by governments wishing to block the arrival of unwanted 

asylum seekers in what could be called a new refugee protection crisis301.

The use of legal resources and measures such as the Protocol against the Smuggling 

of Migrants by Land, Air and Sea, a penal framework for preventing the facilitation of illegal 

immigration; common standards and procedures for returning illegal immigrants with the 

new emerging comprehensive Common European Asylum System (CEAS), all combine to 

deter asylum seekers from entering Europe302. The Terrorism Act 2006 and Counter

299 Art.l Geneva Refugee Convention, grounds of race, religion, nationality, membership of a particular social 
or political group.
300 Ibid. Helton, A. C. (2003) What is Refugee Protection, in Steiner, N., Gibney, M. and Loescher, G.(eds.) 
Problems of Protection: The UNHCR, Refugees and Human Rights. Routledge: New York & London, p. 20 n.l.
301 The UK agreed on the 29th of January 2014 after much foot dragging and insistence on international 
humanitarian aid to admit a few hundred refugees for resettlement in the UK as a third country outside the 
UNHCR quota system, so it is not really bound to specific numbers. In the words of the opposition politician 
Yvette Copper to Home Secretary Theresa May, “compassion has prevailed”, however only 50 Refugees have 
been accepted by the UK 6 months after (June 2014); The ongoing refugee crisis in Syria and its impact on 
neighbouring countries, essentially non-arrival measures an attitude in place in Europe and Turkey; Ibid. Helton, 
A. C. (2003) p. 19.
302 The Common European Union Asylum System (CEAS), http://ec.europa.eu/dgs/home-affairs/what-we- 
do/policies/asvlum/index en.htm ; Costello, C. (2014) Policy Primer, The UK, the Common European Union 
Asylum System and EU Immigration Law, The Migration Observation at the University of Oxford. Available at: 
http://www.migrationobservatorv.ox.ac.uk/policv-primers/uk-common-european-asylum-svstem-and-eu-
immigration-law; Case C-648/11 MA and Others v Secretary of State for Home Department on Clearer EU 
Rules for Unaccompanied Minors Seeking International Protection; EU Press release on the case; 
http://europa.eu/rapid/press-release IP-14-723 en.htm ; Proposal for Amendment of the Dublin Regulation EU
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Terrorism Bill 2008 which also applies to children suspected and charged with terrorism 

offences, including the extended pre-charge detention is a reality of global events and the 

corresponding securitization of asylum303.

The general public opinion on why asylum seekers come to the UK is that it is for 

economic reasons, hence the stricter controls to mitigate abuse of the asylum system304. The 

key analytical human and children's rights of this is that while blocking avenues for illegal 

migration, the sophisticated complex expensive systems also keep away and criminalise 

persons in genuine need of international protection especially UASC. Unaccompanied 

children are at a further disadvantage because of their status as children, there are no 

legitimate migration routes for unaccompanied children or for seeking asylum from their 

countries of origin. They have to rely on dependant type legal migration routes under the 

Points based System, informal foster arrangements and are forced to lie about their age to 

obtain travel documents and visas. Their families pay smugglers to secure entry into the UK 

through the above means, all of these impact on their credibility and safety, and makes them 

vulnerable to abuse and makes them open to criminalisation in their search for access to 

asylum.

The criminalisation of asylum seeker by European nations and increasing projection 

of asylum as a security risk is a key issue which impacts on the international protection 

regime in terms of deterring individuals in need of protection. This is a human right concern. 

The securitisation of asylum has invaded the privacy of applicants through the variety of tools 

employed as discussed in the section on EU securitisation measures, more so in the case of 

unaccompanied children305.

Chapter 6 illustrates the problems of unaccompanied children through a case study of 

an unaccompanied child, with the aim of exploring how the peculiarities of the UK domestic 

asylum process apply to her case.

No. 604/2013 as a consequence of the above case, http://ec.europa.eu/dgs/home-affairs/e- 
librarv/documents/policies/asylum/examination-of-
applicants/docs/commission proposal to amend the dublin regulation en.pdf; Summaries of EU Legislation, 
Free Movement of Persons, Asylum and Immigration. http://www.europa.eu/Iegislation
303 The Committee on the Rights of the Child 2008 Concluding Observations on UK Report.
304 Robinson, V. and Segrott, J. (2002) Understanding the decision making of asylum seekers. Home Office 
Research Study 243; Crawley, H. (2010) Chance or Choice Understanding why Asylum Seekers Come to the 
UK. Refugee Council.
305 Protocol against the Smuggling of Migrants by Land, Air and Sea; The Terrorism Act 2006 and the 
amending successive Counter Terrorism Legislations.
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4.5 Case Study- Fatima

Fatima said that she faced problems in her country of originoecause her family are 

Muslim and she converted to Christianity after attending the only scondary school in the 

vicinity, a Christian girl’s Secondary School. She said that she lost he Father when she was 6 

years old, her Mother was transferred on as a wife to her Dad’s yonger brother as is the 

culture in her village. She was the third child of four children her prents had. Shortly after 

her father’s death she was sent to live with her married Aunt in a farway village. She rarely 

went home because she was responsible for taking care of her t/o young cousins, the 

household chores and farming. She was fed very little, she was treatd badly and beaten up 

regularly. She did not attend School regularly or have time to play, sb missed her family the 

way it used to be before her dad died.

Her mother died in child birth, trying to give birth to a third clld (seventh child) form 

her marriage to her Uncle when she was 12, having lost two childrento infant mortality (her 

younger brother and the first baby with her Uncle). She was told ofier mother's death and 

burial, she was never allowed to visit home after her mother’s death a her aunt now had five 

children whom she cared for.

She said that she converted to Christianity when she was 14 nd all hell broke loose, 

she was not allowed to go school after that or leave the compound. Sh was battered regularly 

by her Aunt and her husband’s family for bringing shame to the famil. Her Uncle came from 

her village and said he would find a good Muslim husband to marry hr to put a stop to all the 

nonsense about Christianity. At 15 she was sent to help another Auntwho had given birth to 

twins in the City. She did all chores and took care of the twins, she ws treated badly, beaten 

and slept on the kitchen floor.

She met a man in the neighbourhood while running errandswho told her he could 

help her escape. He was very friendly towards her and she trusted hn, because no one had 

ever spoken to her so nicely or listened to her.

Just before she turned 16, her Uncle sent a message to her Aunt that b had found her a good 

Muslim husband, his best friend, who had three wives and many chilren older than her, he 

was much older than her. She was to be sent back to the village to narry during the Salah 

period.

The friendly neighbour travelled a lot and she did not see hin for about six months, 

she burst into tears when next she saw him and begged for his help.He took her to another 

city to hide her. There she lived with a friend of his who needed a hose help, her employer 

ran into problems with the Police and they were all arrested. She waidetained until the man
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who helped her escape came and bribed Police to release her. Then the man brought her to 

Europe, she ended up in the UK, possibly through smuggling, she lived with the man. He 

travelled a lot to buy used car spare parts. The man demanded sex of her and she became 

pregnant. He abandoned her and she became stranded. The rent ran out and the landlord told 

her she had to leave, he referred her to social services. She was referred to the Home Office 

as she did not hold any travel documents or appear to have a status, that is how she entered 

into the asylum system.

Her asylum claim was refused, she was housed in a women’s shelter with her baby. 

She was granted discretionary leave to remain until 17.5, moved into independent 

accommodation and attended English language classes. Social services had very little to do 

with her. She applied through her Solicitor to renew her stay, she was refused asylum again. 

Her solicitor filed an Appeal, due to the lack of reception facilities for her and her child in her 

country of origin; the length of time it took to process and refuse her application for review 

and the Appeal, the court ruled that the Home office should re-examine her case. She was 

granted indefinite leave to remain under the Home office legacy project due in part to the 

length of time it had taken to process her case. (Within the current Policy practice, she would 

not have had an in-country (UK) right of Appeal).

4.6 Access to Asylum within the EU and UK Context
Access to asylum is the first legal parameter for qualification as a refugee, because 

refugees have to be outside their country of origin or habitual residence. Access to asylum is 

derived from the right to seek asylum in Article 14 of the Universal Declaration of Human 

Rights (UDHR) and Article 18 of the EU Charter on Fundamental Rights.

Fatima was outside her country of origin and was able to claim asylum as a result, while her 

application was being processed she was protected by Article 33(1), which states that “No 

Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to the 

frontiers of territories where his life or freedom would be threatened on account of his race, 

religion, nationality, membership of a particular social group or political opinion”306.

The modern UK definition of refugee refers to someone recognised as a Convention 

Refugee after a positive decision under the asylum or refugee determination procedure. 

Asylum seekers are technically not recognised refugees, they are not fully protected as there 

is no corresponding duty to grant territorial asylum to persons who seek it. The grant of

306Article 1, 1951 Refugee Convention.

99



asylum is a political decision, the exercise of sovereign power over territory by States with 

humanitarian undertones307.

Rather she would have been granted Temporary admission granted to asylum seekers 

by immigration officers under paragraph 21 of Schedule 2 to the Immigration Act of 1971. 

Unaccompanied children are issued with IS96 paper which grants temporary admission into 

the UK. That is until removal, permission to stay in the UK either on a temporary or 

permanent basis depending on the outcome of the asylum claim. This is because lawful 

presence in the UK requires passing through immigration barriers with the aid of a British or 

European passport and for third country nationals subject to immigration control, visas or 

being able to meet the requirements of UK Immigration rules. This is set out in section 11(1) 

of the Immigration Act of 1971.

There is a distinction between lawful presence and temporary admission, the 

distinguishing factor is the possession of a valid entry visa for none EU Nationals. Asylum 

seekers who are in possession of a valid UK visa who enter the UK through air, sea and land 

ports pass through immigration and then make a port or in country application for asylum are 

lawfully present. For the other categories of asylum seekers like Fatima, who enter 

clandestinely their presence in the territory of the UK is unlawful and they may only be 

granted temporary admittance before their claim is considered308.

4.7 Legislative Context of United Kingdom Child Immigration and Asylum regime
The key legal provisions that apply to Fatima on UK territory are the UN 1951 

Geneva Refugee Convention as incorporated by the 1993 Asylum Act, the European 

Convention on Human Rights (ECHR) as transposed by the Human Rights Act, the United 

Nations Convention on the Rights of the Child (CRC) with elements present in the Children’s 

Act. The best interest principle (Article 3 of the CRC) is given effect in UK immigration 

legislation by Section 55 of the Borders Citizenship and Immigration Act of 2009. The 

position of the UK on this principle with regards to children subject to immigration control is 

that it is ‘the primary although not only consideration according to government policy on 

asylum and immigration’309, whereas the 1989 Children Act provides for the best interest of

307 International Law Association 55th Conference Proposal on Territorial Asylum quoted in Goodwin-Gill, G.S 
and McAdam, J. (2007) The Refugee in International Law, 3rd Edition. Oxford University Press, p.364.
308 Immigration Act of 1971 section 11(1): a person arriving in the United Kingdom by ship or aircraft shall be
deemed not to enter the United Kingdom unless and until he disembarks...... and a person who has otherwise
not otherwise entered the United Kingdom shall be deemed not to do so as long as he is detained, or temporarily 
admitted or released while liable to detention.
309 UKBA Asylum Processing Unit; Humanitarian Protection and Discretionary, Active Review Document. 
http://www.ukba.gov.uk
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the child as a paramount consideration rather than the primary consideration provided for in 

Article 3 CRC as discussed in Chapter 5. In the Home Office guidance bulletin section 55 is 

said not to impose any new functions or override existing functions310. Whereas the CtCRC 

establishes that the best interest principle is a foundational principle of children's rights, that 

is self executing, enforceable, substantive and procedural right which should be given due 

weight and aimed at ensuring the full and effective enjoyment of all rights recognised in the 

CRC and other international treaties311. The text of the CRC and CtCRC also allow for 

superior national standards to prevail in the UK the Children Act312.

The key pieces of legislation reviewed in this section are referred to as the 

"architecture of exclusion" by Mathew Gibney313, they apply to UASC in certain respects and 

more crucially when they turn 18 and have no status. The community care laws under the 

1989 Children’s Act that apply to provision of assistance to them are discussed in Chapter 5. 

Other significant measures in UK Asylum and Immigration legislation which applied to 

Fatima on UK territory are: s 8 Asylum and Immigration Act 1996- removed rights to welfare 

benefits under the 1948 National Assistance Act to in-country applicants, employers incur 

liability if they fail to check eligibility for work and asylum seekers could be issued Asylum 

Registration Cards stating permission to work under this Act.

4.7.1 The Immigration Appeals Act 1999

This is perhaps more radical in the measures it introduced on the back of a 

government Policy Paper314, it introduced dispersal of asylum seekers above 18, a voucher 

system of support for single adult asylum seekers, increase of airline liaison officers abroad 

to curb numbers of persons travelling with forged documents, it created offences on 

deception and facilitating entry, deception in obtaining or seeking leave to remain or 

avoidance/delay of removal, and crackdown on sham marriages315. It also set the ground 

work for removal to safe countries and EU countries under the Dublin Regulations in s71 and 

72. It introduced the concept of invalid applications on the basis of lack of adherence to

310 Home Office Guidance Policy Bulletin 75 on Section 55 of The Citizen, Borders and Immigration Act of 
2009:
http://www.ukba.homeoffice.gov.uk7sitecontent/documents/policyandlaw/asvlumsupportbulletins/accesstosuppo
rt/pb75?view=Binarv Paragraph 3.1 p.2
311 Convention on the Rights of the Child, Committee on the Rights of the Child. General Comment No. 14 of 
2013. CRC/C/GC/14; discussed in Chapter 3.
312 Article 41 Convention on the Rights of the Child.
313 Gibney, M. (2006) ‘A Thousand Little Guantanamos’: Refugees, Western State Measures to Prevent Arrival 
in Displacement, Asylum, Migration: The Oxford Amnesty Lectures 2004. p. 159.
314 HM Government Policy: Faster, Fairer, Firmer 1998.
315 Section 28 of the 1999 Immigration Act amends Sections 24 1971 Act, 29 and 30 creating the new deception 
in facilitating and seeking leave to remain offences.
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procedures and timelines under s72 and removed a right of Appeal for such applications. It 

created the one stop Appeal procedure and limited the rights of Appeal under s74-79, where 

all immigration, human or refugee rights considerations, are brought under one appeal thus 

consolidating the several steps of Appeal. It designates who can provide immigration advice 

and services in s82-86 and created a Power to search and arrest without warrant for 

Immigration officers in si28 and 129. It introduced fingerprinting, the 10 year rule for the 

keeping of fingerprints of foreign nationals and created new Immigration Detention Centres 

where Fatima could have ended up if her age had been disputed316.

The most significant measures that concern the determination of Fatima’s application 

and support are s 141, applicants over the age of 16 could be interviewed at key asylum events 

without an independent adult. Another key provision of this legislation is that it excluded 

asylum seekers from mainstream social security benefit317. Under s94(l) of the 1999 Act she 

is also not considered an asylum seeker at the time of asylum because she was below the age 

of 18. Hence, she was assisted under s!7 of the 1989 Children Act which is discussed 

extensively in Chapter 5. The man who facilitated her illegal entry into the UK could have 

been liable to imprisonment and a fine if found, the transporter would have been liable to a 

fine of £2,000 per illegal passenger318. A key procedural safeguard measure the 1999 Act 

provides for, is a 6 month timeline for processing asylum applications, which did not happen 

in her case and rarely does319. The legislation does not provide protection from removal 

during asylum processing and right of Appeal after refusal with regards to Refugee 

Convention Applications320. The key protection issue to note under the 1999 Act is that the 

tightening of immigration controls and criminalisation of entry and facilitation of entry 

impact on access to asylum and legal protection with regards to UASC, because they require 

someone to aid them, in their bid for asylum in the UK because there are no legal 

immigration routes for UASC to gain lawful entry into the UK. At the same time, it could be 

argued that the legislation could deter traffickers from exploiting and moving young people 

into the UK or charge more to smuggle people asylum seekers in because of the risks of 

imprisonment and fines.

316 Sections 143( 15) (b) and 147
317 Section 115 of the 1999 Act amended Section 21 of the 1948 National Assistance Act to exclude certain 
categories including asylum seekers from benefiting from State Social Security.
3l8Deception in facilitating illegal entry under Section 31 of the 1999 Act which amends Section 26 of the 1971 
Immigration Act, Carrier liability Sections 32-43.
319 Vine J., UK Independent Chief Inspector Borders and Immigration: An Inspection into the handling of 
Asylum Applications made by unaccompanied children. February- June 2013. p.26.
320 Sections 15 1999 Act and 69 read together with Section 5(1) of the 1971 Act.
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4.7.2 Nationality, Immigration and Asylum Act 2002
The Act’s s 11 introduced the concept of lawful presence in the UK and in 

conjunction with s 11(1) of the 1971 Act, determines if a person is on UK territory and if the 

person is lawfully present. The significance of this is that responsibility to assess need for and 

grant legal protection is based on presence on territory and lack of immigration status, then 

the person falls within the jurisdiction of the UK. Section 16 provides for the establishment 

of reception centres for the determination of asylum claims and s 36 removes the right to 

mainstream education for asylum seekers in reception centres along with the safeguards and 

responsibilities of Local and Educational Authorities involved in mainstream education. An 

example of a reception centre for UASC is the Milbank reception centre in Kent. In s 55 it 

links late asylum claims to refusal of support for adults and in s 58 provides for voluntary 

departure and incorporates the concept of voluntary return, which is a refugee durable 

solution objective. Section 59 provides for projects, research, cooperation and arrangements 

to reduce migration, assist and ensure return or resettlement. Section 71 places restrictions as 

to residence and reporting for adults, a time limit on detention of accompanied children. Part 

5 deals with Appeals, with section 78 offering protection from removal while Appeal is 

pending. Section 84 sets out the grounds for Appeal and section 83 provides for a right of 

Appeal in the event that a person granted limited leave as a result of an asylum claim has an 

extension application refused. Section 94 provides that the Secretary of State may certify an 

asylum claim unfounded, thus removing an in country right of Appeal. Section 105 provides 

that an applicant be served a Notice of Immigration decision.

In the application of these legislative provisions, the right and grounds of Appeal in 

Part 5 and the ability to Appeal the refusal to grant her extension of leave granted as a result 

of Fatima’s asylum claim are significant provisions.

In Fatima’s case the most important provisions that apply are section 11 which grants 

her presence and access to UK asylum procedure and makes her legal protection the 

responsibility of the UK. The provision for certification of a claim as unfounded would have 

affected her claim if she were a male from her country of origin at the point of renewal at 18, 

because her country of origin is on the white list created under the 2002 Act for males. The 

provision for a Notification of decision is important, however the PhD research finds that 

UASC find the technical language used in the Notification letter and reasons alluded to for 

refusal, confusing and vague321.

321 Legal Practitioner 1, Kahlil and Mariam (Young People Interviewed).
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4.7.3 Section 2 Treatment of Claimants Act 2004: The Impact of Non-disclosure on
Credibility
The 2004 Act consolidated criminalisation of asylum introduced by the 1999 Act, on 

the grounds of use of false identity322. The PhD research finds that Trafficked children are 

especially susceptible to criminalisation under this Act. The impact of false identity 

documents used to smuggle or traffick young people into the UK impacts severely in terms of 

credibility of asylum claims under this Act. Children over the age of 10 may be prosecuted as 

they have attained the age of criminal responsibility. One of the young people who took part 

in the PhD research was detained and charged with offences relating to false documentation 

used by her traffickers under this Act. This is corroborated by the Office of the Children's 

Commissioner in its report to a Joint Parliamentary Inquiry on UASC323.

As for Fatima if she had sought asylum within the current framework of asylum 

determination, her details and fingerprint would have been checked against the European 

database. She may have been returned to the European Country through which she entered 

the EU and could have been criminally liable for use of false documentation and deception. 

This carries a 2 year jail term. There are calls for a shift in policy from prosecuting children 

and young people, rather UASC should be treated as victims324.

4.7.4 The 2009 Borders Act and other Legislative Provisions
The 2009 Act created to simplify the complex structure of UK Immigration law has 

the following provisions: removal of in country rights of appeal for persons from the white 

list country of origin, or has passed through such countries, their claims may not be assessed 

at all. Although in light of the recent case at EU level MA and Others v SSHD on the Dublin 

Regulation Application to Unaccompanied Minors seeking International Protection, UASC 

may now be better protected325. Fresh claim asylum applications to the High Court has also 

been transferred to the Upper Immigration Tribunal under this legislation, thus limiting 

access to courts without Immigration specialisation. An expensive Judicial Review process 

based on points of law is the only legal alternative or remedy.

322 Asylum and Immigration (Treatment of Claimants etc) Act 2004: Section 2(13) a & b on false immigration 
documents; 2(10) Arrest without warrant if suspected of false immigration documentation; 2(6) b Imprisonment 
for up to two years if there is no reasonable excuse; Section 8: Credibility.
323 Submission of The Office of Children's Commissioner to the Joint Parliamentary Inquiry into the Rights of 
Unaccompanied Migrant Children and Young People; See also NSPCC Submission; and HL Paper 9 HC 196, 
2013, Paragraph 147 - 153.
324 Joint Parliamentary Inquiry into the Rights of Unaccompanied Migrant Children and Young People. HL 
Paper 9 HC 196. 2013, Recommendation, Paragraph 152.
325 Case C-648/11 MA and Others v SSHD. Ibid. n. 7

104



Other provisions of Immigration legislation with impact on legal protection are: the 

Asylum and Immigration Act 1993 which removed the right of asylum seekers to social 

housing and introduced finger printing even for children. The 1996 Act introduced the 

restriction on employment, the 1999 Act removed the obligation under the Children Act for 

local authorities to ensure that asylum seeking children have an adequate standard of living. 

The provisions of the 1999 Act means that refugee children are viewed and processed in 

terms of their immigration status rather than as children with protection needs, or children 

like every other child. This was the first time a specific group of children had their rights 

removed326. This would appear to breach their rights under the CRC327specifically article 2 on 

non-discrimination and 4 on implementation of the CRC. It introduced a statutory means of 

distinguishing the treatment of the asylum seeking child from citizen children in the UK328.

While the right to participation for most children is work in progress in the case of 

unaccompanied and separated children, their asylum claim depends on their ability to 

articulate a well-founded fear of persecution, lest their claim be unfounded by the authorities. 

This is despite the fact that they may still be affected by the trauma and fear related to their 

claims, they have to be articulate and demonstrate knowledge of the situation in their 

countries of origin despite their age, traumatic experiences, level of literacy and ability329. 

Asylum Seeker stories have to fit into the legal framework of the Refugee Convention and 

ECHR. They are discussed by politicians and the press in derogatory linguistic terms such as 

bogus asylum seekers who target the welfare State and exploit the UK’s culture of welcome. 

Policies and successive legislations target them in a negative and restrictive way as a 

result330.

The legitimacy of asylum protection systems has been called into question by the 

adoption of restrictive policies and practices throughout the European region331. The thesis 

surmises from the legislations and practices reviewed above that the ever tighter legislative

326 Hek, R. (2005) The Experiences and Need of Asylum Seeking Children in the UK: A Literature Review, 
National Evaluation of Children's Fund, University of Birmingham.
327 Lynch, M.A. and Cuninghame, C (2000) ‘Understanding the needs of young asylum seekers.'
Archives of Diseases in Childhood 83:384 - 387
328 Harvey, C. (2000) Seeking Asylum in the UK: Problems and Prospects, Op.cit. p.78.
329 Groark, C., Sclare, I. and Raval, H., Understanding the Experiences and Emotional Needs of Unaccompanied 
Asylum Seeking Adolescents in the UK, Journal of Clinical Child Psychology and Psychiatry July 2011 vol. 16 
no. 3 421-442.
330 UNHCR, The Facts: Asylum in the UK, available at: http://www.unhcr.org.uk/about-us/the-uk-and- 
asylum.html; Refugee Council: The Truth about Asylum. Available at:
http://www.refugeecouncil.org.uk/policy_research/the_truth_about_asylum/facts_about_asylum_-_page_4; 
'Bogus' Asylum Seekers? The ethics of truth telling in the asylum system. Available at: 
https://www.opendemocracy.net/5050/james-souter/bogus-asylum-seekers-ethics-of-truth-telling-in-asylum- 
system
331 Harvey, C. (2000) Op.Cit. p. 197 n.26.
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framework which is increasingly being harmonised through the Fortress Europe processes, a 

copycat attitude of the strictest immigration and asylum regimes worldwide is a cause for 

human right concern. This impacts severely on access to State asylum determination 

processes and durable solutions to the problems of asylum seekers and refugees, and that of 

unaccompanied children and young people in particular.

4.8 UK Asylum Procedure Policy and Guidance
On the UK domestic front, a Case owner handles a child’s asylum claim from start to 

finish as a result of reforms introduced by the New Asylum Model which became operational 

in 2009, there are policies and laws guiding Case owners in making asylum decisions. The 

Asylum Policy Instruction sets out UK government policies on asylum332. The Asylum 

process guidance is to guide Case owners on the entire asylum process. The Asylum Support 

Policy Bulletins, support case owners in the current interpretation of current legislation, 

operational processes and procedures. The Country of Origin information is for relevant 

information to help determine asylum applications. The country specific asylum policy is 

based on operation guidelines and the country policy bulletin which detail country specific 

human rights situations, the common types of human rights and asylum issues. Immigration 

Directorate instructions are internal guidance documents for staff handling applications333.

4.9 Eligibility for Asylum
Eligibility to seek asylum is based on the questions asked during a screening 

interview conducted by the Asylum Screening Unit (ASU) using assertive interviewing 

techniques. The purpose of the interview is to determine the identity of the applicant, 

nationality, route of travel to the UK including the point of departure and countries of transit, 

a skeleton of the reasons for coming to the UK to seek asylum, and whether UASC have 

support or any links in the United Kingdom. The purpose is also to assess the credibility of 

the applicant's story and eligibility for a full asylum application, although without asking for 

a detailed account of the basis of the claim334. The purpose of the screening interview is not 

to carry out a full asylum interview; it is unacceptable to ask questions reserved for asylum

332Home Office, UK Visas and Immigration, Asylum decision making guidance (asylum instructions). Available 
at: https://www.gov.uk/government/collections/asylum-decision-making-guidance-asylum-instructions 
333http://www, ukba.homeoffice.gov.uk/policvandlaw/guidance/sitecontent/documents/policvandlaw/asvlumpoli 
cyinstructions/
334 http://www.publications.parliament.uk/pa/ld200304/ldselect/ldeucom/74/7414.htm
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during screening interviews335, and then use it as part of the reason for refusal tied to 

inconsistency in claims which is sometimes the case336. There are other procedural abuses 

such as the lack of a guardian or significant adult presence at such interviews and exploitation 

of this in terms of questions asked337. The PhD fieldwork also found from interviews with 

Professionals and significant adults that some screening officers can be very harsh in their 

treatment of children during the screening interview338.

The unaccompanied child is fingerprinted and photographed in the presence of a 

Responsible Adult (because children cannot give consent, an adult who can explain things to 

them and give consent on their behalf is required) if they are under 16. An Applicant asylum 

registration card (ARC) is issued to all children above five. The card contains a photograph 

and fingerprint identification, and it is proof of entitlements in qualifying cases. If the child is 

above 12 years, the child will be interviewed by a trained children’s case owner. A child 

under 12 may also be interviewed if it is deemed appropriate. This age is linked to the age of 

criminal responsibility in England and Wales339. Whereas the UNHCR advocates that 

children be interviewed if they are mature, psychologically developed enough to understand 

and are able to articulate certain views. The CRC stipulates that children should participate in 

matters that concern them according to their evolving capacity340. All contact with the child 

including the interview is carried out in the presence of a responsible adult if the child is 

below 16, the adult could be a foster parent, social worker or voluntary sector worker341. In 

Scotland where non-statutory guardianship is being piloted a guardian is the responsible 

adult.

Every applicant's fingerprints are recorded on the Automated Fingerprint 

Identification System (AFIS). This used to identify anyone making multiple asylum 

applications in the United Kingdom, or who has made an earlier application in another EU

335 Vine J., UK Independent Chief Inspector Borders and Immigration: An Inspection into the handling of 
Asylum Applications made by unaccompanied children. February- June 2013. p.21.
336 Children's Legal Centre, Navigating the System: Provision of Advice to young unaccompanied migrants. 
2012.
337 Op.Cit. Independent Chief Inspector Borders and Immigration. Paragraph 5.43. p.21.n.21
338 Social care Worker 1 and Social worker 6.
339 The Committee on the Rights of the Child recommended in its 2008 Concluding Observation- that the UK 
raise the age of criminal responsibility, 8 in Scotland and 10 in the rest of the UK. Paragraph 77; The 
Committee’s General Comment No. 10 2007 on Juvenal Justice, recommendations on Age of Criminal 
responsibility Paragraph 32 and 33.
340 UNHCR, Guidelines for International Protection No. 8, Paragraph 8; 1989 Convention on the Rights of the 
Child Articles 12(1) and (2).
341 See UKBA Website link:
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policvandlaw/asvlumprocessguidance/specialcases/
guidance/processingasvlumapplicationl.pdf?view=Binarv
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Member State342. The fingerprints are also transmitted to European Dactyloscopy 

(EURODAC) and used in the Dublin process as discussed in Chapter 3 Section 3.7.3.

Children of 12 years and above are required to report for a first Reporting Event with 

a case owner. At this stage, a Statement of Evidence Form (SEE) stating comprehensively 

the asylum claim is completed with the support of an immigration solicitor or accredited 

caseworker343 within a 28 day time limit. The legal representative prepares a witness 

statement with the child which is submitted with the SEE. The Legal representative may 

attend the screening and substantive asylum interview under legal aid funding rules. However 

in practice the instruction on the case is given after the screening interview.

Fatima said the whole process happened in a haze, she felt so alone and did not 

understand most of what was being said. She had interpreters for the major events because 

her English was not strong enough. Some of the interpreter spoke a different dialect of the 

same language which made understanding the questions and passing on necessary 

information difficult. She felt ill most of the time as a result of her pregnancy.

4.10 Types of International Protection offered in the UK Asylum Protection Regime
The important contribution of a refugee determination procedure is that it offers legal 

protection through a recognised international legally protected status, with specific rights and 

obligations derived from a fundamental international treaty. It is different and more secure in 

contrast to all other forms of human rights protection measures because of the legal status 

accorded. The 1951 Convention on the Status of Refugees and the 1967 Protocol make key 

provisions: basic definition of who qualifies as a refugee and when someone ceases to be a 

refugee344; legal status rights and duties of a refugee345; provisions for implementation and 

provisions for cooperation with the United Nations High Commission for Refugees 

(UNHCR)346. There are a variety of status that can be derived when legal protection is 

granted by the state of asylum. The other variants can be veiwed as an extension of refugee

342On finger printing claimants see:
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policvandlaw/asvlumprocessguidance/consideringan
ddecidingtheclaim
343 The Office of the Immigration Services Commissioner (OISC) established under Part V Section 84 of the 
Immigration and Asylum Act 1999 and came into force on 30th April 2001. It regulates legal representatives and 
immigration advisers or persons allowed to provide immigration advice to asylum applicants. Designated 
Professional Bodies (DPB) such as The Law Society and General Council of the Bar are not regulated by the 
OISC
344 UNHCR Handbook, D Paragraph 12, p.4, Op. Cit n.52; 1951 CSR and 1967 Protocol: Art.l (A) definition of 
Refugee, 1C-Cessation.
345 Art.2-Duties of a Refugee; Rights Art. 3-6, 7-more favourable rights provisions, 8-11, Socio-economic rights 
Art.17-19, Social Security and Welfare- Art 20-24, Protection-Art 31, 32 and 33-non refoulement.
346Art. 35- Cooperation with UNHCR; Administrative measures and duties of receiving State: Art.25 -34; 
Implementation Measures and Ratification- Art 38-46.
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type protection, they are refered to as complementary or subsidiary forms of protection347. An 

extension or update of the refugee definition to cover grounds not expressly recognised under 

the refugee convention, although this is carried out on human rights grounds and generally 

not as secure as convention refugee status. Other forms of remedy connected to status 

determination are other forms of durable solutions in terms of voluntary repartriation and 

resettlement in a third country.

In the administration of the asylum process and refugee determination procedure, 

admittance may be categorised as temporary entry borrowing from some of the aspects of the 

concept of non-refoulement principle derived from Article 33 of the 1951 Geneva Refugee 

Convention and the right to seek asylum348.

A child enters the child process of asylum determination if by documentary proof or 

appearance, he or she is determined to be a child by an Immigration official or social worker 

in an official age determination process. The importance of age cannot be over emphasized as 

it determines the right of the child to additional guarantees afforded to children. It has 

implications for credibility; determines if the child will be detained and the track of asylum 

the child is assigned to. Child asylum seekers must navigate an asylum determination system 

which culminates in three different types of protection, deportation, or destitution. Each 

protection category carries a different set of criteria for qualification, rights and obligations. 

UASC are subject to a multi-step, lengthy application procedure, which assesses concurrently 

the claim to the different types of protection349.

It begins with the first contact and then the eligibility screening, followed by an 

asylum interview which results in a positive or negative asylum determination, and 

potentially followed by appeal and judicial review if the initial decision is negative and 

asylum is not granted. Throughout the asylum determination and appeal process, most child 

asylum seekers are entitled to support depending on their age and the asylum status 

determination outcome. Some categories of refused child asylum seekers are left on limited 

support under Human Rights Act provisions because they are vulnerable and there is no

347Conclusion on the Provision on International Protection Including Through Complementary Forms of 
Protection. EXCOM Conclusions, 7 October 2005, No. 103 (LVI) - 2005; European Council on Refugees and 
Exiles: Complementary Protection in Europe. Available at: http://www.refworld.org/pdfid/4a72c9a72.pdf 
348See Universal Declaration of Human Rights (UDHR) Article 14 on right to seek asylum although there is no 
corresponding duty to grant asylum on the part of states and Article 33(1) 1951 Geneva Refugee Convention, 
Non- Refoulement extends beyond mere temporary admittance it offers a deeper protection, involves a legal 
obligation not to send back. See also Goodwin-Gill and Me Adam (2007) The Refugee in International Law, 
Oxford University Press, p. 232.
:,49UKBA One Stop Policy to determine claims under obligations derived from the refugee convention and 
human rights claim at the same time to forestall fresh claims after initial asylum claims and decisions .
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adequate arrangement for their reception in the country of origin or the situation there 

endangers their life. Other children are left until they age out of the asylum system and have 

no child specific protection as they are no longer children with the various entitlements 

attached to that status (discussed further in Chapter 5). This is against the provisions of the 

CRC, however, the status of most of the provisions of the CRC in UK law is at best soft law 

as it is not incorporated. Therefore, most of its legal provisions are not directly enforceable in 

UK courts350.

4.1.1 Protection Status, Rights Accorded Exclusion and Cessation

The types of protection derived from the grant of asylum in the UK are humanitarian 

protection (HP), discretionary leave to remain (DLR) and Convention Refugee status (CR). 

Successful child asylum seekers are entitled to a five year refugee protection since 2005; a 

form of limited leave to remain in the form of a three year humanitarian protection or a 

UASC discretionary leave to remain or more, terminating when they turn 17.5 whichever is 

less, this used to be decided outside domestic immigration rules351. Fewer than two percent of 

unaccompanied and separated children were granted refugee protection before 2008352, and 

even fewer were granted HP, however grant rates have steadily increased since 2009 -10.5%, 

2010- 14.4%, 2011- 18.5%, 2012- 24.1% this is attributable to a landmark judgment LQ 

Afghanistan based on a child specific claim to refugee status on the grounds of particular 

social group353. Most separated children are routinely granted discretionary protection until 

they are 17.5 years old. At age 17.5, unaccompanied children reach a cross roads in terms of 

status if they do not have refugee status.

At this point they have to fight the battle of remaining in the UK again to gain a legal 

status; they continue to live in fear of return to persecution and anxiety of deportation or 

forced return. After the five years elapses, children with refugee status may then apply for

350 See United Nations Convention on the Rights of the Child, Committee on the Rights of the Child forty ninth 
session, Concluding Observations United Kingdom of Great Britain and Northern Ireland October 10, 2008. 
CRC/C/GBR/CO/4. Paragraphs 6 a and 15; Thesis arguments put forward in Chapter 3, section 3.6.
351 With effect from 6 April 2013, the policy on granting DL to Unaccompanied Asylum Seeking Children 
(UASC) was incorporated into the Immigration Rules. Where the criteria set out in Paragraph 352ZC are met 
limited leave to enter/remain is granted for 30 months or until the applicant is 17.5 years of age, whichever is 
the shorter.
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policvandlaw/asvlumpolicvinstructions/apis/discreti
onarvleave.pdf?view=Binarv [accessed on June 12lh 2013]
352 Bhabha, J. and Finch, N. (2006) Seeking Asylum Alone: Unaccompanied and Separated Children and 
Refugee Protection in the UK, Harvard University Committee on Human Rights Studies.
353 LQ (Age; immutable characteristic) Afghanistan [2008] UKAIT 00005 children determined to be members 
of a particular social group sharing immutable characteristics, child specific forms of persecution and resulting 
claims to international refugee protection.
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permanent leave to remain if the situation in their country of origin or habitual residence has 

not changed during this period.

4.1.2 Convention Refugees (CR)

They are at first granted international protection for a period of five years. Technically 

a State does not make someone a refugee. Rather it recognises the person to be one by 

declaring that their circumstances meet the criteria of Article 1(A) of the 1951 Convention on 

the Status of Refugee (CSR) and 1967 Protocol, which removes the geographical limitation 

of the Convention to Europe and events of the Second World War. When asylum is granted 

after the determination of a refugee claim, refugee status is attained within a modern refugee 

determination regime such as the UK asylum system.

Adult refugees may apply to have their spouse and children under the age of 18 join 

them in the UK during the five year period of refugee status. Limited numbers of UASC 

attain refugee status and family reunification for children appears not to be an available 

option in the UK, this is essentially discriminatory354. CRs are entitled to full social security 

benefits if they are in need of assistance, educational grants and are eligible for domestic fee 

rates as students in third level education. The Home Office may review a CR’s case if the CR 

has acted in a way that violates the provisions in Art. IF of the Refugee Convention 
(exclusionary clause)355:

If the conditions in the CR’s country of nationality or habitual residence in the case of 

stateless persons have changed, a review may be carried out under the provisions of the 

cessation clause in Art. 1C of the CSR356.In some instances, the CR’s status may be revoked 

and the CR may be issued a deportation order if the condition under Article 1C or IF is

354 See House of Lords, House of Commons, Joint Committee on Human Rights Report: The Human Rights of 
Unaccompanied Migrant Children and Young People in the UK, First Report 2013-2014 Session, June 2013. 
Paragraph 119.
355 1951 Convention Relating to the Status of Refugees Art. IF a-c: committed a crime against peace, a war 
crime or crime against humanity; serious non-political crime outside the country of refugee, prior to admission 
to the country of refuge (in the UK an offence with an equivalent of two year custodial sentence in the UK); 
guilty of acts contrary to the purposes and principles of the United Nations- in modern times crimes of terrorism.
356 1951 Convention Relating to the Status of Refugees Art. 1C 1-6: This Convention shall cease to apply to any 
person falling under the terms of section A if: (l)He has voluntarily re-availed himself of the protection of the 
country of his nationality; or (2) having lost his nationality has voluntarily re-acquired it; or (3)He has acquired 
a new nationality and enjoys the protection of the country of his new nationality; or (4) He has voluntarily re
established himself in the country which he left or outside which he remained owing to fear of persecution; or 
(5) circumstances in connexion with which he has been recognised as a refugee have ceased to exist, continue to 
refuse to avail of the protection of the country of his nationality; this paragraph shall not apply to a refugee 
falling under section 1A of this article who is able to invoke compelling reasons arising out of previous 
persecution...; (6) Being a person who has no nationality he is, because of the circumstances in connexion with 
which he has been recognised as a refugee have ceased to exist, able to return to his country of habitual 
residence, shall not apply if refugee falling under section 1A of this Article is able to invoke compelling reasons 
arising out of previous persecution...



satisfied.35i7When the five year period of protection elapses, CRs may apply to renew their 

temporary residence permit or may apply for permanent residence known as Indefinite Leave 

to Remain (ILR). The Home Office may then decide to grant them permanent residence 

status, extend their international protection status, or revoke their status depending on the 

current condition in their countries of origin.358

Prior to 2005, the process of securing protection was simpler. Claimants who were 

recognised as CRs were automatically granted ILR. Under this former regime, the status of 

CR was more secure, and rendered integration somewhat easier 359.

4.1.3 Humanitarian Protection (HP)
Asylum seekers who do not meet the criteria for CR or are exempted from protection 

under Art IF of the 1951 UN Geneva Refugee Convention may qualify for HP. War 

criminals, terrorists and serious criminals are excluded under the CSR and under immigration 

rules do not qualify for protection under HP. It is a subsidiary protection that derives its 

legitimacy from the UK’s obligations under the ECHR and EU Qualification Directive360. 

Under the Immigration Act, HP may be granted to asylum-seekers who face a serious risk to 

their life or person in their home countries361.

Like Convention Refugees, those who are granted HP status have the right to remain 

in the UK for four years and to apply after 3 years for their spouse and children under the age 

of 18, because the Government feels it will open a floodgate of immigration and people will 
send their children alone to the UK in order to be able to benefit from family reunification. 

This is a valid concern, however in the interest of the best interest of the child and the 

principle of equality, there should be a case by case basis evaluation of child applications for 

family reunification rather than a blanket ban.

357 UKBA, Successful applications (London: Crown Copyright, 2007), available at:
http://www.bia.homeoffice.gov.uk/asvlum/outcomes/successfulapplications/
358 UKBA, Applying for settlement in the United Kingdom (London: Crown Copyright, 2007),
http://www.bia.homeoffice.gov.uk/ukresidency/settlement/ [Applying for settlement],
359The asylum process, http://www.refugeecouncil.org.uk/practice/basics/process.htm. The asylum process, 
London: Refugee Council, 2009.
360 EU Qualification Directive 2004/83/EC- To make an accurate assessment of applications, EU States must 
take into account the facts relating to the country of origin; the documentation or statements from the applicant; 
whether there is strong evidence of a well-founded fear of persecution or real risk of enduring serious harm; the 
applicant's individual circumstances; etc. They must also take account of the source of the threat, which might 
come from the State, or parties or organisations controlling the State, or non-State actors where the State is 
unwilling or unable to provide effective protection. In addition there is no internal relocation alternative.
361 Serious risks within the framework of the ECHR Art.3 constitutes Torture, inhuman, degrading treatment it 
extends to individuals facing Capital punishment if returned to Country of Nationality or habitual residence; 
Soering v United Kingdom (1989) 11 EHRR 439 (The ECtHR ruled for the first time that extradition to a non- 
Member State could violate Art. 3 ECHR, the judgement raised the key legal issues of State responsibility and 
Capital Punishment.
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During the period, the Home Office may review an individual’s HP status if the 

individual has acted in a way that violates the Convention or if the conditions in the 

individual’s home country have changed. The Home Office may then decide to leave the HP 

status in place, change the HP status to Discretionary Leave to Remain (DLR), or revoke the 

HP status and require the individual to leave the country.

After the initial three years have elapsed, individuals with HP status may apply to 

renew their initial status. HP holders may spend a maximum period of six to ten years on the 

condition that they are still in need of international protection and may remain indefinitely in 

the UK after this period362.

The difference between HP and CR status is that the HP status does not have 

immediate settlement rights, no access to refugee travel documents, and will usually have to 

wait before they gain family reunification rights (adults)363. Despite the seriousness of the 

human rights abuse situations faced by children who seek asylum alone only 1% of 

unaccompanied children were accorded HP in 2011 and less than 1% in 2012 and 2013 

respectively364.

4.1.4 Discretionary Leave to Remain

If asylum-seekers do not qualify for CR or HP status, the Home Office may grant 

them Discretionary Leave to Remain now UASC leave, this is granted to unaccompanied 

children for a period of 30 months or until 17.5 whichever is less. It can also be applied to 

stateless persons or in a situation of mass influx based on EU Council Directive 

2001/55/EC. The person must demonstrate particularly compelling reasons why they 

should not be deported; must be a person excluded from refugee status or HP because of 

criminality or security reasons; or be an unaccompanied child.365

At the end of the discretionary leave, the Home Office will review the case and, in 

some circumstances, may extend DLR for a further three years. After an individual has 

had DLR status for six years, the Home Office may grant them permanent residence if

362Applying for Asylum, http://languages.refugeecouncil.org.uk/pdf/English/Applving for asvlum-English.pdf 
Applying for Asylum, London: Refugee Council, 2008.
363 Migration Watch UK. http://www.migrationwatchuk.com/briefmgPaper/document/98. Accessed on 1st May 
2012.
364http://www. homeoffice.gov.uk/publications/science-research-statistics/research-statistics/immigration-
asvlum-research/immigration-tabs-q4-2011/asylum l-q4-2011-tabs
365Processing and Asylum Claim from a Child:
https://www.gov.uk/government/uploads/svstem/uploads/attachment data/file/257469/processingasvlumapplica
tionl.pdf. Paragraph 17.7 p.49
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they meet the requirements and they apply166. Since 2012 only CR qualify for third level 

education student grants and home student fee rates, or in other limited instances, such as 

those who have been resident for up to three years prior to the start of the course167.

Both HP and DLR were introduced on April 1, 2003, UASC discretionary leave was 

introduced integrated into the immigration rules as UASC Leave on the 6th of April 2013. 

These categories were intended to replace the former category of Exceptional Leave to 

Remain (ELR), which was perceived as overly generous. The UK government has explicitly 

promoted the regime under HP and DLR as more restrictive168.

Like HP and DLR, ELR was granted to those who do not qualify for refugee status 

but cannot be returned to their home countries. Reasons barring removal included compelling 

compassionate or humanitarian grounds, the United Kingdom’s obligations under the ECHR, 

the inability of a country to give proper reception to unaccompanied children, and delays of 

seven years or more in decision-making that are not the asylum seekers fault. ELR used to be 

granted for up to a four year period at the discretion of the officer handling the case. At the 

end of the four year period, an individual then applied for permanent residence (Indefinite 

Leave to Remain), ELR was stopped in 2005.169

4.1.5 Private and Family Life
Family life protection is granted to an unaccompanied child who makes a claim under 

Article 8 of the European Convention of Human Rights (ECHR) on grounds of family and 

private life established in the UK, whose application for recognition for CR, HP and UASC 

Leave status has been refused. This is a new route which was developed between 2012 and 

2013. 18 UASC who have lived in the UK for up to seven years or half of their lives have 

been granted status under this route since 2013.

4.12 Grounds of Ineligible Application
The Home Office may also find Asylum seekers ineligible to apply for asylum on the 

following grounds:

366 Active Review of Unaccompanied Children Discretionary Leave to Remain: 
https://www.gov.uk/government/uploads/svstem/uploads/attachment data/file/257464/consideringapplications.p
df
367 Education Funding Agency, Funding Guidance for Young People 2013/14: Funding Regulations.
368 Migration Watch UK. http://www.migrationwatchuk.com/briefmgPaper/document/98. [Accessed on 1st May 
2012],

369 Migration Trends 9.4: A Review of Exceptional Leave to Remain and Humanitarian Protection (Guildford:
Migration Watch UK, 2003):
Migration Trends, ttp://www.migrationwatchuk.com/archive/migration_trends/exceptionaLleave_to_remain.asp 
[accessed 3rd October 2012]
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4.12.1 The use of false documents
Under the Asylum and Immigration Act 2004370, this provision is particularly 

controversial, because many refugees are unable to obtain valid travel documents, especially 

children who require the consent of the two parents. Children also lack access to most 

legitimate means and terms of migration, which is increasingly based on financial and high 

educational qualifications371. This 2004 legislation while aiming to deter criminality in 

migration also deters the most vulnerable who are unable to meet the high criteria set for 

obtaining visas through legitimate means and thus may be unable to access protection. It also 

applies in the case of children because of the stringent conditions usually placed on children 

travelling alone.

This provision would also appear to be in breach of Article 31(1) of the Refugee 

Convention on illegal entry or presence of refugees coming directly from a territory where 

their life and freedom is threatened based on the Convention five grounds of Article 1, 

providing refugees present themselves without delay to the authorities and show good cause 

for their illegal entry or presence372. It goes further in 31(2)373 to specify that their movement 

may not be restricted except when necessary, until their status in the country is regularised 

and they should be given reasonable time to enable them obtain admission to another country. 

Children trafficked to work in cannabis cultivation in the UK are found in this category and 

enter into the criminal law system until identified and referred to the NRM374.

4.12.2 Serious criminality
Serious criminality and a danger to the community are presumed where a sentence of 

at least two years was imposed in the UK, or, if the conviction was outside the UK, a 

sentence of at least two years was imposed and could have been imposed if convicted in the 

UK for a similar offence.37'1 This emanates from the provisions of Art IF (b) the basis of

370 See Note 23; Asylum and Immigration Act 2004.
371 See UKBA Points based system www.ukba.homeoffice.gov.uk
372 A three day time limit is given in the 2004 Act.
373 1951 Geneva Convention Art. 31(1): A Contracting State shall not impose penalties, on account of illegal 
entry or presence, on refugees who, coming directly from a territory where their life or freedom was threatened 
in the sense of article 1, enter or are present in their territory without authorisation, provided they present 
themselves without delay to the authorities and show good cause for their illegal entry or presence.
374 See Refugee Council (2013) Still at Risk, A Review of Support for Trafficked Children, p.5. Available at: 
http://www.refugeecouncil.org.uk/assets/0002/9408/Still at Risk-Report-final.pdf Accessed on the 28th of 
January 2013.
375 Nationality, Immigration and Asylum Act 2002 (U.K.), 2002, c. 41, s. 72 [Nationality, Immigration and 
Asylum Act 2002],

115



serious non-political crime and other grounds of exclusion are also set out in 1 F (a) and

(c)376.

4.12.3 Security screening

The UK screens asylum seekers for security risks through its e-Borders program 

which is linked to EURODAC at the EU level. This program uses advanced technology such 

as an iris recognition system, maintains databases of individuals who pose a “security risk”, 

and keeps electronic records of entry and exit from the UK. This screening also serves the 

purpose of identifying those who have claimed asylum in another country within the 

European Union. They are returned to the country where they have claimed asylum earlier 

based on the Dublin III Agreement. Article 33(2) excludes a refugee who is a danger to 

national security from the non-refoulement clause which prohibits expulsion or return to 

territories where his life or freedom would be threatened on the five Refugee Convention 

grounds. Although traditionally in Europe return has been blocked if Article 3 of the ECHR 

(torture, inhuman and degrading treatment) applies to the applicant, but evolving case law 

based on issues of international security and terrorism might suggest upcoming changes.377 

All migrant children from the age of five are finger printed and have their photographs taken, 

although only children aged fourteen and above have their details checked against the 

EURODAC data base378.

4.12.4 Passage via a “safe” third country

Asylum seekers who have passed through a safe country en route to the U.K. are 

ineligible to apply for asylum and are returned to countries they transited based on the Dublin 

III and the UK mechanism for its transposition s 72 of the 2002 Immigration and Asylum 

Act. They will not undergo a substantive asylum interview and will be returned to the safe 

country through which they passed on their way to the UK.

376 Text of The 1951 Geneva Convention and Text of The 1967 Protocol Relating to the Status of Refugees, 
Resolution 2198 (xxi) Adopted by the United Nations General Assembly with introductory notes by The Office 
of The United Nations High Commissioner for Refugees. Article 1 F a-c on serious non-political crimes, crime 
against peace and humanity, war crimes and acts contrary to the purposes and principles of the United Nations, 
this can be linked to the provisions of the United Nations Charter.
See also Minimum Standards on Procedures for Member States of The European Union for Granting and 
Withdrawing Refugee Status.
377 See Othman (Abu Qatada) v. The United A'mgc/om, Application no. 8139/09, Council of Europe: European 
Court of Human Rights, 17 January 2012, available at: http://www.refworld.org/docid/4fl 69dc62.html 
[accessed 26 January 2014]; he was deported to Jordan following protracted legal suits at the European Courts 
and the UK, in addition to diplomatic manoeuvres between the UK and Jordan. Essentially impacting on the 
ruling of the ECtHR on the absolute Nature of Art. 3 in Chahal v UK, (22414/93) [1996] ECHR 54.
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4.12.5 Claimant’s home country is designated as a safe country or claimant passed 
through an EU Country

All countries within the European Union are designated by UK as safe countries this 

is updated based on Country of Origin Reports by the Home Office with the exception of 

Greece. Under section 94 of the Nationality, Immigration and Asylum Act 2002, asylum 

claims from countries that are deemed to be safe may be certified as clearly unfounded and 

have no access to in country (UK) appeal. Asylum seekers whose claims have been 

determined to be clearly unfounded are likely to have their claim refused379.

The safe third country concept, safe country list and internal relocation concepts 

side step the provisions of Article 33 (1) of the 1951 Refugee Convention by declaring the 

countries safe. This is done even when the UK Foreign Office reports state that some of the 

countries are unsafe or cautious travel is advised. There is also a lack of child specific 

country of origin report380. Thus there are issues with the provisions of the Country of origin 

information and country of origin Policy used by Case owners to make decisions on the 

removal or return of asylum claimants to their Country of origin or habitual residence381.

The safe country of origin concept leads to nationals of designated countries being 

automatically precluded from refugee status or with great difficulty rebuts the presumption of 

their country of origin as safe. This is inconsistent with the spirit and possibly the letter of the 

1951 refugee Convention382. It introduces a de facto reservation to Art. 1 A (2) and would 

thus be in violation of Art. 42 which prohibits reservations on Article 1. It would be 

inconsistent with Art. 3 which prohibit discrimination based on country of origin and 

introduces a new geographical limitation incompatible with the measures of the 1967 

Protocol383.

It is a key part of the argument that separating genuine refugees and those in need of 

protection from various other groups in complex migratory flows is a difficult task, fair

379 The Safe Country List, also known as the Asylum “White List,” has undergone changes since 2002. It now 
includes Albania, Bolivia, Brazil, Ecuador, Ghana (males only), India, Jamaica, Macedonia, Moldova, 
Mongolia, Nigeria (males only), Serbia, Kosovo, South Africa, and The Ukraine. The current list is available at: 
www.ukba.gov.uk; Asylum and Immigration Act 2004; Nationality, Immigration and Asylum Act 2002, nil.
See also http://www.cdp-hrc.uottawa.ca/projects/refugee-forum/projects/systems/Intl-UK.php
380 UNHCR Quality Initiative Report.
381 Majority of Afghanistan is declared to be unsafe on the Foreign Office website; in the Country of Origin 
Information and Guidance on decision to return asylum seekers, Afghanistan is deemed safe for return even for 
unaccompanied child; Ironically the most powerful military forces in the world also find Afghanistan unsafe and 
are pulling out of the country. See: https://www.gov.uk/foreign-travel-advice/afghanistan; see AK Afghanistan 
[2012] UKUT 00163 (IAC); Article 15 Directive 2004/83/EC.
382 UNHCR, Background Note on the Safe Country Concept and Refugee Status, 26,h July 1991, EC/SCP/68, 
available at: http://www.unhcr.org/refworld/docid/3ae68ccec.html [accessed 29th August 2011]
383 Ibid. n.48.
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asylum procedures, in accordance with the 1951 Convention, can be a daunting task for 

governments384. However the purpose of the Refugee Convention and human rights 

protection measures is not to regulate migratory movements but to secure a much needed 

legal protection under international protection regimes for persons in genuine fear, fleeing 

persecution and abuse of their rights. There is also another discourse which points to socio

economic persecution and extreme poverty which verges on making existence inhuman. The 

temporary protection measures employed by States for protection under human rights 

regimes can work to the advantage of governments and asylum seekers in specific 

circumstances, but it should complement and not substitute for wider protection measures 

such as full refugee status and other durable solution mechanisms385.

4.12.6 Asylum Processing Stream or Segment
The screening process determines the "stream" into which the application will be 

directed. Unaccompanied Asylum Seeking Children Cases like Fatima’s belong to the 

children segment and are for children below the age of 18. They are referred to the relevant 

local authority for care and accommodation pending determination of their claim, and may be 

returned to the adult stream as and when they reach the age of IB386. In very broad terms 

asylum applicants in Standard and Super Fast Track Cases are directed to a "Removal 

Centre" for determination of their claim. Non-Suspensive Appeal Cases (NSA) from a 

designated safe country of origin, Secure Transfer Cases and Open Transfer Cases go to 

Oakington Reception Centre (from which, in the case of a negative decision, they may be 

sent to a Removal Centre, any right of appeal in NSA cases have to be exercised from 

abroad). It would be interesting to find out if appeals from abroad happen in practice and the 

success rate. Age disputed children are usually directed to this stream and there is very 

limited record in terms of numbers of age disputed people later found to be children referred 

to this stream387. This is a key legal protection gap and the Home Office has also had to pay 

out compensation for unlawful detention of unaccompanied children as a result of this 

practice388.

384 The UN Refugee Agency: The United Nations High Commissioner for Refugees, The 1951 Refugee 
Convention Questions and Answers, p.9.
385 Ibid. p.15.
386 Available at: http://www.publications.parliament.uk/pa/ld200304/ldselect/ldeucom/74/7414.htm
387 Joint Committee on Human Rights: The Human Rights of Unaccompanied migrant children and young 
people in the UK, Written Evidence, pp. 205-206.
388 BBC News, 18lh February 2012, Child Asylum Seekers get £1 Million Home Office Compensation: Forty 
Children held in adult detention centres while seeking Asylum are understood to have received a share of £lm 
compensation from Home Office. Available at http://www.bbc.co.uk/news/uk-l 7082141 ?print=true
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Open Transfer Cases in due course pass through an Induction Centre pending 

allocation to an Accommodation Centre, NASS Dispersed Accommodation, or to 

unsupported accommodation, for the duration of their claim. The fast track categories apply 

only to unaccompanied children if their age is disputed. The third country stream is for 

applicants who claimed or could have claimed asylum in another EU country before arriving 

in the UK.

4.13 The Asylum Determination Procedure
The Asylum determination procedure is complex and the young people interviewed in 

the PhD research including Fatima found it confusing and did not understand what it was all 

about when they entered the asylum system389.

The UNHCR clearly divides the determination process into the establishment of 

relevant facts of the case and the application of the provisions of the Refugee Convention. 

The provisions of the Convention are divided into inclusion, which defines who satisfies the 

legal conditions of the treaty contained in Article 1A; cessation Article 1C, when a person is 

no longer covered or in need of the legal status and protection granted by the Treaty and 

exclusion in Article 1 F, conditions under which a person may not enjoy the legal protection 

of the treaty390.

If applicants meet the eligibility requirements, the Immigration and Nationality 

Directorate (IND) of the Home Office Service then assigns separated children to a processing 

stream391 based on the characteristics of their case. This stream will determine the speed at 

which cases will be processed, the frequency with which applicants must report to the 

Immigration Service and the funding available for legal assistance.

Application by unaccompanied children for asylum may be made either at the port of 

entry or in country at the Asylum Screening Units in Croydon, Liverpool and Leeds or at the 

Public Enquiry Offices of the Home Office in Glasgow, Cardiff and Belfast or Reception 

Centers.

Once the facts of the claim are established, the case owner then assesses objectively 

the reasonable grounds for believing that there is the possibility or reasonable degree of 

likelihood that the applicant if returned to the country of origin may face persecution for a

389 Key PhD research finding and theme from interviews with Young Persons.
390 UNHCR, Handbook on Procedures and Criteria for determining Refugee Status under The 1951 Refugee 
Convention and 1967 Protocol. HCR/IP/4/ENG/REV. 1 reedited, Geneva, January 1992, UNHCR 1979. 
Paragraph 29. Available at: http://www.unhcr.org/3d58el3b4.html [accessed on 15th October 2009]
391 Available at: http://www.publications.parliament.uk/pa/ld200304/ldselect/ldeucom/74/7414.htm [accessed 
24th December 2013]
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convention reason392. The case is assigned to a Case Owner who oversees the case through 

the initial interview, grant of asylum, appeal, deportation or integration. The key technical 

weaknesses of the UK asylum determination regime are use of information gathered during 

lengthy screening interviews without access to legal advice to discredit asylum claim393. 

Home Office decision makers have difficulties in assessing credibility of child claims, best 

interests of children and in gathering the relevant information, because of a deficiency in 

family tracing and a lack of child specific country of origin information394. Most separated 

young people interviewed found the process overwhelming, repetitive and felt interviewers 

were trying to find something wrong395. The process is not child friendly and essentially 

neglects the voice of the child, lacks a mechanism for determining what is in the best interest 

of the child and struggles the most in finding durable solutions to the problems of 

unaccompanied children because the system mostly grants protection to age 17.5.

The type of protection offered depends on the individual separated child asylum 

seeker meeting the conditions set forth in legal and policy documents. Unaccompanied 

children under the 1989 Children Act are treated as children in need, accommodated and 

cared for under section 17 or 20 of the Act. Best practice advises section 20 support because 

it is more comprehensive and imposes after care duty on local authorities when separated 

children turn 18. This thesis argues that a Section 31 Children Act Care Order should be 

sought, in order to secure better protection for UASC and parental responsibility on the part 

of the local authority. This is discussed further in chapter 5.

The checklist of points for case owners when assessing an asylum claim covers the 

following issues: basis of claims and which of the claims about past events can be accepted 

based on country of origin report, operational guidelines note on specific country, consistency 

of submited evidence and corroboration by reference to country of origin information, then 

the benefit of the doubt is applied. The credibility of an asylum claim is based on the 

applicant's expression of a well founded fear of persecution and return to country of origin; 

credibility and consistency of the account of the applicant's statements and behaviour. This 

results in acceptance or rejection of the applicant's material claim based on credibility. The

392 Policy and Guidance on Assessing Claims: http://www.ukba.homeoffice.gov.uk/policvandlaw/guidance/
393 office of the Children’s Commissioner’s Investigation into arrangements at the Port of Dover in 2011.
394 UNHCR, Quality Initiative Project- Sixth Report to the Minister, (UNHCR Children’s Audit 2009)
paragraphs, 3.4.2-3.4.17, 3.6.26, 3.6.31, 3.6.13. Available at:
httn://www.unhcr.org.uk/fileadmin/user upload/pdf/OI Sixth Report.pdf
395A key theme arising from interviews with young people, two thirds of the Young People interviewed.
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harm feared has to be a form of persecution on refugee convention grounds, should be severe 

enough to constitute persecution, in the sense that it is discriminatory or disproportionate396.

Designated Safe Country of origin also plays a role in the decision, if the country of 

origin is designated as safe, the person is subject to a fast track procedure and may find it 

difficult to prove, the element of lack of State protection, thus almost removed from asylum 

protection. This policy is aimed at encouraging democratisation processes in countries of 

origin, doing this through the process of asylum is inappropriate and in UNHCR’s view, is a 

politicisation of an essentially humanitarian process397.

The Case-owner reviews the applicant’s case materials, interviews the applicant on 

their fear of persecution on refugee convention grounds and renders an initial decision, based 

on country of origin information. The case owner considers if the harm feared is serious 

enough to constitute persecution, then the exclusion clause is considered under the terms of 

the refugee convention in accordance with the provisions of Articles IF(a)- c of the 1951 

Refugee Convention or if the applicant is of danger to the security of the UK under the terms 

of Article 33(2).

Child specific forms of persecution usually fall under the particular social group 

grounds for persecution. It is difficult to prove child specific forms of persecution fall within 

convention grounds for persecution. Particular social group one of the key categories 

specified as qualifying under Article 1A of the 1951 Refugee Convention due to persecution 

has been expanded to include women and children398. The narrow application and definition 

of the term in Refugee status determination procedures in the western world, pushes the 

boundaries of recognition parameters and neglects child specific forms of persecution. This is 

done to suit the purpose of immigration control and use of subsidiary mechanisms for 

protection which are often ad hoc, unpredictable, varying radically in grant and application 

and leave significant legal protection gaps399. These types of status offer less guarantees in 

terms of human and child rights, leave children in limbo and unable to plan for adulthood.

Fatima said when she was granted discretionary leave, at first she was happy, but 

when she had to apply for an extension a few months later she had to relive the anxiety again,

396 Goodwin-Gill, G and McAdam, J. (2007) The Refugee in International Law, 3rd Edition, Oxford University 
Press, p.7.
397 UNHCR (1991) Background Note on The Safe Country of Origin concept and Refugee Status. EC/SCP/68. 
P-1
398 UNHCR Refugee Protection in International Law: UNHCR Global Consultations on International 
Protection Eds. Feller E., Turk V. and Nicholson F. 2003
399 Betts, A and Kaytaz, E. (2009) UNHCR, Policy Development and Evaluation Service: ‘National and 
International Responses to the Zimbabwean Exodus: Implications for the Refugee Protection Regime’, New 
Issues in Refugee Research. Paper No. 175. p. 2
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tell her story again, she said it was a tough traumatic and emotional experience for her and 

made her unsure of her future and that of her child for a long time.

The objectivity test is then applied, the test applied is, whether there are reasonable 

grounds for believing that the harm feared might occur in the applicant's country of origin? 

The agents of persecution are then considered, in addition it is considered if the applicant 

sought protection of the authorities in the country of origin and the outcome. The objective 

country of origin information is then considered in light of the past attitude of state 

authorities and the reasonable likelihood that the applicant would experience harm if 

returned. Another consideration is if it is reasonable to expect the applicant, taking personal 

circumstances into account to reside in another part of the country or move to an alternative 

location within the country of origin, this is called the internal relocation alternative.

Other unusal situations is if the person holds dual nationality. The test is if the person 

is able to claim protection from one of the countries of which he or she is a national the 

applicant is refused under paragraph 336 of the immigration rules. He or she would not be 

required to return to a country in which he or she faces the danger of persecution and 

therefore does not meet the criteria set out in paragraph 334. Another unusual situation is 

where a person is stateless, has no nationality and must be outside his country of habitual 

residence and fears persecution in his or her country of habitual residence. When a person 

becomes a refugee surplace: this is examined on the basis of Paragraph 339P of the 

Immigration Rules, stipulating that there must be a risk of well founded fear of persecution 

based on events which have taken place since the person left the country of origin or country 

of return. A person becomes a refugee surplace as a result of activities engaged in after 

leaving the country of origin400.

The Refugee Convention has been criticised for its narrowness and ineffectiveness in 

capturing different types of persecution, thus failing to capture certain experiences, its legal 

standards and concepts disadvantage children as result. The legal category of refugee set out 

in the instrument is applicable to individuals who are persecuted by their own government 

(State actors) or situation where states are unable to offer de facto or de jure protection to 

their own citizens401. Although non-state actors of persecution (persons without State 

Authority) have come to be recognised in refugee discourse, primarily persecution is

400 UNHCR Handbook on Determining Refugee Status Paragraph 94-100.
401 Amaya Valcarcel, 2011, The UN Refugee Convention: still valid?, The online Journal of the British Jesuits. 
www.thinkingfaith.org/articles/20110623 I .htm [accessed 10 March 2012]
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perceived to come from state actors402. It is more difficult to qualify for refugee status when 

the agent of persecution is a non-State actor, because presumably the State is able to protect 

its citizens against persecution from other within its own territory.

The ambiguities in refugee definition include what constitutes a well-founded fear of 

persecution. The simplistic basic concepts of group membership and belief; the task of the 

refugee is to show the nexus between himself or herself and possibility of persecution, these 

are important evidentiary thresholds in the resolution of credibility of asylum claims in the 

UK asylum system403. Asylum decision-makers in the UK use highly speculative argument 

and make subjective assertions in order to disbelieve asylum seekers. Decision-makers often 

seize on minor or apparent discrepancies within asylum seekers’ accounts as a means of 

disbelieving and then refusing asylum claims404. The review process is not effectively 

engaged with to reconsider perceived discrepancies405.There is a culture of disbelief, denial 

and refusal406, designed to frustrate claimants and other key stakeholders such as legal 

representatives and refugee advocacy organisations.

In Fatima’s case the agents of persecution were non-state actors and she did not seek 

or know how to seek protection from state authorities as she did not have the capacity, she 

lacked the protection her birth parents could perhaps have given her, she was wilfully 

exploited and degraded by her extended family and had no one to return to in her country of 

origin.

In summary, the asylum determination procedure requires the aslyum seeker to be in 

the UK; to be able to demonstrate a subjective well founded fear of persecution based on 

paragraph 3391 and J of the Immigration rules; to establish facts based on Paragraph 339K. 

An assessement of the facts, is dependent on past and present events in the country of origin, 

on the condition of reasonable degree of likelihood of persecution407. Objectivity, persecution 

and agents of persecution, sufficiency of protection, internal relocation alternative and

402 Ibid, n 46
403 Ibid. Helton, A. C. (2003) n 1
404UNHCR and Home Office Quality Initiative Programme. Available at: 
http://www.ind.homeoffice.gov.uk/aboutus/reports/unhcr accessed on 29th September 2010 ; Corria, S. 
‘Unaccompanied Asylum Seeking Children and the “Culture of Disbelief’ The New Londoners, 29 September 
2010, Available at: www.thenewlondoners.co.uk/news-a-features/98-immigration/350-not-home-alone 
[accessed July 12th 2012]
See also Souter, J. ‘Asylum decision-making in the UK: disbelief or denial? Opendemocracy.net, 4 April 2011 
at www.opendemocracv.net/5050/iames-souter/asvlum-decision-making-in-uk-disbelief-or-denial [accessed 
January 10 2013]
405 Ibid. UNHCR and Home Office Quality Initiative Programme.(2009) n 313.
406 Souter J. A Culture of Disbelief or Denial? Critiquing Refugee Status Determination in the UK. Oxford 
Monitor of Forced Migration. Vol. 1, No.l, 48-59, February 2011.
407 Karanakaran v Home Secretary [2000] ImmAR 271, 279: The standard of proof for establishing degree of 
likelihood for persecution, taking due account of the applicants claim fear of persecution.
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Refugee Convention grounds of persecution are key legal considerations. In addition the 

asylum application is assessed on human rights grounds under the ECHR. The focus here is 

the likelihood of torture or inhuman and degrading treatment if returned to country of origin 

or habitual residence. A specialist and complimentary human right instrument of particular 

importance in assessing children’s cases is the CRC, but the CRC provisions are not 

comprehensively enforceable. The CRC is only legally included in immigration legislation 

through the Section 55 duty of the Border, Citizens Act of 2009 consideration of the best 

interest of children as one of the considerations in immigration cases.

In conclusion, to meet international standards asylum decision making should be 

objective, separated from ideology, foreign policy considerations, and immigration restriction 

priorities408.

4.14 Trafficked Children
Child trafficking is very complex issue. Its level of occurrence is not easily 

quantifiable, because it happens away from the scrutiny of the public. It could span several 

types of exploitation: physical, psychological and sexual exploitation, it is often through 
deceitful, manipulative and coercive means. Trafficked children, it can be argued constitute 

the most marginalised and vulnerable of separated children. Separated children lack 

knowledge of the legal system and are lied to by their exploiters. They are issued with threats 

to their families, and may be bonded to huge debts. They leave in shame and constant fear of 

pain that is inflicted by their exploiters, fear of deportation and imprisonment.

There is often lack of expertise to identify children as victims of trafficking. Often 

there is no holistic legal expertise to recognise them as trafficked children and obtain referral 

to the National Referral Mechanism (NRM) established in 2009 to ensure compliance with 

international obligations and is currently undergoing a review409. There is a gap in terms of 

protection because of the lack of expertise in this area410. The NRM and the Modern slavery 

bill currently in Parliament are the main mechanisms in place in the UK although other 

mechanisms exist at the national and devolved levels to prosecute various trafficking

408 Helton, A. C. (2003) Op Cit. n. 5.
409 Council of European Convention on Action against Trafficking in Human Beings of 2005 which came into 
force on February 1, 2008.
410 Refugee Council and Children’s Society (2013), Still at Risk; A Review of Support for Trafficked Children. 
pp7 and 8; Training of Professional on Children at Risk of Trafficking in Northern Ireland (2012) National 
Children’s Bureau and Barnados.
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offences411. However there are still gaps in protection provided for under the legislation with 

regards to children above 16412.

Trafficking cases which relate to UASC potentially span immigration and asylum, age 

dispute, social care, criminal prosecution, unlawful criminal detention and the criminal 

compensation processes. Access to criminal compensation is also an area were protection 

gaps exists within the UK framework. UASC require a range of expertise as trafficking spans 

several complicated and confusing areas of law and services. It may be described as a legal 

mine field as some of the cases intersect criminal law, asylum and immigration law, private 

law, family and community care law. It involves complicated evidence and potentially 

different systems of operation that is protracted with the key issues of lack of legal capacity 

of children to give legal consent, coercion and exploitation at its basis413.

A referral to the NRM is made 414 once the child agrees to referral to a Competent 

Authority415. This is done by a First responder416, however the victims are usually in denial 

for fear of reprisal and so there is under reporting417. The NRM team has a target date of 5 

working days from receipt of referral to decide with the help and additional information from 

a first responder, based on reasonable grounds for believing the individual is a potential 

victim of human trafficking. A conclusive decision is given within a 45 day period for 

recovery and reflection.

411 The Criminal Justice Act (Northern Ireland) 2013; The Human Transplantation (Wales) Act 2013;The Sexual 
Offences Act 2003 for England and Wales; Sexual Offences (Northern Ireland) Order 2008; Sexual Offences 
Scotland Act 2009.
412 The Sexual Offences Act 2003 for England and Wales and the Sexual Offences (Northern Ireland) Order 
2008 extend legal protection to children under the age of 16, while children between the age of 16 and 18 are 
not protected by the above laws.
413 PhD field notes speaking to a Solicitor who represents Separated Children, Trafficked young people and 
Police Officers. June 2012 to September 2013
414 The National Referral Mechanism (NRM) is a framework for identifying victims of human trafficking and 
ensuring they receive the appropriate protection and support. The NRM is also the mechanism through which 
the UK Human Trafficking Centre (UKHTC) collects data about victims of trafficking. 
http://www.soca.gov.uk/about-soca/about-the-ukhtc/national-referral-mechanism
415 The UKHTC, which deals with referrals from the police, local authorities, and NGOs. The UK Border 
Agency, which deals with referrals identified as part of the immigration process, for example third country 
nationals and where trafficking may be an issue as part of an asylum claim.
416 To be referred to the NRM, potential victims of trafficking must first be referred to one of the UK’s two 
competent authorities (CAs). This initial referral will generally be handled by an authorised agency such as a 
police force, the UK Border Agency, social services or certain NGOs. The referring authority is known as the 
‘first responder’.First responder agencies include: SOCA / UKHTC, Local Authorities, UK Border Agency, 
POPPY Project, TARA Project (Scotland), Migrant Helpline, Kalayaan, Medaille Trust, Salvation Army, 
Gangmasters Licensing Authority, UK police forces, NSPCC/CTAIL, Local Authority Children’s Services, 
Barnardo's, Northern Ireland DHSS, Northern Ireland Public Safety, Unseen
417 Chief Superintendent Philip Marshal of the Police Service of Northern Ireland (PSNI) speaking at a training 
for Practitioners in Northern Ireland on the 22nd and 23rd of March 2012. Organised by Barnados and National 
Children’s Bureau.
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The victim may be granted discretionary leave to remain in the UK for one year to 

allow them to co-operate fully in police investigation and subsequent prosecution. The period 

of discretionary leave may be extended if required. If a victim of trafficking is not involved in 

the criminal justice process, Home Office may consider a grant of discretionary leave to 

remain in the UK, dependent on the victim’s personal circumstances418.

If they are from outside the European Economic Area, the victim can receive help and 

financial assistance to return home through the Assisted Voluntary Return of Irregular 

Migrants (AVRIM) process. If they are an EU national, the UK Human Trafficking Centre 

UKHTC will put them in touch with their embassy and any relevant NGOs who may be able 

to help.

If at any stage the referred person is confirmed not to be a victim of trafficking then 

dependent on the circumstances they may be referred to the appropriate law enforcement 

agency - the relevant police force or the Home Office. If it is decided by the Home Office 

that the person was not trafficked, and there are no other circumstances that would give them 

a right to live in the UK, they will be offered support to voluntarily return to their country of 

origin. A person can also be offered support to return to their country if they have been 

trafficked and do not wish to stay in the UK.

4.15 The Active Review Procedure

The Active Review Procedure of the Home Office when protection for UASC 

lapses at age 17.5 is based on the current conditions in the young person’s home country 

and availability of reception facilities which is usually less stringent once the child turns 

18. They are considered under the same criteria as adults and will be re-interviewed. The 

process determines if a person continues to qualify for leave to remain in the UK. It is 

based on applicants continuing to qualify for HP and DL or if they qualify for leave to 

remain on another basis different from the initial reason on the date of the review.

Failure to renew within time limit, withdrawal of application, non-compliance with 

application procedures or refusal of renewal by Home Office under s 82 of the 2002 Act 

may result in enforced removal, the enforced removal decision is subject to appeal. If the 

appeal fails the former UASC is subject to removal under s 10 of the 1999 Act. If the 

individual fails to leave voluntarily and the situation has improved in terms of human 

rights and stability in the country of origin or habitual residence the young person

418 Home Office, National Referral Mechanism: guidance for child first responders. Available at:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/244697/NRM_First_Responder_
Guidance.pdf
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becomes Appeals rights exhausted (ARE) under s 82(2) of the 2002 Act. 'he Home 

Office will not grant permanent residence if the individual was ineligible for refgee status 

for reasons of criminality or national security. In this case, the individual mus leave the 

UK.

4.16 The Human and Children’s Rights concerns and the Legal Frameworl

A major obstacle to legal protection and welfare of separated chiiren seeking 

protection is the complexity and confusing nature of the UK asylum systen The almost 

blanket use of discretionary leave to remain in initial asylum decisions (see ftures in table 

1.1 Chapter 1), which was decided outside the international protection regime and 

immigration rules until 2013 is a significant legal protection issue. It has a ver low renewal 

rate (290 out of 5,280 children from 2008 -2011)419. It is an inferior form of prcection that is 

temporarily granted till the child turns 17.5 and it is a product of the UAS3 concession
4')0program .

Children who are particularly vulnerable to abuse have seen the most srious attacks 
on their rights, migrant and asylum seeking children are disadvantaged in allareas421. The 

lack of legal status means unaccompanied young people cannot access vital services and 

become further disadvantaged as will be seen in chapters 5 and 6.

In the determination of asylum cases there is usually an overlap ofissues which 

include procedural impropriety and lack of consideration for the child’s bst interest in 

refused cases422. Child specific persecution that have to do with lack of capaciy due to age, 

maturity, mental and emotional trauma, fear and mistrust of authorities, feeligs of shame, 

painful memories especially of a sexual nature, child abuse, harmful traditionalpractices and 

recruitment in armed conflict are not deemed to constitute persecution. Most olthis elements 

of child persecution which could have culminated in refugee Conventio: grounds of 

particular social group and religion were present in Fatima’s Asylum clairryet she was 

granted dicretionary leave and refused further leave.

Major safeguards and durable solution alternatives such as family reuification are 

almost not achievable because of lack of structural consideration for family racing in the

419 Navigating the System. Ibid.
420 Coram Children’s Legal Centre (2012) Navigating the System: Advice provision for youg refugees and 
migrants; United Kingdom Border Agency (UKBA) Instruction Processing and Asylum Applicaon for a Child, 
http://www.ukba.gov.uk
421 State of Children’s Rights in England 201 Report:
http://www.crae.org.uk/media/64143/CRAE_England_Report_WEB.pdf
422 Op.Cit n. 31, Independent Chief Inspector Borders and Immigration, February- June 2013. b Consideration 
of Child best Interest in 80% of the refused cases examined
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policy framework for UASC protection. This has been established by casekand statutory 

scrutiny42’. There is a major problem with the increasingly narrow definhs of refugee 

under the refugee determination procedure424, and the use of human rights iniments to suit 

immigration restriction. The denial of international protection serves as a drent to search 

for protection. Its seems to be working as asylum seeking figures are fag despite the 

upheaval in several countries around the world425 that usually give rise to ted migratory 

movements, with a drop from 4,285 in 2008 to 1,168 in 2012426, the least ire last decade. 

It just shows that child victims are treated with double contempt, first by tr countries of 

origin or habitual residence, then by nations where they seek protection froneir attackers, 

while the perpetrators and abusers are welcomed with open arms and warm h; shakes427.

In the UK, problems of UASC are further compounded with the removd:' legal aid for 

non asylum cases, this will impact on separated children and young people ware subject to 

immigration control and have non-asylum cases, this is an access to just issue, which 

impinges on remedy. The impact of the legal aid cuts is put succintly by Theesident of the 

UK Supreme Court:

Cutting the cost of legal aid deprives the very people who most need throtection 
of the courts of the ability to get legal advice and representation. r.t is true 
whether one reduces the types of claim which qualify for legal aid or ieases the 
stringency of the requirements of eligibility for legal aid. The recent clges have 
done both. If a person with a potential claim cannot get legal aid, th are two 
possible consequences. The first is that the claim is dropped: that is a radenial of 
justice and a blot on the rule of law. The second is that the claim isrsued, in 
which case it will be pursued inefficiently428.

There is no win-win way out of legal aid cuts; it will impact on the rule caw, access to

justice and rights of separated children, the most vulnerable of children.

423Ibid. n.105 Chief Inspector Borders and Immigration- In 60% of the refused cases Inspd family tracing 
was not attempted or considered. Ibid. 101; KA (Afghanistan) & Ors v Secretary of S for the Home 
Department [2012] EWCA Civ 1014- The secretary of State’s failure to trace the familf the Appellant 
rendered her asylum decision unlawful.
424 UNHCR, Submission by the United Nations High Commissioner for Refugees for the Of of the High 
Commissioner for Human Rights’ Compilation Report - Universal Periodic Review 2012: Ud Kingdom.
425 Notably the Arab Spring yet Europe received only 2% of the North African displaced ulation in 2011. 
See http://www.unhcr.org/pages/4a02d9346.html
426 See www.ukba.homeoffice.gov.uk/asylumstatistics Ibid.
427 Britain's Romance with Gaddafi before the Arab Spring, the welcoming of Royals like King of Jordan 
whose country is suppressing human rights activism and calls for democracy. BBC News the 19th of May 
2012.

428 Lord Neuberger President of the Supreme Court, “Justice in the Age of Austerity”, Jus - Tom Sargant 
Memorial Lecture 2013, held at Freshfields Bruckhaus Deringer LLP, London, on October 2013. 
http://www.justice.org.uk/data/files/resources/357/Neuberger-2013-lecture.pdf
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When the children turn 18 they are no longer protected by international child rights 

guarantees, those with non-asylum cases have to face appeal without a legd representative 

due to the egal aid cuts as a result of the recession, except in cases where local councils pick 

up the bill Many hang in legal limbo or go destitute after this age, because renewal of their 

legal status is not easily achieved429. It will become more difficult with the current cuts to 

legal aid, public funding, the financial problems being faced by statutory and voluntary 

organisations that have traditionally provided alternative help430.

Despite the UK Government admitting to the complexity of asylurr legislation and 

proposing the 2009 Borders Act as a simplifying legal measure, it stated in contradiction in 

justifying the Legal Aid, Sentencing and Punishment of Offenders Act 2012 that legal work 

on immigration and asylum was simple and that social workers could hep child asylum 

seekers fill out asylum forms and give general advice431.

Immigration representation is regulated at a very restricted level by tie Office of the 

Immigration Services Commissioner; the different levels represent the skill; set needed for 

advice and representation. The grading of fees with regards to complexity ol cases has been 

removed by the above bill and Immigration cases is completely out of legal ad funding scope 

even for separated children432. The government suggests that the Immigration cases of 
children are not complex and that social workers should help children fill forms433.

Children are being pushed into the asylum against the advice of the Cimmittee on the 

Rights of the Child even when their case is not an asylum case, undtr the new Act 

immigration cases are out of scope of legal aid provisions, children will hive to represent 

themselves in court, if local authorities do not pick up the bill. There is (oncern that the 

already low levels of good immigration representation for children will dimmish further and 

skills will be lost as legal practitioners take on more profitable legal engagements.

429 The Children’s Society, I don’t feel human destitution among young refugees and migrant;, 2012.
430Impact of the cuts to legal Aid in the Legal Aid, Sentencing and Punishment of Offenders Xct 2012; National 
Children’s Bureau (NCB) Beyond the Cuts: Children’s charities adapting to austerity. May 2)12.
431 Refugee Children's Consortium, Policy briefing on Legal Aid, Sentencing and Punishment of Offenders Act 
2012. Paragraph 3. Available at:
http://www.refugeechildrensconsortium.org.uk/images/RCC%20LASPO%20Act_Final.pdf
432 Written Submission by Asylum Aid to Parliament on the 2012 Legal Aid Bill. Available a: 
http://www.publications.parliament.uk/pa/cm201314/cmpublic/immigration/memo/ib50.htm;see also: 
http://www.ein.org.uk/news/campaign-groups-highlight-how-legal-aid-changes-will-impact-2sylum-seekers- 
and-refugees
433 Parliamentary Debate on the 2012 Legal Aid Bill.
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The recent historic Child Abuse Scandals exposed the scale of child abuse and 

exploitation, the fact that children are not listened to and taken seriously, and not well-served 

by the justice system434. It is no less so for separated children and young people.

Each case is assigned to a Case Owner who oversees the case from the initial 

interview to the asylum decision under the 2007 New Asylum Model (NAM). Monitoring 

reports and research by UNHCR and voluntary organisations allege that Case-owners are 

heavily influenced and biased435. A high number of initial asylum decisions made and age 

dispute decisions by the Case-owners are overturned on age assessment by social services or 

by judicial review436.

The Home Office has stated that its objective is to provide a system that is “fast, fair 

and firm”. It has been moving towards a system that effectively limits, hastens or bars asylum 

claims437. Judging from the backlog of cases that led to the demise of the UKBA, speed 

certainly isn’t the most important element of a fair asylum determination procedure. The 

Chief Inspector of Borders recently advised it to set achievable targets438. As for firmness, 

saying no to asylum applications by default and granting discretionary leave to separated 

children just keeps the cases in the system and increases the backlog. This is evident in cases 

where separated children cannot be deported due to human rights issues or safeguards, 

exercise their right of appeal successfully or make a successful fresh claim.

The situations of persons who cannot be deported due to the country of origin 

situation or human rights concerns have received attention. Various temporary measures have 

been proffered by receiving countries. In the wake of the Syrian crisis the UK offered 

temporary short extension visas to Syrians in the UK affected by the conflict. In the case of 

protracted conflict and total breakdown of the State, treatment of the country of origin as a

434 Status of Children’s-Rights in England:
http://www.crae.org.uk/media/64143/CRAE England Report WEB.pdf p.6; various other ongoing 
investigations into child abuse and sexual exploitation in various parts of the UK.
435 UNHCR (2008) Quality Initiative Project, Fifth Report to the Minister, UNHCR Representation to the UK in 
London, p. vii; The House of Common Home Affairs Committee http://www.parliament.uk/ parliamentary 
committees/home affairs committee.cfm ; Corria, S. ‘Unaccompanied Asylum Seeking Children and the 
“Culture of Disbelief’ The New Londoners, 29 September 2010, at www.thenewlondoners.co.uk/news-a- 
features/98-immigration/350-not-home-alone: See also Souter, J. ‘Asylum decision-making in the UK: disbelief 
or denial? Opendemocracy.net, [accessed 4th April 2011] at www.opendemocracv.net/5050/iames- 
souter/asvlum-decision-making-in-uk-disbelief-or-denial: House of Lords and House of Commons, Joint 
Committee on Human Rights (2013): Human Rights of unaccompanied migrant children and young people in 
the UK. Paragraph 90.
436 Chief Inspector of Borders and Immigration Report. Paragraphs 8.19- 8.21. p. 44. Op.Cit n. 31; Merton 
[2003] 4 All ER 280, Social Workers need to make sure that their age assessment of age disputed young person 
is compliant with the standard set by this landmark judgement.
437 Home Office UK Border Agency (UKBA), White Paper: Fairer, Faster and Firmer: A Modern Approach to 
Immigration Control (London: Crown Copyright, 1998).
438 Chief Inspector of Borders. Op.Cit n. 31.
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State in a temporary conflict situation, justifies conferral of lesser orms of protection at best 

and in some cases leaves the applicant in limbo439.

The refusal of subsistence support and accommodation to a;e disputed young persons 

and former separated children who have exhausted their rights of ippeal by local authorities 

at the lapse of their status at the age of 17.5 under Schedule 3 of th: Nationality, Immigration 

and Asylum Act 2002 is key human and socio-economic right issie. They hold rights under 

the provisions of the ICESCR as discussed in chapter 3, furtier, if they have further 

vulnerabilities such as mental health difficulties not arising out of restitution as established in 

case R (PB) v Haringey LBC (2006) they may be eligible for supprrt at a level that does not 

breach human rights as discussed in chapter 5. Support is withdravn under Schedule 3 of the 

2002 Act and severely curtailed cashless support card is supplier at £35.39 a week under 

Section 4 of the Immigration and Asylum Act 1999 (also caller hard support) to former 

separated children whose asylum claims have failed440. This coulr also be applied to UASC 

who are refused renewal at 17.5, former UASC who have no rigit of appeal because they 

were granted less than a year of DLR up until age 17.5, former UASC who are gathering 
evidence for a fresh claim at 17.5 due to negative changes in cointry of origin and former 

UASC who cannot be returned due to no fault of their own, beiause return arrangements 

cannot be made for them due to administrative and diplomatic reasms.

For example, there is a fast track procedure for asylum seelcrs that are deemed to be a 

flight-risk441. These include those deemed to have “straightforvard claims” (from safe 

country of origin), have credibility issues such as age disputel young persons, alleged 

“bogus” asylum claimants. UNHCR identified several human righs issues, such as complex 

cases with vulnerable individuals, cases decided too quickly and nm-application of available 

safeguards442. These categories of asylum seekers are detained ard their claims are decided 

very quickly. Critics allege that these fast track procedures result n a significant number of 

errors443. The UK asylum system is known for being complicate!, interminable, costly, at 

times unfair, and as a result, excludes some legitimate Refugees. The principle that a treaty 

‘shall be interpreted in good faith, in accordance with the ordinary neaning to be given to the

439 A face to the Story: Point of no Return, The futile Detention of unreurnable migrants, available at 
www.Dointofnoreturn.eu
440 Iran for example had no Diplomatic Presence in the UK for a long period, ctizens of Iran who had no valid 
passport could not be returned.
441 UNHCR, Quality Initiative Project, Fifth report to the Minister, March 2008.
442 Submission by UNHCR for the Office of the High Commissioner for Humn Rights Compilation Report, 
Universal Periodic Review, United Kingdom, pp 1-2; UNHCR, Quality Initiaive Project, Fifth report to the 
Minister, March 2008.
443 Ibid. UNHCR (2008) n.16.
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terms of the treaty and in light of its object and purpose'444, seem all but lost in the application 

of the legal parameters that make up the international protection regime within the asylum 

procedures of UK asylum system. New parameters have been fashioned, the goal posts for 

legal protection and durable solutions keep moving out of reach of the most vulnerable.

The UN 1951 Convention does not expressly cover child specific forms of 

persecution like conscription as a child soldier, child abuse, incest, female genital mutilation, 

bonded or hazardous labour, child sale, child marriage, religious and sexual servitude445. 

Other International or domestic legal and policy frameworks are not child specific and make 

it difficult for children to qualify within these frameworks designed for adults. The CRC 

despite its extensive coverage of the rights of children is not usually the main legal 

instrument used in applications for asylum relating to children subject to immigration control 

in the UK including unaccompanied children due to its non-incorporation into domestic law 

and a permanent unchallengeable superiority conferred on Immigration legislation.

The best interest principle of article 3 CRC is not the only consideration according to 

government policy on asylum and immigration. The system is difficult to access for children 

due to border controls and stringent visa requirements that exclude lone children as a 

category of migrants. Other measures that impede access are carrier’s liability, and 

immigration officers operating at overseas ports and UK borders446, prosecution for the use of 

false documents, passage through a safe third country, and claimant’s home country 

designated as a safe country.

There is the human rights concern of enforced returns to Iraq and Afghanistan through the 

European Return Platform for Unaccompanied Minors, even though in these countries 

conflict, human rights abuses and humanitarian concerns persist447.

The process and the legal rules guiding the asylum system are not child friendly and 

child protection policies built into the process are not always adhered to by officials. Section 

55 of the Borders, Citizens and Immigration Act 2009 requires the Home Office to carry out 

its existing functions in a way that takes into account the need to safeguard and promote the 

welfare of children in the UK. The Home Office states that its statutory duty to the child 

include fair treatment that meets the same standard a British child would receive; the child’s 

interest being the primary but not only consideration; no discrimination of any type; asylum

444 Article 31(1), 1969 Vienna Convention on the Law of Treaties: UN doc.A/CONF.39/27
445 Bhaba, J. and Young, W. “Not adults in miniature: unaccompanied child asylum seekers and the new US 
guidelines”, in International Journal of Refugee Law, Vol.l, Noll, 1999
446 See Reynolds, S and Muggeridge, H. (2008) Remote Controls: how UK Border Controls are endangering the 
lives of Refugees. Refugee Council, UKBA Employs over 9,000 people outside the UK
447 Joint committee on Human Rights Paragraph 164 Op. Cit. nlOl.
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applications decided in a timely fashion; identification of those that might be at risk from 

harm448. However in the Home Office bulletin on Section 55, it is stated that this new legal 

safeguard measure does not impose any new functions or override existing functions, these 

equate to this being a paper only policy without a change in status quo. This is also evident in 

the case of removal of UK’s reservation to Article 22 of the CRC after the last period of 

report to the UN Committee on the Rights of the Child, but this has not has significant impact 

on the approach of the UK to children seeking refugee status.

The legal policy framework is still not adequately child focused. The application 

forms do not refer to child specific forms of persecution. The decisions are not set within a 

child rights framework and they are not individualised. Improvements in terms of 

information signposting to children are not consistently applied across the UK449. The young 

people interviewed in the PhD research found the letters confusing and vague450. The country 

of origin report although it has improved, is still inadequate and limited in the information it 

provides in children’s cases and this severely impacts upon the effective access of children to 

international protection within the asylum determination system451.

The quality of initial decisions has often been questioned. A significant proportion of 

the decisions are overturned on appeal452. The PhD fieldwork findings confirmed the 

allegations of indifference, rudeness, humiliation and tricking of child asylum seekers,453 and 

corroborates allegations of institutional bias and a system of assessment predicated on 

disbelief.

The lack of supervisory quality controls during asylum procedures is of significance 

because it determines everything the children access in terms of rights and impacts upon their 

experiences in the UK. For instance, the asking of substantive asylum interview questions, 

during screening interviews454.

448 UKBA Asylum Processing Unit; Humanitarian Protection and Discretionary, Active Review Document. 
http://www.ukba.gov.uk Paragraph 1.1
449 Chief Inspector Borders and Immigration Report 2013. Op. Cit. n. 96
450 Young People interviewed Khalil, Hamid and Anita.
451 Bhabha, J. and Finch, N. (2006) Seeking Asylum Alone: Unaccompanied and Separated Children and 
Refugee Protection in the UK, Harvard University Committee on Human Rights Studies; Navigating the System 
Op. Cit.
452 Refugee Council in 2012, 27% of Appeals were Allowed, 66% Dismissed and 7% Withdrawn. Table 11, p.4. 
Available at: http://www.refugeecouncil.org.uk/assets/0002/9412/Asylum_Statistics_Aug_2013.pdf; Op. Cit. 
Chief Inspector of Borders and Immigration Report, Paragraph 8.18 p.44 n. 31.
453 Guardian February 2nd 2010, UKBA Staff who had worked as a case owner Louise Perrett said that anyone 
who approved an asylum application had a stuffed gorilla put on their desk as a ‘badge of shame’; ‘Border staff 
humiliate and trick asylum seekers- whistle-blower’, www.guardian.co.uk/uk/2010/feb/02/border-staff-asylum- 
seekers-whistleblower
454 Chief Inspectors Borders and Immigration Report 2013, Op.Cit n.96; UNHCR Sixth Quality Initiative 
Report.
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The quality of legal services available to children is not always of the best standard, 

although very good practice exists, it is usually oversubscribed and located in major refugee 

receiving urban areas.45<iThe rights of appeal are now limited to points of law only and 

individuals from ‘white list’ countries no longer have in country (UK) right of appeal, they 

have to leave the UK before they can appeal from abroad, if a right of Appeal applies. The 

cut to legal aid is also a key issue in access to justice for asylum seeking children. It will 

leave them unable to challenge most breaches of their rights456.

Access to higher education in England for unaccompanied children who hold 

discretionary leave to remain has been removed by the withdrawal of student grants and loans 

to them457.

The cuts generally have seen community organisations with expertise scaling back 

services or shutting down due to funding issues4-18. This will create a vacuum in service and 

loss of expertise, the prospect of rebuilding such skills in the future looks bleak.

It is essential to build upon the human rights values of the UK in ensuring human and 

child rights and take it further to achieve a rights parity for this vulnerable and disadvantaged 

group of children. Despite the recommendations of the Committee on the Rights of the Child, 

certain legal measures that criminalise children and have serious legal offences and custodial 

sentences that impact on civil and political rights of children are still maintained459. Children 

found being exploited in the cultivation of cannabis have been charged with criminal offences 

in the UK460. Thus, they have their rights breached within the parameters of Article 32 and 37 

of the CRC. Article 10 of the CRC has largely been ignored because family reunification for 

UASC in the UK is effectively denied with the policies guiding it. Separated and trafficked 

children who have lost their identity as a result of their exploitation are doubly victimised by 

the system are being pushed around and disbelieved because of their lack of proof of identity 

and immigration status, which would appear to be in breach of the stipulations of Article 8(2)

455 PhD field work findings, key theme from interviews with professionals corroborated by other researches; 
Bhabha, J. and N. Finch, Op Cit. 127; Brownless, L and Smith, T. (2011) Lives in the Balance: The quality of 

Immigration Legal Advice given to Separated Children Seeking Asylum. Refugee Council, p.2 
^Navigating the System: Advice provision for young refugees and minors, Coram Children’s Legal Centre, 
May 2012. pp. 39- 43: The Children’s Rights Alliance for England: State of Children’s Rights in England 2013, 
Review of Government Action on United Nations Recommendations for Strengthening Children’s Rights in the 
UK.
457 Education (Student fees, Awards and Support) Amendment Regulations 2011.
458 PhD field work findings, key theme arising from interviews with key Asylum Seeker Voluntary 
Organisations in England and Northern Ireland.
459 Ibid. Committee on the Rights of the Child n.30 Paragraph 77(h) on Counter Terrorism Bill; 70(d) and 71(g) 
on lack of Immigration documents and Prosecution under Section 2 of the 2004 Asylum and Immigration Act.
460 Fieldwork findings with Police Officer 1, Notes from two Public Events on trafficking, Dunganon and 
Belfast (Presentation by Police Superintendents from the Anti-trafficking Unit of the PSNI), corroborated in the 
Joint Parliamentary Inquiry Report Op.Cit.
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of the CRC and 31 of the Convention on the Status of Refugee, however they have to be 

recognised as refugees before they can enjoy this right and very few provisions of the CRC 

have been incorporated into UK law. Trafficked children are still not being identified as 

trafficked because they are kept away from view by their exploiters. When they come to the 

notice of statutory bodies and workers, who often lack the skills to identify them and process 

their cases within the referral framework, which is heavily impacted by the conflict of interest 

by Home Office in the interest of immigration control461. The focus on human trafficking 

should put focus on the traffickers, and punishment through the criminal justice system, 

rather than justify and legitimise the repressive policies of destination states. This 

justification draws attention away from the vulnerabilities produced by the immigration 

regimes and policy measures aimed at combating illegal migration.

Significantly focus has been on unaccompanied children, trafficked children and 

children in detention, with less attention given to age disputed and separated children who 

exist in a legal and policy vacuum or limbo, endure fast track asylum determination 

procedures and detention. They face even more adversarial treatment than other groups of 

asylum seekers, because their credibility is deemed to have been damaged.

Due to the sensitivity of issues involving children, governments usually adopt avoidance 

strategies, by wait for children to age out of protection systems. These puts children in a 

situation of legal limbo and deprives them of their dignity as human persons. This 

destabilizes UASC and deprives them of successful transition into adulthood through 

education and employment. While they may not be deported immediately, the threat of 

removal is a constant source of anxiety. All these manifest as a vicious cycle of vulnerability, 

underachievement, creation of a permanent under-class and long term social problems.

4.17 Conclusion
The chapter has set out the key procedures, legislation and policies applicable to 

UASC within the UK context. The aim is to show the restrictive nature of the system and the 

human rights concerns this raises. The key counter arguments to these are the stamping out of 

abuse of the immigration system and immigration control.

Asylum seeking child are children and should be treated as children, their human 

rights should be guaranteed and they should be treated with dignity as vulnerable humans in 

search of protection, they should be granted child centred protection and durable solutions to

461 Still at Risk: A review of support for trafficked children, September 2013, Refugee Council and the 
Children’s Society.
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their problems using a Best Interest Determination Approach as advocated by UNHCR462. 

This should replace, non-child friendly or child specific frameworks for protection, complex, 

adversarial, lengthy processes, which do not fulfil the humanitarian objectives of asylum and 

find durable solutions to the problems of UASC. The decisions on their application should 

not take too long and create an additional source of suspense and anxiety for UASC. A 

prompt best interest decision will help children integrate effectively into their new society, 

prepare adequately for return home or resettle in a third Country. The suspicious nature of 

asylum decision making, should be replaced by an understanding of persecution in childhood 

and the humanitarian nature of legal protection achieved through the grant of asylum.

The chapter has examined the implementation of the domestic protection regime in 

UK domestic asylum procedures; the various laws, policies and principles attached to the 

process, their application, and who applies them. The chapter as identified the status derived 

from the system, the protection it offers and its implication for the lived experiences of 

unaccompanied asylum seeking and separated children. The chapter highlights areas of 

concern in terms of key refugee, human and child rights issues. There is evidence of gaps 

between existing international human rights protection measures, political rhetoric and the 

reality of the situation and experience of unaccompanied and separated children.

Precarious legal status intersects with age, race, ethnicity, gender and religion to 

create multiple vulnerabilities in unaccompanied and separated children. This marginal status 

determines experiences, livelihoods, social networks and relationships; opening UASC up to 

vulnerability, and further exploitation or abuse. There have been various developments to 

safeguard and protect children in the UK asylum and social care systems, which are discussed 

in the next chapter.

452 UNHCR Submission to the Joint Committee on Human Rights Inquiry into the Rights of Unaccompanied 
children and young migrants in the UK. p.2.
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prepare adequately for return home or resettle in a third Country. The suspicious nature of 

asylum decision making, should be replaced by an understanding of persecution in childhood 

and the humanitarian nature of legal protection achieved through the grant of asylum.

The chapter has examined the implementation of the domestic protection regime in 

UK domestic asylum procedures; the various laws, policies and principles attached to the 

process, their application, and who applies them. The chapter as identified the status derived 

from the system, the protection it offers and its implication for the lived experiences of 

unaccompanied asylum seeking and separated children. The chapter highlights areas of 

concern in terms of key refugee, human and child rights issues. There is evidence of gaps 

between existing international human rights protection measures, political rhetoric and the 

reality of the situation and experience of unaccompanied and separated children.

Precarious legal status intersects with age, race, ethnicity, gender and religion to 

create multiple vulnerabilities in unaccompanied and separated children. This marginal status 

determines experiences, livelihoods, social networks and relationships; opening UASC up to 

vulnerability, and further exploitation or abuse. There have been various developments to 

safeguard and protect children in the UK asylum and social care systems, which are discussed 

in the next chapter.

462 UNHCR Submission to the Joint Committee on Human Rights Inquiry into the Rights of Unaccompanied 
children and young migrants in the UK. p.2.
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Chapter Five

The UK Social Care System for Separated Children and Young People 

5.1 Introduction

This chapter argues that social care is an important humanitarian assistance, emergency 

protection and durable solution tool within the UK domestic setting for the legal protection of 

unaccompanied and separated children (UASC). The thesis examines the social care and the 

asylum status determination procedure as binary implementation systems for the international 

legal protection of separated children in the United Kingdom (UK). In this chapter particular 

attention is paid to the social care system in terms of documentary statute and practice 

findings from fieldwork interviews and documentary sources.

The key areas of focus in this chapter are directed by the key themes of the findings: 

The statutory duties of local authorities and social care trusts in terms of assessment, care 

management and child protection of separated children and young people; the law and policy 

directly affecting social care provision and practice for separated children, and young people 

and how this affects their experience in the UK. There is a relationship between law, policy 

and the rights of separated and unaccompanied children and young people in social care 

practice within the UK asylum context. The chapter also focuses on the institutional elements 

and draws from the practice knowledge of practitioners with regards to their work with 

separated children and young people in the asylum and social care systems.

This chapter establishes the statutory sources of rights in the UK social care setting, 

which in turn appoints responsibilities for local authorities to assess and come to a decision, 

on this basis to provide services that meet the identified needs of UASC. The point of this is 

that despite the clarity of international human and child rights treaties, domestic legislation 

and case law on statutory obligations and service provision, there are restrictions on the 

entitlement of separated children and young people. The chapter begins with an overview of 

the relevant UK legislation under which the social care regime is administered. This sets a 

basis for the findings from professionals regarding the social care of UASC and leaving care 

provisions. Attention is paid more to social workers because of the statutory powers and 

duties they hold. The chapter also articulates findings with regard to social work practice 

within the legal protection regime.
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5.2 Childhood and Asylum
The impact of seeking asylum during childhood and the importance of legal 

protection are key themes explored throughout this study. It is important to note the 

significance of the period of childhood because the understanding of childhood differs greatly 

in different regions of the world. This is significant because most of the separated children 

come from non-western regions463. This impacts on unaccompanied children’s understanding 

of age and childhood, which is of significant import in the UK asylum and social care system.

There is a strong chronological age approach into most theoretical explorations of 

childhood, yet there are other important factors that impact upon childhood such as 

experiences. The diversity of experiences of childhood is nowhere more striking than in 

relation to UASC, they come from a variety of backgrounds, hold different cultural and 

religious world views with experiences which force them to mature beyond their years while 

remaining vulnerable at the same time. In theorising childhood, Oswell provides an intriguing 

theoretical construct that aptly suits the contradictory situation of UASC:

Understandings of childhood as categorical often presume that those who fill the 
container are individual children, either children constituted as individual subjects 
through the power of discourse or ideology or children whose agency is 
demonstrated only by virtue of their individuality, consciousness, reflexivity, will or 
intentionality. Children fail to be boxed into the category of childhood, not because 
the boxes do not fit, but because the multitude of experiences which we might talk 
about as to do with children fails to be explained through a single identity. The 
singularity of children as a collectivity is such that it is enormously experientially 
rich, textured and detailed464.

The heterogeneous experiences of UASC define them much more than artificial 

categories and theoretical constructs. Their agency develops from their struggle to survive 

and aspirations to better their lives, by making use of opportunities available to them and 

finding new ones.

Their understanding of childhood is different from what constitutes childhood. The 

consensus among social scientists is that adolescence as a period in which children attain

463 Home Office, Migration Statistics: https://www.gov.uk/government/statistical-data-sets/monthlv-asvlum- 
application-tables accessed May 26th 2013.
464 Oswell D., (2012) The Agency of Children: From Family to Global Human Rights. Cambridge: Cambridge 
University Press, p. 16.
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physical maturity but are not burdened with adult roles and responsibilities—is an 

epiphenomenon of modern, industrial societies465.

Children from child headed households in HIV/AIDs, protracted conflict affected countries 

and other cultural and religious backgrounds experience different forms of childhoods. The 

determination and assessment procedures that separated children go through are influenced 

by a different model and culture of viewing things. UASC have to couch their experiences to 

conform to these ideals otherwise they fail to meet the set criteria to qualify for assistance and 

legal protection466.

In determining and assessing the children, an important question to be asked is 

whether UASC with their initial state of mind, with lack of understanding of the various 

procedures, different linguistic capability, literacy level and cultural background are able to 

participate effectively in the process and planned outcomes for them. Some professionals 

interviewed pointed out that the entire legal protection system is chaotic and random with 

different constantly changing bits doing different things that are sometimes contradictory467. 

Such professionals as Independent Review Officers, non-governmental child advocacy 

practitioners and Guardians ad Litem argue that UASC do not ask the right questions. For 

them, the children lack the necessary awareness and assertive skills for meaningful 
participation and have little or no knowledge of their rights. Consequently, the children are 

very thankful for the help they receive and easily pleased. In the situation the children find 

themselves, they easily agree to anything “if you are grateful for anything, you will settle for 

nothing "468.

At the heart of this is their vulnerable condition and the fact that they are children who 

are expected to navigate maturely and successfully, complex structures that are adversarial in 

nature, with huge ethical considerations, power imbalances and underlying altitudinal issues 

forming an under-current within the asylum and social care environments469.

In the UK, the practice of legal protection of separated children is opaque, evolving 

and sometimes confusing to even the most discerning of minds. This is because the rules that 

guide the administration of the legal protection of UASC filters through an ever changing

465 Caldwell, J.C., Caldwell, P„ Caldwell, B.K. and Pieris, I. “The construction of adolescence in a changing 
world: Implications for sexuality, reproduction, and marriage,” Studies in Family Planning 29, No. 2 : 137-153. 
1998; Senderowitz, J., “Adolescent health: Reassessing the passage to adulthood” World Bank Discussion Paper 
No. 272. 1995 Washington DC.
466 Mariam, a Young former UASC Interviewed during the PhD fieldwork and an observation of the Researcher.
467 A key theme identified from interviews with Professionals.
468 Interview with an Independent Review Officer 2.
469 Argument of PhD Researcher developed from Chapter 4 and observation of the UK context of asylum.
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anti-immigration prism; piecemeal implementation of the CRC through case law470, different 

pieces of legislation471 and policy development472. Some of the decisions made about 

separated children and young people which are protected under international treaty are 

carried out through advocacy and discretion. While there is a place for advocacy and 

discretion in decision making, it has however, resulted in the erosion of rights, non-uniform 

interpretation. This has resulted in a stratum of rights dependent on age at the point of 

seeking asylum and the different immigration status granted. This crucially results in non

durable solutions to the problems of separated children and young persons.

5.3 Impact of Asylum on the Child
In interviews with professionals, I asked them if the experience of asylum impacts on 

the childhood of asylum seeking children. Their responses ranged from “without a shadow of 

doubt473", “absolutely, it impacts on every aspect of their lives474", to “they find it hard to 

have a sense of belonging”41^. Thus, professionals acknowledge that asylum has a huge 

impact, they described it as “a scary ride, psychologically and emotionally, not knowing 

where your future lies or who is helping"476. Professionals emphasise the effects of pre-flight 

and transit experiences which include “psychological trauma, physical trauma, separation 

from family, war, famine, journey, financial cost of journey and also the UK experience”,477 

which is often neglected in the discourse surrounding UASC. This includes cultural and 

communication needs, PTSD, lack of relationship with parents, foster care experience, racist 

bullying based on assumptions in working class communities on State welfare, jobs, 

fundamental Islamist terrorist affiliations, culture shock in the new environment and difficulty 

of coping with the cultural experience in Europe.47*

The professionals also pointed out the benefits of the grant of asylum to UASC, which 

are identified in terms of education and employment. They also pointed out the effects of 

asylum on UASC in terms of the negative impact of the traumatic events experienced during 

childhood and the loss of family on a child is beyond measure. Seeking refuge from the

470 ZH (Tanzania) v SSHD (2011) UKSC 4; R (Tinizaray) v SSHD (2011) EWCH 1850.
471 Immigration and Social Welfare Law, Section 55 duties imposed on the UKBA by The Borders, Citizenship 
and Immigration Act 2009.
472 Changes to Immigration Rules in July 2012, Rule of EX1 of Appendix FM- Family Members- available in 
the policy section of UKBA website: www.ukba.gov.uk accessed December 2012.
473 Social worker 5
474 Social worker 10
475 Social worker 15 and a general theme running across interviews with professionals.
476Social worker 21 captures the views of most professionals interviewed with this statement.
477Social worker 22 and others.
478 Key research theme summarised from findings of interviews with professionals.
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problems of war, abuse and poverty during childhood takes extraordinary resilience and 

independence. For instance facing xenophobic assumptions, social and political structures 

designed to exclude, unequal access to services and ephemeral legal protection create a life 

lived in uncertainty, despair, pervasive sadness and a lack of dignity. The professionals argue 

that children who achieve durable solutions after traumatic events have a chance to rebuild 

their lives in dignity. This means that the children will have hope and aspirations for the 

future and dream to prosper in adulthood. This can be realised where they are granted a form 

of protection which is durable. The chances of achieving this in the UK while it has improved 

from 2%479 to 25% for refugee status grants between 2004 and 2013 as shown in Table 1.1 in 

Chapter 1, still stands at a chance of 1 in 4.

5.4 Overview of Pertinent Statutory Provisions Relevant to the Social Care of UASC
The most significant provision of UK Child welfare legislation is that it provides for 

the welfare of the child as 'the paramount' consideration rather than 'the primary' 

consideration in the CRC, although the CRC does provide for superior national standards to 

be enjoyed in Article 41480. Hence, using UK child care legislation as a tool for legal 

protection is beneficial, however the implementation is disabled by immigration legislation. 

This section examines the key statutory provisions for support and care including transition 

after leaving care. The UK domestic legislative framework for the legal protection of UASC 

is administered by two separate but sometimes complementary and conflicting regimes: 

immigration and social care. The impact of protection status481 is multi-dimensional with 

short and long term impact on the funds available for care plans and pathways, for looked 

after children (LAC) and those cared for as children in need. There is a positive aspect to the 

situation of separated children and young persons in that during the period when their 

applications are being processed and for those granted status, they have the opportunity to 

rebuild their lives, make new connections, enjoy new experiences, learn a new language, gain

479 Bhabha, J. and Finch, N. (2006) Seeking Asylum Alone: Unaccompanied and Separated Children and 
Refugee Protection in the UK, Harvard University Committee on Human Rights Studies, p. 130 and table 1.1 
Chapter 1 of this Thesis.
480 See Article 3, Children (Northern Ireland) Order 1995 and Article 1, 1989 Children Act.
481 1951 Geneva Convention and 1967 Protocol Relating to the Status of Refugees, Article 1 A- Refugee status 
granted on the basis well-founded fear of persecution on the grounds of race, religion, nationality, membership 
of a particular social group or political opinion; Humanitarian Protection (HP) is granted on Human Rights 
Grounds based on the European Convention on Human Rights (ECHR) mainly Articles 3 on Torture, inhuman 
and degrading treatment; incorporated into UK municipal law in the form of the Human Right Act (HRA); 
UASC leave previously discretionary leave to remain granted outside the immigration rules, is now granted 
within the Immigration Rules with effect from 6 April 2013; After the age of 18 former separated children may 
be granted an extension of status based on family life and attachment to the UK, under Article 8 of the ECHR or 
other considerations.
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qualifications and employment, and essentially look forward to a future. Social care 

legislation in the UK provides assistance to separated children under the children in need and 

looked after children social care legislations in various parts of the UK, the Children Act 

1989 in England, (Scotland) Children Act 1995, Children (Nonhern Ireland) Order 1995 in 

Northern Ireland and Leaving Care legislations. Child welfare legislation has provisions for 

looked after children, which attracts additional parenting responsibilities towards former 

relevant children under section 23 A(2) when the children leave the care of the local authority 

at 16 or attain the age of majority at 18, up until the age of 24 if they remain in full time 

education4^2. The distinctive importance of the legislative framework that guides the statutory 

provision of care lies in the difference in the entitlement of separated children and young 

people. This is dependent on whether they are taken into care under the children in need or 

looked after children aspect of legislation. It is also dependent on their asylum outcome, and 

for end of line failed asylum young people, on whether a human rights assessment is carried 

out by the local authority and their success at this assessment. The difference between the two 

as interpreted by case-law is that the section 17 children in need duties are owed a general 

duty while section 20 grants specific duties with far reaching parental responsibilities into 

adulthood but the Children Act leaves important matters to the judgement of local 

authorities483.

The statutory responsibilities as originally structured in the 1989 Children Act before 

the Leaving Care legislation amending it, differentiates between children below 16 and 

children above this age. For instance a care order may not be taken out for a child above 17 or 

16 (if married)484. The leaning of professionals and practice is towards a more favourable 

response and provision to those 16 and below in the social care setting in the UK as a result. 

EU provisions on accommodation which provide guidance on acceptable levels of reception 

provisions to member states, also allow for unaccompanied children above 16 to be housed 

with adults485. This practice of sharing a house with adults essentially negates the definition 

of a child as anyone below the age of 18. It also raises the question of legal protection gaps, 

especially for vulnerable children such as trafficked children. This gap is not limited to social 

care alone but extends into other areas of children's rights, such as, lack of uniformity in

482 Section 23A(2)the Children Act 1989
483 R (G) v London Borough of Southwark [2009] UKHL 26. Paragraph 24 and 25; R (G) v Barnet London 
Borough Council [2003] UKHL 57, [2004] 2 AC 208, Paragraphs 81 and 100.
484 Section 31 of the 1989 Children Act.
485 Article 19(2) (d) the European Union Reception Directive: Council Directive 2003/9/EC.
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legislation and offences against children in different regions of the UK, especially in the 

devolved regions486.

The section 94(1) definition of asylum seeker contained in the 1999 Immigration and 

Asylum Act, does not include unaccompanied and separated children, so they are not entitled 

to National Asylum Support Service provision under s95 of the same Act. Rather local 

authorities in England and social care trusts in Northern Ireland have statutory duties towards 

children under the age of 18 who have come to seek asylum in the UK without a parent or 

guardian. This activates the statutory responsibility under child welfare legislation to 

accommodate, safeguard and promote the welfare of children in need within a local 

authority’s jurisdiction487.

Within the social care structure, there are other fundamental pieces of primary

legislation such as the Human Rights Act, Anti-discriminatory legislation, Data Protection

Act, Care Standards Act 2000 which impact directly on the care of separated children. There

are also several secondary regulations which provide clearer guidance about the

implementation of primary Acts of Parliament, directions from the Secretary of State which
local authorities and social services departments have the duty to follow. Regulations and

directions in the practice of social care are the tools employed by successive Secretaries of

State to exert influence through government policies. Hence the myriad of directives which

increasingly restrict entitlements clearly stated in Statute primarily the Children Act and its

equivalent legislations in devolved UK regions. In the midst of all this complexity and

confusion it is important that the law is the main social care tool. An interview with a social

work professional488 explains the import of the law in social work practice:

...ultimately l say local authorities are legal entities, we derive our powers 
through legal statutes, therefore we have the responsibility to function in that legal 
setting...so my tools are the law, those who have not made that connection who 
believe it is their primary focus to change things, make things different...it is 
about how you use those tools that you ’ve got, how you use the law to make things 
different...moving from law into social work and into humanity, two stages, to 
change it into something that’s more real...and how you can help people see things 
differently by sharing a very clear conception, by talking them through...this is 
where we are at, this is why we do what we do, we do it to achieve this to achieve 
that...so you're breaking the process down...and using the legislation effectively...

486 United Nations Convention on the Rights of the Child, Committee on the Rights of the Child, Concluding 
Observations on the report submitted by the United Kingdom of Great Britain and Northern Ireland under article 
12, paragraph 1, of the Optional Protocol to the Convention on the Rights of the Child on the sale of children, 
child prostitution and child pornography. CRC/C/OPSC/GBR/CO/1, 13th June 2014, Advance Unedited 
Version. Paragraphs 11 and 12.
487 Section 17, 1989 Children’s Act and Article 18 Children (Northern Ireland) Order 1995.
488 Independent Review Officer 1.
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As noted in the quotation above the social worker derive their power from statute, 

however they had the human dimension through their practice, how they apply the law 

and convey their decisions determines the effectiveness of legislation.

5.4.1 England and Wales
In England and Wales the social care of UASC is statutorily administered under s 17 

as children in need489 and s 20490 as looked after or former relevant children under the 1989 

Children Act. If a separated child is accommodated under s 20 of the 1989 Children’s Act 

(CA 1989) in England then the local authority is deemed to have a leaving care and additional 

support provision duty towards a former relevant child. After care in England and Wales is 

administered under Children (Leaving Care) Act 2000491 which amends s 17 and 22, it 

implements s 23, which makes provisions for leaving care . Local Authorities also have a 

duty under s 24 to advice, assist and befriend children who have been looked after. The 

question that can be raised here is whether children in need have access to less support (see 

section 5.9.1). Unlike looked after children, children in need do not have access to after care 

services or the same level of support. The support that looked after children have include a 

statutory pathway plan which stipulates education plans, how it will be paid for, a personal 

adviser, housing support up until the age of 21 and if in full time education, up until the age 

of 24.

The 2004 Children Act also introduced further safeguarding duties in section 11 to 

other professionals with contact or responsibilities toward children and is regarded as the 

progenitor of the s 55 duties to give due regard to children's best interest in immigration 

matters492. The Children Act 2004 also provides that the wishes and feelings of the child 

regarding the provision of services be taken into account under section 20(6) of the 1989 

Children Act as amended by section 53(2), hence respecting participation rights of the child.

489 Under Section 17 (10) of the Children Act 1989, a child is a Child in Need if: He/she is unlikely to achieve 
or maintain, or have the opportunity of achieving or maintaining, a reasonable standard of health or 
development without the provision for him/her of services by a local authority; His/her health or development is 
likely to be significantly impaired, or further impaired, without the provision for him/her of such services; or 
He/she is a Disabled Child. Under Section 17 separated children are provided with accommodation and financial 
support, they do not receive leaving care services under section 20 and the (Leaving Care) Act 2000.
490 Children cared for under Section 20 are ‘looked after’ and as former relevant children are entitled to after 
care services, which include an allocated social worker, care plan and regular statutory reviews, cash financial 
support and care pathways.
491 The Adoption and Children Act 2000 came into force on 7th November 2002; significantly it amends section 
17(6) of the Children Act 1989 and provides a legislative basis for ‘care leavers’ and for former relevant or 
‘looked after’ children under section 20 of the 1989 Act.
492 Section 55, Citizens Borders and Immigration Act 2009.
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The above form the key elements that guide statutory care provisions for unaccompanied 

children and young persons.

5.4.2 Scotland
The provisions in Scotland are discussed briefly because a local authority or trust may 

choose to provide care for a child it has responsibility for in another geographical part of the 

UK or another local authority. This could be in order to protect the child from harm or to 

provide services that are better suited to the child’s cultural and linguistic background493. For 

instance one of the respondents sought asylum and secured status in Scotland and then moved 

to England as an adult.

In Scotland the statutory basis for the care of separated children are the Children 

(Scotland) Act 1995. After care services are provided under the Adoption and Children 

(Scotland Act) 2007. The provisions are made under sections 17494, 22495, 25496, 26497 and in 

some cases s 3 1498 of the Children Scotland Act 1995 by local authority social service 

departments. UASC may be taken into care as children in need under s 22499, or as looked 

after children under s 17. They are accommodated as looked after children under s 26 or 

placed elsewhere in the UK under s 26(2). Unaccompanied asylum-seeking children are 

accommodated under s 25 between the ages of 18 and 21. After care is provided to UASC 

under s 29, if they are 19 and less than 21. In order to benefit from after care services, the 

child must have been in care for a cumulative three month period prior to leaving care. The 

child also must be in education, employment or be looking for work. Immigration status at 

17.5 is a key determinant of access to aftercare services.

493 Children Act 1989, Schedule 2, Section 12C, Section 26(2) of the Children Order (Scotland) 1995 and in 
corresponding devolved administration legislation.
494 Children Order (Scotland) 1995, Section 17 Duty of local authority in Scotland to looked child, to safeguard 
&promote welfare of paramount concern, make services available, provide advice & assistance to prepare the 
child for after care. Participation of the child in decisions pre and during care based on capacity. Care tailored to 
religious, racial, cultural and linguistic heritage of child.
495 Section 22- Promotion of welfare of child in need, sections relevant to UASC: Section 1 (a), (2), (3) a (i)
496 Section 25- Provision of accommodation for children if (a) no one has parental responsibility for (b) lost or 
abandoned.
497 Section 26- Type of provision for accommodation of child looked after by local authority (placement), 26(1) 
types of Placement, 26(2) Placements could be located in England, Wales or Northern Ireland.
498 Article 31 is a Care Order issued by the Court and can only be sought by a local authority or authorised 
person (NSPCC, persons or officials authorised by the Secretary of State). There are age and residence condition 
requirements to be met before this Order can be taken.
499 Children (Scotland) Act 1995- the legislation states that applicants may be supported on condition of 
repayment of the support or unconditionally if they are in receipt of benefits.
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5.4.3 Northern Ireland
In Northern Ireland (NI), Social Care for UASC is carried out under the Health and 

Social Care structure under the National Health Service300. In Northern Ireland, social care is 

administered under the Children (Northern Ireland) Order 1995 (NI Order 1995). Social Care 

Trusts have the statutory duty to safeguard and promote the welfare of children in their area 

who are in need under Article 18 while, accommodation for children is provided under 

Article 21(1) a-c. The wishes of the child are given due consideration having regard to age 

and understanding under the provisions of Article 21(6).

The significance of being accommodated under Article 25 is that when the child 

leaves care at 16 or attains the age of majority, the Trust has leaving care and corporate 

parenting responsibilities towards the child. The Trust has after care duties like a real parent 

to continue to provide accommodation, plan and pay for education, provide sustenance and 

support when the child leaves care at 16. Article 26 spells out the duties of the authority 

looking after the child, care placement and maintenance is provided under Article 27, foster 

care placement is governed by Article 28.

Article 34 (A-F) provides for assessment and review of care and support services 

needed after care. Article 34 was amended under the Children (Leaving Care) Act (Northern 

Ireland) 2002 to create further duties towards looked after children. The primary aim of the 

support is to provide advice, assistance and befriend the child when the child turns 16, ceases 

to be looked after and have a named social worker.

Provision for further support post 16 when UASC cease to be in care of the social care 

trust in Northern Ireland, is based on Article 35. In Northern Ireland, UASC must have spent 

a cumulative period of three months and must remain in education, learning, be seeking 

employment or be employed to enjoy leaving care services beyond 21. Post care support is 

also available to privately fostered children under Article 35(e). Additional assistance and 

support is provided to looked after children under Article 35(1).

5.5 Findings: overview of statutory procedures
The key statutory procedures UASC go through from arrival with regards to the social 

care aspect of legal protection in the UK context as reported by social workers and social care

''00 Health and Social Care (Reform) Act (Northern Ireland) 2009 Section 1(3); Health and Social Care Trusts 
(HSCT), are established under Article 10 of the Health and Personal Social Services (Northern Ireland) Order 
1991, are the main providers of health and social care services to the public, as commissioned by the HSCB. 
There are six HSC Trusts operating in Northern Ireland, Social workers, former separated children from the 
Belfast and Northern Health and Social Care Trust were interviewed.
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staff during the interviews is presented in this section as well as how this fits into the 

statutory provisions for protection. In order to ascertain the legal basis for the protection of 

UASC and professional actions, I asked social workers and social care staff from different 

parts of the UK what their statutory duties are, the key pieces of legislation guiding their 

roles, statutory procedures, the effectiveness and adequacy of social care legislation in 

protecting UASC, the robustness of the models of assessment and the impact of immigration 

legislation on statutory social care and the welfare of UASC.

The assessment of need is made on the basis of local authority criteria, which is 

couched around social care and immigration legislation and case-law, and impacted by 

pressures of limited resources301. There are slight variations in the timeline for achieving the 

various procedures from location to location. However some timelines are based on statute 

and thus a set standard for all authorities with responsibility for social care in the UK302. 

There are also differences which can sometimes be significant in the provision for additional 

support services available to UASC. This depends on the policy of each council or social care 

trust; the population of UASC, geographical location of the Authority in the UK and 

proximity to voluntary organisations or charities which young persons may be referred to for 

additional support.

The numbers of UASC present in local authorities and trusts is impacted upon by 

proximity of the authority to major UK ports of entry and the location of Home Office public 

enquiry offices where asylum may be sought in the UK. The level of expertise available in 

terms of experience of social care staff, UASC specific training and expertise, development 

of policy guidance and indeed case law is also attributable to the numbers of UASC present 

in local authorities as well as a history of caring for significant numbers of UASC303. The 

economic downturn and effects of cuts to public services has seen the disappearance of 

specialist UASC teams in England and a reluctance to create specialist teams in Northern 

Ireland. The findings for England and NI are reported jointly with some variations in the two 

regions reported separately.

The key aspects of the Children’s Act and corresponding devolved legislative 

framework that is impacts on practice are: section 17 children in need provisions which gives 

local authorities the powers to enable them to meet assessed needs but could be said to be

501 R (G) v Barnet London Borough Council [2003] UKHL 57, [2004] 2 AC 208, Paragraphs 81 and 100; 
Department of Health and Social Security (1985) Review of Child Care Law Paragraph 5.8.
:’02 Eligibility for looked after services are established by statute: 13 weeks in England and after spending 3 
months in care in Northern Ireland.
503 Findings of the PhD research.
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weak in that it does not impose specific duties. Section 23C which sets out the duties of local 

authorities in respect of former relevant child, that is a qualifying care leaver aged 18+, who 

must be provided with an Adviser, assistance in cash and in kind, and a pathway plan, which 

must be reviewed every 6 months, and the local authority must keep in touch until the age of 

21 or beyond if in education or training. Section 24A and B gives powers and imposes duties 

in respect of qualifying young persons, in this case care leavers who have been looked after at 

some point after reaching the age of 16, but do not qualify as former relevant children. The 

Authority must advise and befriend the young person and has powers to assist with the 

downside being the absence of an Adviser or Pathway Plan, and education beyond 24. The 

importance of this is the age of arrival rights dichotomy and also the rights disabling impact 

of immigration legislation in allowing access to after care statutory framework for protection.

5.5.1 Northern Ireland
In Northern Ireland, services for separated children are provided within a different 

structure as established above. The key Trusts that receive separated children in Northern 

Ireland are the Belfast and Northern Trusts, because of the ferry port, George Best and 

International Airports. At the time of the interviews, funding of the care of UASC came out 

of Social Trust Budgets unlike in England where local authorities apply for funding under the 

Home Office Special Grant System, which pays a higher level of sustenance for young 

people who apply for asylum below the age of 16 and a lower level for those above 16 at the 

time of asylum application. The Home office grant caters for local authorities who have up to 

44 UASC coming into their care504. The location of Northern Ireland creates some problems 

that are peculiar to NI.

In the fieldwork interviews the social workers in Northern Ireland said UASC are not 

cared for under the children in need legislation. Rather they are cared for under the looked 

after legislation. However, fieldwork findings from interviews with former UASC centring 

on their experience of legal protection in terms of asylum and social care; and interviews with 

other professionals such as mental health and voluntary sector professionals from Northern 

Ireland however indicate otherwise. While this may seem odd, the reason could perhaps be 

due to the wide age range of young separated people from Northern Ireland who were 

interviewed (18-25). Therefore, it may mean that the young people interviewed may have

504 Social Work Team Manager 2 and Legal Professional 2; Home Office, Funding to Local Authorities 
Financial Year 2014/2015. Home Office Funding Unaccompanied Asylum Seeking Children (UASC). UK 
Visas and Immigration, April 2014. Final Version, p.2.
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been cared for under a different policy and practice regime. However child welfare and 

leaving care legislation have always been clear about the entitlements of separated children 

and the leaving care duties of local authorities as the court ruled in the Hillingdon case 505'

In the Hillingdon case the court ruled that it did not matter if the local authority had 

accommodated a separated child under either section 17 as children in need or section 20 as 

looked after children of the legislation, the local authority still had a parental responsibility 

towards the separated child under section 20 of the Children Act and has the duty to look 

after the young person beyond the age of 18. The duties toward UASC became established in 

practice as a result of this landmark ruling resulting in the inclusion of UASC in the 

provisions of entitlements under after care legislation, the development of key guidance and 

regulation and later the development of UASC specific guidance506. Child welfare case law 

related to separated children and young people is fast moving and more developed in England 

and under English social care legislation, the same duties apply in other parts of the UK as 

can be seen in the statutory provisions laid out above. The common law, judicial precedent 

aspect is slower in catching up in influencing social care practice in devolved administrations. 

The areas where the Northern Ireland procedures face challenges are family tracing, returns 

and durable solutions. This is quite understandable, the returns and family tracing aspects are 
due to the geographical location of Northern Ireland. This is because of the cost of travel, the 

location of diplomatic services and embassies that process travel documents for returns.

There is also lack of blood testing services in Northern Ireland to support family 

tracing. Other issues bear on professional practice in terms of taking out care orders and 

referring UASC to the Guardian ad Litem Service, which is statute based507. This has led to 

young people who did not have a care order taken out for them being unable to access after 

care services, in spite of the Hillingdon Judgement. A community sector worker pinpoints 

this “young people who have been going through the system, no care order was there from 

social services then they get transferred into the adult system, they get stuck in a legal limbo 

of having applied for support because they can’t get back to their country of origin or they 

are waiting for the asylum outcome or the voluntary return program, the guardian ad litem

505 peri,e <£ Qrs g (on ttje application of) v Hillingdon & Anor [2003] EWHC 2075 (Admin).
506 Ibid. Berhe & Ors, R (on the application of) v Hillingdon & Anor ; The Children Act 1989 Guidance and 
Regulations, Volume 2: Care Planning, Placement and Case Review; The Children Act 1989 Guidance and 
Regulations Volume 3: Planning Transition into Adulthood for Care Leavers; Joint Statutory Guidance, 
Department of Communities and Local Government and Department of Education- Provision of 
Accommodation for 16 and 17 year old young people who may be homeless and/or require accommodation 
(2010); Working Together to Safeguard Children (2013).
507 Section 60, Children (Northern Ireland) Order 1995.
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service would like to do more, but they can’t get involved unless there is a referral from the 

social worker.50* The

The Guardian ad Litem service is used sparingly, it should be noted on a positive note 

that Northern Ireland is the only region that uses the Guardian ad Litem legal tool which is 

available in UK child welfare legislation, for planning in the best interest of the child509. 

Research has also been commissioned into the need for a guardianship model510, rather than 

the use of existing statute provisions in the Children (Northern Ireland) Order 1995.

A clear majority of separated children enter the UK and seek asylum in England 

where most of the major ports of entry with international routes of travel are located. The 

professional respondents interviewed estimate that less than twenty separated children seek 

asylum in NI yearly. Development of expertise in relation to the social care of separated 

children was previously slow moving according to other professionals such as voluntary 

sector professionals interviewed and an observation by the researcher as to the availability of 

training opportunities in NI in the period before 2011. The impact of case law on policy and 

the corresponding changes on all aspects of professional practice including legal practice and 

social work has started to improve only very recently in NI.

The experiences of two young persons who sought asylum in NI at age 17 (during the 
fieldwork aged 19 and 25 respectively), indicate that there was no thorough needs assessment 

carried out and they were accommodated and supported in the community. They received no 

further support and contact at 18, indicating their case had been closed. This arrangement 

clearly indicates an Article 18, 1995 Children Order (Northern Ireland) children in need 

framework for care. This was corroborated by findings from interviews with practitioners in 

the community sector in NI.

The recent training, institutional arrangements, policy and practice developments in 

Northern Ireland with regards to separated children are more robust in terms of awareness of 

case law development and its impact on practice, training and collaboration between 

professionals, service providers and organisations. A key limitation of the study is not being 

able to interview unaccompanied children currently in care, in order to be able to find out the 

current situation for all UASC in care. This was mitigated by recruiting respondents whose 

age is close to 18. Having discussed the peculiarities of the systems in place in England and

508 Interview with Community Sector Worker 2.
509 PhD research findings.
510 Kohli, R., Connoly H. and Beckett H. for Northern Ireland Commissioner for Children and Young People 
(NICCY), By their Side and on their Side: Reviewing the Evidence for Guardianship for Separated Children in 
Northern Ireland. February 2014.
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NI, an attempt is made in the sections that follow to arrange the findings from the 

Arrival/referral stage to the outcome stage.

5.5.2 Referral of Separated Children to Social Services

Referral or access to social services is the first point of contact with protective 

institutions for a significant proportion of UASC when they first arrive in the UK. There are 

two strains of UASC based on where application for asylum takes place: the port of entry and 

in-country applicants. This also determines the local authority or trust responsible for their 

social care, because the authority in whose geographical location the port of entry is located 

or asylum is sought becomes the local authority responsible for the care of the UASC511. 

There is also a rota system through which the Home Office in Croydon allocates UASC who 

are not known to any local authority to local authorities to alleviate the effect of location, for 

example on Croydon Council512.

5.5.2.1 Referral of Port of entry Applicants to Social Services

The port of entry applicants who are UASC are referred to social services in the area 

of arrival by the home office. If the immigration officer or entry clearance officer is 

convinced the applicant is a child based on appearance and demeanour, and the documents 

presented indicates the applicant is a child. If the officer doubts the child’s age, the age of the 

child is disputed and the Refugee Council Children’s Panel is informed. In Northern Ireland 

the Refugee Council has no presence, so the re-assessment or dispute is resolved by social 

workers513.

The young person is referred to the local authority in whose geographical location the 

port of entry is located for a formal age assessment procedure. This is because only a 

qualified social worker may carry out a statutory age assessment. If the immigration officer 

suspects the age of the person is significantly higher than 18 based on appearance or 

demeanour, this affects the credibility of the applicant, the applicant will most likely be 

processed under the fast track asylum procedure stream. This means that the officer has 

exercised discretion to bypass formal age dispute procedures and a fast track adult asylum

511 Section 20 The 1989 Children Act; Article 25 Children (Northern Ireland) Order 1995.
512 General research finding from field work in England.
513 General research finding from field work and study.
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determination takes place while the applicant is detained. The Immigration officer may also 

request for a formal age determination procedure from the local authority514.

5.5.2.2 Referral of In-country Applicants to Social Services
There are various categories of In-country asylum applicants. Some children are 

smuggled into the UK through airports and others are smuggled in by Lorries or have 

travelled through various means of transport including trekking through the Sahara desert and 

crossing by boat from Africa. Others cross into Turkey from the Afghanistan and others 

trafficked for the purpose of domestic, sexual, illegal activity or labour exploitation. Another 

group is young people in private fostering arrangements that have broken down and 

undocumented migrant children who are separated from their families or have been 

abandoned. Most children who are smuggled into the UK to claim asylum make their 

application very soon after entry into the UK at the various Home Office Asylum screening 

units at Croydon, Liverpool and Belfast. They are referred to social services if the 

documentation they present as proof of their age is accepted by the Home Office. In addition 

their appearance and demeanour must suggest that they are below 18. If the documentation 

presented identifies them as adults and they claim to be children, their age is disputed. If their 

appearance and demeanour suggests that they are significantly above 18, they are streamed 

into the fast track asylum procedure, the same as the procedures applied to port of entry 

applicants above515.

If UASC first approach social services or are referred to by police, from community 

centres, mosques, or by members of the public contact social services in-country, social 

service carry out an initial assessment to determine their age and their eligibility for services. 

They are referred to Home Office and a legal representative if they are deemed to be subject 

to immigration control.

5.5.2.3 Referral and Age Determination and Dispute
The age assessment or determination procedure is central to qualification for 

protection and entitlement as children for separated children in the UK asylum system516. Age 

assessment procedure and age dispute are a key contention in debates surrounding UASC,

5,4 Ibid.
515 House of Lords, House of Commons, Joint Parliamentary Committee on Human Rights, Tenth Report of 
Session 2006/07, Volume 1, Report and Formal Minutes. Paragraph 43.
516 Children’s Legal Centre (CORAM) (2013), Happy Birthday? Disputing the age of children in the 
Immigration System; Brownlees L. and Yazdani Z. (2012) The Fact of Age: Review of case law and local 
authority practice since the Supreme Court judgement on R (A) v Croydon LBC [2009], Office of the Children’s 
Commissioner.
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and ascertaining the age of separated children is fraught with various difficulties. First, 

because it is a fundamental aspect of individual identity, which determines how you are 

treated and rights which you hold. Second it lies at the intersection between the asylum and 

social care systems. Third because of the effect of war, trauma, culture and time on memory 

in accounts or interviews related to asylum claims and eligibility for service determination. 

Fourth, the concept of childhood differs across the world so does the importance placed on 

chronological age and the recording of it.517 Legally, the important factors are the age of 

criminal responsibility and of majority.

The lack of statutory guidance on age assessments results in inconsistencies in 

practice and costly protracted law suits, which impact negatively on unaccompanied children. 

This means that a child's age could be assessed in-correctly, or the assessment could be 

carried out under suspicion. The UNHCR Guidelines are clear on when and how age 

assessment should be conducted. The UNHCR recommends that the age assessment 

procedure should only be carried out where the child’s age is in doubt and in a safe, child and 

gender sensitive manner with due respect for human dignity and as a measure of last resort 

where documentary evidence and the UASC’s own testimony has failed to establish 

childhood^18

If the age of a child is disputed, it is the single most catastrophic event that could 

occur in a child’s life in the UK because it impacts on all aspects of their experience, it opens 

the child to protection gaps and adverse credibility findings with regards to their asylum 

claim519. If the child is without documentation or reliable documentation as to their age a 

formal age assessment is carried out by a social worker who is trained to conduct age 

assessment This also complies with the case law developed procedure in contained in A v 

Croydon judgment of the UK Supreme Court, the purpose is to ascertain if the demeanour or 

appearance of a young separated person appears to be above 18520. The assessment is carried 

out to ascertain the exact age, history and circumstances for those thought to be children. If 

this is unclear a formal age assessment is carried out.

517 See Brownlees L and Smith T. (2011) Age Assessment Practices: a literature review and annotated 
bibliography, UNICEF; Bajpai A (2007) Who is a Child? Available at: http://infochangeindia.org/agenda/child- 
rights-in-india/who-is-a-child.html
518 UNHCR, A Framework for the Protection of Children, 26,h June 2012, available at: 
http://www.refworld.org/docid/4fe875682.html; Separated Children in Europe Programme, SCEP Statement of 
Good Practice, March 2010, available at: http://www.refworld.org/docid/415450694.html
519 Joint Committee on Human Rights (2013) n.34; UNHCR (2009) Quality Initiative Project, Sixth Report.
520 B v Merton London Borough Council 120031 EWHC 1689 (Admin); R (A) v Croydon LBC120091 UKSC 8.
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There is a culture of disbelief521 in the asylum system and institutions. There is an 

assumption that the young person is lying. Helen Johnson of the Refugee Council puts it 

across better:

We should get away from the assumption that all young people are lying on 
arrival, and perhaps move towards the assumption that the vast majority are 
telling the truth. We could take an awful lot of heat out of this, and save a lot 
of time and money. We have a team of volunteers that practically every day go 
and act as an appropriate adult in age assessments that are pointless, time 
consuming and distressing for young people. It is because people start from 
the assumption that somebody is lying. Until we can find something to prove 
that, or to prove otherwise, there is no proof in all this. If we started from the 
premise that far more young people are telling the truth then we could invest 
our energies in those that perhaps are not, and work out why they are not.522

The culture of disbelief has been corroborated in researches carried out by Dorling 

and Hurell for the Children’s Legal Centre523. In another study by The Children’s Society, it 

was found that age disbelief cuts across the major institutions that separated children and 

young people encounter in navigating the asylum and social care process524 to achieve legal 

protection. The studies argue that in many of the procedures for age determination, the 

principle of the ‘benefit of the doubt’525 advocated by the UNHCR and human rights bodies 

is not often adhered to (see also table 1.1 in Chapter 1 for figures of age disputed children and 

footnote 60 in Chapter 3). As stated by one of the legal practitioners interviewed, age 

determination should proceed from “the recognition of childhood as a starting point, (which) 

is missing, there is a fixation on and awe of immigration, some social workers take the role of 

Policeman rather than a caring role”526. In abandoning their statutory caring role, age 

assessments by social workers become as a Community Organisation Practitioner puts it 

"quite a bit judgmental, some children are assessed and reassessed several times...quite

521 Souter J. A Culture of Disbelief or Denial? Critiquing Refugee Status Determination in the UK. Oxford 
Monitor of Forced Migration. Vol. 1, No.l, 48-59, February 2011.
522 Helen Johnson of the Refugee Council giving Oral Testimony to the UK Parliamentary Joint Committee on 
Human Rights Inquiry into the human rights of unaccompanied migrant children and young people in the United 
Kingdom 2013.
523 Dorling, K and Hurell, A. (2012) Navigating the System: Advice provision for young refugees and migrants. 
London: Coram Children’s Legal Centre, p. 11.
524 Into the Unknown: Children’s journey through the asylum process. The Children’s Society, 2012. p. 9.
525 UNHCR (1998) Handbook on Procedures and Criteria for Determining Refugee Status Under the 1951 
Convention and the 1967 Protocol Relating to the Status of Refugees, Geneva, UNHCR, 2nd edn.; UN 
Committee on the Rights of the Child, Consideration of reports submitted by State parties under Article 44 of 
the Convention, 3rd October 2008; Convention on the Rights of the Child Concluding Observations, United 
Kingdom of Great Britain and Northern Ireland, 20th October 2008, CRC/C/GBR/CO/4. Available at: 
http://www2.ohchr.Org/english/bodies/crc/docs/AdvanceVersions/CRC.C.GBR.CQ.4.pdf
526 Interview with legal practitioner 1.
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dramatic for that child to have to go through that...a lot of practitioners do have this 

assumption of everyone is trying to rob the system and guilty of...it’s a really baffling 

attitude that prevails and 1 have come across it, and it’s quite shocking to me when I do come 

across it... these are children”.527 For instance a reassessment may take place if a previous 

assessment was not carried out properly in line with safeguards developed in case-law or if a 

court orders it as a result of an age dispute litigation. It may also be carried out in a situation 

whereby a social worker suspects that a person claiming to be a child, is not a child. Then it is 

legitimate for the social worker in the interest of protecting other vulnerable children in care 

who may be living on the premises and to put an end to such dubious and criminal behaviour. 

However, if reassessments are carried out, threaten, silence or remove sometimes vocal 

UASC from services as corroborated by two former UASC528, then it is an abuse of process 

and power.

The significance of age in the asylum and social care system cannot be overstated, 

because it is the foundation on which the obligation to protect children rests, child rights 

entitlement is established and enjoyed. They are treated as migrant first, children second in 

that an informal higher threshold of proof is applied, which thwarts the concept of the 

“benefit of the doubt”529. A conflict of interest also exists on the part of local authorities to 

assess children as older than 16 or above 18, because they finance the care of UASC. 

Immigration control rather than the child’s ‘best interest’ and application of the ‘benefit of 

the doubt’ is the foundational child protection norm that should drive practice530. The impact 

of the culture of disbelief which has spread through all the institutions UASC come in contact 

with, on the quality of protection they receive in the UK and their experiences during their 

childhood in the UK is significant.

5.5.2.4 Referral of Trafficked Children or Suspected Victims of Trafficking
Trafficked children undergo a different procedure. They are referred in-country by 

first responder organisations who suspect or identify indications of trafficking to the 

competent Authority, which is the Home Office for persons subject to immigration control. In

527 Interview with Community Organisation practitioner 2.
‘':8 Mariam and Tara.
529 UK Commissioner’s Report to Committee on the Rights of the Child, UK Country Report 2008. Paragraph 
156.
530 UK Commissioners Joint Report to the Committee on the Rights of the Child (2008) Paragraphs 156, 152 
and 158; Crawley H. (2006) Child First Migrant Second, Ensuring that every child matters, ILPA. pp 13-17; 
Every Child Matters.
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this situation the home office occupies two conflicting roles as competent authority and 

immigration control authority.

If a child is suspected of being a victim of trafficking at the port of entry, the entry 

clearance office makes a referral to a specially trained officer within the Home Office. The 

Home Office decides whether to grant a 45 day reflection period and within a 5 day period 

decide if the child is a victim of trafficking. The child is referred to social services for 

protection and assistance under the Children Act 1989 like every other child without persons 

with parental responsibility in the UK. In practice some children remain with first responder 

organisations who provide shelter and specialised services, two of the UASC respondents 

were in this situation initially.

Interviews with third sector first responder organisations and anti-trafficking Police 

officers indicate that recognition of children as victims of trafficking is predicated on 

assistance with Police investigation and that third country nationals including children are 

routinely refused recognition as victims of trafficking. There is another procedure for victims 

of trafficking who are UK or EU citizens and the recognition rate is very high, the competent 

authority is also different, however that is outside the scope of this thesis531.

Within the current framework, there is no appeal against an unfavourable decision or 

independent oversight procedure if the Home Office decides not to recognise the child as a 

victim of trafficking. This calls into question the accessibility of legal protection for child 

victims of trafficking who are not UK or EU citizens. The international child rights 

provisions that apply here are: The Optional Protocol to the Convention on the Rights of the 

Child on the sale of children, child prostitution and child pornography532. This is the specific 

specialist tool for trafficked and exploited children. It has developed legal mechanisms and its 

own reporting mechanism. Applicable to UASC more broadly are Article 35 of the CRC on 

measures to prevent abduction, sale and traffic in children, Article 36 to protect the child 

from all other forms of exploitation. The obligations contained in Article 39 to promote 

physical and psychological recovery and social reintegration of child victims of neglect, 

exploitation, abuse; torture or any other form of cruel, inhuman or degrading treatment or 

punishment or armed conflicts in an environment which fosters the health, self-respect and 

dignity of the child.

531 The Competent Authority for People subject to Immigration Control is the United Kingdom Visas and 
Immigration (UKVI) and the competent Authority for EU and UK Nationals is the UK Human Trafficking 
Centre (UKHTC).
532 The United Kingdom became a signatory on the 7th of September, 2000 and ratified the Protocol on the 20th 
of February, 2009. Information on State Parties to the Protocol is available at:
https://lieaties.un.oru/Pages/ViewDetails.aspx7mtdsa no-IV-11 -c&chapier=4&lang=en
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Child victims of trafficking that are discovered in the United Kingdom also go 

through the same process, the s 47 Children Act duty to investigate the abuse of children is a 

key tool that should be deployed to aid information gathering and prosecution of child 

abusers and traffickers, as would be the case if the child were a UK citizen.

In this section the referral procedures for various categories of UASC and the 

statutory basis have been explored, the next section discusses mainly the procedures carried 

out and the services provided by social workers and social care staff.

5.6 The Services Provided by Social Workers: Assessments and Care Provision
Social workers in carrying out their statutory duties in relation to UASC and young 

people play a variety of significant but sometimes conflicting roles. The conflict is as a result 

of legal, professional, social, moral and procedural rights, duties and broader responsibilities 

which do not always complement each other533. Social work is often described as a ‘role job’ 

it takes place within an institutional framework of powers which social workers exercise, 

with rights and duties defined by law, the employing agency and the professional code534. 

The focus in the whole structure should not be just about procedures and roles but the needs 

and outcomes for the service user, which in this research are unaccompanied asylum seeking 

and separated children.

A variety of social workers from different geographical locations in the UK were 

interviewed. A majority of the social work staff interviewed work on emergency field teams 

(social work duty officers who meet children at the ports, police station, community centre or 

other locations outside social work premises, they are the first line of contact). The social 

workers who work in care teams with children under 16 who carry out the initial assessments, 

and age assessments. They are also responsible for initial placements, apply for different 

forms of social care protection orders through the courts and carry out care plans. The next 

group are the social workers in the aftercare teams who are responsible for children between 

15 and 16 up until 18535. They carry out reviews and assessments for children leaving care 

including human rights assessment for end of line UASC. They carry out a pathway plan for

533 Banks, S. (2006) Ethics and Values in Social Work, 3rd Edition, BASW and Palgrave Macmillan, p.128; 
Fahlberg, I. V. (2001) A Child’s Journey through Placement, British Association for Adoption and Fostering; 
Johnson, K and Williams I. (2007) Managing Uncertainty and Change in Social Work and Social Care, Russell 
House Publishing.
534 Downie, R and Loudfoot, E. (1978) Aim, Skill and Role in Social Work, in N. Timms and D.Watson (eds), 
Philosophy in Social Work, London, Routledge& Kegan Paul, pp. 111-126.
535 In most Authorities and Social Trust areas the aftercare teams worked with children from the age of 16, in a 
few Authorities in England the aftercare teams worked with aged 15 and above.
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education, accommodation, support and other needs assessed for young people when they 

leave care. In addition management social service staff at Manager and Director Levels were 

interviewed.

The group of social workers in the minority within the interview population are the 

independent social workers. This group are located in the voluntary sector organisations who 

provide services on a delegated, statutory and non-statutory basis. Social workers in statutory 

agencies outside social services such as social workers who work in the criminal justice 

system and Guardians ad Litem who are very senior social workers, they are also court 

officers, they help the court determine and plan what is in the best interest of UASC. 

Independent social workers also serve a statutory oversight role for the protection of children 

and quality of service.

5.7 Central Themes and Trends in Research Data
The arrangement of the findings has mostly being grouped under arrival, 

determination and appeals and the lasting solutions phase as in the domestic protection 

chapter. In social care terms it means initial and core assessments, care planning/care stage 
and after care/leaving care stage.

5.7.1 Assessment, Plans, Effectiveness and Robustness of Assessment Models
Local Authorities are legally obliged to carry out a thorough assessment in order to 

provide quality care, the areas of assessment cover need, risk and services. A decision is 

made in the form of a care plan, that covers the assessed needs and mitigates risk. The care 

plan is a binding legal document which crystallises the obligation of local authorities. 

However, the use of the get out clause, within available resources has been an obstacle to 

this536. The assessment is based on general guidance from core government departments 

responsible for various aspects of children’s lives. It is strongly influenced by procedures 

relating to disabled and adult social care provisions537.The care plan is a binding legal 

document. Its purpose is not limited to planning for needs. It records the objectives of social

536 Moonie N., Bates A. and Spencer-Perkins D. (2004) Care Management Series: Diversity and Rights in Care. 
Heinemann. p. 166.
537 Department of Health, Department of Education and Employment, Home Office (2000) Framework for the 
Assessment of Children in Need and their Families, London, The Stationery Office; Local Authority Circular 
(2003) 13, June 2003, Guidance on accommodating Children in Need and their families ; Cox, A. and Bentovim 
A. (2000) The Family Pack of Questionnaires and Scales, Department of Health available at: 
http://www.falkirk.gov.uk/services/specialist/girfec/iaf/pdf/doh/FamilvPackOuestionnairesScales.Ddf

158



services intervention. It also puts in place an implementation plan, plans for contingency 

arrangements, identifies unmet needs and any areas of disagreement538.

The social workers in England said their practice and key statutory duties, 

assessments and procedures carried out are based on the provisions of the 1989 Children’s 

Act sections 17 and 20 and the Children (leaving Care) Act 2000 particularly section 24, The 

Children's Act 2004 and the Young Person Act 2008. In Northern Ireland the relevant pieces 

of legislation made reference to by social workers are the Children Order Northern Ireland 

1995 and the Children (Leaving Care) Act (Northern Ireland) 2002 which amends Article 35 

of the Children Order NI.

Professionals in general have an understanding of what key pieces of legislation drive 

their work with separated children and what statutory duties these impose. Social workers 

within this context are working with disempowered, vulnerable children who lack the 

protection of their parents and their home governments, knowing the law in itself is not 

sufficient to ensure good anti-oppressive practice, an additional layer of critical awareness of 

their own values and social work professional ethos and how this impacts on their own 

professional practice is required.

According to social workers, during the care planning stage, the plans are based on 
the assessed needs and wishes of the child. The aftercare pathway plan post 16 is also based 

on a reviewed assessment of needs. The duty to review is based on domestic legislation 

provisions and international child rights requirements.539 The importance of a thorough needs 

assessment and the model used cannot be overemphasised as it impacts on outcomes and 

services enjoyed by separated children and young people during and after care.

A thorough assessment is fundamental to proper planning for a child’s needs and is 

crucial in the legal protection of children as it identifies risks. The information from the 

assessment flags up vulnerabilities present in various aspects of the child’s life, and areas 

where the child is open to exploitation. It identifies available resources and how best they 

may be used to meet the needs of the child in the present situation and how to deal with this 

in the future with a view to building the child's resilience to cope. It is important to note that 

the social worker carrying out the procedure and planning is advocating for the child’s best 

interest, networking with other professionals to achieve this. The social worker needs to 

develop a good relationship with the child, such that there is trust and the child is able to

538 Op. Cit. Moonie N., Bates A. and Spencer-Perkins D. (2004) pp. 166-168.
539 Article 25 of The 1989 Convention on the Rights of the Child; Section 31A (2) of the 1989 Children Act; 
Article 45 Children (Northern Ireland) Order 1995.
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disclose critical information, and participate effectively in the plans. The plan is based on the 

information gathered on the child's life throughout the process. Tfe key CRC provisions on 

the social care of UASC are contained in Article 20 for children permanently deprived of 

their family environment and types of care placements; Article 25 on placements, benefits 

and social security Article 26.

Within the UK context, social work professionals identified different procedural and 

safeguarding assessment measures: the statutory duty to initially as.ess, review the first week, 

second week, at three months and every six months thereafter, statitory visits are carried out 

every 6 weeks, a review of needs assessment every 6 months follow ng a viability assessment, 

risk assessment, health assessment yearly (optician, dentist, mmtal health), a personal 

education plan...we make sure they understand the content of the meeting and what is been 

planned...so interpreter might be needed...work with other professionals to achieve this, 

meeting with the school, healthcare professionals, documents may need to be translated, get 

access to legal advice, make sure they complete on time asylum ana immigration applications 

and support them with it as well... ”540.

In the findings social workers and social care staff indicale a range of services and 

core procedures are carried out. Eligibility for services is the first issue that is resolved when 
contact with social services is first initiated, this crucially centres on age and legal status for 

unaccompanied children. If the young person is determined to be a ;hild by documentation or 

a formal age assessment procedure by social services, they qualify for services as children, 

and are eligible to be helped with their asylum claim by way of nferral to legal advice and 

other needs.

This covers accommodation, subsistence, cultural and religious needs, language, 

education, health check (general health, dental, optician, mental health- 

psychiatrist/psychologist). This is referred to as the initial assessment, a care plan is 

developed to cater for the assessed needs under s 31 A of the CA 989 as amended by s 121 

of the Adoption and Children Act 2002 in England. In Northern Leland, an assessment and 

plans are carried out under Article 34A of the NI Order 1995 if the child is looked after. If a 

child is a child in need this is carried out under Article 2A Schedule2 of the 1995 NI Order.

A core assessment is carried out after 35 working day; of being in care. This 

procedure gathers in-depth information, updates the initial assessnent and it is more robust. 

A care plan for under 16s or pathway plan for over 16s is developed from this. The findings

540 Key theme finding on standard procedures extracted from Interviews with Social Workers.
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from social care professionals indicate that during the initial assessment the children do not 

give information. It is later when social workers get to know them better that disclosure takes 

place. The key challenge to social work practice during this phase is that there is no case 

history or sources of information about the child that social workers can use to plan and 

deliver services

At the age of 16, care plans change to a pathway plan, and carried out under s 23E of the 

1989 CA as amended by 24 of the 2000 Leaving Care Act. In Northern Ireland, it is carried 

out under Article 34F as amended by the Children (Leaving Care) Act (NI) 2002. The young 

person is supported in education until the age of 21. The young person has to be in full time 

education until the age of 24. If the young person is not in education, the case may be closed 

at 21. If the young person is in education, the young person is assigned a personal adviser at 

18, they have a named social worker until 18.

While some social workers contend that the models of assessment are robust, others 

do not agree. There is also the angle of the subjective human element, which was 

acknowledged by independent social workers as a key factor influencing care and outcomes 

for separated children. Another group of social workers felt the models are Eurocentric, dated 

and colonial. For them, the models do not take a global view and lack creativity to ensure the 

child is protected in a thorough way. The research argues that the disagreement lies in the 

area of cultural adaptation of the processes to meet the needs of UASC. This is because they 

come from a different political and cultural background. The other area is the impact of 

disbelief on the assessment processes and service provision. It is important to note the impact 

of the lack of equality in treatment influenced by immigration legislation, professional and 

institutional attitudes, in examining the effectiveness of the procedures that achieve legal 

protection. The missing child right element indicates the importance of a best interest 

approach which seeks the participation of the child. Rather, utilising the best interest 

approach, actions are influenced or based on Immigration status, prompting an Independent 

Social worker to say “no one seems to care about the most obvious things541"

5.8 The elements of a high standard of social care for UASC and key norms
generated from practice, statutes and case law

Social workers interviewed during the PhD research were of the view that the norms 

guiding social care practice are the same with UASC as with other children and young 

people, client focused service where wishes of the UASC or young person are taken into

541 Independent Social worker 2.
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account, informs assessment for planning and that UASC receive the same level of service as 

other young people in care, in terms of support, advice, befriending, “it’s no different but 

more specialised'^1. The other elements of high standard of social care as identified by 

respondents are to safeguard and protect UASC from harm, provide safety, stability, identity 

and address the issues that arise as a result of separation and to maintain contact with family 

members543. The key services that help UASC stabilise and prepare them for independence 

are a routine around education and work, safe and secure housing, health, support networks, 

life skills such as keeping safe, cooking, cleaning, and ability to change a bulb544.

From the findings the key norms of social care identified by Social workers are to 

support, befriend, protect from harm, and safeguard children by keeping them safe545. In the 

analysis of the findings, the thesis views the standards in social care as divided into the 

procedural and the outcome elements. The procedural standards focus on the various forms of 

assessment, planning, reviews and service delivery that is client focused and comparable to 

that available to other children in the care system. The outcome elements are that UASC have 

a clear identity, record and history, find and keep in contact with or return to their family, are 

healthy, are in education employment or training, feel safe and secure, have a clear care and 

pathway plan for their future, develop life skills to keep themselves safe, develop resilience to 

cope with issues of separation and trauma, and are able to achieve independence.

At the level of analysis, social care duties are statute based under the duty to 

safeguard and protect the welfare of children in need546. There are also international 

obligations based on the elements discussed in the international chapter. The key elements of 

positive obligations of state parties, the UK in this context, to take positive steps to achieve 

survival and development, best interest and child participation, also the negative obligation to 

refrain from taking actions that discriminate contrary to the achievement of set international 

human rights objectives are especially applicable here.

However there is still a clear disconnect between rights enjoyed under international 

human rights obligations, EU legal rights, domestic statute and practice. This is due partly to 

the dualist UK legal system which impacts on the enforceability of rights. This then makes it 

a possibility that asylum seeking children and young people in the UK do not enjoy the full 

spectrum of rights available to them under international law as discussed in earlier chapters.

542 Social worker 6.
543 Key theme of findings running across interviews from Social workers.
544 Social workers 6, 22, 14 and 9.
545 Key theme of findings running across interviews from Social workers.
546 Section 17 Children’s Act 1989; Article 18 Children (Northern Ireland) Order 1995.
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There are also ineffective transformation processes because of the legal barrier of non

incorporation, partial incorporation, non-usage and barriers to the enjoyment of superior 

domestic standards. A further barrier is the amount of guidance and regulatory materials, the 

fluctuating and fast nature of reactive government changes to legislation and policy on social 

care and immigration*’47. Another problem is that it is difficult to keep up to date with fast 

changing case-law, a common law response to interpretation and updating of social care. 

Independent Review Officer “ We may see the cases and hear about the land mark rulings but 

we may not always be aware that, that’s what in front of us when we see the individual 

child”548.

As revealed by legal practitioners and other professionals interviewed during the 

research, there are different legal challenges bearing on asylum, immigration and social care 

taking place at various court levels, with some taking place concurrently, ultimately these 

impact on the welfare of unaccompanied children. For community care solicitors and 

barristers, the most recurrent contentious issues in the findings are age dispute and eligibility 

for leaving care entitlements.

The question, then, is how local authorities, trusts and young people can be up to date 

and aware of the impact of court rulings on their practice and situation. This is a challenge, in 

light of a confusing setting that lacks a joined up approach with successive government 

legislation, guidance and regulations that counteract the effect and outcome of key 

judgements549. However, there are efforts to meet the challenges, these are largely through 

trainings driven by legal practitioners through the Immigration Law Practitioners Association 

and Law Centres, some local councils, refugee council and various non-governmental 

organisations550. The primary responsibility to promote the knowledge of children's rights

547 The successive constant changes to immigration rules and legislation; there are currently over 500 pieces of 
separate pieces of Guidance, Regulations and Guidelines from various Government Departments such as 
Education, Home Office relating to child care services which have to be complied with; See 
http://webarchive.naiionalarchives.aov.uk/20130401 151715/httn://ww w,education. eov.uk/publications/eOrderin
gDownload/C YPbiU-PolicvStatements.pdf
548 Interview with Independent Review Officer 2.
549 All domestic legislation has to be given meaning in line with key principles of The Human Rights Act, all 
conflict must be identified and proactive steps taken to ensure legislation complies with the Act yet domestic 
pieces of legislation such as Schedule III Nationality, Immigration and Asylum Act 2002 continue to be 
challenged in court through the human rights act yet no proactive steps have been taken to amend its provisions.
550 The Immigration Law Practitioners Association produces newsletters and responses to home office policy 
developments and case law, it also provides training in the area of immigration law for legal practitioners and 
others; The Refugee Children’s Consortium also plays a significant role in circulating good practice, knowledge 
on entitlements of separated children, advocacy and training through its various members such as the Refugee 
Council, Children’s Legal Centre CORAM, Children’s Society, National Society for the Prevention of Cruelty 
to Children and other key stakeholders; Hillingdon Council issued guidance on how to carryout age 
assessments.
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lays firmly with the government. A key problem is that there is still a divide between the 

different professionals and institutional mechanisms working with unaccompanied children. 

The agenda is largely driven by the Home Office with the legal profession mounting 

challenges in court against Home Office and Local Authority decisions on immigration and 

social care issues relating to UASC. The aspect on social care should be driven by local 

authorities and social care professionals not from a defensive point of view but from a 

proactive rights implementing and rights advocacy stance.

There are obstacles to the implementation of statute based rights. For instance, the 

Children Act and its devolved administration equivalents provide a statutory basis for 

guardianship. The Scottish guardianship pilot is on a non-statutory footing. Some 

professionals during the interviews flagged up the issue as bordering on a defensive attitude 

towards the implementation of rights rather than a duty bound, proactive and advocacy 

approach. There is still evidence of lack of awareness and a joined up approach which should 

progress the legal protection of separated children in terms of a statute, common law and 

practice harmony that changes the status quo of children falling through protection cracks and 

going missing from care, despite a robust statutory framework.

The issues of taking out a care order and the need for a guardianship structure have 

seen recent developments,531 the Scottish Pilot for guardianship, Northern Ireland Children’s 

Commissioner’s Commission of research into the need for a Guardianship system all point to 

the fact that the robust statutory tools already available on guardianship as laid down in the 

1989 Children Act and corresponding Acts in devolved administrations of the UK is being 

made redundant, while less effective and non-statutory tools that offer less protection such as 

the Scottish non statutory guardianship system for UASC are being pursued332. The outcome 

is that crucial rights despite all the statutory provisions, procedures and obligations are not 

fdtering through the various legal, institutional and socio-political barriers to impact on the 

legal protection of separated children in terms of entitlement and experiences.

5.9 Care Placement
The appropriate care placement for the child is supposed to be determined by assessed 

need, which depends on the level and complexity of the needs of the child. There are different

551 Section 31, 1989 Children’s Act and Section 50, Children Order (Northern Ireland) 1995 on Care Orders; 
House of Lords, House of Commons, Joint Committee on Human Rights: Human Rights of unaccompanied 
migrant children and young people in the UK. London Stationery Office, 2013. pp. 46-49.
552 Sections 5, 14A, 41 and 42 1989 Children’s Act; Part XV and Articles 60 and 61 Children Order (Northern 
Ireland) 1995; Ibid. n. 47. Recommendations of the Joint Committee on Human Rights on non-Statutory 
Guardianship, Paragraph 175, page 49.
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types of care placements provided for in International and EU statutes, in which UASC may 

be accommodated and cared for553. The most common placements in the UK social care 

system according to both professional respondents and separated young people are foster 

care, supported lodgings, semi-independent lodgings and independent lodgings. There is also 

an ongoing debate about the possibility of holding children who are vulnerable to re

trafficking in secure accommodation. The major hold back and why this type of 

accommodation is not used is around the rights of children to freedom from detention, 

especially as they have not committed a crime warranting detention. Refuges for children at 

risk is a provision that could aid the reduction of the panacea of children who go missing 

from care, especially those related to re-trafficking354.

The placement is based on information gathered during age assessment and the Home 

Office screening interview. The information extracted from the interviews are background 

knowledge, education, health, family history, education, ability to cook, clean and care for 

self independently, this information helps the Social worker to determine welfare needs, 

ability of UASC to cope and what type of support they require. In practice, placement of 

UASC is determined largely by age according to the research respondents while theoretically 

it should be based on the assessed needs: "The bottom line is that we have to place the child, 

so that’s really difficult because we don’t really know much about them, children under 16 

are fostered or placed in children’s homes, under 18 mostly semi-independent 

accommodation, post 18 shared accommodation”555. This reveals that care placement is 

based on age rather than assessed need or vulnerability, despite Government moves to allow 

16 year old the choice of remaining in care for longer as is the case with children living with 

their biological families556.

The findings also indicate that a majority of UASC below 16 are placed in supported 

lodgings such as children’s homes. Kinship placement is another option where a UASC has 

family members they wish to live with or occasionally stay within the UK. A viability

553 Types of Care Placements are governed by the provisions of Article 20 (3) Convention on the Rights of the 
Child; Article 19(2) the European Union Reception Directive: Council Directive 2003/9/EC and the stated 
domestic child care legislations.
554 Section 51 of the Children Act 1989 provides for the accommodation of children at risk; Section 25 deals 
with the provision of secure accommodation; Further Guidance are available in, Department for Education 
(2014) Care for unaccompanied and trafficked children: Draft Regulations and Statutory Guidance for local 
authorities on care of unaccompanied asylum seeking and trafficked children; HM Government (2013), 
Working Together to Safeguard Children: A guide to inter-agency working to safeguard and promote the 
welfare of children.
555 Interview with social worker 14.
556 The Leaving Care Legislation was designed to respond to the disadvantage faced by care leavers through the 
provision of longer term support and education to improve outcomes for care leavers.
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assessment is carried out to assess if it’s a safe option in terms of risk to them and if their 

needs could be met by their relatives.

The key driving force in the age determined placement of separated children is 

financial. The cost of foster placement and supported lodgings is more expensive. The 

availability of placements are limited and there is a lot of pressure on available spaces in 

Northern Ireland and England. Another key driver is that the Home Office Grant and 

available social care funds, fund younger children at a higher rate than children above 16557 

which is the assessed age range of most separated children upon arrival in the UK.

Another key challenge with placement and care, apart from the lack of or limited 

background history is not having other sources of information. It is also about the inability to 

confirm what the social worker is told by the child, this makes it difficult to safeguard the 

child appropriately. Without the means to corroborate information, suspicions cannot be put 

to rest. This is important because most of the children just repeat what they are told to say by 

smugglers and what they have been told to say for instance by smugglers and significant 

adult who have helped secure passage for their trip to the UK558. The availability of culturally 

matched placements is a key problem for local authorities, especially those located outside 

London or a few other big metropolitan and ethnically diverse cities. The problem of change 

of care placements several times due to the pressure of limited availability, policies around 

age which have at its foundation the higher cost of foster and children’s home placements 

suitable for under 16s or the more vulnerable children. Other issues include new government 

policies that affect the placement of children in other council areas. Further, issues which 

may include new information coming to light about the child’s vulnerability or ability to cope 

in independent or semi-independent accommodation, impact on support and placement.

The main finding in this section is that eligibility for services is based on age, which 

ideally, should be based on assessed need, considerable influence is exerted by accessibility 

of funds based on legal status. The key procedures carried out by social workers are statute 

led and ideally should inform needs around placement. This is influenced by the discretion of 

the social worker and key policies of the local authority or trust in which the decision is being 

taken. Social workers are able to glean more about the children through procedural 

assessments of the child’s needs, they get to know the children better, and trust is built later

557 Social Work Team Manager 2 and Legal Professional 2; Home Office, Funding to Local Authorities 
Financial Year 2014/2015. Home Office Funding Unaccompanied Asylum Seeking Children (UASC). UK 
Visas and Immigration, April 2014. Final Version, p.2.
558 Social worker 18; Hopkins, P. and Hill, M. (2006).This is a good place to live and think about the 
future...The needs and experiences of unaccompanied asylum-seeking children in Scotland. The Glasgow 
Centre for the Child & Society and Scottish Refugee Council.
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down the line. Another problem with placements is that as the child’s age changes the child is 

moved through different placements and social work teams, and continuity is lost in the 

process which is why a guardian who could provide continuity and stability within the 

context of the maze of professionals, procedures and institutions is needed.5''9 There is also 

problems of staff shortages and burnout in the social work profession which impacts on 

continuity of care. Another significant issue is that care pathway post 18 is a dual pathway 

plan dependent on the success of the asylum application and the status granted to the UASC.

Some authorities also incorporate robust adaptation features into their procedures such 

as interpretation and giving copies of documents that relate to their care to children, in a 

language understood and read by the child.

In Northern Ireland a key area of concern with regards to placement as expressed by 

advocacy organisations and independent social workers is the placement of newly arrived 

children in the country side. Arising from this is the issue of isolation, this is because the 

English language skills of most of the children are limited. They are miles away from any 

migrant community which may help with adaptation, ethnic food shops, facilities such as 

mosques. As they are in the country side, they travel long distances for legal advice or 

appropriate support programmes from non-governmental organisations and refugee support 

groups which are mostly located in the Belfast area.

5.9.1 Care Plans and Pathway Plans: Difference in treatment based on legal status

Care Plans or Section 31A Children Order Plans for children in care are drawn up and 

last until the age of 16. Pathway Plans are for children above 16 and beyond, both are statute 

based tools that are the documentary basis of the administration of social care of UASC560. A 

critical message about care and pathway plans for UASC according to one of the social 

worker respondents is that Same categories as in the needs assessment, are used for care 

planning and pathway plans...saying how their healthcare needs will be met, what resources 

they are accessing...their accommodation, what support they’ll be receiving"561. This 

assessment indeed shows that it suffices that here is "a parallel plan in place, so we have to 

plan for if they are refused and have to be returned back to their country of origin...we have

559 United Nations Convention on the Rights of the Child, Committee on the Rights of the Child, Thirty-ninth 
session, General Comment No. 6 (2005) on Treatment of Unaccompanied and Separated Children Outside their 
Country of Origin. CRC/GC/2005/6. Paragraphs 33-37, 39-40.
560 Care Plans are based on the statutory requirements of a Care Order under Section 31A of the 1989 Children 
Act; Pathway Plans are a product of Section 23E under Leaving Care Provisions; Children (Leaving Care) Act 
(NI) 2002; Regulations and Guidance Volume 8 Leaving and After Care.
561 Interview with social worker 8.
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to keep that in mind for when we are planning... "562. The extent of these assessments 

seemingly include discussing "what their options would be, discuss choices on return, discuss 

what options they would be able to take,...what other agencies they can access for support if 

they have to return back to their country of origin, how they can be reintroduced back to 

education or employment in their country of origin, at the same time as how those needs 

would be met in the UK. This ensures that “their legal status is taken into account” 56f 

According to Social Workers if UASC have been refused asylum, then they don’t have access 

to public funds.564 They won’t have access to benefits, housing, sometimes education, 

because some schools and colleges won’t accept them because they have no access to public 

funds. The social workers have to find ways to meet those needs through different avenues. 

The levels of support and needs are different and lower, their needs may be different because 

they are older. There is a limited supply of housing available for young people in this 

situation, so they won’t get to choose, they may have to move to where the resources are, and 

hence disrupting support networks they have formed in the UK in their childhood.

The findings indicate that this phase of planning is impacted heavily by immigration 

status, which in turn determines what resources can be accessed to fund the designed plan or 

pathway for the child or young person.

The importance of the Leaving Care provisions discussed earlier in this 

chapter, lies in the ability to ensure that children do not leave care until they are ready, and 

have more effective support when they leave care. The legislation helps children and young 

people transit effectively into adulthood. The significance of Leaving Care legislation is that 

it effectively removes the strict legal dichotomy between protection enjoyed as a result of 

childhood and that applicable to adult human beings in general. It also provides safeguards to 

aid transition and support into adulthood for children who do not have the safeguard of a 

natural family unit in their childhood. It fills that gap of legal protection between childhood 

and transition into adulthood, thus helping young people to navigate effectively into adult life 

and follow the general international trend toward youth rights and focus on the 

developmental and social needs of young persons in general without the strict adult child 

distinction. It also mitigates the disadvantage suffered by children separated from their

562 Interview with social worker 14.
563 Ibid, social worker 14.
564 Access to Public fund is prohibited for people subject to immigration control under Section 116 of the 
Immigration and Asylum Act 1999 which amended Section 21 of the National Assistance Act 1948 and 
provides that people subject to immigration control may not be provided accommodation under section 21 if 
their need for care and attention has arisen solely because they are destitute or the effects or anticipated effects 
of destitution.
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families and provides services akin to the care provided by family, which is enjoyed and 

taken for granted by children within the natural family setting in early adulthood and 

throughout life.

It is significant to note that funding for 16 to 18 year olds in the care system has 

always been significantly lower and supplements from other sources are drying up fast due to 

the cuts to public funding, which has implications for the quality of life and outcomes for 

unaccompanied children touching on the requirements of Article 26 (2) CRC. It is of great 

concern that care plans for UASC will increasingly become predicated on funding available 

and not the needs of UASC, it may be said to be in breach of needs of UASC stated in Article 

39 CRC especially those who have experienced extreme forms of trauma. There are calls for 

reform of the funding structure and the removal of it from Home Office, to ensure that funds 

are not being used as a tool for migration control of separated children and because of the 

impact it has on services565.

Findings from legal practitioners and separated young people indicate that the 

landmark Hillingdon566 case has proved a useful bargaining tool for legal representatives in 

securing after care provisions for young people especially those who were age disputed and 

had missed out on key provisions such as education during lengthy administrative and court 

disputes spanning a couple of years. For instance, the key distinction between children 

supported under the children in need legislation versus the more comprehensive entitlements 

of the leaving care legislation, is the support during this crucial transition period especially 

for UASC who are likely to have missed out significantly on education and passed through 

significant trauma, thus need time for rehabilitation, recovery and effective help with 

transition into adulthood.

Research and case law development have impacted positively on the practice of 

caring for UASC under children in need legislation. Evidence from the fieldwork 

corroborates previous research findings that the use of the children in need legislation is rare 

in current times. Only two social workers of all interviewed said two young people opted to 

be cared for under the children in need legislation567. There still remains a key distinction on 

access to aftercare dependent on immigration status. For instance, as argued in Chapter 4, 

most separated children do not benefit from the crucial protection of after care legislation

565 House of Lords, House of Commons, Joint Committee on Human Rights (2013): Human Rights of 
unaccompanied migrant children and young people in the UK. Paragraph 206, p. 56.
56('Berhe (& Ors, R (on the application of) v Hillingdon London Borough Council [2003] EWHC 2075 (Admin) 
HC.
567 Brownlees, L. and Finch N. (2010) Levelling the Playing Field: A UNICEF UK Report into the Provision of 
Services to Unaccompanied and Separated Migrant Children in Three Local Authority Areas in England.
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because they are granted UASC leave. According to practice guidance, UASC leave is a 

rejection of asylum claim which grants protection until age 17.5. This may be because 

because adequate reception or safe travel arrangements are not available in their country of 

origin.

Interviews with respondents indicate that there are still variations in how local 

authorities care for unaccompanied children. Some social workers568 reported that UASC are 

more likely to leave care earlier, and are more likely to be in semi-independent and 

independent lodgings. UASC accommodation post 16, are in the form of clustered asylum 

seeking children shared independent lodgings unlike the council flats their British peers have 

access to through social benefits. The legislative arrangement that allows for this type of 

intervention is the children in need legislation, it uses community arrangements for meeting 

accommodation requirements for children and families in need under s 17 of the 1989 

Children Act.

Another discovery during the analysis and cross referencing of the findings between 

different groups of respondents which prompted further enquires was that some local 

authorities and trusts while caring for children under the leaving care legislation as rightly 

established by statute, case law and developing practice, access support under community 

provisions for unaccompanied young people when they leave care. Section 27 of the 1989 

Children Act empowers a children's authority to ask any local housing authority for help in 

the exercise of its functions. This may explain the buck passing under the 1996 Housing Act, 

despite the ruling in Hammersmith and Fulham569, and the UK House of Lords in R(G) v 

Southwark570. In both cases, the court ruled that former relevant children are owed a duty 

under the Children Act which supersedes the Housing Act in relation to former relevant 

children cared for under the looked after legislation. The clear intention of the legislation is 

that children need more than a roof over their heads. It means that children's services cannot 

avoid their responsibilities and hand them over to the local housing authorities571. However, 

there has always been controversy around the powers under which local authorities shoulder 

responsibilities with regards to unaccompanied children. This has resulted in many cases with 

the disputes resting on further duty of care under the leaving care legislation572. The impact of

568 Social workers 6, 14, Young People Sarah, Khalil and Fatima.
569 R (M) v Hammersmith and Fulham London Borough Council [2008] I WLR 535.
570 R (G) v London Borough of Southwark [2009] UKHL 26.
571 Ibid R (M) v Hammersmith and Fulham. Paragraphs 4. 15, 31 and 42. n 414.
572 R(H) v Wandsworth London Borough Council [2007] 2 FLR 822,7? (L) v Nottinghamshire County Council 
[2007] ECWA 2364; R (D) v Southwark London Borough Council [2007JECWA Civ 182, 1 FLR 2181; R(S) v 
Sutton London Borough Council [2007] ECWA Civ 790, 10 CCER 615.
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this is felt more by young persons' without a status and less by those with status because they 

have access to full state benefits including housing. For children with status, only the 

additional support aspect of their care as former relevant children is hit by this policy, which 

reduces costs on the part of local authorities but impacts on the quality of care available to 

separated young people. This does not necessarily breach UK domestic law, because 

immigration law571 compels local authorities to stop being responsible for failed child asylum 

seekers and the Home Office Grant”’74 stops just before the child's 18th birthday. The practice 

clearly flouts the human right principle of equality, arguably non-discrimination and other 

UK obligations under international human rights Treaties. It may be argued that there is case 

law led common law basis for this manner of care575. This results in a key finding that 

children who have not secured refugee status or family life leave post 17.5, are provided with 

poorer services in a two tier system of provision. While those with status may also enjoy 

certain inferior quality support in comparison to other care leavers in some local authorities 

and health and social care trusts.

Age disputed and end of line separated children and young people are worse off than 

their peers. Those in this category are: UASC granted UASC leave until 17.5 whose bid for 

extension fails. Others are young people who have exhausted appeal rights, lack appeal 

rights, are preparing a fresh application or are unable to return to their country of origin, 

transit or habitual residence because of administrative, practical and legal reasons. These 

groups face a different situation and enjoy no socio-economic rights because they have no 

recourse to public funds576. For this group, when public fund is withdrawn they will have to 

cooperate with removal directions, or avail of the returns programme577. Such UASC would 

most likely become destitute and some end up in immigration detention centres before being 

returned to their country of origin or released back into the community.

The situation and experiences of separated young persons with secure status at 18 or 

whose status have been extended is better and more secure as they have access to a whole

573 Schedule III Nationality, Immigration and Asylum Act 2002.
574 Home Office, Funding to Local Authorities Financial Year 2014/2015. Home Office Funding 
Unaccompanied Asylum Seeking Children (UASC). UK Visas and Immigration, April 2014. Final Version.
575 The Hillingdon Judgement also held that in exceptional circumstances children may be accommodated under 
section 17 of the 1989 Children’s Act. n. 14.
576 Cunningham, S. and Tomlinson J. “Starve them out”: does every child matter? A commentary on Section 9 
of the Asylum and Immigration (Treatment of Claimants, etc.) Act 2004, 2005 Critical Social Policy, Vol. 
25(2): 253-275; Sage Publications, Thousand Oaks.
577Unaccompanied children who wish to return voluntarily to their country of origin can apply to the Voluntary 
Assisted Return and Reintegration Programme (VARRP) and Assisted Voluntary Return for Irregular Migrants 
scheme (AVRIM), both run by the International Organization for Migration (IOM). International Organisation 
for Migration (IOM) (2009), UK Voluntary Assisted Return and Reintegration Programme Referral Form for 
Unaccompanied Children. Home Office, (2009).
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range of services like other care leavers who are British as well as access to central State 

funded benefits. However they still face the disadvantages that all care leavers face, that of 

lack of a family and the attendant security and social capital that carries with it. This links 

this research with the wider debate on the vulnerability of care leavers and poor outcomes in 

terms of educational and economic achievements378.

The crux of the matter is that the funding system which regulates the amount of 

funding and thus supports a UASC is entitled to, is determined by age at entry into the UK 

and legal status. A finding about access to funds based on status captures this "young people 

with status can claim benefits post 18, job seeker allowance, income support, housing benefit, 

and access to a variety of educational courses but those post 18 with no status they have no 

recourse to public fund'679. In some cases a human rights assessment carried out by a social 

worker on end of line cases may help UASC and young people secure access to restricted 

services with consequences on the finances of local authorities, because the Home Office 

fund ceases at this point. There is a low level of support and general lack of concern for 

transition founded on temporary legal protection (UASC Leave) and a resource driven 

process which leaves young people isolated, sometimes destitute and with inconsistent 

pathway plans. For UASC on temporary protection, it is really difficult, for instance, "to get 

access to colleges for young people in this category, because it costs thousands and 

thousands of pounds for each young person which this service doesn't have...what do you do 

really?...a lot of colleges are being more picky, it is only ESOL (English as a Second 

Language) courses that they offer, their choices are much more restricted580. This feeds into 

the debate about the adequacy of funds provided by the Home office and the conflict of 

interest between the goal to control immigration and the restriction of funds. The debate is 

about the fact that social care is "guided by benefits legislation, our financial policy, and 

obviously Home office guidance as to whether they have access to public funds or not,... the 

support they get regardless... the financial repercussion is now put on us by the Home Office 

really...the reality is if you have no recourse to public funds, it is a nightmare, it is really 

hard to get the young person support*81..."

378 UK Commissioners Joint Report to the Committee on the Rights of the Child (2008). 
37l) Interviews with Social Work After Care Team.
580 Interview with Social worker 11.
381 Interview with Social worker 16.
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For this reason there are calls to remove the funding of the care of UASC to the 

Department for Education which has oversight duties towards all children382. This will not 

solve UASC problems, it would alleviate the situation of some children, but will not 

positively impact on the situation of failed child asylum seekers. Social workers and other 

professionals interviewed emphasise the difficulties that young separated persons without 

status face and its impact on their everyday experience.

The impact on unaccompanied young people who have been refused asylum is that 

they lack daily routine surrounding activities such as education and employment. They have 

nothing to aspire to and, can’t get support into apprenticeships or onto courses, or vocational 

training. This is because they may be deported to their country of origin. Some work illegally 

for very poor pay and, those that have been caught have been warned by Home Office. Some 

social workers referred to the situation as a “really really difficult, hopeless situation, a night 

mare”5*3. Most social service departments have drop in sessions, table tennis, cook together 

classes, access to college if they can, for those with a right to work CV building, they could 

also get travel allowance. Social workers may network with charities, non-statutory sources 

were unaccompanied young people may access other activities but, the problem is if the 

young person does not belong to their catchment area or it is too far away, they cannot take 

part.

Access to subsistence and socio-economic rights for the most vulnerable of failed 

child asylum seekers is provided at a level that would not cause a breach under the inhuman 

and degrading clause of the 1998 Human Right Act (HRA). However, it is dependent on the 

vulnerabilities of the young person and the goodwill and discretion of social worker through a 

human rights assessment process which is not statutorily defined. This leaves everything 

open to discretion rather than rights established frameworks. The implication of this is that 

some are pushed into the adult system of meagre cashless support under section 4 of the 

immigration and asylum Act 1999 also referred to hard support or section 4 support. While 

the rest become destitute and lost in the system. In addition to the human rights exception, 

there are legal provisions in the Nationality, Immigration and Asylum Act 2002 (see chapter 

4) and Regulations that allow local authorities to provide support to certain classes, excluded 

from support under Schedule 3 of the 2002 Act. In R (in the application of M) v Islington

^ House of Lords, House of Commons, Joint Committee on Human Rights: Human Rights of unaccompanied 
children and young people in the UK. First Report Session 2013-14. Recommendations- Paragraph 212-213.
S8:i Interview with Social worker 14.
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LBC (2004) the Court of Appeal decided that the Withholding regulations584 which allows 

local authorities to withdraw support from failed asylum seekers, also gave local authorities 

the power to provide support during the period that an applicant is waiting for the 

immigration authorities to set removal directions, including the period of appeals. Another 

important matter is that Section 6 of the HRA makes it unlawful for public authorities to act 

in a way that is incompatible with the rights incorporated in the ECHR.

It has been observed that there is a lack of capacity on the part of social workers to 

carry out the dual pathway plan, that stipulates the plans for the two main outcomes, the grant 

of status in the UK or return to country of origin585. Social workers acknowledge the need for 

planning for young people without status: "young people where their status hasn't been 

settled or finalised, / need to do a contingency plan, give support that they could have 

voluntary return and things like that. "586 In spite of the desire for dual plan, there can be no 

durable solution to the problems of unaccompanied young people, if there are no concrete 

plans for them in the UK or their country of origin. Indeed, it is a difficult position for the 

social worker to manage the dual plan in addition to other responsibilities such as the 

responsibility to care for UASC. As one social worker states, " how can I plan for a young 

person, the plan was ideally to remain here (UK)...how much information do I know about if 

they were returned...where would they be...or education...the support they would have on 

their return^87. Yet, the management of expectations and dampening of aspirations of the 

child falls to the social worker, " it is really hard to do that dual planning we are supposed to 

do, you have to be realistic with them, and not set them up really to think they are gonna have 

things... because that is even worse'688 Accessing services for end of line UASC is difficult, 

it requires commitment on the part of the social worker, key advocacy skills, resourcefulness 

and creativity which cannot exist in a situation of institutionalised disbelief and an 

atmosphere of general distrust. Tenacity and resilience on the part of the young person is 

also required, but this depends on the level of resilience and confidence the young people 

have in themselves and the system, access to legal support, and strong social support 

networks developed during the time in the UK. Some young people lose touch with social

584 The Withholding and Withdrawal of Support (Travel Assistance and Temporary Accommodation) 
Regulations 2002.
585 Written Evidence to the UK Joint Committee on Human Rights Inquiry into the human rights of 
unaccompanied migrant children and young people in the United Kingdom 2013. p.140.
586 Interview with Social worker 12.
587 Social worker 8.
588 Social worker 6.
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services all together and face grim circumstances which almost certainly result in 

exploitation.

5.9.2 Pathway Plan and Durable Solutions: Repatriation, Resettlement, Integration
and Family Reunification

The leaving care legislation and Pathway plan links the social care discourse to the 

refugee durable solutions discourse. Voluntary repatriation, resettlement or integration are the 

three forms of lasting solutions developed by the UNHCR under its mandate for refugees and 

persons of concern'189. The CtRC in General Comment NO. 6 of 2005, pinpoints what durable 

solutions for UASC entails:

A durable solution is a proposed course of action, agreed after participation of the child, 
designed to address the fact that the child in question has no adult with parental or legal 
responsibility for him or her and is outside his or her country of origin, which will 
enable the child to develop into adulthood in an environment which will meet needs 
defined by the CRC and protect the child from serious harm or persecution.590

It is evident that durable solutions should meet the needs of the child, be in line with 

CRC, protect the child, be long lasting, sustainable, achievable and involve the child. The 

assistance and plans carried out by social workers can be linked to key humanitarian and 

refugee principles of temporary emergency assistance, integration and repatriation. The main 

problem with the legal provisions relating to repatriation and integration with regards to 

separated children and young people in the UK is that they are no longer children by the time 

most of these decisions are made and generally solutions are limited to the age of 17.5 by the 

asylum determination process. This is because the system provides protection until 17.5 in 

the majority of cases and has very limited plans for UASC beyond this age in terms of 

durable legal protection or solutions, judging from the status extension, renewals and returns 

to country of origin processes.

This creates a specific protection gap and grey area in which a legal solution is limited 

and practical solutions legally unattainable. This is essentially a process of deactivation of 

rights and not taking into consideration all the human rights enjoyed by unaccompanied 

children as human beings. There is the application of a new private life pathway for separated 

children. This applies to children who are under the age of 18 and have continuously resided 

in the UK for at least 7 years; aged 18 but below age 25 and have spent at least half their life 

continuously residing in the UK; age 18 or over and have continuously resided in the UK for

589 UNHCR (2003) Framework for Durable Solutions for Refugees and Persons of Concern, Core Group on 
Durable Solutions. UNHCR: Geneva.
590 Op. Cit. CRC General Comment No. 6 of 2005, Paragraph 79.
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less than 20 years, but have no ties including social, cultural or family with their country of 

origin. The proviso for this category of children is that it would not be reasonable to expect 

them to leave the UK. Only 18 UASC were granted leave to remain under this category in 

2013, which is when it started.''91 UK wide two unaccompanied children who have reached 

the age of 18 have been granted leave under this route so far.592

The key forms of lasting solutions that are favoured for UASC under International 

law are family re-unification and adoption. The exception to the family reunification process 

would be, if it entails adverse consequences for the child or members of its family. 

Unaccompanied and separated children under international law, due to their status as children 

without the care of their family have recourse to family reunification as the preferred 

mechanism for lasting solutions. This is defined by Article 10 of the CRC and the integration 

of the best interest and child participation principles in Articles 3 and 12 of the CRC. A 

durable solution is one of the key desirable outcomes from a best interest determination 

mechanism as developed by UNICEF and UNHCR from practice, international law and 

international instruments such as General Comment No. 6. This was discussed in the child 

rights section of the thesis as comprehensive model of achieving legal protection and durable 

solutions for UASC rather than the adult centred asylum determination process currently in 

place that does not appreciate the transitory development stage of childhood and the need for 

stability and security in legal and psychological terms.593

Inter-country adoption and adoption in the country of asylum based on international 

law and UK domestic legislation is also an additional solution for separated children, which 

is rarely explored in the UK594. The fact that care orders are not usually taken out for UASC

591 The section 55 Borders, Citizenship and Immigration Act duty, to protect and safeguard children in 
immigration matters developed from key government Policy Papers such as Every Child Matters following the
2008 Concluding Observations of the Committee on the Rights of the Child in Paragraph 26 and 27: regret on 
lack of integration of the 'best interest' of the child into policy and legislative matters particularly in the areas of 
immigration, juvenile justice, freedom of movement and peaceful assembly. The removal of UK's reservation in
2009 to Article 22 CRC meant that non-discrimination and best interest considerations could be considered thus 
a better chance of compliance with CRC obligations. A major boost for legislative and practice reform also 
arose after the ruling of Baroness Hale on best interest (Art.3) and child participation (Art. 12) in MK (India) 
1201II UKUT00475 lACandZH (Tanzania) [2011] UKSC4.
592 A total of 1,214 applications for asylum were accepted from UASC in 2013 by the UK, an additional figure 
of 324 applications were age disputed; Figures extracted from Home Office, Migration Statistics, available at: 
httos://www.gov.uk/governmentystatistical-data-sets/monthlv-asvlum-application-tables accessed April 26th 
2014.
593 Ibid. CRC General Comment No. 6 of 2005, CRC/GC/2005/6. Paragraph 19 and 81-94. n.26
594 The Adoption Act 1976 as amended by the Adoption (Inter-country aspects) Act 1999 which enabled the UK 
to be a signatory to the Hague Convention on Inter-Country Adoption 1993; further legislation has also 
developed in the form of The Adoption and Children Act 2002 which applies to England and Wales with some 
sections applying to Scotland and Northern Ireland; Children and Adoption Act 2006; In Northern Ireland The
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means that a placement order which allows adoption to take place cannot be taken out. There 

has to be a care order in place before this can happen.595 As seen in various instances relating 

to separated children and the findings from the interviews, the UK has legislation and 

procedures in place for legally protecting UASC which it chooses not to use in practice or 

implements differently in practice. There are also legal impediments to taking out a care 

order, it cannot be taken out for a child above 17596. It offers additional protection because a 

child subject to a care order may not be removed from the UK except by a local authority for 

a period not exceeding one month.597 It also imposes parental responsibility on the local 

authority598. In addition, a Guardian ad Litem, a court official who is a senior social worker 

may be appointed to help the court identify the best interests of the child and draw up a court 

determined binding instrument that guides the plan for the child’s care599. Response from 

interviews indicate that this tool is rarely used. It is occasionally deployed in Northern Ireland 

when the child is young. The reason why it is rarely used may be because a referral has to be 

made by social services to the Guardian ad Litem Agency before a Guardian can get 

involved.

The thesis emphasises that multiple care pathways are planned for UASC dependent 

on the status granted or lack of it. In addition to physical self-care and psychological self-care 
skills which are the skills developed during the period in care and assessed in the preparation 

for independence and movement of children to aftercare and adulthood; children at that 

transitional age also require the necessary skills such as academic and vocational skills to 

pursue further education or jobs, which is essential to successful integration into society and 

transition into adulthood. The question of which society it will be, is determined within the 

immigration system. The planning for repatriation, resettlement and integration takes place in 

the form of the care pathway in the social care system. The clear distinction and approach 

between the two systems which are supposed to plan for and achieve a legal protection and 

durable solution is a key problem which makes a resolution elusive. Hence, the thesis argues 

that the binary process of asylum and social care are holistically responsible government 

institutions for the legal protection of UASC with a recommendation that they pull their 

resources together through a best interest determination procedure to achieve the best

Adoption (Northern Ireland) Order 1987; The Convention on the Rights of the Child also makes provisions for 
different forms of adoption in Article 21; General Comment No. 6 makes provisions in paragraph 91.
595 Department for Education (2014) Court Orders and pre-proceedings for Local Authorities. Ch. 3 pp. 23-25.
596 Section 91(12) of the 1989 Children’s Act.
597 Sections 33 (7) and (8) of the 1989 Children’s Act.
598 Section 33(3) of the 1989 Children’s Act; Article 50 of the 1995 Children (Northern Ireland) Order.
599 Article 60 of thel995 Children (Northern Ireland) Order; Sections 41 and 42 of the 1989 Children’s Act.
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outcome for UASC. Finding a durable solution through a best interest assessment and 

determination is important because the children are vulnerable and require a well thought 

through procedure based on their comprehensive rights as children.

The uncertainty and lack of plan in terms of integration, skills, educational 

qualification and jobs is a key issue and thwarts the tripartite concept of durable solution in 

its entirety as there is no plan for a solution as long as the child holds no legal status, they are 

thus denied a durable solution and legal protection, and cannot transit into adulthood 

effectively in whatever society they find themselves in, due to the impact of the outcome of 

seeking asylum as a child turning out negative. It is also against the spirit of Article 28 of the 

CRC, especially the International student fees charged for young persons with USAC leave 

status, this thwarts one of the aims of education in Articles 28(1) (c) and (d) 29 (1) (a) which 

are accessibility of higher education based on capacity; and the development of the child’s 

personality, talents, mental and physical abilities to their fullest potential

In terms of socio-economic rights, Article 27 of the CRC on standard of living 

adequate for the child’s physical, mental, spiritual, moral and social development and the 

responsibility of State Parties to the CRC to implement this provision, could be engaged here 

but because the UK policy is to grant protection until 17.5 by the time an extension decision 

is given the child is above 18 and the CRC is not directly enforceable in UK Courts safe for 

elements that have found their way into common law practice, legislation and government 

policies.

Family tracing is a fundamental component in determining the suitable form of lasting 

solution in the best interest of the child. However, in the UK, entry clearance and family 

reunification processes do not include an assessment of best interests of the child600. The 

family tracing process in the UK is largely undertaken through a notification of the service of 

the International Red Cross tracing service to separated child asylum claimants by social 

services or the home office. It is the duty of the country of asylum in co-operation with the 

UN, competent intergovernmental and non-governmental organisations working with the UN 

according to Article 22(2) CRC to trace the parents or other family members of a separated 

minor. Article 19(3) of Directive 2003/9/EC imposes the duty to initiate attempts to trace the 

family members of a separated child seeking asylum. UK domestic case law also corroborates

600 Op. Cit. n. 414. Concluding Observation on Optional Protocol to the Convention on the Rights of the Child 
on the sale of children, child prostitution and child pornography. CRC/C/OPSC/GBR/CO/1, 13th June 2014, 
Advance Unedited Version. Paragraph 38 (d).
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the fact that the UK Government fails in its duty to trace family members.601. In DS 

Afghanistan, the court ruled that the duty to cooperate was a burden on all the parties in the 

case including the immigration tribunal, the duty to ensure that the child’s best interests are 

safeguarded and sufficient information is available to establish protection needs, and 

following from this the best interest of the child was the key legal matter in this case. A key 

resource on the protection needs and best interest are family of UASC. In the cited case of 

DS Afghanistan the section 55 duties of the Sectary of State to consider the best interest of 

the child was at the crux of the matter, her failure to do so and trace the family as part of that 

process rendered her asylum decision not to grant protection unlawful.

The other aspect of family reunification, which allows children to be reunited with 

their families outside their country of origin is split into two parts within the UK context. The 

EU aspect of reuniting a separated child with its parents or other family members in other EU 

states is one aspect, its operation under the Dublin III Regulation discussed in Chapter 3 is 

problematic. This is because, the first country where the child enters the EU territory through 

is responsible for processing the child’s asylum application under the Dublin Regulations. If 
UASC have family members in another EU country where the standard for processing of 

asylum applications and treatment are significantly below set EU or international human 
rights standards, the provisions in the UK for family reunification do not allow the separated 

child’s family to move to where the child is, rather the child may have to move to where the 

family is in Europe. A recent case law development from the European Court of Justice 

introduces a new dynamic into the process which means that the child’s asylum claim has to 

be examined in the EU country were the child is irrespective of other EU countries the child 

may have transited through in so far as they do not have a family member in the previous EU 

Member State(s) they transited through.602

The second aspect applies to when the child attains protection in the UK and cannot 

be returned to the country of origin or habitual residence because they are recognised as 

refugees and are protected by the non-refoulement principle; or because of an absolute human 

right impediment in the form of torture, inhuman and degrading treatment which excludes a 

return option. In addition if there is a situation of protracted warfare resulting in an unsafe 

return, the policy position of the UK is that the child or young person’s case determination is 

either delayed or a temporary form of protection is given until the situation stabilises. If 

refugee or any other status is granted unaccompanied children are not eligible for family

601 DS (Afghanistan) v Secretary of State for Home Department [2011] ECWA Civ 305.
602 MA and Others v UK C-648/11, 6th June 2013.. Paragraph 61.
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reunification, because the UK’s political position is that it will open an immigration floodgate 

to family members of refugee children. If the separated young person waits until citizenship 

is attained after five years as a refugee or six to ten years under Humanitarian Protection or 

UASC leave to remain. The young person would be required to meet the new financial 

requirements for settled persons wishing to bring dependant relatives to the UK. Overall 

UASC are at a disadvantage in comparison to adults with the same legal status and this is 

discriminatory.

According to Vierdag’s classification of the four elements of unequal treatment 

discussed in the child rights section, the denial of a right to someone that is fully accorded to 

others constitutes unequal treatment.603. This also shows that the status of children in 

comparison to other right holders is lower as they are not treated in the same way as adults in 

the same position.

5.10 Effectiveness and adequacy of the social care legislation and the impact of
immigration legislation on statutory social care in legally protecting separated 
children and finding durable solutions

Immigration legislation is the main determinant of what services can be enjoyed and 

withdrawn, a social worker said “we can plan all we like, but we cant make Home Office 

make the right decision”.604 The length of time it takes to process asylum applications, 

impacts on the social care plans, creates an atmosphere of uncertainty and affects consistency 

in service. The differences in entitlement based on the different status and asylum outcomes 

create a lack of uniformity in service. Implementation of social care legislation is affected by 

lack of uniformity in policy, practice and services offered in different local authorities and 

trusts. In certain situations this may be related to assessed needs of the individual child, this 

creates friction between social work professionals and separated children.

The duty of care imposed by social welfare and social care legislation on social 

workers is nullified by immigration legislation and makes social care legislation ineffective in 

the legal protection of UASC. If Home office says a young person is end of line, social 

services are instructed to withdraw services completely, because the person is going to be 

returned: “they haven’t got a date for return, but we are told because we are still a public 

fund, we are not allowed to offer anything, yet they cannot be returned...under our corporate 

parenting responsibility we offer below benefit support and stuff like food parcels, although

603 Vierdag, E. W. (1973) The Concept of Discrimination in International Law. Martinous Nijhof. p. 43.
604 Interview with social worker 8.
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there are legal bits that are restrictive...I do think that if you strongly advoate for your 

young people, you can still get things”605. The reliance on advocacy and discetion cannot 

take the place of legal protection.

The length of time it takes to process the asylum application create; anxiety and 

overshadows the experiences and lives of separated children in the UK. : “/ thin it takes way 

too long for young people to get their decisions, sometimes it takes years, yeas, years and 

years, living in Umbo land, that uncertainty ...I can’t imagine not knowing if yu are secure 

here”.606 The legal protection of separated children is fragmented by the binarjdivision into 

immigration control and social care. This can be addressed through a moreco-ordinated 

process involving input from all professionals concerned. A fundamental considration of the 

wishes of the child within a framework of the child’s best interest. This will mxes room for 

further input at various stages of the process, before the final decision is mde. This will 

protect UASC better and the child is not left in limbo and save the cost of prtracted legal 

disputes. More importantly, it will create a suitable durable solution in the LC, county of 

origin to habitual residence, whichever is in the best interest of the child.
The restrictions lead to various assumptions on entitlement and the lack f entitlement 

by social care professionals, other key service providers, such as education ad healthcare 

providers that because UASC are subject to immigration control and have n recourse to 

public funds they have no entitlements or rights to services. The making of Ians without 

access to resources is a key challenge for example with regards to education because they 

don’t have access to public funds...it determines what sort of education patlvay, so they 

might be preparing to go to University but then their status might not allow tfnn to do that, 

so that would change their plan”.607 The result is that this gives a sense of atitlement to 

control access to services to key professionals with UASC denied access to sme services 

they are entitled to. The lack of knowledge of the rights of UASC or the ovr-reliance in 

advocacy and discretion both on the side of professionals and crucially on the sde of UASC 

themselves leads to a situation where the status quo is condoned. The lack f bargaining 

power by UASC and their dependency on others to advocate for them and imlement their 

rights put them in an especially vulnerable position aggravated by the restrictve nature of 

immigration legislation and the ineffectiveness of social care legislation in legay protecting 

them.

605 Interview with social worker 14.
606 Interview with social worker 4
607 Interview with social worker 8
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The difference in interpretation, friction between legislation, implementation or non

implementation of statutory duties defines the life chances of UASC and either way, the plans 

for their future is hugely impacted by immigration legislation.

Separated children and young people without an asylum claim who are subject to 

immigration control are an invisible group and most professionals are not aware of any 

difference between the two groups. Two social work professionals reported that a child they 

had come in contact with who was separated and did not want to seek asylum, did put in an 

asylum application eventually. Under the new Legal Aid Bill provisions, non-asylum cases 

have been taken out of scope of legal aid funding608. The bill removes the duty imposed by 

Section 4 of the Access to Justice Act 1999 which imposed a duty to secure, within the 

available resources, access for individuals to legal services that effectively meets their needs.

The question of who funds their case is a key issue. Social care professionals did not 

seem clear about whose responsibility it is to ensure that the children and young people in 

such a situation have legal representation. Legal professionals interviewed said central 

government is of the opinion that it is the duty of local authorities to fund such cases because 

they have parental responsibility to the separated children and young people without recourse 

to public fund who have non-asylum claims. This may become a key human rights issue as 

the effects of the new Legal Aid bill609 unfold. The implication is that young persons may 

need to represent themselves in court or be pushed into making asylum claims. This is against 

international child rights contained in General Comment No. 6 2005. It states that States 

should refrain from referring UASC whose presence on their territory do not give rise to 

international refugee protection into asylum procedures 610. States are rather obliged to refer 

them to relevant procedures serving child protection under child welfare legislation. In 

addition states are obliged to provide a legal representation and a guardian in administrative 

and judicial proceedings relating to UASC.611

The UK discourse on Guardianship is guided by international and EU regional 

provisions and developing practice and policies within the UK itself. Scotland has piloted a 

guardianship programme for unaccompanied children on a non-statutory footing. In England 

the Children’s Panel of the Refugee Council plays a similar role. In Northern Ireland the 

Voice of Young People in Care plays a similar role. However none of the different roles is

608 Legal Aid, Sentencing and Punishment of Offenders Act 2012.
609 Legal Aid, Sentencing and Punishment of Offenders Act 2012.
610 United Nations, Convention on the Rights of the Child, General Comment No. 6 of (2005), Treatment of 
Unaccompanied and Separated Children outside their Country of Origin. CRC/GC/2005/6. Paragraph 32.
611 Ibid. General Comment No. 6 of (2005), paragraph 21.
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carried out on a statutory basis. In England not all children are appoir.dvisors and the 

operation of the various roles does not equate to the parameters for guarnip stipulated in 

the CRC and General Comment No. 6 of 2005.612 Recently, the governnas made policy 

directions on safeguarding children which cover key safeguarding eler that have to be 

covered in assessing and safeguarding children which hopefully wilde practice and 

impact on the welfare of children613. As argued earlier the Children Ai corresponding 

legislations already have provisions for guardianship which have been;red ineffective, 

in the practice of care for UASC614. In other words it is case of reinv<; the wheel and 

doing so with an inferior wheel at that, which creates a situation wheraere is a lack of 

uniformity. It has also put forward "a mixed confusing situation in the sthat while some 

UASC will not have enough adult presence in their life and are isolanhers will have 

multiple adults and do not know who to approach with different problem

5.11 Equality: comparability of the standard of rights enjoyed l\SC to that of
other children in care and children generally in the UK

Equality here is considered within the context of comparability »hts enjoyed by 

separated children with that of children in care and children generally inJK. This can be 

examined in relation the key concepts of Opportunity: whether UASC the freedom to 

flourish; Agency: the degree of choice and control they have in achievalued activity; 

Process: whether discrimination (or some other barrier or process caustcontributes to a 

particular inequality. 616 There is a strong belief in certain sections olal workers that 

UASC enjoy the same level of rights if not more. This belief stems fromuties under s 31 

of the Children Act to have due regard to the religious persuasion of the < Resulting from 

this section is the practice whereby some children due to their religion, fttance, Muslims 

are provided with prayer mats, Quran, Halal food and prayer beads. Pnn is also made 

for various other needs of separated children which is cultural. This is a practice in line

612 . Articles 18(2) and 20(1) 1989 Convention on the Rights of the Child; UNHCR 19klelines on Policies 
and Procedures in Dealing with Unaccompanied Children Seeking Asylum. Paragrap Article 19(1) the 
European Union Reception Directive: Council Directive 2003/9/EC; Op.cit CRC Getomment No. 6 of 
2005, Paragraphs 33-38. n. 64.
613 See HM Government (2013) Working Together to Safeguard Children: A guide toagency working to 
safeguard and promote the welfare of children.
614 Section 5 of the 1989 Children’s Act provides for the appointment of a guardian; h 14A provides for 
special guardianship.
615 Interview with Independent Social Worker 1.
616 The three indicators of equality are borrowed from the Cabinet Office Equalities v Framework. See 
The Cabinet Office (2007) Equalities Review: Fairness and Freedom. The Final Report.!-15.

183



with the provisions of the ICESCR and Article 30 of the CRC cure, religion and 

language and other socio-cultural rights.

Contrary to this belief, UASC leave home at a relatively yoage compared to 

their peers who leave home at an average age of 25- 26. Thus, i determination of 

comparability of standard of rights the majority of the professional!: to the nature of 

social care of children and the general nature of disadvantage faceciildren in care in 

comparison to children in biological or adoptive families.. Many of thessional point out 

that certain facts need to be established. For instance, the chilcre leaving home 

prematurely and sometimes without the skills needed to lin independent 

accommodation, so they are disadvantaged in that respect...aw the emotional 

difficulties about things they faced coming to the UK...they don’t knore they are going 

to be in the future."6'7. Considering that comparison of standard o:s is supposed to 

provide more theoretical considerations and more elaborate reasonin might expect to 

find children constantly waiting. This is detected in the response of oependent Review 

officer that "if you can’t give them the answer to their questions when’ant it, they won’t 

want an answer in the end. It is that idea of we can provide for them jally, we can feed 

them, we can give them things, "6/,v A glaring difference in the standaights is ultimately 

about the quality of emotional care: "we cannot provide frameworksemains the same 

throughout their lives because we are constantly changing our ways ctice...we respond 

to pressures biological parents do not respond to, political pressure see childcare as 

inherently connected with financial stability and we aren’t clear enoumderstanding the 

individual needs of the child...we don’t know this children’s narrativ? One area where 

this difference is more visible is in the area of the standard of housii care placements 

enjoyed by UASC, which is lower in comparison to citizen ch'ildrenterms of housing 

and other things we do what we can do really, asylum seeking ci are segregated 

together, that is kind of a given really, l am not saying it’s alright, experience other 

kids get Council flat, they (UASC) are less likely to be in foster care, ire more likely to 

be in supported accommodation at a younger age”620. A Refugee't to housing and 

public relief or assistance at the same level as citizens Articles 21, 231- is pinpointed in 

Chapter 3, section 3.52.

617 Interview with Social worker 17.
618 Interview with Independent Review Officer 1. 
61l) Ibid.
620 Interview with Social Worker 14.
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Thus, applying the Cabinet Office paradigms of opportunity, agency and process to 

the findings, it can safely be interpreted that UASC have less opportunity to flourish because 

of immigration legislation, institutional attitudes, aspects of social care practice and policy, 

and essentially because they are separated from their families and are children. The degree of 

choice and control they have in achieving valued activity such as education, skills and 

employment is restricted and the outcomes for children in care generally is poor. 621 In 

addition they suffer further a crippling disadvantage as a result of the structure of legal 

protection of UASC in the UK. With regards to the processes they go through, these are very 

complicated processes which are a barrier and contribute to, or deliberately create inequality 

in treatment of separated children in comparison to other children in care. This is 

demonstrated above in the area of family reunification and lasting solutions, and in terms of 

the quality of legal protection in comparison to other asylum seekers. Inequality in 

opportunity points towards poor outcomes for UASC. This is generally the case for refugees 

and children who have been in care, two disadvantaged subsets to which separated children 

belong622.

5.12 Other Important factors in the Social Care of UASC: Balancing of conflicting
interests and competing considerations

The role of the social worker in the lives of separated children is one of great 

importance and requires the key skill of balancing of competing interests and communicating 

this in a supportive way. There are different approaches and there is evidence of good 

practice and not so good practice. Stereotypes about UASC also impact on the discourse 

about them. Work in multi-disciplinary situation or teams with regards to unaccompanied 

children is important across the key professions interviewed, however professionals indicated 

that this can sometimes be difficult and rated the Home Office as the most difficult to work 

with. They said it is sometimes frustrating trying to catch up with each other, with most 

professionals out trying to get appointments at schools and colleges, job centres, professional 

thought that it was really important but everyone is pushed for time, and that in reality it 

doesn’t really happen as well as it should.

62iChildren in Care in England Statistics (2012), The House of Common Library; McSherry D., Fargas Malet M. 
and Weatherall K (2013) Comparing Long Term Placements for Children in Care, The Care Pathways and 
Outcomes Study, Northern Ireland, BAAF; Aldgate, J. and Stratham J. (2001) The Children Act Now, Messages 
from Research, Studies from Evaluating The Children Act 1989. Department of Health, London the Stationery 
Office.
622 For Outcomes in terms of employment see: Carey-Wood et-al (1995) The settlement of refugees in Britain, 
Home Office Research Study No. 141. pp. 33-47.
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It is important that there are accountability measures for professionals and there is 

space for reflective practice and feedback. These are achieved through review processes, 

complaints and complements, some professionals said ‘‘young people are very vocal when 

they are not happy and you do get emails from young people saying thank you so you do get 

feedback,,(’27,. However other professionals expressed the concern that UASC are on the 

whole better behaved than some of the other children in care with the result that staff are 

focused on attending to the more disruptive children and UASC may receive less attention as 

a consequence.

Social workers and other professionals are of the opinion that the Home Office works 

in a non-collaborative manner, although things are said to be improving in certain respects. 

Cooperation and coordination between agencies and professionals is important in achieving 

effective legal protection. The importance of a cross agency approach to the protection of 

separated children cannot be over emphasised, because UASC require assistance with 

everyday life from various from agencies. The lack of a joined up cross agency approach in 

the UK and has been key to several gaps in protection, which has resulted in dire outcomes 

for children in general and more specifically children in care624.

At the heart of any consideration is the traumatic experiences already suffered by 

separated children resulting in vulnerabilities and the fact that they are far away from home 

without the support of their family. The need for advocacy on behalf of the child is key. 

Professional social work support should be driven by this. However, the reality is that social 

work with separated children is practised within a general UK environment of anti-migrant 

tensions. There is also a shortage of social care professionals and the difficult task of 

balancing needs against eligibility and available resources on a daily basis.

There are problems with accessing education for young people especially those who 

arrive during the holiday period. Funds cannot be accessed during holiday periods. Thus, 

there are delays in getting on with plans for children’s education if they don’t arrive during 

school season.

Other none statutory professionals also felt that proactive design and more creativity with 

services could improve the responsiveness of services. The use of UASC as an advocacy tool 

to demonstrate need, through display of their would achieve better awareness.

623 Social Worker 14.
624 Lord Laming, The Victoria Climbe Inquiry Report, House of Common Health Committee, Sixth Report of
2002-03 Session. Available at:
http://www.publications.pariiament.uk/c>aA:m200203/cmselect/cmhealth/570/570.pdf; Child Grooming Inquiry, 
BBC Parliament, House of Common Select Committee, 4th December 2013.
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5.13 Key Challenges to Social Work Practice

5.13.1 Impact of Lack of Case history
A key safeguarding and practice issue which all the social workers found challenging 

is that they have no case history/background to work with or sources where they can harvest 

data from or cross check facts with about the children: "we have to base everything on what 

they say really...they don't say much when they arrive...it takes time to build trust...we need 

the information to safeguard them.. "625.

5.13.2 Black and Ethnic Minority Social Workers
There is evidence of good adapted services provided by ethnic minority social care 

staff and social workers across various councils, however some young people and 

professionals complained about the outlook of some of them. The issue of black and ethnic 

minority social workers was highlighted by some of the young people interviewed, some 

legal practitioners, an Independent social worker and a community sector worker. They 

reported that rather than helping with understanding the key cultural and background issues, 

ethnic minority social workers discriminate and are in denial about the things that happen in 

their country or regions of origin, "they discriminate, it is often a class thing, shame that the 

things children say are happening in their country of origin ”626.

The discourse on shame, denial and class issues in ethnic minority social workers is 

important because services rely on them to have a better understanding and familiarity about 

circumstances of children of similar origins and aid adaptation. It is far too easy for the ethnic 

minority social worker to rebut allegations against their country or region of origin with and 

be believed. There is also an element of identity, ethnic minority workers would not want to 

be seen to be anti-establishment. With regards to class, a qualified social worker in terms of 

earnings and social stature is essentially middle class and even if such a person visited the 

country of origin regularly, would occupy a high social status and would be highly unlikely to 

be in regular contact with or subjected to abusive practices.

5.13.3 Lack of Disclosure and Deceit
Some social workers also expressed concern about the “thin stories” that the children 

share when they arrive in the UK, most were of the opinion that it was what they were told to

625 Interview with social worker 4.
626 Interview with Independent Social Worker 1.
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repeat by the smugglers or those who trafficked them into the UK. This leaves the children 

vulnerable to being re-trafficked and going missing from care. Some of the young people are 

unable to engage as a result of this and this impacts on group dynamics and integration in 

children’s homes for instance. This has impacted on the goodwill of social care staff who are 

unable to reconcile glaring inconsistencies, compounded by being caught in the middle 

between the Home Office and inconsistencies in the children’s accounts.

Many of the social workers noted that inconsistencies in the stories of UASC was a 

key factor fuelling institutional disbelief. A minority of social workers spoke about outright 

deceit in which some young people claimed not to speak English on arrival, yet miraculously 

spoke English to other children in the Children’s Home where they resided in some 

spontaneous situations. For instance, a particular young person claimed to be from an Arabic 

speaking country while he was from another country. The interpreter told social services that 

the Arabic the young person spoke was very formal and structured, which indicated that it 

was a language he learnt in a structured scholarly setting. This same young person when he 

started to speak English had a clear American accent, social workers later discovered that he 

could speak English at the time of arrival and he had claimed he couldn’t. They also found 

out that he had previously attended an American International School in the Middle East.

The matter of age disputes was perhaps another issue that concerned some care staff 

and other professionals. Professionals felt most strongly about the impact of an adult claiming 

to be a child on the safeguarding of vulnerable children in care settings. A social worker 

related the experience of working with a UASC who claimed to be below 18 but acted 

significantly older. This is a key safeguarding issue as the young person was initially placed 

in a Children’s Home with other children who are vulnerable. When social services noticed 

that the said UASC could be significantly older, they moved the UASC to a more 

independent lodging as the UASC was assessed as capable of independent living, a few 

months later social services found out from the unit that handle Dublin III arrangements in 

the Home office that the UASC was an adult of 27 years old who had previously sought 

asylum in different EU countries.

Another problem with the current age determination procedure is that children now 

have the burden of proof of age in court added to the other problems they already face in the 

UK. A social worker reported that it was becoming increasingly difficult to find experts 

willing to give evidence in court. It is significant to note that no social worker mentioned the 

impact of age disputes on the services they provide to UASC. This striking given that age
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disputes and continuous age reassessments and impact on the experiences of the child in the 

UK.

In the course of the research, the data from the interviews with separated children and 

various categories of professional and stakeholders suggest that another rich source of data 

the e-borders programme (discussed in the EU and domestic sections of the thesis) is only 

used for security purposes or for reinforcing the position of the Home Office in asylum 

proceedings. The information is not shared with social care staff to enable them have 

background information about the young person and effectively safeguard and legally protect 

the child or in the case of deceit other children.

Some social workers felt that the paper work, meetings and various forms of structural 

requirements took away the quality time they ought to spend with children and young people 

in care. Conflicting legislative requirements between their duty to care and act in loco 

parentis and the directions from the Home office frustrates their ability to care for age 

disputed young persons, and end of line young persons who have no status as a result of 

having exhausted all appeal rights, are making a fresh application or hold no right of appeal, 

yet cannot be returned to their country of origin or habitual residence because they are 

stateless or for practical or legal reasons beyond their control cannot return home.
Young people who are missing from care also presented a source of concern for social 

work professionals, because it means they cannot mitigate the risks the young people face or 

help safeguard them. Social workers also noted that young people went missing either within 

a few days of getting into care or sometimes when they get bad news from Home Office. One 

social worker said it is common among certain ethnicities and that one of such children who 

go had gone missing within two days of entry into care was later found to have been re

trafficked. The young people who went missing as a result of negative asylum decision and 

lack of status are open to a lot of risk and abuse. For instance, young people who are end of 

line, who have no status and have no right to work or any public funds were reported by a 

social worker to have been found working illegally by Home Office. The social worker 

indicated that some of them disclosed that they earned less than half of the minimum wage 

for their age range.

Another key challenge for social workers located in authorities that are largely British 

or Northern Irish Caucasian is the lack of suitable placements for foster care, ethnic food and 

mosques within the immediate Local Authority environment. For councils that are not too far 

away from London they place the children in neighbouring London Boroughs as statutorily 

allowed by the Children’s Act provisions in order to meet the needs of separated children.
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5.14 Conclusion
In this chapter I have argued that the law is the major tool and basis for action in 

social care practice. The impact of the law is felt in the experiences of separated children in 

social care settings, based on asylum outcomes. An important contextual issue is that social 

care is devolved to the different regions in the UK while Asylum matters are not. Asylum 

law, administration and practice heavily influences and sometimes hinders social care 

legislation and practice with separated children. The legal issue of common law applicability 

of social care case-law mainly developed within the English legal system to other 

jurisdictions within the UK is of significance for across the board improvement of the 

standard of social care practices with UASC. Thus, it is important to inquire into how the law 

is applied in practice by social work professionals as this determines to a significant extent if 

the experience of UASC in the UK is positive or negative.

The chapter has drawn from other legal and practical sources such as jurisprudence 

and relevant case law in social care, policy guidance and practice of social care professionals 

as gleaned from the fieldwork and analysed on the basis of key legal principles. Various 

arguments explored in this chapter have focused mainly around the key debates: The 

foundational voice dominant in the discourse about UASC is serious immigration, economic 

and service access control driven dichotomy between international protection, human right 

based obligations and entitlements, versus the citizenship based access to entitlement in 

practice under UK domestic statute.

The vulnerability of UASC is another key feature which drives the victim discourse 

and conflicts with the resilience, agency and autonomy that propels their survival in all the 

difficulty of their circumstances from flight, to transit, integration, destitution or return. The 

obligation of the duty of care is statute led, and the establishment of entitlement for separated 

children centres on age. Hence, the importance of the age determination procedure to both the 

asylum and social care elements of the legal protection of separated children. Formal age 

assessment is carried out within the social care system and is fundamental to asylum claims 

and entitlements, thus the discussion of age assessment and age disputes.

Social care for UASC should aim to safeguard and ensure enjoyment of rights for separated 

children and young people. Indeed as identified by a social care management staff, the main 

challenge within an institutional setting with its various demands and rigorous systems, is 

caring for children in a way that a normal parent would care for a child.

From the international refugee protection point of view, the crux of the discourse is 

the operation of legal protection in the social care setting and the implementation of lasting
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solutions. The problem is the lack of consideration for participation and the best interest of 

UASC with regards to lasting solutions. The UK has international human and child rights 

obligations towards separated children and young persons. A key barrier to domestic 

enforcement is non-incorporation in legal terms, and in practical terms institutional and 

public attitudes towards migrants. The imposition of domestic immigration legislation over 

domestic child welfare, international human and child rights obligations through public 

interest and immigration justifications represent restrictions to rights and prevent access to 

services which serve the humanitarian purpose of assistance. The domestic rules and various 

other policies and practices are deliberate barriers which directly, indirectly, actually or 

potentially limit access to rights for separated children and young persons. The restrictions 

adapt to each situation to serve these purposes and one of the legal practitioners was apt when 

he commented that “the service provision for separated children and young people starts 

from the point of what cannot be given and what can be taken away, rather than what can be 

done within the domestic rights and universal child rights framework"621. The impact of these 

practices is felt by UASC in their everyday experiences and the kind of adulthood they can 

achieve as discussed in the next chapter.

627PhD field Interview with Community Sector worker 2 and Legal Practitioner 1.
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Chapter Six

The Experiences of Separated Young People in the UK Asylum and Social Care System 

6.1 Introduction
This Chapter is based on the fieldwork and findings from encounter with stakeholder 

groups throughout the research cycle. It presents findings and carries out an analysis of the 

experiences of former unaccompanied asylum seeking and separated children (UASC) in the 

asylum and social care systems in the regions of England and Northern Ireland in the (United 

Kingdom) UK.

The experiences of UASC in the asylum and care systems is also supplemented 

through interviews and second hand accounts of legal professionals who represent them in 

court, social care professionals responsible for their care and voluntary sector workers who 

provide support to them while they are in the asylum and care systems but also more 

significantly when they are either in limbo or destitute and out of both systems.

The previous chapters have provided the statutory framework and foundation for 

locating the processes that determine the experiences of legal protection in asylum and social 

care of former separated and asylum seeking children in the UK. This chapter focuses on the 

experiences of former separated children, when they were in asylum system as children and 

their experiences of social care. Their leaving care and post asylum experiences are also
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touched on in the continuum of the theme of legal protection as children and then young 

persons in the UK.

The findings are set out in phases with striking significant themes drawn from the 

data. The phases are arrival, determination and appeals, returns or integration phase for the 

asylum aspect. For the social care aspect, the phases are arrival, care placement and leaving 

care. The themes run across phases and some have different types of impact that cut across 

phases. The themes and narratives come out from fieldwork findings and responses of 

respondents.

6.2 General findings

In this section the general findings from the field work that relate to unaccompanied 

children and young people are presented. The UK has a system of protection that effectively 

protects a very limited number of young people because it is geared mainly towards 

protection until the age of 17.5. The system has limited measures for resolving durable legal 

protection or solutions to the problems of unaccompanied asylum seeking children and young 

persons. The lack of a holistic UK mechanism that cuts across the immigration and social 

care for resolving what is in the best interest of UASC in the UK or the Country of origin is a 

major legal protection gap. This impacts on the ability of the system to safeguard and legally 

protect UASC at every stage of asylum.

The system incorporates participation in a mechanistic manner that does not truly take 

the child’s wishes into account. Participation of the unaccompanied child is further hampered 

by language barrier, and initial lack of understanding of the complexity of asylum and social 

care processes on the part of the child. The context and foundation of institutional disbelief 

also acts as a barrier to systemic engagement with the child’s legal protection needs.

Particular groups of children and young people are more vulnerable and at different 

stages fall through protection gaps. The groups are age disputed, trafficked, separated 

children outside the asylum system. They also include young people who have been refused 

asylum but cannot return to their country of origin through no fault of their own. Others are 

young persons who deliberately go missing or are re-trafficked, children detained in 

immigration detention centres because they have their age disputed. Another category is 

young persons who were granted discretionary leave to remain, and have been unable to 

renew or vary their leave, destitute failed asylum seeking young persons who have been 

unable to access leaving care services.
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Deliberate immigration legislation and social care practices tend to disable legal 

protection and safeguarding measures in domestic social care legislation, international child 

and human rights treaties. This pressurises social care staff to drop or severely restrict their 

duty of care to vulnerable young persons in the UK asylum and social care system. The key 

legal protection mechanisms in the Children Act and Leaving Care Acts in England and their 

equivalents in other parts of the UK which transpose into UK law key international protective 

mechanisms in the CRC and General Comment No. 6 of 2005, such as care order, 

guardianship and some other protective orders are made redundant in the care of separated 

children.

The current age assessment system is increasingly court-led in its practice and 

resolution. The effect of age dispute is that it is the single most catastrophic event for UASC 

in the country of asylum in terms experiences and impact on access to services. An abuse of 

the age assessment procedure is based on conflict of interest controlled by economic 

considerations bearing on support costs.

There is a deliberately complex, confusing, ever changing, non-child friendly, legal 

and policy framework that does not meet the standard set by the CRC in terms of best interest 

and child participation. Key international child rights principles and norms which cannot be 

legally enforced due to non-incorporation and a deliberate piece-meal approach to the use of 

principles of the CRC. This creates a two tier system, where separated children and young 

people are unable to access legal protection and services comparable to that of other children 

and young people who are in care against the principle of non-discrimination in Article 2 of 

the CRC. This in turn creates confusion among professionals as to the rights and entitlement 

of separated children and young people, with professionals erring on the side of restrictive 

immigration legislation.

The findings reveal childhood experiences of asylum which impact negatively on the 

constructions of the childhood of UASC and in some cases damage the development of the 

child contrary to Article 6 (2) CRC obligations. The asylum structure severely limits choice, 

autonomy and agency of separated children to make decisions about their lives. This 

culminates in a story of continued traumatisation in the country of asylum, uncertainty about 

the future, constant anxiety with stress a permanent feature of existence for separated children 

and young people, contrary to the provisions of the CRC in Articles 3 (best interest), 22 

(special assistance to the refugee child) and 39 (rehabilitation). This section has presented 

the key findings which relate directly to the effectiveness of legal protection of separated 

children and young persons.
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6.3 Arrival Phase

This section presents key findings at the reception or arrival phase of asylum and 

social care in the UK. During the arrival phase the documentation possessed at entry, mode of 

entry and how soon asylum was sought upon entry into UK territory are significant issues in 

obtaining legal protection for asylum seekers and also separated children628. It was 

established in Chapter two that access to asylum is a crucial step in availing international 

legal protection, that there is no mechanism for seeking individual international protection 

from the UK in the country of origin of separated children and that to become a refugee an 

individual has to cross an international border within the definition of Article 1 of the 1951 

Refugee Convention629.

The key asylum procedures at the arrival stage are Age assessment, initial interview, 

asylum application, screening interview. The social care procedures upon arrival are age 

determination, initial and core assessment, emergency assistance and accommodation, care 

placement, referral for legal advice. The key issues and themes during the arrival phase are: 

no history, disclosure, suspicion and disbelief, lack of or issues with documentation, 

confusion, complexity, interviews and questions, lack of information, lack of knowledge of 

what is happening on the part of the UASC, Police detention, forceful questioning, lengthy 

and frequent interviews, inadequate interpretation service, complex asylum application, 

trauma and culture shock.

The separated young people reported during the fieldwork that they found the legal 

aspect of asylum "'strange, confusing, did not understand, could not make sense of it and were 

clueless630” when they first sought asylum in the UK. Only one out of the eight young people 

interviewed sought asylum at the port of entry, three had been in the country for between two 

and a half and eight years before they sought asylum (they were trafficked into the UK for 

domestic labour and sexual exploitation), the other four made an in country asylum claim. Six 

of the eight young people reported that they came into the asylum system through referral by

628 Although not applicable to children as they are not defined as asylum seekers and cared for as children in 
need under the 1989 Children’s Act, the Immigration and Asylum Act 1999 and the Nationality, Immigration 
and Asylum Act 2002 impact generally on Home Office Policy on late applications and on the processing of 
asylum applications.
629 There are exceptions to this, the UNHCR resettlement programme, for example the ongoing Syria Voluntary
Persons Relocation Scheme to which the UK is contributing a few hundred spaces over a 3 year period. 
Available at: http://www.hbc.co.uk/news/uk-26735395; The UNHCR Project Global Resettlement Needs 2014. 
Available at: http://www.unhcr.org/cgi-
bin/texis/vtx/home/opendocPDFViewer.html?docid=5 le3eabf9&query=Syria Resettlement scheme.
630 Key theme arising from interviews with the Young people on their initial understanding of asylum.

195



social services, One Stop Refugee Services, Police and first responder national trafficking 

referral voluntary organisations.

The emphasis upon contact with agencies and entry into the asylum system centred on 

status and the right to be in the UK, rather than an assessment and determination of legal 

protection needs and the best interest of the child with a legal status or return to country of 

origin solution flowing from this. The priority of most of the young people interviewed was 

to be safe. Mariam “at that point when I was found I did not care about anything, the only 

thing that is my priority is to be safe

During the asylum application process the problems encountered by the young people 

interviewed were wide ranging. The most prominent is the interviews and questioning by 

different professionals and agencies, who repeatedly and constantly disputed the credibility, 

logic and coherence of their responses. They also recalled the expectations professionals had 

of them to be able to articulate their claims and answer questions, which according to them 

was not a fair requirement as they did not have the required level of understanding and 

capacity at the time. The young people recalled sometimes being misinterpreted and the 

tendency by professionals to misunderstand young people. This often took place in a non- 

empathetic atmosphere of institutional disbelief, which did not take into account the 

traumatic circumstance of the child or the capacity issues related to age, alienage, education 

and language. Mariam a trafficked young person “/ didn ’t go to school, even though I grow 

up here (had lived in the UK for seven years) I never been to school... it was difficult like 

getting interpreter, the interpreter, say something you don’t saying, maybe the way I was 

brought up that time, I don’t know if I should challenge it, but my solicitor she was amazing, 

because she noticed immediately that I am not comfortable, so she asked for a break... These 

people board (bombard) you up with questions, it is quite of difficult to answer them, because 

you don’t know the right way to answer it, and they expect you to know it, you have to give 

them answer every time, they keep asking question, the same question over and over again, 

maybe you will slip up, they need to find another way of recording it, so that they can listen 

to it over and over again... it’s really depressing... I come from a small village, coming to a 

big city... 1 have passed through hell already, not many people survive it”.

The main issues to come out of this are the mental state of the young person who has 

lived in a traumatic situation of servitude for seven years, repeated re-traumatisation due to 

reliving the situation in an endless process of aggressive questioning, the lack of capacity in 

terms of language, education and exposure, lack of recognition of the child as a victim of 

abuse. All these impinge on the responsibility of the UK as a State Party to the Trafficking
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Convention and its duties under the CRC. In particular the situation engages Articles 2, 3, 12 

in line with evolving capacities, 19, 20, 22, 32, 35, 36, 37 and 39 of the CRC and duties of 

protection of child victims under the Optional Protocol on the sale of children, child 

prostitution and pornography. She should have been treated like a child victim of abuse. All 

actions should have being in her best interests, and her participation should have 

acknowledged her evolving capacity. Her situation engages the duty of the UK as a State 

party to the CRC under Article 19 to protect her from all forms of physical or mental abuse, 

neglect or negligent treatment, maltreatment or exploitation and duties under the Optional 

Protocol on sale of children, child prostitution and child pornography. Further there is a duty 

to identify, investigate, treat and provide effective support under Article 19 CRC and s 41 

Children Act. Additional special protection and assistance responsibilities exist under 

Articles 20 and 22, because she was deprived of a family environment and unaccompanied. 

She was protected under the following measures from cruel, inhuman and degrading 

treatment, exploitation prejudicial to her welfare and trafficking under Articles 32, 35, 36 and 

37(a). Finally, action should be taken in her best interest under Articles 12 and 39 to provide 

appropriate measures for her physical and psychological recovery in an atmosphere that 

fosters health, self-respect and her dignity as child and a person.

Upon first contact with system or at arrival, some of the young people experienced 

suspicion on the part of the Home Office and local authority, with regards to their age and 

asylum claims. Age dispute was sometimes triggered by disbelief on the part of asylum 

officials and social care staff. This was due sometimes to the false identification documents 

used by smugglers and traffickers to bring separated children into the UK. In a particular 

case, the false testimony of those exploiting the children for domestic labour was the cause of 

age dispute, the traffickers were believed. In another case the discovery of false identification 

was made by the Home Office based on finger print screening under the EURODAC system 

discussed in earlier chapters and it created a problem of credibility, which led to entry into 

the criminal justice system for another of the young people interviewed. Separated children 

rather than being treated as victims of trafficking and child abuse with a corresponding child 

protection and safeguarding response are criminalised when they have either been smuggled 

or trafficked into the UK by the use of false documentation. In certain instances it engages
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Article 31 Refugee Convention obligations not to impose penalties on account of illegal entry 

or presence631.

Some also had problems with the interpretation service, because the interpreters 

provided spoke and understood a different dialect of the same language. The interpretation 

service is important because it impacts on their claims, communication of their asylum story 

and care needs.

Disclosure and lack of trust was a main issue for all the young people involved in the 

research for various reasons including: traumatic past experiences, pain of constant recall, 

lack of understanding of the need to give all the information they have to aid the 

determination process, fear for their safety and that of their families, misinterpretation of 

disclosure, fear of return, not knowing who to trust and the lack of trust of professionals.

6.4 Asylum Determination and Social Care Protection
In this section the findings from the asylum determination, social care planning and 

placement phase questions are presented, discussed and analysed. The general theme to arise 

from the narrative and experience of asylum by separated young people was “very stressful, 

really so difficult and not a good experience ”, the lack of a timely decision and the limbo of 

waiting for an outcome was described as “unbearable”. The length of time it took to process 

asylum applications was mentioned as a key issue that impacted upon the mental health, care 

planning, durable solutions and transition into adulthood for by both the young people and 

the professionals. Savi “you are gonna go mad, the waiting is very difficult and stressful, you 

are anxious all the time, you are under pressure ”

They described the feeling of being in trouble, feeling they had done something 

wrong, continued anxiety, despair of not knowing what would happen, feeling restricted, 

inability to grasp the adult reasoning around asylum and care support in the UK, feeling 

overwhelmed, not feeling protected over the protracted periods of time the various court and 

administrative procedures took.

The process of going through various court processes interminably to challenge 

various aspects of provisions for their protection such as judicial review of age determination 

process, challenge of social care provision post age resolution, appeal of asylum 

determination outcome both positive and negative to secure more durable and appropriate

631 Prosecution for the use of false documentation under Section 8(3) of the Asylum and Immigration (Treatment 
of Claimant, etc.) Act 2004 contrary to the Article 31 of the Refugee Convention and Article 8 (2) of the CRC. 
It also goes against the recommendations of Paragraph 5.16 of UNHCR 1997 Guidelines on Policies and 
Procedures in Dealing with Unaccompanied Children Seeking Asylum.
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legal protection. The challenge of social care and after care provisions in court to secure 

adequate care to safeguard their best interest after age disputes or after care for those that 

secured a status until age 17.5.

The fact that the young people did not know their rights especially with regards to 

social care, during the asylum determination phase, preparation for appeal and fresh 

application runs through the data. This made young people reluctant to ask questions. Some 

did not know who to ask questions initially. They feared the authorities and the constant 

reassessment of age. They were terrified by threats of return to country of origin by social 

services. This was evident in their recall of initial contact with asylum and social care 

authorities. This in addition to their previous traumatic life experiences impacted hugely on 

their ability to trust and provide the best personal testimony to support their asylum claim, a 

lack of documentary evidence and lack of recognition of the documents they held was also a 

major challenge. The children were not given the ‘benefit of the doubt’. Anita sums up the 

main issue from the perspective of a separated child on arrival “children in this country, they 

know their right from nursery, you are not brought up the same way, you don’t question 
authority”.

Some young people recalled being confused by the powers of social care staff, foster 

parents and asylum decision makers. They recalled a feeling of relief and feeling a burden lift 

when they discovered through support organisations and their solicitors that actions could be 

challenged. Despite this, most of them had to be convinced to take up a challenge in court as 

they felt exhausted by the rigour of the various legal procedures. Some did not go to court 

despite advice to do so because they were traumatised, terrified and exhausted by the asylum 

and social care processes.

They also noted the mostly positive attitude, support and belief by voluntary sector 

staff that they faced genuine and sufficiently serious threat if returned to their country of 

origin or fell back into the hands of traffickers. Former UASC noted a positive difference in 

treatment and delivery of services. One of the most valued services was Peer Support Groups 

run by Voluntary Children’s Organisations, foster care, counselling services, court appointed 

guardians, advisory and support services run by the Refugee Council and various voluntary 

organisations such as Law centres. Voice of Young People in Care Northern Ireland, 

Children’s Society, National Children’s Bureau, NSPCC and support by some social workers.
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6.5 Treatment by Statutory agencies after initial refusal
The lack of knowledge about asylum or rights had the most impact after initial refusal of 

asylum by the Home Office. In comparison to other children in care, UASC felt that because 

they had no knowledge of their rights initially, they were refused or given minimal service 

provision by social services and did not know they could challenge Section 4 cashless adult 

asylum support.

Tara after refusal: “oh you can’t have this, oh you can’t have that”. As a result of initial 

refusal and age disputes, some of the young people missed out on essential services such as 

education, because they were deemed above statutory school age and for some of them their 

needs could not be met in mainstream schools.

Mariam a young person was trafficked to the UK by someone she assumes to be a distant 

relative for domestic servitude, when she was about six years old with only a brief attendance 

at school in the first year of primary school in her home country because her grandmother 

whom she lived with couldn’t afford the fees. In the UK she never attended school, saw a GP 

or existed in the system during the nine years she spent in servitude and she did not have the 

opportunity to learn English. She required one to one tutoring to achieve literacy and 

numeracy as she was undergoing extensive therapy to help her recover from the trauma that 
was her childhood. Her age was pieced together in an age assessment by social services. 

Home Office disputed the assessed age, discredited her asylum account and said that she 

lacked credibility. As a result of the age dispute, her education suffered and social services 

decided to stop all services to her and withdraw her from foster care. Her foster mum told 

social services that “Ijust can’t throw her out, she is vulnerable”. Mariam said “no one was 

there for me, only my foster muni”. By the time, the age dispute and asylum application went 

to judicial review and appeal respectively she was above eighteen. The court upheld social 

services initial age assessment supported by evidence from her foster Mum, her therapist, 

Refugee children’s panel, medical professionals, voluntary organisations working with her 

and other professionals. She was granted discretionary leave to remain by the Home office, 

her Solicitor advised her to challenge the decision for a more secure status. She was terrified 

of going through the ordeal of the legal challenge process, but eventually her Solicitor 

convinced by her and her case was successful on Appeal. The fact that Mariam was believed 

initially by social services, professionals working with her, supported by several 

organisations, her foster Mum and her solicitor made a difference to the outcome of her case.

The underhand advice given to her to accept she was not a child, that she would be 

better off and be independent when her age was disputed shows that the research claims that
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vulnerable children are disbelieved and tricked in the asylum system is true632. This has an 

impact on how the integrity and fairness of the asylum process in the UK is viewed by 

stakeholders in the process. More importantly, the human cost is that, it opened a vulnerable 

girl to more trauma, she was let down by statutory officials who had the duty to protect her 

and act in her best interest. Ultimately this cost her what was left of her childhood, 

considerable mental stress and exhaustion form prolonged litigation in different courts about 

different issues. Her lack of capacity as a child is also key in that she did not know the impact 

of being an adult or the rights attached to being a child nor indeed the impact such a decision 

will have on services that would help her transit effectively into adulthood. The other 

consideration is the cost to UK tax payers, more in terms of resources and money expended 

in the asylum and social care system, funds that went towards legal aid and additional 

therapy. Mariam’s initial reaction towards the legal challenge of Home Office decision and 

the standard of her care by her solicitor: "you crazy woman (solicitor), you want me to go 

back to court again, / felt like slapping her, they are not worrying me anymore, just let me be 

and make sense of my life..."

Sometimes it is necessary to challenge asylum and social care decisions in order to 

secure a better standard of legal protection and social care, but the research found that young 

people were overwhelmed by protracted court cases and very reluctantly challenged decisions 

and in some cases just let it go. Case-law indeed provides for the view that "children are often 

not good judges of what is in their best interests"633. It could be argued that the system is 

made so cumbersome and complex to frustrate children and young people who do not stand a 

chance at that point, because they simply do not understand that their future depends on 

fighting on. Mariam "no wonder my solicitor advised me to go to Court, it’s like a package, 

your education, your accommodation, everything depend on your status, thank God l didn ’t 

have to handle things myself, I would have made a mess of things”.

The importance of quality legal advice and constant adult presence in form of a 

guardian cannot be over-emphasised in relation to the protection of separated children. She 

was initially in awe of the fact that her Solicitor could sue Home Office on her behalf. She 

was unwilling to go through the anxieties of the court process, evidence and testimonies 

again. This establishes the fact that most UASC have no knowledge of their rights or

632 Williams R. and Kaye M. (2010) At the End of the Line: Restoring Integrity of the UK Asylum System, 
available at: http://www.refworld.org/docid/4cb81c902.html accessed 21st March 2014: Children’s Society 
(2012) Into the Unknown.

633 R (Liverpool City Council) v Hillingdon London Borough Council [2009] ECWA Civ. 43. Paragraph 32.
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entitlement, safeguards within the system and are no match against the rigours of the 

adversarial system. The system in practice attempts to frustrate asylum seekers in general in 

order to get away with the least form of protection irrespective of the vulnerability of the 

UASC involved or legal obligations to apply the highest standards in line with Article 41 of 

the CRC.

Reducing the number of asylum seekers has been a target of successive Labour and 

Conservative governments. David Blunkett the former Home Secretary under Tony Blair 

suggested in 2002 that the Director-General of the Immigration and Nationality Directorate of 

the Home Office be given a ‘free rein to do whatever he likes to cut asylum numbers’. This 

resulted in ensuring that as many asylum seekers as possible had their initial application 

rejected, even if the rejection was spurious and later overturned on appeal. The aim was to 

show the asylum system as not worth bothering about, so miserable that no one will bother to 

apply634. The Conservative Government has progressively limited the right of appeal and 

access to judicial scrutiny, the impending 2014 Immigration Bill contains further restrictions 

within a context of legal aid removal achieved in the 2012 Legal Aid Act635.

6.6 Impact of Lack of Status and Documentation
The issue of lack of documentation cuts across asylum phases, for instance during 

asylum determination, renewal or extension of status applications or when awaiting an appeal 

outcome young people’s documentation is held by the Home Office. Lack of status covers the 

period before an asylum or appeal outcome, when an asylum claim has been refused and after 

appeal rights have been exhausted.

Lack of status impacts on every aspect of young people’s life, David on lack of status 

“it is scary, without status you are not like everybody...you are like nothing... you don’t 

understand... you are not human”. In some cases it is the assumption by professionals and 

key institutions such as educational institutions, that UASC are not entitled to services 

because they are subject to immigration control or lack an immigration status and failure to 

pass information on to UASC. Tara expressed the difference in treatment and was quite 

upset “Sometimes small grant and some other things may come up through social services or 

in College, no one will tell you, even the ones based on results achieved by students... if you 

go sometimes they will tell you to provide documents...and you don't have like proof of status

634 Rutter, J. (2006) Refugee Children in the UK, Open University Press, pp. 88-89.
635 Legal Aid, Sentencing and Punishment of Offenders Act 2012; Joint Committee on Human Rights 8th Report, 
Legislative Scrutiny Immigration Bill, House of Lords &House of Commons, 1 llh December 2013. Available at: 
http://www.publications.parliament.uk/pa/it201314/itselect/itrights/102/10202.htm
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and passport, you can’t apply”. In some instances this could be as a result of the expectation 

that all children of a certain age can read and speak English. Other disadvantages suffered are 

being unable to open Bank Accounts “keep your money safe or save some money”. The 

inability to work and other restrictions makes separated children who lack status different 

from other young people, Mariam and Tara “you can’t work like others and have money”, 

“you can’t travel or be free like other children, and the most important thing is that you can’t 

plan or know what your future will be”. Separated children and young people are human 

beings and should enjoy rights that stem from international children and human rights 

protection as discussed in Chapter 3. The best interest of the child and non-discrimination 

principles of the CRC should weigh significantly against other considerations in this respect. 

This also engages Article 4 rights on economic, social and cultural rights, furthermore the 

children are ignored and their Article 12 right to participation is totally ignored as they suffer 

in silence. The actions of the various institutions are tantamount to neglect in terms of Article 

19 and their entitlement under Article 20 because they are separated from their family and 

entitled to special protection and assistance.
When asked which particular problems were less bearable problems: Khalil sums up 

the situation of lack of status and documentation “when you come to the UK you are living 

destitute, you only think of where you are going to live and sleep, you won’t know about any 

support, you won’t think about learning English, education, other activities, when you get 

accommodation, you start thinking a wee bit why you are in this situation, understanding 

how life works in the UK, it is matter of priority when you are an asylum seeker, the most 

demanding things at the moment overshadow every other thing ”.

The asylum process for young people is a challenge, the young people felt they had no 

control over their life prospects, a clear uncertainty about their personal circumstances and 

future. They could not do basic things other young people do, or everyday things like 

plar.ning or envisioning a future, participating in society, saving money, working, travelling, 

things that other human beings take for granted is beyond their reach or uncertain at any point 

where they lacked status and documentation.

A key finding is that children who are between 17 and 18 at the time of application 

are more vulnerable because they usually lack a right of Appeal because of certain legislative 

provisions636, they very quickly move through different statutory placements, twists and turns 

and generally end up with a section 4 support or destitute, while pursuing fresh claims or

636 Under the Provisions of Section 83 of Immigration Nationality Act of 2002, asylum has to be granted for a 
pericd exceeding one year, for a right of appeal to exist.
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regularisation of status post 18637. Section 4 was designed to be a deterrent short term 

support, however evidence suggests that it is used long term meaning that young people live 

in persistent poverty and are unable to transit effectively into adulthood as they lack access to 

the necessary services. Children are at a disadvantage in comparison to adults just because 

they happen to be at a transition age at the time of asylum or are granted asylum until 17.5.

They are moved on to limited adult support in terms of access to services with a few 

differences in some cases, sometimes just in terms of access to limited educational courses, 

within the space of a few months they are expected to have overcome trauma, achieved 

independence, fend for themselves and return to their country of origin. Safeguards such as 

having a relevant adult present at interviews are not upheld in practice, some of them are not 

taken into care at all, so lose out on statutory aftercare provisions based on protection 

responsibilities that Local Authorities have towards them. Where their asylum application 

and appeal fail, the effects of lack of protection afforded children and young people in 

transition to adulthood are almost totally absent and the effects are devastating, especially for 

children who come into the UK between the age of 17 and 18.

Another complex category are those whose application are considered after they have 

turned 18. Kahil and Sarah were over 18 by the time their initial asylum application was 

determined and went to Appeal. Kahil: “After a negative Appeal decision, no cash support, 

accommodation stopped...! survived by living with friends, until fresh claim was put in, 

because I had to wait for documents from my country and have them translated into 

English...after I put in afresh claim, I was switched to zero card no cash support (Section 4), 

you are not getting same support as an (adult) asylum seeker...! was accommodated in a 

house with older people average age 28-40".

Article 19(2) (d) the European Union Reception Directive, Council Directive 

2003/9/EC provides that children above 16 may be housed with adults. Khalil’s experience 

engages Article 25 duties on administrative assistance and key principles of human dignity 

are at the heart of the matter.

Once children attain the age of 18 and have not been granted refugee status, indefinite 

leave to remain, family life or humanitarian protection status. They effectively lack legal 

protection. Whereas the 1989 and 2004 Children Act as discussed in the social care chapter

637 Section 4 Immigration and Asylum Act 1999 provides an Azure Card no cash £35 per week support which 
can be used for purchases in a limited number of supermarket which cannot be carried over. There is no choice 
of housing with shared housing. It is available for a short term to destitute asylum seekers, during fresh and 
human rights claims, judicial review, where no safe route exists to travel back to country of origin and the 
asylum seeker is unfit to travel.
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provide for after care for UASC as former relevant children who have been in care for up to 

13 weeks, Schedule 3 of The 2002 Nationality, Immigration and Citizenship Act provides for 

removal of support from failed asylum seeker young persons except it would breach their 

human rights under the provisions of the ECHR and corresponding Human Rights Act (HRA) 

provisions. These pieces of legislation which govern the transition stage at 18 contain 

conflicting principles. The Social Care Acts are tools that either grant access to social care 

based on the eligibility criteria, and Schedule 3 of the 2002 Asylum Act and immigration 

legislation removes protection totally. A human right assessment is carried out by the local 

authority under the HRA to determine that the young person will not suffer inhuman and 

degrading treatment as a result of withdrawal of services. The human rights assessment itself 

is not guided by any key uniformly developed guidelines. Challenges to a negative 

assessment are usually brought under the leaving care Acts with human rights and 

vulnerability considerations as an add-on.

It may be suggested that the persuasive factor is not human rights considerations 

under the Human Rights Act, but the fact that payment of maintenance by Home Office stops 

three months after the UASC turns 18. At the level of analysis it is suggested that the fact that 

the Home Office controls the funds, it uses this effectively to achieve its aim of immigration 

control. As for the Local Authority, it may be suggested that they have varied conflicting 

duties thrust upon them at the same time: first the duty to safeguard and protect under the 

social care Acts; second the duty to implement immigration decisions by removing services; 

third under the auspices of s 129 and Schedule 3 of the Nationality, Immigration and Asylum 

Act 2002 to report information on former UASC who have not been granted protection to 

Home Office; fourth, to carry out a human rights assessment, provide assistance and bear the 

costs, if the former UASC will suffer inhuman and degrading effects to their rights. Finally it 

is obvious that a conflict of interests is apparent both on the side of the home office, which 

controls immigration and holds the purse strings and the local authority who bear the cost if 

they make the decision to continue support on human rights grounds.

The key issues are that the Home Office an executive arm of Government has the 

responsibility to implement the human rights obligations of the UK within the international 

legal protection framework, while at the domestic level, it has the duty of immigration 

control. Social Services have the duty to action rights of children and young people, 

safeguard and protect them within the social care setting. The CRC’s Article 2 non

discrimination principle applies to all children irrespective of status, the Children Act and
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Leaving Care legislation apply to all young people, but the immigration rules decipher who 

can enjoy after care rights.

The UK Supreme Court however ruled in ZH (Tanzania) v Secretary of State for the 

Home Department6™ that the question of the best interests should be considered first and that 

no other consideration could outweigh these interests. This ruling leaves no doubt as to which 

consideration should take precedence. However, in practice the application of the best interest 

principle faces some challenges as the experiences of the young people as children indicate. 

This is because the legal, policy and practice framework as discussed in previous chapters 

operate in parallel and sometimes in conflict with each other. A holistic best interest 

Assessment and Determination Procedure as recommended by key international institutions 

such as UNICEF and UNHCR, expounded in the child rights section chapter 3, would 

eliminate the piecemeal consideration at different stages and by different professionals, which 

leaves room for improbable interpretation of the legal rules that apply, achieve better legal 

protection and save costs.

A key protection gap that occurs is that former separated child because of the constant 

fear of removal from the UK and lack of legal protection go missing, the children do not stay 

in contact with their lawyers or statutory agencies such as social services because. This is 

because Social Workers have the responsibility to inform Home Office of the whereabouts of 

separated young people, this makes deportation easier639. Non-governmental organisation 

advocacy professionals interviewed said that some social workers and local authorities go 

over and beyond what is stipulated in the legislation and give every kind of information they 

can lay their hands upon about the young person. This engages the right to privacy under 

Article 16 CRC, the duty of confidentiality owed young people under social work 

professional values, the Data Protection Act and UNHCR Guidelines640.

In Northern Ireland no funding is provided by the Home Office for the care of UASC 

unlike in other parts of the UK, because as at the time of the research fieldwork the numbers 

catered for in Northern Ireland yearly was below the threshold set by Home Office Grant 

system. Northern Ireland Social Care and Health Trusts caring for UASC did so out of their 

own social care budget641.

638 ZH (Tanzania) v Secretary of State for the Home Department [2001] UKSC 4.
639 Section 129 of the Nationality, Immigration and Asylum Act 2002.
640 UNHCR (1997) Guidelines on Policies and Procedures in Dealing with unaccompanied Children Seeking 
Asylum. Paragraph 5.16.
641 The threshold number is 44 separated young persons for local authorities to benefit from funding from the 
Home Office Support Grant for expenditure made in provision for separated children in their jurisdiction.
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The impact of funding after care services for separated children makes the provision 

of aftercare an economic decision where they have no status beyond 18 and have no access to 

central State social security benefits. The heavy burden of financial costs in the face of the 

current welfare cuts and changing policy provisions, creates a conflict of interests where 

former UASC are concerned. This is because most are granted discretionary leave until 17.5.

6.7 Importance of Legal Representation and the Problems with Legal Services

The focus here is how separated young people came to understand their situation from 

a legal perspective, what type of legal services they received, the things they appreciated the 

most about the services and what problems they faced. It is evident that the lack of a guardian 

who understands the system and is on the side of the child is a key gap. It is not enough to 

have various professionals working in parallel in different systems without a clear 

understanding of what is going on.

6.7.1 Explanation of legal procedure
The legal procedure was explained to separated young people by various 

professionals such as voluntary sector workers, first responder agencies, foster parents, 

refugee and care by Solicitors and in England Refugee Council advisors. Various creative 

tools were used to explain the legal procedures to them when they came as children. One 

young person recalled her Solicitor drawing and describing the sitting arrangements and the 

roles of different people in the process to help her understand when her case went to Appeal.

6.7.2 The Importance of legal Advice to legal Protection
When they arrived in the UK, all the young people did not recognise the importance 

of Legal advice and representation or the complexity of the asylum process. Tara “I made an 

appointment with a Solicitor, then Police came to take me away, / wish I had a Solicitor, then 

they would not have taken me away... The Solicitors they looked for me...my solicitor was 

like a solicitor or responsible adult has to be there for it (fingerprinting and screening) to be 

done properly, so it had to be done again, my solicitor was like do you have money, I said yes 

£1, I thought I had to tell her everything, she said like money in your account, when I 

remember, / laugh...I didn’t know how a Solicitor would help... ”. Mariam on the importance 

of timely and quality legal advice: “If not for legal advice, I won’t be here, I probably won’t 

make the right decision, because you don't know your right...they (Solicitors) establish what
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your right is, I probably won’t know the right thing at the right time, it’s like a package your 

housing, education, everything depends on your status

When asked the importance of timely and quality of Legal advice in achieving 

protection, the young people were able to identify the importance of legal advice and 

representation and its impact on their rights after going through the asylum system. Hamid 

“yes of course... why (prompt), well... to get things clearer in your head, you have to present 

your story in a logical way, that you are saying a genuine story, you are not waffling... ”

Some of the young people had gone through vital parts of the asylum process without 

any responsible adult or a solicitor. Some young people felt that personnel took advantage of 

their naivety. This shows evidence of some gaps in terms of procedural safeguards and duty 

to safeguard children most of these professionals have under UK statute and international 

law642. Tara “When I was in the hostel, after the screening interview, even though they took 

my finger prints, they didn’t tell me that you need a lawyer or something. ..I didn ’t get advice 

early, you need someone to advice you, / did not understand anything. The advisor was 

telling me to get a solicitor, I was feeling like I had a choice, if you have someone telling you, 

you have to, she did not really break it down to me, tell me the consequences... ”

6.7.3 Quality of Legal Representation and Problems with Legal Services
The experience of legal representation was mostly positive. Two of the eight young 

people felt their legal representative did not defend them well or provide good services. There 

were also differences in the quality of legal service received. These two young people 

engaged solicitors independently, whereas the other young people were referred by the 

Refugee Council in England to Solicitors, or were represented by non-profit organisations 

such as Law Centres in England and Northern Ireland and those who were referred by 

friends, other adult asylum seekers or relatives to a legal practitioner. The two who sought 

legal representation independently had less positive experiences and outcomes, some cases 

were poorly prepared and consequently refused asylum, most were not advised to go for an 

upgrade appeal and they found protection beyond 17.5 difficult to achieve.

Positive experiences and good practice related by the young people have been put 

under the headings of representation, explanation and other additional support. 

Representation: Legal representatives who fought their cases, understood the different

642 Section 17. 1989 Children's Act; Article 18, 1995 Children Order (Northern Ireland); Section 11, 2004 
Children Act and Section 55, 2009 Immigration Act.
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elements in complex cases such as trafficking, explained the rights attached to the status they 

were granted, were judged competent by the young persons and other professionals.

Explanation and Information: explained the possibility of positive and negative 

outcomes, explained the process to them through interpreters, read the interview record to the 

young people and had it translated into a language understood by the children, constantly 

updated, explained the rights attached to the status they were granted, explained their rights in 

social care, drew and used organograms to explain the asylum system clearly.

Other additional support- some legal practitioners put in extra hours of work, prepared 

detailed documentation over a long period of time, made them feel comfortable, understood 

their body language, rescheduled legal interviews when they were traumatised, referred them 

for appropriate support such as counselling. Some of the young people were in pretty bad 

condition in terms of their mental health and their ability to cope at the time of going through 

the asylum process and required further expertise on the part of legal representative to 

achieve a thorough representation of their cases. Tara “...even interview with my Solicitor I 

can’t make a sentence...I start crying...! don’t talk we cancel, I can't explain to you the way I 

was feeling... ”

It is clear that some of the children were clearly still suffering from the effects of their 

traumatic pre-asylum and post trafficking experiences. This was aggravated by the 

peculiarities of the asylum process, even as they struggled to cope. The question is, was their 

welfare and best interest taken seriously into consideration and did this drive the processes, 

were they allowed enough recovery time? The asylum system is rigorous and the set timeline 

for submission has to be adhered to. However, there are new policies643 for trafficked 

children that allow for recovery time. Other severely traumatised children do not have 

recovery time.

The availability of quality legal services has a significant impact on the legal 

protection of separated children in the asylum system, especially UASC with complex cases 

that involve age dispute, criminal prosecution as a result of events related to trafficking, 

social care litigation, young people who have exhausted their rights of appeal or making a 

fresh application as a result of new information that has come to light or negative change in 

the conditions in their country of origin. Some of the young people because of the complexity 

of their cases had various solicitors dealing with different issues on their behalf. Tara a

^ Draft Modern Slavery Bill and other Initiatives; Lipscombe, S. and Beard, J. Human Trafficking: UK 
Responses. House of Commons Library, SN/HA/4324, 13th January 2014; House of Commons Library 
Standard Note 6792.
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trafficked young person had a criminal solicitor who worked on false identity documentation 

charges, the documents in question were used to traffick her, an immigration solicitor 

working on her asylum appeal, a community care solicitor working on age dispute and later 

social care service delivery. She said it was very difficult and that she had to change her 

criminal and immigration solicitor. Asked about why she was advised to change her previous 

criminal solicitor. Tara “That one, like when you have a Solicitor and you feel like you have 

no Solicitor, the lawyer (criminal lawyer) was not knowledgeable, my Solicitor (the new 

Immigration Solicitor) she is the one that used to tell him what to say, send letters and phone 

him... he didn’t know anything about trafficking or fake passport...so when I went to court he 

didn’t say anything to defend me, when I changed my Criminal Solicitor and the case was 

dropped, / was so happy, so that’s why I trust my Immigration Solicitor".

This corroborates other researches and findings that there are problems with 

competence and availability of quality legal services to UASC644, especially in complex cases 

and appeals. For instance cases of trafficking represent an area of legal skills shortage. This is 

a key challenge to the achievement of legal protection for separated children and young 

persons. Hamid “My concern with the Solicitor (Immigration), leaving things to the end, if 

we have two months, he will call you a day before, the quality of the service was not great, 
(prompt- what exactly) lack of communication between me and my lawyer, I try to get an 

appointment...last minute rush that is the problem ”.
The quality of legal service is still varied, there is evidence of good practice and 

improvement in awareness of the issues surrounding lone child asylum and legal protection, 

providing services for young people is unique and requires a skills base that will facilitate 

disclosure which may be time consuming and not achievable within the current legal aid 

constraints645.

Trafficked Young Persons with the need for different types of legal expertise found it 

most difficult to get the right legal representation, essentially getting criminal lawyers who 

understood issues around trafficking and how to navigate criminal liability for false 

documentation under Section 2 of the 2004 UK Immigration Act. Other criminal charges 

include inciting and controlling prostitution for gain, keeping a brothel, theft and cultivation

644 Brownless L. and Smith, T. Lives in the Balance: The quality of immigration legal advice given to separated 
children seeking asylum, Refugee Council, February 2011.
645 CORAM Children’s Legal Centre, Navigating the System: The Provision of Services to unaccompanied 
young migrants
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of cannabis plants646. The International guarantees under the international and regional 

trafficking treaties, Article 31 of the Refugee Convention which deal with the special 

situation of refugees and in relation to children and the foundational issue of capacity to give 

consent to be trafficked are obviously not the central issue in the administration of legal 

protection of trafficked UASC. A key fact is that the only way the majority of children can 

enter the UK alone is through false documentation because there are no legal immigration 

routes of entry for lone children in the immigration system except children of the 

exceptionally rich coming to school in private Schools in the UK. The Committee on the 

Rights of the Child recommends in light of article 9, paragraph 3 of the Optional Protocol on 

the sale of children that the UK protect the rights of child victims through the establishment 

of a clear obligation of non-persecution in the criminal justice system and ensure they are 

treated as victims rather than criminals by law enforcement and judicial authorities647. Other 

challenges trafficked children face include the guarantee of access to and knowledge of 

compensation for child victims for violation of their rights across UK regions especially in 

the devolved administrations of Scotland and Northern Ireland648.

Putting in fresh claims for asylum is also an area where UASC face challenges. 

Hamid "legal Aid, for the fresh claim submission, at first my Solicitor said he can’t provide 

the services, later it became a matter of emergency (urgency), because of the documents we 

received for the fresh claim, and they replied and said we will get the legal aid...legal aid 

was refused initially for the fresh application because they felt that the documents with the 

UKBA are irrelevant to the case and will not make any difference to the previous asylum 

decision

Another problem was finding child friendly competent solicitors. Most of them are 

oversubscribed and UASC had to make substantial journeys to London, where most of the 

good law firms and voluntary organisations for legal advice are situated. In Northern Ireland, 

for those in the Northern Trust and young people placed in foster care outside Belfast, they 

also have to make the journey to Belfast Law Centre or other Solicitors in Belfast City.

The young people perceived as quality legal service, legal service provision that is clear, 

systematic, frank and positive outcome driven. Mariam "she kind of like break it down, she

646 Op. Cit. n 144. Concluding Observation on the Optional Protocol to the Convention on the Rights of the 
Child on the sale of children, child prostitution and child pornography. CRC/C/OPSC/GBR/CO/1, 13th June 
2014, Advance Unedited Version. Paragraph 38 (a).
647 Concluding Observation on the Optional Protocol to the Convention on the Rights of the Child on the sale of 
children, child prostitution and child pornography. CRC/C/OPSC/GBR/CO/1, 13th June 2014, Advance 
Unedited Version. Paragraph 39 (a).
648 Ibid. Paragraph 39 (e).
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kind of straight to the point, frank and then fair at the same time.. dfeel comfortable with her, 

because gradually l came to know that she’s not against me that she’s with me, because 

sometimes it’s result you see from what the person has done before that make you trust them, 

yeah, she was the one that found my counsellor, and she did update me very well. If they 

make this decision, then we take them to this court, she used to like tell me everything 1 need 

to like know, and she used to tell me I don’t want to give you false hope, so I have to tell you, 

if we do this we might get this, even though I don't wanna hear that. She explain everything 

to me clearly, she used to draw like, Home Office, the court, if it’s negative we need to go to 

like higher court, even if I forget everything, / remember the drawing”.

The young people and Professionals identified the problem of high demand for legal 

practitioners who are good and provide child friendly services. Tara “everything step by 

step, that is why my statement like took long, my Solicitor she’s like doing her job at the same 

time she cares for young people, so she found herself taking like lots of cases, so it took 

longer but she used to explain everything to me ”.

6.7.4 The Appeal Process and Post Appeal
A Young Person recalled a feeling of having his say and being listened to properly for the 

first time in the asylum system during the Asylum Appeals process. Hamid “it’s not 100%, 

but you get to have your say and they listen... you answer all the questions raised”.

A trafficked young person Mariam recalled the Judge saying during the asylum Appeal “The 

Judge looked at me and said no I don’t want her to listen to all this again, I think she has 

done enough and she is too young, you don’t need to be here, go and get refreshment".

A young person recalled getting to court and the Home Office Presenting Officer was 

yet to go through her file or read the evidence and the interview transcripts. They felt their 

experiences were not taken seriously. Mariam “when the lady with the wig (Judge) asked 

her ('Home office Presenting Officer) have you read the file, she said it’s not something you 

can go through within the short time I have...she just take it easy peasy, coming there not

reading it.... it’s really hard the way people deal with things, you are not an animal, I don’t

really want to go there... really...it’s not something you want to keep remembering”.

The research finds that a positive Immigration Appeal decision and the legal status 

arising from this positively impacts on access to services. Tara “After successful Appeal they 

don’t feel like they have any choice, they can’t fight you no more”. Most of the young people 

identified this stage as grudging acceptance of the Appeal outcome, which does not bring 

back the years they have lost, especially in terms trauma and access to education and training.
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6.8 Social Services
Most of the young people who took part in the research said that they did not have a 

good relationship with social services. They described their experience of social care initially 

as traumatic. Some felt that Children’s services used their power to evade responsibility for 

care until after a successful Appeal and Court age determination challenge. Age dispute is a 

very significant aspect of research with separated children and young people and impacts 

very severely on their legal protection. Legal protection, social care and access to services of 

separated minors is age determined, its resolution most times takes a long process of re

assessments and litigation. Its impact lasts into adulthood as certain statutory requirements to 

have been in care for 13 weeks, have a care plan in place by 16 or a pathway plan post 16 is 

missed. A lot of damage is done to the education of young people and local authorities are 

reluctant to comprehensively fund young people at the correct level until litigation is 

threatened or takes place. A good proportion of the young people interviewed were age 

disputed and this may have influenced the findings.

Separated young people felt social services are not much help and cooperated because 

of successful court outcomes or threat of court action regarding social care provisions. A 

young person also recalled social services being dubious and trying to pressure her solicitor 

into dropping a Judicial Review into the conduct and outcome of her age assessment by 

social services when they were advised by their solicitor (local authority solicitor) to re

assess based on evidence gathered by her solicitor and the lack of procedural safeguards in 

the previous age assessment carried out by the local authority. The local authority wanted the 

case dropped without carrying out a proper age assessment or giving legal assurances as to 

change or planned changes in services provided for her care.

Bodies and professionals with responsibility, expertise and knowledge in child 

welfare and development have not rigorously provided holistic, well-constructed arguments, 

ideologies and sustained campaigns that provide counter arguments to a political and populist 

led increase in restrictive immigration controls, which impact on child welfare and transition 

into adulthood. In social work practice there is little attempt to oppose or scrutinise the 

assumptions, political aims, or policy contradictions that privilege the status of immigration 

law over other statutory, policy and social care tools that safeguard rights for separated 

children and young persons in the UK statutory and practice arena. There is acceptance and 

acquiescence to the status quo and in some situations this was manipulated to avoid 

responsibility for former relevant children. This provides a framework of understanding for 

the continued inequalities and discordant practice in relation to separated children. Hence, the
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outlying position of a practice that is clearly discriminatory, flaunts basic human rights ideals 

and positions itself in international human rights vacuum areas such as post childhood rights.

6.9 Misinterpretation by Professionals
The aspects judged negative by young people: Solicitors who gave very little time to 

young people and as a result did not understand their case, did not defend them or make 

representations on their behalf in areas where they had been misunderstood or misrepresented 

by Police, Social Services and Home Office regarding the accuracy of interview records. In 

some cases young people had no record of the transcripts and the contents were not read to 

them, they found out about the inaccuracies years later when their documents were returned 

and had gained proficiency in English. Savi: “I didn ’t realise that until later, when I look at 

my records now, I say oh my God, this can actually happen, I didn’t say or mean this...” The 

young people found some professionals dubious in their representation. Mariam “someone 

telling you they are helping you, then you hear what they are writing about you, that is what 

they send to Home Office, she doesn 't think anyone is going to look at it or challenge it, my 

foster mum and the lady from refugee council said I was there, she didn't say that, she 

became uncomfortable when the lady from Refugee Council brought out her record of the 

interview and said I will correct it... it is not what she read to me at the end of the interview 

that she wrote about me... it would have been nice if I could read it myself, a lot went on, / 
didn’t know or have the power to change it, it is depressing... you are playing with 

someone’s life, it is not like making a shopping list or buying the wrong thing from the shop, 

you can return it and get refunded, this one you can’t take it back, the damage is done... ”

The impact on the children and young people is that they lose trust in the system and 

professionals that they should disclose matters to for safeguarding and effective processing of 

their claims.

6.10 Care Placements
There are various types of social care placements used to address the care needs of 

separated children in England and Northern Ireland which was discussed in the previous 

chapter. The experience of social care for the young persons' was varied, it ranged from 

independent lodgings to foster care, most of the children had experienced different 

placements, some experiences were positive while others were not positive.

Just to give a context and a short reminder from the previous chapter, social workers 

from various teams were asked questions on the care arrangements for UASC, they reported
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that upon arrival the Gateway team or Emergency duty teams or reception teams are the first 

points of contact in Northern Ireland. The scenario they described was that entry is usually 

through major ports of entry such as airport and sea ports or local authorities closest to Home 

Office Asylum Processing Units. In Northern Ireland the major ports of entry or receiving 

Local Authorities are The Belfast City Airport/ Belfast Trust or the Belfast international 

Airport/ Northern Trust in Northern Ireland. In England the major ports of entry or receiving 

Local Authorities (LA) are Heathrow/ Hillingdon LA, Gatwick/Essex LA, Dover port/Kent 

LA, Home Office/Croydon LA. The Gateway team carries out an initial assessment. They 

also contact the Home Office to initiate the asylum procedure and transfers the child on to the 

looked after team who work with children until they are 16 years old. If the children are over 

16 or when they attain the age of 16, they are transferred to the 16 transition team/after care 

team. The looked after team carry out an initial looked After Review (LAC). On arrival in 

Northern Ireland, the children are accommodated in a short term unit for the first three 

months. They are then moved on to more permanent placements such as children’s homes, 

foster care, semi-independent or independent accommodation depending on the children 

safeguarding needs and age.

In England there are different scenarios, for children who arrive via Airports, 

Immigration staff contact social services in the local authority where the Airport is located. 

An Age assessment of the child is carried out by a Social Worker, the child is placed in 

supported lodgings or foster care. If the child is above 16, the child is transferred to the 

aftercare team, who arrange a semi-independent or independent placement. For those who 

arrive through the Airport the screening takes place at the Airport.

6.11 Fostering
Fostering is deemed best practice in relation to separated children. Four of the eight 

young people were fostered upon entry into the asylum system. The research findings reveal 

that safeguarding issues should be a key determinant in the placement of children in foster 

care, but practice indicates that age and financial considerations attached to this determines 

the type of placement. Three of the former UASC interviewed were below the age of sixteen 

at the start of the asylum process and were fostered on arrival. This gives credence to 

fieldwork findings in this research that under 16s are mostly fostered and those above are 

placed in supported or independent lodgings. This is reasonable and it also means that care 

placement is mostly dependent on age in the UK social care system. Triangulating facts from 

literature and from the facts on ground in the UK concerning levels of funding, this could be
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attributed to the fact that local authorities and social care trusts receive a higher level of 

funding from the Home Office for UASC under 16 than for UASC who are above 16.

A key finding in this research with regards to fostering is that while the experiences of 

fostering were largely positive, there was disclosure of abuse by a foster parent and other 

unpleasant incidents from other young people. Anita was trafficked to the UK for domestic 

servitude as a young child and remained with that family for several years, then ran away to 

the community centre when the levels and variations of abuse continued to increase before 

she got into this statutory fostering arrangement which lasted 9 months, she was moved to 

another placement upon disclosure to a refugee advocacy Advisor.

Mariam: “My case because my Social Worker was not good, it was only my foster Mum...my 

stupid mentality, when someone help me, I feel I owe them, it was like from fire to fry pan, 

because of my past / didn’t see anything wrong in waking up early doing the cleaning and 

caring in the house. Her father was disabled (foster Mum's Dad), he used to pee everywhere, 

/ had to wipe him, clean him and everything. The workload kept increasing, then she started 

saying, you are meant to be able to do this perfectly, using my past against me...you are an 

illegal immigrant in this country... if I adopt you, you don’t have to go to Home Office, 

Solicitor all those crap anymore. When I am upset and a review is corning up, she will say go 
and wash your face, don’t let them see it, giving me quick hug, tell them you are happy, you 

want to stay...I was not happy, / was desperate to leave, l was thinking if she have the right 

to become my parent, I won’t be able to leave, I will be stuck with her for the rest of my 

childhood in this country...she said if they catch you they will bring you back...then when a 

lady came for review from Refugee Council, she was new, I was fed up, 1 just tell her... ”

The statutory agencies responsible for her care did not pick up on her distress or ask the right 

questions at the right time, unlike the Refugee Council adviser. She had a private chat with 

her outside the review meeting, she raised the issue and ensured she was moved to a new safe 

foster placement.

This brings us to the review process which is carried out in accordance with the CRC 

and domestic social care legislation649. During the Looked After Children’s Review (LAC), 

all the relevant agencies are present, in addition to the foster parent and the child. The major 

flaw is that, there is no point at which the child is pulled aside and he/she can speak in 

confidence. The review is supposed to deliver on the planning of a future for the child, 

implementation, protection, the suitability of the plans, achieved outcomes for the child and

649 Article 25 CRC- Right of a Child placed in care by competent authorities to review; Section 26, The 1989 
Children's Act; Article 34, The 1995 Children (Northern Ireland) Order.
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the wishes of the child. Child participation and safeguarding from abuse and exploitation are 

key to facilitating the best interest of the child through the review process.

This engages Articles 3 best interest, 12 participation, Article 19(1) of the CRC 

provides for measures to protect the child from maltreatment or exploitation, abuse and 

negligent treatment and in 19(2) a responsibility to identify, report, investigate and follow-up 

in instances of maltreatment. Article 20 provides for special protection for children outside 

their family environment, 25 periodic review of all circumstances relevant to placement 

Article 36 of the CRC also provides that State Parties shall protect the child against all other 

forms of exploitation prejudicial to the child’s welfare. Article 39 of the CRC stipulates State 

Parties shall take appropriate measures to promote the recovery of a child victim of any form 

of neglect, exploitation and abuse and that recovery and reintegration shall take place in an 

environment which fosters health, self-respect and dignity of the child.

At the UK domestic level it engages primarily the duty to protect and effectively 

safeguard the child, which is a key statutory duty of the local authority. In the discourse about 

the legal protection of UASC, there is something missing and that is the fact that the Home 

office is the key Government agency responsible for enforcing UK's International obligations 

for the legal protection of UASC. Social services are responsible for putting the rights into 

action within the domestic care context of the UK.

Clearly in Mariam's case, she is a double victim, whose self-respect and self-dignity 

was significantly compromised and the environment for her recovery was not conducive. Not 

only was the abuse not identified, investigated or followed-up, but she was just quietly moved 

to another placement. While this case is not necessarily representative, it show how UASC 

was failed by the state and the appointed foster carer who were supposed to jointly protect her 

from abuse. All the information as to the fact that she was trafficked to the UK and had been 

in servitude for several years was available to social services. Yet they failed to protect her or 

take any concrete action apart from moving her on. She was failed on every level by those 

who had the statutory duty to protect, little wonder she said “I find it hard to trust". There is 

an impending Public Inquiry which is to look into historic allegations and cases of child 

abuse, the debate surrounding the Inquiry suggests that missed opportunities and silence on 

the part of professionals with a duty of care, public and political figures played a significant 

part in the continued abuse of children.
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6.12 Education

The right and access to education is a key right during childhood, which impacts of 

various aspects of life. International human rights treaties and accountability measures point 

to the responsibilities and failings on the part of States including the UK650. Local Authorities 

have the statutory duty to promote educational achievement and key human rights treaties 

stipulate the right to education651. The role of education in stabilizing young people and in the 

promotion of social skills, English language, numeracy and literacy, integration, developing a 

sense of purpose and future successful transition into adulthood cannot be overemphasised. 

However as positive as education could be, former separated children faced some problems in 

accessing and enjoying the right to education, a right that significantly improves the life 

outcomes for these young people.

The findings reveal that the benefit of formal education for children who are unable to 

speak English on arrival, children placed in independent and semi-independent 

accommodation, children who arrive during school holidays, children above compulsory 

school age (16) upon arrival in the UK, children with no previous access or regular access to 

education and age disputed children was fraught with problems this is corroborated by other 

researches652. It is a case of once the foundation goes wrong, it is very difficult to remedy. 

There are problems for refugee children in terms of accessing education in the UK in general, 

but the situation of unaccompanied refugee children and young people has other additional 

factors such as lack of parents.

The findings in this research correlate with the findings in other researches that there 

are delays in access to education, poor initial assessment of educational needs and 

intervention, discontinuity of provision, lack of choice, bullying, language barrier, low 

teacher expectation poor educational achievement and outcomes, and limited access to third 

level education653. According to independent social workers separated children have

650Articles 28 and 29, 1989 United Nations Children Rights Convention; Article 13, 1966 International 
Convention on Economic Social and Cultural Rights; Article 5(e) (v), 1965 International Convention on the 
Elimination of all forms of Racial Discrimination; Paragraph 23, 2011 Concluding Observations of the 
Committee on the Elimination of Racial Discrimination, United Kingdom of Great Britain and Northern Ireland 
CERD/C/GBR/CO/18-20; Paragraph 1 R 110.38 and 110.66 Human Rights Council (2012) UK Universal Peer 
Review Annexe Document; Paragraphs 41-43 General Comment No.6 (2005); Paragraphs 24 and 25, 
Committee on the Rights of the Child, 2008 Concluding Observations United Kingdom of Great Britain and 
Northern Ireland.
651 Section 22(3) A, 1989 Children Act; Article 3 (3) B, 1995 Children (Northern Ireland) Order.
652 Doyle, L. and O'Toole, G. A Lot to Learn: refugees, asylum seekers and post-16 learning. Refugee Council. 
January 2013.
653 McDonald, J. (1995) Entitled to Learn? A Report on Young Refugees’ Experiences of Access and Profession 
in the UK Educational System, London: World University Service; Stanley, K. (2001), Cold Comfort: Young
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problems with educational outcomes for the reasons stated above, however in comparison to 

children in care they still have a longer term better outcome. In comparison to children in 

general in the UK their outcomes are not as good because of language, age and legal status 

barriers. The experiences of the young people are as follows:

As for Mariam’s case she was denied access to education due to an age dispute and her 

severe Post Traumatic Stress Disorder symptoms. Tara’s asylum application and trafficking 

related offences impacted on her education, every aspect of these children’s lives are 

impacted by the asylum process “once l have bad news on asylum, I used to escape College, 

my Tutors used to ask me why, / couldn’t tell them, it was hard for me to open up, you know 

teachers like talk, I don't wanna come to College this teacher knows, that teacher knows...all 

the time I feel like crying, because I think about the experience I have been through, 

everything that is going on...by the time I realise it, 1 am crying in class ...everybody is like 

why are you crying...it was bad...now I thank God where / am...the way I was, I can’t talk to 

you...I can’t explain to you how I was feeling...right now I am in great form, it is better”.

The sense of having achieved balance and stability is important in the personal life 
and development of separated children and young people, achieving an immigration status 

plays a significant role in this as well as access to therapeutic services. The theme of 

resilience and overcoming against the odds is one of the inspiring aspects of the separated 

young people. This has been attributed to recovery from trauma, overcoming the odds, 

sustaining competence under pressure in spite of exposure to high risk654 in their outer and 

inner worlds655. It is telling that educational achievement is seen as a very important by 

separated young people. The young people see Education as important, Tara “/ did not fit in, 

when I enrolled at College... Education is the only opportunity to do something and achieve, 

although it was difficult the greatest thing I have achieved is gaining a qualification”. During 

the interviews they identified lack of language skills and qualifications as an impediment to 

financial autonomy. Education gives them a sense of control and autonomy and equips them 

for the future. Exercising agency with regards to her education when she turned 18, Mariam 

said “when I reached the age, when I know this is my life, it is up to me, I changed my

Separated Refugees in England. London: Save the Children; Dennis, J. (2002), A Case for Change: How 
Refugee Children in England are Missing Out. London: Children’s Society, Refugee Council and Save the 
Children; Save the Children (2005) Uncertain Futures: Children Seeking Asylum in Wales; Rutter, J. (2006) 
Refugee Children in the UK. Open University Press; National Children’s Bureau (2010) New to Northern 
Ireland: A study of issues facing migrant, asylum seeking and refugee children in Northern Ireland.

655 Kohli, R.K.S. (2007) Social Work with Unaccompanied Asylum Seeking Children. Palgrave Macmillan, 
pp178-179
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College because I wasn ’t gaining, / done my research, / left the one Social Services found me 

because it wasn’t helping me enough, I think that is the first decision I made..." She was 

attending an ESOL Classes at her former College on the grounds that her English was not 

strong enough for a skills course. She changed to a College that supports students to access 

English language and skills courses, it also gives extra support to help students to achieve, at 

the time of the interview she had passed the first level of her course and was continuing to a 

higher level of the course.

6.13 Other elements in the Asylum and Social care setting
In England and Northern Ireland, there is tension, resentment and envy directed at 

UASC as new arrivals in the country by other children in care. Anita: "Sometimes when 

social services get you things the children are jealous and start saying hurtful things...they 

laugh at your English... say can you have that in your country, you are taking things away 

from us". Within the UK context, there is resentment against migrants in general, and also on 

the part of some professionals working with separated children. Some of the young people 

expressed concern about this and explained that they felt the tension, feel belittled and like 

impostors. More importantly in terms of analysis, the general public anti migrant and 

scrounger debate about asylum and migration is filtering through all strata and sectors of 

society and across generations.

The views of the young people about the age determination and dispute process centre 

on the initial naivety of the young people with regards to the required standards set in case 

law and the procedural safeguards this establishes. Their legal representatives were reported 

to seek proper conduct of age assessment or judicial review of determined age, administrative 

negotiation and resolutions. The young people felt social services treated them badly and took 

advantage of them, a young person said "they are not much help, but they see themselves as 

kind, but to me they are not. I feel like they know the truth and they are trying to hide it, 

trying to cover it up, they don’t want anyone to know about me, see me, / feel there is 

something fishy about them, because if there is nothing fishy, you will not try to make me 

disappear in the system, so that they don’t have to deal with it and do the right thing, using 

their power to make sure they are not held responsible”. The young people felt the 

experience of dealing with age disputes, persistence, insistence on written agreements as to 

the age of the young person and planned services before legal action against local authorities 

could be halted on the part of their legal team were important in securing a fair age 

determination.
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6.14 Participation
On the whole the young people felt they did not have an input- Anita: “I don't think I 

have any input, it is whatever they say”. A key contribution of the CRC to the legal 

protection of children is the recognition of children’s agency and abilities in the principle of 

Participation Article 12, a recognition of the children as right holders who can exercise rights. 

A major setback to this principle especially within the context of asylum is that, adults hold 

the aces to allow and truly support participation. Mariam talking about Social Services and 

participating in decisions that affect her: Mariam: “you don’t have any input...even when 

they say you do, it will not be used...because they just say you can...what do you want to 

do?...but actually, what you want to do, you won’t be able to do it, they will give you reason 

why you are not able to do it, what they think is best or what they want you to do...it is 

whatever they want”

Findings from professionals indicate that Practitioners felt that "the attitude to the 

right to participation is mechanical". A key argument is that of capacity to participate 

effectively, this is because of age, understanding, language, culture and issues of trauma.

Young people and significant adults should be involved in the planning and 

assessment of statutory needs assessment, care pathway planning and review. This should not 

be a tick box exercise but one that truly takes into consideration the young person’s needs and 

aspirations and supports them to be effectively part of the process in line with their evolving 

capacities656.

6.15 Lasting solutions, Integration and transition into adulthood
When asked what particular individuals helped them the most, the young people in 

England said foster parents. Voluntary organisations such as Poppy Project, friends, NSPCC, 

Refugee Council Advisers, Peer Support Groups, Solicitor and Counsellor. In Northern 

Ireland the young People said NICRAS, Bryson, Law Centre, Social Worker, friends and 

Solicitors.

There was also evidence in the research findings that other children at College and in 

care helped the young people integrate and encouraged them especially with regards to 

English Language skills development and educational development. Tara “/ have some good 

friends at College and when I was in the Foster Care Home, they help me to learn more 

English and encourage me when I find it hard to study”.

656 Article 5 and 14 CRC.
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The importance of having support from other separated children and former separated 

young people cannot be underestimated. Tara “/ remember the first day l joined the group 

(UASC peer support group), when I left / was happy, that was the first time / remember 

smiling, back home it wasn’t like that”. Mariam “You think your case in terrible and you 

have being through the worst experience... when others in the group share what they have 

been through, you know your situation and experience is not the worst”. Hamid “we study 

together, l do voluntary work with some UASC in our support group”. The responses indicate 

that peer support and experience sharing, friendships, education and voluntary work drive the 

transition and integration of unaccompanied young persons.

6.16 Managing transition into adulthood

Unaccompanied young people still struggle with everyday life, this research finds that 

young people who came to the UK below the age of 16, whose age was not disputed, had 

their asylum claim accepted more promptly, had access to formal education, negotiated 

transition to adulthood and post 18 years more smoothly. The general situation according to 

legal practitioners interviewed is that, “most are secure until 17.5, very few get long lasting 

protection, with the visible impact felt by children, post 18 and during removal”, decisions 

are not strong, outcomes are poor, and the system operates in an atmosphere of scepticism 

and disbelief57”

Young Persons who had their age disputed, could not access education, lacked basic 

literacy skills and had their asylum claims rejected or granted discretionary leave until age 

17.5 had significantly less chances to navigate into adulthood successfully and struggled with 

transition more. Hamid had access to formal education, he passed A Levels at the age of 20, 

achieved the points necessary to study Engineering at University, but was unable to take up 

the opportunity or work because under new rules he had to pay international student fees to 

access third level education because his asylum claim was rejected, he was granted 

discretionary leave to remain for less than a six months until age 17.5, which carries no right 

of Appeal6'158. Some young people who are vulnerable, especially trafficked children struggle 

as a result of reduction in support when they leave care. Other young people explained the 

struggle involved in transition into adulthood, in terms of renewal of status, access to 

education, employment and housing. Mariam “they (Social Services) know that even though 

I am above 18 now, because I didn’t go to school, there is a lot of things I need help with,

657 Key theme from Interviews with Legal Practitioners.
658 Under Section 83 of the Nationality Immigration and Asylum Act 2002, a person granted leave for a period 
of twelve months or less cannot appeal a refusal of asylum.
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that l have to he struggling with by myself, you need help because you don’t know your 

rights

Savi: “/ can’t study the course I want, I don’t have the right to work and earn money, l am 

trying to renew my status ”

Mariam: “they (social service) want me to work and support myself, I want that too, but I 

don’t have any qualifications, who will employ me, I told them if you find me job I will do it, 

but I want to continue working towards my qualification as well to secure my future, they just 

don’t want to be responsible for me anymore”.

Anita: “They (social service and housing) just set you up to fail, the cost of housing and 

council tax in the area they put me in, I will never be able to afford it even when I start 

working full-time, / have told them to move me, and they didn ’t”. Young people should not be 

pressurised to leave school in order to achieve financial independence and lessen the burden 

of the local authority rather they should be supported according to statutory leaving care 

arrangements discussed in chapter 5.

The immigration and asylum laws of the UK set parameters for interference in rights 

of children in the social care and asylum systems. This is achieved by timing the expiry of 

discretionary leave at 17.5 and at 18 removing rights because separated young persons are no 
longer legally children. Thus a legal breach of obligations under Article 2 CRC non

discrimination against all children irrespective of their status is ignored and the young 

persons are dealt with under harsh immigration laws. If a system allows for discrimination 

based on legal status, the professionals that action or enforce rights or are allowed to deny 

rights to particular groups, and in their discretion push the boundaries beyond acceptable 

limits, this makes safeguards in place ineffective at best, or non-existent at all. There are 

avenues for challenging such decisions to remove services under the Human Rights Act. A 

human rights assessment should be carried out by the local authority with the duty of care 

before withdrawal. The threshold for qualifying for assistance under the human rights 

assessment is very high. The process is not statute determined and the practice varies as a 

result. This impacts severely on end of line post 18 young asylum seeker rights. Even where 

this is done, it will not make a difference because there is a protectionist tendency in the UK 

asylum and social care system. The key institutions and professionals lose sight of their main 

aim and duty “to protect the child, rather they protect the system”659 against the child, in 

their opinion from would be abusers of the system and scroungers.

659 Community Practitioner 2.
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The asylum process is like education without sequence or structure, the children go 

through exams without knowledge of the curriculum, assessment methods and are not 

prepared for the exams and the outcomes of the exams. The exams are set such that different 

levels of exams are undertaken at random or concurrently, sometimes the more complex 

levels take place before basic level examinations, with success at the exams meaning 

different things to the various stakeholders. In the final analysis, there is little wonder that 

when asked if the asylum process impacted upon the way separated children constructed their 

childhood, various professionals agreed that it did “without a shadow of doubt660”.

Separated children also have their own views about the impact of asylum in 

childhood. Tara (a trafficked girl): “somebody brought me here, I had no clue, it hurts me, I 

am going through stuff which I wasn ’t aware of, now 1 understand why people seek asylum” 

For the children the impact of being separated from their family is upsetting, they reported 

that other parts of their journey in the UK as amazing and offering great opportunities 

depending on achieved status. Mariam: “amazing trip, all the memories you want to tell your 

family, I want to tell my Nan, but I never got to, it makes me sad”

6.17 Resilience
The findings indicate ways in which young people are proactive, resilient and 

resourceful. Young people demonstrate these attributes through their participation in 

voluntary work, community work, sports, education and sharing their experiences with peers 

and professionals via peer groups. They aspire through this activities to improve their 

personal understanding of their situation and that of others. The personal testimonies of 

young people and professionals express resilience as a key theme that distinguishes 

unaccompanied children and young people:

Mariam “it helps having the strength to be in control, it is hard and stressful making a 

balance between the two things, asylum problems and daily activity. I am developing 

knowledge and skills to help others not to go through what 1 have been through, enlighten 

professionals, improve my skills big time, boost my confidence and have the strength to carry 

on”.

Tara “hard work and dedication to get over the problems that you face, / have been through 

a lot, I have achieved a lot, I can speak English with peers and / have got a qualification ” 

David “ to do well you have to make good use of the support, I feel I can get there with the 

help of God and past experiences, I have come so far, I can’t give up now.

660 Social worker 15.
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Anita: “you have to do well, you are more likely to make something out of something that is 

not perfect, appreciate and make good use of it”.

A Court Appointed Guardian interviewed said “/ don’t know where we go wrong with 

our children (British Children in Care), UASC are focused, want to achieve and make 

something of their lives, they are so grateful for the help they receive and good mannered 

despite all that they go through. I worry that other children in care that are more demanding 

take up all the time of staff in homes and they may be overlooked...! suppose ending up in 

care isn’t easy for any child and they have all being through a lot...you can’t help comparing 

the two groups”...

6.17.1 Barriers to Autonomy, Resilience and Integration
When asked ways in which UASC weren’t doing well, the problems they face and 

why, the responses pinpointed lack of legal status, lack of understanding, language barriers, 

lack of knowledge of rights, entitlements and where to get help. The barriers to autonomy are 

a lack of a family of their own, frequent changes in care placements and social worker, 

availability of services in the council where the UASC is located, solicitor and social workers 

who are willing to fight for the cause of the young person and most importantly the status 

granted.

Tara ”1 feel like I don’t have anyone here, I am going through all this because I was not born 

here, sometimes I feel, you have gone through this, you don’t deserve this”. Social services 
because you don’t swear, shout or understand your rights...you can’t make decisions... they 

know they can get away with it, they push you to the wall...when I have not done anything 

wrong. I should not be punished”.

Khalil “language stops you from integrating well and quick into the community, you can’t 

make friends”.. .different country, different culture, different manners, there are things that if 

you follow them you will improve yourself and there are other things that if you follow them 

you are not gonna make any achievement... (Prompt like what) drugs, not going to school, 

easy life, giving attitude”....

A voluntary sector practitioner for a refugee organisation said "UASC lack parental 

guidance and caution in making choices especially as young adults, navigating young 

adulthood with so much freedom has consequences for some of them...some of them copy 

wrong attitudes from peers in trying to achieve integration and make friends....”
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6.18 Gaps in Legal protection: Practitioners Views
The gaps in protection identified by Practitioners include quality support from local 

authority or social care trusts. When asked if the UK asylum systems safeguards, protects and 

finds durable solutions to the problems of unaccompanied and separated children, the 

responses that captured the general views of professional are as follows:

Legal Practitioner: “The UK has a strong system on paper and in terms of procedures, but in 

practice it doesn’t, that is not to say some local authorities are not trying very hard, that is 

where the CRC would come into the fore because it is a very broad Convention, as yet, there 

is very few people arguing that the CRC is capable of delivering... ”.

Legal Practitioner: “In the EU there is a stronger sense of a policy movement in terms of 

appointment of guardians, right of separated children to participate, children ’s cases are 

being heard in children’s courts, there is a strong civil society, whereas in the UK 

immigration has more power than other considerations unlike in other EU Countries’’.

6.19 Northern Ireland Versus England
Key distinctions exist between the rest of the UK and Northern Ireland a Statutory 

Sector Professional put it this way “there is a reciprocal relationship between demand and 

service development, if demand is low, pressure to develop infrastructure and capacity is also 

low’’ 661. In places where capacity and expertise develop (Great Britain), demand is high, 

information and pathways are clearer, expertise more readily accumulated, services more 

coherent and comprehensive, it is a case of specialisation when numbers warrant it.

6.19.1 A summary of key field findings particular to Northern Ireland
The lack of a guardianship system in Northern Ireland, lack of diplomatic presence of 

other countries, lack of a voluntary returns service in Northern Ireland and lack of presence of 

key statutory and voluntary agencies makes resolution of key administrative and legal 

procedures difficult for separated young persons and professionals. There is lack of 

cooperation on the part of the Home Office even on legally established issues, and a lack of 

consistency in quality of legal service in private practice.

In the past statutory workers lacked awareness of statutory responsibility and remit in 

terms of legal and humanitarian aspects of service provision, which results in the use of

661 Social worker 21
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discretion which is not ideal because of the lack of capacity for work with UASC and the 

impact on legal protection. Training on work with UASC is ad hoc and there is a lack of 

consistency in the standard, although improved in the last 16 months. Social worker expertise 

developed and lost due to the small number of UASC in Northern Ireland and the casework 

distribution method. There are signs of improvement in the current practice and knowledge 

base of the workforce across sectors. However, due to the small numbers of UASC and the 

case management system, expertise is lost and sometimes not used in new cases. As at the 

time of the fieldwork, expertise was located in mostly grass root voluntary sector 

organisations who have no statutory responsibility towards UASC and can achieve little 

impact.

There are legacy problems with durable solutions and past handling of UASC after 

care and transition in Northern Ireland. This is impacting on the transition phase for former 

UASC who were not granted refugee protection, as most did not have a care order in place, 

transition and access to services post 18 has been difficult. The lack of a refugee integration 

strategy is also evidence of this.

The mitigating factors are improvement in the efforts from mainland UK statutory and 

voluntary sectors to bring training over to Northern Ireland, improved availability of training 
opportunities in Northern Ireland, creation of a Strategic Migration network which involves 

all key statutory and voluntary agencies, commissioning of research into the need for 

guardianship in Northern Ireland by the office of the Children’s Commissioner in NI, impact 

of developments from mainland UK since the completion of the fieldwork.

6.2.1 Conclusion
The findings indicate that children who are granted refugee protection have robust 

protection and access to services that they require. From the responses there is a genuine 

problem with legal protection for a majority of children and young people, that ensures and 

safeguards the welfare and best interests of separated children as its central consideration. 

There is a general lack of plan for comprehensive legal protection or a best interest 

determination that plans for durable solutions or policy shift towards achieving this either in 

the UK or in countries of origin of separated children and young people, hence the solutions 

to the problems of UASC are not durable. In terms of the key general principles of 

participation, survival and development, best interest and non-discrimination, the chapter 

summarises as follows: Participation a key norm of legal protection for children is said to be 

mechanistic by professionals, the young people felt that they had no input; best interest is not
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a key player; survival and development is dependent on legal status; and on the basis of legal 

status non-discrimination is not adhered to. The conclusion is that the key international norms 

of children’s rights are not fully integrated into the operation of the system and this visibly 

impacts on the quality of legal protection as demonstrated in this thesis.

The lack of a mechanism for resolving the conflict between other considerations and 

the best interest of young people is fallout from the lack of a holistic incorporation and 

interpretation of the CRC. There is a peripheral consideration of the child's Best Interest, 

which should be based on a genuine participation of separated children and young people in 

the asylum and social care processes. The Best Interest Determination procedure is a new 

idea, but one worth considering within the current UK operational context, because it has the 

potential to offer effective legal protection and reduce both the human and economic costs of 

the current systems in operation.

However, the general shift is towards a tougher policy stance to deter asylum seeking 

in general and the care system for UASC is aligned to Government immigration objectives. 

The outcome shows in the experiences of separated children and interviews with 

professionals; the result is an emerging two tier discriminatory support service for children in 

care, where unaccompanied children and young people who have not attained refugee 

protection belong to the lower rung. This emerging system aims to drive down costs by the 

reduction of quality of care through shared, supported and independent accommodation for 

most UASC, restricted educational opportunities post 16, care and pathway planning in 

preparation for deportation, returns of under 18 and fast track deportations of 18 year olds to 

countries such as Afghanistan. This is being facilitated by the building of a reception centre 

for children and young people in Afghanistan under the European Returns Platform662.

There is legislation that ensures disclosure of confidential information with regards to 

UASC by social workers to the Home Office for the purpose of immigration control and not 

legal protection. This has created a situation in which many professionals with statutory 

responsibility for separated children such as social workers, health workers and education 

officials practice within a context of conflict between the responsibility to protect and 

safeguard migrant children under the best interest consideration, and the increasing demands 

placed on them by central government to contribute to controlling immigration. This has had 

a damaging effect on the ability of professionals to effectively safeguard and protect 

vulnerable migrant populations including UASC as they are not trusted, and the most

662 Op. Cit. Joint Parliamentary Inquiry into the Rights of Unaccompanied Children and Young Migrants.
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vulnerable forgo crucial needed services in other to avoid being reported to immigration. 

There is an emerging joined up approach with regards to immigration control, which has 

never been achieved with regards to cooperation of all agencies with regards to protection 

and safeguarding issues in several areas of crucial service and protection obligations both to 

the citizenry and migrants most notably in relation to child abuse. This is evidenced by 

missed opportunities for inter-agency action reported in cases of severe child abuse and child 

sexual exploitation.

This chapter brings out the narrative about child asylum and social care, and 

employing the voice of unaccompanied young people who have gone through the asylum and 

social care systems, in a way that recognises their agency and resilience.

229



Chapter 7

In Conclusion: Arguing for a Fairer Asylum for Unaccompanied Children 

7.1 Introduction
The key theme that runs throughout this research is the legal protection of 

unaccompanied asylum seeking children. This theme is explored through the discrete 

mechanisms that establish and operationalise legal protection at the international level. It is 

further explored at the domestic level through the asylum and social care system.

The effectiveness and areas of failure of legal protection granted to unaccompanied 

asylum seeking children are tested through the practice of professionals in the asylum and 

social care system. Most importantly, it is tested through the experiences of former 

unaccompanied asylum seeking and separated young people in the UK. The thesis argues that 

the asylum and social care systems are jointly and equally responsible arms of the UK 

Government for the implementation of international legal protection and the European 

regional subsidiary protection framework. It argues for a child centred Best Interest 

Determination Procedure which is child right centred and child focused.
In view of the obligations of the UK with regards to the international protection and 

human right framework, there is the responsibility to legally protect unaccompanied children 

regardless of their circumstances because they are human beings and children who hold 

rights. For this reason, it is extremely important that the legal reasoning behind the legal 

protection of unaccompanied asylum seeking children is clear, sound and meticulous. This is 

a contribution that this thesis makes.

The research finds that there is a serious lack of comprehension and compassionate 

rights driven action towards protecting the childhood of unaccompanied children, the needs 

that arise as a result of being separated from family in a culturally, linguistically, legally and 

socially different environment. In the light of this, one would expect successive UK 

legislation and policy to provide elucidating answers, use the opportunity to clarify the law 

and improve legal protection, while engaging in a reasoned, logical system of action. Rather, 

successive legislation and policy have tended to prioritise immigration control over legal 

rights protection. Thus, the thesis argues that the protection afforded to unaccompanied 

asylum seeking children in the UK does adequately not adequately protect a majority of the 

UASC population.

In introducing the concept of legal protection of unaccompanied asylum-seeking and 

separated children, chapter one of the thesis argues for the rationale for examining the legal 

protection afforded to unaccompanied children. It sets out the thesis statement and research
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questions and states the approach of the study. It provides a theoretical and conceptual 

framework for the research, it presents a global and UK overview of complex human rights 

problems that drives asylum flows to the UK. In the chapter, it was argued that the legal 

protection granted to most of the unaccompanied asylum seeking children in the UK is 

temporary and not durable, geared by ad hoc reactive responses and political posturing 

towards an ever critical public and media. Against this point, the chapter presents a statistical 

table of the numbers of asylum seeking children and the legal status granted by the UK, and 

progresses to provide the main research arguments and contribution to knowledge.

It is important to re-state that the asylum system in the UK fails to own up to the 

consequences of the legal and conceptual position distinguishing consistently between rights 

that can be enjoyed by citizen children and migrant children, in this instance unaccompanied 

children. This calls into question the UK's non-discrimination obligations under the CRC and 

other human rights treaties it is a State party to. For instance, there are legal protective 

mechanisms that exist on a domestic statutory footing such as provisions for a guardian and 

care orders available to UK citizen children under the Children Act but not always to asylum 

seeking children. While UK citizen children enjoy various statutory rights and benefits, 

matters of rights and benefits relating to asylum seeking children are severely limited by 
successive immigration legislation or left to the vicissitudes of discretionary mechanisms in 

policy and practice.

The thesis provides more elaborate children’s rights arguments in chapter 3 by 

explicitly establishing the international human and child rights treaty framework for the legal 

protection of UASC. The chapter argues for a child rights directed framework for 

international protection which incorporates the international bill of rights, international 

refugee protection, the European regional mechanisms for protection, the CRC and other 

specialised human rights tools such as international guidelines and soft law instruments from 

treaty bodies and other key international institutions. It argues that universal human rights 

including the CRC legally protect unaccompanied children at every stage of the asylum 

journey, that the obligation to protect UASC is not based on recognition as a refugee through 

an asylum determination process, despite the status it grants and the rights entitlements it 

offers. The chapter establishes the key international legal norms applicable to UASC and the 

benchmark standards they provide for State parties to international treaties and the 

international community as a whole. The chapter proffers the solution of a Best Interest 

Determination (BID) Procedure to achieve a child rights centred; child focused legal 

protection in the best interests of the child to achieve durable solutions to the problems of
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UASC. The international frameworks provide important child rights possibilities. In other 

words, the UK asylum system has not taken the outstanding opportunity of international 

frameworks and UK children’s law to offer a more coherent body of legislation pertaining to 

all children within its territorial jurisdiction.

One implication of this is remarkable: the possibility of different competing 

conceptions of childhood and children’s rights in the country have a discriminatory effect, 

which does not make for a coherent asylum system and human rights protection for 

unaccompanied children and young people. The thesis argues that the UK resists using its 

domestic regulations and legal framework to enforce the obligations it incurs from 

participation in the international treaty framework, to achieve legal rights protection for 

unaccompanied children because they are a migrant population. This is the argument 

emphasised in chapter 4 where the domestic legislative framework for asylum in the UK is 

examined. In the chapter an argument is made that the obligation to provide asylum rest on 

international treaty obligations, which is transposed and implemented in the domestic legal 

system. It is important to note that States are not obliged to incorporate all international 

human rights treaties. However, the study also argues that the UK standards for 

administration of asylum and transposition of key international treaties should conform to 

the standards established in international treaty obligations. To buttress this, the chapter 

identifies key areas of human rights concern in the administration of the asylum process 

through public inquiry reports, findings from the PhD fieldwork, case-law and the use of a 

case study. Consequently, addressing such key areas of human rights concern would enhance 

rights protective measures in domestic regulations, laws and policy, which in turn could have 

positive effects on the nature and level of protection granted, and ultimately provide durable 

solutions to the problems of unaccompanied children. The point is that clarifications inherent 

in broad understanding of asylum as a humanitarian mechanism with human rights 

imperatives, should not operate under the shadow of immigration control. The research does 

not make a case that all UASC should be granted leave to remain. It argues that it would be 

beneficial to have a fair system that resolves the durable solution alternative with minimum 

delay. This is because of the forced nature of their migration, persecution faced by 

unaccompanied asylum seeking children should respond in the spirit of humanitarianism. 

The thesis argues that UASC that genuinely lack the protection of their country of nationality 

be granted international protection within a durable solution framework.

The examination of UK domestic asylum and social care framework give an 

indication of the UK asylum and social care settings. In practice, the point is that asylum law
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administration heavily influences and sometimes hinders social care legislation and practice 

with regards to unaccompanied children. Against this background, an argument is made that 

the social care of separated children and young people is statute led and thus the rights 

entitlement of this group of persons is obligatory. The obligation of duty of care is statute led, 

delimited by geographical jurisdiction of local authorities but crucially the establishment of 

entitlement for separated children is centred on age. Hence, the importance of the age 

determination procedure to both the asylum and social care elements of the legal protection of 

separated children. Formal age assessment is carried out within the social care system and is 

fundamental to asylum claims and entitlements. However, there are still practice challenges 

with regards to the age assessment process with severe rights entitlement consequences. 

These arguments were espoused in chapter 5, which emphasised the UK social care system as 

an equally responsible and important mechanism for humanitarian assistance and legal 

protection.

An important contextual issue is that social care is devolved to the different regions in 

the UK while asylum matters are not. In this context, the thesis in chapter 5 fills the gap in 

legal research of the framework for devolved social care in Northern Ireland and brings the 

information into the knowledge domain of the generally available English and Scottish social 

care administration contexts. In particular, the legal issue of common law applicability of 

social care case-law mainly developed within the English legal system to other jurisdictions 

within the UK is of significance for across the board improvement of standard of social care 

practices related to UASC. The chapter reports areas where UASC enjoy fewer rights as a 

result of legal status and costs considerations, it also identifies child social care laws that have 

been made redundant or are rarely deployed in the legal protection of UASC and argues for 

their use rather than reliance on less powerful advocacy and discretionary tools. The most 

important aspect lies not in the asylum and social care procedures themselves but essentially 

in the dual ability of these processes to safeguard and ensure enjoyment of legal rights for 

separated children and young people on the one hand, but on the other hand to restrict the 

levels of rights enjoyed or totally exclude UASC from enjoying rights. Indeed as identified 

by a social care management staff, the main challenge is the use of the law as a tool for caring 

for children in a way that a normal parent would care for a child within an institutional setting 

with its various demands and rigorous systems.

The main challenge of public social care is caring for children in a way that a normal 

parent would. The research finds that the children want to be safe and not be judged. They 

want to be believed and given the 'benefit of the doubt', and have a listening ear to relate their
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experiences and problems to. They want to know who to trust, be able to trust people 

responsible for their care and protection, someone to explain things to them so that they do 

not feel they are doing something wrong, and so be anxious all the time. They always want 

someone to fight their case and someone to support them and be there for them, someone 

who cares and understands that it is hard for them and helps them. They do not want to be 

misunderstood or misinterpreted but simply want their words to be taken into account. 

Basically, they want a system that helps them to become independent adults who contribute 

to society. These sums up the core arguments in chapter 6 that presents the experiences of 

legal protection of separated children in the UK. In making these arguments, the chapter 

applies the key human rights and domestic legislation obligations for their legal protection to 

the analysis.

From the children’s responses there is a genuine problem with legal protection that 

ensures and safeguards the welfare and best interests of separated children as the central 

consideration of legal protection. The research finds that the UK asylum and social care 

system has no mechanism for resolving conflicts between the best interest of the child and 

other competing considerations, because the best interest is not considered as the central 

issue in most cases. It is argued that the solutions to the problems of UASC are not durable 

because there is a general lack of plan for comprehensive legal protection or a best interest 

determination that plans for durable solutions or policy shift towards achieving this either in 

the UK or in countries of origin of separated children and young people within a child and 

refugee rights framework. It is argued that participation is a key norm of legal protection for 

children and in order to provide durable solutions to the problems of UASC, young people 

feel they should be given the right to truly and actively participate in the asylum and social 

care process. Most of the children interviewed reported that their views are not seriously 

taken into consideration in the crucial procedures that determine their everyday experiences. 

Within the current practice context, some professionals say that the process for participation 

is mechanistic and tick box at best. This is so, because the principles of 'best interest' of the 

child and non-discrimination are not key players with regards to migrant children. The 

conclusion is that the key international norms of children’s rights are not given due weight in 

the operation of the asylum and social care systems and this visibly impacts on the quality of 

legal protection.

The thesis argues that the lack of a mechanism for resolving the conflict between 

other considerations and the best interest of young people is a fallout from the lack of a 

holistic incorporation and interpretation of the CRC, lack of Best Interest Determination and
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a genuine participation of separated children and young people in the asylum and social care 

processes. The Best Interest Determination procedure is a new idea, but one worth 

considering within the current UK operational context, because it has the potential to offer 

effective legal protection and reduce both the human and economic costs of the current 

systems in operation.

7.2 Implications
The research has drawn from a wide variety of resources and stakeholders, it 

establishes the rights of unaccompanied and separated children, and puts these into context in 

the experiences of separated children in the UK asylum and social care system. It concludes 

that the system is complex and governed by many rules, that children are often left confused 

and do not know where they stand in the procedure. They often do not fully realise or 

appreciate the impact of decisions made on their legal protection, on their future. The thesis 

recommends a system of determination that is geared towards a child centred, problem 

solving, evidence based system which utilises the expertise of the various stakeholders in the 

process in a way that respects the voice of the child, acts in the child’s best interest and 

ultimately serves to identify better durable solutions for the child. Of the various elements 

examined, the durable solutions aspect is not thoroughly considered in the UK asylum and 

social care system, yet tools exist that could achieve this within the current system. The 

successful transition into adulthood of separated children is dependent on the timely 

resolution of what is in their best interest, which is one of the essential pieces missing from 

the jigsaw puzzle of legal protection of unaccompanied children and young people in the UK.

7.3 Towards Answering the Research Questions
The first research question is, what are the international legal norms applicable to 

unaccompanied and separated children and what are the UK mechanisms for resolving the 

‘best interest’ of the child? The international legal norms applicable to separated children are 

identified in Chapter 3. They are the definition of the Child as ‘anyone below the age of 

18’663; ‘non-discrimination and equality’664; ‘survival and development’665; ‘best interest’666; 

‘child participation667; and ‘family reunification668’.

653 Article 1 1989 Convention on the Rights of the Child (CRC).
664 Article 2 CRC; Article 3, 1951 Refugee Convention and its 1967 Protocol; Articles 2 and 5, 1966 
International Convention on the Elimination of All Forms of Racial Discrimination (CERD); Articles 2, 20(2) 
and 26, 1966 International Covenant on Civil and Political Rights (ICCPR); Article 2(2), 1966 International 
Covenant on Economic, Social and Cultural Rights (ICESCR); Article 14, 1950 European Convention on
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The UK system does not resolve the best interest of the child, because ultimately 

decisions about UASC are made on the basis of immigration control. The UK system is a 

strong system in structural terms in comparison to other nations in certain respects such as 

having the apparatus for the rule of law in separated powers of the administrative, executive 

and judicial arms of government. However the nature of its Constitution (unwritten) makes it 

possible for government like the Home Office, to direct legislation through immigration 

policies. This is sometimes checked by the judiciary, who have driven significant changes to 

the rights of unaccompanied children. The domestic legislative framework provides for the 

best interest of the child as the paramount consideration669, but this is not applied or argued 

for with regards to separated children rather it applies immigration legislation which severely 

limits the rights of UASC. UASC are viewed as ‘migrants first and children second’, showing 

that immigration consideration outweighs all other considerations.

The second question is what duties and obligations do international legal treaties, 

instruments, standards and guidelines generate for the legal protection and care of separated 

children? The major obligation generated is international protection and child rights 

protection for the unaccompanied child when legal protection in the child’s country of origin 

or habitual residence (stateless children or children who have another country of residence) 

fails to provide protection for the unaccompanied child. Other legal provisions and principles 

that form the theoretical basis of the rights argument made in this thesis are the protection of 

the child from all forms of abuse670; special protection and assistance for children deprived of 

a family environment; appropriate protection and humanitarian assistance for unaccompanied 

child seeking refuge; family tracing, treatment of illness and rehabilitation of health; periodic 

review; social security; standard of living; and finally the right to education. The recognition 

of an unaccompanied child who meets the refugee definition as refugee and grant of legal 

status and protection, non-refoulement, non-prosecution for illegal entry or presence on 

territory, protection from torture, inhuman and degrading treatment. Obligations of states to

Human Rights (ECHR); Articles 1(3) and 55 (c)Charter of the United Nations; Article 2, 1948 Universal 
Declaration on Human Rights.
565 Article 6 CRC 
666 Article 3 CRC 
567 Article 12 CRC
668 Article 10 CRC
669 Section 1 1989 Children Act and Article 4 Children Northern Ireland Order 1995.
670 Article 19 CRC, Article 20 CRC, Article 22 CRC, Article 24 CRC, Article 10, Article 25 CRC, Article 26 
CRC, Article 27 CRC, Education- Articles 28 and 29 CRC in addition Article 31 and 33 of the Refugee 
Convention.
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provide succour to the unaccompanied child through international protection are achieved 

through the above principles.

The third question is does the UK legal and policy regime protect, safeguard and 

promote the welfare of unaccompanied and separated children throughout the asylum and 

social care process (reception, asylum determination, care and leaving care, appeals, 

settlement and returns)? The UK system only truly protects the child when it grants refugee 

status or humanitarian protection (durable legal solutions) in the UK because all the other 

legal status mechanisms are until the age of 17.5. Responsibility for family tracing, voluntary 

return and integration back into the country of origin is not pursued during childhood when 

the safeguards for return are stringent. The return is left until the child as attained adulthood 

and legal safeguards for children no longer apply. The professional capacity and political will 

to provide durable solutions beyond childhood is not available within the context of pathway 

plans where it is supposed to take place within the social care setting. The UK systems leaves 

the children to age out of the system and go into legal protection limbo when they are no 

longer protected by the international guarantees offered by the CRC. The domestic leaving 

care legislation is disabled with regards to a majority of separated children as they have to 

have achieved refugee status, humanitarian protection or family life status during childhood 

or at renewal at the age of 17.5 which is rare. The system takes no concrete actions for 

durable solutions in terms of tracing their family and implementation or review of assistance 

for integration back into the country of origin or habitual residence. It does not provide for 

measures such as adoption in the UK or international adoption. Family reunification in the 

UK is not an available option, and the lack of family tracing makes family reunification in a 

third country or country of origin a distant unachievable prospect.

In terms or safeguarding and promotion of welfare, the system leaves children in 

limbo in terms of the speed of asylum decisions and protracted periods before appeals, 

traumatises and re-traumatises, especially through a culture of doubt with regards to asylum 

claims and age disputes of children in the operation of asylum and social care. It pays scant 

regard to children’s dignity, mental health and welfare, and is unlikely to be classed as a 

caring, safeguarding system with child welfare at the fore front of its priorities. A system of 

care in which children sometimes go missing and there is no clear documentation about how 

many are missing, or where efforts being made to find them. The system lacks some key 

elements of the safeguarding aspect of legal protection. A system that disputes age and places 

the age disputed in a fast track asylum system and does not keep an accurate record of how
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many where found to be children and locked up as age disputed, lacks certain elements of 

legal protection, transparency and accountability.

The fourth question is do childhood experiences of asylum in the UK impact upon 

understandings of separated children and young people’s agency and constructions of 

experiences of their childhood? The answer is “without a shadow of doubt” the arduous pre

flight, transit and UK experience such as psychological trauma, physical trauma, separation 

from family, war, famine, arduous journey, financial cost of the journey means that the 

experience of asylum in childhood impacts on how UASC see their childhood and how they 

navigate their adulthood.

The fifth question is how do former unaccompanied/separated children understand the 

role of asylum decision-makers or service providers and how do they relate decisions to their 

protection and care needs? Understanding the role of asylum decision makers and service 

providers in a complex system without an appointed guardian is a difficult task. The young 

people come to recognise the role of asylum decision makers’ years after coming to the UK 

and after going through different protracted legal battles. Their solicitors were identified 

during the fieldwork by them as a key resource in understanding the role of asylum decision 

makers according to most young people. The capacity of each child differs depending on 

their age, capacity, level of education, experiences in the system and what aspects of the 

system they navigate This means they have varying levels of knowledge about the system, 

the role of decision makers and service providers within the system.

The sub-question, how do they relate decisions of decision makers to their care and 

protection needs? The young people’s response is, seeing is believing, especially as it relates 

to legal representation, they relate success at the courts to competent decisions made by their 

legal teams and achievement of a legal status or an upgrade of status. For the limited few who 

experience a caring environment in the care system they relate their care and protection to 

their foster parents, social workers, social care staff, other advocacy groups and community 

practitioners. In relation to social care they come to realise later that ‘it is a package’671, their 

accommodation, education, employment and sustenance derives from their legal status and 

decisions taken about their asylum claims and assessed social care needs.

The sixth question is, does the UK internal laws and practice in the area of child asylum and 

social care conform to its international treaty obligations.

671 Mariam
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The international treaty norms and obligations were set out in Chapter 3. The key legal tests 

are the principles of non-refoulement, the definition of refugee, voluntary repatriation, 

durable solutions, the absolute nature of jus cogens, the child rights principles of best interest, 

survival and development, participation and non discrimination. Human rights are based on 

the universal application of human rights. The UK like its other western counterparts have 

redefined the nature of rights to limit key rights to citizens. On the principle of non

refoulement the UK mostly meets its international obligations. The only down side is the 

detained fast track, mostly enforced deportation instead of voluntary repatriation. The UK's 

application of the term refugee and protection rates is low in comparison to other EU 

Countries672. The child asylum and social care systems are not centred on the key principles 

of the CRC identified above. The four principles are given varying weight, during asylum and 

social care decisions. The domestic child care legislations that give effect to the UK's 

international child rights obligations are intercepted by harsh immigration legislation with 

regards to UASC. The answer to question six, is that in certain respects the UK asylum and 

social care system meet international obligation while in other respects such as in the area of 

durable solution it does not. For children granted refugee status, durable solution is secure. 

Other elements crucial to the achievement of durable solutions such as family tracing, family 
reunification (country of origin, third country or UK), international adoption or adoption in 

the UK and resettlement in a third country are not explored fully.

7.4 Revisiting the Research Purpose

The research aimed through the thesis question to find out the effectiveness of the 

asylum and social care systems in achieving legal protection and durable solutions throughout 

the entire process. Hence the question does the standard of legal protection conceded/granted 

to unaccompanied asylum-seeking and separated children in the United Kingdom Asylum 

and Social Care systems including durable solutions meet international legal standards, thus 

protecting and safeguarding unaccompanied asylum seeking children and young people? This 

consideration is achieved through a thorough assessment of the discrete mechanisms for legal 

protection in the asylum and social care systems and its impact on the legal protection of 

separated children.

The UK system has improved its decision making procedures due to international and 

domestic scrutiny, driven by constant criticism from academic and civil society. However the

672 UNHCR. Submission by the United Nations High Commissioner for Refugees for the Office of the High 
Commissioner for Human Rights’ Compilation Report - Universal Periodic Review: United Kingdom.
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UK still interprets the obligation of legal protection of separated children as immigration 

status dependent. Its duties kick in as soon as the children arrive at it borders, during 

reception and determination procedures and beyond into durable solutions which maybe in 

the UK or another country with responsibility for the child. It must be said that children’s 

legal protection has improved judging from the grant rates of Refugee Protection from 2% in 

2004, a decade ago to 25% in 2013673. However the question is how do the remaining 75% 

fare after the age of 17.5 when legal protection elapses. They face voluntary and enforced 

removal, detention, destitution, persistent poverty, exploitation, mental health difficulties, a 

bleak future without effective remedy or access to the necessary tools to navigate 

successfully into adulthood in or outside the UK. Even when they cannot be returned, they 

are left in limbo once again like they were during asylum determinations and protracted legal 

battles

It could be argued that looking back into the systems of support for the most 

vulnerable in the UK is where the answer lies. The strength of a chain is judged by its 

weakest link so a nation with a rich history of democracy is also judged by how it treats the 

weakest and most vulnerable in its society and strangers. The weakest links in the chain of 

legal protection of separated children are trafficked and age disputed children especially those 
of them who are incarcerated. Missing unaccompanied children, who no one may have a 

record of and see no end in sight to their situation. Other weak links are children and young 

people who have been wrongly refused asylum because of the contemporary stricter 

definition of refugee and have been forcefully returned to danger or death. Further weak links 

are children and young people in the social care system, who still suffer abuse, neglect and 

negligence with the most obvious of their needs ignored, slighted and belittled.

The treatment of child victims of abuse for several years did not see the light of day 

until the recent Jimmy Saville Inquiry, which has resulted in conviction of some perpetrators 

of abuse. The abuse of children in care and vulnerable children, the failure of the State to 

intervene and carry out its duty of protection in the Victoria Climbe, Baby P, the recent 

Rochdale Inquiry, and the Clerical abuse scandal. Other Inquiries still refer to the 

recommendations of the Climbe Inquiry, some of which are yet to be implemented and is part 

of the cause of continuous failure to protect vulnerable children.

673 Bhabha, J. and Finch, N. (2006) Seeking Asylum Alone: Unaccompanied and Separated Children and 
Refugee Protection in the UK, Harvard University Committee on Human Rights Studies, p. 130 and table 1.1 
Chapter 1 of this Thesis.
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The research pays homage to those who believe that the status quo is not right and 

work every day towards maintaining and improving the situation of unaccompanied children 

and young people, such as professional legal practitioners, social workers, civil society 

activists and practitioners, foster parents, journalists, academics and former separated 

children. For it is through their efforts that the problems UASC face remain in the public 

domain, are alleviated and continuous improvements are and continue to be achieved.

Political action and policy continue to point towards human rights compromises that 

tighten the borders, remove safe routes of escape from persecution, offer limited legal 

protection and at the same time ironically boast about a culture of asylum which since the 

1905 Aliens Act has always been a subject of public derision especially in economic 

downturns. This leaves in its trail the human story of despair and hardship, with underlying 

roots in the failure to govern responsibly with integrity in the State of origin and unfulfilled 

promises on the international arena to improve the condition of the world’s most vulnerable 

populations through development opportunities and Aid to achieve the Millennium 

Development Goals by 2015, promote and enforce international peace and stability in conflict 

situations, or accept those in need of international protection as refugees through the 

UNHCR Resettlement programme and refugee determination procedures. For instance the 

UK after protracted resistance to a resettlement quota for Syrian refugees promised that it 

would accept hundreds of the most vulnerable Syrian refugees, so far the score cards shows 

that it has accepted 50 Syrian refugees for resettlement674.

7.5 The thesis and gaps in the literature and research
The thesis offers a means of conceptualising the legal protection of UASC through a 

cross disciplinary original research into the binary system of legal protection namely, the 

asylum and social care system. It examines the tension between migration control and child 

rights through a Best Interest Determination from reception through to finding durable 

solutions for unaccompanied children. The aim is to achieve a child focused, child rights 

centred system that resolves in a dignifying, sustainable and durable way the problems of the 

unaccompanied asylum seeking and separated child. The gap in literature with regards to the 

devolved legal and practice mechanisms in Northern Ireland social care practice is fdled. This 

aligns the available knowledge on the social care of UASC in Northern Ireland with that of 

the rest of the UK.

674 Source Refugee Council Campaign, 10th July 2014.
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The thesis emphasises the condition of vulnerable categories of UASC and proposes 

solutions already in the domestic statute of the UK which are ignored, sparingly used or 

overridden by other policies. For instance, practice options in the area of guardianship and 

care orders.

7.6 Contribution to Knowledge and Research Impact
The thesis achieves its aim of a technical legal plea and argument for the legal 

protection and restoration of the dignity of the unaccompanied child by all who have contact 

with and statutory obligations towards the child, so that the unaccompanied child may rebuild 

his or her life in dignity and prosper in adulthood. The thesis posits that the asylum 

determination and social care systems are equally responsible mechanisms which help the 

UK fulfil its international and child protection obligations within the framework of legal 

protection and assistance principally under international refugee, child rights law and the 

ECHR. Asylum determination and social care should work in tandem to achieve a child- 

centred, holistic, legal protection system which is in the ‘best interests of the child and 

provides a durable solution to the problem of unaccompanied child. It argues for an 

accessible standard of legal protection in the asylum and social care system that fulfils the 

international legal obligations of the UK, which is achieved in a way that does not sacrifice 

the sanctity of the human dignity of the child and upholds the legal principles of non

discrimination and equality.

The thesis proffers the solution of a fundamental and holistic ‘best interest’ 

determination (BID) by professionals in the asylum and social care system which effectively 

protects the child, secures durable solution, is timely, cost effective, uses all the expertise and 

information available to the best advantage, fulfils the UK’s international legal obligations 

and effectively secures successful transition into adulthood for unaccompanied children and 

young people.

The thesis establishes a UK legislative and practice framework for the care of 

unaccompanied children which includes Northern Ireland, which has been neglected by 

government frameworks, academic scholarship and civil society advocacy initiatives. The 

thesis argues that legal protective mechanisms that already exist on a domestic statutory 

footing such as provisions for a guardian and care orders, which are available to UK citizen 

children in similar situations, should be actively engaged to secure legal protection for 

separated children rather than leaving matters to discretion through various non-uniform and 

less powerful advocacy and discretionary mechanisms. The thesis by establishing the human 

rights entitlement of UASC and corresponding government obligations within international
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standards and norms, identifying the domestic tools for transposition and other domestic 

practice measures for legal protection, the thesis argues for the true holistic inclusion of all 

relevant international and domestic human rights obligations. This holds UK government 

accountable through the work of activist, advocacy organisations and most importantly 

through the courts, despite the disabling issues of non-incorporation of ratified instruments, 

disabling of key domestic statutory provisions which offer more robust protection, 

Parliamentary Sovereignty and Judicial discretion in recognising human rights obligations of 

the UK in domestic Court judgements. The aim is to achieve the highest level of overall 

protection and durable solution for the unaccompanied child and young person.

7.7 Possibilities of Research and Future Directions
The PhD researcher hopes to continue to pursue research and work which relates to 

children’s rights, develop key publications from the thesis and disseminate the findings and 

Good Practice through an electronic Poster to key professionals and organisations. The 

researcher hopes to put her skills to good use and achieve prolonged impact for her research 

into the legal protection of unaccompanied children and children’s rights in general.

7.8 So what, why should people care?
Unaccompanied children occupy one of the most precarious vulnerable situations in 

the human life cycle, they are children without the protection of their family and country of 

nationality or habitual residence and should be treated and protected as children because they 

only get one shot at childhood, once it is gone, it is gone, there is no going back to childhood, 

the sympathy it invokes or protection that it should offer. Looking at the ordeal from the 

situations that drive them to search for protection, their first step towards the search for 

protection, to the continuous cycle of achieving solutions, unaccompanied children and 

young people truly deserve to build their lives in dignity and achieve successful transition 

into adulthood. I care and people should care, that the sanctity of the dignity of living 

childhood as a child is maintained and restored where lost.
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Appendix I

Key Extracts from The 1989 Convention on the Rights of the Child 

Article 1: Definition of a Child
For the purposes of the present Convention, a child means every human being below the age 
of eighteen years unless under the law applicable to the child, majority is attained earlier.

Article 2: Non-discrimination
1. States Parties shall respect and ensure the rights set forth in the present Convention to 
each child within their jurisdiction without discrimination of any kind, irrespective of the 
child's or his or her parent's or legal guardian's race, colour, sex, language, religion, 
political or other opinion, national, ethnic or social origin, property, disability, birth or 
other status.
2. States Parties shall take all appropriate measures to ensure that the child is protected 
against all forms of discrimination or punishment on the basis of the status, activities, 
expressed opinions, or beliefs of the child's parents, legal guardians, or family members.

Article 3: Best Interest
1. In all actions concerning children, whether undertaken by public or private social 
welfare institutions, courts of law, administrative authorities or legislative bodies, the best 
interests of the child shall be a primary consideration.
2. States Parties undertake to ensure the child such protection and care as is necessary for 
his or her well-being, taking into account the rights and duties of his or her parents, legal 
guardians, or other individuals legally responsible for him or her, and, to this end, shall 
take all appropriate legislative and administrative measures.
3. States Parties shall ensure that the institutions, services and facilities responsible for the 
care or protection of children shall conform with the standards established by competent 
authorities, particularly in the areas of safety, health, in the number and suitability of their 
staff, as well as competent supervision.

Article 4
States Parties shall undertake all appropriate legislative, administrative, and other measures 
for the implementation of the rights recognized in the present Convention. With regard to 
economic, social and cultural rights, States Parties shall undertake such measures to the 
maximum extent of their available resources and, where needed, within the framework of 
international co-operation.

Article 6: Survival and Development
1. States Parties recognize that every child has the inherent right to life.
2. States Parties shall ensure to the maximum extent possible the survival and development of 
the child.

Article 8
1. States Parties undertake to respect the right of the child to preserve his or her identity, 
including nationality, name and family relations as recognized by law without unlawful 
interference.
2. Where a child is illegally deprived of some or all of the elements of his or her identity, 
States Parties shall provide appropriate assistance and protection, with a view to re
establishing speedily his or her identity.
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Article 10
1. In accordance with the obligation of States Parties under article 9, paragraph 1, 
applications by a child or his or her parents to enter or leave a State Party for the purpose of 
family reunification shall be dealt with by States Parties in a positive, humane and 
expeditious manner. States Parties shall further ensure that the submission of such a request 
shall entail no adverse consequences for the applicants and for the members of their family.

Article 12: Participation
1. States Parties shall assure to the child who is capable of forming his or her own views the 
right to express those views freely in all matters affecting the child, the views of the child 
being given due weight in accordance with the age and maturity of the child.
2. For this purpose, the child shall in particular be provided the opportunity to be heard in any 
judicial and administrative proceedings affecting the child, either directly, or through a 
representative or an appropriate body, in a manner consistent with the procedural rules of 
national law.

Article 14
1. States Parties shall respect the right of the child to freedom of thought, conscience and 
religion.
2. States Parties shall respect the rights and duties of the parents and, when applicable, legal 
guardians, to provide direction to the child in the exercise of his or her right in a manner 
consistent with the evolving capacities of the child.
3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are 
prescribed by law and are necessary to protect public safety, order, health or morals, or the 
fundamental rights and freedoms of others.

Article 16
1. No child shall be subjected to arbitrary or unlawful interference with his or her privacy, 
family, home or correspondence, nor to unlawful attacks on his or her honour and reputation.
2. The child has the right to the protection of the law against such interference or attacks.

Article 19
1. States Parties shall take all appropriate legislative, administrative, social and educational 
measures to protect the child from all forms of physical or mental violence, injury or abuse, 
neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in 
the care of parent(s), legal guardian(s) or any other person who has the care of the child.
2. Such protective measures should, as appropriate, include effective procedures for the 
establishment of social programmes to provide necessary support for the child and for those 
who have the care of the child, as well as for other forms of prevention and for identification, 
reporting, referral, investigation, treatment and follow-up of instances of child maltreatment 
described heretofore, and, as appropriate, for judicial involvement.

Article 20
1. A child temporarily or permanently deprived of his or her family environment, or in whose 
own best interests cannot be allowed to remain in that environment, shall be entitled to 
special protection and assistance provided by the State.
2. States Parties shall in accordance with their national laws ensure alternative care for such a 
child.
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Article 22
1. States Parties shall take appropriate measures to ensure that a child who is seeking refugee 
status or who is considered a refugee in accordance with applicable international or domestic 
law and procedures shall, whether unaccompanied or accompanied by his or her parents or by 
any other person, receive appropriate protection and humanitarian assistance in the enjoyment 
of applicable rights set forth in the present Convention and in other international human 
rights or humanitarian instruments to which the said States are Parties.
2. For this purpose, States Parties shall provide, as they consider appropriate, co-operation in 
any efforts by the United Nations and other competent intergovernmental organizations or 
nongovernmental organizations co-operating with the United Nations to protect and assist 
such a child and to trace the parents or other members of the family of any refugee child in 
order to obtain information necessary for reunification with his or her family. In cases where 
no parents or other members of the family can be found, the child shall be accorded the same 
protection as any other child permanently or temporarily deprived of his or her family 
environment for any reason, as set forth in the present Convention.

Article 24
States Parties recognize the right of the child to the enjoyment of the highest attainable 
standard of health and to facilities for the treatment of illness and rehabilitation of health. 
States Parties shall strive to ensure that no child is deprived of his or her right of access to 
such health care services.

Article 25
States Parties recognize the right of a child who has been placed by the competent authorities 
for the purposes of care, protection or treatment of his or her physical or mental health, to a 
periodic review of the treatment provided to the child and all other circumstances relevant to 
his or her placement.

Article 26
1. States Parties shall recognize for every child the right to benefit from social security, 
including social insurance, and shall take the necessary measures to achieve the full 
realization of this right in accordance with their national law.
2. The benefits should, where appropriate, be granted, taking into account the resources and 
the circumstances of the child and persons having responsibility for the maintenance of the 
child, as well as any other consideration relevant to an application for benefits made by or on 
behalf of the child.

Article 27
1. States Parties recognize the right of every child to a standard of living adequate for the 
child's physical, mental, spiritual, moral and social development.
2. The parent(s) or others responsible for the child have the primary responsibility to secure, 
within their abilities and financial capacities, the conditions of living necessary for the child's 
development.

Article 28
1. States Parties recognize the right of the child to education, and with a view to achieving 
this right progressively and on the basis of equal opportunity, they shall, in particular:
(a) Make primary education compulsory and available free to all;
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(b) Encourage the development of different forms of secondary education, including general 
and vocational education, make them available and accessible to every child, and take 
appropriate measures such as the introduction of free education and offering financial 
assistance in case of need;
(c) Make higher education accessible to all on the basis of capacity by every appropriate 
means;
(d) Make educational and vocational information and guidance available and accessible to all 
children;
2. No part of the present article or Article 28 shall be construed so as to interfere with the 
liberty of individuals and bodies to establish and direct educational institutions, subject 
always to the observance of the principle set forth in paragraph 1 of the present article and to 
the requirements that the education given in such institutions shall conform to such minimum 
standards as may be laid down by the State.

Article 29
1. States Parties agree that the education of the child shall be directed to:
(a) The development of the child’s personality, talents and mental and physical abilities to 
their fullest potential;
(b) The development of respect for human rights and fundamental freedoms, and for the 
principles enshrined in the Charter of the United Nations;
(c) The development of respect for the child’s parents, his or her own cultural identity, 
language and values, for the national values of the country in which the child is living, the 
country from which he or she may originate, and for civilizations different from his or her 
own;
(d) The preparation of the child for responsible life in a free society, in the spirit of 
understanding, peace, tolerance, equality of sexes, and friendship among all peoples, ethnic, 
national and religious groups and persons of indigenous origin;
(e) The development of respect for the natural environment.

Article 31
1. State Parties recognise the right of the child to rest and leisure, to engage in play and 
recreational activities appropriate to the age of the child and to participate freely in cultural 
life and the arts.
2. State Parties shall respect and promote the right of the child to participate fully in cultural 
and artistic life and shall encourage the provision of appropriate equal opportunities for 
cultural, artistic, recreational and leisure activity.

Article 32
1. State Parties recognize the right of the child to be protected from economic exploitation 
and from performing any work that is likely to be hazardous or to interfere with the child's 
education, or to be harmful to the child's health or physical, mental, spiritual, moral or social 
development.
2. State Parties shall take legislative, administrative, social and educational measures to 
ensure the implementation of the present article. To this end, and having regard to the 
relevant provisions of other international instruments, States Parties shall in particular:
(a) Provide for a minimum age or minimum ages for admission to employment;
(b) Provide for appropriate regulation of the hours and conditions of employment;
(c) Provide for appropriate penalties or other sanctions to ensure the effective enforcement of 
the present article.
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Article 33
State Parties shall take all appropriate measures, including legislative, administrative, social 
and educational measures, to protect children from illicit use of narcotic drugs and 
psychotropic substances as defined in the relevant international treaties, and to prevent the 
use of children in the illicit production and trafficking of such substances.

Article 34
States Parties undertake to protect the child from all forms of sexual exploitation and sexual 
abuse.
For these purposes, States Parties shall in particular take all appropriate national, bilateral and 
multilateral measures to prevent:
(a) The inducement or coercion of a child to engage in any unlawful sexual activity;
(b) The exploitative use of children in prostitution or other unlawful sexual practices;
(c) The exploitative use of children in pornographic performances and materials.

Article 35
States Parties shall take all appropriate national, bilateral and multilateral measures to prevent 
the abduction of, the sale of or traffic in children for any purpose or in any form.

Article 36
States Parties shall protect the child against all other forms of exploitation prejudicial to any 
aspects of the child's welfare.

Article 37
States Parties shall ensure that:
(a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment or 
punishment. Neither capital punishment nor life imprisonment without possibility of release 
shall be imposed for offences committed by persons below eighteen years of age;
(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, 
detention or imprisonment of a child shall be in conformity with the law and shall be used 
only as a measure of last resort and for the shortest appropriate period of time;
(c) Every child deprived of liberty shall be treated with humanity and respect for the inherent 
dignity of the human person, and in a manner which takes into account the needs of persons 
of his or her age.
In particular, every child deprived of liberty shall be separated from adults unless it is 
considered in the child's best interest not to do so and shall have the right to maintain contact 
with his or her family through correspondence and visits, save in exceptional circumstances;
(d) Every child deprived of his or her liberty shall have the right to prompt access to legal and 
other appropriate assistance, as well as the right to challenge the legality of the deprivation of 
his or her liberty before a court or other competent, independent and impartial authority, and 
to a prompt decision on any such action.

Article 39
States Parties shall take all appropriate measures to promote physical and psychological 
recovery and social reintegration of a child victim of: any form of neglect, exploitation, or 
abuse; torture or any other form of cruel, inhuman or degrading treatment or punishment; or 
armed conflicts. Such recovery and reintegration shall take place in an environment which 
fosters the health, self-respect and dignity of the child.
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Article 40
States Parties recognize the right of every child alleged as, accused of, or recognized as 
having infringed the penal law to be treated in a manner consistent with the promotion of the 
child's sense of dignity and worth, which reinforces the child's respect for the human rights 
and fundamental freedoms of others and which takes into account the child's age and the 
desirability of promoting the child's reintegration and the child's assuming a constructive role 
in society.
To this end, and having regard to the relevant provisions of international instruments. States 
Parties shall, in particular, ensure that:
(a) No child shall be alleged as, be accused of, or recognized as having infringed the penal 
law by reason of acts or omissions that were not prohibited by national or international law at 
the time they were committed;
(b) Every child alleged as or accused of having infringed the penal law has at least the 
following guarantees:
(i) To be presumed innocent until proven guilty according to law;
(ii) To be informed promptly and directly of the charges against him or her, and, if 
appropriate, through his or her parents or legal guardians, and to have legal or other 
appropriate assistance in the preparation and presentation of his or her defence;
(iii) To have the matter determined without delay by a competent, independent and impartial 
authority or judicial body in a fair hearing according to law, in the presence of legal or other 
appropriate assistance and, unless it is considered not to be in the best interest of the child, in 
particular, taking into account his or her age or situation, his or her parents or legal guardians;
(iv) Not to be compelled to give testimony or to confess guilt; to examine or have examined 
adverse witnesses and to obtain the participation and examination of witnesses on his or her 
behalf under conditions of equality;
(v) If considered to have infringed the penal law, to have this decision and any measures 
imposed in consequence thereof reviewed by a higher competent, independent and impartial 
authority or judicial body according to law;
(vi) To have the free assistance of an interpreter if the child cannot understand or speak the 
language used;
(vii) To have his or her privacy fully respected at all stages of the proceedings.
3. States Parties shall seek to promote the establishment of laws, procedures, authorities and 
institutions specifically applicable to children alleged as, accused of, or recognized as having 
infringed the penal law, and, in particular:
(a) The establishment of a minimum age below which children shall be presumed not to have 
the capacity to infringe the penal law;
(b) Whenever appropriate and desirable, measures for dealing with such children without 
resorting to judicial proceedings, providing that human rights and legal safeguards are fully 
respected.
4. A variety of dispositions, such as care, guidance and supervision orders; counselling; 
probation; foster care; education and vocational training programmes and other alternatives to 
institutional care shall be available to ensure that children are dealt with in a manner 
appropriate to their well-being and proportionate both to their circumstances and the offence.

Article 41
Nothing in the present Convention shall affect any provisions which are more conducive to 
the realization of the rights of the child and which may be contained in:
(a) The law of a State party; or
(b) International law in force for that State.
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Article 43
1. For the purpose of examining the progress made by States Parties in achieving the 
realization of the obligations undertaken in the present Convention, there shall be established 
a Committee on the Rights of the Child, which shall carry out the functions hereinafter 
provided.

Article 44
1. State Parties undertake to submit to the Committee, through the Secretary-General of the 
United Nation, reports on measures they have adopted which give effect to the rights 
recognised herein and on the progress made on the enjoyment of those rights.
a) Within two years of the entry into force of the Convention for the State Party concerned;
(b) Thereafter every five years.
2. Reports made under the present article shall indicate factors and difficulties, if any, 
affecting the degree of fulfilment of the obligations under the present Convention. Reports 
shall also contain sufficient information to provide the Committee with a comprehensive 
understanding of the implementation of the Convention in the country concerned.
3. A State Party which has submitted a comprehensive initial report to the Committee need 
not, in its subsequent reports submitted in accordance with paragraph 1 (b) of the present 
article, repeat basic information previously provided.
4. The Committee may request from States Parties further information relevant to the 
implementation of the Convention.
5. The Committee shall submit to the General Assembly, through the Economic and Social 
Council, every two years, reports on its activities.
6. States Parties shall make their reports widely available to the public in their own countries.

Article 45
In order to foster the effective implementation of the Convention and to encourage 
international co-operation in the field covered by the Conventiom(a) The specialized 
agencies, the United Nations Children's Fund, and other United Nations organs shall be 
entitled to be represented at the consideration of the implementation of such provisions of the 
present Convention as fall within the scope of their mandate. The Committee may invite the 
specialized agencies, the United Nations Children's Fund and other competent bodies as it 
may consider appropriate to provide expert advice on the implementation of the Convention 
in areas falling within the scope of their respective mandates. The Committee may invite the 
specialized agencies, the United Nations Children's Fund, and other United Nations organs to 
submit reports on the implementation of the Convention in areas falling within the scope of 
their activities;

(b) The Committee shall transmit, as it may consider appropriate, to the specialized agencies, 
the United Nations Children's Fund and other competent bodies, any reports from States 
Parties that contain a request, or indicate a need, for technical advice or assistance, along with 
the Committee's observations and suggestions, if any, on these requests or indications;

(c) The Committee may recommend to the General Assembly to request the Secretary- 
General to undertake on its behalf studies on specific issues relating to the rights of the child;

(d) The Committee may make suggestions and general recommendations based on 
information received pursuant to articles 44 and 45 of the present Convention. Such 
suggestions and general recommendations shall be transmitted to any State Party concerned 
and reported to the General Assembly, together with comments, if any, from States Parties.
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Appendix II

Participant Information Sheet
{To be read out to and given to participants)
Experiences of Childhood and Asylum: The Experience of Legal Protection as an 
Unaccompanied Child
The Childhood and Asylum study is being undertaken by Ibidunni Francisca Idowu-Eberendu 
from Queens University Belfast.
It is part of a postgraduate research project. You will be asked some questions by me.
I want to find out what legal protection young people seeking asylum in the United Kingdom 
(U.K) experience and its impact on your everyday life. The questions will cover your 
experience from when you came to the U.K and the impact on your childhood experiences. It 
will focus on your legal protection within the U.K, your understanding of role of asylum and 
care decision makers and how you relate this to your protection and care in the U.K. I will 
ask you your experience of protection in the U.K and how this relates to your everyday 
access to services and life experience.

The research has been approved by the School of Law Ethics Committee at Queens 
University Belfast.
Your participation is voluntary; it means you do not have to be a part of the research if you 
do not want to. I would be grateful if you would agree to take part in this Study. This will 
involve you answering some questions in an interview with me. The interview will take about 
an hour and I would like to record what you say so that I can concentrate on the asking you 
questions and listening to your experiences in the U.K Asylum System.
You may choose not to answer certain questions, or answer them later in the interview; you 
may choose to withdraw from the interview at any time without giving a reason. You may 
withdraw from the research before the entry and analysis of research data (to be dated).

Everything that you tell me is strictly confidential. That means that your answers are private 
between you and me, except if you tell me about something that could harm you or someone 
else, I have a duty to report such harm.
I will not inform anyone else about what you tell me during the interview, the research is for 
academic purpose and it is hoped that the knowledge generated from you will inform policy 
and practice (the way things are done) for unaccompanied and separated young persons.

All information (everything you tell me) will be stored on a password protected computer so 
no one apart from me can have access to it. You will choose a new name for the purpose of 
this research (pseudo name) to make sure that no one knows it is you. In the publication 
(writing) resulting from this research all identifiers that can show that you are the person will 
be removed to preserve your anonymity.
Your taking part in this research will have no effect on your immigration status or the 
services you receive.
Therefore I will encourage you to be as open and honest as you can.

Thank you

Ibidunni Francisca Idowu-Eberendu 
School of Law 
27-30 University Square 
Queens University Belfast
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Young Adolescents Consent Form
It is for you to decide if you want to talk to me.

You do not have to say yes.

If you say yes, you do not have to do the whole interview.

We could stop when you want to, or have a break.

If you do not want to answer some of the questions, you can just say, ‘pass’.

Before you decide to take part, you might like to talk about this project with someone 

trusted\friend.

I will keep tapes and notes of the interviews in a safe, lockable place.

After the research I will clean up the data, so that you cannot be known as the speaker.

You will pick a new name which I will use in writing/talking about the research; so that no 

one will know it is your view.

I would not talk to anyone about what you have said, unless you talk about the risk of 

someone being harmed. If so, I would talk with you first about what could be done to help675.

675 Pricilla Alderson, Ethics in Fraser, S., et al Doing Research with Children and Young People. The Open 
University, London: Sage. p. 106. Adapted.
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Informed Consent Document 
Consent Form
Hello my name is Ibidunni Francisca Idowu-Eberendu, I am a research student from The 
School of Law Queen’s University, Belfast, on a project entitled Experiences of Childhood 
and Asylum: The Experience of Legal Protection as Unaccompanied Asylum-seeking 
Children.
This project is sponsored by The Research Forum for the Child, Queen’s University Belfast.
I can be contacted on 07747557724 and iidowueberenduO 1 @qub.ac.uk should you have any 
questions.
Thank you for your willingness to take part in this research project. Your participation is very 
much appreciated. Just before we start the interview, I would like to reassure you that as a 
participant on this project you have several very definite rights.
This interview does not confer any benefits to immigration status or other perceived benefits.
I confirm that I understand the contents of the information sheet for the study. I have had
the opportunity to consider the information, ask questions and have had these answered 1—1
satisfactorily.
I understand that my participation is voluntary and I am free to stop at any time without 
giving any reason and without effect/consequences.

I have been informed that the interview will be tape recorded and I give my consent that 
the recording be made.

I prefer my responses to be written /recorded by hand.

□
□
□

I understand that all the information I provide will not be shared with any other person 
apart from the research team, my name, nationality, location and other things that can 
make me known will be removed from the final research publication and thesis.

I agree to the use of the information generated from the interview, my name or other 
identifying qualities will not be included in any presentation or publication. □

I agree to take part in the above study.
I would be grateful if you would sign this form to show that you understand the contents of 
this form
------------------------------------------------------Printed --------------------------------Signed
------------------------------------------------------ Dated

□

Adapted from Grant McCracken, The Long Interview- Qualitative Research Methods Series 
13.London, Sage. 1986 and King, N. and Horrocks, C. Interviews in Qualitative Research, 
London, Sage.7010. p. 113
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Key Professionals/Stakeholder Questionnaire

1. What is your role and remit in your current work with unaccompanied children?

2. What services does your organisation offer to unaccompanied children? what is the criteria 
for access to the services?

3. What do you think are the main strengths of the services you offer? Could you give an 
example of one that is best practice in or outside your organisation?

4. What is your professional assessment of the range of rights and services enjoyed by 
separated children? .

6. In what specific areas is quality legal advice important in service delivery to 
unaccompanied children and why is this?

7. Do unaccompanied asylum seeking children participate in decisions taken about their 
lives? In what areas?

8. What key pieces of legislation, case law development and policy influence your 
professional decisions on unaccompanied and separated children?

9. Are there new legal or policy developments that positively affect/restrict the legal rights of 
unaccompanied children? Before determination, after a positive determination, at refusal, 
during appeal, at positive or negative appeal determination.

10. Are there budgetary and financial frameworks that limit provision for unaccompanied 
children? What is the impact on separated children’s rights?

11. Do these financial restrictions and framework apply to all groups of children in care?

12. Do the standards of rights enjoyed by separated children compare with the standards 
applicable to children generally in the UK?

13. Does the current system of asylum and social care in the UK protect the rights of 
unaccompanied children and create lasting solutions to their problems?

14. Does the legal and policy framework of asylum impact on the agency and autonomy of 
young asylum seekers?

15. Do asylum experiences impact on the childhood of unaccompanied children?

16. How do unaccompanied children understand the role of asylum decision makers/service 
providers?

17. Do separated children relate the roles and decisions of key professionals and 
organisations to their protection and care?

18. Are unaccompanied children helped to effectively integrate into UK society and transit 
into adulthood through education and employment?
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19. Are there any other issues you would like to speak about in relation to the legal protection 
of unaccompanied children and asylum?
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Legal Professional Questionnaire
1. What is your remit in your work with unaccompanied and separated children?

2. What are the key elements of a high standard of legal protection for unaccompanied 
separated children in the UK legal system?

3. What are the key international legal norms applicable to unaccompanied children’s 

rights?

4. In what areas does the UK municipal legal regime struggle to meet the standards of 
treaty obligations applicable to unaccompanied and separated children?

5. Focusing on the key themes of reception, asylum determination, social care, appeals, 
settlement and returns, does the UK legal and policy regime adequately safeguard and 
promote the welfare of separated children and find lasting solutions to their problems?

6. What is the UK mechanism for resolving a conflict between the unaccompanied 
child's ‘best interest’, and other considerations in the asylum and social care systems?

7. Does legal services for unaccompanied children focus more on the status 
determination phase much more than a holistic approach to the standards of rights at 
every point, including pre and post determination?

8. Does UK legislative, policy and practice context progressively improve the standards 
of rights of unaccompanied children?

9. Are the rights afforded unaccompanied children in the UK comparable to the rights 
enjoyed by children in general in the UK?

10. What is the impact of the new changes to legal aid policy, on the availability/quality 
of legal services.

11. What is the impact of the new changes to legal aid policy on the standard of rights 
enjoyed by unaccompanied and separated children?

12. Are there legal and policy developments which may impact upon the rights of 
separated children?

13. Is there any other issue you would like to speak about with regards to the legal 
protection of unaccompanied and separated children ?
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Young Person Questionnaire
1. When you first arrived, what were your first impressions about the legal aspect of asylum?

2. What were the first services you contacted? What services where most important to you?

3. What did you like/not like about the legal aspect of asylum?
4. Did someone explain the legal procedures to you? Who did? When? Who helped the most?
5. Did you find parts of the procedure confusing? What part(s)?
6. Did your legal representative make regular contact with you and update you on your case?
7. Did you understand the legal process before seeking asylum? After?
8. When did you first get legal advice? Before screening, before the first reporting event, 
before the asylum interview, after a negative asylum determination or at all these stages
9. Do you feel that the timing and quality of legal advice is important in achieving a positive 
asylum determination?
10. What did you feel about the length of time and support given for asylum applications?
11. What do you feel about the interpretation service you received?
12. What do you think about the length of asylum processing time?
13. Was your asylum application successful at first application?
14. If yes, what status were you given? Did you understand the status? Did anyone explain it 
to you?
15. What rights do you enjoy as a result of your status that you did not enjoy previously?
16. What impact did a positive asylum response have on your experiences?
17. If you had a negative response, what impact did it have on the rights you enjoyed?
18. Did you appeal the decision? Was it successful? What status were you given eventually?
19. Did you feel safe and cared for at every stage? If not, what stage did you feel most 
unhappy about and why?
20. Was there any problem with access to legal services? On arrival, during the processing of 
asylum application? At refusal and appeal stages? At renewal?
21. What did you appreciate most about the legal service you received?
22. Was there anything you would have preferred to be done differently about the legal 
advice?
23. Does positive asylum determination create lasting solution to the problems of 
unaccompanied children? If not, why do you think asylum does not create a lasting solution?
24. From your experience what are the key problems that face unaccompanied children in the 
asylum process, in terms of legal support, before the decision after the initial decision, after 
refusal, at appeal and after the final decision?
25. In what ways are young lone asylum seeker doing well and why is this? In what ways are 
they not doing well and why is this?
26. In what areas do young lone asylum seekers participate in decisions about their future, 
before achieving a status, after achieving a legal status? On issues such as care, education and 
asylum determination?
27. What limits the participation of separated children, before the asylum decision, after 
initial positive asylum determination, at refusal, during the appeal process and after a final 
positive or negative decision?
28. Are there any other issues about your experience you would like to speak about?
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Social Work Professional Questionnaire
1. What are your statutory duties in your current work with unaccompanied children?

2. What are the key pieces of legislation that guides the role of a social worker, guiding 
legal norms/principles?

3. What are the key elements that determine a high standard of social care?

4. What are the statutory procedures within the operation of social care for separated 
children?

5. What are the types of assessment and the reasons?

6. Please comment on the effectiveness of UK social care legislation in protecting 
unaccompanied children, considering differences in implementation and interpretation 
by Professionals and Councils.

7. What is the impact of immigration legislation on statutory social care and welfare for 
unaccompanied and separated children?

8. How does the development of law and policy (positive/negative) such as landmark 
cases and new policy development impact on unaccompanied children’s rights.

9. Is the standard of rights enjoyed by unaccompanied children comparable to that of 
other looked after children and children generally in the UK?

10. How are the conflicts among competing considerations such as risk, need, best 
interest, resource allocation, well-being and protection/safeguarding resolved?

11. Are there official accountability measures for professional decisions and opportunity 
for feedback from unaccompanied children in social care?

12. Are there budgetary and financial frameworks that limit provision for unaccompanied 
children?

13. Are the existing legal and policy provisions adequate in protecting unaccompanied 
children and finding lasting solutions to their problems?

14. Are there legal provisions that are restrictive or reduce the standard of rights 
applicable to unaccompanied and separated children pre and post determination?

15. Do asylum experiences impact on the childhood experiences of unaccompanied 
children?

16. Does the legal and policy framework of asylum impact on the agency and autonomy 
of young asylum seekers?

17. Are unaccompanied children helped to effectively integrate into UK society? In what 
ways?
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18. How do unaccompanied children understand the role of asylum decision 
makers/service providers?

19. Do they relate the roles and decisions to their protection and care?

20. What are the major concerns you have about the enjoyment of rights by separated 
children?

21. Are there any other issues you would like to speak about in relation to the protection 
of unaccompanied children and asylum?
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