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Education Rights: Lessons for and from Northern Ireland.

Critical Analysis 

The context of the research

This application for a Ph.D by independent research and publication is based on 

research and scholarship in the area of education law and children’s rights in Northern 

Ireland since 1998. The research was carried out at Queen’s University, Belfast first 

while I was a senior lecturer in the School of Law and then, from 2003, as a Reader in 

Education in the School of Education. The analysis of this body of work has been 

categorised into four inter-related aspects of education rights: (i) the domestic education 

law of Northern Ireland; (ii) the implications of international human rights law for 

Northern Ireland’s education system; (iii) an analysis of the unique elements of Northern 

Ireland’s education law which are of interest in other jurisdictions; and (iv) the 

significance of ensuring respect for children’s rights in education, particularly in societies 

affected by conflict. The title of the thesis was chosen to reflect two broad strands of my 

work within these categories: first, research which documents the ways in which 

international human rights law has provided a stimulus for change within Northern 

Ireland’s domestic law (‘lessons for Northern Ireland’); secondly, research which 

highlights what is distinctive about Northern Ireland’s approach to rights in education and 

might therefore inform law, policy or practice elsewhere (‘lessons from Northern 

Ireland’). The unifying theme of the research and therefore, in a sense, the ‘thesis’ that 

underpins the critical analysis of the body of work presented is that, if children’s rights in
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education are to be fully respected, protected and fulfilled, strategies based on legal 

enforcement are insufficient on their own. Instead, it will be argued that a more effective 

way of securing rights in education is to encourage those involved in children’s education 

to embrace the implementation of children’s rights through increased awareness of the 

substance of the legal provisions alongside the benefits of compliance. A key element of 

this is the need to ensure that children’s views are actively sought and taken seriously.

Northern Ireland's school system is an interesting arena in which to conduct 

research on education rights. Northern Ireland is emerging from over thirty years of 

violent conflict between its Protestant and Catholic communities. The Belfast Agreement, 

a peace agreement which provided for the establishment of power-sharing democratic 

institutions, was signed in 1998. Since then, the worst forms of violence (indiscriminate 

bombings and ‘tit for tat’ murders) have ceased, although there is still unacceptably high 

levels of sectarian violence both between and within certain communities, usually in 

areas of high social deprivation. Moreover, not only does Northern Ireland remain a 

deeply divided society but Northern Ireland’s school system reflects the wider schisms. 

Schools are almost completely religiously segregated in terms of their pupil profile: 

Protestant children generally attend state-owned controlled schools (managed by local 

education authorities) and Catholic children generally attend state-funded voluntary 

schools which are in the ownership and management of the Catholic Church. 

Approximately 5% of children attend ‘integrated’ (mixed religion) schools and a smaller 

number still attend Irish medium schools - schools in which instruction is provided 

mainly through the Irish language (a language associated mainly with the Catholic
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community). Moreover, with few exceptions, Boards of Governors in Northern Ireland 

have a significant proportion of their membership drawn from the local clergy or from 

those whom they have chosen to represent them. These positions are set down in 

legislation, affording the churches a significant statutory role in school governance 

(Lundy, 2000a).

The high level and varying types of segregation within schools has meant that 

Northern Ireland’s education system has provided a venue in which the jurisdiction’s 

complex religious, social and political divisions find a public outlet and therefore a 

setting in which claims that rights are being infringed arise frequently. Moreover, thirty 

years of violent conflict and allegations of inequality have resulted in a fairly 

sophisticated local understanding and use of international human rights law. Thus, not 

only is Northern Ireland a society in which there is a compelling need for an education 

system which promotes and respects human rights, but there is also a readiness to deploy 

a range of legal arguments in order to secure change within the system (Lundy, 2004b). 

This has been enhanced by a series of innovative human rights and equality provisions 

which were negotiated as part of the Belfast Agreement in 1998 and implemented by the 

Northern Ireland Act 1998. The distinctive educational and legal context in which my 

research was carried out and on which it is based has therefore provided fertile ground for 

an analysis of the meaning of and most effective ways of ensuring children’s rights in 

education.
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The critical analysis embraces a number of distinct tasks, namely to include the 

contribution of the work to the advancement of the field of study, an account of its 

significance and an explanation of the inter-relationship between the material presented 

(Regulation 4.1). Once engaged in the process of reflection on my research, it unfolded 

that my work has followed a distinctive pathway, not just in relation to the substantive 

areas of interest set out above, but also in terms of my own approach to research and 

methods of inquiry. My reflections on this broader academic journey (which might be 

characterised as a paradigmatic shift from doctrinal legal analysis of domestic statutes 

and case law to inter-disciplinary, empirical studies which focus on international human 

rights) are incorporated within the critical analysis.

Education Law in Northern Ireland

Education Law, Policy and Practice in Northern Ireland, ((ELPPNI) (Lundy, 

2000a) is the first and only text on the law of education that applies in Northern Ireland. 

In effect, it created a ‘field’ of law within Northern Ireland. The need for the book 

became apparent after an attempt to ascertain the legal position in relation to provision 

for a child with special educational needs proved frustrating. The research led me to the 

Education and Libraries (NI) Order 1986 and an awareness of the scope and degree of 

statutory regulation within the education system. From the outset of my career, my 

academic interests have focused on issues of social welfare and social justice, initially in 

relation to social security and labour law: my Masters dissertation was on the provision 

of social security during trade disputes. The law of education was in many ways a
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natural progression for me as it combined an important development in my personal life - 

a child who was approaching school-age - with my academic and professional interest in 

issues of social welfare and legal skills in reading and interpreting statutes and 

regulations. Although the latter is often a no-go zone for many lawyers, years of reading 

and applying social security regulations - unparalleled in their quantity, complexity and 

numerous amendments - meant that I was well-equipped to handle the Orders in 

Council which related to education. Thus, even though the statutory framework for 

education in Northern Ireland has been described by a judge as being ... ‘of Byzantine 

complexity’, my reaction to this was simply a sense of injustice that there was no text 

book or even basic guide available to pupils, parents or teachers wishing to understand 

their respective rights and duties. For me, this was a fundamental issue of access to 

justice since educational rights could not be fulfilled where they were not known and 

understood. Education Law, Policy and Practice in Northern Ireland was inspired by the 

sense of injustice and its publication has filled that gap in knowledge.

The book is now the key text used by lawyers advising on education issues in 

Northern Ireland. A review in the Northern Ireland Law Society’s journal, The Writ, 

described the book as ‘an excellent overview of education and law in Northern Ireland’.1 

It is cited regularly in court, and, as a result, I am asked frequently to provide opinions on 

legal issues relating to education. However, while it is important that the book is of use in 

the professional legal market, one of the key aims of the book was to make the text 

sufficiently accessible that it could be used by non-lawyers. In the book’s preface, the 

express intention was that it would be used by schools, school governors and those

1 The Writ, October 2001, p. 8-9.
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involved in educational administration ‘as a benchmark for good practice which will keep 

them on the right side of the law’. A mark of success in terms of the book’s accessibility 

to non-lawyers is indicated by the fact that sales have been vibrant in the education 

sector. When the book was published it was immediately endorsed by Nigel Hamilton, 

currently Head of the Northern Ireland Civil Service (then Permanent Secretary for the 

Department of Education) as:

‘a comprehensive and well-argued compilation of complex education law. I commend it to 

anyone with an interest in education in Northern Ireland. I have no doubt that it will quickly become an 

invaluable reference work for those working in this field.’

ELPPN1 is also widely used by government agencies, non-governmental organsiations 

and other academics within Northern Ireland and elsewhere.

ELPPNI provides an account of the law and policy context of a number of distinct 

topics affecting schools. Each chapter commences with a broader introduction that 

examines the historical position and policy objectives of the law in the area and provides 

a critique of the extent to which the law is meeting those objectives. This provided a 

springboard to a number of journal articles on individual issues such as special 

educational needs (Lundy, 1998b). It also provided the basis for the first piece of inter

disciplinary work with colleagues in the School of Education (Barr, Kilpatrick and 

Lundy, 2000) This article compared the legal framework for school exclusions with that 

in England and Wales, concluding that Northern Ireland’s unique statutory pre-expulsion 

consultation may account for the much lower rate of school exclusions within Northern
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Ireland. This is only one of many differences to be found in Northern Ireland’s 

education law when compared to the rest of the United Kingdom.

The differences between education law in Northern Ireland and England emerged 

during the writing process. Given that the area was completely uncharted, I had to 

undertake the task from primary legal sources: finding and reading the legislation and 

case-law - a detailed process of tracing statutory amendments and regulations, analysing, 

categorising and interpreting. When a first draft was completed, I would then read an 

equivalent text for England and Wales, partially to check for relevant case-law and 

partially to check if the legal position (and my understanding of it) was similar. It 

emerged that, while there were large sections of the education legislation which were 

almost identical to that in the neighbouring jurisdictions, there were also very significant 

differences. An article in a special edition of the Liverpool Law Review (Lundy, 1998a) 

explored the ways in which Northern Ireland’s very different political and social context 

meant that education legislation which emanated from England and Wales passed 

through the Northern Ireland legislative process and emerged looking distinctively 

different. For example, it charts how the Integrated Education sector were able to mould 

one of the Conservatives’ key education proposals (the opt-out for grant-maintained 

schools) to secure funding for a new type of integrated schools - the grant-maintained 

integrated school. However, the single biggest influence on the development of a 

distinctive body of education law within Northern Ireland which emerged was the 

influence of the local churches and the implications that had for minority rights (Lundy, 

1998a). The churches in Northern Ireland have wrought change from the British
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government which ran counter to agreed national policy reform. Part of the reason for 

their success was due to the context (in particular the ongoing conflict) and the fact that 

‘opposing the churches in the area of education can readily be interpreted as a form of 

discrimination against the communities which they represent’.( Lundy, 1998a, p. 90).

In the course of writing this article, I became aware increasingly of the particular 

significance of human rights principles in the development of Northern Ireland’s 

education system. This co-incided with two landmark legal developments. The first was 

the incorporation of the European Convention on Human Rights into domestic law 

through the Human Rights Act 1998. The second was the implementation of the Belfast 

Agreement in the Northern Ireland Act 1998, including a series of innovative human 

rights and equality provisions. Each of these occurred as the book was being finalised: 

EPPLNI describes these developments and outlines their potential implications for the 

education system. It became apparent to me that any major changes in the direction of 

education law would most probably emanate from international human rights law and I 

capitalised on a period of sabbatical leave in the spring of 2001 in order to develop this 

area of work.

Education and Human Rights within Northern Ireland.

The education sector in Northern Ireland has, for a long time, been 

adept at using human rights law as the moral and legal basis of their arguments for 

change. This was apparent during the negotiations for the Belfast Agreement where, for



instance, lobby groups for the Irish language, were able to get the United Kingdom 

government to agree to a new legal obligation on the Department of Education to 

promote and facilitate Irish Medium education and to sign the European Charter for 

Regional and Minority Languages. Moreover the Belfast Agreement’s founding 

principles include ‘the protection and vindication of the human rights of all’ and 

‘partnership, equality and mutual respect’ (The Agreement (1998) p. 1, Declaration of 

Support.) The Northern Ireland Act 1998 (‘the 1998 Act’), which implements the Belfast 

Agreement, contains a number of provisions intended to ensure compliance with a 

range of international human rights standards. For instance, primary responsibility for 

ensuring ‘the adequacy and effectiveness in Northern Ireland of law and practice relating 

to the protection of human rights’ was vested in a new institution body, the Northern 

Ireland Human Rights Commission (NIHRC) (s.69(l)). From the outset, the NIHRC 

made education one of its priority areas, highlighting the human rights implications of all 

new proposals for change affecting schools.

When the NIHRC was established, the single biggest issue facing the education 

system was the system of academic selection of children at age eleven. The Department 

of Education had commissioned a major research study in to the effects of the selective 

system (Gallagher and Smith, 2000), and I was invited by the research team to provide a 

supplemental report, analysing the legality and impact of the highly regulated admissions 

system. This research involved a review and coding of all the admissions criteria used by 

every secondary school in Northern Ireland. These were then critiqued in terms of their 

compliance with domestic legal obligations, international human rights law and the
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policy objectives of New Targetting Social Need. Given the emphasis on the human 

rights and equality provisions, the report was published by the NIHRC (Lundy, 2001). 

The report received widespread media attention in Northern Ireland and was used to 

found a number of legal actions. Most significantly, however, in the wake of the report, 

the Department of Education established a Working Party to look at the issue of school 

admissions and invited me to act as a consultant to the group.2 This group produced 

revised guidance to all schools in Northern Ireland, advising them of the legality of 

various types of admissions criteria.

In the wake of this, I was asked to provide advice on human rights issues to the 

Costello Working Group on Post-Primary Education in 2004 and subsequently to the 

Department of Education team which drafted the Education (NI) Order 2006. In each 

case, my key contribution was to advise policy-makers on the significance of the 

international human rights standards for the school admissions process, and in particular 

to highlight proposed admissions criteria that might disadvantage certain children 

because of their gender, disability, race, religion or socio-economic background. Many 

of the recommendations that I made in the initial NIHRC report (Lundy, 2001) have been 

translated into the new legislation. For example, I highlighted the arbitrariness of the 

provision which requires committees of Boards of Governors of grammar schools to 

determine applications for admission based on special circumstances and recommended

2 Martin Me Guinness, then Minister for Education for Northern Ireland, was questioned about the report in 
the Northern Ireland Assembly. His response was that the Department had established a committee to look 
at the issue and that I was a member of the group. Northern Ireland Assembly Debates, 25 June 2001, 2.30 
pm.
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that these should be determined by a central body with the requisite expertise. This is 

now contained in Article 29 of the 2006 Order.

One of the potentially ground-breaking aspects of the Belfast Agreement was its 

provision for the creation of a Bill of Rights for Northern Ireland to supplement the 

ECHR to reflect the particular circumstances of Northern Ireland. The NIHRC, which 

was tasked with preparing a draft of the proposed Bill of Rights, made its initial 

recommendations for a new Bill of Rights for Northern Ireland in 2001* 4 5 and revised them 

in response to public consultation in 2004.In 2000 I was asked by the NIHRC to chair 

the expert Working Group which drafted the initial education proposals for Northern 

Ireland’s Bill of Rights. This involved drawing together a group of people representing 

the main educational interests in Northern Ireland and facilitating discussion which 

would lead to agreement on the wording of draft clauses in relation to education. The 

NIHRC emphasised that they wanted the Bill of Rights to reflect best practice in terms of 

international human rights law. In order to assist this process, I prepared briefing papers 

on a number of the key issues identified by the working group, explaining the relevant 

international human rights provisions as well as the approach taken in other recently 

drafted Constitutions. The group eventually achieved consensus on all but one issue (the 

fair employment exemption for teachers) and produced a comprehensive set of proposals 

to the Commission (Lundy and McEvoy, 2001). The report was well received by the 

NIHRC and its major recommendations formed the basis for the NIHRC’s first proposal

’ This substitutes a new Article 16A in the Education (NI) Order 1997.
4 Northern Ireland Human Rights Commission, Making a Bill of Rights for Northern Ireland (Belfast: 
NIHRC, 2001).
5 Northern Ireland Human Rights Commission, Progressing a Bill of Rights for Northern Ireland: An 
Update (Belfast: NIHRC, 2004).
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for a Bill of Rights. The education proposals were analysed in a subsequent article in a 

special edition of the Northern Ireland Legal Quarterly on the Bill of Rights (Craig and 

Lundy, 2001).

The process provided interesting insights into both the potential and limitations of 

human rights law. In particular, it emerged that some of the international provisions were 

so broadly worded that there was no problem securing universal agreement in relation to 

their inclusion in the Bill of Rights. For example, there was little disagreement over the 

stated aims of education set out in provisions such as Article 29 of the UNCRC. The 

most difficult issues tended to be in relation to potential qualifications to the rights and in 

particular the necessity of including phrases which limited the obligation on government 

to the availability of resources. While these phrases are a stock feature of international 

human rights treaties and Bills of Rights, many in the group found the phrases 

unacceptable insofar as they placed restrictions on particular types of education which 

they were advocating. In spite of this, the fact that I was able to guide the group towards a 

mutually acceptable list of rights for education, provides evidence that a wide range of 

educational interest groups are prepared to engage with international human rights law in 

order to secure their a better education system.

The lessons that other jurisdictions can draw from Northern 

Ireland’s experience.
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As my understanding of the significance of international human rights law for 

education increased, it became apparent that many of the developments that were taking 

place within Northern Ireland were not just unique but would be of significant interest to 

academics and policy-makers examining similar issues elsewhere. A review of ELPPNI 

(Lundy, 2000a) in the Education Law Journal included the following:

‘a fascinating insight into education law in a small jurisdiction ... an invaluable aid to 

understanding both the legal provisions as well as the context in which the law operates. It is clear, 

authoritative and informative... it enables comparisons to be made with English legal provisions and 

throws light on the interplay between law and human rights provisions, which are more developed in 

Northern Ireland than in the remainder of the UK.’6

In 2002, I joined the European Education Law and Policy Association, an 

international network of experts which undertakes comparative analyses of education law 

and policy. Through this collaboration, I have been involved in and published work in 

comparative collections examining: education rights under the ECHR (Lundy, 2004a), 

religious rights (Gallagher and Lundy, 2006) and freedom and autonomy in schools 

(Lundy 2004b). In each of these contributions, my aim was to identify the distinctive 

elements of the Northern Ireland framework which would be of interest to academics and 

policy makers elsewhere. Given the context, it is inevitable that one of the things which 

has made Northern Ireland most distinctive has been the religious segregation within the 

system. In a number of these chapters, I explore the ways in which the churches play 

such a predominant role in Northern Ireland’s schools and the specific individual impacts 

this has had for the legal provisions relating to a range of issues in education, including 

5 [2001 ] 2(4) Education Law Journal p.240.
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school governance, funding, curriculum and sex education. In each instance, my intention 

was to highlight the distinctive in order to inform practice elsewhere.

Northern Ireland’s education system is often cited as an example of ‘how not to 

do it’, particularly in relation to the high degree of religious segregation and the (much 

contested) impact that this has for social integration. However, these divisions have 

generated a certain degree of creativity in terms of legal provisions, many of which are 

relevant to other divided societies. It is not intended to suggest specific jurisdictions 

where these provisions might be of particular relevance. My experience working within 

Northern Ireland has shown that it can be very difficult for those living outside a 

jurisdiction to have a sufficient understanding of the social and political nuances in order 

to make recommendations as to what might work elsewhere. On the other hand, 

academics and policy-makers in Northern Ireland have learnt much from attempts to 

promote co-operation and tolerance elsewhere and, drawing extensively on external 

advice and expertise, have been able to tailor some of these innovations in order to meet 

the complex needs of Northern Ireland. A prime example of this is the D’Hondt model of 

co-operative government which forms the basis of working of the Northern Ireland 

Assembly. In various comparative collections, I have highlighted the legal interventions 

which are a direct result of Northern Ireland’s divided education system (Lundy 2004, 

2006). Many of these are distinctive within the UK and are likely to be of interest to 

other jurisdictions where the school system is socially or racially divided.
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For example, as in other parts of the UK, Northern Ireland requires state-funded 

schools to teach Christian religious education. However, in this jurisdiction, legislation 

permits the Department of Education to specify a core syllabus for the teaching of 

religion in grant-aided schools developed in consultation with those with an interest in 

religious education.7 In practice, the Department of Education asked the four main 

Christian churches to develop a jointly-agreed religious education curriculum, an 

approach which provides an interesting model for inter-faith co-operation on what might 

have been a very contentious issue. Even so, there was significant controversy in 2004/5 

when the group was reconstituted in order to revise the syllabus to make provision for 

other world religions without involving any of the non-Christian churches within 

Northern Ireland (Gallagher and Lundy, 2006). Northern Ireland’s growing ethnic 

minority population is forcing the education system to think beyond its traditional 

categorizations and much of the innovative legal apparatus which was introduced to 

attempt to ensure equality of opportunity between the two main religious traditions, such 

as section 75 of the Northern Ireland Act, is now being tested in ways not originally 

conceived by government (Lundy, 2005c).

Northern Ireland also has an unusual and striking exemption to the European 

Union’s Framework Directive on Equal Treatment in Employment and Occupation. 

Schools in Northern Ireland have always been able to use a person’s religion as a 

determining factor in their appointments since the employment of teachers was not 

subject to the stringent requirements of the Fair Employment and Treatment (NI) Order 

1998 in respect of religious discrimination. Moreover, although the European Union’s 

Art. 13 of the Education Reform (NI) Order 1989.
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Framework Directive on Equal Treatment in Employment and Occupation prohibits 

discrimination in schools on the basis of religion or belief other than where it is a genuine 

occupational requirement, s the Framework Directive includes an explicit exemption for 

Northern Ireland in relation to the recruitment (although not the promotion) of teachers. 

This unusual exemption is stated to be 'in order to maintain a balance of opportunity in 

employment for teachers in Northern Ireland while furthering the reconciliation of 

historical divisions between the major religious communities'.8 9

Further examples of major differences in legislation which I have drawn attention to in 

my publications can be summarized as follows:

• The composition of school governing bodies. In particular, legislation attempts to 

strike a balance between church and state representation according to the level of 

public funding for capital expenditure in voluntary maintained schools, the 

majority of which are Catholic schools.10 See the discussion below for further 

detail about how this was negotiated. This provides one model for balancing 

power and influence on the management bodies of religious denominational 

schools which receive state funding (Lundy, 2004).

• The legal basis of ‘integrated’ (mixed religion schools). This includes the 

obligation on government to promote and facilitate the development of these 

schools; the composition of their governing bodies; and the legal provisions

8 Council Directive 2000/78/EC
9 Ibid Article 15.
10 Education and Libraries (NI) Order 1986, Schedule 5, para.l, substituted by Education (Nl) Order 1993, 
Schedule 2.
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which dictate the procedures which must be followed before they can be 

established.11 The last of these may be of interest in situations where the state is 

attempting to establish shared education options in divided communities.

• The inclusion of ‘Education for Mutual Understanding’ and ‘Cultural Heritage’ 

as a statutory cross-curricular theme.12 These may be of interest to government 

bodies wishing to use the curriculum to promote integration.

• The legal basis of Irish Medium Education, including the obligation on 

government to promote and facilitate it.13 Other linked provisions include the 

statutory exemption for children in Key Stage One in Irish Medium primary 

schools from studying English14 and the statutory requirement that Irish may be 

offered by post-primary schools as a modern European Language but that no 

pupil can be compelled to study it.1'^ These may be of interest in jurisdictions 

which are trying to accommodate linguistic minorities.

My work has also highlighted wider legal and policy developments that are not specific 

to education but may have a significant impact upon it. These include the statutory 

requirement for public bodies in education to ‘have regard to the need to promote 

equality of opportunity’ in policy development16 and the debates around the education 

provisions for the proposed Bill of Rights for Northern Ireland (Lundy, 2001,2005b).

11 Education Reform (NI) Order 1989, Articles 64- 76.
I: Education Reform (Nl) Order 1989, Article 8.
13 Education (NI) Order 1998, Article 89;
14 Education Reform (NI) Order 1989, Schedule 2, substituted by the Education (NI) Order 1996, Schedule 
3 and amended by the Education Reform (Amendment) (NI) Order 1998.
13 Education Reform (Nl) Order 1989, substituted by the Education (NI) Order 1996, Schedule 3.
16 Northern Ireland Act 1998, s.75.
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There can be little doubt that Northern Ireland has some interesting legal innovations in 

relation to the accommodation of minorities and the promotion of tolerance and that these 

should be of interest in other divided societies who are seeking ways of accommodating 

difference yet securing mutual respect. However, in many ways what is most interesting 

about education rights in Northern Ireland is not the specific legal provisions, but the way 

in which they were achieved. The processes which lie behind some of the most 

significant developments are, to a large extent, testimony to the limitations of litigation 

and the efficacy and success of informed advocacy. All of the examples of legal 

innovations cited above have come about after a process of lobbying by key educational 

bodies, most notably the Catholic Church, Transferors’ Representatives Council, Irish 

Language pressure groups and the Northern Ireland Council on Integrated Education. In 

many instances, these organisations have drawn on human rights and equality arguments 

to support their case.

One of the best examples of the way in which the local churches have been able to 

negotiate significant legal change is in relation to the legislation on school finance. 

Voluntary schools (the majority of which are Catholic) have traditionally received 

reduced levels of capital funding. The option of 100% capital funding for Catholic 

schools was conceded after a sustained campaign by the Catholic church (which included 

an unsuccessful court action {In Re Daly's Application (1990)) in which it was argued 

that the provision of full funding for integrated schools discriminated against the Catholic
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community).1' In 1993, in the wake of research which indicated that children attending 

Catholic schools had lower levels of attainment which could be attributed in part to the 

reduced funding for capital expenditure (Cormack et al 1991), legislation was enacted 

which allowed voluntary schools to opt for full funding of capital costs.18 In this instance, 

as with integrated and Irish medium schools, the government's willingness to provide 

funding which goes beyond that required by international human rights law is 

inextricably linked to Northern Ireland's particular social and political context and, in 

particular, the desire to ensure that one community is not considered to be at a 

disadvantage in terms of a key area of social provision such as education (Lundy, 1998a).

My observation of the power of persuasion through the provision of credible 

research evidence compared with the limited success of court-based litigation was highly 

influential in encouraging me to re-think my approach to my research. For example, the 

impact on government of my report on school admissions (Lundy, 2001b) was much 

more effective in securing changes in both policy and practice than any of the subsequent 

litigation which was generated in response to the report. I became aware increasingly of 

the need to engage in research studies investigating how education law was working in 

practice rather than relying on secondary sources of data which did not always address 

the questions which I would have wished to ask. Although I value the skills in legal 

research and analysis that I have derived from my academic training in law (and which 

remain at the core of my work), legal scholarship has traditionally not placed an emphasis 

on empirical research (Genn et al, 2006). I realized that one way to address this deficit

17 Unreported decision of the High Court of Northern Ireland, 5 October 1990.
18 Education (NI) Order 1993, Article 28.

22



would be to ally myself to researchers from the broader social sciences who shared my 

interest in issues of social justice and education and to whom I could, in turn, offer a 

distinctive rights-based perspective.

This concurred with another development in my academic career: being asked by 

the School of Education to run a taught Masters module on children’s rights and 

education. Teaching this module marked a key turning point in my career in a number of 

ways. In particular, I became increasingly aware of the gulf between the law I was 

reading in the statute books and what was actually happening in schools. This 

emphasized the need for more inter-disciplinary approaches to research on education and 

1 resolved to find ways of working more closely with colleagues in the School of 

Education. In early conversations, it was suggested to me that I might think about moving 

to the School of Education. Initially, it seemed unthinkable that I would leave the School 

of Law. However, a year later, after I had taught a doctoral level module on Education 

Law and been enthused by the intensity and quality of the discussion, that I began to 

think seriously about the benefits which might flow from a sideways move. In 2003, I 

applied for an externally advertised post in education and was offered a Readership 

which I accepted. Making the decision to move to a School of Education was in effect my 

decision to cross an academic Rubicon. It is quite rare for a legal academic to situate 

themselves outside a Law School in the United Kingdom and, as far as I know, 

unprecedented for a specialist in law and human rights to be employed by a School of 

Education. The decision, taken after a lot of thought and discussion with colleagues in 

both schools, was made on the basis that I believed that I would have a much greater
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opportunity of becoming engaged in inter-disciplinary projects on education if I was 

located within research teams at the early stages of discussion. While lawyers see issues 

of rights in almost everything, it seemed to me then (and has been confirmed by my 

experience since) that non-lawyers rarely see the potential of a rights-based analysis 

unless someone is at hand not only to advocate for but also to provide that specific 

contribution.

Children’s Rights and Education.

My initial interest in human rights was in issues of minority rights, a key aspect of 

Northern Ireland’s religious and linguistic divides in education (Lundy, 2005c). 

However, since my primary interest has always been in education at school (rather than 

further and higher education), my research led me inevitably into the realm of children’s 

rights and I began to explore a series of issues from this perspective. For example when I 

was asked to contribute a chapter on health issues and education rights arising out of an 

international conference organised through the European Education Law and Policy 

Association, rather than speaking about the situation in Northern Ireland (where the legal 

issues on this topic are not that different from the rest of the UK), I offered to do a 

international and comparative contribution, analysing the relevance and application of the 

UNCRC (Lundy, 2005a). Similarly, my contribution to a subsequent international 

conference on religion and education rights (College of Europe, 2003) centred on 

parental exemptions from religious education, an issue which I explored through the lens

24



of parental and children’s rights. The paper was later developed into an article and 

published in the International Journal of Law, Policy and the Family (Lundy, 2005d). 

The article provides a human rights-compliant yet practical model for addressing many of 

the contentious issues which are faced by state schools following parental requests for 

differential treatment for their child (e.g. the accommodation of religious dress and 

creationist beliefs).19 While neither of these pieces is specifically about Northern Ireland, 

the expertise that I had built in relation to education and human rights, most particularly 

my familiarity with researching the United Nations databases alongside the major 

academic debates on key issues such as the enforceability of socio-economic rights and 

children’s autonomy, meant that I was well-placed to provide contributions on these 

topics. It remains the case that few legal academics who write about education do so from 

an international children’s rights perspective and few children’s rights scholars have a 

particular interest in education.

In 2003 I was invited to tender for a major research study into children’s rights on 

behalf of the Northern Ireland Commissioner for Children and Young People (NICCY). I 

co-ordinated a successful bid with four people from other disciplines (a criminologist, 

another human rights lawyer, a psychologist and social scientist). The research, the first 

major piece of empirical work which I directed, involved not only the five main 

researchers, but also three full-time research assistants and twenty expert consultants. 

During the ten month study, we interviewed over 1000 children and 350 professionals 

working with and for children as well as conducting a literature review of the field and a

19 In 2006/2007, the article was sixth in the list of the 50 most frequently downloaded articles on Oxford 
University Press's IJLPF website.
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documentary analysis of law and policy. The study was a significant turning point in my 

career as it enabled me not only to investigate directly the main rights issues in education 

within the jurisdiction but also to begin to explore the relationship between legal research 

and analysis and other social science approaches as well as the implications of the 

UNCRC for research methods.

The project’s main report. Children’s Rights in Northern Ireland (Kilkelly et al, 

2005), which provides a comprehensive overview of the state of children’s rights, was 

used by NICCY to set its priorities for office and is used widely throughout Northern 

Ireland as a base-line on children’s rights. Additional funding was provided by NICCY 

for the production of three further reports: one for children; one for young people, and a 

further more detailed analysis of the data that had been gathered in schools (Davey et al,

2005) . The data from the NICCY study has been hugely significant in enabling me to 

develop a body of work on the implementation of education rights. The data has formed 

the evidence basis for a series of publications, for example on student rights (Lundy,

2006) and on special educational needs (Lundy and Kilpatrick, 2006). In addition to 

these, it has been used as the basis for a number of publications which reflect the primary 

focus of my current work.

The first of these is the impact of conflict on children’s rights to education. One 

of the six priorities that I identified for education in the NICCY research was that of the 

impact of the conflict on education. I had begun to look at this issue during a stay at the 

Emory Law School, Atlanta in 2003 as part of a visiting fellowship awarded by Cornell
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University. My initial analysis of the impact of children's rights in, to and through 

education that was developed during that visit was employed as the framework for the 

research conducted for the Northern Ireland Commissioner for Children and Young 

People. In a subsequent article, published in the International Journal of Children’s 

Rights, I used this to analyse the NICCY data in relation to the impact of the conflict on 

children’s rights in, to and through education (Lundy, 2006a). The article concludes that 

Northern Ireland is quite advanced in relation to non-discriminatory access to schooling 

and also in terms of meeting the broad aims of education as set out in Article 29 of the 

UNCRC. In fact, the legal framework for school funding and Northern Ireland’s revised 

curriculum provide interesting models which might inform practice in other divided 

societies. However, of ongoing concern is the need to ensure that children are physically 

safe while travelling to and at school. The worst manifestation of this was in the Holy 

Cross dispute in 2001. The article highlighted the difficulties with the High Court’s 

decision in terms of children’s rights, arguing that the planned appeal to the Court of 

Appeal was a litmus test for children’s rights more generally and that it was to be hoped 

that the court would send ‘and unequivocal message that children cannot ever be 

regarded as legitimate threats for unlawful violence’ (p.358). Unfortunately, the Court of 

Appeal confirmed the initial decision and the case is now on appeal to the House of 

Lords. It is to be hoped that a court located outside the jurisdiction might choose to send 

a stronger message to states about the handling of violent protests which deliberately 

target school-children. If not, an application to the European Court of Human Rights 

seems likely and Northern Ireland’s conflict may once again be a catalyst for litigation
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which will set international standards for appropriate state responses to conflict in 

emergency situations.

Although the article in the International Journal of Children’s Rights focuses on 

education and conflict, its overarching theme is how to ‘mainstream’ children’s rights. It 

argues that a previous model for implementing children's rights in transitional societies 

(Sloth-Nielsen, 1996), which advocated the need for constitutional protections, an active 

NGO community and independent institutions for monitoring children’s rights, could be 

extended through an additional focus on both human rights education and initiatives 

which foster children's participation in decision-making. The former was one of the most 

striking things to emerge from the NICCY research. The low level of awareness of 

children’s rights within Northern Ireland was readily apparent in the NICCY research 

across all professions. It suggests that, whilst ignorance of the law should not be a 

‘defence’, it is not that surprising that children’s rights are not being respected by adults 

who were unaware that they existed in the first place. The Committee on the Rights of the 

Child has stressed the importance of compliance with Article 42 of the UNCRC, 

observing that: ‘if the adults around children, their parents and other family members, 

teachers and carers do not understand the implications of the Convention, and above all 

its confirmation of the equal status of children as the subjects of rights, it is most unlikely 

that the rights set out in the Convention will be realised for many children.’ As my 

understanding of schools’ practices and teacher training has developed, it seems to me to 

be unfair to blame state employees for their failure to engage with something of which

20 Committee on the Rights of the Child, General Comment No. 5 on General Measures of Implementation, 
CRC/GC/2003/5 (Geneva: UN, 2003) para. 66.
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they have no knowledge. My own experience of teaching this material to practising 

teachers shows what a difference awareness raising can make. When provided with clear 

guidance about the nature and scope of children’s rights, most will come to view them 

not as a threat but as a tool which they can use in self-evaluation and as a benchmark for 

policy.

The NICCY research also highlighted children’s lack of opportunities to 

participate in the decisions that affect them. In fact, this is one of the most striking 

findings which emerged from the NICCY data, leading the research team to conclude that 

Northern Ireland was not listening to its children. At the same time, while attending 

children’s rights streams in a number of education conferences, I was struck by the fact 

that almost all of the discussion came under the banner of ‘pupil voice’ and that this 

almost always began with a cursory reference to Article 12 of the UNCRC. It became 

clear that my understanding of Article 12 was quite different from the various references 

to ‘voice’ which were presented as examples of the implementation of Article 12. My 

analysis of the limitations of the concept of‘voice’ eventually led to the development of a 

new model for the understanding of Article 12 of the UNCRC which is based on four 

interrelated factors - Space, Voice, Audience and Influence. The model has captured the 

interest of academics, policy-makers and practitioners (Lundy, 2007 forthcoming). In 

response to the research, NICCY identified Article 12 one its major priorities for office 

and has adopted the model for use in its training activities; I have been invited to present 

the paper at a series of academic and practitioner conferences (including a keynote
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presentation to an ESRC seminar series on 'pupil voice'21) and the model forms the 

analytical framework for an ESRC, TLRP grant (Consulting Pupils on Assessment of 

their Learning). I deliberately targeted a leading education journal, the British Education 

Research Journal, for publication in view of the fact that, on this occasion, it is an 

educational audience which I wished to persuade.

Conclusions

This analysis has examined the significance of education rights for Northern 

Ireland school’s system and the experience of the implementation of education rights 

within Northern Ireland for those attempting to address similar issues elsewhere. The 

general impetus which has driven my work has been to identify how ‘rights’ can be used 

to secure a more just education system. My work has documented how human rights 

and equality law has been used to advocate change within the Northern Ireland education 

system and how this has resulted in a number of unusual legal provisions which may be 

of interest in other societies with divided education systems. However, the primary lesson 

from Northern Ireland is not found in the content of the statute book but rather in the way 

in which these provisions have been achieved by those seeking to effect change. 

Experience from Northern Ireland suggests that education rights as specified in the 

European Convention on Human Rights and interpreted by the European Court of 

Human Rights have provided stony ground on which to base litigation (Lundy, 2004b).

21 Pupil Voice: Critical Perspectives, Manchester, 23 November 2005.
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In spite of the limited scope for successful court actions, other international standards, 

such as those in the United Nations Convention on the Rights of the Child, have been 

deployed as very effective weapons in campaigns to raise standards in schools or to draw 

attention to deficiencies in provision. Thus, experience in Northern Ireland has 

demonstrated that human rights law can be harnessed by the educational community in 

their discussions with government in order to enhance educational provision for students. 

Education provides a good example of an area where civic society has been able to 

engage with human rights discourse to effect change.

Engagement with the human rights norms been most effective at the macro policy 

level, where educational interest groups have been able to use international law to good 

effect in their negotiations with government. Elowever, at school level, it is apparent that 

there still a considerable lack of awareness about the concept of children’s rights 

(Kilkelly et al, 2005). It is partly in the light of this that my own locus of interest has 

shifted from doctrinal legal analysis (which is aimed at enabling lawyers to advise 

parents and children about their rights) to research which provides an evidence base 

which is aimed at persuading policy makers to integrate children’s rights in policy and 

legislation and teachers to implement children’s rights in schools. In the course of this, I 

have been convinced increasingly of the need to ensure that children are given the 

opportunity to have their views taken into account in the matters that affect them. One of 

the key dimensions of training and awareness raising must be around one of the 

principles which it can be hardest for adults to grasp, that is children’s right to take part in 

the decisions which affect them. The Article 12 model (Lundy, 2007 forthcoming) is my
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attempt to find a way of explaining the import of the UNCRC in a way that is legally 

sound yet user-friendly. However, work remains to be done to convince those who work 

with and for children of the value of compliance in order to secure the type of change in 

culture which will ensure that children are educated in schools which foster and sustain a 

culture of human rights.

A recent publication co-authored with a colleague whose interest lies in 

citizenship and human rights education explores the interface between children’s rights in 

education and human rights education (McEvoy and Lundy, 2007). The paper emerged 

from ongoing discussions about the potential and limits of each of our specialised areas. 

We concluded that a culture shift in schools will require strategies which are designed to 

harness both the normative and enforcing capacity of law and the persuasive potential of 

education:

‘While law can set the standards with which society is expected to comply, 

education can convince individuals of the inherent value of doing so. Education provides the 

rationale behind the rules. Schools, as the interface for both the implementation of children’s 

rights and the delivery of human rights education, are the obvious places in which to 

concentrate efforts to instigate and embed a culture of human rights.’ (p.513).

School-children’s rights will only be realized when human rights education is 

recognized as a central component of the strategies for enforcement and implementation; 

human rights education will only be meaningful when it is conducted within a climate in 

which the adults who act as the gatekeepers to children’s enjoyment of their rights are not
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just informed of the content of international human rights law but are persuaded of its 

value (McEvoy and Lundy, 2007). The task that remains ongoing is to convince those 

involved in children’s education that ‘rights’ matter. This can be done by providing 

credible evidence both of the impact of breaches and the benefits that flow from 

compliance. My recent work has focused on studies that are using children’s rights 

frameworks as a basis for change in education. The objective is to present this in ways 

that will convince both those who make education policies and those are charged with 

discharging them and who affect children’s lives in a daily basis.

Integral to this is has been a search for ways of conducting research that is in itself 

children’s right compliant. In an article with Ursula Kilkelly, I explored the benefits and 

limitations of the UNCRC in the NICCY research process (Kilkelly and Lundy, 2006). 

This article gives a retrospective analysis of the process involved in conducting an audit 

of children's rights for NICCY. The research was unique in its remit and methods and the 

article provides a critical evaluation of the process in order to inform others who may 

face similar tasks. The main report was distributed by NICCY to other European 

Children's Commissioners as a model for research into children’s rights. When the paper 

was presented at an international conference on children's rights in Ghent in May 2006, 

the Belgian Children's Commissioner, who chaired the session, introduced the research 

by describing it as extremely significant for Children's Ombudsmen elsewhere, 

highlighting the innovative approach to establishing priorities which we had developed in 

the project and criticized in the paper. The paper was selected for inclusion (and re-
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publication with consent of the Child and Family Law Quarterly) in an edited collection 

of the conferences papers (Kilkelly and Lundy, 2007).

Future Directions

In my recent work, I have become interested increasingly in what the UNCRC means for 

methods of data collection. The Economic and Social Research Council’s Teaching and 

Learning Programme funded study, Consulting Pupils on the Assessment of their 

Learning (CPAL) uses the Article 12 model in two ways: to provide a critique of 

children’s engagement in assessment in classrooms and as a framework for integrating 

children’s views into an important new policy development within Northern Ireland: the 

annual pupil profile. In both cases, the model was used as a guide for including 

children’s views in research processes. Moreover, in a supplemental study funded by the 

Department of Education, Lesley McEvoy and I worked with the Centre for Applied 

Research in Education Technology at Cambridge University to develop children’s rights 

compliant e-consultation mechanisms which could be used to collate data for the CPAL 

study. This work was innovative in a number of ways, not least of which was it rights- 

based focus. Throughout the study we worked with a research advisory group of eight 

primary seven children who were involved not only in the design of the research 

instruments ands piloting but also in the initial analysis of the data.22 In the immediate 

future, my interest lies in a continuing exploration of what the application of children’s 

rights means for research processes.

22 In September 2007,1 was invited to present on the theme of ‘Children’s Rights and Research Methods: 
the Potential of E-Consultation’ at a seminar on the theme of ‘Children’s Participation in Research 
Processes: Putting Theory into Practice’, University of Liverpool.
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In 2006 I was appointed Director of the School of Education’s Research Cluster 

on Children’s Rights and Participation in Education and of a university wide forum for 

inter-disciplinary research related to children (see www.qub.ac.uk/child). The Research 

Forum on the Child has recently received over £900,000 funding from the university to 

finance a number of special initiatives. One of these, which looks at effective 

interventions for children, has a core theme of children’s rights which I am co-ordinating. 

This represents a new challenge - to investigate ways in which randomized control trials 

might be informed by children’s rights standards. Having moved disciplines, I am 

better placed than many to understand the benefits of this type of inter-disciplinary work 

and the challenges that are implicit within it. My own primary focus of interest continues 

to be children’s rights in education. However, it is a privilege to be able work with 

colleagues with complementary expertise in order to better understand not just the 

interconnectedness of education, health and poverty and also the value of combining 

right-based approaches to research methods more commonly used in other academic 

disciplines. Throughout the work, the quest has remained the same: to ensure respect for 

children’s rights at school. However, while the end target has remained constant, I have 

been able to add to the means at my disposal in order to achieve this.
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CHAPTER ONE

EDUCATION LAW IN NORTHERN IRELAND - AN 
ANALYSIS AND OVERVIEW

INTRODUCTION
1.01 The law in Northern Ireland is shaped by a number of disparate 
influences. These include policy developments at Westminster, the political 
situation in Northern Ireland, the churches, public opinion and the United 
Kingdom’s international obligations. On different issues, different influences 
predominate. This chapter provides an analysis and overview of the factors 
which have influenced the content of education law in Northern Ireland. 
Undoubtedly the factor which has had the single biggest impact on the law in 
this jurisdiction has been educational policy in Great Britain: there are several 
areas where the law in Northern Ireland is virtually indistinguishable from that 
of its neighbouring jurisdiction.1 However, in contrast to other areas of social 
provision such as social security, Northern Ireland education law is more often 
than not quite distinctive from England and Wales. The objectives of this 
chapter are: (i) to describe the influence of educational policy in Great Britain 
on law reform in Northern Ireland; (ii) to detail the factors which distinguish 
the Northern Ireland education system from that of its neighbouring 
jurisdiction; and (iii) to provide an analysis of the social, cultural and political 
factors which have influenced the development of education law in Northern 
Ireland.2 The intention is to give a general overview of the factors which 
have shaped the law to date and to assess the impact which devolution may 
have on education law in Northern Ireland in the future.
1.02 The chapter concludes with a description of the key sources of 
education law, both national and international. The law relating to education 
is largely statute-based, the area always having been considered too important 
to leave to the vagaries of the common law.3 The seven statutes described at 
the end of this chapter, along with the delegated legislation made under them, 
form the main body of education law. The specific content of these statutes is 
considered in detail in the subsequent chapters of this book along with the 
policy objectives which engendered the particular initiatives that they 
represent. The objective of the final section of this chapter is to provide a 
chronological description of the primary sources of legislation which will act 
as a point of reference for the rest of the book. The chapter finishes with an 
analysis of the two main international obligations which impact on education 
law in Northern Ireland: (i) the United Nations Convention on the Rights of

1 See, for instance, the legislative provision in relation to special educational needs, attendance 
and discipline.

2 Much of this analysis is derived from a previous article by the author. Lundy, ‘From Act to 
Order: The Metamorphosis of Education Legislation’ [1998] Vol. XX(1) Liverpool Law 
Review p. 63.

3 State education in Ireland was established by Education Act (Ireland) 1831.
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the Child (UNCRC) and (ii) the European Convention on Human Rights 
(ECHR).

INFLUENCE OF EDUCATIONAL POLICY IN GREAT BRITAIN
1.03 The major factor which has determined the content of education 
legislation in Northern Ireland has been policy developments in England and 
Wales. Since the beginning of the 1980s education has been a key issue in all 
elections to Westminster. There has been an unprecedented amount of 
change. These developments have inevitably impacted on the content of the 
law in Northern Ireland. At the time of writing the power to make legislation 
in education has been devolved to the Northern Ireland Assembly which may 
well chart a distinctive course.4 However, this has not been possible during 
the period in which most of the legislation which is described in this book was 
enacted. Since the Northern Ireland Parliament was abolished in 1973, 
legislation for Northern Ireland on various matters including those pertaining 
to education has been by way of Order in Council at Westminster.5 Debate on 
this legislation has been limited and possibly as a consequence of this, the 
general approach taken to law reform has been to reproduce the legislative 
proposals which had previously been adopted in Great Britain.6 The last two 
decades have seen an unprecedented increase in the legislation affecting 
schools in the United Kingdom.7 This legislation might be seen to have had 
two basic aims: first, to increase choice and parental rights in education and 
secondly, to transfer decision-making from local education authorities to 
schools.

Parental rights
1.04 Much of the educational reform of the past decade has been designed 
to increase the say of parents in decisions which are made about their 
children’s schooling. Perhaps the most notable of these reforms have been 
the introduction of a common curriculum and the policy known as ‘open 
enrolment’ whereby parents were given a right to express a preference as to 
the school that they wish their child to attend. These, coupled with a series of 
measures aimed at giving parents greater information about their child’s 
school and individual performance, have radically changed the expectations of 
parents and therefore the culture in which most schools operate.8 Each of the 
statutory initiatives in Great Britain soon appeared in Northern Ireland in the 
form of an Education Order: for instance the key provisions of the landmark 
Education Reform Act 1988 were replicated in the Education Reform (NI) 
Order 1989. This emphasis on parental rights has continued with the new

4 For an assessment of this, see para. 1.20.
5 Northern Ireland Act 1974, s. 1 and Sch. 1.
6 For a description of the legislative process and an analysis of its limitations, see Hadfield 

‘Legislating for Northern Ireland: Options for Reform’, Annex D of the Eighteenth Annual 
Report of the Standing Advisory Commission for Human Rights (1992-3), (1993, HMSO), pp. 
111.128.

7 For an analysis of the reforms, see Flarris, ‘Education reform and the law in England and 
Wales’ (1997) 1 Australia and New Zealand Journal of Law and Education 3.

8 For an analysis of the reforms see Harris, Law and Education: Regulation, Consumerism and 
the Education System (1993).
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Labour government who were elected in 1997 on a manifesto which 
proclaimed that their priorities were “Education, Education, Education”. The 
new administration has taken up the mantle of parental rights, placing its focus 
on the quest for improved standards in schools. One of its first pieces of 
legislation was the School Standards and Framework Act 1998 which 
introduced baseline assessments for all children in primary one, school 
development plans and new roles for Local Education Authorities (LEAs) in 
the maintenance of quality. As in the past, similar proposals for Northern 
Ireland were introduced soon after by the Education (NI) Order 1998.

The management of schools
1.05 The second area which has seen trenchant reform has been the 
provisions relating to the management of schools. In England and Wales, the 
Conservative government introduced a series of reforms designed to reduce 
the influence of politically controlled LEAs (most of which had Labour 
majorities) by transferring responsibility to schools themselves. One of the 
major initiatives in this regard was the introduction of a new category of 
school - the grant-maintained school - to which schools could “opt out” of 
local authority control via a ballot of parents. While the concept of grant- 
maintained schools was hotly contested in Great Britain, the issue failed to 
excite the same controversy in Northern Ireland. This was because the 
original proposals to extend grant-maintained status to all schools in Northern 
Ireland were shelved following local objections and in the end the option was 
restricted to those schools wishing to attain integrated status.9 Likewise, the 
recent restructuring of school categories in England and Wales introduced by 
the School Standards and Framework Act 1998 has not been proposed for 
Northern Ireland.10 It will be seen that many of these reforms had a 
politically-inspired agenda which is simply not relevant in Northern Ireland’s 
different political context. However, while the major organisational changes 
in Great Britain have not affected Northern Ireland’s educational system, 
many of the attendant changes in terms of the internal management of schools 
have been transferred. Most notable among these were the new obligations on 
Boards of Governors introduced by the Education Reform (NI) Order 1989 in 
relation to admissions, discipline, and special educational needs as well as 
increased responsibility for financial management.

The impact in Northern Ireland
1.06 In many respects, it has been the norm for education law reform for 
Northern Ireland to begin at the point where the legislative process for 
England and Wales has ended. Once an Education Act was enacted at 
Westminster, the policy process appeared to kick-start across the Irish sea with 
the Department of Education for Northern Ireland (DENI) formulating similar 
proposals for Northern Ireland. The Northern Ireland proposals have been 
often identical to their British counterparts save for those adaptations which 
were necessary in view of the different administrative systems pertaining in

9 See further Chapter 9.
10 School Standards and Framework Act 1997 and the DfEE, Excellence in Schools (1997) Cm. 

3681, Chapters 3 and 7.
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the two jurisdictions. Thus in areas such as school attendance, discipline and 
special educational needs, the law in Northern Ireland is virtually identical to 
that in England and Wales. However, in other areas there have been a number 
of forces at play which have frequently resulted in the implementation of 
distinctively different legislative provisions.11 For instance, three of the key 
educational policy reforms of the last decade have ended up distinctly 
different in Northern Ireland from their counterparts in England and Wales, 
albeit in different ways and for different reasons. The Northern Ireland 
curriculum was tailored from the outset to reflect the different political and 
cultural context pertaining in Northern Ireland.12 The proposals for the 
introduction of grant-maintained schools began the same way as in England 
and Wales but, following the pre-legislative consultation process, were 
fashioned into a distinctive category of school to service a demand for a 
particular form of education (integrated education), which is peculiar to 
Northern Ireland.13 The legislation which gave effect to open enrolment was 
initially identical but was forced to change following a spate of litigation 
involving grammar school admissions.14 In each case, the end result is that 
Northern Ireland now has legislation which is distinctive from that of its 
neighbouring jurisdiction. The objective of the next section is to analyse some 
of the factors which may have facilitated or engendered these changes and to 
consider what changes, if any, will result under the new arrangements for the 
government of Northern Ireland.

DISTINCTIVE ELEMENTS OF THE NORTHERN IRELAND 
EDUCATION SYSTEM

Educational organisation
1.07 Under Direct Rule, DENI performed the same statutory functions as the 
Secretary of State for Education in England and Wales. Under the new 
political arrangements in the Northern Ireland Act 1998, the Department of 
Education (‘the Department’) is headed by a Minister for Education 
responsible to the Assembly, a position which reflects more closely the 
position in England and Wales. Likewise, local Education and Library Boards 
(ELBs) perform many of the same functions as the Local Education 
Authorities (LEAs) in England and Wales. The key distinction between LEAs 
and ELBs lies in their composition. In particular, ELBs are not subject to the 
same political influences as their counterparts in England and Wales. In 
Northern Ireland all appointments to ELBs are made by the Department. 
Moreover, whereas LEAs are composed of directly elected local 
representatives, legislation in Northern Ireland provides that ELBs should not 
have more than two-fifths of their members nominated by local district

n

12
13
14

A good illustration of this is the Education Reform (NI) Order 1989 which was intended to 
mirror many of the changes introduced in England and Wales by the Education Reform Act 
1988.
See Chapter 5. 
See Chapter 9. 
See Chapter 4.
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councils.15 This measure, which was designed to ensure that no one political 
grouping could have overall control of an education authority, was introduced 
following a major review of local government in Northern Ireland in 1970.16 
The review had been planned as a tidying-up exercise but was hastened by the 
commencement of civil unrest and in particular allegations that unionists were 
using their majorities on local authorities to discriminate against the minority 
Catholic population of Northern Ireland.17 Education had not been one of the 
major areas of concern. However, it was considered that educational 
administration would benefit from the same changes which were taking place 
throughout local government. In an effort to ensure that ELBs were broadly 
representative of the main sectional interests, provision was made for the 
representatives of the ‘transferors’ (the Protestant churches who had 
transferred their schools to the state in the 1920s and 1930s) and the trustees 
of maintained schools (normally the Catholic Church) authorities to have 
members appointed to the area boards.18 The presence of the churches and 
the reduced influence of political representatives on ELBs is of some 
significance given that many of the Conservative reforms in Britain in the 
1980s were designed to reduce the powers of LEAs on account of their 
tendency to reflect the political persuasion of the local council. It will be seen 
that, although many of these reforms were also proposed in Northern Ireland, 
the different political context may have affected the government’s resolve to 
see the changes right through to the statute book.
1.08 Northern Ireland’s education system can also be distinguished from 
England and Wales in relation to the categories of schools in operation. In 
England and Wales, the categories of school have seen major re-organisation. 
The key reform introduced by the Conservative government was the grant- 
maintained school, created through an election by parents to ‘opt-out’ of local 
authority control. In 1998 the Labour government restructured the categories 
of schools in England and Wales in a way that restored some of the influence 
of LEAs.'9 Similar reforms were not proposed for Northern Ireland. Until 
1989 Northern Ireland had basically only two categories of school: (i) 
controlled schools (managed by the ELB for the area) and (ii) voluntary 
schools (owned and managed by trustees who are normally the local 
churches).20 There are two types of voluntary school; (i) maintained schools 
(which include all voluntary primary and secondary schools) and (ii) voluntary

15 Education and Libraries (NI) Order 1986, Sch. 2, para.l(2)(b). The remaining members are 
representatives of the churches, teachers and those working in the library service.

16 Review Body on Local Government in Northern Ireland (Belfast: HMSO, 1970), Cmd. 546. 
This is commonly referred to as the ‘McCrory Report’.

1' See further, J. Loughlin, ‘Administering Policy in Northern Ireland’, in Northern Ireland: 
Politics and the Constitution, ed. B. Hadfield (Buckingham: Open University Press, 1992), 
66 - 69.

18 Education and Libraries (NI) Order 1972, Sch.2, para.l(l)(a). This provision is now 
contained in the Education and Libraries (NI) Order 1986, Sch.2, para.2(l).

19 See Meredith, ‘The Fall and Rise of Local Education Authorities’ (1998) Vol. XX(1) 
Liverpool Law Review 41.

20 Controlled schools in Northern Ireland are similar to county schools in England and Wales 
and should not therefore be confused with the voluntary controlled schools in the latter 
jurisdiction.
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grammar schools.21 The majority of voluntary maintained schools are 
controlled by the Catholic Church. In order to facilitate the management of 
these schools, the Education (Reform) (NI) Order 1989 transferred 
responsibility for all Catholic maintained schools to a statutory body, the 
Council for Catholic Maintained Schools (CCMS).22 The 1989 Order also 
introduced a new category of school, the grant-maintained integrated school. 
Thus Northern Ireland has three basic categories of school: (i) controlled 
schools; (ii) voluntary schools; and (iii) grant-maintained integrated schools 
and there are no plans to radically alter these structures at present.

Religious segregation
1.09 Administrative differences aside, the most distinctive factor about 
Northern Ireland’s school system is that it is de facto although not necessarily 
de iure religiously segregated. The reason for this is historical, due to a large 
extent to the churches’ response to legislative reform in the 1920s and 1930s.23 
After the partition of Ireland in 1921, Northern Ireland’s education system was 
subject to a major programme of administrative reform. Schools which had 
previously operated on a voluntary and charitable basis were offered the 
opportunity to transfer their capital assets to the state in order to secure full 
funding for both capital and maintenance.24 Many Protestant owned schools 
availed of this opportunity in return for guaranteed management positions on 
the school Board. Today, these transferred schools constitute the controlled 
sector in Northern Ireland and continue to be managed under the auspices of 
the local Education and Library Boards. In contrast, the Catholic Church was 
suspicious of the new Northern Ireland state and viewed the process of 
transfer as a threat to Catholic education. As a result of this, Catholic schools 
chose to retain their voluntary status thereby receiving a reduced level of 
capital funding.25 These Catholic schools, along with a smaller number of 
Protestant and non-denominational schools which did not transfer their assets 
to the state, now make up the voluntary education sector.
1.10 The transfer process has had two lasting effects. First, Protestant 
pupils generally attend controlled schools and Catholic pupils generally attend 
voluntary schools. The religious divisions in Northern Ireland are such that 
few Protestant parents will send their child to a school with a Roman Catholic 
ethos and few Catholic parents wish to send their child to a school attended by 
mainly Protestant pupils. The numbers of pupils attending each type of school

21 Voluntary grammar schools are funded by a direct grant from the Department rather than 
through ELBs.

22 Education Reform (NI) Order 1989, arts. 141. 146. The CCMS is under a duty to “promote 
the effective management and control of Catholic maintained schools” (art. 142). Voluntary 
grammar schools do not fall within the remit of the CCMS.

23 For an account of this, see S. Dunn, ‘A short history of education in Northern Ireland, 1920 - 
1990’, Annex B in the Fifteenth Report of the Standing Advisory Committee on Human 
Rights (1989 - 1990) (London: HMSO, 1990), 49-96.

24 Education Act(NI) 1923, s. 14.
25 Voluntary schools were initially provided with 50% of their capital costs (Education Act 

1923, s.15). This increased over time to 85% in 1976 (Education (NI) Order 1976, art. 13). 
The Education (NI) Order 1993 created a new category of voluntary school which is eligible 
for 100% of its capital costs (art.28).
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are such that the school system effectively divides into two along religious 
lines.26 The second consequence is that the majority of schools in Northern 
Ireland have a management body on which the local churches are in a 
majority. In the controlled sector, the largest single group of governors is the 
transferors’ representatives (the main Protestant churches).22 In voluntary 
schools, it is the trustees of the school’s capital assets (usually the Catholic 
church).28 Thus, with few exceptions, Boards of Governors in Northern 
Ireland have a significant proportion of their membership drawn from the 
local clergy or from those whom they have chosen to represent them.29 It is 
largely through these guaranteed positions on the management committees of 
individual schools that the churches in Northern Ireland have been able to 
exercise a significant influence on the development of the education system 
and indeed the legal provisions which govern it.

Selection on ability
I. 11 The third major difference in the Northern Ireland education system is 
that there is a selective system of education at secondary level. At the age of
II, pupils undertake a centrally organised aptitude test which is used to 
determine which children will attend grammar schools and which will attend 
non-selective secondary schools. This is officially called the transfer 
procedure test although it is still referred to locally as the ‘ 11 plus’. The major 
policy of comprehensive education which took place in England and Wales in 
the 1960s and 1970s failed to take hold in Northern Ireland. This can be 
partly attributed to the fact that, until 1972, responsibility for such a change 
lay with the Northern Ireland Parliament rather than Westminster. At the time 
when England and Wales began to introduce comprehensive schools, a 
Northern Ireland White Paper reiterated the arguments against the elimination 
of selection and instead proposed a gradual move to a system where grammar 
schools remained but the effects of selection were minimized in the other 
secondary schools.30 More radical proposals for the abolition of grammar

26 In 1998/99 there were 545 controlled schools attended by mainly Protestant pupils and 506 
Catholic maintained primary and secondary schools. There was a small number (11) of non- 
Catholic voluntary primary schools. There were also 54 voluntary grammar schools which 
include a mixture of denominational and non-denominational schools.

27 In controlled primary and secondary schools, transferors’ representatives constitute 4/9 of the 
total membership (Education and Libraries (NI) Order 1986, Sch. 4, para. 2(2)(a)).

28 In voluntary maintained schools, the trustees hold 6/9 of the total membership (4/9 if the 
school has opted for full capital funding) (Education and Libraries (NI) Order 1986, Sch. 5).

29 The major exception to this relates to grant-maintained integrated schools, a new category of 
school created by the 1989 Order. These have broken the tradition of church representation in 
that the largest group of governors on the Board are foundation governors who are normally 
the parents of pupils who worked originally to establish the school (Education Reform (NI) 
Order 1989, Sch.5). In controlled integrated schools, the legislation attempts to strike a 
balance between both religions by providing equal nomination rights to the transferors’ 
representatives and the trustees of Catholic-maintained schools (Education and Libraries (NI) 
Order 1986, Sch. 4, para.5).

30 Government of Northern Ireland, Ministry of Education, Educational Development in 
Northern //-e/onr/(Belfast: HMSO, 1964), Cmd. 470.
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schools appeared in the early 1970s.31 However, it was the major upheaval in 
the system of government of Northern Ireland in 1972 which paved the way 
for renewed attempts to introduce a system of comprehensive schools. In 
1976, the Labour government published a consultation document which 
contained firm proposals for the abolition of the selective system in Northern 
Ireland.32 Interim measures were put in place for 1978-1980. However these 
temporary arrangements, along with the proposals for the full move to 
comprehensive schooling, were abandoned following the Conservative 
success in the 1979 general election. No further proposals were forthcoming 
from successive Conservative governments. New Labour did not revive the 
issue other than to approve the commissioning of research by DENI into the 
operation of selection at the age of 11. This research was published in 
September 2000 and it remains to be seen what approach will be taken by the 
new Assembly.33

FACTORS WHICH IMPACT ON EDUCATION LAW IN 
NORTHERN IRELAND

1.12 One possible explanation of the differences between education law in 
Northern Ireland and that in Great Britain may lie in the general public 
attitude towards the education system in Northern Ireland. Put simply, there is 
not the same level of disquiet which appears prevalent in Great Britain. 
Statistics bear the public confidence out. Northern Ireland has the highest 
levels of performances at GCSE Level in the United Kingdom as well as the 
lowest percentage of school leavers with no qualifications.34 The reality is 
that, apart from ongoing concerns about funding, most parents in Northern 
Ireland are happy with the education being provided. This is partly evidenced 
by the lack of a sizeable independent sector in Northern Ireland. Independent 
schools here are generally integrated schools or Irish medium schools which 
are in the process of seeking public funding or schools run by independent 
churches. The lack of demand for a private education is indicative of the fact 
that educational standards in state schools are simply not perceived to be a 
problem by parents. Moreover, the types of disciplinary problems which 
featured so openly in England are unheard of. Although Northern Ireland’s 
teachers report growing problems in indiscipline, concern is focused on the 
behaviour of individual children rather than whole schools.35 Because of the

31 Ministry of Education for Northern Ireland, A Report of the Advisory Council for Education 
in Northern Ireland, The Existing Selection Procedure for Secondary Schools in Northern 
Ireland (Belfast: HMSO,1971), Cmd. 551. Ministry of Education for Northern Ireland, A 
Report of the Advisory Council for Education in Northern Ireland, Reorganisation of 
Secondary Education in Northern Ireland( Belfast: HMSO, 1973), Cmd. 574.

32 Department of Education for Northern Ireland, Reorganisation of Secondary Education in 
Northern Ireland, A Consultation Document (London: HMSO, 1976).

33 See further para 1.20.
34 In Northern Ireland in 1996 51.3% of pupils achieved grades A* - C at GCSE level, 

compared to 43.5% in England and 40.9% in Wales. 4.4 % of pupils left school with no 
qualifications compared to 8.1% in England and 10.7% in Wales, Regional Trends 32 
(London: The Stationery Office, 1997), Table 4.6, p. 54.

35 See, The Report of the Working Party on Discipline in Schools in Northern Ireland (DENI, 
1990).
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general perception that the system is working, parents are persuaded readily 
by the ‘if it isn’t broken, don’t fix it’ arguments put forward by local 
educational bodies when faced with change.
1.13 This general sense of satisfaction has meant that there has not been the 
same drive for reform that has been apparent in England and Wales. The 
Conservatives won the 1987 general election on a manifesto which promised 
sweeping educational reform. They were returned in 1992 with similar 
promises. Labour rej||aced them in 19$7 with its promise to make its 
priorities “Education, Education, Education”. This political agenda is simply 
not apparent in Northern Ireland. The realfty of the Northern Ireland political 
system has been that all of the parties which held seats at Westminster 
campaigned on the key constitutional issue: unionism or nationalism.36 
Although their election manifestos set out general commitments in relation to 
issues such as social security, health and education, they were all remarkably 
similar. Local political representatives were in an interesting position in this 
respect. Until now, they did not have responsibility for budget commitments 
or spending decisions and the tendency was for them to seek to get the most 
they could get for Northern Ireland. The result was that they normally 
presented a united front on key social issues. This was apparent in the 
response to plans to slim down the number of Education and Library Boards 
from five to four in 1997.37 It was difficult for DENI led by a British-based 
politician to introduce change which was contested by all of the 
democratically-elected representatives in the jurisdiction. It remains to be seen 
whether local politicians will take different decisions on some of the issues 
when they are holding the purse strings at Stormont.
1.14 From a policy perspective, it has been the norm for local politicians to 
seek parity with the rest of the United Kingdom in most aspects of social 
provision. This was the explicit approach of the first Northern Ireland 
Parliament and continues to guide thinking today. Battles have been fought to 
achieve equality in matters such as social security and health services.38 
However, educational issues stand as an interesting exception to this. Rather 
than pushing for parity in all aspects of provision, local politicians have 
actively supported the case for sustaining Northern Ireland’s unique system of 
education. Moreover, this support for the status quo has been evident 
whatever the party in power at Westminster. Plans for comprehensive schools 
were resisted just as vigorously as the proposals on grant-maintained schools. 
One reason for the politicians’ adherence to the existing structures may stem 
from the fact that their constituents are generally happy with what has been 
happening as discussed above. However, another factor is almost certainly the 
close link between the churches and schools. Politicians in Northern Ireland, 
whose votes often divide along religious lines, do not wish to go against the

36 The major political parties at Westminster do not have any elected representatives from 
Northern Ireland. The Labour party does not even put candidates forward in local elections.

37 The Draft Education and Library Boards (NI) Order 1997 has not made it past the proposal 
stage.

38 See, for instance, Lundy, ‘Parity, Parrotry or Plagiarism: Unemployment Benefit in Northern 
Ireland 1846 - 1996’ , Chapter One in Dawson, Greer, and Ingram (eds). One Hundred and 
Fifty Years of Irish Law (1996, SLS and Roundhall).
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express wishes of the churches at the risk of isolating themselves from their 
electorate who attend them.
1.15 This brings us to what is arguably the single biggest influence on the 
development of Northern Ireland education law - the role of the main religious 
bodies. Their imprint can be seen on the reforms discussed earlier in this 
chapter. They have also been significant in a number of other key areas. For 
instance, the 1989 Order saw the establishment of the CCMS, a statutory body 
established to oversee the management of all Catholic primary and secondary 
schools. During the consultation process the Catholic church successfully 
campaigned for the right to be consulted on a wide range of matters including 
admission, expulsions etc thus extending their legal position and influence. 
The Protestant churches have argued for a similar statutory body to represent 
the interests of the transferors in controlled schools. While this has not been 
acceded to, the voluntary Transferors Representatives’ Council has still 
managed to secure a number of legal provisions which reinforce its position in 
controlled schools.39 The influence of the churches on the education system in 
Northern Ireland is such that the government must at the very least consider 
their views carefully and is in fact often prepared to concede or at least 
compromise on major reforms. However, this willingness to concede cannot 
be attributed simply to a reluctance on the part of the government to come into 
conflict with the churches.40 In order to understand the churches’ capacity to 
sway education law reform in Northern Ireland, consideration must be given 
to the wider social context prevailing.
1.16 In Northern Ireland religion is always closely connected with other 
related issues such as discrimination and minority rights. Opposing the 
churches in the area of education can readily be interpreted as a form of 
discrimination against the communities which they represent. The Catholic 
church has been particularly successful in promoting the importance of a 
Catholic education and portraying unwelcome developments as an attack on 
the Catholic community. The case of In re Daly, in spite of its lack of 
success, is a key illustration of this strategy.41 The case was founded on the 
anti-discrimination provisions of the Northern Ireland Constitution Act 1973. 
This Act also established the Standing Advisory Commission on Human 
Rights (SACHR). One of SACHR’s notable successes was the increase in the 
level of capital funding offered to voluntary schools. Prior to 1993 the 
maximum available was 85 per cent.42 However, research commissioned by 
SACHR indicated that the reduced capital funding in voluntary schools may 
have had an impact on the curriculum and levels of attainment in these 
schools, the majority of which were Catholic.43 The government responded by

39 For instance, they have the right to positions on the Boards of Governors of new controlled 
schools (i.e. schools which have never transferred).

40 It is notable that that church schools in England and Wales have not been able to exercise the 
same degree of influence.

41 In re Daly unreported decision of the High Court of Northern Ireland, 5 October 1990. See 
further para. 9-05.

42 Education and Libraries (Nl) Order 1986, art. 116.
43 Cormack. Gallagher and Osborne, ‘Religious Affiliation and Educational Attainment in 

Northern Ireland: The Financing of Schools in Northern Ireland’ Annex E in the Sixteenth
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allowing voluntary schools to opt for full capital funding in return for 
increased Departmental representation on the Board of Governors.44 In this 
instance, significant legislative change was forthcoming not simply because of 
the religious dimension to the discussion. In fact, it was a long-standing and 
widely accepted principle that voluntary schools should receive less capital 
funding than fully controlled schools in return for greater autonomy and in 
particular, the freedom to pursue denominational religious education.45 The 
government’s willingness to depart from this principle can be attributed to the 
fact that the argument was couched in terms of discrimination and minority 
rights.
1.17 The need to ensure equality is particularly acute in Northern Ireland 
because of the civil unrest which has afflicted the region for over 30 years. It 
is widely recognised that social provision is inextricably tied into the 
attainment of political stability and that the education system has a pivotal role 
to play in this. Thus it was in this very different social and political context 
that legislation which emanated from England and Wales passed through the 
Northern Ireland legislative process and emerged looking distinctively 
different. The question now is what direction the law will take when it is 
determined through a locally-based legislative process.

EDUCATION LAW UNDER DEVOLUTION46

1.18 At the time of writing, Northern Ireland has entered into a new 
political settlement. For the first time since 1974, the law relating to schools 
will be enacted through an Act of the Northern Ireland Assembly and the 
system will be administered by the Department of Education led by a local 
Minister for Education. Prior to devolution, all educational issues within 
Northern Ireland fell within the remit of the Department of Education for 
Northern Ireland (DENI). Under devolution the education functions have 
been split with further and higher education going to a new Department of 
Further and Higher Education and Training and Employment (DEFHETE) 
while responsibility for schools vests in a reconstituted Department of 
Education (‘the Department’). The legislation which gave effect to this 
change simply requires the DENI to drop the “for Northern Ireland” from its 
title, a move which symbolises the transition from power at Westminster 
(where Northern Ireland departments need to be distinguished from their 
counterparts in England and Wales) to self-contained government.47
1.19 Ministerial posts in the Northern Ireland executive do not go straight to 
the majority party but instead are spread between the political parties under a

Report of the Standing Advisory Commission on Human Rights (1990- 1991) (London: 
HMSO, 1991), pp. 117-212.

44 Education (NI) Order 1993, art. 28. The concession on the membership of the Board of 
Governors is not as significant as it might appear because the Department will consult the 
Board of Governors before making nominations to the Board.

45 See Dunn, op cil n.23 at pp. 62-64.
46 The analysis in this section is derived largely from a previous article by the author: Lundy, 

‘Education Law under Devolution, the Case of Northern Ireland’ [2000] Education Law 
Journal 81.

47 Departments (Nl) Order 1999, art. 3(7).
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system known as D’Hondt.48 The first Minister for Education is 
Martin McGuinness of Sinn Fein, a person alleged to have links with the Irish 
Republican Army (IRA). It was also considered to be relevant to his 
appointment that he had left school at the age of 15 with no formal 
qualifications. Mr McGuinness’s decision to opt for education was a complete 
surprise and exceptionally controversial. Although there was no guarantee 
which parties would choose which Department, it had been widely speculated 
that Sinn Fein would opt for the Ministry of Education if it remained but that 
it would have proposed Bairbre de Brun, an ex-teacher with no IRA 
connections, for the post of Minister for Education. The reason why Sinn Fein 
put Martin McGuinness forward is unclear, although there was some press 
speculation that it was in retaliation for David Trimble’s decision to place a 
February 2000 deadline on the commencement of arms decommissioning. 
The public reaction to the appointment was immediate. In addition to a flood 
of letters to the local papers objecting in strong terms to the placing of 
children’s development in the hands of a person with connections to 
paramilitaries, in several schools pupils walked out of classes in protest.
1.20 Given that there is now a realistic prospect that educational reform will 
be determined by locally-based politicians for the first time in over 20 years, it 
will be interesting to see whether the law in Northern Ireland will continue to 
follow the pattern of England and Wales or whether something wholly 
distinctive will emerge. Changes may well occur at the organisational level. 
In spite of the reorganisation of the Departments under devolution, the 
Department of Education is unaffected in its obligations to schools.49 
However, the fate of the ELBs may be less secure. Although their 
amalgamation was contested when it was proposed via Westminster, 
economic pressures may force a rethink when the issue is considered locally: 
re-organisation was mentioned in a number of the manifestos for the 1998 
election to the Assembly. The categories of school are unlikely to be affected: 
public opinion and the influence of the churches are likely to sustain the 
existing structures. However, it will be interesting to see how certain types of 
school such as integrated and Irish-medium fare given that they have the 
specific support of political parties who for the first time have a say in the 
operation of the education system. The single biggest issue which faces the 
Assembly in the context of education is the question of selection at 11. The 
Minister for Education, Martin McGuinness, is openly opposed to selection. 
However, the various political parties with seats in the Assembly hold 
different views. Much will depend on the response to the research report 
compiled by Queen’s University, Belfast and the University of Ulster and 
published in September 2000.50 On other matters it is likely that the Assembly 
will keep a close watch on developments in England and Wales to ensure that 
Northern Ireland does not fall too far out of line. For instance, as regards the

48 The system is named after Viktor D’Hondt who invented it. It allows the party with the 
largest number of MLAs to choose a Department and appoint a Minister in turn until all posts 
have been filled. The system is designed to ensure that executive power is spread across the 
major political parties in the Assembly.

49 Responsibility for higher and further education has been transferred to a new Department.
50 See DE, The Effects of the Selective System of Secondary Education in Northern Ireland, 

Main Report, September 2000.
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common curriculum, many pupils in Northern Ireland take examinations 
organised by the English examination boards and there will therefore be a 
pressure to co-ordinate the substance of what is taught. In contrast, in other 
areas such as discipline, attendance and special educational needs, there may 
be more scope for differentiation to reflect the different context in Northern 
Ireland. Experience of the previous Northern Ireland Assembly (1982-1986) 
suggests a willingness on the part of local politicians to consider differing 
options.51 Likewise, the reports of the Northern Ireland Forum for Political 
Dialogue also indicate a willingness to depart from the British norms.52

SCRUTINY AND CHALLENGE UNDER THE NORTHERN 
IRELAND ACT 1998

1.21 The Belfast Agreement is founded on principles which include “the 
protection and vindication of the human rights of all” and “partnership, 
equality and mutual respect”.53 The Northern Ireland Act 1998, which is 
intended to implement the agreement, contains a number of provisions which 
are designed to ensure equal treatment and compliance with general human 
rights standards both in terms of the law-making process and the actions of 
public bodies. The implications of the 1998 Act are considered below under 
the following categories: (i) Acts of the Assembly; (ii) Ministers and 
departments; (iii) the protection of human rights; and (iv) the promotion of 
equality of opportunity (and non-discrimination).

Legislation: Acts of the Northern Ireland Assembly
1.22 The last major piece of education legislation to be introduced in 
Northern Ireland was the Education (NI) Order 1998.54 Legislative reform 
appears to have been put on hold pending the establishment of the Assembly 
and no new education legislation was initiated in the Assembly’s short life 
prior to suspension. With the resumption of devolution, education law for 
Northern Ireland will be made by Acts of the Assembly. However, an Act of 
the Assembly is not law if it is “outside the legislative competence of the 
Assembly”.55 An Act will fall foul of this provision in a number of instances. 
These include: where it would form part of the law of a country or territory 
other than Northern Ireland;56 deals with an excepted matter; or modifies an 
enactment in section 7 (specified provisions of the European Communities Act 
1972, the Human Rights Act 1998 and specified provisions of the Northern 
Ireland Act 1998).57 From the point of view of education law there are three 
other significant instances when an Act of the Assembly will be considered to

51 See generally, O’Leary, Eliott and Wilford, The Northern Ireland Assembly 1982-1986: A 
Constitutional Experiment (1988) pp.87-94 for the work of the statutory committee on 
education. It is worth noting, however, that this Assembly did not have the power to legislate.

52 See, for example, its recommendations on special educational needs. Special Educational 
Provision for School-age Children in Northern Ireland (1998).

53 The Agreement (1998) p. 1, Declaration of Support.
54 This parallels many of the school discipline and standard setting provisions in the School 

Standards and Framework Act 1998.
55 Northern Ireland Act 1998, s.6(l).
56 Ibid subject to exceptions.
57 Ibid s.6(2)(a)(b) and (f)
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be outside its legislative competence. These are where it is incompatible with 
European Convention rights or Community law or where it discriminates 
against any person or class of person on the grounds of religious belief or 
political opinion.58
1.23 Acts of the Assembly are subject to a detailed scrutiny procedure 
which is designed to ensure that an Act will not receive Royal Assent if it is 
outside the legislative competence of the Assembly. Firstly, the Minister in 
charge of the Bill must make a statement to the effect that the Bill is within the 
Assembly’s legislative competence.59 Secondly, standing orders shall ensure 
that a Bill is not introduced in the Assembly if the Presiding Officer decides 
that any provision of it would be outside the legislative competence.60 
Thirdly, the Attorney-General for Northern Ireland may refer the issue of a 
Bill’s legislative competence to the Judicial Committee of the Privy Council 
for a decision.61 If the Judicial Committee decides that a provision of the Bill 
would be outside the legislative competence of the Assembly, the Secretary of 
State will not submit the Bill in its unamended form for Royal Assent.62 
Finally, standing orders are required to include provision that each Bill must 
be sent to the Human Rights Commission as soon as is reasonably practicable 
after its introduction and that the Assembly may ask the Human Rights 
Commission, where it thinks fit, to advise whether a Bill is compatible with 
human rights (including the Convention rights).63 The combined effect of 
these provisions is that it should be difficult for an Act to make it onto the 
statute book with a provision which is outside the legislative competence of 
the Assembly. That said, it remains possible that an Education Act might 
include a provision which is in contravention of an interpretation of a 
provision of the ECHR or of Community law or of one of the other grounds 
specified in section 6 of the 1998 Act. In such cases, it will be possible to 
argue in court that the provision is not legally valid and consequently not 
binding.64
1.24 Most Acts of the Northern Ireland Assembly will be enacted by a simple 

majority of members voting. However, certain issues which are deemed to 
require cross-community support (such as the making, amendment or repeal of 
standing orders) have extraordinary rules on voting. These special voting 
arrangements can also be triggered on any issue by a “petition of concern” 
brought by at least 30 of the 108 MLAs.65 In such cases, a vote will only pass 
with a majority of both the unionist and national designations present and 
voting or by a weighted majority (60%) of members voting including at least 
40 per cent of each of the nationalist and unionist designations present and 
voting.66 While it might be anticipated that much education legislation could 
pass through the Assembly in the normal manner, any changes to school
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Ibid s.6(2)(c)-(e).
Ibid s.9.
Ibid s 10.
Ibid s.11.
Ibid s.143.
Ibid s.134.
The procedures for court challenges on these issues are set out in Part VIII of the 1998 Act. 
Northern Ireland Act 1998, s.42(2).
IbidsA(5)
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structures, finance or the curriculum may be matters on which a petition of 
special concern would be brought forward. Once again, the fact that it would 
be Mr McGuinness who would be promoting the legislation serves to heighten 
the possibility of a “petition of concern” being instigated.

Executive decision-making: Ministers and Departments
1.25 As a result of the Northern Ireland Act 1998, executive powers are 
exercised by Ministers and Northern Ireland departments on transferred 
matters such as education. The division within Northern Ireland’s political 
parties is such that it had been anticipated that there would be occasions when 
it would be difficult for a Minister to command the trust of his or her 
opponents (either at all or on certain contentious issues). In view of this the 
1998 Act contains a series of safeguards to ensure that the actions of Ministers 
are not party-political and that decisions on potentially contentious issues have 
the backing of both communities. First among these checks and balances is 
the system of cross-party statutory committees. These have the power to: 
consider and advise on departmental budgets; approve secondary legislation 
and take the committee stage of relevant primary legislation; call for persons 
and papers; initiate enquiries and make reports; and to consider and advise on 
matters brought to the committee by the Minister.67 More generally, there is a 
series of legal requirements imposed upon executive decision-making. In 
particular, a Minister or department does not have the power to make, confirm 
or approve any subordinate legislation, or to do any act, in so far as the 
legislation or act: is incompatible with Convention rights; is incompatible with 
community law; discriminates against a person or class of person on the 
ground of religious belief or political opinion; and, in the case of an act, aids 
or incites another person to discriminate on the grounds of religious belief or 
political opinion; or, in the case of subordinate legislation, modifies specific 
enactments including specified parts of the European Communities Act 1972, 
the Human Rights Act 1998 and specified parts of the Northern Ireland Act 
1998.68 These obligations mean that all education regulations and acts of the 
Minister for Education and the Department of Education will be considered to 
be invalid unless they comply with these provisions. For example, if a 
departmental policy could be shown to discriminate on the grounds of sex it 
might be considered to be invalid because of its failure to comply with Article 
119 of the Treaty of Rome or Article 14 of the ECHR (if the child’s right to 
education under Article 2 of the First Protocol is affected).
1.26 Section 26 of the 1998 Act contains a number of provisions which are 
intended to ensure that the actions of Ministers and departments (including the 
making, confirming or approving of subordinate legislation) are compatible 
with the United Kingdom’s international obligations, with the interests of

67 Northern Ireland Act 1998, s. 29. Strand One, para. 9 of the Agreement Reached in the Multi- 
Party Negotiations. The allocation of committee chairs is conducted according to the d’Hondt 
system and results in the chair being drawn from a political party in an “opposed” position to 
that of the Minister. Membership of the committee is proportionate to party strength in the 
Assembly.

68 Ibid s.24(l). The provisions relating to religious or political discrimination do not apply to 
any act which is unlawful by virtue of the Fair Employment (NI) Act 1976 or would be 
unlawful but for some exception made by Part V of that Act.
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defence or national security or with the protection of public safety or order. 
International obligations are defined as “any international obligations of the 
United Kingdom other than obligations to observe and implement Community 
Law or the Convention Rights.”69 The Secretary of State has the power to 
issue orders: directing that proposed action will not be taken: directing that 
action required to give effect to the international obligations etc. will be taken; 
and revoking incompatible subordinate legislation.70 Subordinate legislation 
may also be revoked if it would have an adverse effect on the operation of the 
single market in goods and services in the United Kingdom.71
1.27 The legal provisions provide a restrictive framework and the statutory 
committees a watchdog to ensure that Ministers and departments do not abuse 
power for party-political ends. However, in the context of division and 
suspicion which characterises Northern Ireland politics, it will be interesting 
to see whether the parties will be able to buckle down to government or 
whether long-standing hostilities will ultimately frustrate normal political 
engagement. Reaching agreement may be difficult where decisions are 
uncontentious but possibly unattainable where the issues under consideration 
attract significant cross-community differences.72 Some of the most politically 
controversial issues such as policing have been “excepted” or “reserved” at 
Westminster.73 Of the issues which have been transferred it is arguable that 
the one which is most likely to generate cross-community division is 
education. The possibility of conflict occurring in the sphere of education is 
high primarily because of the religiously segregated nature of the school 
system. The polarisation of interests within the education system may well 
send individuals scuttling into their opposing corners at the first hint of 
preferential treatment being afforded to one community over the other. 
Moreover, there can be little doubt that the potential for conflict is aggravated 
by the identity of the first Minister for Education. Within minutes of the 
appointments being finalised, the deputy chair of the education committee, Mr 
Sammy Wilson, (a member of lan Paisley’s Democratic Unionist Party who 
will not directly address members of Sinn Fein) declared that he saw his role 
on the committee to be “Dobermann at McGuinness’s heels”74. It remains to 
be seen whether the Minister for Education will be able to command sufficient 
support to carry other members of the committee with him on key decisions, 
policy initiatives and legislation.

The protection of human rights
1.28 The 1998 Act has a number of provisions designed for the protection 
of human rights. Human rights is not defined apart from the fact that it is

69 Ibid s.98(l).
70 Ibid s.26(l)-(4).
71 Ibid s.26(4)(b)
72 Opponents of the agreement have described the arrangements as a “recipe for political 

stalemate". See 1. Paisley, ‘Peace Agreement- or Last Piece in a Sellout Agreement’, (1999) 
4/22 Fordham International Law Journal 1273 at p. 1303

73 Northern Ireland Act 1998, Sch. 3.
74 To which Mr Me Guinness retorted in the Assembly on 31 January 2000 that “the place for a 

Dobermann is at the heel of the Master”.
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stated to include “Convention rights”.75 This definition must therefore 
embrace other rights such as those set out in the United Nations Convention 
on the Rights of the Child (UNCRC) which is considered at the end of the 
chapter. Responsibility for ensuring that Northern Ireland law and practice is 
in accordance with human rights rests with a new body - the Northern Ireland 
Human Rights Commission (NIHRC).76 The NIHRC’s general function is to: 
“keep under review the adequacy and effectiveness in Northern Ireland of law 
and practice relating to the protection of human rights.”77 The NIHRC has an 
important role in advising the Assembly of legislative and other measures 
which ought to be taken to protect human rights and as to whether Bills are 
compatible with human rights.78
1.29 One of the first tasks of the NIHRC is to make recommendations on a 
new Bill of Rights for Northern Ireland. The Bill of Rights is intended to 
supplement the European Convention on Human Rights. The agreement 
suggests that two issues, both of which have potential ramifications for 
education, require particular consideration in the context of a new Bill of 
Rights. The first is an obligation on government and public bodies to “respect 
on the basis of equality of treatment, the identity and ethos of both 
communities in Northern Ireland”. Any enhancement of Convention rights in 
this regard could have significant implications for issues such as language and 
religion in schools. Secondly, the NIHRC will consider the need for “a clear 
formulation of the rights not to be discriminated against and to equality of 
opportunity in both the public and private sectors”. A review of anti- 
discrimination law would almost certainly entail a consideration of the need to 
extend the application of section 76 of the Northern Ireland Act 1998 (which 
prohibits public bodies from discriminating on the grounds of religious belief 
or political opinion) to cases of indirect discrimination.80 Because schools are 
so religiously segregated, potential issues of indirect discrimination abound. 
In particular, key questions arise in relation to school admissions since many 
schools use admissions criteria based on catchment area or contributory 
primary schools which have indirectly discriminatory effects.81 A further 
issue for consideration might be the current exemption of education from the 
Fair Employment and Treatment (NI) Order 1998 which fails to prohibit 
religious discrimination in relation to teachers. The exception is in practice an 
endorsement of the Catholic Church’s desire to employ Catholic teachers in its

75 Northern Ireland Act 1998, s. 69(1 l)(b).
76 This replaces the Standing Advisory Commission on Human Rights (SACHR), ibid s. 72.
77 /bids. 69(1).
78 Ibid s. 69(3)-(4).
19 The Agreement (1998), ‘Rights, Safeguards and Equality of Opportunity’ para. 4.
80 S. 76 replaced s.19 of the Northern Ireland Constitution Act 1973. The case law on s. 19 of 

the 1973 Act makes it clear that s.76 does not apply to cases of indirect discrimination. See 
B. Hadfield, ‘The Nl Constitution Act - lessons for minority rights’ in P. Cumper and S. 
Wheatley (eds) Minority Rights in the New Europe (1999) 129-146.

81 For instance, admission criteria in controlled secondary schools which prioritise children 
from specified controlled contributory primary schools (attended by mainly Protestant pupils) 
would undoubtedly disadvantage children who had attended a Catholic maintained primary 
school.
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schools. However, the legislation requires the exception to be kept under 
review and the consultation on the Bill of Rights may well revive this issue.82
1.30 The NIHRC is also empowered to bring proceedings involving law or 
practice relating to the protection of human rights.83 The NIHRC may also 
assist individuals who have commenced or wish to commence proceedings 
relating to the protection of human rights. Assistance may be given where the 
case raises a question of principle; it is unreasonable to expect the person to 
deal with the case without assistance because of its complexity or because of 
the person’s position in relation to another person involved or for some other 
reason; or where there are other special circumstances which make it 
appropriate for the NIHRC to provide assistance.84 The NIHRC may provide 
or arrange for the provision of legal advice; arrange for the provision of legal 
representation; or provide any other assistance which it thinks appropriate.85 
This would enable parents who believe that the action of their child’s school 
or ELB or the Department is in breach of human rights to apply to the NIHRC 
for assistance to take a case.86 The NIHRC has already shown itself willing to 
step into existing litigation, producing a series of amicus briefs in cases where 
there is a human rights dimension. However, given the Commission’s limited 
budget87 and the fact that there is likely to be high level volume of demand for 
assistance on a wide range of issues, decisions to assist will need to be 
strategically focused. The Commission suggests that it is likely to intervene 
where there would be a “significant impact”, that is it would affect a large 
number of people or involve an “egregious violation of human rights”.88 Its 
predecessor, the Standing Advisory Commission on Human Rights (SACHR) 
maintained a particular interest in the education system throughout its 
existence.89 In fact, one of SACHR’s most notable successes might be 
considered to be the changing of the funding arrangements for voluntary 
schools (most of which are Catholic) in the light of research which linked 
lower attainments in these schools to the reduced levels of capital funding.90 
The NIHRC’s strategic plan expressly highlights children’s rights (including

82 The Chief Commissioner, Professor Brice Dickson has recently said that “a person’s 
religion, in my view at least, should not determine his or her capacity to educate children”. 
'Human Rights as Society’s Gel’, Address at St Patrick’s Cathedral Dublin, 2 April 1999.

83 Northern Ireland Act 1998, s.69(5).
84 Ibids. 70(2).
85 Ibid s. 70(3).
86 The applicant must be able to show “victim” status according to Article 34 of the ECHR. Ibid 

3-71 (‘ )•
7 Currently £750 000 which represent approximately 50 pence per person in Northern Ireland 

and is approximately half of the budget of the Equal Opportunities Commission for Northern 
Ireland before it was merged into the Equality Commission.

88 NIHRC, Draft Strategic Plan, (2000).
89 The NIHRC replaces SACHR but has a wider remit and more powers than its predecessor.
90 See, R. Cormack, A. M. Gallagher and R. Osborne, ‘Religious Affiliation and Educational 

Attainment in Northern Ireland: The Financing of Schools in Northern Ireland’ Annex E in 
the Sixteenth Report of the Standing Advisory Commission on Human Rights (1990-1991) ( 
London: HMSO, 1991), pp. 117 - 212.
Voluntary schools can now opt to have their capital funding raised from 85% to 100% in 
which case state representation on the Board of Governors increases.
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“inequality of access to education.”) as one of its priority areas.91 On 
education, the Commission may wish to focus on issues unique to Northern 
Ireland such as Irish language education or religious discrimination issues. 
However, it is to be hoped that the NIHRC will be able to use the new legal 
framework to test issues which would also be of national concern such as 
those in relation to school exclusions and special educational needs. It has 
been observed that the NIHRC will have to tackle some of the most politically 
controversial issues in Northern Ireland in order to gain credibility.92 It is also 
true that an effective way of gaining popular support would be to have an 
impact on the issues which affect most people in their everyday lives.93 The 
educational sphere provides an opportunity to engage the majority of both 
sides of the community on issues to which they can relate, that is their 
children’s education.

Equality of opportunity
1.31 The Northern Ireland Act 1998 established a new body, the Equality 
Commission, to replace the existing Fair Employment Commission, Equal 
Opportunities Commission, Commission for Racial Equality and the Northern 
Ireland Disability Council.94 The Equality Commission will exercise the 
various statutory functions of the previous bodies.95 These include, in the 
respective areas of religion, political opinion, sex and marital discrimination, 
race and disability, the powers to provide advice and training, assist applicants 
with complaints, undertake research and conduct investigations where there 
appears to be discrimination. The Equality Commission also has a new role in 
terms of the enforcement of the statutory equality duty on public authorities 
considered in the following section.

The statutory duty on public authorities
1.32 One of the new aspects of the Northern Ireland Act is the duty on 
public authorities to “have regard to the need to promote equality of 
opportunity” under section 75. This statutory duty replaces the Policy and 
Fair Treatment (PAFT) guidelines which had been in operation since 1994.96 
These guidelines required public authorities to consider the impact of newly 
proposed or established policies on specific groups such as people of different 
religious belief or political opinion, men and women, people with and without 
disabilities etc. The PAFT guidelines had been criticised on the basis that they 
were too broad, arbitrarily implemented and did not provide individuals with

91 NIHRC, Strategic Plan (2000).
92 See S. Livingstone, ‘The Northern Ireland Human Rights Commission’ (1999) 4/22 Fordham 

International Law Journal 1465 at 1498.
93 The NIHRC’s Chief Commissioner has previously expressed a need to convince people 

“especially perhaps those of a unionist disposition that human rights are for all, not just for 
one particular community.” See, B. Dickson, ‘Northern Ireland and the Human Rights Act’, 
Chapter 6 in Lester and Pannick, Human Rights Law and Practice 287, at para. 6.39.

94 Northern Ireland Act 1998, ss.73 and 74.
95 The obligations arise under the Fair Employment and Treatment (NI) Order 1998, the Sex 

Discrimination (Nl) Order 1976, the Race Relations (Nl) Order 1997 and the Disability 
Discrimination Act 1995 respectively.

96 These replaced an initial set of guidance which had been in operation from 1990.
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an effective means of complaint.97 The statutory duty, which replaces the 
PAFT guidelines, is intended to be an “effective means of injecting equality 
considerations into the mainstream of public sector activities”.98
1.33 Public authorities are required to have regard to the need to promote 
equality of opportunity between: (i) persons of different religious belief, 
political opinion, racial group, age, marital status or sexual orientation; (ii) 
men and women generally; (iii) persons with a disability and persons without; 
and (iv) persons with dependants and persons without.99 Moreover in carrying 
out their functions public authorities shall have regard to the “desirability of 
promoting good relations between persons of different religious belief, 
political opinion or racial group”.100 Public authorities are defined to include 
the Department, ELBS and the CCMS.101 It does not include Boards of 
Governors.
1.34 The statutory duty under section 75 is intended to be enforced in a 
number of ways. First, the Equality Commission is required to keep under 
review the effectiveness of the duties imposed by section 75.102 Secondly, 
public authorities may be required to submit an equality scheme which shows 
how the authority proposes to fulfil the duties imposed by section 75 to the 
Equality Commission for approval.103 The scheme must include a number of 
prescribed matters including the authority’s arrangements for assessing its 
compliance with section 75 and for assessing and consulting on the likely 
impact of policies adopted or proposed to be adopted on equality of 
opportunity. Finally, a person who claims to have been affected by a failure 
of the authority to comply with its scheme may complain in writing to the 
Equality Commission within 12 months of the day on which the complainant 
first knew of the matters alleged.104 Before making a complaint the 
complainant must bring the complaint to the notice of the authority and give 
the authority a reasonable opportunity to respond. The Commission must 
investigate the complaint or give the complainant reasons for not 
investigating. The Equality Commission may carry out investigations on its 
own initiative if it believes that a public authority may have failed to comply 
with an equality scheme.105 If it conducts an investigation, a copy of its report 
will be sent to the Secretary of State as well as the authority and complainant 
(if any). If the report recommends action by the authority and that action is 
not taken within a reasonable time, the Commission may refer the matter to 
the Secretary of State who may give directions to the public authority in 
respect of any matter referred.106

97 See SACHR Employment Equality: Building for the Future (HMSO, 1997) Cm 3684 and 
further, Hadden. Rainey and McGreevy, Equal But Not Separate ( FET, 1998) pp. 9-11.

98 Partnership for Equality (HMSO, 1998) Cm 3890 p.28.
99 Northern Ireland Act 1998, s.75(l).
'00 Ibid s. 75(2).
101 Ibids. 75(3).
102 /6/c/Sch.9, para. 1.
103 Ibid Sch. 9, paras. 3-4.
104 Ibid Sch. 9, para. 10.
105 Ibid Sch. 9, para. ll(l)(b).
106Sch. 9, para. 11. The Assembly must be notified of any reports or referrals to the 

Secretary of State and any directions issues by the Secretary of State as a consequence.
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1.35 The statutory equality duty has far reaching implications for the public 
bodies involved in the delivery of education. Apart from the fact that the duty 
is now on a statutory basis, it includes consideration of issues going beyond 
that of the existing anti-discrimination legislation. In particular, it extends to 
age and sexual orientation. Moreover the statutory duty applies to a wide 
range of public bodies. From now on the Department, the ELBs and CCMS 
will have to consider the impact that their policies, and /or proposed 
legislation might have on the specified groups. The operation of section 75 
will be particularly important in schools in relation to religious discrimination 
since education is specifically exempt from the traditional anti-discrimination 
legislation.107 Equality issues might arise in relation to the operation of school 
admission policies where the application of specific criteria may have 
differential impacts on children of different religions, gender or race. There 
may also have to be a reconsideration of policy in relation to children with 
disabilities, particularly those who do not have a statement of special 
educational need.108 These issues will need to be re-evaluated in the light of 
section 75. This is not to say that education authorities will not be able to 
implement policies which have differential impact. They will, however, have 
to direct their attention to the nature and scale of the impact and to the reasons 
why the course of action is justified notwithstanding. If it is properly 
implemented and rigorously enforced, section 75 provides an opportunity for 
the active mainstreaming of equality issues, a position which offers much 
potential over litigation-based strategies for reform.109

Discrimination by public authorities on the grounds of religious belief 
or political opinion
1.36 Section 76 of the 1998 Act makes it unlawful for a public authority 
“in carrying out functions relating to Northern Ireland to discriminate, or aid 
to incite another person to discriminate, against a person or class of person on 
the ground of religious belief or political opinion.” In this context, public 
authorities include the Minister for Education, the Department, CCMS and 
ELBs.110 Any person adversely affected by such an act may take legal action 
which includes actions for damages or for an injunction restraining the 
defendant from further contraventions."1 Section 76 can also be used to 
challenge actions relating to the making, confirmation or approval of 
subordinate legislation (e.g. education regulations) if the legislation contains a 
provision which discriminates against a person or class of person on the 
grounds of religious belief or political opinion."2 In such cases, an individual 
adversely affected cannot commence proceedings on the basis of the

107 Fair Treatment and Employment (Nl) Order 1998, s. 71. The Commission does have the 
power to conduct investigations into religious discrimination in schools (s.71(3)).

108 See L. Lundy, ‘Stating a case for the un-statemented: children with special needs in 
mainstream schools’ (1998) 1 Child and Family Law Quarterly 6\.14.

109 See generally, C. Me Crudden, ‘Mainstreaming Equality in the Governance of Northern 
Ireland’, (1999) 4/22 Fordham International Law Journal 1696, at p. 1769.

"“Northern Ireland Act 1998, s.76(7).
"' Ibid s.76(2)
112 Ibid s.76(5). The provision extends only to the whole or any part of Northern Ireland (i.e. 

presumably it must not affect any territory outside of Northern Ireland).
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contravention alone but the contravention may be relied ongal 
proceedings relating to the validity of the subordinate legislation.
1.37 Section 76 has replaced section 19 of the Northennd 
Constitution Act 1973. However, the case authority from section 1 ns 
valid."3 In practice, section 19 was of limited application unless tb a 
clear instance of direct discrimination. Legislation is cons to 
discriminate if it treats a person or class of persons “less favourably 
circumstances than other persons are treated in those circumstanche 
law...”."4 A person is considered to have discriminated againaer 
person if he treats that other person or class of persons less favouratny 
circumstances than he treats or would treat other persons >se 
circumstances."5 The courts have not been prepared to find that :19 
extended to cases of indirect discrimination (i.e. where the profof 
people of a particular religious belief/political opinion who can comp a 
particular requirement is significantly smaller than others). In til 
recently the courts focused on whether the respondents actually into 
discriminate."6 However, following the House of Lords’ decisian 
English case, James v Eastleigh Borough Council, the test fcct 
discrimination is now applied according to the so-called ‘but for’ bis 
asks whether the applicant would have received the same treatmenbr’ 
his religion/political opinion."7 Even so, there are not many instamre 
this type of discrimination can be shown to have occurred in the cof 
public law decision-making. Education law is no exception. There len 
two high profile cases under the Northern Ireland Constitution Act \'re 
Daly and In re Cecil."* Neither was successful in establishing discrin. 
That said, section 76 challenges to delegated legislation and the tof 
public authorities remain possible in the context of education re 
highlighted in the book where they arise."9 Moreover, it is posiat 
section 76 will be interpreted differently by the courts in the light on 
75.

THE DOMESTIC LEGAL FRAMEWORK
1.38 The objective of this section is to provide a description o;y 
pieces of legislation which form the body of education law in rn 
Ireland, to highlight the policy initiatives behind them and to give a ry 
of their main reforms. There are seven Orders in total (six educaticrs 
and the Children (NI) Order 1995), each of which contains snt 
amendments to the Orders which precede it. This makes it difficult foe 
who wishes to find out which provisions are currently in force. Imd

113 See further Hadfield. ‘The Northern Ireland Constitution Act 1973 - Lessons fcty 
Rights’ in Cumperand Wheatley (eds) Rights in the New Europe (1999) pp. 129-1

114 Northern Ireland Act 1998, s. 98(4).
115 Ibids.98(5).
116 Armagh District Council v Fair Employment Agency[\%3] Nl 346.
117 [1990] 2 All ER 607. This was applied in the Northern Ireland case of Birt 

Employers’ Association v Fair Employment Commission [1994] N1.IB 36(CA).
118 For discussion of In Re Daly (which involved s.17 of the 1973 Act) see para.or 

discussion of In Re Cecil see para. 2.74.
119 See the discussion in paras. 4.36-4.39 on admissions.
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and Wales the nettle has already been grasped: ttcation Act 1996 
consolidated education legislation going back to thration Act 1944. 
Although the provisions in force in Northern Ireland go back quite as 
far (there was a consolidating Order in 1972 and anot!986), the pace of 
legislative change in the past 20 years has been such tlarea is calling out 
for a tidy up. This very point was made by Mac D'LJ in In re Daly 
where he said:

“It may be possible for those in daily contact vicational 
issues to be familiar with and understand arelevant 
legislation but as parents become increasingdved in 
educational matters they as well as teachers anbers of 
Boards of Governors must face a daunting task rey read 
the various statutory provisions, seek to find whavant and 
then try to understand articles containing numeragraphs 
and sub-paragraphs. . . .Where individual membee public 
are expected to participate in the administration ducation 
system it would seem to me to be desirable that Mild only 
have to refer to one document and that docurould be 
expressed in crisp and easily understood language

Lord Justice MacDermott was writing just after thementation of the 
1989 Order. There have been five major Orders affectication since then 
as well as the Northern Ireland Act 1998.121

Education and Libraries (NI) Order 1986
1.39 The Education and Libraries (NI) Order 19&ferred to as the 
“principal Order” as it provides the basis of most current education 
legislation. It was introduced as consolidating lem replacing the 
Education and Libraries (NI) Order 1972 and subseamendments (the 
Education (NI) Orders 1976, 1978 1980 and 1984). T6 Order has been 
repeatedly amended but contains the provisions on ligations of ELBs, 
the management of individual schools, changes to the and character of 
schools, the rights and duties of parents and administraiELBs.

Education Reform (NI) Order 1989
1.40 The Education Reform (NI) Order 1989 wasiost far-reaching 
piece of education legislation since the 1947 Butler refThe changes that 
it introduced were based on provisions which had implemented in 
England and Wales by the Education Reform Act 198he government’s 
stated objectives were to raise educational standards, gents a greater say 
in the education of their children and to devolve pa the running of 
schools to a local level.123 In furtherance of this, the Drder introduced 
the following major changes: the implementation of aon curriculum; a

120 Unreported decision of the High Court of Northern Ireland, 5 Oc90.
121 This does not include the Education (NI) Order 1987 which irious miscellaneous 

amendments.
122 For a discussion of these reforms, see Elude and Hammer, The m Reform Act 1988: 

Its Origins and Implications (1990).
123 Education Reform in Northern Ireland - the Way Forward (DEN
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system of open enrolment for admission to schools; financial del o 
schools; an enhanced role for Boards of Governors in the manapf 
schools and new procedures for establishing integrated schools g 
grant-maintained integrated schools. It also established the Cathol il 
for Maintained Schools (CCMS). Most of the provisions in the hr 
came into operation in February 1990. However, some of the refce 
implemented more gradually, (for instance, those relating to assessne 
common curriculum are not yet fully in force).

Education (NI) Order 1993
1.41 The key change introduced by the 1993 Order for schoolso 
the provision of capital grants to voluntary schools, both maintd 
voluntary grammar. Prior to the implementation of the Order, suds 
were eligible only for up to 85 per cent of their capital expenditure cis 
could be contrasted with controlled schools who received full fur 
capital costs. Research commissioned by SACHR indicated is 
differential level of funding had an impact on levels of attainment iny 
schools, the majority of which were attended by Catholic childree 
1993 Order introduced a procedure whereby voluntary schools cou>r 
full capital funding. If voluntary schools opt for this, state represen 
the Board of Governors increases with the result that the school tio 
longer represented a majority on the Board.125 The 1993 Order alsod 
a number of other reforms. For instance, it introduced a system forg 
against a decision to expel a pupil and extended the remit of the cn 
complaints tribunal to complaints about religious education.126

Children (NI) Order 1995
1.42 The Children (NI) Order 1995 made wide-ranging changes v 
relating to children. Its provisions mirror those implemented in End 
Wales by the Children Act 1989. Although the Order is not sfy 
concerned with education, there are a number of provisions which n 
schools. Two in particular are worthy of note. First, the Childjr 
redefined the term “parent” to include all those with parental responsr 
the child.127 This definition replaced the definition of parent in the Hr 
and is now the key definition when considering legal responsibilities] 
of the Education Orders. Secondly, the Children Order introducv 
procedure for dealing with persistent absenteeism from schoce 
Education Supervision Order, which came into force in Novemi, 
allows courts to transfer responsibility for ensuring the child’s educai 
his or her parents to the ELB working through their educatioe 
officers.128

124 Cormack, Gallagher and Osborne, Religious Affiliation and Education Atn 
Northern Ireland: The Financing of Schools in Northern Ireland in the Sixteenth 
the Standing Advisory Committee on Human Rights (1990-91).

125 Art. 28 of the 1993 Order.
126 Ibid Arts. 39 and 47.
127 Art. 128 of the Children (NI) Order 1995.
128 Ibid art. 55.
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Education (NI) Order 1996
1.43 The main reforms introduced by the Education (Nl) Order 1996 relate 
to the provision which must be made for children with special educational 
needs. The 1996 Order, which replaced the previous provision in the 1986 
Order, contains reforms similar to those implemented in England and Wales 
by the Education Act 1993. The objective of those reforms was to “allow the 
mothers and fathers of children with special educational needs to play as full a 
part in the decisions about their child’s education”.129 In order to achieve this, 
the 1996 Order made two key changes to the system. First, it introduced a 
new tribunal, the Special Educational Needs Tribunal (SENT), to hear appeals 
concerning educational provision for children with special needs. Secondly, it 
provides for a Code of Practice on special educational needs which schools are 
required to “have regard to” when taking decisions about children with special 
needs. The SENT began operating in September 1997. The implementation 
of the Code of Practice was postponed to September 1998. The 1996 Order 
also contains a number of other significant amendments. These include: the 
establishment of an Independent Schools Tribunal; the simplification of the 
procedures for establishing an integrated school; provision for the 
incorporation of all Boards of Governors and the conferment on ELBs of a 
power to direct a grant-aided school to admit a child who has been expelled 
from another school.

Education (NI) Order 1997
1.44 The 1997 Order made changes in two key areas: (i) admissions and 
(ii) home to school transport. In relation to admissions, the Order attempted to 
clarify and simplify the provisions on parental preference and admissions 
criteria. There was a need for clarification because admissions had been the 
most litigious area of education law since the introduction of open enrolment 
in 1990. There were a series of judicial review actions concerning refusals to 
admit to grammar schools. These had exposed some ambiguities in the 
legislation as well as practices which although not illegal could operate 
unfairly for parents. The changes to admissions were also to be read alongside 
changes to the provisions on home to school transport. In a departure from 
previous policy, it was decided that ELBs would only pay transport to the 
nearest suitable school and not any school of the parent’s choice as had 
previously been the case. The 1997 Order also gave ELBs the power to 
charge pupils for transport costs in certain instances.

Education (NI) Order 1998
1.45 The 1998 Order contains several reforms which bring Northern 
Ireland into line with recent developments in England and Wales. First, it 
contains a number of provisions on discipline which are similar to those 
contained in the Education Act 1997, that is new responsibilities for Boards of

^ Choice and Diversity (QffLU, 1992), para. 1.53.

/
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Governors and clarification of the law in relation to detention and rtraint. It 
also establishes a General Teaching Council for Northern hand and 
replicates some of the key reforms in the School Standards and hmework 
Bill 1998: base line assessments, school development plans. Finalhthe 1998 
Order will change the funding arrangements for voluntary grammand grant- 
maintained integrated schools, by transferring the responsibility f funding 
from the Department to ELBs.

INTERNATIONAL OBLIGATIONS
1.46 Article 26(1) of the United Nations Universal Declaration f Human 
Rights states:

“Everyone has the right to education. Education shall be free, a 
least in the elementary and fundamental stages. Elementar 
education shall be compulsory.”

The United Kingdom is a signatory to a number of other inrnational 
instruments which recognise the right to education as a fundament human 
right. The two most significant of these are (i) the United Nations Cnvention 
on the Rights of the Child and (ii) the European Convention on Hurm Rights.

United Nations Convention on the Rights of the Child
1.47 The UNCRC was adopted by the UN General Assemb on 20 
November 1989 and came into force on 2 September 1990. T; United 
Kingdom is a signatory to the charter (subject to a number of resvations). 
Article 28 of the UNCRC states:

“State parties shall recognize the right of the child to education 
and with a view to achieving this right progressively and on tht 
basis of equal opportunity, they shall, in particular:

(a) make primary education compulsory and available free to all

(b) encourage the development of different forms of secondary 
education, including general and vocational education, make 
them available and accessible to every child, and take 
appropriate measures such as the introduction of free educatior 
and offering financial assistance in case of need.”

1.48 The UNCRC also enunciates a number of principles in relatn to the 
treatment of children generally. One of the most significant Arties in the 
educational context is Article 12. This gives children who are cable of 
forming their own views, the right “to express their views freely in ; matters 
affecting the child, the views of the child being given due ^ight in 
accordance with the age and maturity of the child”. States are also nuired to 
provide the child with “the opportunity to be heard in any jucial and 
administrative proceedings affecting the child, either directly or rough a 
representative or an appropriate body, in a manner consistent Gth the 
procedural rules of international law”. This is potentially implant in 
decisions relating to a child’s education. However, it will be seen tbughout 
the book that, in education law in many instances, national legislatic equates 
children's rights with parents' rights and does not give the hild an 
independent right to be heard.
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1.49 The UNCRC has a number of limitations. Finof the rights 
are drafted in very broad terms. For this reason, the Gn like many 
other international documents relating to children io contain a 
statement of aspirations rather than a list of specific riecondly, the 
enforcement mechanisms are limited. In particular, tlo means by 
which an aggrieved individual can lodge a complaint aga government 
for failure to abide by the principles of the Convention, the UNCRC 
is enforced through a system of monitoring first by a SjUN panel to 
which the state is required to report. The United Kingdoid in 1994.131 
The report has been criticised as being too descriptive, $ only vague 
and superficial information about the United Kingdom’snce with the 
Convention.132 However, the government’s information lemented by 
critical submissions made by non-governmental agencerned with 
children’s rights. As a result, the UN Committee found ; of instances 
where national provision did not match the standard set; UNCRC.133 
In education, the Committee made general comments abe to involve 
children in decision-making in schools.134 Particular revas made to 
the failure to give children an independent right to bei relation to 
expulsion decisions.135 However, in spite of the Comiomments in 
these regards, the law has not been changed to ensure ice with the 
Convention. The United Kingdom reported again in 200the Children 
and the Children’s Law Centre have issued a report whights various 
ongoing breaches of the UNCRC in the education 6 Possible 
breaches of the UNCRC are highlighted in relevant secoughout the 
book.
1.50 In spite of its limitations, the UNCRC is an irdocument to 
those concerned with education law. Not only has it wareness of 
children’s rights, but it also provides a base standanich existing 
national provision might be measured. It is therefore signr those who 
wish to campaign for policy changes in the field ren's rights. 
Secondly, as an international treaty, the UNCRC mightant in cases 
where the legislation is ambiguous in certain respects, mg-standing 
principle of statutory interpretation that legislation wouistrued in a 
way that is consistent with international obligations since be assumed 
that Parliament would not legislate so as to breachnises in an 
international treaty.137 In the longer term, its significa increase in

130 See generally, Fortin, Children's Rights and the Developing Law (bter I.
131 The UN Convention on the Rights of the Child: The UK's First Re/UN Committee 

on the Rights of the Child (1994), HMSO.
132 See Fortin, Children's Rights and the Developing Law (1998), p.45
133 Concluding Observations of the Committee of the Rights of the Od Kingdom of 

Great Britain and Northern Ireland, CRC/C/15/Add 34 Centre fo.ights, Geneva, 
January 1995. For a an analysis of the process of investigationelly, ‘The UN 
Committee on the Rights of the Child - an evaluation in the light IK experience’ 
(1996) 8CFLQ 105.

134 Ibid at para. 32.
135 Ibid
136 See T. Geraghty, Getting it Right? (Save the Children and the ChilcCentre, 1999)
137 See, Salomon v Commissioners of Customs and Excise [1966] 3 Alt 875.
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Northern Ireland as a result of the Northern Ireland Act 1998. In particular, 
the Northern Ireland Human Rights Commission will be seeking to ensure that 
legislation issued by the Assembly is compatible with the human rights 
standards for children set down in the UNCRC.138 Moreover, the actions of 
the Minister for Education and the Department will be required to be 
compatible with the United Kingdom’s international obligations in this 
respect.139

European Convention on Human Rights
1.51 The United Kingdom ratified the European Convention for the 
Protection of Human Rights and Fundamental Freedoms (‘the ECHR’) in 
1951. The ECHR gives individuals a series of rights (including a right not to 
be denied education) and enables them to complain to the European Court of 
Human Rights in Strasbourg if their rights are breached by the state in which 
they live. One of the most fundamental changes to the United Kingdom’s 
education system this century - the abolition of corporal punishment - 
occurred as a direct result of a case taken to the European Court of Human 
Rights.140 However, this one exception aside, the ECHR has not been at the 
vanguard of parental or children’s rights in education. In none of the other 
major cases heard by the European Court of Human Rights on the right to 
education has a parent been successful in establishing a breach of education 
rights.141 This arises first because the Convention rights are interpreted by the 
European Court of Human Rights in a practical and effective way rather than 
literally. Secondly, the majority of rights in the ECHR (including the right to 
education) are not absolute. They may be limited by the application of other 
ECHR rights and for other reasons by the contracting state provided that the 
interference has a legitimate aim and is considered to be necessary in a 
democratic society. In determining the latter, the European Court has taken 
account of such issues as the economic well-being of the country, the 
protection of health or morals and the prevention or disclosure of confidential 
information. Finally, the European Court of Human Rights gives contracting 
states “a margin of appreciation” in their compliance with Convention 
obligations. This means that the European Court is reluctant to substitute its 
own view of the merits of a case for that of the domestic authority, particularly 
when it is considering justifications for the interference with a right. In spite 
of these broad limitations to the application of the rights, it is widely 
acknowledged that the ECHR has the potential to exercise a significant 
influence on the content of education law in the United Kingdom and will be 
of increased significance in the United Kingdom generally from October 2000 
(see further para. 1.61).142

The right to education

138 Northern Ireland Act 1998, s. 69. See further para. 1.28.
139/6/afs.26. See further para. 1.26.
140 Campbell and Cosans v United Kingdom (1982) EHRR 293.
141 The Belgian Linguistic Case (1968) 1 EHRR 252, The Dutch Sex Education Case (1976) 1 

EHRR 711 and Valsamis v Greece (1997) 24 EHRR 294.
142 See generally, A. Bradley, ‘Scope for Review: The Convention Right to Education and the 

Human Rights Act 1998’'[1999] EHRLR 395.
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1.52 Article 2 of the First Protocol of the Convention states:
“No person shall be denied the right to education. In the exercise 
of any functions which it assumes in relation to education and 
teaching, the state shall respect the right of parents to ensure such 
education and teaching in conformity with their own religious 
and philosophical convictions.”

When the Convention was being drafted, the substance of the right to 
education was the subject of much dispute. It was initially drafted as a 
positive right (i.e. “every person has the right to education”). However, the 
wording was changed following objections by those who considered that this 
would impose over burdensome requirements on contracting states.143 In The 
Belgian Linguistic case the European Court of Human Rights considered that 
the right to education under Article 2 of the First Protocol encompassed two 
key elements: (i) the right of access to existing educational institutions and; 
(ii) the right to official recognition of studies.144 The judgment also implies a 
third right, the right to an effective education.145 However, the court stressed 
that the Convention did not require contracting parties “to establish at their 
own expense, or to subsidise, education of any particular type or level”. 
Moreover, it emphasised that the right of access to education “by its very 
nature calls for regulation by the State, regulation which may vary in time and 
place according to the needs and resources of the community and of 
individuals.”146 On the basis of this, it has been observed that the funding and 
organisation of education is the state’s decision and “the rights that individuals 
have in the state system are only those which the state, in its discretion, 
provides”.147 Essentially, the state must establish a satisfactory system of 
education and individuals then have a right of access to whatever education 
system the state has decided to provide. Thus in The Belgian Linguistics Case 
the Court found that Article 2 of the First Protocol did not give parents a right 
to have their child educated in a minority language. In a similar vein, the 
European Commission on Human Rights considered that the Convention did 
not give parents the right to have their child educated at a private school which 
catered specifically for dyslexic children.148

Parental rights in education
1.53 The second sentence of Article 2 of the First Protocol is concerned 
with parental rights. Its purpose is to ensure that parents retain some control 
over their child’s education and thus prevent indoctrination by the state.149

143 Robertson and Merrills, Human Rights in Europe (1993) pp. 218-9.
144 (196 8) 1 EHRR 252.
145 See Harris, O’Boyle and Warbrick, Law of the European Convention on Human Rights 

(1995) p. 543.
146 (1968) 1 EHRR252 at p. 281.
147 Harris, O’Boyle and Warbrick, Law of the European Convention on Human Rights (1995) 

p.541.
148 Simpson v United Kingdom (1989) 64 DR 188.
149p.544.
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The scope of the second sentence was considered in the case of Campbell and 
Cosans v UK in which a parent objected to the use of corporal punishment. 
The Court defined the term “philosophical convictions” to mean “such 
convictions as are worthy of respect in a ‘democratic society’ and are not 
incompatible with human dignity”.150 The European Commission has been 
similarly cautious about what constitutes a philosophical opinion. For 
instance, in W and DM v United Kingdom the Commission did not consider 
that the parent’s wish for their child to attend a single sex grammar school 
because of a fundamental objection to comprehensive education amounted to a 
philosophical conviction.151 Moreover in a case taken against Germany, the 
Commission considered that the second sentence of the provision did not give 
parents the right to insist on their child being taught “elementary arithmetic” 
rather than “modern mathematics”.152
1.54 In Campbell and Cosans v United Kingdom, the Court considered that 
the convictions must not conflict with the fundamental right of a child to 
education because the whole of Article 2 of the First Protocol was “dominated 
by its first sentence”. Thus parental wishes are not absolute, a point illustrated 
in The Dutch Sex Education case where the Court rejected a claim by parents 
that a system of compulsory sex education infringed their rights provided that 
the information was presented in an “objective, critical and pluralistic 
manner”.15^ Similarly, the European Commission on Human Rights 
considered that even if a parent’s objection to his or her child being educated 
in a special school was based on a philosophical conviction, the educational 
interests of the child could override this.154
1.55 In determining whether there has been a breach of the second sentence 
of Article 2 of the First Protocol, the Court will give consideration as to 
whether the state’s action is actually incompatible with the parents’ 
convictions. Thus, in Valsamis v Greece the European Court of Human 
Rights considered that the contracting state had not been in breach of its 
obligations under Article 2 of the First Protocol or Article 9 when it required a 
pupil to participate in a school parade to celebrate Greece’s National Day.155 
The child was a Jehovah’s Witness and her parents objected to her 
participation on the grounds that their religion prohibited any conduct 
associated with war. The Court considered that there was nothing in the 
school’s requirement that could offend her parents’ convictions.
1.56 When Article 2 of the First Protocol was in the process of being drafted 
many contracting parties had concerns about its scope and entered 
reservations.156 In the United Kingdom’s case, the reservation states that “the 
principle affirmed in the second sentence of Article 2 is accepted by the 
United Kingdom only so far as it is compatible with the provision of efficient 
education and training, and the avoidance of unreasonable public

150 (1982) EHRR293.
151 (1984) 37 DR 96.
152 X V and Z v Germany (1982) 29 DR 224.
1 i}Kjelsden, Busk Masden and Pederson v Denmark (1976) 1 EHRR 711. 
154 PD v United Kingdom (1989) 62 DR 292.
155(1997) 24 EHRR 294.
156 Robertson and Merrills, Human Rights in Europe, (1993) p.219.
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expenditure”. This phrase appears throughout national education law and 
operates to limit state provision to what is considered to be a reasonable use of 
resources. Many of the cases which have gone before the European 
Commission on Human Rights have been considered inadmissible because of 
the wide discretion given to the United Kingdom when it is determining how 
best to use education resources.157

Other relevant Convention rights
1.57 Article 6(1) of the ECHR relates to the right to a fair trial. It states that: 
“in the determination of his civil rights and obligations... Everyone is entitled 
to a fair and public hearing within a reasonable time by an independent and 
impartial tribunal established by law”. This has been taken to include a 
requirement to give a reasoned decision; to allow the person a meaningful 
opportunity to state their case; and to give reasonable notice of the length and 
time of the hearing. It also means that the tribunal must be ready and willing 
to conduct a thorough examination of the facts at issue. The potential scope of 
Article 6(1) in education cases is limited by the fact that it only applies to 
“civil rights and obligations” and does not cover rights which might be 
characterised as public. Thus in Simpson v United Kingdom the Commission 
ruled that a decision to deny a child access to a particular form of education 
was a public law issue and one to which Article 6(1) did not apply.158 The 
Commission stated that: “the right not to be denied elementary education falls, 
in the circumstances of the present case, squarely within the domain of public 
law, having no private law analogy and no repercussions on private rights and 
obligations.”159 This would by analogy also apply to school admissions 
decisions generally. However, the scope of Article 6(1) is somewhat grey and 
continually evolving. It remains possible that it might be considered to apply 
to other educational issues such as those relating to school discipline. Support 
for this might be drawn from the fact that Article 6(1) has been taken to apply 
to disciplinary decisions in an employment context.160 Moreover, some issues 
in school admissions, discipline and special educational needs also give rise to 
private law actions (such as actions for negligence) and may therefore be 
considered to fall within the scope of Article 6(1).
1.58 Article 14 of the ECHR states that “The enjoyment of rights and 
freedoms set forth in this Convention shall be secured without discrimination 
on any ground such as sex, race, colour, language, religion, political or other 
opinion, national or social origin, association with a national minority, 
property, birth or other status”. The phrase “or other status” has been 
interpreted by the European Court of Human Rights to include sexual 
orientation, marital status and disability. An important point to note about 
Article 14 is that it is not free-standing. It only attaches to discrimination in 
the provision of other rights under the ECHR (such as the right not to be 
denied education). However, Article 14 is potentially of great significance in

157 See for instance, Graeme v United Kingdom (1990) 64 Dr 158 (parents wanted special needs 
child to attend a mainstream school) and W and DM v United Kingdom (1984) 37 DR 96 
(parents wanted child to attend a single sex grammar school).

158 (1989) 64 DR 188.
159 Ibid para. 1
160 See for instance Albert and Le Compte v Belgium (1983) 13 EHRR415.
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the sphere of education because it opens the possibility of cases on issues not 
covered by domestic equality legislation. In particular current legislation on 
disability and religion contains exemptions in the case of education. 
Moreover, although the Race Relations (NI) Order 1997 does apply to 
education, there is no specific protection in relation to language discrimination 
where the language is not connected to a specific racial group. There are a 
range of issues where Article 14 may be of significance. The obvious areas 
for allegations of discrimination are in relation to decisions regarding school 
finance and individual admissions. That said, in The Belgian Linguistics 
Case, the European Court of Human Rights interpreted Article 14 in such a 
way as to give states a wide discretion in relation to the provision of 
education. In particular, it stated that Article 14 does not “prohibit distinctions 
in treatment which are founded on an objective assessment of essentially 
different factual circumstances and which. . . strike a fair balance” between 
the interests of the Community and respect for ECHR rights and freedoms.161 
Given that in The Belgian Linguistics Case Article 2 of the First Protocol was 
interpreted as a right of access to existing schools, cases which allege 
discrimination in relation to individual school admissions rather than 
discrimination in the funding arrangements between schools of different 
categories may be more likely to meet with success. In The Belgian 
Linguistics Case itself, the European Court of Human Rights considered that 
Belgium did not have to fund schools in a minority language within a region 
but that it was in breach of Article 14 when read with Article 2 of the First 
Protocol when it refused to allow pupils to go to schools outside their own 
region to receive education in their preferred language.
1.59 There are several other provisions in the Convention which are of 
relevance in schools. The first is Article 3 which states that no one will be 
subjected to “torture or to inhuman or degrading treatment or punishment”. 
This has been considered in a number of cases involving discipline in schools 
and is considered further at paragraph 7.43. Three other ECHR rights of 
significance are Article 8 (respect for privacy and family life), Article 9 
(freedom of thought, conscience and religion) and Article 10 (freedom of 
expression). In most cases relating to schools, arguments involving these have 
been combined with arguments about the right to education in Article 2 of the 
First Protocol.162

Implications for Northern Ireland
1.60 Individuals may complain about breaches of Convention rights to the 
European Court of Human Rights. Applications have been made regularly 
from Northern Ireland where “lawyers seem well aware of its existence and

l6'(1968) 1 EHRR252 atp. 293.
162 See for instance. The Dutch Sex Education Case (Article 8) and Valsamis v Greece (Article 

9) discussed above.
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are prepared to invoke it without hesitation”.163 Many of the cases have 
concerned issues arising from the ‘troubles’. However, this has raised general 
awareness of the Convention with the result that there have been a significant 
number of cases on ordinary civil issues. In v United Kingdom parents 
complained that a failure to provide 100 per cent funding for integrated 
schools amounted to a breach of Article 2 of the First Protocol.164 Although 
the case was not admissible, it did serve to raise awareness of the human 
rights implications of the issue (which has since been resolved to a large 
degree).163 Moreover, the ECHR has had an impact on the development of 
education law in the United Kingdom generally. The most notable illustration 
of this was the landmark case of Campbell and Cosans v UK, a Scottish case 
which resulted in the abolition of corporal punishment in state schools 
throughout the United Kingdom.166

Human Rights Act 1998
1.61 The influence of the Convention within Northern Ireland has 
undoubtedly increased as a result of the provisions of Northern Ireland Act 
1998 discussed earlier in this chapter.167 However, the United Kingdom 
Human Rights Act 1998 which came into force on 2 October 2000 should 
have an even greater impact. The Act, which extends to Northern Ireland, 
allows individuals to complain about breaches of certain Convention rights in 
the national courts.168 Secondly, the Act requires legislation, whenever made, 
to be interpreted and applied in so far as possible in a way that is compatible 
with the Convention rights.169 If a higher court finds a legislative provision to 
be incompatible with Convention rights, the court can make a declaration of 
incompatibility.170 In such cases, the legislation will continue to be valid but a 
Minister may remove the incompatibility with a remedial order. Finally, the 
Act makes it unlawful for a public authority (including courts and tribunals) to 
act in a way that is incompatible with Convention rights.171
1.62 It is apparent that the Human Rights Act will have far-reaching 
implications on the law in the United Kingdom. Education law is no 
exception to this. From now on those wishing to challenge school-related 
decisions will undoubtedly subject the relevant provisions or actions of the 
education authority to close scrutiny as regards their compliance with the 
Convention rights. In this respect, it should be noted that the government has 
included in the new legislation its existing reservation to the second sentence 
of Article 2 of the First Protocol, thus restricting compliance to instances 
which are compatible with the provision of efficient education or the
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Dickson, “Northern Ireland and the European Convention”, Chapter 5 in Dickson (ed), 
Human Rights and the European Convention (1997) p. 182.
(1978) 14 DR 179.
In 1990 the government made a statutory commitment to the development of integrated 
education. In 1993 it offered voluntary schools the option of funding for full capital costs. 
(1982) EHRR 293. See generally Chapter 7.
See the discussion at paras. 1.28-1.30.
Human Rights Act 1998, s.l.
Ibids.Z.
IbidsA.
Ibid s.6.
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avoidance of unreasonable public expenditure.172 Its reason for doing so was 
to ensure that a balance would be struck between “the convictions of parents 
and what is educationally sound and affordable”.173 However, as Harris points 
out “not all shortcomings in the education system are attributable to the 
inadequacy of resources”.174 In such instances, suspected breaches of the 
Convention will be able to be brought to a national court or tribunal with 
relative ease. For this reason, the significance of the Convention is considered 
throughout the book: existing case law is discussed at relevant points and 
potential breaches of the Convention are highlighted as they arise.

172 Ibid Sch. 3.
173 The Home Office, Rights Brought Home: the Human Rights Bill, (1997) Cm. 3782, para. 

4.6.
174 See ‘The Three R’s: Rights, Remedies and Regulation - the Legal Frontiers of Education in 

the 1990s (1998) XXI 1/2 Liverpool Law Review 7, at p. 40.



CHAPTER TWO

THE NORTHERN IRELAND SCHOOL SYSTEM
INTRODUCTION

2.01 This chapter describes the legal provisions which govern the 
organisation of the Northern Ireland school system. The first three sections 
(paras. 2.04-2.31) give a basic account of the key players: the main statutory 
organisations and categories of school. The statutory organisations have a 
relatively simple hierarchical structure with the Department at the top 
overseeing Education and Library Boards who, when the 1998 Order is fully 
implemented, will provide funding to all schools. Added to this scheme is the 
Council for Catholic Maintained Schools (CCMS) who manage Catholic 
primary and secondary schools. In contrast, the categorisation of individual 
schools appears much more complicated, perhaps because the terminology 
may be unfamiliar to those outside the education system. Essentially there are 
three key categories of school: (i) controlled schools, (ii) voluntary schools 
and (iii) grant-maintained integrated schools. Controlled schools are under the 
domain of ELBs. Voluntary schools are owned by trustees (who are normally 
the local churches). Grant-maintained integrated schools were introduced in 
1990 to increase opportunities for integrated education. A knowledge of the 
specific categories of schools is important for those wishing to exercise any 
legal rights in this area. For instance it is important to know that the CCMS 
has no responsibility for Catholic grammar schools and therefore could not be 
joined as a defendant in proceedings against such a school. The first part of 
this chapter attempts to clarify these relationships through a description of the 
management of each type of school.
2.02 Paragraphs 2.32-2.62 of the chapter examine how the state ensures 

that there is appropriate school provision and that it is organised in such a way 
that it does not unlawfully discriminate. There are a number of different types 
of school in Northern Ireland. These attempt to meet the different needs of 
children in terms of their age (nursery, primary and secondary), ability 
(special needs and grammar) and parental preferences (integrated and Irish 
medium). ELBs are under a statutory obligation to ensure that there are 
sufficient schools in their area in terms of number, character and equipment to 
afford all pupils the opportunity for education. The educational requirements 
of the children of Northern Ireland do not remain stagnant. Educational 
provision must reflect both demographic and geographic changes in the 
population. In addition, the increased popularity of newer forms of education 
such as integrated schools can have an effect on the overall pattern of 
education in an area. ELBs are responsible for monitoring the sufficiency of 
provision in their area. All major changes to educational provision must be 
advanced by the ELB but are ultimately subject to Departmental approval. The 
legislation prescribes the procedures which must be followed when major 
changes are proposed. It does not, however, specify any particular substantive 
conditions for the establishment, funding or discontinuance of grant-aided 
schools. This is left to the discretion of the Department. Decisions regarding
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provision may be subject to legal challenge where the Department or the ELBs 
have acted illegally, unreasonably or unfairly or can be considered to have 
discriminated unlawfully - a possibility considered in paragraphs 2.76-2.80. 
In Great Britain changes to schools are repeatedly challenged particularly 
where the decision involves the closure of a school in the process of a 
rationalisation exercise. In Northern Ireland, the Department has also pursued 
a policy of rationalisation although it has declared a commitment to retain 
small schools to meet the needs of local communities. Instead, the provisions 
in relation to major changes in schools in Northern Ireland have been most 
contentious in relation to the establishment and funding of new schools. 
Integrated schools and Irish medium schools have been at the forefront of 
attempts to secure state funding for new or existing independent schools. 
Since 1989, there have been specific statutory procedures in force for the 
establishment of integrated schools. These are considered separately in 
Chapter 9. All other schools are subject to the statutory requirements of article 
14 of the 1986 Order which are considered in paragraphs 2.40-2.54.
2.03 The final section of the chapter (paras. 2.63-2.80) examines the way in 
which the various educational players may be held accountable at law. In 
recent years there has been a steady increase in the litigation and other 
challenges to decisions involving schools. There is no simple explanation for 
this although two factors are undoubtedly significant. First, the thrust of 
legislation in the past 20 years has been on education rights. This, coupled 
with documents such as the Parents’ Charter, has increased parents’ 
expectations, awareness of their entitlement and willingness to complain. The 
second factor is the fact that legal aid is now available to children in their own 
right. This means that it is assessed on the child’s income and not the parents’, 
a factor which opens the gateway to law for many parents who could not 
otherwise afford to embark on litigation. At the outset, it should be stressed 
that litigation is not the only way in which decisions regarding schooling can 
be challenged. The final section of this chapter sets out some of the key 
alternatives: complaints to the Department, the Ombudsman/Commissioner 
for Complaints and education appeal tribunals. It concludes with a brief 
analysis of the judicial review procedure which has become the main 
mechanism through which decisions taken by schools are scrutinised in court.

ORGANISATIONS WITH A STATUTORY REMIT
2.04 Northern Ireland has a number of bodies which have a statutory remit 
in relation to education. The functions of three of these: (i) the Department of 
Education, (ii) ELBs and (iii) the CCMS are considered in this chapter.

Department of Education
2.05 Under the system of direct rule which was in place in Northern Ireland 
until 1999, the overall responsibility for the internal government of Northern 
Ireland rested with the Northern Ireland Office, headed by the Secretary of 
State for Northern Ireland. The Department of Education (DENI) was headed 
by a British minister. As a result of the implementation of the Northern 
Ireland Act 1998, the Department of Education (the Department) is headed by 
a locally-elected Minister for Education. Prior to 1999 DENI had 
responsibility for the whole range of education from nursery education to 
further and higher education as well as sport and recreation, the youth service,
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libraries and community relations. As a result of the reallocation of functions 
between departments under the new devolved arrangements, the Department 
no longer has statutory responsibilities in relation to further and higher 
education.'
2.06 The Department’s general duty under article 3 of the Education 
Reform (NI) Order 1989 is “to promote the education of the people of 
Northern Ireland”. This is so broad that it would be difficult to enforce 
specifically. However, the Department is also placed under a number of quite 
specific statutory obligations which are considered in the relevant chapters of 
the book. At a more general level the Department has the responsibility for 
ensuring the efficient operation of the education system in Northern Ireland. 
Article 3(l)(b) of the 1986 Order requires it to:

“to secure the effective execution by boards and other bodies on 
which or persons on whom powers are conferred or duties 
imposed under the Education Order of the Department’s policy 
in relation to the provision of the Education service.”

The Department is the body which acts as an umbrella over all the other 
educational institutions. It has the role of ensuring that other bodies are 
carrying out their statutory functions and that educational provision is 
operating satisfactorily throughout Northern Ireland.

Education and Library Boards
2.07 Since the foundation of Northern Ireland as a separate political entity, 
educational services have been administered by regional education bodies. 
The 1921 Lynn Report recommended that there should be a system of 
devolved administration to local education committees who would have a 
majority of representation from the local authority as well as those interested 
in education.1 2 The Lynn Committee rejected the idea that these units should 
be organised on a county level as was the case in England and Wales in view 
of the more limited travelling facilities as well as the level of interest in and 
experience in local affairs. Instead, it recommended that committees should be 
based on smaller local units such as county boroughs, and urban and rural 
districts. The government accepted the need for smaller administrative units 
but chose to use regional education committees which were not based on the 
existing local government structures. The Education Act 1923 provided for 
regional education committees to exercise the powers and duties of county 
education authorities.3 This system continued to form the basis for educational 
administration in Northern Ireland until after the general review of local 
government undertaken in Northern Ireland 1970. This recommended a 
system based on not more than five area boards “of broadly comparable size 
and importance from the point of view of the population and financial 
resources”.4 The recommendations were given effect by the Education and

1 The responsibility for Further and Higher Education has been transferred to a new 
Department, the Department of Further and Higher Education

2 Interim Report of the Departmental Committee on the Educational Services in Northern 
Ireland (1921) Cmd. 6, paras. 96 and 97.
S.2.
Para. 49.

3
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Libraries (NI) Order 1972, article 3. This was consolidated in the Education 
and Libraries (NI) Order 1986 which contains the current provisions for the 
establishment of the Education and Library Boards.
2.08 There are five Education and Library Boards (ELBs).5 These are as 
follows: (i) Belfast Education and Library Board; (ii) South Eastern Education 
and Library Board; (iii) Southern Education and Library Board; (iv) Western 
Education and Library Board; and (v) North Eastern Education and Library 
Board. The Department has the power to amend the name or area of an ELB 
but this is subject to affirmative resolution.6 The Draft Education (NI) Order 
1997 proposed reducing the number of ELBs to four, the objective being to 
save costs which the government considered arose from duplication of posts. 
The Order met with great resistance locally and was not implemented. 
However, the issue may resurface as the Assembly attempts to keep 
educational expenditure within its budget.

Composition
2.09 The composition of the ELBs was established following the general 
review of local government in 1970. The review was primarily concerned 
with ensuring local democracy and fair representation of both sides of the 
community in all aspects of local government. For these purposes, the report 
recommended that the membership of ELBs should consist of “responsible 
and public-spirited persons, who on the one hand would owe their primary 
loyalty to the Boards and on the other hand, because they would be in a 
position to interpret the views of the main sectional interests, might be 
expected to induce a spirit of confidence, co-operation and goodwill among 
those interests”.7 The proposals were translated into legislation by the 
Education and Libraries (NI) Order 1972.
2.10 Each ELB is composed of the following people: members of the local 
district councils; persons representing the interests of transferors; 
representatives of the trustees of maintained schools; and persons deemed to 
be suitable by reason of their interest in the services for which the ELB is 
responsible.8 This represents a clear attempt to ensure a balanced 
representation of the key organisations in the education field. Moreover, 
unlike Local Education Authorities in England and Wales, no political party 
can have overall control of an ELB. The legislation states that local council 
membership should be equal to two-fifths of the membership of the ELB.9 
The difference is significant since many of the Conservative-inspired 
education reforms of the 1980s were intended to reduce the influence of 
politically-motivated LEAs in England and Wales. Many of these reforms 
(e.g. grant-maintained schools and the common curriculum) were adopted in 
Northern Ireland in spite of the different administrative and political 
conditions pertaining.10

s Art. 3 of the 1986 Order.
6 Ibid an. 3(3).
1 Review Body on Local Government in Northern Ireland (1970) Cmd. 546, para. 49. This is 

commonly referred to as the ‘McCrory’ Report.
8 Sch. 2, to the 1986 Order.
9 Ibid Sch. 2, para.2(l)(a).
10 See further, para. 1.07.



The Northern Ireland School System 39

Statutory functions
2.11 The general statutory duty of ELBs is set out in article 5 of the 1986 
Order. This is as follows:

to contribute towards the spiritual, moral, mental and 
physical development of the community by securing that 
efficient education [throughout the three stages of education: 
primary, secondary and further education] is available to meet 
the needs of its area.”

More specifically, ELBs are under a duty to ensure that there are sufficient 
schools in their area." Their other statutory responsibilities include the 
following: the establishment of controlled schools; the identification, 
assessment and statementing of children with special educational needs; 
transport, school meals and clothing grants; the employment of peripatetic and 
supply teachers; the employment of non-teaching staff in controlled and 
maintained schools; curriculum advice and support; the enforcement of school 
attendance; and the administration of admission, curriculum and exclusion 
appeals. When the 1998 Order is fully implemented, they will also have 
responsibility for distributing funding to all grant-aided schools including 
voluntary grammar and grant-maintained integrated schools.12

Council for Catholic Maintained Schools
2.12 The Council for Catholic Maintained Schools (CCMS) was 
established by the 1989 Order.13 The CCMS describes itself as “a strategic 
organisation whose primary focus is to raise standards in Catholic maintained 
schools and to provide an upper tier of management for that system”. The 
CCMS has responsibility for all Catholic primary and secondary schools as 
well as nursery and special schools. Its remit does not, however, extend to 
voluntary grammar schools. In addition to its statutory functions in relation to 
management, the CCMS employs all teachers in Catholic maintained schools.
2.13 Prior to 1990, there was no body with responsibility for overseeing 
activities in voluntary maintained schools. In effect, each school operated on 
an independent and autonomous basis, responsible to the ELBs on some issues 
and to the Department on others. The 1981 Astin Report had highlighted the 
need for an upper tier to oversee provision in the maintained sector.14 The 
Catholic Church had also argued that there was a need for an umbrella 
organisation to co-ordinate activities in voluntary maintained schools, the 
majority of which were Catholic. In doing so, they were able to draw a 
contrast with controlled schools all of which are grouped under their local 
ELB. The government appears to have recognised the benefits of an 
organisation which would assist in the planning of provision in Catholic 
primary and secondary schools and gave the CCMS a statutory basis and remit 
as part of the wider educational reforms in the 1989 Order.

11 Art. 6 of the 1986 Order.
12 Education (Nl) Order 1998.
13 Art. 141 of the 1989 Order.
14 Report of the Working Party on the Management of Schools in Northern Ireland (1981).
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2.14 The CCMS is now well established and plays a key role in the 
educational structures in Northern Ireland. There is no equivalent body to 
represent the interests of the Protestant churches in controlled schools. The 
three main Protestant churches (the Church of Ireland, the Presbyterian 
Church and the Methodist Church) have established a voluntary organisation, 
The Transferors’ Representatives Council, which represents the interests of 
these churches in the educational system. They have argued for statutory 
recognition and funding on the same basis as the CCMS. This has been 
resisted on the basis that controlled schools are essentially non- 
denominational in spite of the transferors’ representation on the Board of 
Governors of such schools.

Composition of the CCMS
2.15 The CCMS is a large body composed of representatives of the 
Catholic Church, persons nominated by the Northern Ireland Bishops, persons 
appointed by the Department and parents and teachers. The precise 
composition of the CCMS is as follows: the Archbishop of Armagh or 
nominee; the Bishops of Clogher, Derry, Down and Connor, Dromore, 
Kilmore or their nominees; 14 persons appointed by the Archbishop and 
Bishops acting jointly; eight persons appointed by the Department after 
consultation with the Bishops; four parents who are member of Boards of 
Governors of Catholic maintained schools;15 and four assistant teachers who 
are elected members of Boards of Governors of Catholic maintained schools.16 
The members of the CCMS who are drawn from elected parents and teachers 
on Boards of Governors must be chosen so as to represent as equitably as 
possible the interest of both primary and secondary schools and the interest of 
each of the diocesan areas.17
2.16 In practice the CCMS works through a number of diocesan education 
committees. These also have a statutory basis. There are five diocesan 
education committees, one for each of the following areas: Armagh; Clogher 
and Kilmore; Derry; Down and Connor; and Dromore. Each committee 
consists of the Bishop for the area; the trustees of Catholic maintained schools 
in the area; persons appointed by the Department after consultation with the 
Bishop; and parents and teachers.18

Statutory functions of the CCMS
2.17 The statutory functions of the CCMS are set out in article 142 of the 
1989 Order. They are as follows: to advise the Department or an ELB on 
matters relating to Catholic maintained schools; to promote and co-ordinate, in 
consultation with the trustees of Catholic maintained schools, the effective 
provision of Catholic maintained schools; to promote the effective 
management and control by Boards of Governors; and, with the approval of 
the Department, to provide advice and information to trustees, Boards of 
Governors, principals and staff. The CCMS also has a number of specific

15 Sch. 8, para. 1(2) to the 1989 Order.
16 Ibid.
17 Ibid Sch. 8, para. 1(3).
18 Ibid
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statutory functions in areas such as admissions, discipline and the curriculum. 
These are discussed in the relevant chapters of the book.
2.18 In addition to its statutory functions, the Council has a number of 
other statutory remits. In particular, there are numerous occasions when the 
Department, ELBs or Boards of Governors must consult the CCMS before 
taking decisions about maintained schools or their pupils. These include: the 
preparation of schemes for financing maintained schools; the determination of 
admission and enrolment numbers; and the drafting of admissions criteria by 
Boards of Governors. Many of these were added after consultation on the draft 
Education Reform (NI) Order 1989. The CCMS produced a detailed set of 
recommendations which extended its right to be consulted on issues which 
might affect voluntary maintained schools.19 Many of these were accepted by 
government and inserted into the legislation, further strengthening the role of 
the CCMS in the decision-making process in maintained schools.

CATEGORIES OF SCHOOL IN NORTHERN IRELAND
2.19 Northern Ireland has a unique mix of schools. An initial distinction 
can be drawn between grant-aided schools (those which receive public 
funding) and independent schools (those which are privately financed). 
However, it is the categorisation of grant-aided schools which is particularly 
distinctive. There are four main types of school: controlled; voluntary 
maintained; voluntary grammar and grant-maintained integrated. The two 
factors which distinguish these schools are the composition of the 
management board of the school and the level of public funding. Moreover, 
these two factors are related. The composition of the Board of Governors is 
directly related to the level of funding. It is also related to sources of funding. 
Voluntary grammar schools and grant-maintained integrated schools both 
have Departmental representation on the Board of Governors, which is linked 
to the fact that they are both funded directly by Department.20

Controlled
2.20 Controlled schools are managed by their local ELB through Boards of 
Governors.21 The Boards of Governors of controlled primary and secondary 
schools usually contain representatives from the Protestant Churches 
(transferors), parents, teachers and nominees of the ELBs.22. The Boards of 
Governors of controlled grammar schools are composed of parents, teachers 
and the nominees of the ELB. Running costs are met in full under local 
management schemes administered by the ELB for the area. The full capital 
costs of controlled schools are also met by the local ELB. Controlled schools 
cannot have a particular religious denominational ethos but in practice are 
attended mainly by Protestant children. In 1998/99 there were 461 controlled 
primary schools (including three controlled integrated primary schools) and 76 
controlled secondary schools (including one controlled integrated secondary

19 Response by the Council for Catholic Maintained Schools to the Proposal for a Draft Order 
in Council (CCUS, 1989).

20 Until the 1998 Order is implemented and transfers the responsibility to ELBs.
21 Art. 10 of the 1986 Order.
22 Sch. 4 to the 1986 Order substituted by art. 89 of the 1989 Order.
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school). Of the 76 controlled secondary schools, 18 are controlled grammar 
schools and can select children on the basis of ability.

Voluntary maintained
2.21 Voluntary maintained schools are managed by Boards of Governors. 
Voluntary maintained schools may have a denominational ethos. Most of 
these schools are Catholic maintained schools falling under the auspices of the 
CCMS. The Board of Governors contains members nominated by the trustees 
of the school, together with representatives of parents, teachers and the ELB.23 
Full running costs are met in the same way as with controlled schools. Since 
1993, voluntary maintained schools can opt for full capital funding in which 
case the Department has the right to nominate members on the Board of 
Governors.24 If schools do not opt for this they can still receive 85 per cent or 
65 per cent of their capital costs. Voluntary maintained schools include 
various primary, secondary, nursery and special schools. They do not include 
any grammar schools. In 1998/99 there were 440 maintained primary schools, 
of which all but 11 were Catholic maintained schools. There were 78 
maintained secondary schools, only one of which was not a Catholic 
maintained school.

Voluntary grammar
2.22 Voluntary grammar schools are permitted to select their pupils on the 
basis of academic ability. Voluntary grammar schools are managed by Boards 
of Governors consisting of representatives of parents, teachers and the trustees 
of the school.25 Where schools have an agreement with the Department or an 
ELB or both, some members are appointed by these bodies. Since 1993, 
voluntary grammar schools have been allowed to opt for full capital funding in 
which case Departmental representation on the Board of Governors 
increases. In other cases 65 per cent or 85 per cent of capital expenditure is 
derived from the Department which also meets the school’s maintenance 
costs.26 There are also two voluntary grammar schools which do not receive 
any assistance with capital costs and which consequently have complete 
autonomy over their management structures.27 Voluntary grammar schools 
may have a particular denominational ethos. In 1998/99 there were 54 
voluntary grammar schools (including 14 boys’ schools, 15 girls’ schools and 
24 co-educational schools). 32 of the voluntary grammar schools are Catholic 
denominational schools.

Grant-maintained integrated
2.23 Integrated schools aim to achieve a reasonable balance of Roman 
Catholic and Protestant pupils.28 There are two types of integrated schools: (i) 
controlled integrated schools and (ii) grant-maintained integrated schools

23 Sch. 4 to the 1986 Order substituted by Sch. 3 to the 1993 Order.
24 Ibid.
25 Sch. 5 to the 1989 Order substituted by Sch. 2 of the 1993 Order.
26 The Education (NI) Order 1998 contains provisions which when implemented will mean that 

voluntary grammar schools will receive their funding from the ELB.
27 They are Royal Belfast Academical Institution and Campbell College.
28 Art. 64 of the 1989 Order.
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(GMI). The Board of Governors of a GMI school is composed of foundation 
governors, Departmental nominees, parents and teachers.M GMI schools are 
now funded directly by the Department.30 Existing controlled and voluntary 
schools can apply for grant-maintained integrated status and it is also possible 
to establish a grant-maintained integrated school from scratch. In 1998/99 
there were 26 GMI schools, 15 primary schools and 11 secondary schools.

Independent
2.24 Independent schools do not receive grant aid.31 Instead parents pay 
fees to finance the school’s activities. The basis of the relationship between 
parents and the school is contractual.32 Much of the education legislation does 
not apply to these schools. Where particular provisions do apply, these are 
highlighted in the text. There are just over 20 independent schools in Northern 
Ireland.

FORMS OF EDUCATIONAL PROVISION
2.25 Schools in Northern Ireland are normally categorised according to 
their funding and management structure. However, schools can also be 
categorised according to the nature of the education provided. The following 
categories constitute the types of educational provision which are given some 
form of statutory recognition in the Education Orders.

Primary schools
2.26 This is a school which provides primary education. Primary education 
is defined as full-time education suitable to the requirements of junior pupils.33 
A junior pupil is a child who has not attained the age of 11 years and 6 
months.

Secondary schools
2.27 This is a school which provides secondary education. Secondary 
education is defined as full-time education suitable to the needs of senior 
pupils.34 A senior pupil is a child who has attained the age of 11 years and 6 
months but is not yet aged 19. Secondary schools are classified into two 
further categories: (i) intermediate and (ii) grammar. Intermediate schools are 
defined as those which provide free education, that is are not allowed to 
charge pupils fees. However, in practice the key distinction between the two 
categories is that grammar schools are permitted to select pupils for admission 
on the basis of their academic ability. The term “intermediate” is never used to 
describe non-grammar schools which are generally referred to simply as 
“secondary” schools.

Special schools

29

30

31

32
33
34

Sch. 5 to the 1989 Order.
The Education (NI) Order 1998 contains provisions which when implemented will mean that 
grant-maintained integrated schools will receive their funding from the ELB.
Art. 2 of the 1986 Order.
See R v Fernhill Manor School, ex parte A [1993] 1 PER 620.
Art. 2 of the 1986 Order.
Ibid.
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2.28 A special school is a school which has been recognised by the 
Department as being organised to make education provisions for pupils with 
special educational needs.35 A child has special educational needs if he has a 
learning difficulty which calls for special educational provision to be made for 
him. In 1998/99 there were 47 special schools in Northern Ireland.

Nursery schools
2.29 A nursery school means a primary school which is used mainly for the 
purposes of providing education to children between the ages of two and 
five.36

Integrated schools
2.30 There are two types of integrated schools: (i) controlled and; (ii) 
grant-maintained. Integrated education is defined as the “education together at 
school of Protestant and Roman Catholic pupils.”37 Schools are not recognised 
as integrated schools unless they are likely to be attended by reasonable 
numbers of both Protestant and Roman Catholic pupils.

Irish medium schools
2.31 Northern Ireland has a number of schools in which children are taught 
through the medium of the Irish language (seven primary schools and one 
secondary school were grant-aided in 1998/99). The Education Orders refer to 
such schools as schools which are “Irish Speaking”. Part III of the 1989 Order 
(which relates to the Northern Ireland curriculum) defines an Irish speaking 
school as one in which more than half of the subjects (other than Irish and 
English but including religious education) are taught in Irish.38

DUTY TO PROVIDE SUFFICIENT SCHOOLS
2.32 The Department is under a general duty to “promote the education of 
the people of Northern Ireland”.39 It is also under a duty to ensure that ELBs 
effectively execute their policy in relation to the education service.40 The 
Department is not, however, under any specific duty to ensure that there are 
sufficient schools to ensure that all children have access to free education. 
This responsibility falls upon ELBs. Article 5 of the 1986 Order requires each 
ELB, so far as its powers extend, “to contribute towards the spiritual, moral, 
mental and physical development of the community” by securing that efficient 
education is available to meet the needs of its area. Article 6 of the 1986 Order 
places further obligations on ELBs in relation to primary and secondary 
education. It states that:

“...each board shall secure that there are available in its area 
sufficient schools for providing primary and secondary education 
and the schools available for an area shall not be deemed to be

35 Art. 3 of the 1996 Order.
36 Art. 2 of the 1986 Order. 
57 Art. 64 of the 1989 Order. 
38/N't/art. 35.
39 Ibid art. 3(a).
A0 Ibid art. 3(b).
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sufficient unless they are sufficient in number, character and 
equipment to afford for all pupils opportunity for education 
offering such variety of instruction and training as may be 
desirable in view of their different ages, abilities and aptitudes, 
and of the different periods for which they may be expected to 
remain at school, including practical instruction and training 
appropriate to their respective needs. .

At first reading this would appear to place ELBs under a fairly specific duty to 
provide “sufficient” education. However, the provision has not been 
interpreted this way by the courts with the result that article 6 is of little 
assistance to individual parents wishing to secure a particular form of 
education for their child.

What is the position if an ELB fails to provide sufficient school 
places?
2.33 Although there have been occasions when ELBs have not been able to 
provide full-time school places for all children, this issue has not come before 
the courts in Northern Ireland. However, the equivalent provision in England 
and Wales was considered by the Court of Appeal in Meade v Haringey 
LBC?' In that case a strike by school caretakers led to the closure of almost 
all the LEA’s schools. However, the Court of Appeal considered that a failure 
to provide places did not necessarily result in a breach of the statutory duty. 
The Court stated:

“Provided the grounds which they genuinely have for their action 
can be regarded as such a state of emergency, in other words, as 
just and reasonable excuse for the closure, the authority would 
not be in breach of duty.”

Moreover, in 7? v ILEA, ex parte Ali, the applicant sought judicial review and 
attempted to claim damages for the local education authority’s failure to 
provide his son with a place at a school.42 The situation had arisen because of 
a shortage of teachers in the inner London area. Woolf LJ was of the opinion 
that a failure to comply with the standard set by the provision did not 
automatically give rise to a breach of the section where this had occurred 
through no fault of the education authority. Moreover, even if there had been 
a breach of the statute, he considered that a court should refuse to grant relief 
if the local authority was taking all reasonable steps to remedy the action. 
Finally, he dismissed the action for damages on the basis that the legislation 
was “intended to enure for the public in general and not intended to give the 
individual a right of action”. The result is that there may be little for individual 
parents to rely on in domestic legislation if an ELB is not in a position to 
secure a school place for their child. An alternative means of redress might lie 
in a complaint about a breach of Article 2 of the First Protocol of the ECHR - 
the right not to be denied education.43 It has been suggested that this may

41 [1979] 2 All ER 1016.
42 [1990] COD 317.
43 See para. 1.52.
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extend to situations where a system of universal provision is interrupted by a 
strike, mal-administration or a shortage of funds.44

What happens if parents are unhappy with the nature of the 
education provided?
2.34 The scope of the duty under article 6 of the 1986 Order was 
considered by the Northern Ireland courts in the case of In re Cecil.** The 
applicant, who lived on Rathlin Island, was the parent of two children. The 
ELB provided one Catholic maintained school on the island. The applicant 
withdrew his children from the school owing to an objection to the children 
being educated in a Catholic ethos. The ELB provided the children with 
tuition by a supply teacher in a mobile home. The parents wished for the 
arrangement to be given recognised controlled status. The ELB refused 
because they considered the arrangement to be financially unviable. Its 
argument was that there would only be six children at the school and when 
they left to go to secondary school, there would be no guarantee of other 
children taking their places. The parents argued that the ELB were in breach 
of its duty under article 6 by failing to provide schools which were “sufficient 
in character” to afford their children an opportunity for education. The High 
Court disagreed. Nicholson J considered that article 6 did not require an ELB 
to provide schools sufficient in their religious outlook to cater for pupils of 
differing religious beliefs or to provide sufficient non-denominational schools 
to cater for all pupils of differing religious beliefs. He considered that the 
religious ethos of a school could not make it unsuitable unless such ethos does 
not afford an opportunity for education for some of the pupils. He referred to 
articles 21 to 23 of the 1986 Order and concluded that the pupils could be 
withdrawn from religious instruction and that the school had to be arranged in 
such a way that it would be open to pupils of all denominations. Furthermore 
Nicholson J stressed that the duty is limiting to ensuring that the schools are 
sufficient in character “to afford opportunities for education”. He concluded:

“The character of the school, as such, does not have to be 
suitable for all pupils. The school may be too academic for some, 
too practical for others, too keen on sport or particular sports for 
others, too religious for others. But if it affords for all pupils 
opportunities for education other than for religious instruction it 
fulfils the criteria set out in Article 6 (1).”

This interpretation is supported by the fact that the word “sufficient” is used 
rather than “suitable”. Moreover, article 6 goes on to specify that the variety 
of instruction should be such as is “desirable” in view of children’s different 
age, abilities and aptitude. On this basis, article 6 could be interpreted in such 
a way as to limit the ELB’s duty to providing primary and secondary schools 
(age) and secondary, grammar and special schools (ability and aptitude). The 
duty is effectively restricted to providing schools which are appropriate for the 
child’s educational needs and not to providing the type of education which the 
parent wishes for their child.

44 See A. Bradley, ‘Scope for Review: The Convention Right to Education and the Human 
Rights Act 1998’ [1999] EHRLR 395 at 403.

45 Unreported decision of the High Court of Northern Ireland, 27 January 1989.
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2.35 The equivalent provision in England and Wales has also been 
interpreted restrictively. In Secretary of State for Education and Science v 
Tameside Metropolitan Borough the House of Lords stated that the English 
equivalent of article 6 left local authorities with a broad discretion to choose 
what in their judgment were the means best suited to their area for providing 
instruction.46 In Smith v LEA parents complained that their local LEA was in 
breach of its statutory duty when it proposed to abolish a grammar school as 
part of its ongoing plans for a complete comprehensive system in its area.47 
The Court of Appeal considered that this did not entail a breach of the 
statutory duty to provide schools “sufficient in character”. Lane LJ said:

“‘Character’ in this context means the intangible attributes of a 
school. For example, the type of pupil: girls, boys or mixed; the 
type of instruction available: religious academic or practical; and 
so on. What it does not mean is the size or method of selection 
adopted in any particular institution. Provided the authority make 
available for children in their (sic) area a sufficient variety of 
educational opportunity in the various subjects which should 
properly be taught, it matters not whether the schools are small 
or large, or whether the bright pupils are taught in a separate 
school from the less bright or whether all pupils are taught in the 
same school under one roof.”48

In In re Cecil counsel for the applicant tried to use the above dicta to argue 
that “character” included religious ethos. Nicholson J did not accept the 
relevance of this taken in isolation from the rest of the provision, stressing that 
it was only if the “character” had the effect of excluding the pupils in question 
from the opportunity of education that article 6 was breached.
2.36 The ECHR does not extend parental rights in this context to any great 
extent. Although Article 2 of the First Protocol states that no person shall be 
denied the right to education, this has been interpreted to mean a right of 
access to such institutions as exist rather than those which the individual or 
parents would choose.49 Moreover, although states are required to respect the 
right of parents to ensure education in conformity with their religious and 
philosophical convictions, the United Kingdom has entered a reservation 
limiting this to what is compatible with the provision of efficient education 
and the avoidance of unreasonable public expenditure.50 There are 
consequently very limited rights to complain about the nature of the education 
provided in the United Kingdom’s school system unless there are quite 
specific instances where schools have breached the Convention.

PROVISION OF EDUCATION OTHERWISE THAN AT SCHOOL
2.37 Under article 6(3) of the 1986 Order, where an ELB was satisfied that, 
“by reason of exceptional circumstances”, a child was unable to attend a

46 [1976] 3 All ER 665.
47 [1978] 1 All ER 411.
48 Ibid pp. 424-425.
49 The Belgian Linguistic Case (1968) 1 EHRR 252.
50 See generally paras. 1.52-1.57.
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suitable school, the ELB had a power (not an obligation) to make such 
special arrangements as it considered suitable for the education of the child 
otherwise than at a school. Article 6(3) has been replaced by article 86 of the 
1998 Order. This requires ELBs to make arrangements for the provision of 
suitable education at school or otherwise than at school for those children of 
compulsory school age who by reason of, illness, expulsion or suspension 
from school or otherwise, may not for any period receive suitable education 
unless such arrangements are made for them. In this context, as in most 
others, suitable education is defined as “efficient education suitable to his age, 
ability and aptitude and to any special educational needs he may have”.51
2.38 At the outset, this provision must be distinguished from the parent’s 
right to educate his or her child at home, that is, to secure education for the 
child “otherwise than at school”. This arises under article 45 of the 1986 
Order.52 Instead, article 86(1) covers illness, exclusion and the other 
circumstances when an ELB will take responsibility for securing educational 
provision but does so outside of a formal school environment. There are 
various ways in which an ELB can arrange suitable provision. For instance, 
the ELB may deem it appropriate to provide some home tuition. One example 
of this arose on the facts of In re Cecil where the ELB was providing the 
applicant’s children with tuition in a mobile classroom.53 ELBs can also 
establish special schools called pupil referral units to provide education for 
children outside of mainstream schools.54
2.39 Article 86 of the 1998 Order is similar to section 19 of the Education 
Act 1996. This provision was considered in a series of English cases which 
ended up in the House of Lords. In v East Sussex County Council, ex parte 
Tandy, the applicant, a 15 year old girl with a debilitative illness, had her 
home tuition reduced from five hours to three hours because of financial cuts 
made by the LEA.55 The High Court considered that it was unlawful for the 
LEA to take financial considerations into account when determining her 
educational needs but this decision was overturned by the Court of Appeal. 
The House of Lords restored the decision of the High Court. It considered that 
financial considerations were irrelevant to the question of what constituted 
suitable education. In its view resources could only be taken into account 
where there was more than one way of providing suitable education, for 
example a choice between a pupil referral unit and home tuition.

PROPOSALS FOR CHANGES TO SCHOOLS
2.40 Schools cannot close or make major changes to their character or size 
on their own initiative. Nor does any school have an automatic right to be 
afforded recognised grant-aided status. Instead all major initiatives which may

51 Art. 86(5) of the 1998 Order.
52 Education at home is considered in detail at paras. 6.24-6.29.
53 Unreported decision of the Northern Ireland High Court, 27 January 1989.
54 Art. 86 (2) of the 1998 Order.
55 [1998] ELR 80.
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have an impact on the overall provision of grant-aided education are subject to 
the approval of the Department. This is necessary to ensure that there is an 
appropriate balance of schools and that public funding for education is being 
used efficiently. Article 14 of the 1986 Order regulates the establishment, 
recognition, discontinuance and other major changes in grant-aided schools. In 
each of the following prescribed circumstances, the ELB must submit a 
proposal to the Department for approval. Major changes in one ELB (e.g. a 
school closure) may have an impact on provision in another ELB particularly 
if it relates to a school on the administrative border. The involvement of the 
Department ensures that decisions are taken on a Northern-Ireland wide basis 
rather than simply within the five ELBs.
2.41 The circumstances covered by article 14 are as follows:
(1) Establishing a controlled or voluntary school;
(2) Having an existing (non grant-aided) school recognised as a 

controlled or voluntary school;
(3) Discontinuing a school;
(4) Making significant changes in the character or size of a controlled 

school;
(5) Making other changes which would have a significant effect on 

another grant-aided school.
There is no specific category for amalgamations.- Amalgamations (i.e. the 
merger of two or more schools) could be handled in one of two ways: as a 
significant change in character or size or as a discontinuance followed by an 
establishment of a new school. There is authority to suggest that the correct 
proposal is for a significant change of character.56 However, in 7? v Secretary 
of State, ex parte Russell an LEA adopted the latter approach.57 The court 
considered that unless the LEA was trying to deceive those reading the 
notices, the court would not intervene.

Procedural requirements
Who can propose changes?
2.42 In each of these cases a proposal must be submitted to the Department 
by the ELB.58 In controlled schools the proposal is submitted directly from the 
ELB. In voluntary schools, the proposal may be made by a person other than 
an ELB. In such cases, that person must submit a proposal to the ELB who 
will then submit the proposal to the Department along with its views on the 
proposal.59 In certain specified circumstances, the Department can require the 
ELB to submit a proposal for change. These are: proposals to establish a new 
controlled school; proposals that a controlled or voluntary school should be

56 See Bradbury v Enfield [1967]1WLR1311.
57 Unreported, 28 June 1983.
58 Art. 14(5) of the 1986 Order.
” Ibid art. 14(2).
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discontinued; and proposals that a significant change should be made in the 
character or size of a controlled or voluntary school.60

Consultation by ELB
2.43 Before it submits a proposal to the Department, the ELB must consult 
the trustees and managers of any school or schools which would, in its 
opinion, be affected by the proposal.61 After it has submitted the proposal it 
must furnish the trustees and managers of such schools with enough 
particulars of the proposal as are sufficient to show the manner in which the 
school would be affected.62 The ELB must also publish in one or more 
newspapers circulating in the area affected by the proposal a notice stating the 
nature of the proposal, that the proposal has been submitted to the Department, 
that a copy of the proposal can be inspected at a specified place and that 
objections can be made within two months of the date specified in the 
advertisement.63 Finally the ELB must provide any person who requests it with 
a copy of the proposal on the payment of a reasonable charge.64 It should be 
noted that there is no specific duty to consult the parents of children at the 
school nor the pupils themselves. However, in a number of English cases, 
courts considered that a parent whose child’s school was being discontinued 
had a legitimate expectation to be consulted at an early stage and in particular 
before proposals were published.65 The equivalent legislation in relation to 
discontinuances in England and Wales now provides for a more extensive 
consultation exercise pre-publication.66
2.44 A failure to comply with the statutory requirements in relation to the 
consultation procedures may be challenged by way of judicial review. It is 
clear that the consultation must be adequate. In ft v Brent London Borough 
Council, ex parte Gunning, the court accepted the formulation of Sedley QC 
(as he then was) who proposed some basic principles for fair consultation:

“First, the consultation must be at a time when proposals are still 
at a formative stage. Second, that the proposer must give 
sufficient reasons for any proposal to permit intelligent 
consideration and response. Third, . . . that adequate time must 
be given for consideration and response and finally, fourth that 
the product of the consultation must be conscientiously taken 
into account in finalising any statutory proposals.”67

The statutory requirements cover most aspects of the first three points. There 
may, however, be instance where objectors consider that the decision-maker 
has already made its mind up and is not open to any points made in the

60 Ibid art. 14(3).
61 Ibid art. 14(5).
62 Ibid art. 14(6)(a).
63 Ibid art. 14(6)(b).
64 Ibid art. 14(6)(c).
65 See for instance, R v London Borough of Sutton, unreported decision of the English High 

Court (1986). However, the courts were also prepared to consider whether any unfairness 
had been rectified in the subsequent statutory consultation. See R v Secretary of State for 
Education, ex parte Cumbria County Council [1994] ELR 220.

66 S. 35 of the Education Act 1996.
67 [1985] 84 LGR 168.



The Northern Ireland School System 51

consultation process. For instance, in an English case, R v Buckinghamshire 
CC, ex parte Milton Keynes the applicant alleged that there had been a failure 
to consider objections properly because the council had imposed a three line 
whip.68 The court rejected this, concluding that there had been a meaningful 
consideration of the results of the consultation in spite of the whip.

Approval by the Department
2.45 The Department must consider any objections made within the time 
specified in the notice published in the newspaper.69 It may then make any 
modifications that it considers necessary or expedient after consultation with 
the ELB or person making the proposal. In cases where the Department has 
directed the ELB to submit a proposal, the Department must consult with the 
trustees or managers of the school to which the proposal relates. The 
Department may then approve the proposal and must inform the ELB or 
person making the proposal accordingly. A proposal may not be implemented 
until it has been approved by the Department.70
Establishment of a new school
2.46 Article 15 of the 1986 Order specifies the steps which must be taken 
in relation to a proposal to establish a new school from scratch. It should be 
noted that there are no specified substantive criteria for the establishment of a 
new school. Approval is at the discretion of the Department and is not open to 
challenge unless the Department acts unlawfully, unreasonably or unfairly. 
The Department has its own guidelines which specify what it considers to be 
necessary before a new school is considered to be viable and these are 
amended from time to time.71 Instead, the statutory provisions set out the extra 
procedures which must be followed when a proposal for establishment is 
being submitted. These focus on the submission of specifications and plans 
for school premises. Article 15(1) requires the ELB or person seeking to 
establish the school to submit specifications and plans for the school premises. 
The Department must be satisfied that these conform to the standard it 
requires or else approve them with exemptions. Once the proposal, 
specifications and plans have been approved, the ELB or person establishing 
the school must adhere to them.72 If the proposal is to establish a voluntary 
school, the Department will not approve the proposal unless the school is to be 
a maintained school or if it is to be a grammar school, the trustees or Board of 
Governors must enter into an agreement under Schedule 6 to the 1986 Order.73

Recognition as a grant-aided school
2.47 Some schools begin independently through private finance or fund
raising initiatives and then seek grant-aided status. This is the way in which 
many integrated and Irish medium schools began. Recognition is also covered 
by article 15 of the 1986 Order. However, there are no extra statutory

68 [1997] Admin LR 158.
69 Art. 14(7) of the 1986 Order.
10 Ibid art. 14(9).
71 These focus on the projected pupil enrolments. See generally, In re Scullion (1995), 

unreported decision of the High Court of Northern Ireland.
72 Art. 15(2) of the 1986 Order. 
n Ibid art. 15(3).
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provisions on the procedure for acquiring recognition of an existing school 
other than the procedures set out in article 14 of the 1986 Order. Once again 
the Department applies its own criteria in determining which schools are 
eligible for grant-aided funding. Where the Department approves a proposal 
for recognition it may grant that recognition upon such terms and subject to 
such conditions as it may determine.74 Moreover, if the proposal is to 
recognise a voluntary school, the Department will not approve the proposal 
unless the school is to be a maintained school or if it is to be a grammar 
school, the trustees or Board of Governors must enter into an agreement under 
Schedule 6 to the 1986 Order.75

Discontinuance
2.48 Both controlled and voluntary schools may be discontinued following 
the procedures in article 14 of the 1986 Order. However, there are additional 
rules which apply when a voluntary school is discontinued.76 These appear to 
be designed to ensure that the Department will be able to recoup some of the 
public expenditure which it may have spent on the school’s premises.77 The 
trustees of the voluntary school must give the Department and the ELB two 
years’ notice of their intention to discontinue the school. The trustees must 
also get the Department’s prior approval to issue a notice if the school 
premises were built or altered with the aid of a grant from the Department or 
financial assistance from the ELB. The trustees are not required to give two 
months’ notice if the Department and the ELB agree to dispense with the 
notice. If during the period of notice the trustees of the school inform the 
Department that they are unable or unwilling to carry on the school until the 
expiry of the notice, the Department may give such directions as to the 
carrying on of the school and education of the children attending the school as 
it thinks expedient.78 When a voluntary school is discontinued, the trustees are 
liable to repay some of the money which has been given to the school in the 
form of grants by the Department.79

Significant changes in the size or character of a school 
2.49 Schools are obliged to seek approval of any significant changes in the 
school’s character or size.80 Such a change may have a knock-on effect on the 
general pattern of educational provision. What constitutes a significant change 
in the size or character of a school is not defined. The only statutory provision 
on this issue states that any dispute on the matter will be determined by the 
Department.81

74 Ibid art. 15(4).
” Ibid art. 15(3).
1(> Ibid art. 16.
77 For a dispute as to the amount of money which might be recouped, see In re Walsh, 

unreported decision of the High Court of Northern Ireland 8 May 2000. 
n Ibid art. 16(3).
19 Ibid an. 16(4).
80 Ibid arts. 14(l)(d)and 14(2)(d).
81 Art. 14(10) of the 1986 Order.
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Significant
2.50 The statute does not define what is meant by a “significant” change. 
The equivalent English legislation states that it “implies that there has been a 
substantial change in the function or size of the school”.82 This was also the 
dictionary definition cited in a Northern Ireland case, R v DENI, ex parte 
Campbell College.*1 In that case, the admission of 40 girls was considered to 
be significant. However, much weight was put on the fact that the girls were to 
be admitted to the sixth form which was in the opinion of the court the ‘copy 
book’ for the lower forms in the school.
Size
2.51 There is no statutory definition of what constitutes a significant 
change in size. An assumption can be made that size in this context refers to 
physical size and not pupil numbers since the latter are regulated by the 
Department under article 11 of the 1997 Order. The equivalent English 
legislation refers to “enlargements”. However, it might be assumed from the 
use of the words “change in size” that in Northern Ireland reductions are also 
covered.

Character
2.52 There have also been a number of English cases on what constitutes a 
change of character. In Bradbury v London Borough of Enfield Lord Denning 
considered that a change from primary to secondary education or from single 
sex to co-educationai would be a complete change in character.84 So too would 
changes in the admissions system such as a change from secondary to 
grammar or even part selection on ability. Other possible changes which 
might constitute a change in character include a change in the age range of 
pupils admitted or the establishment or removal of boarding facilities.
2.53 The issue of what constitutes a change of character was considered by 
the Northern Ireland courts in the case of 7? v DENI, ex parte the Governors of 
Campbell College. 85 In that case, an all-boys school proposed to admit a 
small number of girls to its sixth form college. Initially it did not submit a 
proposal because it did not consider its action to amount to a significant 
change in the character of the school. However, on request from the 
Department, it submitted a proposal which failed to get the Department’s 
approval. One of the grounds of the challenge was that the admission of a 
small number of girls did not constitute a significant change in the character of 
the school. The court disagreed, concluding that the admission of girls to a 
single sex school, the process of selection on the basis of aptitude and the fact 
that the admission affected the influential sixth form all meant that the 
Department could properly determine that the school’s proposal amounted to a 
significant change in the character of the school. However, the Department 
was considered to have acted unlawfully when it considered the impact of the 
change on other schools when it made its determination about whether the

82 1996 Act, s. 573(5).
83 [1982] NI 123.
84 [1967] 1 WLR 1311.
85 [1982] NI 123.
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school’s proposal amounted to a significant change in character. There is now 
a separate head for proposals where there is likely to be a significant effect on 
other schools.

Changes which have a significant effect on another grant-aided 
school
2.54 This is not defined. However, any dispute on the matter will be 
determined by the Department.86 This head was added after the Campbell 
College case considered above. Kelly J (as he then was) considered that there 
could be situations where a change did not amount to a change in character but 
nevertheless had an adverse impact on competitors. He gave the following 
examples: an upsurge in reputation through a new principal or outstanding 
examination results. These examples are unlikely to constitute grounds for the 
submission of a proposal. Instead, the provision might cover circumstances 
where the change in size or character is not in itself significant but is likely to 
affect other schools in the area. This provision may be appropriate if there is a 
move to a new site. This will not necessarily entail a change in size or 
character but might well have an effect on an existing school’s catchment 
area.

DISCRIMINATION IN THE PROVISION OF SCHOOLS
2.55 When the Department and the ELBs are determining levels of school 
provision, they must be careful not to discriminate unlawfully in the allocation 
of that provision. Provisions on three potential forms of unlawful 
discrimination are considered in detail below. They are: (i) sex 
discrimination; (ii) religious discrimination; and (iii) race discrimination. In 
addition section 75 of the Northern Ireland Act 1998 requires the Department 
and ELBs to have regard to the need to provide equality of opportunity in a 
variety of respects when it is determining school provision.87 This means that 
when the Department is determining its policy on school provision or making 
decisions regarding particular schools, it will have to have regard to the 
impact of those decisions on various categories of persons including boys and 
girls, Catholics and Protestants and those with disabilities and those without. 
The Department is not prevented from taking decisions which may have 
differential impact but should have reasons for proceeding with a particular 
policy/action notwithstanding the adverse impact.
2.56 There are a number of international obligations which are also of 
relevance in this context. Article 14 of the ECHR states that the enjoyment of 
the rights in the Convention (including the right to education) “shall be 
secured without discrimination on any ground such as sex, race, colour, 
language, religion, political or other opinion, national or social origin, 
association with a national minority, property, birth or other status.”88 This 
may well have significance in relation to decisions regarding school finance 
and provision. Similarly, Article 2(1) of the UNCRC states that:

86 Art. 14(10) of the 1986 Order.
87 See generally paras. 1.32-1.35.
88 See para. 1.58.
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“State Parties shall respect and ensure the rights set forth in the 
present Convention to each child within their jurisdiction without 
discrimination of any kind, irrespective of the child’s or his or 
her parent’s or legal guardian’s race, colour, sex, language, 
religion, political or other opinion, national ethnic or social 
origin, property, disability, birth or other status.”

These international obligations are of increased significance following the 
implementation of the Northern Ireland Act 1998. For a start, the actions of 
ministers and Departments must not be incompatible with Convention rights 
such as Article 14 of the ECHR.89 Secondly, the Secretary of State has the 
power to direct that ministers and Departments do not take action that is 
incompatible with international obligations such as those arising under the 
UNCRC.90 More generally, the Northern Ireland Human Rights Commission 
is required to advise the Secretary of State and the Executive Committee of 
the Assembly of the legislative and other measures which ought to be taken to 
protect human rights.91 The NIHRC’s predecessor, SACHR, had a particular 
interest in education and consistently drew attention to potential imbalances 
within overall school provision. It might be anticipated that the new body will 
continue to highlight discrepancies in provision.

Sex discrimination
2.57 Article 25 of the Sex Discrimination (NI) Order 1976 makes it 
unlawful for ELBs when carrying out their statutory functions to do any act 
which constitutes sex discrimination. Article 25 applies to all functions except 
those which arise in relation to its direct management of a controlled school as 
this is covered by article 24 of the Order. In addition, the ELB is under a 
general duty to secure that its facilities for education and any ancillary benefits 
or services are provided without sex discrimination.92 In the latter case, this 
general obligation can only be enforced through a complaint to the 
Department under article 101 of the 1986 Order.
2.58 The scope of the sex discrimination legislation in the context of the 
provision of schools has been considered in a number of English cases. 
These cases have been based on the equivalent of article 25 of the Sex 
Discrimination (NI) Order 1976. The statutory function on which they were 
based is the duty to provide sufficient schools (the equivalent of art. 6(1) of 
the 1986 Education Order). In R v Secretary of State for Education and 
Science, ex parte Keating the LEA proposed to close down the only single sex 
boys school in Bath while leaving two single sex girls schools open.93 The 
court considered that there was no obligation on the LEA to provide single sex 
schools but if it did, it must do so without treating one sex less favourable that 
the other. Taylor J said that the correct approach was to consider whether the 
loss of the option of single sex schooling was a loss which reasonable parents 
might consider resulted in unfavourable treatment. He concluded that the 
LEA’s decision was discriminatory and quashed it. However, in v

89 Northern Ireland Act 1998, s. 24.
90 Ibid s. 26.
91 Ibid s. 69(3).
92 Art. 26.
93 [1985] 84 LGR469.
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Northamptonshire CC, ex parte K, the court considered that an LEA’s actions 
had not amounted to sex discrimination when the school proposed for closure 
was not viable due to falling rolls.94 In such cases, the LEA could not fufill its 
statutory duty to provide “sufficient” schools by keeping such a school open.

Religious discrimination
2.59 There are no specific provisions in the Education Orders to ensure that 
educational provision is made without discrimination on the basis of religion. 
Moreover, education is expressly exempted from the Fair Employment and 
Treatment (NI) Order 1998. However, section 24 of the Northern Ireland Act 
1998 states that a minister or department does not have the power to 
discriminate against a person or class of person on the grounds of religious 
belief or political opinion or to aid or incite another person to do so.95 In 
addition, section 76 of the Northern Ireland Act 1998 (which replaced s. 19 of 
the Northern Ireland Constitution Act 1973) prohibits public bodies from 
discriminating on the grounds of religion. This applies to both the Department 
and ELBs in carrying out their statutory functions. Given that Northern 
Ireland’s school system is effectively religiously segregated, an action might 
arise if a decision about educational provision could be shown to discriminate 
on the grounds of religion. The only case which has been taken in this regard 
(albeit under s.17 of the 1973 Act which applied to legislation) is In re Daly.96 
In that case, the Catholic bishops argued that the provisions of the 1989 Order 
relating to integrated schools gave those schools an unfair advantage and thus 
discriminated against those attending Catholic schools. The court did not find 
religious discrimination in relation to the new provisions for grant-maintained 
integrated schools because it considered that the implications of such schools, 
if any, affected both religious communities. However, it remains possible that 
an action could be taken under section 76 if a decision by the Department or 
an ELB could be shown to have an unfavourable impact on one section of the 
community. There is also the possibility that differential treatment might 
constitute a breach of Article 14 of the ECHR in respect of the right to 
education in Article 2 of the First Protocol.97
2.60 In practice, the segregated nature of Northern Ireland’s education 
system is such that it is quite possible for disadvantage to arise in terms of 
educational provision and the Department and ELBs must be careful to ensure 
that policies and legislation do not have a disproportionate and 
disadvantageous impact on any of the key categories of school. For instance, 
research commissioned by SACHR indicated that there were fewer grammar 
school places for children attending Catholic schools.98 This meant that 
Catholic children attaining high grades in the transfer procedure test were 
being refused admission to Catholic grammar schools even though Protestant 
children with the same grade were securing places in the controlled or

94 [1994] ELR 397.
95 See generally para. 1.25.
96 Unreported judgment of the High Court of Northern Ireland, 5 October 1990.
97 See para. 1.58.
98 Cormack, Gallagher and Osborne, ‘Religious Affiliation and Educational Attainment in 

Northern Ireland’ Annex E in the Sixteenth Report of the Standing Advisory Commission on 
Human Rights (1990-91) (HMSO, 1991) 117-212.
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Protestant voluntary sector. The discrepancy did not result in a legal 
challenge. Instead, the Department were prepared to review the levels of 
provision and increased the number of places at Catholic grammar schools by 
raising admission numbers at existing schools and approving the 
establishment of new Catholic grammar schools.

Race discrimination
2.61 Article 19 of the Race Relations (NI) Order 1997 makes it unlawful 
for ELBs when carrying out their statutory functions to do any act which 
constitutes racial discrimination. Article 19 applies to all functions except 
those which arise in relation to its direct management of a controlled school as 
this is covered by article 18 of the Order. In addition, the ELB is under a 
general duty to secure that facilities for education provided by it and any 
ancillary benefits or services are provided without racial discrimination." In 
the latter case, this general obligation can only be enforced through a 
complaint to the Department under article 101 of the 1986 Order.100
2.62 Northern Ireland has only recently introduced legislation prohibiting 
discrimination on the grounds of race and there are, as yet, no reported cases 
involving schools or school provision. There have, however, been a number of 
high profile cases in England and Wales. One of the most controversial of 
these cases was R v Cleveland County Council, ex parte Commission for 
Racial Equality, in which a court held that an LEA’s decision to admit a child 
to a different school on the basis that the school allocated was attended by a 
majority of Asian children was not unlawful discrimination.101 It is difficult to 
see similar cases arising in Northern Ireland because the numbers of people 
from ethnic minorities are comparatively small and are not concentrated in 
one geographic area. One exception to this may relate to children from the 
travelling community. The 1997 Order defines “racial grounds” to include the 
grounds of belonging to the Irish traveller community.102 There is a designated 
school for travelling children in Belfast, St. Paul’s, which appears from its 
enrolment numbers to have sufficient places to deal with everyone who 
applies to it. Disputes in this context might be more likely to involve the 
admission of individual children to schools rather than broader decisions about 
educational provision.103

ACCOUNTABILITY

Complaints to the Department under article 101 of the 1986 Order
2.63 Article 101 of the 1986 Order contains a procedure whereby 
individuals or bodies can complain to the Department about the unreasonable 
exercise of powers under the Education Orders.104 The power to complain and 
the Department’s powers to remedy the action complained of are both wide 
ranging yet appear to be used infrequently.

99 Art. 20 of the Race Relations (NI) Order 1997. 
m Ibid art. 20(2)-(3).
101 [1993]! FOR 597.
102 Art. 5 of the Race Relations (NI) Order 1997.
103 See further para. 4.45.
104 Art. 101 was substituted by art. 158 of the 1989 Order.
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Who can complain ?
2.64 The right to complain is given to any person or body.105 The obvious 
people who might wish to complain include parents, schools, ELBs, the 
CCMS or interested pressure groups. However, the legislation does not 
require the person or body to show any form of locus standi, for instance that 
they are in some way affected by the exercise or lack of exercise of the power.

Who can be complained about?
2.65 The legislation is quite specific about the authorities who may be the 
subject of a complaint. These include: ELBs, the Boards of Governors or 
trustees of grant-aided schools, the CCMS and the NICCEA.106 This list was 
extended by the 1989 Order. Prior to that complaints could only be made 
about an ELB or the trustees or managers of voluntary schools. It is 
particularly significant that a complaint can now be made about the actions of 
any Board of Governors given that so much statutory responsibility now rests 
with the Board of Governors of the school. It should be noted that the right to 
complain does not extend to the actions of individual school principals or 
teachers. However, there will be occasions when it may be appropriate to 
complain under article 101 about a Board of Governors’ failure to ensure that 
a principal has effectively carried out his or her obligations under the 
Education Orders.

The substance of the complaint
2.66 The substance of a complaint under article 101 must be that the 
relevant authority has acted or is proposing to act unreasonably with respect to 
the exercise of any power conferred or any duty imposed under any provision 
of the Education Orders. There is only one part of the Education Orders 
which is specifically excluded from this and that relates to complaints about 
the curriculum which should be pursued under article 33 of the 1989 Order.107 
In all other cases, a complainant will need to identify the relevant power or 
duty under the Orders which he or she considers has been unreasonably 
exercised. It is submitted that an unreasonable ‘exercise’ should cover both 
decisions taken and failures to act. Support for this can be taken from article 
101(2) which details the power of the Department to direct that powers and 
duties are either exercised/performed or not exercised or performed in order to 
remedy the complaint.
2.67 The main difficulty for a complainant will be in showing 
unreasonableness on the part of the education authority. ‘Reasonableness’ is 
not defined in the legislation but is likely to be regarded in its ‘ Wednesbury' 
sense, that is that no reasonable education authority would have acted that 
way. That said, it is notable that the legislation expressly permits the 
Department to issue directions to remedy the complaint notwithstanding the 
fact that the Education Orders render the exercise of the power or duty 
contingent upon the opinion of the authority.108 Thus, the Department can in 
this instance substitute its own decision on the merits of an issue for that of the

105 Art. 101(4) of the 1986 Order.
106 Art. 101(3) amended by Sch. 4 to the 1993 Order.
107 Art.33(8) of the 1989 Order. See further para. 5.87.
108 Art. 101(5) of the 1986 Order.
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education authority. This would imply a less stringent test of reasonableness 
than is applicable under the ‘Wednesbury' formulation [1948] 1KB 223.

The power to issue directions
2.68 If the Department is satisfied that there has been an unreasonable 
exercise of the power or duty, it shall give such directions as are expedient to 
remedy the complaint.109 Directions can require a power to be exercised, 
exercised in a specified manner, not be exercised or not be exercised in a 
specified manner. Likewise directions can require a duty to be performed, 
performed in a specified manner or not be performed in a specified manner. 
Before issuing a direction the Department must consult with the relevant 
authority.

Enforcement
2.69 The education authorities are under a statutory obligation to comply 
with any directions and directions can be enforced through the courts by an 
order of mandamus."0 Moreover, if the Department is satisfied that an 
authority has failed to comply with a direction, it can make an order 
appointing a person or persons to discharge all or specified functions of the 
authority in the name of the authority.1" This is quite a drastic course of 
action and is consequently rarely, if ever, used.

Further complaints
2.70 There is no specified method of complaining about any decision taken 
by the Department under article 101. If complainants are dissatisfied with the 
Department’s response to their complaint, their only recourse to legal action 
will be by way of judicial review. However, experience in Great Britain 
indicates an unwillingness on the part of the courts to intervene in this context. 
In Bradbury v London Borough of Enfield the court commented that the 
Secretary of State’s failure to use the powers in the equivalent English 
legislation could not be reviewed by the court since the Secretary of State was 
responsible to Parliament and not to the court in this area.112 It would appear 
that the courts will be reluctant to substitute their decision for that of the 
education authority on the ground of unreasonableness. In Secretary of State 
for Education and Science v Metropolitan Borough ofTameside the House of 
Lords stated that the courts should not interfere where the Secretary of State 
had properly directed himself in law, had considered all relevant 
considerations and excluded irrelevant considerations."3 There has, however, 
been at least one successful challenge to the Secretary of State’s refusal to use 
the powers available. The case involved a direct breach of duty by an LEA 
who had failed to provide a child with dyslexia with the special educational 
provision he required."4 The child’s parents were able to successfully

109 Ibid art. 101(5).
Ibid art. 101(6).

111 Ibid.
112 [1967] 1 WLR 1311.
113 [1976] 3 AUER 665.
114 R \ Secretary of State for Education, ex parte Chance (unreported 1982).
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challenge the Secretary of State’s refusal to uphold their complaint and take 
remedial action.

The relationship between article 101 and actions for judicial review
2.71 It has been noted that the right to complain under article 101 is rarely 
used. In spite of this, the existence of a right of complaint under article 101 
may be significant if a complainant intends to challenge a decision by way of 
judicial review. This is because a court may refuse to entertain a review action 
if the complainant has not pursued his or her right of complaint under article 
101. One example of this is the English case of Watt v Kesteven County 
Council where the Court of Appeal considered that a parent’s challenge to the 
LEA’s failure to provide his sons with places at a local church school should 
be pursued via the English equivalent of article 101.115 Similarly, in Meade v 
Haringey LBC the Court of Appeal considered that complaints about an 
LEA’s breach of its statutory obligations should normally be pursued via the 
administrative right of complaint. However, the Court considered that the 
existence of a right of complaint to the Secretary of State did not stop the 
courts from intervening where the action of the education authority; “flies in 
the face of the statute, by doing something which the statute expressly 
prohibits, or failing to do something which the statute expressly enjoins, or 
otherwise so conducts itself, by omission or commission, as to frustrate or 
hinder the policy or objects of the Act”."6
2.72 There are no equivalent authorities in Northern Ireland to suggest that 
the courts will refuse to allow a judicial review action where there is a right to 
complain under article 101. \n In re Cecil, the court specifically referred to 
the right of complaint under article 101 but did not require the applicant to 
pursue his right of complaint against the ELB via the Department."7 No 
reason is given but the court may have been influenced by the fact that a 
challenge was also being made to the actions of the Department itself and that 
one of the contentions in the case was that there had been a breach of the 
Northern Ireland Constitution Act 1973. On the other hand, it might indicate 
an increased willingness on the part of the courts in this jurisdiction to allow 
challenges by way of judicial review in spite of the fact that the complainant 
has not exercised their right to complain under article 101.

Ombudsman and Commissioner for Complaints
2.73 A person who considers that they have sustained an injustice as a 
result of maladministration on the part of one of the education authorities may 
have a right to complain to the Ombudsman or Commissioner for Complaints. 
In Northern Ireland both posts are held by the one individual although the 
jurisdiction to investigate is dealt with in two separate statutes. Complaints 
against the Department are within the jurisdiction of the Ombudsman."8 
Complaints about the conduct of an ELB or the CCMS must be made to the 
Commissioner for Complaints."9 There is no right of complaint against the

115 [1955] 1 All ER 473.
116 [1979] 2 All ER 1016, atp.1024.
117 Unreported decision of the High Court of Northern Ireland, 27 January 1989.
118 Ombudsman (NI) Order 1996, art. 8.
119 Commissioner for Complaints (NI) Order 1996, art. 7.
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actions of a Board of Governors or a principal. The Ombudsman/ 
Commissioner may investigate any action taken by or on behalf of the relevant 
bodies in the exercise of its administrative functions. However, an 
investigation will not be undertaken if the complainant has a right of appeal to 
a statutory tribunal or court of law unless, in the particular circumstances, it is 
not reasonable to expect him or her to resort to that remedy. The purpose of 
the investigation will be to determine whether the matter warrants 
investigation, is in substance true and discloses any mal-administration. The 
Ombudsman/Commissioner may try to effect a settlement between the parties. 
If that is not possible he or she can state what he or she considers would be a 
fair settlement. If a complaint is upheld, a person can apply to the county court 
for damages.
2.74 The Ombudsman/Commissioner for Complaints publishes an annual 
report in which he or she sets out the action taken in relation to complaints 
from the previous year. In practice, few complaints are made about the 
Department in relation to schools.120 There are, however, regular complaints to 
the Commissioner for Complaints about the actions of ELBs and the CCMS. 
Most of these relate to appointments to schools and are therefore outside the 
scope of this book. However, there have been occasional complaints about 
admissions, home to school transport and special educational needs. A 
complaint to the Commissioner for Complaints is a fairly limited remedy: the 
process is unlikely to achieve the quick results most parents would wish and 
the powers of the Commissioner are restricted. That said, it does provide 
another means by which parents can bring pressure to bear on an educational 
authority with which it has cause for complaint.

Education appeal tribunals
2.75 Since 1989 a number of tribunals have been established to enable 
parents to challenge decisions about their child’s schooling. Three of these (in 
relation to admissions, the curriculum and expulsions) were established under 
the 1989 Order and are organised by local ELBs. Their composition and 
functions are considered in further detail in the relevant chapters of the book. 
The fourth tribunal, the Special Educational Needs Tribunal (SENT) operates 
on a Northern Ireland-wide basis (see paras. 8.64-8.81). The SENT was 
established by the 1996 Order and began operating in 1997. In each case, the 
tribunals are intended to offer parents an accessible means of challenging 
decisions about their child’s schooling without having to resort to litigation. 
To underline this, the High Court will not normally accept an application for 
judicial review of these issues if the matter has not been referred to the 
appropriate tribunal. The decisions of the tribunals are, however, subject to 
judicial review (there is also an appeal on a point of law to the High Court 
from certain decisions of the SENT).

Judicial review
2.76 The main court-based strategy for challenging education decisions is 
by way of an application for judicial review. This procedure allows

120 However, see the 1993 Annual Report, where the Ombudsman investigated a complaint by 
a voluntary body about the Department’s decision to fund only one body for the promotion 
of integrated education (at p.22).
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individuals such as parents and others to challenge the decisions of public 
bodies in the exercise of their administrative powers. In order to be amenable 
to judicial review, the actions of the body in question must come within the 
sphere of public law.121 This is not always an easy issue to determine. 
However, in the educational system, many of the decisions of the following 
bodies are subject to review: the Department, ELBs, appeal tribunals and 
Boards of Governors.122 Moreover, in a recent Northern Ireland case, In re 
Kean a court also accepted an application about the decision of a school 
principal to suspend a pupil.123

Procedural requirements
2.77 Applicants who wish to make an application for judicial review must 
seek the leave of the court. The court will only grant leave if it considers that 
the applicant has an arguable case.124 Secondly, there are time limits for the 
making of the application. An application must be made promptly or in any 
event within three months from the date when the grounds for application first 
arose unless the court considers that there is good reason for extending the 
period.125 Determining when the grounds for application arose is not always 
straightforward. Normally it will be when the decision which was taken is 
notified to the applicant. However, there will be times when the relevant 
decision cannot be precisely pinpointed. For example, if a parent wished to 
complain about the legality of a school’s admissions criterion, it might be 
considered that the grounds for complaint arose when the criteria were 
published rather than the date on which they were applied adversely to the 
applicant’s child.126

121 For an analysis of this in the context of Northern Ireland, see Maguire, ‘The Procedure for 
Judicial Review in Northern Ireland’, Appendix in Hadfield (ed) Judicial Review: a thematic 
approac/i (1995) pp. 373 - 376.

122 The decisions of these bodies taken with the private law sphere (e.g. on employment related 
issues) are not justiciable.

123 [1997] NUB 109. See further, paras.7.58-7.59.
124 Ord. 53 of the Rules ofthe Supreme Court (NI) 1980.
125 Ibid.
126 See further, Chapter 4.
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Grounds for review
2.78 The grounds for review can be categorised in a number of way. 
Essentially a decision of a public body can be challenged if it is unlawful, 
unreasonable or unfair. A decision may be considered to be unlawful in a 
number of instances. The first is where it is ultra vires, that is outside the 
statutory powers of the body in question.127 The second ground of challenge 
arises where the decision is unreasonable in the ‘Wednesbury’ sense, that is so 
irrational that no reasonable body would have reached the same decision. 
This has been argued in a number of schools cases.128 A decision will be 
considered to have been unfair if it has been taken without regard to the rules 
of natural justice. This might arise if there is bias in the decision-making 
process or the affected party has not been given sufficient opportunity to state 
their case. As regards the latter, the requirements of fairness vary with the 
particular circumstances. As a minimum the party should know the case 
against them and be given an opportunity to respond.129 However, in some 
cases the rules of fairness may require that the person be given an oral hearing 
or an opportunity to examine witnesses.

Remedies
2.79 Judicial review has its own specific remedies. An applicant injudicial 
review can apply for one of the following remedies: an order of mandamus; an 
order of certiorari, an order of prohibition, a declaration and an injunction.130 
In education cases, it is common for an applicant to seek an order for an order 
of certiorari quashing the original decision followed by an order of mandamus 
requiring a particular course of action. Each of these remedies is, however, 
discretionary. This means that, nothwithstanding the fact that there has been 
illegality or unfairness, the judge can decide not to award any remedy. This 
arises typically where no useful purpose would be served, for example where 
there has been procedural unfairness but the outcome of the decision would 
have been the same had the correct procedures been followed. For instance, in 
In re Campbell College, the court found that the Department had taken an 
irrelevant matter (i.e. the impact on other schools) into account when refusing 
to allow the school to undergo a change of character but concluded that the 
decision would have been the same in any event.131 The court might also 
refuse to grant relief where there is an alternative remedy available to the 
applicant which they have not pursued. In In re Gribbon's Application which 
concerned a challenge to an admission decision, the court did not find in 
favour of the applicant but considered that even if it had, it would have 
refused relief because the applicant had a right to pursue her claim in the 
admissions appeal tribunal.132

127 See In re Lagan College, unreported judgment of the Northern Ireland High Court, 1992.
128 See In re Moore [1994] NUB 111 (CA).
129 See In re Kean [1997] NUB 109.
130 Judicature (NI) Act 1978, s. 18(1). The applicant can also conjoin an application for 

damages at the time of the application.
131 [1982] NI 123.
132 [1990] NI 15.
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Significance in education law
2.80 Judicial review has played a major part in the development of 
education law in the United Kingdom.133 The vast majority of the cases 
reported in the Education Law Reports are applications for judicial review. In 
England and Wales, the numbers of applications have increased threefold in 
recent years.134 This has inevitably impacted on the law relating to schools. In 
England and Wales many of the successful cases have concerned school re
organisation. In contrast, cases taken by parents in relation to individual 
children have generally met with less success. While these cases may have 
done little to advance parental rights, they have worked “to promote 
procedural propriety in many respects and they have acted as a moderating 
and mediating influence over the exercise of discretion”.135 In Northern 
Ireland there have also been a considerable number of cases involving 
schools.136 Landmark decisions include: In re Cecil's Application,m In re 
EOC's Application (No 2)m and In re Daly.'39 However, the area which has 
been most affected by judicial review in Northern Ireland has undoubtedly 
been admission to schools. Each year there are a series of applications 
concerning pupils’ failure to get into the school of their parents’ choice.140 
The legislation has recently been changed to clarify the law and so reduce the 
need for these applications.141 However, it is likely that lawyers’ attentions in 
the educational domain will move elsewhere and it might be anticipated that 
there will be a rise in the numbers of applications in other areas such special 
educational needs and discipline.

133 For a description of the key cases involving schools, see Harris, ‘Education and Judicial 
Review - An Overview’ (1997) 5 Education Public Law and the Individual 24. Also 
further, Harris, ‘Judicial Review and Education’ in Buck (ed.) Judicial Review and Social 
Welfare Law (1998) 1.

134 Bridges, Meszaros and Sunkin, Judicial Review in Perspective (1995) p.15.
135 Meredith, ‘Judicial Review and Education’ in Hadfield (ed) Judicial Review: A thematic 

approach (1995) p.95.
136 Applications in education increased from 1.3 per cent to 3.6 per cent of the total between 

1987 and 1991. See, Hadfield and Weaver, ‘Judicial Review in Perspective’ (1995) 46/2 
Northern Ireland Legal Quarterly 113, Table 1, at p. 118.

137 Unreported judgment of the High Court of Northern Ireland, 27 January 1989.
138 [1988] N1 278.
139 Unreported judgment of the High Court of Northern Ireland, 5 October 1990.
140 For an analysis of the decisions in these cases see, Lundy, ‘Selection on Ability: Lessons 

from Northern Ireland’ (1196) 8/1 Education and the Law 29.
141 The Education (NI) Order 1997 has further regulated admissions criteria and the appeal 

tribunal process.
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CHAPTER THREE

SCHOOL GOVERNMENT
INTRODUCTION

3.01 All grant-aided schools have a Board of Governors, iof people 
who are responsible for the management of the school. Schonnors are 
unpaid volunteers who generally have some connection wischool or 
local community in which the school is situated. The inlnature of 
governing bodies, described by one commentator as a “benigtfluence”,1 
was deemed to be suitable in the management structures whiated prior 
to 1990 since the role of the Board of Governors was mairisory and 
governors had little direct involvement in the managemene school. 
However, the Education Reform (Nl) Order 1989 significananced the 
role of Boards of Governors by giving them new statutory r6ilities in 
relation to the curriculum, the publication of informatiomline and 
admissions. At the same time Boards of Governors imiled and 
maintained schools were given responsibility for managii school’s 
budget through a policy known as Local Management of 5 (LMS).2 
The result of the additional statutory duties combined with fncontrol is 
that Boards of Governors now constitute a significant tier in lagement 
structure of the school. As Harris has observed, the role of gig bodies 
has been transformed from “relatively distant oversight of tduct of a 
school to active management”.3
3.02 In Great Britain the reforms to the role of governors Education 
Act 1988 were preceded by key changes to the compositi^overning 
bodies introduced under the Education (No. 2) Act 1986. Muds reform 
was motivated by the Conservative government’s desire to political 
control in schools4 This influence derived mainly from the ntation of 
elected local councillors on the LEAs, many of which were Lontrolled. 
The transfer of many important functions away from LEAidividual 
schools is one manifestation of this policy of de-politicisizati<the same 
time, the composition of Boards of Governors was reforith more 
emphasis being placed on the involvement of parents, teachcthe local 
business community rather than the nominees of the local eduiuthority. 
Similar changes to the composition of Boards of Governors wdemented 
in Northern Ireland by virtue of the Education Reform fNer 1989. 
However, the reforms in Northern Ireland operate in a diffontext as

1 See R. Deem, ‘The Reform of School Governing Bodies’, Chapter 9 iide and M. 
Hammer (eds), The Education Reform Act 1988: its origins and implicatlO), 153, at 
p. 154.

2 The Boards of Governors of voluntary grammar schools already haisibility for 
managing the grant they received directly from the Department Grant-ml integrated 
schools, created by the 1989 Order, were given financial autonomy from tption.

3 N. Harris, The Law Relating To Schools (1995) p.10.
4 Better Schools, (1985) Cmnd. 9469, para.221.
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local politics has not had the same influence on the management of schools. 
Although local Education and Library Boards have politically-elected 
representatives serving on them, no one political party predominates/ Instead 
the main factor which is likely to influence the management and ethos of the 
school is the representation of the various church bodies who are the mainstay 
of governing bodies in state schools in Northern Ireland.
3.03 The reason why the churches play such a predominant role in 
Northern Ireland’s schools is essentially historical and can be traced directly 
to legislative reform in the 1920s and 1930s, a process which is described at 
paragraph 1.07. The current position is that the majority of schools in 
Northern Ireland have a management body on which the local churches 
exercise considerable influence. In the two main categories of school 
(controlled and voluntary), the majority of appointments to the Boards of 
Governors are still held by the nominees of the original transferors or the 
trustees of the school.5 6 The Protestant church bodies which transferred their 
schools to controlled status are known as “transferors” and their successors 
continue to have the right to nominate members to the school Boards which 
transferred.7 Thus, in the controlled sector, the largest single group of 
governors are the transferors’ representatives. In voluntary schools, it is the 
trustees of the school’s capital assets. In each case, these appointments are 
generally made by the local churches.
3.04 Grant-maintained integrated (GMI) schools, a new category of school 
created by the 1989 Order, have Boards of Governors which are constituted in 
a different fashion. These have broken the tradition of church representation in 
that the largest group of governors on the Board are foundation governors who 
are normally the parents of pupils who originally worked to establish the 
school. Although GMI schools seek to ensure that Boards of Governors are 
representative of both of the major religious traditions, the rights of 
nomination to the Board do not vest in the local churches. On the other hand, 
in controlled integrated schools, the legislation attempts to strike a balance 
between both religions by providing equal nomination rights to the 
transferors’ representatives and the trustees of Catholic-maintained schools. 
Thus, with few exceptions, Boards of Governors in Northern Ireland have a 
significant proportion of their membership drawn from the local clergy or 
from those whom they have chosen to represent them. It is largely through 
these guaranteed positions on the management committees of individual 
schools that the churches in Northern Ireland have been able to exercise a 
significant influence on the development of the education system and indeed 
the legal provisions which govern it.
3.05 The Education Reform (NI) Order 1989 devolved responsibility for 
decision-making in key areas from local ELBs to individual governing bodies. 
The intention underlying the reforms was to allow schools to determine their

5 See paras. 1.07 and 2.09.
6 Education Act (NI) 1923. For an account of this process see, Dunn, ‘A short history of 

education in Northern Ireland 1920-1990, Annex B in the Fifteenth Report of the Standing 
Advisory Commission on Human Rights (1989-90) (1990).

7 Education Act (NI) 1930 gave the previous managers of schools the right to nominate at least 
half of the membership of the management committees of transferred schools.
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individual objectives and priorities, thus making them more rponsive to the 
needs of their pupils. It was envisaged that the new system ould be “better 
for the customers because decisions are pushed away from theentre nearer to 
the point of delivery of the service”.8 However, the reform to the role of 
governing bodies have been criticised, not so much on t basis of the 
philosophy underlying an increase in governor power, but on eir capacity to 
meet their intended objectives. The onus placed on Boards Governors by 
the 1989 Order and subsequent legislation is significant. This apparent from 
the responsibilities on governors described in the chapters this book on 
admissions, the curriculum, discipline and special needs. I Great Britain, 
there is evidence to suggest that many governors are ill-equipd to carry out 
their statutory functions.9 Likewise, in Northern Ireland it islear that some 
governors do not have the knowledge, expertise or time tcope with the 
nature or extent of their obligations. This can lead to a situatn where much 
of the decision-making which is by law the responsibility of e governors is 
in fact carried out by the school principal assisted by hi or her senior 
management team. This is borne out by research comrmioned by the 
Department.10 This found that the governing body tended to pf a passive role 
in the management of the school, being content to receive repts and approve 
decisions rather than take an active role in the decision-nxing process." 
The research concluded that the reforms had not seen the tnsformation of 
governing bodies into pro-active managers. Instead reonsibility fell 
increasingly to the school principal with the result tit the overall 
management structure was akin to “one of a Chief Executive ith a relatively 
weak Board of Directors”.12 For some, the result is a schm system where 
principals dominate through their increased influence over >orly-informed 
governing bodies. Others believe that the governors’ inability icarry out their 
assigned tasks has left principals with an intolerable burden.In either case, 
the 1989 reforms are clearly not meeting all of their objective Decisions are 
being taken at a local level but not in the way envisaged by theolicy makers.
3.06 From a legal perspective, the transfer of many functioi from ELBs to 
Boards of Governors has widened the potential legal liability governors. It 
is clearly of significance that governors may not be partioating fully in 
decisions for which they are ultimately legally responsible sin an absence of 
involvement could in itself constitute a breach of a statury obligation. 
Although there are no official statistics of the number of ises involving 
schools in Northern Ireland, it would appear that litigation irhis area is on 
the increase. In particular, there has been a steady rise in e numbers of 
actions by way of judicial review, most notably in Northern Irand in relation

8 J. Caines, ‘Improving Education through Management: The view from theES’, Chapter 2 in 
Simkins, Ellison and Garrett (eds). Implementing Education Reform: ]e Early Lessons 
(1992, Longmans).

9 See R. Deem, ‘The Reform of School Governing Bodies’, Chapter 9 iM. Elude and M. 
Hammer (eds), The Education Reform Act 1988: Its Origins andImplicatis (1990) p. 153

10 McKeown, Byrne and Barnett, ‘An initial analysis of the impact offormufunding and local 
mangement of schools on the management of Northern Ireland sools: A schools' 
perspective' (1996, University of Ulster).

11 Ibidp. 154.
n Ibid p. 155.
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to admissions decisions for which governors are responsible.13 Although these 
cases often involve challenges to the decisions of education appeal tribunals, it 
is inevitably the conduct of the Board of Governors which falls to be 
scrutinised. The upward trend in litigation seems likely to continue, 
particularly in the area of expulsions and special needs provision. However, 
although governors might not welcome the adverse publicity associated with a 
legal dispute, provided the individual governors act with good faith, there is 
little for them to fear in terms of personal liability. This is especially true since 
1996 when the Boards of Governors of all grant-aided schools were 
incorporated thus removing personal liability of individual governors (see 
para. 3.58). The reform was appropriate and timely. School governors give 
up considerable time to perform difficult and time-consuming tasks for no 
financial reward. If this effort were to be overshadowed by the threat of 
personal legal and financial liability for the work done, it would eventually 
become even more difficult to find people willing to volunteer their services in 
this way. In time this could undermine one of the key policy objectives of the 
1989 Order which was to increase the accountability of schools and 
involvement at a local level.

COMPOSITION OF THE BOARD
3.07 The composition of a Board of Governors depends on the type of 
school in question. The Board of Governors in most schools will include the 
principal and at least one elected associate teacher and parent. However, the 
majority of the Board’s membership is generally determined by two factors. 
The first of these relates to the original or current ownership of the school’s 
capital assets. Those who once had (i.e. transferors and superseded managers 
in controlled schools) or continue to have (trustees in voluntary schools) 
control over the school’s capital assets are able to nominate a significant 
proportion of the Board’s members. In practice these appointments are 
determined by the main churches who consequently continue to exercise 
significant influence in state-funded schools. The second factor which shapes 
the membership of the Board is the current funding arrangement for the school 
in that the balance of membership is determined by the proportion of funding 
provided. An illustration of this is the fact that maintained schools which have 
entered into a 100 per cent capital funding agreement with the ELB have a 
higher proportion of ELB representation on the Board than maintained schools 
which receive only 85 per cent capital funding. The same is true in relation to 
Departmental representation on the Boards of Governors of voluntary 
grammar schools which have opted for full capital funding. To some extent 
the character of a Board of Governors is determined by means of a balancing 
act between the representatives of the various churches and the government 
agencies which provide the school’s funding. As a general rule, when the 
proportion of public funding towards capital costs increases, the balance of 
membership on the Board tips towards the state. The membership of Boards 
of Governors in each of the varying types of Northern Ireland schools is set 
out in the Appendix.

METHOD OF APPOINTMENT

13 See Chapter 4.
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3.08 The responsibility for making appointments to a Board of Governors 
varies with the type of school. Appointments to controlled schools are 
managed by the ELB.14 Appointments to maintained schools are administered 
by the Department. However, where a maintained school has opted for 100 
per cent capital funding, the Department must consult the CCMS (if the school 
is a Catholic maintained school) or the Board of Governors (of other 
maintained schools) before it makes any appointment.15 Appointments to 
voluntary grammar schools are also the responsibility of the Department. 
Before an appointment is made to a voluntary grammar school, the 
Department must consult the Board of Governors of the school and the ELB in 
whose area the school is situated.16 The responsibility for appointments to 
grant-maintained integrated schools is divided between the Department and 
the Board of Governors itself.17
3.09 The method by which a person may be appointed to a Board of 
Governors can take one of four forms: (i) base nominations; (ii) nomination 
by the ELB or the Department; (iii) election by parents or associate teachers; 
(iv) co-option. The legal requirements for each are set out below.

Base nominations
3.10 The term ‘base nomination’ has no legal or official foundation. It is 
being used in this context to describe the set of appointments which form the 
core of most of Northern Ireland’s schools. In most types of school, the largest 
single group of appointments to the Board of Governors are the nominees of 
the original transferors or the trustees of the school.18 In controlled schools, 
these appointments have an historical basis and can be traced to the original 
ownership and control of schools prior to their move to state control in 1923 
and onwards.15 The mainly Protestant bodies which transferred their schools 
to the state are known as “transferors” or “superseded managers” and their 
successors continue to have the right to nominate members to the school 
Board.20 In voluntary schools the trustees of the school’s capital assets are 
also invariably members of the clergy of the various churches. In contrast in 
grant-maintained integrated schools, the base appointments will be determined 
by the foundation governors who are normally the people who have been 
instrumental in establishing the school.
3.11 There are a number of schools which do not have any ‘base’ 
governors. They are controlled grammar, special and nursery schools and

14 Art. 10 of the 1986 Order.
15 Sch.5 para. 1(2) to the 1986 Order substituted by Sch. 2 to the 1993 Order.

Ibid Sch. 6 para. 1(2).
17 Sch. 5 to the 1989 Order.
18 Such appointments are not made in the following schools: controlled grammar, special 

schools, nursery schools and controlled integrated grammar schools.
19 Education Act (NI) 1923. For an account of this process see, Dunn, op cit.
20 The Education Act (NI) 1930 gave the previous managers of schools the right to nominate at 

least half of the membership of the management committees of transferred schools.
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Category B voluntary grammar schools (i.e. grammar schools which do not 
receive any capital funding from the state).21

Persons or bodies with responsibility for appointment/nomination 
3.12 The persons or bodies who have responsibility for appointing or 
nominating governors varies with the category of school.

(i) Transferors: This is defined to mean the trustees or other persons by
whom the school was transferred either to an education authority under the 
Education Act (NI) 1923 or the Education Act (Nl) 1947 or to the 
Department under the Education (Nl) Orders 1972 or 1986.22 This
includes trustees appointed in the place of the original transferring trustees 
and the representatives and successors of such persons. In practice, it was 
most common for Protestant religious bodies to transfer schools in this 
way. These organisations have combined to form a body called the 
Transferor Representatives’ Council whose objective is to maximise co
operation within the three transferor churches: the Church of Ireland, the 
Presbyterian Church and the Methodist Church. The Council is privately 
funded. It does not have a recognised legal status although it has 
campaigned for status similar to that of the CCMS.

(ii) Superseded manager: This means the persons who were formerly trustees 
or managers of any schools which have been superseded by schools under 
the management of ELBs and their successors in office.

(iu) Nominating trustees: In a voluntary school “trustees” means the person or 
persons in whom the premises of the school are vested.23 In maintained 
schools the term “nominating trustees” refers to such persons as the 
scheme of management may provide.24 The proportion of nominations 
which can be made by the nominating trustees depends on the level of 
capital funding received by the school. Since 1993 voluntary schools have 
been allowed to opt for full funding of capital costs (as opposed to 85%), 
in which case state (i.e. ELB or Departmental) appointments on the Board 
of Governors is increased. This means that religious organisations will 
not have an overall majority on Boards which have entered into full capital 
funding agreements with the Department. However, in practice, 
Departmental and ELB nominees are only appointed after consultation 
with existing governors so the churches’ influence in most voluntary 
schools has been largely unaffected.

(iv) Foundation governors: Grant-maintained integrated schools have 
foundation governors. This refers to the persons appointed by the person

21 In Northern Ireland there are two voluntary grammar schools which do not receive capital 
funding. They are Campbell College and Royal Belfast Academical Institution.

22 Art. 2 of the 1986 Order. The term transferor also “refers” to where a school transferred to the 
Department has been transferred to an ELB under art. 17(6) of the 1986 Order.

23 Art. 2 of the 1986 Order.
24 Sch. 5 para. 7(1) to the 1986 Order as substituted by Sch. 2 to the 1993 Order.
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who submitted the proposal to acquire grant-maintained integrated status. 
In subsequent appointments, it refers to those holding office as foundation 
governors.25

The procedure for nomination
3.13 The procedure for such appointments varies once again with the type 
of school involved. The statutory requirements which apply in each case are 
set out below. It will be seen that the statutory requirements are so technical 
and complicated as to leave considerable scope for errors in the appointment 
process. Nevertheless a failure to comply with the statutory requirements will 
not render a decision of the Board of Governors invalid.26
(i) Controlled primary schools: In a controlled primary school, at least four 

members are nominated by the transferors and superseded managers of the 
school. When an ELB proposes to appoint such persons, it must serve a 
notice on the transferors and superseded managers stating its intention and 
requesting that they make a nomination to the ELB within 21 days.27 If 
the transferors and superseded managers fail to make an appointment in 
the required period, the ELB can appoint persons whom it considers 
suitable and who are, where possible, resident in the locality of the school. 
If it is not practicable for nominations to be made because the school is 
not transferred or does not supersede any other school, the ELB will 
appoint people whom it considers to be representative of transferors and 
superseded managers in the area of the ELB as a whole.28 Where possible, 
the appointees should be resident in the locality of the school. People 
appointed by the ELB in either of these ways are considered to have been 
duly nominated by the transferors and superseded managers.

(ii) Controlled intermediate (i.e. secondary) schools: In controlled secondary 
schools at least four members of the Board are nominated by the Boards of 
Governors of contributory schools from amongst the members of those 
Boards who represent transferors and superseded managers.29 For these 
purposes a contributory school is a controlled primary school from which 
a substantial number of pupils are likely to proceed to the controlled 
secondary school in question.30 This is determined by the ELB in whose 
area the controlled secondary school is situated. Where the ELB proposes 
to appoint such persons, it must serve a notice on the Boards of Governors 
of contributory schools stating its intention and requesting that 
nominations are made within 21 days. If the Boards of Governors fail to 
make nominations, the ELB may appoint such persons as it considers to be 
representative of the transferors and superseded managers of contributory

25 Sch. 5 para. 2(2) to the 1989 Order.
26 Art. 13(1) of the 1986 Order.
27 Sch. 4 para. 6(l)-(3) to the 1986 Order substituted by art. 89 of the 1989 Order.
28 Ibid Sch. 4 para. 6(5).
29 Ibid Sch. 4 para. 3(2)(A).
30 Art. 2 of the 1986 Order.
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schools.31 Persons appointed in this way are deemed to have be duly 
nominated.

(\\\)Controlled integrated primary and secondary schools: In coolled 
integrated primary and secondary schools, one seventh of the Erd is 
nominated by the transferors and superseded managers of coolled 
schools in the area of the ELB and one seventh by the nominating stees 
of Catholic maintained schools in the area of the ELB.32 If the.B is 
proposing to appoint such persons, it must serve notice on the nonating 
authorities stating its intention and requesting nominations wh 21 
days.33 These appointments can be difficult. Although the transfer will 
normally nominate representatives of the Protestant churches, the (holic 
church has declined to do so. This can leave the Board of Cove rs of 
the school religiously unbalanced, something which integrated iooIs 
strive to avoid. Since 1989 the situation can be remedied to somxtent 
by the ELB which has the power to nominate any person wn it 
considers suitable if the nominating authorities fail to make a noration 
within the required period.34 However, appointments from the ELhave 
not been without difficulty, particularly where those appointed w not 
sympathetic to the concept of mixed schooling.35 In view of this,;re is 
now a statutory obligation on ELBs to appoint only those v are 
“committed to the continuing viability of the school as a coolled 
integrated school”.36

(\\)Maintained schools: In a maintained school, at least four (if the Bd has 
entered into a 100% capital funding agreement with the Departnt) or 
six (if there is no such agreement) members of the Board of Covens are 
nominated by nominating trustees of the school.37 The pros of 
appointment is determined by a scheme produced by the Departmei8 If a 
school enters into a full capital funding agreement with the Depcient, 
the existing members nominated under these provisions cease hold 
office and further nominations must be made by the nominating trees.39 
Likewise, if a school terminates an agreement with the Departm, the 
existing members appointed in this way cease to hold office andrther 
nominations must be made by the nominating trustees. In either c, the 
new nominees will only hold office for the remainder of the origirterm

31 Sch. 4 para. 6( 1 )-(3) to the 1986 Order substituted by art. 89 of the 1989 Order.
32 Sch. 4 para. 5( 1 )(c)-(d) to the 1986 Order substituted by art. 89 of the 1989 Order.
33 Sch. 4 para. 6 to the 1986 Order substituted by art. 89 of the 1989 Order.
34 Sch. 4 para. 6(1) to the 1986 Order, substituted by art. 89 of the 1989 Order.
35 See, Moffat, ‘The Transformation Option’, in Moffat (ed) Education Together for hange 

(1993).
36 Sch.4 para. 6(2)(a) to the 1986 Order, substituted by art. 89 of the 1989 Order.
37 Sch. 5 paras. 2(2) and 3(2) to the 1986 Order substituted by Sch.2 to the 1993 Order.
38 Art. 11(2) and Sch. 5, para. 2(1) to the 1986 Order.
39 Sch. 5 para. 4(3) to the 1986 Order substituted by Sch. 2 to the 1993 Order.
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of office of those who have ceased to hold office. Theis nothing in the 
legislation to prevent the same people from continuing ihe posts.

(v) Voluntary grammar schools: In a voluntary gramr school which 
receives capital funding from the state the base membnip is appointed 
in the manner provided in the scheme of managemen At least one of 
these members must at the time of appointment be airent of a pupil 
attending the school. If the school enters into a ft capital funding 
agreement with the Department, the members appced under these 
provisions will cease to hold office and new appointms must be made 
in accordance with the provisions for full capital funig (the converse 
applies when a school terminates an agreement for f capital funding 
with the Department). In either case, the new nomim will only hold 
office for the remainder of the original term of those w have ceased to 
hold office.

(vi) Grant-maintained integrated schools: In a grant-maained integrated 
school, three-eighths must be foundation governors, e third of these 
must at the time of appointment be parents of pupils atteing the school.40 
Foundation governors are persons who were ipointed when 
appointments were first made to the Board of Goverm by the body or 
person who submitted the proposal for the estabiishmenf the school. In 
subsequent appointments, new foundation governors e appointed by 
existing foundation governors. Integrated schools winormally try to 
ensure that the Board of Governors contains a balance cepresentation of 
the two main religious traditions. There is nothing ime legislation to 
prevent them from doing this. Moreover, it might targued that the 
Boards of Governors must strive for this balance in on to comply with 
their statutory duty to ensure that the “management, cirol and ethos of 
the school are such as are likely to attract to the tool reasonable 
numbers of Protestant and Roman Catholic pupils”. Itose responsible 
for making foundation appointments are unable or unwng to do so, the 
Department can make whatever provision it thinks fit order to fill the 
vacancies.

Nominations by the ELB or the Department
3.14 Most grant-aided schools have members who have In nominated by 
an ELB or the Department or by both.41 The power to ruinate members 
reflects the primary source of the funding. ELBs finance anre consequently 
represented on the Boards of Governors of controlled and mtained schools. 
The Department provides direct funding to voluntary grmar and grant- 
maintained integrated schools and consequently has the por to nominate a 
significant proportion of the representatives on to the Boarof such schools.

40 Sch. 5 para. 2(1 )(a) to the 1989 Order.
41 The exception to this is Category B voluntary grammar schools who not receive funding 

for capital costs from the state. The composition of their Board of Govors is not regulated 
by statute.
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Although it is intended that these schools will eventually receie their grant 
via the ELB for their area the link with the Department is maintmed through 
representation on the Board of Governors.42 The exact poportion of 
representation is directly linked to the extent of funding provicd. Schools 
which have opted for full capital funding have a higher propoion of state 
appointments than schools which have not. In such cases, no sigle group of 
governors has an outright majority of places on the Board.
3.15 In voluntary grammar schools, the balance of appointmnts between 
the ELB and the Department may vary. The precise division of ppointments 
depends on whether or not the trustees of the school have erered into an 
agreement which gives one or more ELBs the power to appoin members to 
the Board of Governors.43 In practice, this applies only in a smd number of 
schools which were previously in the controlled sector and which have 
subsequently transferred to voluntary status. If the school has nc entered into 
this sort of agreement, appointments in this category are all detenined by the 
Department and the ELB will consequently be precluded lorn making 
appointments.44
3.16 When an ELB is appointing a nominee to any controlld integrated 
school, it is under a duty to choose persons who appear to it to b committed 
to the continuing viability of the school as a controlled school. Apart from 
this, there are no statutory restrictions on the types of peoplewho can be 
nominated by the ELB or the Department.
3.17 It should be pointed out that the role of the nominee onctappointed is 
not to represent the interests of the Department or the ELB. Tfuappointee is 
an independent governor and can take decisions which do nc necessarily 
reflect the opinion or stance of the appointing authority. The isue has been 
considered by the courts in Great Britain on several occasions, uaally arising 
in circumstances where the Board is voting on a proposed changtof status for 
the school. The best known case is Brunyate v ILEA where a loal education 
authority removed governors from office when they refused t support its 
policy of opposition to grant-maintained schools. The House of brds stated:

“... individual governors, so long as they hold office as sch, 
have both the right and duty to exercise the function of teir 
office independently in accordance with their judgment.”46

It is difficult to envisage a similar situation arising in Norther Ireland. It 
could in theory occur where a school is considering a change o integrated 
status. Article 64 of the 1989 Order places the Department undr a statutory 
duty to encourage the development of integrated education. Howver, on past 
experience it is clear that the Department will adopt a neutral appjach when a 
school is taking decisions of this sort and is very unlikely to plac pressure on 
its nominees to support any particular course of action. Noneteless, when 
important decisions are being made about matters on which he ELB or

42 Education (NI) Order 1998.
43 Sch. 6 para. 2 to the 1986 Order substituted by Sch. 2 of the 1993 Order.
44 Sch. 6 para. 4(4)(B)(ii) and Sch. 6 para. 5(2)(B)(i) to the 1986 Order substitud by Sch. 2 to 

the 1993 Order.
45 Sch. 4 para. 5(4) to the 1986 Order substituted by art. 89 of the 1989 Order.
46 Brunyate v ILEA [ 1989] 2 All ER 417, 420
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Department may have an interest, nominees of the Department and ELB will 
benefit from a clear understanding about the nature of their role on the Board 
of Governors.

Elections
3.18 All Boards of Governors contain members elected by assistant 
teachers and parents.47 All elections must be by secret ballot. In controlled 
schools the arrangements for the election will be made by the ELB.48 In 
maintained schools, voluntary grammar schools and grant-maintained 
integrated schools, the arrangements for the ballot must be made by the Board 
of Governors.49 In all cases election arrangements are subject to the approval 
of the Department.50 The election procedure is not prescribed by statute. The 
only statutory requirement is that the ballot is secret. Complaints about 
irregularities in balloting procedures cannot be made by way of judicial 
review. In 7? v Northampton CC, ex parte Gray the English High Court said 
that the court could strike out the decision but not remedy it and that the 
appropriate remedy was a complaint to the Secretary of State under section 99 
of the Education Act 1944.51 On this basis, complaints about election 
procedures in Northern Ireland should be made to the Department under 
article 101 of the 1986 Order.
3.19 The assistant teacher must be elected by other assistant teachers in the 
school or schools represented by the Board. For these purposes the term 
assistant teacher does not include the principal or a temporary or part-time 
teacher.52 This means that people falling into these categories cannot stand for 
election and cannot vote in the election. The assistant teacher must also be 
currently employed at the school and will cease to hold office when they are 
no longer employed by the school. The role of the assistant teacher is not 
prescribed in the legislation. In particular, they are not bound to represent the 
interests of the majority of the other teachers. Although, they are elected by 
the other teachers, it would seem from the case of Brunyate v ILEA discussed 
above that they can make independent decisions in the same way as other 
governors. If teachers are unhappy with the participation of the teacher 
governor, their remedy is to vote for someone else at the next election.
3.20 The elected parent representative must be a parent of a child attending 
the school and must be elected by the parents of pupils attending the school. 
A parent includes a guardian and every person who has actual custody of the 
child. Departmental guidance emphasises that each eligible parent is entitled 
to nominate candidates to vote and to stand for election.53 Participation must 
not be restricted to one parent per family. The Department is also committed 
to “securing the maximum participation by parents in the management of

47 This applies even in voluntary grammar schools which receive no capital funding from the 
state. In such cases the schools must have either one or two elected parents and assistant 
teachers, depending on the size of the full Board (Sch. 7 to the 1989 Order).

48 Sch.4 para. 6(4) to the 1986 Order.
49 Sch.5 para. 2(4) to the 1986 Order substituted by Sch. 2 to the 1993 Order.
50 DENI Circular 1993/35 provides guidance as to the procedures to be followed.
51 The Times, 10 June, 1986
52 Sch.4 para. 7 to the 1986 Order.
53 DENI Circular 1993/35.
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schools”.54 Difficulties arise because the number of parents standing for 
election is often less than the number of vacancies on the Board. The 
government’s intentions regarding parental involvement in schools are 
frequently not matched by a willingness on the part of parents to volunteer 
their services. In order to address this, in 1989 Boards were given the power 
in such cases to make up the required number of parent members through 
direct appointments by the voting members of the Board.55 In doing this the 
Board is under a duty to appoint a person who is a parent of a registered child 
at the school where it is reasonably practicable to do so. A person appointed in 
this way will be treated as if he or she had been duly elected by parents of 
pupils at the school.

Co-options
3.21 In all grant-aided schools, the voting members of the Board of 
Governors may co-opt up to three extra members onto the Board.56 When a 
Board of Governors is considering co-options, it must co-opt someone from 
the local business community if no member of the Board of Governors is a 
member of the local business community or if the Board considers it desirable 
to increase the number of members who are business people. Apart from this, 
the co-options are at the discretion of the Board. All Boards of Governors 
would benefit from financial or legal expertise. However, many Boards 
would have difficulty securing such appointments. The co-optees do not have 
voting rights so as to preserve the general balance of power between the 
various other appointments.

The principal
3.22 The principal of the school is a member of the Board of Governors. 
He or she is entitled to attend and take part in any meeting. He or she is not 
however entitled to vote on any question. In spite of this lack of voting 
power, the principal is usually the most influential person on the Board. 
Research has shown that few decisions actually go to a vote and instead most 
Boards of Governors tend to approve the recommendations of the principal.57 
If the principal is absent or unavailable, the Board may invite the vice
principal or person performing the duties of the principal to attend any 
meeting of the Board.58 That person may take part in the meeting but may not 
vote on any question.

ELIGIBILITY FOR APPOINTMENT
3.23 There is only one general restriction on eligibility for appointment to 
the Board of Governors of a school. That is that a person cannot hold office 
on more than three Boards of Governors without the approval of the

54 DENI, Proposals for Reform (1988) p.7.
55 Art. 13 (3A-D) of the 1986 Order substituted by art. 121 of the 1989 Order.
56 Art. 122 of the 1989 Order.
57 McKeown, Byrne and Barnett, 'An Initial Analysis of the Impact of Formula Funding and 

Local Management of Schools on the Management of Northern Ireland Schools' (1996, 
University of Ulster), para. 2A. 1.1.

58 Art. 13(6) of the 1986 Order.
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Department.55 The limitation on membership applies to appointments by the 
Department, the ELBs and the election of parent members. An exception is 
generally made for other appointments. Other restrictions on the membership 
of the Board may be set out in the scheme of management. It is normal 
practice for the following persons to be disqualified from membership: those 
employed at the school (other than the elected assistant teacher); persons 
convicted of certain criminal offences within the previous five years and 
people adjudged bankrupt. In controlled schools, the legislation states that 
any question as to the right of any person to be, or to nominate a member of 
the Board of Governors shall be decided by the Department whose decision 
shall be final.60 There is no equivalent provision for other schools. However, 
this is probably unnecessary given that such appointments are administered 
through the Department

DURATION AND TERMINATION OF APPOINTMENTS
3.24 Appointments are normally for a period of four years although a 
person can be repeatedly re-appointed to office. A member can resign at any 
time. There are specified circumstances in which an appointment will 
terminate prematurely. First, an assistant teacher who has been elected onto 
the Board must cease to be a member once they are no longer employed by the 
school.61 On the other hand an elected parent member can continue to be a 
member of the Board even where they are no longer a parent of a child 
registered at the school.62 Secondly, as described earlier in this chapter, the 
general members of the Board of a voluntary school will cease to hold office if 
there is a change in the capital funding arrangements for the school. The same 
people may however be re-appointed to the newly constituted committee. The 
scheme of management may also specify circumstances in which an 
appointment will end. This will normally include the power to terminate 
membership when a member has failed to attend a set number of meetings 
(usually three) unless the Board is satisfied that there was good cause for the 
absence. In Brunyate v ILEA the House of Lords made it clear that 
nominating authorities could not remove their nominees from office simply 
because they had not complied with the wishes of the authority.63 Instead, 
governors could only be removed by their nominating authorities to the extent 
that it was necessary to prevent the policy of the legislation being frustrated. 
This might occur where the governors are negligent or deliberately obstructive 
in the exercise of their functions.

OPERATION OF THE BOARD
3.25 The operation of the Board of Governors in schools in Northern 
Ireland is regulated by a scheme of management which all schools must have. 
This is to be contrasted with the position in England and Wales where the 
operation of the Board of Governors is regulated by statute. The Education 
(School Government) Regulations 1989 prescribe the membership, procedure

55 Art. 12 of the 1986 Order amended by art. 37 of the 1993 Order.
60 Art. 10(4) of the 1986 Order.
61 Ibid art. 13(4).
62 Art. 13(5) of the 1986 Order.
63 [1989] 2 All ER 417.
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and voting rights in Boards of Governors in England and Wales. There is no 
specific reason for the less formal approach taken in Northern Ireland. 
However, it might be presumed that the size of the jurisdiction and the 
different management structures in place are such that there is perceived to be 
less need for formal legal regulation.

Scheme of management
3.26 Every grant-aided school is required to have a scheme of 
management.64 This is a document which sets out how a school is to be 
managed. More particularly, it defines the membership and procedure of the 
Board of Governors. The responsibility for preparing the scheme of 
management varies according to the nature of the school. ELBs must prepare 
the scheme of management of controlled schools and maintained schools 
(other than Catholic maintained schools) in consultation with the Board of 
Governors, trustees or managers of the school.65 The CCMS must prepare the 
scheme of management of Catholic maintained schools in consultation with 
the trustees or managers of the school and the ELB.66 Boards of Governors 
have responsibility for preparing the scheme in voluntary schools and grant- 
maintained integrated schools.67 In each case the persons or body responsible 
must take into account guidance given by the Department as to the provisions 
that it regards as suitable for inclusion in the scheme. The scheme of 
management must include provision for the membership and procedure of the 
Board of Governors and the exercise of statutory functions by the Board and 
principal. The scheme must also set out provisions requiring the Board of 
Governors to: prepare a disciplinary policy (art. 124 of the 1989 Order); 
produce an annual report (art. 125 of the 1989 Order); hold an annual parents 
meeting (art. 136 of the 1989 Order) and prepare a school development plan 
(art. 13 of the 1998 Order).
3.27 The scheme must be submitted to the Department for approval.68 The 
submission should contain information as to the results of any required 
consultations. The scheme does not come into effect until the Department has 
given its approval and the Department may approve with such modifications 
as it thinks fit after consulting the party who has submitted the scheme. If a 
scheme has not been submitted or the Department considers that the scheme 
submitted is not in accordance with its guidance, it may, after consultation, 
impose its own scheme of management. The scheme of management may be 
revised at any time but revisions are also subject to Departmental approval.

Meetings
3.28 The scheme of management will also specify the procedure to be 
followed at meetings. This will normally include the frequency of meetings: 
the order of business; the election of a chairman; the appointment of the 
secretary; declarations of interest; rules of debate and the minutes. The

64 Art. 9A of the 1986 Order inserted by art. 123 of the 1989 Order.
65 Ibid art. 9B(l)and(2).
66 Ibid an. 9B (4)-(5).
67 Ibid art. 9B(6).
68 Ibid art. 9C and 9D.
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proceedings of the Board of Governors will be valid even where there is an 
unfilled vacancy or where there has been a defect in the appointment, election 
or nomination of any member.69 Moreover, if an election or nomination has 
not or cannot be effected, the Board of Governors will be regarded as fully 
constituted. Any provision which relates to the quorum for a meeting is not 
affected in either of these circumstances.
3.29 In normal circumstances all members of the Board are entitled to 
attend meetings. There is only one situation in which a member is required by 
statute to withdraw from a meeting. This is where a Board has joint 
responsibility for two schools and an issue is being discussed which is 
exclusive to one of the schools. In such circumstances, the principal of the 
other school is not entitled to attend or take part in any meeting.70 However, 
the school’s scheme of management may specify other circumstances in which 
members should withdraw from the meeting. This will normally exclude any 
person who has a direct interest, pecuniary or otherwise, in the issue being 
discussed. In Great Britain, the Education (School Government) Regulations 
1989 prescribe the circumstances in which a governor may be required to 
withdraw from a meeting. Northern Ireland does not have equivalent 
legislation. However, the right of all governors to participate should be given 
careful consideration so as to avoid any allegations of bias in the decision
making processes.
3.30 In determining whether a decision might be invalidated on the basis of 
‘bias’ the courts employ one of two tests: is there a real likelihood of bias or is 
it sufficient that a reasonable person would think that the decision-maker 
might be biased? In practice, the answer to both questions is usually the same. 
If there is considered to be a possible bias in the decision-making process, the 
decision of the Board of Governors could be challenged by way of judicial 
review. It is important for the Board to consider its composition carefully 
when taking decisions. An obvious example of bias would be where the 
elected teacher had a direct involvement in the issue being considered (e.g. 
they had been attacked by a pupil) and the Board of Governors is then 
considering whether the pupil should be expelled for the incident. However, 
generally speaking the two key forms of potential bias arise when a governor 
has a family connection or pecuniary interest in any issue being discussed. 
These are considered below.

Family connections
3.31 All of the schemes of management define family relationships to 
include the following: spouses and co-habitees; parents; grandparents; 
grandchildren; sons and daughters; brothers and sisters; first cousins; uncles 
and aunts; nephews and nieces and equivalent step-relationships. In practice, 
issues about family relationships may arise in two contexts. The first relates 
to employment matters within the school, including appointments, terms of 
employment, promotions, discipline, resignation and retirement. The second 
area where a family connection may be relevant is where the Board is 
considering disciplinary action against a pupil and the governor has a family

69 Art. 13 of the 1986 Order.
70 See, for instance, in relation to controlled schools, Sch. 4 para. 1(2) to the 1986 Order.
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connection to that pupil or to another pupil involved in the incident. For 
instance, it would be inappropriate for a governor to take part in a meeting 
discussing an expulsion if he or she was related to the pupil being discussed or 
related to another pupil who had been a victim of the pupil whose conduct 
were being considered.

Pecuniary interests
3.32 All of the schemes of management require a governor to withdraw 
from a meeting if he or she has any direct or indirect pecuniary interest in the 
issue being discussed. One obvious illustration of this is where the governors 
are considering entering into a commercial relationship with a company to 
which one of the governors is connected. However, in practice, the most 
common situation in which this is likely to arise is in discussions about the 
appointment and promotion of staff. In some situations, the possibility of bias 
will be apparent, for example where the discussion directly concerns the 
principal or teacher governor. However, it could also arise where a teacher 
governor may stand to benefit from the appointment of another member of 
staff. In Noble v ILEA the Court of Appeal found that the decision of a 
governing body to promote a teacher to deputy head was invalid because the 
teacher governor who had been at the interview was eligible for the post 
which the other teacher would vacate.71 In view of this most schemes of 
management require the teacher governor to withdraw if the meeting is 
discussing the appointment, promotion, transfer, conduct, discipline, 
resignation or retirement of any member of staff holding a post senior to his or 
her own. They will also normally exclude the teacher or principal from 
discussions surrounding the appointment of a successor.
3.33 Secondly, the composition of the Board should be considered where 
the school is contemplating a change of status. There have been several cases 
in Great Britain focusing on what is meant by a direct pecuniary interest in the 
Education (School Government) Regulations 1989 in the context of proposals 
for a change of status.72 In Bostock v Kay the Court of Appeal considered that 
teacher governors had a direct pecuniary interest in the outcome of proposals 
to change the status of the school to a City Technical College.73 However in R 
v Board of Governors of Small Heath School, ex parte Birmingham CC the 
court considered that a direct interest did not arise where the proposal was to 
transfer to grant-maintained status as the financial position of the teachers 
would not alter in such circumstances.74 This would presumably also be the 
case where a vote is taken to seek integrated status in Northern Ireland.

Voting rights
3.34 The voting members on the Board of Governors were identified in the 
tables earlier in the chapter (see post para. 3.07). The principal and co-optees 
are not voting members. There is only one situation specified by statute when 
certain members may not be entitled to vote. If the Board of Governors of a

71 (1984) 83 LGR 291.
72 Sch. 1 para. 2(4) to the 1986 Order.
73 The Times, 20 April 1989.
74 The Times, 14 August 1989.
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voluntary grammar school holds capital assets, elected members (parents and 
associate teachers) are not entitled to vote on any matter relating to the 
acquisition, disposal or management of such assets without the permission of 
the other members of the Board.75 In addition a governor will not be able to 
vote on an issue when he or she is required to withdraw from a meeting of the 
Board of Governors because of potential bias arising from family connections 
or pecuniary interests as described in the paragraphs 3.30-3.33. In practice, 
working relationships on Boards of Governors tend to be good with the result 
that few issues are ever put to a vote.76
Delegation of functions
3.35 It would be impracticable if every decision of a Board of Governors 
had to be taken at a meeting of the full Board. The Board is therefore 
permitted to delegate some of its duties to sub-committees which can include 
members who are not on the Board of Governors.77 The scheme of 
management must specify which functions may be delegated and the 
membership and procedure of any sub-committees. It is common practice to 
have sub-committees for the following functions: finance; salaries; and 
appointments.78 The Board can also delegate functions to the school principal. 
These must also be specified in the scheme of management. The scheme of 
management will specify which functions cannot be delegated either to a sub
committee or to the principal. These will usually include: drawing up 
admissions criteria; preparing the disciplinary policy; the co-option of 
governors; and the publication of information. In practice, however, it appears 
that many of these functions are not carried out by the full Board of Governors 
and are in fact left to the principal.79 This is in spite of the fact that a failure 
to carry out specific statutory responsibilities could leave the decision open to 
challenge under article 101 of the 1986 Order or by way of judicial review.

Boards with joint responsibility for more than one school
3.36 A Board of Governors can have responsibility for more than one 
primary school (other than a nursery school).80 This is likely to occur in small 
rural primary schools where it may be difficult or impractical to find sufficient 
members to serve on more than one Board. In controlled primary schools, the 
decision to group schools together in this way is taken by the ELB and is 
subject to approval by the Department.81 In maintained primary schools the 
Board of Governors of each school must request that the schools are grouped 
together under one Board. In Catholic maintained schools the decision is 
taken by the CCMS.82 In other maintained schools, the decision is taken by

75 Sch. 6 para. 3(8) and Sch.7 para.2(6) to the 1986 Order.
76 McKeown, Byrne and Barnett, An Initial Analysis of the Impact of Formula Funding and 

Local Management of Schools on the Management of Northern Ireland’s schools: A Schools' 
Perspective (\996 University of Ulster), p.12.

77 Art. 9A of the 1986 Order, inserted by art 123 of the 1989 Order.
78 See McKeown et al, op cit, p. 13.
19 Ibid p.14.
80 Sch. 4 para.l and Sch. 5 para.1(2) to the 1986 Order.
81 Art. 10(2) of the 1986 Order.
82 Art. 1 l(3)(a) of the 1986 Order substituted by Sch. 2 to the 1993 Order.
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the ELB.83 In both cases, a decision to group primary schools under the 
management of one Board of Governors is subject to Departmental approval.
3.37 Where a Board of Governors has responsibility for more than one 
school, the principal of each school is normally entitled to attend meetings. 
However, where the matter being discussed relates exclusively to one school, 
the principal(s) of the other school(s) is (are) not entitled to attend or take part 
in the meeting.84 Difficulties may arise in situations where an issue is being 
discussed which potentially affects both schools (e.g. a discussion over a 
merger or a prospective closure). Unless otherwise provided in the scheme of 
management, and subject to the rules about bias (see paras. 3.30 - 3.33), it 
would seem that in such circumstances both principals are entitled to attend 
and take part in discussions but not to vote.
3.38 Elected representatives (i.e. teachers and parents) are elected from a 
pool of people in both schools. Given that there is often only one assistant 
teacher elected onto the Board, one school will inevitably not have an assistant 
teacher on the Board. Both controlled and maintained primary schools have 
two elected parent members. Although it would seem appropriate, there is no 
stipulation that one should be elected from each of the schools which have 
been grouped together.

FUNCTIONS OF THE BOARD
3.39 Boards of Governors have a wide range of responsibilities. These will 
be looked at in individual chapters of the book. They include: admissions; 
discipline; attendance and the curriculum. However, there are three general 
management functions which will be considered in this chapter. The first two 
are the production of the annual report and the holding of an annual parents’ 
meeting. Both functions were introduced in 1989 as part of the government’s 
attempt to increase accountability to parents. The third general function is the 
production of the school development plan, a requirement introduced by the 
1998 Order.

Annual report
3.40 As part of the drive to ensure increased accountability to parents, the 
1989 Order placed Boards of Governors under a duty to produce an annual 
report.85 This must contain certain prescribed information. This includes: the 
date, time, place and agenda of the next annual general meeting; the name and 
membership status of each member of the Board of Governors; the date on 
which individual member’s terms of office come to an end; the name of the 
chairman and secretary; arrangements as to the next elections onto the Board; 
a financial statement; specified information about the school’s performance of 
its obligations in relation to children with special educational needs; and the 
steps which have been taken by the Board to develop the school’s links with 
the community and to promote Education for Mutual Understanding. Since 
1998 schools have been under a requirement to include a general description 
of the arrangements made for the security of the pupils and staff at the school

™ Ibid an. 1 l(3)(b).
84 Sch. 4 para.l(2) and Sch. 5 paras.2(3) and 3(4) to the 1986 Order.
85 Art. 125 of the 1989 Order.
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and the school premises.86 This requirement was introduced in England and 
Wales as one of a number of measures designed to alleviate public concern 
following the tragedy at Dunblane. It is also of significance to parents in 
Northern Ireland, since it is apparent that schools in this jurisdiction are not 
immune from violent intrusions.
3.41 The Board must take such steps as are reasonably practicable to 
secure that a copy of the report is given to the parents of all pupils registered 
at the school and all staff employed at the school and that copies are available 
for inspection at the school. If the report is to be considered at the annual 
meeting of parents, copies should be given to parents not less than two weeks 
before the meeting. This is designed to give parents a chance to read the report 
and to formulate a response should they wish to raise an issue at the meeting.

Annual parents’ meeting
3.42 The Board of Governors is under a duty to hold a parents’ meeting 
once a year.87 The meeting is open to all parents of registered pupils. Other 
persons including assistant teachers may be invited by the Board to attend. 
The purpose of the meeting is to discuss the annual report and any other 
matters relating to the discharge of duties by the school, the ELB, the CCMS 
or the Department. The procedure for the meeting must be set down in the 
scheme of management. The elections of parent governors to the Board of 
Governors may also be conducted at the annua! meeting. In practice, meetings 
tend to be very sparsely attended. Research commissioned by the Department 
concluded that the meeting held almost no attraction for parents and played 
only a “cosmetic role” in fostering school accountability to the parent body.88

School development plan
3.43 The scheme of management of each grant-aided school must provide 
for it to be the duty of the Board of Governors of the school to prepare, and 
from time to time revise, a school development plan.89 This obligation was 
introduced as one of a number of measures designed by the Labour 
government in its efforts to raise standards in schools. The obligation to 
prepare the plan has been effective from 1 September 1999. In preparing the 
plan, the Board of Governors must consult the school principal and have 
regard to any guidance given by the Department, the ELB for its area and the 
CCMS (where the school is a Catholic maintained school).90 The governors 
must also have regard to the findings of any inspection of the school under 
article 102 of the 1986 Order. Regulations to be issued under the 1998 Order 
will specify the matters to be dealt with in the plan; the period for which the 
plan is to have effect; the manner of publication; and the requirements in 
relation to revision.

86 Art. 125(2)(a) of the 1989 Order, substituted by art. 15 of the 1998 Order.
87 Art. 126 of the 1989 Order.
88 McKeownet al, op cit, p.121.
89 Art. 13(1) of the 1998 Order.
90 Ibid art. 13(2)(a) and (b)(i).
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GOVERNORS’ RESPONSIBILITY FOR FINANCE
3.44 Each grant-aided school receives a proportion of the geneischools 
budget from its ELB. The sum allocated to each school is referreo as the 
school’s budget share.91 The precise allocation is determined by formula 
which takes into account factors such as numbers, ages of the childrand the 
number of children with special educational needs.92 Every ELB is mired to 
prepare a scheme for the financing of grant-aided schools in its a. The 
scheme must include details of: each school’s share of the generschools 
budget and, in the case of controlled and maintained schools, the prcion for 
delegating the schools’ budget share to each Board of Governors. Tscheme 
is subject to the Department’s approval.93
3.45 The rules governing Boards of Governors’ obligations in ition to 
this finance are now contained in the 1998 Order. Controlled and rntained 
schools receive their finance from the ELB for the area. Currentlyduntary 
grammar schools and grant maintained integrated schools receive th budget 
allocation directly from the Department. When the 1998 Ordes fully 
implemented, these schools will receive their grants from their hi ELB. 
However, the way in which this money is transferred from ELBs toiards of 
Governors will differ between controlled and maintained schools cthe one 
hand and voluntary grammar and GMI schools on the other. In contled and 
maintained schools Boards of Governors receive their money ough a 
scheme of financial delegation (in which ultimate control still rest/ith the 
ELB who may reclaim control if there are problems). In voluntaryammar 
schools and GMI schools the money will be paid as a grant by thtLB. If 
there are problems, finance can be withdrawn completely but the El cannot 
assume responsibility for the management of the school.
[N.B. The analysis which follows is based on Part VII of the Educon (NI) 
Order 1998 which is not in force at the time of writing?*]

Controlled and maintained schools
3.46 The 1989 Order made a radical change to the financial arrtements 
in controlled and maintained schools through the implementation o policy 
known as Local Management of Schools (LMS). Under LMS a dget to 
cover the school’s annual running costs is delegated by the ELB to Board 
of Governors of the school to spend as it sees fit. The rationale rerlying 
LMS is that budgetary control allows Boards of Governors to be morlexible 
and responsive to the individual needs of their schools. Researchdicates 
that schools believe that LMS has obtained its key objectives in thschools 
can determine their own priorities, target resources and control theitaffing 
arrangements.95 On the downside, LMS has meant an increased vime of

91 Ibid art. 44. 
n Ibid art. 50.
93 Ibid arts.47-48.
94 With the exception of art. 70(5), (6) and (8).
95 McKeown et al, op cit p.147.



School Government 85

administration and schools have ongoing concerns about the level of 
funding.96

Financial delegation
3.47 Each financial scheme prepared by an ELB must include provision 
requiring the ELB to delegate the management of the school’s budget share to 
the Board of Governors of controlled and maintained schools. If financial 
delegation is required in relation to such a school, the ELB must put the 
school’s budget share at the disposal of the Board of Governors to be spent for 
the purposes of the school (unless the right of delegation has been suspended 
under article 55 of the 1998 Order discussed below). Any sums given to 
Boards of Governors may be given subject to conditions imposed by the ELB 
under the scheme.97 Subject to this, the Board of Governors is entitled to 
spend the sum made available to it as it thinks fit for the purposes of the 
school.98 The Board of Governors may delegate the power to spend the sums 
allocated to the principal of the school to such extent as is permitted by the 
scheme.99 The members of the Board of Governors will not incur any personal 
liability in respect of anything done in good faith in the exercise or purported 
exercise of their powers in relation to the expenditure of the budget.

Suspension of delegation to schools
3.48 The right of financial delegation gives schools complete control over 
substantial sums of money. It is quite possible that not all Boards of 
Governors will be capable of managing that money effectively, a concern 
which is borne out by research which indicates that many schools feel that 
they have not received sufficient training to carry out their duties properly.100 
In view of this, the legislation gives ELBs the power to suspend the system of 
financial delegation to a school. An ELB can do this where it appears that the 
Board of Governors has been guilty of a substantial or persistent failure to 
comply with any requirements of the scheme or is not managing the 
appropriation or expenditure of the money in a satisfactory manner.101 The 
ELB must give the Board of Governors one month’s notice of the suspension. 
This notice shall specify the grounds for the suspension and the particulars of 
the alleged failure to comply with any requirements or conditions applicable 
under the scheme. A copy of the notice shall be sent to the principal, the 
Department and the CCMS if the school is a Catholic maintained school. The 
ELB may withdraw the notice at any time before the expiry of the period of 
notice and if it does so must notify the relevant parties accordingly. In 
exceptional cases, the ELB can suspend the right without giving one month’s 
notice.102 This is possible where the ELB considers it necessary by reason of 
gross incompetence or mismanagement on the part of the Board of Governors 
or some other emergency. In these cases, the ELB must give the Board of

96 Ibid p.150.
97 Art. 53 of the 1998 Order.
98 Ibid art. 54(5)(a).
99 Ibid art. 54(5)(b).
100 McKeown et al, op cit p. 152.
101 Art. 55(1) of the 1998 Order.
102 Ibid art. 55(4).
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Governors, the Department and CCMS (where appropriate) written 
notification of its actions and the reasons for it.
3.49 Once a notice is issued the ELB is no longer under the obligation to 
put a sum of money at the disposal of the Board of Governors. The 
suspension effectively removes the school’s right to manage its own finances. 
All suspensions must be reviewed at the beginning of the financial year.103 The 
Board of Governors, principal and CCMS (where appropriate) must be given 
an opportunity to make representations on the suspension. The ELB must 
consider the representations and revoke the suspension if appropriate. A 
revocation will take effect from the beginning of the next financial year. The 
Board of Governors has a right to appeal to the Department against the 
imposition of the suspension or the ELB’s refusal to revoke the suspension.104 
The Department will have regard to the gravity of the default and the 
likelihood of its continuance or recurrence and may allow or reject the appeal 
accordingly.

Special schools
3.50 The rules on financial delegation in special schools are different from 
other controlled and maintained schools. They are subject to regulation by the 
Department. The Department may issue regulations requiring or authorising 
schemes for special schools.105 These regulations may include provision for the 
delegation of the school’s budget share from the ELB to the Board of 
Governors.
3.51 Special schools which are not covered by a scheme for delegation will 
nevertheless receive a sum of money to be spent by the Board of Governors on 
such heads of expenditure as the ELB may specify or the Department 
directs.'06 The Board of Governors must comply with any reasonable 
conditions of the ELB when spending the money and may delegate to the 
principal its power to spend the sum.107 The individual members of the Board 
of Governors are protected from personal liability for anything done in good 
faith for the purposes of the school.108 The ELB may with one month’s notice 
suspend the Board of Governors’ right to have a sum given to it if there has 
been a substantial or persistent failure to comply with any conditions of the 
ELB or if the governors are not managing the money in a satisfactory 
manner.109 The right to manage the money may be removed during the notice 
period if the ELB considers it necessary by reason of gross incompetence or 
mismanagement on the part of the Board of Governors or other emergency."0

Voluntary grammar schools

103 Ibid art. 56.
'M Ibid an. 57. 
m Ibid an. 59. 
m Ibid an. 60(1).

Ibid an. 60(2).
108 Ibid art. 60(3).
109 Ibid art. 60(6)-(8).
110 Ibid an. 60 (9)-(ll).
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3.52 ELBs make grants to voluntary grammar schools to cover the 
maintenance costs of the school apart from costs for premises and 
equipment."1 These grants are subject to such conditions as the ELB may 
determine with the approval of the Department.112 Subject to this, the Board of 
Governors may spend the sums received as it thinks fit for the purposes of the 
school and may delegate this power to the principal."3 The members of the 
Board of Governors will not incur any personal liability in respect of anything 
done in good faith in the exercise or purported exercise of their powers in 
relation to the expenditure of the budget."4

Withdrawal of maintenance grants
3.53 The Department may give the Board of Governors a notice in writing 
that the duty to pay a maintenance grant will cease."5 As a general rule, the 
Board of Governors must have at least two years’ notice and the Department 
must consult with the Board of Governors and ELB before issuing a notice."6 
However, these obligations do not apply where the Department is satisfied that 
the school as currently constituted or conducted is unsuitable to continue as a 
voluntary grammar school on one of a number of specified grounds. These 
are: that the number of registered pupils at the school is too small for 
sufficient and suitable education to be provided at reasonable cost; that the 
Board of Governors has failed for a significant period of time to carry out its 
duties under Part III of the 1989 Order; or that the Board of Governors has 
been guilty of a substantial or persistent failure to comply or secure 
compliance with any other requirement or provision of the Education Orders 
or other statutory provision."' If the Department issues a notice on one of 
these grounds, it must state the grounds in the notice along with “full 
particulars” of the matters relevant to each ground."8
3.54 If any of the matters stated in the notice are irremediable, the notice 
will specify the date on which the ELB will no longer be under an obligation 
to pay maintenance grants. However, if the matters can be redeemed, the 
notice will state: that the ELB’s duty will cease unless the matters are 
remedied; specify the measures which the Department considers are necessary 
to remedy the matters; and specify a time not less than three months from the 
date of the notice within which the Board of Governors must take the 
measures."9 If the Board of Governors fails to take the measures within the 
specified time, the Department will issue a further notice within two months 
which will either extend the time or, after consulting the relevant ELB, give 
notice that the duty to pay a maintenance grant will cease on a specified

111 The Board of Governors can also apply for grants for capital costs.
112 Art. 61(4) of the 1998 Order.
113/fc/o'art. 61(6).
1,4/Wat art. 61(7).
115 Ibid art. 62.
116 Ibid art. 62(2).
"1 Ibid an. 62(3).
"* Ibid art. 62(4).

Ibid art. 62(6).
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date.120 The Department has the power to withdraw or vary any of the notices 
it issues.121 It must give copies of all notices issued to the relevant ELB.

Grant-maintained integrated schools
3.55 Grant-maintained integrated schools have a large degree of autonomy 
over the management of school finances. However, when the Education (NI) 
Order 1998 is implemented fully, they will receive a grant to meet their 
running costs from the ELB for their area rather than the Department. There 
are no specific provisions as to the management of this finance other than the 
fact that the payment of grants subject to conditions as the ELB may 
determine with the approval of the Department.122 Subject to this, the Board of 
Governors may spend the sums received as it thinks fit for the purposes of the 
school and may delegate this power to the principal.123 The members of the 
Board of Governors will not incur any personal liability in respect of anything 
done in good faith in the exercise or purported exercise of their powers in 
relation to the expenditure of the budget.124

Withdrawal of maintenance grants
3.56 The Department may give the Board of Governors a notice in writing 
that the duty to pay a maintenance grant will cease.125 As a general rule, the 
Board of Governors must have at least two years notice and the Department 
must consult with the Board of Governors, ELB and CCMS before issuing a 
notice.126 However, these obligations do not apply where the Department is 
satisfied that the school, as currently constituted or conducted, is unsuitable to 
continue as a voluntary grammar school on one of a number of specified 
grounds. These are: that the number of registered pupils at the school is too 
small for sufficient and suitable education to be provided at reasonable cost; 
that the Board of Governors has failed for a significant period of time to carry 
out its duties under Part III of the 1989 Order; that the Board of Governors has 
been guilty of a substantial or persistent failure to comply or secure 
compliance with any other requirement or provision of the Education Orders 
or other statutory provision; or that the school is not attended by reasonable 
numbers of both Protestant and Roman Catholic pupils.127 If the Department 
issues a notice on one of these grounds, it must state the grounds in the notice 
along with “full particulars” of the matters relevant to each ground.128
3.57 If any of the matters stated in the notice are irremediable, the notice 
will specify the date on which the ELB will no longer be under an obligation 
to pay maintenance grants. However, if the matters can be redeemed, the 
notice will state: that the ELB’s duty will cease unless the matters are 
remedied; specify the measures which the Department considers are necessary

120 Ibid art. 62(7).
121/6W art. 62(8)-(10).
122 Ibid art. 63(4).
123 Ibid art. 63(6).
124 Ibid art. 63(7).
125 Ibid art. 63. 
m Ibid art. 63(2). 
nl Ibid art 63(3).
128 Ibid art. 63(4).
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to remedy the matters; and specify a time not less than three months from the 
date of the notice within which the Board of Governors must take the 
measures.129 If the Board of Governors fails to take the measures within the 
specified time, the Department will issue a further notice within two months 
which will either extend the time or, after consulting the relevant ELB, give 
notice that the duty to pay maintenance grant will cease on a specified date.130 
The Department has the power to withdraw or vary any of the notices it 
issues.13 It must give copies of all notices issued to the relevant ELB.

LEGAL STATUS
3.58 Until 1996, Boards of Governors did not have a recognised legal 
status. This meant that individual governors could be the subject of legal 
action. Article 40 of the Education (Nl) Order 1996 states that all Boards of 
Governors constituted in accordance with Part III of the 1986 Order are 
constituted as a body corporate. The provision took effect from September 1 
1996 and applies to all grant-aided schools other than grant-maintained 
integrated schools. Grant-maintained integrated schools automatically have 
corporate status from the date on which the proposal to become grant- 
maintained integrated is implemented.132 A Board of Governors has an official 
name which is “The Board of Governors of...” with the name of each school 
for which it has responsibility in alphabetical order.133 The Board also has an 
official seal which must be authenticated by the chairman or some other 
member authorised by the Board and one other member. The primary effect 
of incorporation is that Boards of Governors form a single legal entity which 
is distinct from that of the individual members of the Board. In effect, this 
means that the Board can sue and be sued in its own name. On incorporation 
all property, rights and liabilities attributable to the Board of Governors before 
incorporation vest in the body corporate. Schedule 4 to the 1996 Order 
specifies the impact of incorporation on matters such as rights and liabilities 
under contracts of employment and data protection. The schedule also makes 
provision in the event of the dissolution of a Board of Governors and the 
division of property rights when a school ceases to be under the management 
of a Board which has responsibility for more than one school.
3.59 Membership of a Board of Governors is an onerous task not just 
because of the wide range of obligations involved but because many of the 
decisions taken are subject to challenge. The potential legal liability of the 
Board of Governors as a body corporate is significant. There are an increasing 
number of legal actions involving governors, particularly in the areas of 
school admissions and discipline. However, the potential liability of 
individual governors is not as marked. One commentator has observed that 
“governors need not fear if they act at all times reasonably, and with 
reasonable diligence. It would indeed be odd if it were not so”.134 Individual

129 Ibid art. 63(6).
130 Ibid art. 63(7).
131 Ibid art. 63(8)-(10).
132 Art. 72 of the 1989 Order.
133 Art. 40(6) of the 1996 Order.
134 Hyams, ‘The potential liabilities of governors of education institutions’ (1994) 6 Education 

and the Law 191, at 205.
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governors should rarely be held personally liable for their actions, tuite 
clearly, few would volunteer their services if it were otherwise.

DISPUTES WITH EDUCATION AND LIBRARY BOARDS 
AND/OR THE DEPARTMENT

3.60 All grant-aided schools will co-operate with their local ELB in miters 
such as finance, special needs etc. Disputes are inevitable, particular in 
voluntary schools where the relationship between the ELB and the schol is 
less direct. If a dispute between an ELB and the trustees or managersrf a 
voluntary school cannot be resolved between the parties, either party can jfer 
the issue to the Department.135 This is possible even where the exercise cthe 
statutory power or duty which forms the basis of the dispute is contipent 
upon the opinion of either party. The Department’s decision in such mattrs is 
final.
3.61 There is no specific statutory procedure for handling disputes befeen 
individual Boards of Governors and the Department. Disputes can ari; in 
relation to matters such as funding or school admission numbers or changs in 
status. In such cases, the Department has the power to issue a direction ithe 
Board of Governors is acting or proposing to act unreasonably with respet to 
any of its statutory functions. The direction can be enforced througlthe 
courts by an order of mandamus. Moreover, in exceptional circumstaces, 
where the Board of Governors has failed to discharge its functions the 
Department can appoint a person or persons to discharge the functions othe 
Board.136 If the Board of Governors is unhappy with a decision olthe 
Department, it may have recourse to an action for judicial review ilthe 
Department can be shown to have acted unreasonably, unfairly or unlawilly 
in the discharge of its functions.

135 Art. 100 of the 1986 Order.
136 Ibid art. 101(4).



CHAPTER FOUR

ADMISSIONS
INTRODUCTION

4.01 One of the key concerns of parents is that thei will be able to 
attend the school of their choice. This choice is influiby a number of 
factors including the school’s convenience to the hom existing family 
links as well as the school’s academic standards. He, prior to 1990 
admissions to grant-aided schools were administered bl education and 
library boards in a system which took limited accounte factors which 
motivated parents’ desire for a particular school. P were asked to 
indicate which school they wished their child to attut the ultimate 
decision was taken by the local ELB according to its geiolicy on school 
admissions. The Education Reform (NI) Order 1989 iced the concept 
of ‘open enrolment’ to Northern Ireland by transferrsponsibility for 
admissions to the Boards of Governors of individual sclnd by allowing 
parents to express a statutory preference as to the schoch they wished 
their child to attend. Boards of Governors were req>o comply with 
parental preference provided that there were vacant at the school. 
Article 44 of the 1986 Order expresses a general princip pupils shall be 
educated in accordance with the wishes of their parso far as it is 
compatible with the provision of efficient instruction e avoidance of 
unreasonable expenditure”. It is the application of the o which means 
that in practice some children will not be able to have jeation of their 
parent’s choice. All grant-aided schools have fixed adn and enrolment 
numbers which are determined primarily by the schoo/sical capacity. 
Although Boards of Governors generally cannot refuse aon if they have 
vacant places, if a school is oversubscribed, the Board is ;d to apply pre- 
established criteria to determine which children will bitted. This will 
inevitably mean that some children will be refused entry ular schools.
4.02 The policy intention underlying open enrolmento give parents 
more say in the choice of school for their child. Thenment’s stated 
intention was that the legislation should give effect to neral principle 
that “admissions to all primary and secondary schoolsd normally be 
constrained only by the existing capacity of their accomrnn”.' The idea 
was that parents could vote with their feet by expressireference for a 
school and the school could only refuse to admit the if it could not 
physically accommodate the numbers seeking admissions, although the 
legislation does not give parents an absolute right to hav<child educated 
at the school of their choice, their preference must be corwith unless all 
the available places at a school have been offered to chivith a stronger 
claim on the basis of the published criteria. This approa be contrasted 
with the system operating prior to 1990 which distribuildren between

1 The Way Ahead (DENI, 1988), para. 3.1.
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the various schools in the area and ensured to some extent that all sctols had 
a sufficient proportion of the intake to secure their ongoing viability, n order 
to help parents make their selection, the 1989 Order also required sctols and 
ELBs to provide specific information about the school, the adissions 
procedures and the school’s performance measured on the basis of number 
of criteria including attendance and examination performances.2 In thcase of 
secondary schools, information on the latter is published annually a'league 
tables’ which are intended to assist parents in selecting a school for thr child.
4.03 In England and Wales, the operation of open enrolment has railed in 
some schools closing due to falling rolls as parents exercise their pference 
and send their children to the schools which are perceived to : more 
successful. Critics have argued that this reduces rather than increasesarental 
choice. Moreover, pressure for places in popular schools has mnt that 
parents will go to considerable lengths to come within the admissioncriteria 
for popular schools. One of the most common of these is a criteric which 
gives priority to children living within a certain catchment area. In soe parts 
of England property prices have soared as parents rush to buy housi within 
the catchment area of successful schools. The pressure for placesi good 
schools is such that some parents are willing to falsify the informatii given 
on application forms.3 There has also been a rise in the popularity cchurch 
schools which are perceived to have better disciplinary and academirecords 
than ordinary state schools. Church schools in England and Wales gularly 
resort to the use of criteria which overtly select pupils on the bastof their 
religion, distinguishing between candidates on matters such as the pportion 
of church attendances.4 There have been a number of media repor which 
have highlighted a growing tendency for non-believing parents to nbrace 
religion as they attempt to get their child into the local Catholic or Circh of 
England school.5 The religious option is perceived by some parents be the 
only way of preventing their child from attending the local compnensive 
school if they do not have sufficient money to send their child to private 
school or object to private education on principle.
4.04 In Northern Ireland, open enrolment has operated snewhat 
differently as schools do not compete in the same way for pupils. Ti major 
difference here lies in the fact that open enrolment operates within system 
which is segregated in a number of respects. First, although Northerlreland 
has a large number of schools which are under the management and citrol of 
the local churches, schools do not use criteria which overtly select on e basis 
of religion. The reason for this is essentially practical. The system is ch that 
most Catholic parents send their children to Catholic schools al most 
Protestant parents send their child to controlled schools or school with a 
Protestant denominational ethos. There are sufficient numbers of botb/pes of 
schools to ensure that these preferences can be accommodated. Moover, it 
is widely recognised that there is no difference in the educational staiards in 
church schools and others. Instead, in Northern Ireland, the most siiificant 
influence on the operation of open enrolment is the fact that Northerlreland

2 Art. 42 of the 1989 Order.
3 See, L. Ward, ‘The parents who cheat for their children’, The Independent, 17 ApriP97.
4 M. Wroe, ‘Middle class prays for children’s education’, The Observer, 18 February 96.
5 See A. Me Elvoy, ‘Blessed are the left-footers’, The Spectator, 30 March 1996.
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continues to maintain the grammar/secondary divide. It ha been seen that 
attempts to introduce comprehensive schools in Northern Ireind have always 
met with failure.6 7 Given the mark of achievement wh;h ensues from 
selection on the basis of academic merit, many parents are kea that their child 
should attend grammar school. The consequence is that grarmar schools are 
generally oversubscribed. Most grammar schools use the cetrally organised 
transfer procedure tests (the successor of the old 11 plus)as the basis of 
selection. However, given the strength of parental desire for heir children to 
attend grammar schools, it is perhaps not surprising that this as turned out to 
be one of the most litigious areas of education law.
4.05 The 1989 Order established a statutory appeal tnunal to which 
parents can appeal a refusal to admit. In spite of this, ever summer since 
1990 there have been a number of judicial review actionsconceming the 
refusal to admit a child to the school of their parent’s choice In the case of 
grammar schools, the judicial review actions exposed the ifficulty which 
many schools ran into when they attempted to select pupilson the basis of 
ability using the results in the transfer procedure tests. In an dempt to clarify 
the use of the transfer procedure results, regulations were itroduced which 
prescribed the criteria to be used in such circumstance.8 These have 
effectively regulated the criteria for admission to gramiar schools to 
performance in the transfer procedure tests. However, thejudicial review 
actions also highlighted other weaknesses in the various systens employed to 
determine admissions with the result that the original provisms in the 1989 
Order were replaced by the Education (Nl) Order 1997 for amissions in the 
school year following June 1998. The new Order has r-structured the 
procedures for determining admissions and has further regmted the appeal 
process. It has also removed the statutoiy duty to comp! with parental 
preference under article 36 of the 1989 Order and introduced prohibition on 
schools from using the order of parental preference as one of reir admissions 
criteria. One of the intentions underlying the reforms wa to clarify the 
decision-making procedures and thus reduce the potential fc challenges by 
way of judicial review. Nevertheless, the decisions of the Torthern Ireland 
courts prior to the introduction of the 1997 Order contine to provide a 
valuable insight into the legal issues involved in the determiation of school 
admissions.
4.06 In spite of these efforts, every year there is a fresh bath of admission 
appeals followed by judicial review applications. One conseaence of this is 
that a number of schools are faced with bills for legal costs vhich they can 
scarcely afford. The judiciary appears to be conscious o this and has, 
somewhat unusually, expressed its concern about the prolifration of these 
actions. For instance in In re Holmes MacDermott LJ expresed a fear that 
“lawyers are capable of making even simple documents apper complex and 
confused”.9 If the challenges turn out to be unfounded, as ha often been the

6 See para. 1.11.
7 For a discussion of the judicial review decisions, see, Lundy, ‘Selections ability: lessons 

from Northern Ireland’ (1996) 8 Education and the Law 29.
8 The Secondary Schools (Admission Criteria) Regulations (NI) 1995. Thie have since been 

replaced by the Secondary Schools (Admission Criteria) Regulations (NI) 997.
9 Unreported decision of the High Court of Northern Ireland, 27 September 991.
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case, much money can be wasted from the school’s hard pressed resces on 
legal costs. One the strongest pleas for moderation was also rie by 
MacDermott LJ in In re Moore where he said:

“Each year the transfer procedures both delight and disappoint 
young children and their parents. Each year a number of appeals 
are brought by way of judicial review. It is important however to 
remember that such an application is not an appeal in the 
ordinary sense...Thus it must be remembered that disappointment 
is not itself a sound foundation for legal proceedings. Bringing 
vain proceedings does nothing but continue and increase existing 
anxiety and disappointment: it can be costly and frustrating.
Legal advisers should bear this in mind when advising 
disappointed parents.”10

4.07 In evaluating the success of the policy of open enrolment, high 
level of litigation in relation to admissions decisions might be interjed in 
one of two ways. First, it could be seen as an indication that parents ;more 
willing to exercise their rights to the full, an important element of topen 
enrolment philosophy. On the other hand, the level of litigation isso an 
indication that many parents have not had their choices met under thestem. 
The true picture could only be ascertained with a widespread sey of 
parents. That said, the reality is that most parents do get their child o the 
school of their choice. This is especially true for admission to primary tools. 
At secondary level the operation of the bi-partite system means that ental 
choice is severely constricted by legislation which determines en with 
reference to the child’s performance in the transfer procedure tests. Hever, 
even the much-prized Grade A does not guarantee entry into Ithern 
Ireland’s most popular schools. Moreover, parents wishing for a pcular 
form of education such as integrated or Irish medium may find tl their 
choices are restricted by the numbers of such schools available, this 
respects, open enrolment may have had a limited impact in terms of inasing 
parental say in the choice of school for their child.
4.08 The whole system of determining admissions would be transfoed if 
Northern Ireland was to abandon selection at secondary level. Tb are 
ongoing calls for the abolition of the grammar school system. The coaign 
was given a boost by the employment equality review undertaken by CHR. 
This called for a major review into the selective system which would isider 
the arguments in favour of the retention of selection against “its conlution 
to educational inequality prior to school leaving age and its lilting 
hindrance of employment equality in later life”." The government nonse 
was not to abolish selection but to commission research on the inct of 
selection and to look favourably upon proposals by parents to end selem in 
their area.12 Much will now depend on the attitude of the Assembly.13

10 [1994] NUB 111 (CA).
" SACHR, Employment Equality: Building for the Future (1997, The Stationery Of) Cm. 

3684 pp.36-40. '
12 Partnership for Equality (\998, The Stationery Office) Cm. 3890 p.20.
13 See furtherpara. 1.20.
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INFORMATION ON ADMISSIONS
4.09 The system of open enrolment is underpinned by a number of 
provisions which are intended to increase the amount of information available 
to parents about school admission procedures. Article 17 of the 1997 Order 
places ELBs and schools under a duty to supply parents with information 
which will assist them in making an informed choice of school for their child. 
ELBs are under a statutory duty to publish the following information: the 
arrangements for allowing parents to express their preference in relation to the 
school which they wish their child to attend; the arrangements for the 
admission to each grant-aided school in its area; and the arrangements for 
appealing admissions decisions.14 The published details of the arrangements 
for each school must include particulars of the school’s enrolment number; the 
school’s admission number for that school year; the respective functions of the 
Board of Governors and principal in relations to admissions; and the criteria 
for admission to the school.15 Article 17(3) of the 1997 Order states that 
Boards of Governors must publish such information as is required by 
regulations and such other information as it thinks fit. This can be done by the 
ELB on behalf of the Board of Governors. ELBs are also required to publish 
information on policy matters and other arrangements for primary and 
secondary schools in its area.16
4.10 In practice, each ELB will publish booklets describing the admission 
arrangements for each primary and secondary school in its area. These give 
details of the school’s admission number as well as the number of applications 
in the previous year. This document is crucial to parents who wish to make an 
informed choice about their child’s chance of admission to a particular school. 
If a school is generally undersubscribed, the child should have no difficulty 
gaining admission. If a school is regularly oversubscribed, then it is likely that 
admissions criteria will be used. Parents can study the criteria to assess their 
child’s chance of success. One shortcoming is that the published information 
does not highlight any significant changes in the admissions criteria from the 
previous year. Nor does it draw attention to other changes in the area (e.g. the 
closure of a neighbouring school) which may result in a rise in admissions to 
the school. Such changes can have a considerable impact on the admissions 
patterns of a school from year to year. These might well affect a child’s 
chance of getting admitted and consequently the parent’s choice of school.

NORMAL AGE OF ADMISSION TO PRIMARY AND 
SECONDARY SCHOOLS

4.11 Article 46 of the 1986 Order defines the normal age of admission to 
both primary and secondary school. The age of admission mirrors compulsory 
school ages. Children who have not attained the relevant statutory age will 
only be admitted to schools in the circumstances prescribed below.

Primary schools

14 Art. 17 of the 1997 Order.
Ibid art. 17(2).

16 Ibid art. 17(4).
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4.12 Children will not normally be admitted to primary schoc until they 
have attained the lower limit of compulsory school age.17 The loer limit of 
compulsory school age is defined in relation to the date when the did is four 
years of age.18 A child whose birthday falls on or between 1 Septeber of one 
year and 1 July the following year, is deemed to have attained theompulsory 
school age on the 1 August of that following year. A child attaininthe age of 
four in the period between 2 July and 31 August of one year is nodeemed to 
be of compulsory school age until the 1 August in the following ear. This 
means that these ‘summer babies’ will not normally start school u:il they are 
five. The parents of these children are not precluded from allying for 
admission before the child is of compulsory school age. bwever, if 
applications to a school exceed its admissions number, they ill not be 
accepted.19 Schools should indicate in their admissions criteria wether they 
are prepared to accept children under school age. However, prirrry schools 
are not obliged to admit underage pupils even if they have vacant pees.

Secondary schools
4.13 Under article 46A of the 1986 Order the date on which child will 
normally commence secondary education is related to the date o which he 
achieves the age of 11.20

The normal date of commencement of secondary education
4.14 Where a child attains the age of 11 years on a date occuing in the 
period beginning on 1 September in one year and ending on July the 
following year, he or she will be able to start secondary educationm or after 
the 1 August the following year. Where a child achieves the ageT 11 on a 
date between the 2 July and 31 August the same year, he or she wi normally 
start secondary school on or after the 1 August the following year.However, 
children born on or after 2 July may start secondary a year ely in the 
circumstances described below.
Children seeking to transfer to secondary schools earlier or iter than 
the normal date of commencement
4.15 The Education (NI) Order 1996 amended article 46A othe 1986 
Order in relation to the procedures which must be followed when a lild seeks 
admission to a secondary school earlier or later than is usual on ft basis of 
the rules described above. Prior to 1997 the decision was tain by the 
Department. In order to speed up the process, the decision hasiow been 
transferred to the Board of Governors of the primary school whic the child 
attends. A child will not be admitted to a secondary school a yeaearlier or 
later than is normal under the rules described above unless thtBoard of 
Governors of the primary school at which he is a registered pup is of the 
opinion that it is in the child’s best interests to commence secondaryducation

17 For further discussion of this see Chapter 6 on attendance.
18 Art. 46 of the 1986 Order substituted by art. 156 of the 1989 Order.
19 See para. 4.19.
20 This was substituted by art. 156 of the 1989 Order which was subsequently amided by art. 

31 of the 1996 Order.
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on that date and the parent of the child agrees.21 The Board of Governors will 
take into account the advice of the principal of the primary school when 
determining what is in the child’s best interest. If the child is not a registered 
pupil at a primary school, the ELB in whose area the child resides may direct 
that the child commences secondary education a year earlier or later.22 Boards 
of Governors and ELBs must make their determination taking into account 
guidance issued by the Department.

LEGAL REGULATION OF THE NUMBERS OF PUPILS 
ATTENDING EACH GRANT-AIDED SCHOOL

4.16 Every grant-aided school has a fixed admissions number and 
enrolment number. The enrolment number refers to the overall number of 
pupils registered at the school. The admissions number is the number of pupils 
which the school can admit into its first year. Both are determined by the 
Department according to a fixed formula which is based on the school’s area 
capacity. The admissions and enrolment numbers are crucial to each 
admissions decision. If a school is undersubscribed it must normally admit all 
children who apply for admission. Conversely, if a school is oversubscribed, it 
must apply admissions criteria to determine which children are to be admitted.

Enrolment numbers
4.17 Article 11 of the 1997 Order specifies the procedure for setting 
enrolment numbers. In determining the enrolment number, the Department 
must have regard to the accommodation which is available for use by pupils at 
the school and any directions as to school premises which have been made 
under article 8 of the 1986 Order. The Department may vary the enrolment 
number at any time. When it is making a determination or variation, it must 
consult the Board of Governors of the school, the ELB and where the school is 
a Catholic maintained school, the CCMS. Notice of any determination or 
variation must also be sent to these bodies. The Board of Governors may 
request a variation in which case it does not have to consult the ELB or 
CCMS.

Admissions numbers
4.18 Article 12 of the 1997 Order specifies the procedure to be followed in 
determining the annual admissions number for each school. In determining the 
admissions number, the Department will have regard to any requirements of a 
direction under article 18 of the 1986 Order in relation to the standard of 
school premises and the school’s enrolment number. In addition, article 16 of 
the 1998 Order requires the Department to have regard to the limits on class 
sizes in key stage l.23 From 1 August 2000, the statutory limit on class sizes 
in key stage 1 is 30.24 The Board of Governors of a primary school must not

21 Art. 46A(2)-(3) of the 1986 Order. Guidance on such transfers is contained in DENI Circular 
1996/24.

22 Art. 46A(4) of the 1986 Order.
23 Art. 12(2) of the 1997 Order has been amended by art. 16(7) of the 1998 Order to this effect.
24 Class Sizes in Primary Schools Regulations (NI) 2000.
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permit the numbers of pupils in a class to exceed this limit although the ELB 
may make exceptions to this in prescribed circumstances.
4.19 The Board of Governors are required by statute to adhere to the 
admissions and enrolment numbers fixed by the Department. Article 10(2)(a) 
of the 1997 Order states that the Board of Governors must not admit to the 
school in any school year a number of children in the relevant age group 
which exceeds the school’s admission number for that year. Article 19(2)(b) 
of the 1997 Order states that the Board of Governors must not cause or permit 
the number of registered pupils at the school to exceed the school’s enrolment 
number at any time. When schools are calculating the number of children 
admitted or registered at the school, no account is taken of children admitted 
in compliance with a direction of an appeal tribunal, a direction under article 
46 of the 1996 Order (expelled pupils), a school attendance order or a 
statement of special education needs in the year of that admission.25 However, 
in all subsequent years, pupils admitted in this way are counted as part of the 
school’s overall enrolment number. This means that a school which admits a 
large number of children who have successfully appealed an admission 
decision may in, subsequent years, have to admit fewer children to its first 
year so as to stay within its enrolment number.
4.20 Primary schools do have some leeway in respect of admissions 
numbers to allow for local variations from year to year. Departmental 
guidance states that primary schools can exceed their admission number by a 
fixed percentage provided that the school does not exceed its enrolment 
number. The permitted variations are determined with reference to the 
school’s enrolment number. They are as follows:

Enrolment number Permitted per cent increase 
in admissions number

0-42 50 per cent
43-70 30 per cent
71-140 20 per cent
141-350 10 per cent

Primary schools with an enrolment number of more than 350 may admit a 
maximum of five pupils in excess of the admissions number in any one year. 
In all cases, the school must not exceed its overall enrolment number.
4.21 The Department may vary the admissions number at any time.26 
Before it makes a variation or determination, the Department is required to 
consult the Board of Governors of the school, the ELB and where the school is 
a Catholic maintained school, the CCMS.27 Notice of any variation or 
determination must also be sent to these bodies. The Board of Governors may 
request a variation in which case the Department does not consult with the

25 Art. 10(3)-(4) of the 1997 Order.
26 Art. 12(3) of the 1997 Order.
27 Ibid art. 12(4), (6) and (7).
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ELB or CCMS.28 Most schools are eager to have as many pupils as possible 
and will seek to have the numbers increased if they are oversubscribed. For 
its part, the Department has to be cautious about annual increases in 
admissions numbers since over time incremental additions can further the case 
for building extensions and increased capital expenditure. There is no specific 
sanction which can be applied to a school which exceeds its admission 
numbers. However, if a school admits children in excess of its number 
without the approval of the Department, funding for those children could be 
withheld. The Department might also issue a direction under article 101 
requiring the school to comply with its admission number.

SIGNIFICANCE OF PARENTAL PREFERENCE
4.22 An ELB is under a duty to make arrangements for parents resident in 
its area to express a preference as to the school at which they wish their 
children to be educated and to give reasons for that preference.29 Parents may 
apply for admission to a school which is not in their own ELB.30 An 
expression of preference for a particular school is regarded as an application 
for admission to the school indicated by the parent to be their first choice. In a 
recent English case, it was determined that parents must be allowed to make 
an active choice; it is enough for the education authority to presume a certain 
choice of school until the parent expresses a different preference.31 If the 
application to the first preference school is refused, the parent is taken to have 
applied for admission to the school which is the parents’ second preference 
and so on taking each preference in order.32 In practice, admissions are 
handled by the Board of Governors. However, where the school is 
oversubscribed, the ELB takes responsibility for distributing the excess 
applicants between the school of their second choice. This means that some 
undersubscribed schools or grammar schools who are admitting pupils with 
lower than average transfer procedure grades cannot finalise their admissions 
until they have received information about second choice applicants. This 
prolongs the admissions process in some schools and can leave parents in a 
state of uncertainty for quite some time particularly if their child’s acceptance 
to a grammar school is conditional on the level of overspill from other more 
heavily subscribed grammar schools in the area.
4.23 Prior to 1997 Boards of Governors were under a statutory duty to 
comply with the preference expressed by parents unless compliance would 
“prejudice the provision of efficient education or the efficient use of 
resources”.33 The duty to comply with parental preference mirrored equivalent 
provision in England and Wales.34 In f? v South Glamorgan Appeals 
Committee, ex parte Evans, the application of the legislation was considered

28/6« art. 12(5).
29 Art. 9 (1) of the 1997 Order.
30 Ibid art. 9(3).
3' /? v Rotherham MBC, ex parte Clark and others [1998] ELR 152.
32 Art.9(2) of the 1997 Order. This clarifies an argument which was advanced in In re Moore 

[1994] NUB 111, judgment of the Northern Ireland Court of Appeal, i.e. that only the first 
choice could be a statutory preference.

33 Art. 36(3) of the 1989 Order.
34 This is now contained in the Education Act 1996, s. 411.
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to involve a two-stage test.35 First, could the school establish prejudice if the 
child was admitted? Secondly, could the parent’s show that the child’s interest 
in being admitted outweighed that prejudice? The task of balancing the duty to 
comply with parental preference and the school’s claim of prejudice was not 
an easy one. Moreover, in Northern Ireland, the statutory emphasis on parental 
preference was frequently cited in court to argue that it was the predominant 
consideration in the determination of admissions.36 Although this was not 
accepted by the courts, this particular statutory obligation has been removed 
by the 1997 Order and has not been replaced. In addition, schools are no 
longer permitted to use the order of parental preference as one of their 
admission criteria. Instead, the 1997 Order is more specific about the 
circumstances when a child can be refused admission and draws clear 
distinctions about the legitimate scope of refusals to admit. These are 
considered in the next section.

PROCEDURE FOR ADMISSION
4.24 Articles 13 and 14 of the 1997 set out the conditions of admission in 
all grant-aided schools apart from nursery schools, special schools, schools in 
hospitals and the preparatory departments of grammar schools. These rules 
draw a distinction between admissions to the first year of any school, 
admissions during the course of the first year and admissions in subsequent 
years. Article 13 of the 1997 Order applies to admissions to primary and 
secondary schools. Article 14 applies to grammar schools. The essence of the 
rules is the same in all cases. If a school is undersubscribed (i.e. has vacant 
places), it must admit all children who apply. If the school is oversubscribed 
(i.e. applications exceed the admissions number), it must use its published 
admissions criteria to determine admission.
4.25 The 1997 Order has regulated the procedure for determining 
admissions by drawing a distinction based on the time at which an application 
is made for admission to the school. The legislation distinguishes between 
three categories of application: (i) applications at the beginning of the school’s 
first year; (ii) applications during the first year; and (iii) applications in 
subsequent years. The nature of the rules is such that schools have slightly 
more scope to refuse admission to children applying for entry at any time after 
the first year. In each of the following three categories the rules are defined 
with reference to children who are in the “relevant age group”. This is defined 
by article 21(l)(g) of the 1997 Order to refer to the age group in which the 
majority of children below the upper limit of compulsory school age are 
normally admitted to school. Essentially this means children aged four or five 
entering Primary One in primary schools and children aged 11 or 12 entering 
Form One in secondary schools.

35 Unreported, 10 May 1984.
36 See for instance In re Moore [1994] NUB 111 (CA).
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Admission at the beginning of the first term of the first year
4.26 Articles 13(2) and 14(2) of the 1997 Order apply to children in the 
“relevant age group” entering the school at the beginning of the first term. 
These rules apply to the vast majority of children, that is those who enter 
primary school or transfer to secondary school in the normal way. Articles 13 
and 14 both state that Boards of Governors are required to admit the child if 
the total number of applications does not exceed the admissions number of the 
school. In any other case, the Board of Governors must apply its published 
admissions criteria to select a number of children equal to the school’s 
admission number and admit or refuse to admit accordingly. In addition, in 
grammar schools, the Board of Governors may refuse to admit a child if it is 
of the opinion that the admission would be detrimental to the educational 
interests of the child provided that it has obtained the approval of the 
Department to do so.37 This latter provision allows a grammar school which is 
undersubscribed to refuse to admit a child who has not demonstrated grammar 
school ability in the transfer procedure test.

Admission during the course of the first year
4.27 Articles 13(3) and 14(4) of the 1997 Order apply to children in the 
“relevant age group” entering the school at any time after the start of the 
school year. These rules apply to children who enter the first year of a school 
sometime during the course of that year. In such cases admission will depend 
on whether there are vacant places at the school. A school is considered to 
have vacant places if at that time the enrolment number (N.B. not the 
admission number) of the school exceeds the number of pupils registered at 
the school.38 If there are no vacant places, the Board of Governors must refuse 
admission. If there are vacant places, it must admit the child provided that the 
number of children applying at that time does not exceed the number of vacant 
places. If there are more children seeking admission than there are places, the 
Board of Governors must apply its published admissions criteria to select a 
number of children equal to the number of vacant places. In addition, even if 
there are vacant places, the Board of Governors of a grammar schools may 
refuse to admit a child where it is of the opinion that the academic ability of 
the children is not of a standard equivalent to that of the pupils with whom he 
would be taught at the school.39 The legislation does not specify how this is to 
be measured but it might be assumed that it would be appropriate to refuse to 
admit a child with a Grade C in the transfer procedure test if all of the pupils 
previously admitted had obtained Grade A.
Admission at any time after the first year
4.28 Articles 13(4) and 14(6) apply to children who are not in the “relevant 
age group.” This refers to children who seek admission at any time after the 
normal first year of entry. Admission will depend on whether there are vacant 
places at the school. A school is considered to have vacant places if at that 
time the enrolment number of the school exceeds the number of pupils

37 Art. 14(3) of the 1997 Order.
38 Ibid art.22(2).
” Ibid art. 14(5).
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registered at the school.40 If there are no vacant places, the Board of 
Governors must refuse admission. If there are vacant places, it must admit the 
child provided that the number of children applying at that time does not 
exceed the number of vacant places. If there are more children seeking 
admission than there are places, the Board of Governors must apply its 
published admissions criteria to select a number of children equal to the 
number of vacant places. In addition, even if there are vacant places, the 
Board of Governors of all schools may refuse to admit a child if the admission 
of the child would “prejudice the efficient use of resources”. This could arise, 
for instance, where, although the school has vacant places, the particular year 
to which the child seeks admission is full to capacity. In addition, even if there 
are vacant places, the Board of Governors of a grammar school may refuse to 
admit a child if the academic ability of the child is not of a standard equivalent 
to that of the pupils with whom he or she would be taught at the school.41

DUTY TO DRAW UP ADMISSIONS CRITERIA
4.29 Article 10 of the 1997 Order directs that a Board of Governors will 
not exceed its annual admissions number. If the school is over-subscribed, 
then admissions criteria must be used to determine which applicants will be 
accepted. Article 16 of the 1997 Order requires the Board of Governors of a 
grant-aided school to draw up the criteria to be applied in selecting pupils for 
admission to the school. In a controlled school the Board of Governors must 
take into account representations by the ELB. In a Catholic maintained school 
the Board must take into account representations by the CCMS. The Board of 
Governors may amend the criteria from time to time. However, when the 
criteria in respect of a particular school year have been published, no 
amendment can be made without the Department’s approval.42 The regulations 
which prescribe the content of the criteria apply to any amendments.43
4.30 The admissions criteria are crucial to a valid admissions policy. In 
drawing up admissions criteria, the Board of Governors must draft criteria 
which are clear and precise and must specify how the criteria are to be 
applied. This is not always an easy task as repeated judicial review actions 
have shown.44 However, there are a number of comments which have been 
made in the course of these decisions which shed some light on what the 
courts perceive to be the correct approach to the interpretation of these 
criteria.

Wording of admissions criteria
4.31 In In re Farren, Kelly LJ stated that, if the application of the criteria is 
challenged, a court will not interpret the criteria to provide a reasonable and

40 Ibid art.21(2).
41 Ibid art.l4(7)(a).
42 Art. 16(4) of the 1997 Order.
43 In In re Lagan College, unreported judgment of the High Court of Northern Ireland (1992), it 

was argued on the applicant’s behalf that the regulations only applied to criteria when they 
were first drafted. This was rejected by the court.

44 For a discussion of the decisions of the Northern Ireland Courts between 1990 and 1995 see 
Lundy, ‘Selection on Ability: Lessons from Northern Ireland’ (1996) 8 Education and the 
Law 29.
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tenable view but will attribute a literal interpretation to the criteria.45 He 
considered that the words should be given an “ordinary and non-technical 
meaning” and that it would be “incorrect to add to them by way of gloss 
considerations in determining admission which are not expressly stated in or 
are implicit in the literal content”.46 The reason for this approach was that “it 
is the literal content of the criteria which the parents of applicant pupils absorb 
and on which they assess the chances of their children and pin their hopes”.47 
In advocating a literal approach to the construction of admissions criteria, the 
courts’ reasoning is persuasive. However, there will be times when Boards of 
Governors, appeal tribunals or courts will be faced with criteria whose 
wording is genuinely unclear. In this respect, the view of Girvan J in In re 
Tucker is worthy of note.48 He stated that:

“Having regard to the statutory imperative to give effect to 
parental wishes, the restrictions on the statutory imperative must 
in my view be strictly construed. It appears to me that if there is 
any ambiguity in the construction...that construction should be 
preferred which is in ease of parents and pupils.”

The statutory preference referred to is not contained in the 1997 Order.49 
Nevertheless, the general rationale of interpreting the criteria in the way which 
they may have been understood by parents remains valid.

Manner of application of the criteria
4.32 The Board of Governors must also establish the manner in which the 
criteria will be applied. In this regard, in In re Farren, Kelly LJ stated that:

“The statement of the criteria should make it clear how they will 
be applied and with what weight. This may well include a 
statement of the order of importance of the criteria, and what 
preference (if any) will be given to a particular matter in the 
consideration of a particular criterion.”50

In In re Farren the school’s criteria said that the criteria would be applied “in 
the order set down”, a phrase which is commonly used to introduce the list of 
criteria. The school’s first criterion was “Academic ability as indicated by a 
Category 1 or 2 grading in the transfer tests”. In applying this, the Board of 
Governors had given priority to Grade 1. Hutton LCJ said that the phrase “in 
the order set down” meant that:

“The criteria are to be applied in succession, one after the other, 
and the clear implication is that if a child satisfies one criterion 
the school authorities should move on to consider whether the 
child satisfies the next criterion, and not that the school authority 
should decide whether one child satisfies the criterion by a 
greater margin than another child.”51

45 In re Farren [1990] NUB 72.
46 Op cit at p.103.
47 Op cit at p. 103.
48 [1995] N1 14.
49 See para. 4.23.
50 Op cit at p. 100.
51 Op cit at p. 91.
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Similarly Kelly LJ said:
“An affirmative answer to criterion 1 is sufficient to pass the 
child to criterion 2 for consideration under 2...Only the answer 
‘no’ to a particular criterion will eliminate a child. This means 
that if a child can satisfy a particular criterion at all, to some 
degree, she will not be eliminated on that criterion because 
another child or children are considered to satisfy the criterion to 
a higher standard.”52

In the subsequent case of In re Moore Carswell LJ said that the Court of 
Appeal’s comments were not intended to lay down a general rule of 
construction for all types of criteria but were confined to the criteria in the 
case which it had considered.53 While this is undoubtedly correct, it is worth 
bearing in mind that the wording of the criteria in the case of In re Farren is 
commonly employed by schools. Schools should therefore specify whether 
they wish a particular criterion to be a simple eliminator or whether they also 
wish to distinguish between different candidates who satisfy the criterion. If 
they intend to distinguish between candidates, they should draft two separate 
criteria.

Preambles
4.33 The final point on the construction of the criteria relates to the effect 
of preambles published with the criteria. The issue arose in the case of In re 
Holmes where the school’s preamble stated that it would only admit pupils 
whom it considered suitable for the type of education offered in the school 
“i.e. pupils gaining Grade 1 and some pupils gaining Grade 2”.54 In 
distinguishing between the Grade 2s the school applied non-academic criteria 
(i.e. siblings at the school). Counsel argued that this use of non-academic 
factors was inconsistent with the preamble which he described as the 
“primary” criteria. MacDermott LJ posed the following question: “Are criteria 
to be found in the preamble?” He concluded that they were not. He agreed 
with counsel for the appeal tribunal that “a criterion is a factor which fulfills 
the task of either eliminating pupils or selecting pupils for admission” and 
considered that the wording in the school’s preamble did not fall within this 
definition. However, it is clear that each case must be decided on its own 
facts. In In re Patton Kerr J considered that the preamble of a school’s criteria 
did operate as an eliminator.55 In this case an integrated school stated that its 
aim was to reflect the overall balance between the Roman Catholic and 
Protestant traditions. It then stated that details as to how this would be 
achieved were available from the school. Kerr J stated that:

“... the statement of an aim can be a criterion if it is coupled... 
with an expression of intention to achieve that aim by a means 
which, though unspecified, involves the application of an 
eliminating or selecting procedure according to a characteristic

52 Op cit at p.104.
53 [1994] NUB 99, judgment of the High Court in Northern Ireland.
54 Unreported judgment of the High Court of Northern Ireland, 27 September 1991.
55 Unreported judgment of the High Court of Northern Ireland, 30 September 1994.
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possessed by an individual applicant viz. his or her religious 
affiliation.”

Moreover, even in cases where the preamble cannot be construed as part of the 
selection criteria, if the school’s actual criteria are vague, it might be argued 
that they should be interpreted in line with the preamble. This means that 
schools should at least ensure that the general statement of aspiration which 
usually precedes the criteria is actually consistent with what follows.

Unworkable criteria
4.34 The criteria employed must be workable, that is they must be capable 
of being applied in such a way that they distinguish between applicants. If 
criteria are unworkable, the Board of Governors has not complied with its 
statutory duty to draw up criteria “to be used” in selection. Nor has it 
complied with article 16(5) of the 1997 Order, that is to ensure that it can fill 
its places before the criteria are exhausted. Nevertheless, the courts appear to 
be disinclined to conclude that criteria are unworkable. In In re Cunningham, 
Girvan J stated:

“What criteria mean and how they fall to be applied may in some 
cases tax the ingenuity of learned counsel and judges although at 
the end of the day, after much legal debate, the proper 
interpretation of the criteria can be arrived at. Merely to have 
difficulty construing a provision does not make the provision bad 
at law.”*

SPECIFIC ADMISSIONS CRITERIA
4.35 While Boards of Governors have a wide discretion in selecting 
admissions criteria, they are not completely unfettered. First, the criteria must 
be reasonable in the Wednesbury sense.57 However, schools are given a very 
wide discretion in this respect. An applicant who wished to challenge the 
criteria on this point would have to satisfy a court that the criteria were so 
unreasonable that no reasonable Board of Governors would have included 
them as part of its system of admissions. The argument has been 
unsuccessfully advanced in a number of cases. In In re Moore the High Court 
considered that a secondary school’s decision to favour primary schools with 
which it had traditional links was not unreasonable in the Wednesbury sense 
and stressed that it was not the function of the court to adjudicate on the 
wisdom or fairness of the admissions policy of the school.58 However, in a 
recent Northern Ireland case, the High Court considered that criteria which 
gave priority to those who had completed the school’s pre-enrolment form 
were unreasonable in the Wednesbury sense.59 Secondly, there are various 
pieces of legislation which restrict the type of criteria which might be applied. 
These are discussed below. Some of the criteria are general to all types of 
school. These are considered first. The discussion is then categorised into

56 Unreported judgment of the High Court of Northern Ireland, 25 August 1995.
57 See para. 2.78.
58 [1994] NUB 99.
59 See In re Fenton, unreported decision of the High Court of Northern Ireland, September 

2000.
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nursery schools, primary schools, grammar schools and secondary schools. 
Although there is a significant overlap in the criteria used in all schools, each 
of these types of school also has specific legal provision on admissions 
criteria.

Religion
4.36 Schools in Northern Ireland do not generally use criteria which select 
pupils for admission on the basis of their religion.60 This would appear to be 
due to the fact that applications for admissions tend to reflect the religious 
divide therefore making such criteria unnecessary. In practice most Catholic 
parents will choose to send their children to Catholic schools and most 
Protestant parents will choose to send their children to controlled schools or 
schools with a Protestant ethos. That said, there are a small number of schools 
who do use direct references to the child’s religion to determine admissions. 
For instance some published criteria give priority to “baptised Catholics” 
while others prioritise members of named Protestant churches, it is, however, 
somewhat unclear whether a school in Northern Ireland can lawfully include 
the child’s religion as one of its admissions criteria or whether schools must 
consider all children on the same basis irrespective of their religion. There is 
nothing in the Education Orders or regulations made under them to prohibit 
religious discrimination of this kind. Moreover, in spite of recent extensions 
to the Fair Employment legislation, it still does not apply to education.
4.37 The only possible legal bar in domestic legislation arises under section 
76 of the Northern Ireland Act 1998 (which replaces s. 19 of the Northern 
Ireland Constitution Act 1973). This prohibits government departments and 
agencies from discriminating on the grounds of religion. Both the Department 
and the ELBs are covered by this provision; Boards of Governors are not. It is 
questionable therefore whether section 76 has any bearing on school 
governors exercising their duty under article 16 of the 1997 Education Order 
to draw up admissions criteria. On the other hand, while it is clear that section 
76 does not apply directly to Boards of Governors, it prohibits ELBs and the 
Department from “aiding” any discrimination. It might be argued that an ELB 
is “aiding” a Board of Governors to discriminate when it publishes the criteria 
or even more generally when it provides funding to maintain the school. 
Moreover, in controlled schools, ELBs have a majority on the Board of 
Governors and therefore have a significant degree of influence on the content 
of the criteria.
4.38 If one proceeds on the assumption that section 76 does apply to 
admissions criteria (and this is a fairly generous assumption), the question 
arises as to what might constitute unlawful religious discrimination in this 
context. Direct religious discrimination, that is, favouring Protestant 
applicants over Catholic applicants or vice versa might be covered by section 
76.61 However, schools in Northern Ireland generally do not employ such

60 The exception to this is integrated schools. The admissions criteria in such schools are 
considered at paras. 9.37-9.38.

61 There could be exceptions, e.g., if a school with a specific religious ethos had a foundation 
in statute.
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criteria.62 Instead, challenges to the validity of admissions criteria under the 
Northern Ireland Act 1998 are more likely to be based on criteria which it 
could be argued discriminate indirectly on the basis of religion. A criterion 
might be considered to be indirectly discriminatory if the proportion of 
Catholic (Protestant) children who can comply with the criterion is 
significantly less than the proportion of Protestant (Catholic) children. This 
could be argued when criteria are used which give preference to people with 
certain family connections to the school, who live in certain catchment areas 
or who have attended specific contributory schools. The major stumbling 
block to such challenges is that, based on the interpretation of its predecessor 
(s. 19 of the Northern Ireland Constitution Act 1973) it is unlikely that section 
76 of the Northern Ireland Act 1998 will be interpreted to include indirect 
discrimination.63
4.39 One other possible basis for challenge to school admission criteria 
which discriminate on the basis of religion arises under Article 14 of the 
ECHR which, when read with Article 2 of the First Protocol of the ECHR, 
prohibits discrimination in access to education.64 If a court were to conclude 
that schools could not lawfully discriminate in this way, many commonly used 
criteria would have to be reviewed. If, on the other hand, a court were to 
conclude that schools could select on the basis of religion, there might be high 
levels of parental dissatisfaction if schools were to choose to do this routinely. 
There is a small number of Catholic children who apply for admission to 
controlled or non-Catholic grammar schools.65 If they were to be excluded 
directly or indirectly on the basis of their religion, their parents may well be 
aggrieved. On the other hand, since there is little traffic the other way, if the 
trend continues, the parents of non-Catholic children might view their 
children’s educational opportunities in controlled or Protestant denominational 
schools as having been unfairly restricted. Thus, even if such issues never 
result in litigation, the Department may eventually face a difficult policy issue 
about whether schools should be able to select directly or indirectly on the 
basis of religion.

Gender
4.40 The Sex Discrimination (NI) Order 1976 applies to educational 
establishments. Article 25 of the Order prohibits ELBs from doing any act 
which constitutes sex discrimination when carrying out its functions under the 
Education Orders. The provision was used in a landmark case taken by the 
Equal Opportunities Commission for Northern Ireland and which resulted in a 
court declaration that the procedure which was previously used for awarding 
grammar school places discriminated against girls. In In re EOC’s Application

62 The major exception to this is integrated schools. If a court were to conclude that selection 
on the basis of religion was unlawful, an exception would have to be made for integrated 
schools so as to enable them to fulfd their statutory obligation to ensure a reasonable balance 
of Protestant and Catholic pupils.

63 See paras. 1.36-1.37. It will be interesting to see if the interpretation of s. 76 will evolve in 
the light of judicial responses to s. 75 of the Northern Ireland Act 1998 (the equality duty).

64 See para. 1.58.
65 In 1997 the proportion of Catholic children in non-Catholic schools was 4.6% at primary 

level and 4.4 % at secondary level.
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(No.2) the court considered that a system which awarded places to 27 per cent 
of boys and 27 per cent of girls rather than 27 per cent of all candidates 
irrespective of sex discriminated against girls.66 The consequence of the 
system was that some boys were being offered fee-paying places even though 
they had obtained lower scores in the “11-plus” test than some girls who had 
been refused fee-paying places. One of the difficulties in the case lay in 
establishing who was responsible for the discrimination. Article 24 of the 
Order which refers to admissions places the obligation on the Board of 
Governors and ELB rather than on the Department who had devised and 
operated the discriminatory selection procedures. However, the court 
concluded that the Department had unlawfully instructed and procured the 
ELB to discriminate contrary to article 40 of the 1976 Order. It also 
considered that the ELBs were guilty of unlawful discrimination under article 
25 of the Order when they adopted and acted upon the decision of the 
Department in relation to the selection procedures.
4.41 Since the onset of open enrolment, individual schools have much 
greater responsibility for admissions since they are under a duty to draw up 
the admissions criteria. The Sex Discrimination (NI) Order 1976 makes it 
unlawful for grant-aided schools to sexually discriminate against a person in 
the terms on which it offers to admit him or her as a pupil or to refuse or 
deliberately omit to accept an application for admission.6' The provision in the 
legislation varies depending on whether the school is single-sex, turning co
educational or already co-educational.

Single sex schools
4.42 The prohibition on sex discrimination does not apply to the admission 
of pupils to any school which admits pupils of one sex only or which would be 
taken to admit pupils of one sex if one was to disregard pupils of the opposite 
sex whose admission is exceptional or whose numbers are comparatively 
small and whose admission is confined to particular courses of instruction or 
teaching classes.68 The exception also applies to the admission of boarders to 
schools which are co-educational but admit boarders of one sex only.69
Single sex schools turning co-educational
4.43 Where a single sex school decides to become co-educational, the 
Board of Governors may apply for an order (known as a transitional 
exemption order) authorising discriminatory admissions during the transitional 
period specified in the order.70 During such periods the Board of Governors 
may refuse or deliberately omit to accept an application for admission to the 
school on the ground of the sex of the applicant. The exception also applies to 
the period between the making of the application for the transitional 
exemption order and the determination of the application.

66 [1988] NI 278.
67 Art. 24(a)-(b) of the Sex Discrimination (NI) Order 1976.
68 Ibid art. 27(1).
69 Ibid art.27(2).
70 Ibid art. 28.
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Co-educational schools
4.44 Co-educational schools may not discriminate in their admissions 
policy on the grounds of sex. This means that schools cannot include criteria 
which are aimed at achieving a gender balance in the school. Schools should 
also be careful that criteria are not indirectly discriminatory. For instance, a 
secondary school should not give priority in its admissions criteria to children 
attending a single sex boys’ primary school over a single sex girls’ primary 
school. Co-educational secondary schools should generally be cautious about 
the use of single sex contributory primary schools as a criterion for admission 
as it may be difficult to ensure that no gender is disadvantaged by such a 
criterion. Likewise criteria which prioritise applicants with certain 
achievements such as sporting ability which might be considered to be gender- 
related and consequently have an indirectly discriminatory effect should be 
avoided.71
Race
4.45 The Race Relations (NI) Order 1997 makes it unlawful for an 
educational establishment to discriminate against a person in the terms on 
which it offers to admit him as a pupil.72 The legislation prohibits direct and 
indirect discrimination as well as segregation.73 One of the most renowned 
cases taken under the equivalent provisions in England and Wales was a 
schools case - Mandla v Lee (Dowell).1* In that case the House of Lords 
considered that a refusal to admit a Sikh child who was wearing a turban 
amounted to an act of unlawful discrimination on the grounds of race. In 
another English case, the Commission for Racial Equality were unsuccessful 
in seeking a declaration that a decision to move a white pupil from a 
predominantly Asian school was an act of discrimination. The court 
considered that the duty to comply with parental preference was not 
overridden by the Race Relations Act 1976. The Race Relations (NI) Order 
1997 has only been in place in Northern Ireland for a short time and it is 
difficult to envisage cases which might arise in this jurisdiction in the context 
of school admissions in relation to ethnic minorities. However, the Northern 
Ireland legislation specifies that the Irish travelling community are a racial 
group who enjoy the protection of the legislation. If an admission criterion 
specified a particular catchment area and the Board of Governors refused to 
admit the child because of their nomadic way of life, the child might be able to 
establish a case of unlawful discrimination.

Family connections
4.46 Schools often include criteria which give priority to children who 
have a family connection with the school. These generally take one of three 
forms: (i) siblings; (ii) ancestors; and (iii) teachers’ children.

71 Such criteria are probably precluded in any event by the restrictions against selection on 
ability or aptitude discussed at paras. 4-67 to 4-69.

72 Art. 18(1).
73 Art. 3 of the Race Relations (NI) Order 1997.
74 [1983] 1 All ER 1062.
75 R v Cleveland CC, ex parte Commission for Racial Equality [1993] 1 FRC 597.
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Siblings
4.47 Some schools give priority to children who have brothers and sisters 
at the school. Criteria of this sort have met with judicial approval.76 There are 
practical reasons to justify this type of criterion, not least of which is parental 
convenience in taking children to school. However, it is worth noting that this 
type of criterion may put certain children at a disadvantage. These include the 
eldest child, only children and only sons and daughters when the application is 
to a single sex school. Some schools acknowledge this and give eldest 
children priority after those with brothers and sisters at the school. This puts 
them at an advantage compared to pupils who have older brothers and sisters 
who have attended a different school. Parents of children in this position 
should bear this in mind when applying to a school which is likely to be over
subscribed.
Ancestors
4.48 The question of criteria which include reference to ancestors having 
attended the school is more complicated. Departmental guidance does not 
preclude criteria of this sort. In spite of this, there is an argument that such 
criteria might be considered to be indirectly discriminatory on the grounds of 
religion. The difficulties in establishing that this is prohibited have been 
discussed earlier at paragraphs 4.36-4.39. However, it might be argued that a 
school which has a history of having a disproportionate number of pupils of 
one particular religion attending the school, as is the case in most Northern 
Ireland schools, might be considered to be indirectly discriminating against 
children with another religious affiliation if it includes this type of criterion.

Children of staff/governors of the school
4.49 Criteria which give priority to the children of staff and governors of 
the school are not prohibited at law. Although these criteria might be seen by 
some to be nepotistic, some schools consider that this type of preference as 
one of the few ways in which they can give staff a “family-friendly” perk.

Order of parental preference
4.50 Prior to 1997, many schools included criteria giving preference to 
students who had nominated the school as their first preference.77 This meant 
that parents had to make a realistic assessment of their child’s likelihood of 
meeting the other criteria of the school of their first choice. If the child did 
not meet the criteria, it was considered by the school of their second choice at 
which point the second school could well have been giving priority to children 
who had given it first priority. The same could then happen with the third 
preference with the result that the child did not get accepted by any of the 
preferred schools. In this sense the exercise of parental preference was a bit of 
a lottery. Article 16(8) of the 1997 Order now provides that a Board of 
Governors may not include the fact that the school was the first or only

76 See the judgment of Carswell J in In re Gribbon [1990] NI 15 at p.30 and the judgment of 
MacDermott LJ in In re Holmes, unreported decision of the Northern Ireland High Court, 27 
September 1991.

77 Grammar schools were not allowed to use the order of parental preference before 
performance in the transfer procedure tests.
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preference expressed by the parents of the child or was a higher preference 
than any other school or schools.78 Although the previous position 
undoubtedly caused frustration in many cases where children did not manage 
to get into their first preference school, the removal of parental preference as a 
criterion has had a significant impact on the criteria used in many schools. It 
has particular significance for popular secondary schools which do not want to 
restrict their selection criteria to a specific catchment area. The order of 
parental preference was an easy way for such schools to determine admission 
and award places to those who had given it a vote of confidence by making it 
their first choice. From a more practical perspective, the removal of the 
emphasis on parental preference inevitably delays the admissions process as 
schools cannot finalise decisions until some of the more popular schools reject 
some of their first preference applicants and other schools are provided with 
details of their second and third preference applicants.

Catchment area
4.51 Most schools will include criteria which give priority to children 
living within its catchment area. This is practical. However, the catchment 
area should be clearly defined. This can be done with reference to particular 
areas or by setting a distance from the school. The decision on catchment area 
must not unreasonably exclude children coming from a particular area. 
However, Boards of Governors have a wide discretion in this respect. For 
instance, in the High Court’s decision in In re Moore, Carswell LJ considered 
that a school could lawfully frame its criteria to perpetuate a “social pattern of 
intake”.79 In that case parents alleged that their area had been given reduced 
priority so that more affluent and academically able students would be 
admitted to the school. Carswell LJ stated that: “If a court were to reach the 
conclusion that they were opposed to the idea of public housing estate...it 
does not follow that they would have been acting contrary to the statutes or 
regulations by which they were bound”. However, attention might also be paid 
to whether the catchment area indirectly discriminates on the grounds of 
religion. Further discussion of the possibility of this type of challenge is 
contained in paragraphs 4.36-4.39. Moreover, there is also an outside 
possibility that a court might consider criteria to be unreasonable if it could be 
shown, for instance, that a controlled school prioritised pupils living in an 
exclusively Protestant area which was at a greater distance from the school 
than a Catholic area which was not mentioned in the criteria. The easiest way 
to avoid this would be to define catchment area by distance from the school 
rather than specific geographical locations.

78 In a recent Northern Ireland case the use of pre-enrolment fonns was considered to be a form 
of expression of parental preference and therefore in breach of art. 16(8) of the 1997 Order; 
In re Fenton, unreported decision of the High Court of Northern Ireland, September 2000. 
See further para. 4.61.

79 [1994] NUB 99.
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Contributory schools
4.52 Many secondary schools will give priority to children who have 
attended specified primary schools. These will normally be schools in its area 
with whom there has been a traditional intake. The issues which arise here are 
similar to those for catchment area which are considered above. In In re 
Moore, the Court of Appeal considered that the Board of Governors was 
justified in identifying certain primary schools with which it had traditional 
links.80 This was acceptable even though one of the schools not given priority 
was in fact geographically closer. However, one difficulty with this type of 
criterion is that it might be considered to discriminate indirectly on the 
grounds of religion. This arises because Catholic secondary schools will 
normally give priority to Catholic primary schools and controlled secondary 
schools will normally give priority to children attending controlled primary 
schools. Given the fact that these schools are attended by a majority of one 
community, the proportion of children from one religion who could comply 
with such a criterion is likely to be significantly less than the proportion of 
children of the other religion. For instance a Catholic child who had attended 
a Catholic primary school might be able to establish discrimination if the 
secondary school to which he or she seeks admission gives priority to children 
from specified controlled schools and vice versa. Further discussion about the 
somewhat remote possibility of a successful challenge on this point is 
contained in paragraphs 4.36-4.39.

Residence in Northern Ireland
4-53 Article 16(4) of the 1997 Order requires all Boards of Governors to 
admit children resident in Northern Ireland before any child not resident may 
be selected for admission. Residence is not defined. In particular there is no 
qualifying period for residency. Once it is apparent that a child is living in 
Northern Ireland, they should be considered on an equal footing with all other 
children. The children who are most likely to be affected by this are children 
living in the border areas in the Republic of Ireland. Some of these children 
will have attended schools in Northern Ireland. The effect of the provisions is 
that children who are not resident in Northern Ireland will only be admitted to 
undersubscribed schools or schools which have private fee-paying 
arrangements. This does not appear to be prohibited by European legislation 
which only prohibits discrimination against non-nationals if they are resident 
in the Member State.81

Irish language
4.54 Irish medium schools may wish to use criteria which give priority to 
children who speak Irish, have attended an Irish immersion course or who 
come from homes in which Irish is spoken. There is nothing in the Education 
Orders which expressly prohibits this type of criterion. However, a possible 
basis of challenge arises from the fact that both primary and secondary schools

80 [1994] NUB 111.
81 Art. 10(1) of Council Regulation no 1612/68.
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are prohibited from selecting pupils on the basis of their ability or aptitude.82 
It might be argued that a criterion which prioritises children with Irish 
language skills (as opposed to children coming from families where Irish is 
spoken) amounts to selection on ability. The countervailing argument is that 
the phrase “ability and aptitude” should be interpreted to mean general 
intellectual ability given the specific context of Northern Ireland and in 
particular the segregated system at secondary level. Another possible basis for 
challenge may arise under Article 14 of the ECHR read with Article 2 of the 
First Protocol which prohibits discrimination on the basis of language in 
access to education.83 If a court were to consider such criteria unlawful, there 
would be a case for legislative intervention which would permit this as a basis 
for selection to Irish medium schools.

Attendance/behavioural requirements
4.55 Some schools include criteria which give priority to children with 
good attendance or disciplinary records at primary school.84 There are a 
number of difficulties with this. First, regulation 5 of the Secondary Schools 
(Admissions Criteria) Regulations (NI) 1997 precludes schools from selecting 
on ability or aptitude and there is an argument that attendance and behaviour 
is at least to some degree indicative of “ability” or “aptitude” for learning. 
More generally, it is unclear how schools can lawfully go about obtaining this 
information. Although there is nothing to prevent them from asking parents 
for it, it can only really be verified by the child’s primary school principal. 
The problem with this is that regulation 5(c) of the 1997 Regulations suggests 
that only grammar schools can take into account the comments of primary 
school principals and, even then, that information can only be used for the 
purpose of assessing a child who wishes account to be taken of special 
circumstances which affected their performance in the transfer procedure test.
4.56 There are further specific problems with the criteria which take into 
account school attendance. For instance, prioritising children with good 
attendance records (without excepting those who have missed school through 
illness) might be seen as a form of discrimination against children with 
disabilities. Although the school access provisions of the Disability 
Discrimination Act 1995 do not apply in Northern Ireland, the statutory 
equality duty in section 75 of the Northern Ireland Act 1998 requires public 
authorities to have regard to the need to promote equality of opportunity 
between people with disabilities and people without.85 More generally, it 
might be queried whether it is appropriate to distinguish primary school 
children in this way since non-attendance at primary school is more likely to 
be the fault of the parents than the child. To disadvantage children whose 
parents have not recognised the significance of good attendance at school 
might well have implications for the government’s policy on New Targeting

82 Primary Schools (Admission Criteria) Regulations (Nl) 1997, reg. 5 and Secondary Schools 
(Admission Criteria) Regulations (NI) 1997, reg. 6.

83 See para. 1.58.
84 These can be distinguished from criteria which require parents to sign commitments to the 

school’s ethos on discipline and attendance. These focus on future behaviour rather than 
past performance.

85 Public authorities include the Department and the ELBs.



Education: Law, Policy and Practice in Northern Ireland114

Social Need (TSN) given the accepted correlation between attendance and 
social deprivation.86

Selection down to the last available place
4.57 Article 16(5) of the 1997 Order requires Boards of Governors to 
ensure that they select children for admission before their criteria are 
exhausted. Boards of Governors are therefore under a statutory obligation to 
ensure that the criteria used will enable the schools to select pupils down to 
the last available place. Difficulties can arise when a Board of Governors has 
failed to exercise its duty under article 16(5) and is in a position where it has 
run out of criteria and cannot distinguish between remaining applicants. If a 
child were to be refused admission on some basis other than the published 
criteria, parents could automatically appeal to the admission appeals tribunal 
on the basis that the school had not applied its criteria properly. This would 
be established easily if the school had used some additional means of 
distinguishing between applicants. The difficulty facing a tribunal would be 
that it can only direct the school to admit the child if it considers that the child 
would have been admitted had the criteria been properly applied. On the one 
hand, parents can argue that the child has satisfied all the published criteria. 
On the other hand, in the absence of further criteria, it is arguable that the 
tribunal is not in a position to determine whether the school would have 
admitted the child given the school’s legal obligation not to exceed its 
admissions number. There is an argument that the criteria in these instances 
are unworkable and that the tribunal cannot direct admission. The parent could 
challenge the legality of the criteria by way of judicial review but the court 
will not have the power to direct the school to admit the child.
4.58 One clear way of enabling Boards of Governors to choose candidates 
down to the very last applicant is to use home to school distances as a selector. 
This is the criterion recommended by the Department. There is no doubt that 
it can in some instances lead to fine distinctions being drawn, for instance 
between children who live in the same street. However, such criteria are 
objective, measurable and do at least have some rational justification since the 
school will be more convenient to those who live close by. That said, not all 
schools use this as their criterion of last resort. Three of the alternatives, (i) 
selection by lot, (ii) selection by date of birth and (iii) selection by time of 
application are considered below.

Selection by lot
4.59 Some schools include criteria which specify that remaining places will 
be drawn by lot. There is nothing in the legislation to prohibit this. However, 
Departmental guidance strongly advises schools not to select by lottery. 
Boards of Governors are under a statutory obligation to draw up criteria to be 
applied in selecting pupils for admission. It might be argued that the result of 
a drawing of lots, dependent as it is wholly on chance, is not a criterion in 
itself. The definitions of a “criterion” discussed earlier suggest that the 
criterion must itself act as a means of eliminating the individual applicant.

86 See, e.g. the Department’s Research Briefing, Persistent School Absenteeism in Northern 
Ireland in 1992, RB2/95 (DENI, 1992).
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Moreover, it might be considered to be an unreasonable exercise of the 
statutory duty to leave a decision to chance rather than to use pre-formulated 
indicators which relate to the specific attributes of the individual applicants. 
The purpose of the criteria is to give parents an opportunity of pre-judging 
their child’s chance of being admitted to the school. Selection by lot 
undermines this process.

Selection by date of birth
4.60 Some schools use the child’s date of birth as their means of allocating 
the last available places. There is nothing in the legislation to prohibit them 
from doing this. The child’s age is objective and easily measurable. On the 
other hand, all of the children being considered will be of compulsory school 
age and will have to be admitted somewhere. That said, if the criterion is 
restricted to the allocation of the last remaining places, it is unlikely that a 
court on judicial review would consider the criterion to be so unreasonable 
that no reasonable Board of Governors would have included it as one of its 
criteria.
Selection by date/time of application/ submission of pre-enrolment 
form
4.61 A number of schools use the date and/or time of the application or 
submission of a pre-enrolment form to distinguish between remaining 
candidates. Some schools have also used criteria of this sort as their primary 
criterion, a position which has been judged recently to be unreasonable by the 
Northern Ireland High Court.87 There is nothing in the education legislation to 
explicitly prohibit criteria of this kind. One result of schools prioritising early 
applications is that certain popular schools witness lines of parents queuing to 
have their application form registered early. This can undermine the 
procedures to some extent by rushing parents into decisions rather than giving 
them time to consider the criteria and make informed choices. There are also 
problems where the criteria relate to pre-enrolment forms which pre-date the 
annual admissions process.88 Although pre-enrolment forms do not tie parents 
to the school in question (a parent could pre-enrol his or her child at a number 
of schools), the use of such criteria can disadvantage children who have no 
previous connection to the school and are therefore not aware of the need for 
prior enrolment. As with the application forms, there is nothing in the 
legislation to prohibit it directly. Instead, there is an argument that by pre
enrolling children, parents are expressing a higher preference for that schools 
over any school in which they have not pre-enroled their child. Criteria of this 
sort are prohibited by article 16(8) of the 1997 Order. In In re Fenton the 
Northern Ireland High Court recently decided that such criteria were 
considered to be in breach of article 16(8).89

87 In re Fenton, unreported decision of the High Court of Northern Ireland, September 2000.
88 Such criteria are common in integrated schools who are able to use the pre-enrolment 

process to demonstrate their viability to the Department.
89 Unreported decision of the High Court of Northern Ireland, September 2000.
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RESTRICTIONS ON CRITERIA IN NURSERY SCHOOLS
4.62 Most primary schools have a nursery attached but many of the nursery 
schools are unable to admit all the children who will eventually gain 
admission to the primary school. Even so, some primary schools give 
preference to pupils who have attended their nursery school. The criteria for 
admission to the nursery school may therefore have ongoing consequences in 
the school admissions process. From September 1999 admission to nursery 
schools have been regulated by statute. The Pre-School Education in Schools 
(Admissions Criteria) Regulations (NI) 1998 set down the order of priority for 
admission to nursery places. Essentially these give priority to children from 
“socially disadvantaged circumstances” (i.e. children whose parents are in 
receipt of income support or income-based jobseeker’s allowance) and 
children born in the summer who do not normally start school until they are 
five. Schools are required to admit children in the following order of priority: 
(i) children from socially-disadvantaged circumstances who will be aged four 
before 1 September in their final pre-school year (i.e. summer babies); (ii) 
children from socially-disadvantaged circumstances who will be aged three 
before 1 September in their final pre-school year; (Hi) children aged four 
before 1 September in their final pre-school year; (iv) children aged three in 
their final school year. Schools are then required to apply the same priorities 
to children in their penultimate pre-school year. Nursery schools must give 
priority to children resident in Northern Ireland. However, they are no longer 
barred from selecting by reference to ability and aptitude or from using the 
results of any test or examination held by or on behalf of the Board of 
Governors.90

RESTRICTIONS ON CRITERIA IN PRIMARY SCHOOLS
4.63 Most parents will be happy for their child to attend the local primary 
school and most parents will have their choice of primary school 
accommodated. However, even at primary school level, certain schools have 
reputations for high levels of success in the transfer procedure tests and may 
consequently be over-subscribed. Admission to primary school is governed by 
the Primary Schools (Admissions Criteria) Regulations (NI) 1997. These 
require schools to establish criteria which include the order of priority in 
which pupils shall be admitted to the school where the number of applications 
exceeds the school’s admissions number for any school year. The legality of 
certain forms of criteria is discussed below.

Ability and aptitude
4.64 Selection on the basis of academic ability at primary school level is 
not permitted. Regulation 5 of the Primary Schools (Admissions Criteria) 
Regulations (NI) 1997 prohibits the selection of children by reference to 
ability or aptitude or the performance in a test or examination held by or on 
behalf of the Board of Governors. Schools should not use other criteria which 
might be construed as an indirect attempt to select on the basis of ability, for 
example by deliberately defining their catchment area to target advantaged 
children. This issue was considered in the context of secondary schools by the

90 Pre-School Education in Schools (Admissions Criteria) (Amendment) Regulations (NI) 1999.
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Northern Ireland Court of Appeal in In re Moore and is discussed fully in 
paragraphs 4.67-4.68.

Age of the child
4.65 Regulation 4(d) of the Primary Schools (Admissions Criteria) 
Regulations (NI) 1997 directs that priority must be given to children who will 
have attained the compulsory school age at the time of their proposed 
admission over those who have not attained compulsory school age. 
Compulsory school age is defined in relation to the date when the child is four 
years of age.91 A child whose birthday falls on or between 1 September of one 
year and 1 July the following year, is deemed to have attained the compulsory 
school age on the 1 August of that following year. A child attaining the age of 
four in the period between 2 July and 31 August of one year is not deemed to 
be of compulsory school age until the 1 August in the following year. This 
means that these ‘summer babies’ will not normally start school until they are 
five. The parents of these children are not precluded from applying for 
admission before the child is of compulsory school age. However, if 
applications to a school exceed its admissions number, they are unlikely to be 
accepted. If a parent of a child born in the summer months is keen for the 
child to start school when they are four, they would be advised to apply to a 
primary school which is unlikely to achieve its admissions number. Schools 
do not have to admit under age children but those which do must make this 
clear in their admissions criteria.

RESTRICTIONS ON CRITERIA IN SECONDARY SCHOOLS
4.66 Secondary schools are quite restricted in the criteria that they can use 
for admission. Most secondary schools rely on contributory primary schools 
and the catchment area. This is because they are subject to one specific 
statutory restriction: ability and aptitude.92

Ability and aptitude
4.67 The criteria for admission to a secondary school shall not include 
provision for the selection of pupils by reference to ability or aptitude or the 
performance in any test or examination held by or on the behalf of the Board 
of Governors.93 Secondary schools should be careful that the criteria cannot be 
taken to indirectly select pupils on the basis of ability or aptitude. This issue 
was considered by the Court of Appeal in In re Moore.94 In this case the 
school gave priority to students living in certain parishes and attending 
specified primary schools. Most of the schools given priority were in country 
areas. The schools given lower priority were situated close to local council 
estates in the town. Some of these schools were in fact geographically closer 
to the school than the primary schools which were accorded priority in the 
admissions criteria. The applicants for judicial review were parents of children

91 Art.46 of the 1986 Order substituted by art. 156 of the 1989 Order.
92 Secondary Schools (Admissions Criteria) Regulations (NI) 1997, reg. 5(a).
93 An exception is made for two secondary schools (Lagan College and St Patrick’s Maghera) 

which are recognised by the Department for selection of some pupils by reference to ability 
or aptitude.

94 [1994] NUB 111.
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who had been refused admission because they did not live in the areas given 
priority in the school’s criteria.
4.68 The argument put by the parents was that the adoption of the criteria 
was unlawful and unreasonable. In particular, it was alleged that the criteria 
were purposely framed to exclude children from a certain primary school and 
that this was motivated by a prejudice against children from urban housing 
estates in favour of those from rural areas and from a desire to maintain good 
academic standards by discouraging the admission of disadvantaged children 
unlikely to achieve academic success. The parents asserted that this was 
unlawful because it was indirectly taking account of ability and aptitude 
contrary to the statute. In this regard they called evidence that the school had 
a higher than average proportion of pupils with upper grades in the transfer 
procedure test. In response the school gave evidence that certain primary 
schools had been given priority on the basis of their traditional links with the 
school and that primary schools in the area of the newer housing estates 
simply did not have these traditional links. The High Court95 considered that 
the criteria were not unlawful. In particular, the court did not find the 
allegation that the school was attempting to select pupils indirectly on ability 
proved on the evidence. The High Court’s decision was appealed to the Court 
of Appeal which upheld the decision. The Court of Appeal did not directly 
address the issue of covert selection on ability. Instead, it observed that the 
onus was on those alleging bias to prove it and it was not sufficient for the 
appellants to raise a mere suspicion of bias in these cases. Nevertheless, it 
remains possible that in a different set of circumstances parents might be able 
to show bias in the catchment areas or contributory schools used for selection 
purposes.
4.69 Although the vast majority of secondary schools are not permitted to 
select on the basis of ability, exceptions can be made by the Department.96 
There are a small number of secondary schools which are “recognised” by the 
Department as schools which select part of their intake on ability. They are St 
Patrick’s College, Maghera and Lagan College, Belfast. The issue of which 
secondary schools are recognised by the Department as selecting on ability 
was considered in In re Lagan College?1 The school sought a declaration that 
a direction issued by the Department which sought to stop it from selecting 
some of its pupils on the basis of their ability was unlawful. The school has 
always presented itself as an ‘all-ability’ school and contended that this was 
recognised by the Department. However, the court considered that the fact 
that a school is an all-ability school does not necessarily mean that it selects 
pupils by reference to ability or aptitude. Moreover, it was also of the view 
that unless the Department was aware that the school was selecting by 
reference to ability, it could not have recognised the fact. On this basis, the 
school’s application was refused. Lagan College has, however, since been 
permitted to select a proportion of its intake on ability.

RESTRICTIONS ON CRITERIA IN GRAMMAR SCHOOLS

95 [1994] NUB 99.
96 Secondary Schools (Admissions Criteria) Regulations (NI) 1997, reg. 5(a)9(ii) and (iii).
97 Unreportedjudgment of the High Court of Northern Ireland, (1992).
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4.70 Northern Ireland has maintained the grammar/ secondary division in 
post-primary education. Approximately one third of the places available at 
secondary level are in grammar schools. The traditional method of selection 
for grammar school has always been a centrally organised aptitude test.98 This 
is still referred to locally as the ‘11 plus’ or ‘qualifying’ although it is now 
officially called the ‘transfer procedure test’. Grammar schools are the only 
secondary schools in Northern Ireland which are permitted to select all their 
pupils on the basis of their ability and aptitude.9 The Secondary Schools 
(Admissions Criteria) Regulations (NI) 1997 direct that secondary schools 
cannot include criteria which select on the basis of ability or aptitude except in 
the case of grammar schools or other schools recognised by the Department as 
schools which select on the basis of ability or aptitude. Most grammar schools 
use the results in the transfer procedure tests for these purposes.

Performance in the Transfer Procedure Test
4.71 The N1CCEA organises an annual set of aptitude tests to enable 
grammar schools to select pupils on the basis of their academic ability. 
Children do not have to take these tests. However, if they wish to attend a 
grammar school, the child must normally sit the transfer procedure test. From 
the very beginning of open enrolment grammar schools ran into difficulty 
drawing up criteria which used the results of these tests as the basis for 
selection for admission. As a result of this the Secondary Schools 
(Admissions Criteria) Regulations (NI) 1990 set out how the results of the test 
were to be treated by grammar schools. Even so, many schools continued to 
experience difficulty in their attempts to distinguish between different 
applicants on the basis of ability. In particular it was difficult to distinguish 
pupils who had achieved Grade B in the transfer procedure test. The 
Secondary Schools (Admission Criteria) Regulations (NI) 1995 introduced a 
number of significant changes to the prescribed criteria to be used by schools 
which relied on the transfer procedure tests to distinguish between candidates 
on the basis of ability. In particular, the 1995 Regulations introduced a new 
system of classification of transfer procedure results. Grade A is awarded to 
the first 25 per cent of candidates, Grade B1 to the next five per cent, Grade 
B2 to the next five per cent, Grade Cl to the next five per cent , Grade C2 to 
the next five per cent and Grade D to the rest. The 1995 Regulations specify 
that priority is to be given to Grade A over all other grades, Grade B1 is to be 
given priority over Grades B2, Cl, C2 and D etc. The statutory requirements 
are now contained in the Secondary Schools (Admissions Criteria) 
Regulations (NI) 1997. These provide that if a school relies on the transfer 
procedure tests pupils are to be admitted strictly on the basis of their 
performance in the test. Only after this is done can other criteria be used to 
distinguish between the remaining applicants who have the same test result. 
There are only two exceptions to these general rules about the results in the 
transfer procedure tests: (i) special circumstances and (ii) boarding pupils.

Special circumstances

98 See further, para. 1-11.
99 St Patrick’s College, Maghera and Lagan College are not grammar schools but are both 

permitted to select a proportion of their pupils on the basis of academic ability.
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4.72 Children who miss the main transfer procedure test through illness or 
other unforeseen factors can sit a supplementary test. Similarly, a child whose 
performance in the original transfer procedure test may have been affected 
through illness or other temporary problems can sit a supplementary test. If 
the parents decide that the child should not sit the supplementary test, the 
result of the original test stands unless there is good reason why the child has 
not taken the second test. If the child does elect to take the supplementary 
test, the result of the original test will be disregarded and the child will be 
considered by schools on the basis of his or her performance in the second 
test. However, in exceptional cases, where there is a long-term social, medical 
or other problem, the child will be considered by schools on the basis of both 
grades.
4.73 One of the most controversial aspects of the transfer procedure tests 
has been the regrading of children’s results under the special circumstances 
exceptions usually contained in the admissions criteria. Regulation 4(a) of the 
Secondary School (Admissions Criteria) Regulations (NI) 1997 requires the 
Board of Governors to consider medical or other problems which may have 
affected a child’s performance in the transfer tests if this is supported by 
documentary evidence of a medical or other appropriate nature. Schools who 
use the transfer procedure test results as a basis for admission must consider 
special circumstances. In In re Trainor Kerr J considered that the regulation 
imposed on Boards of Governors an obligation to include in their criteria a 
statement that admission dependent on grades achieved would be subject to 
consideration of medical or other problems which may have affected the 
candidate’s performance.100 In practice a Board of Governors will consider 
this evidence before it embarks on the general admissions process. Individual 
pupils are considered and the Board of Governors may allocate them whatever 
test classification it considers that the applicant would have received if it had 
not been for the special circumstances. The applicant is then treated as if they 
had achieved that mark in the first place.
4.74 The onus for determining whether to re-grade the applicant and which 
grade to award is on the Board of Governors of the individual school. It is 
important that decisions reached are consistent and reasonable and can be 
supported by documentary evidence. In view of this, the Department has 
issued guidance to Boards of Governors considering individual cases. This 
recommends that Boards of Governors should consider all aspects of the 
individual case and in particular the following: the grade actually obtained; the 
extent to which special circumstances are supported by documentary 
evidence; the nature of the evidence and the time-scale in which it was 
produced; whether the parents sought a supplementary test; comments from 
the primary school principal and information about the child’s classroom 
performance; reports from educational psychologists provided by the parents; 
and any assessments by the ELB. It is also important that the Board gives 
appropriate consideration to any other matter drawn to its attention. The Board 
of Governors of an oversubscribed school has a difficult task when regrading 
applicants on the basis of special circumstances since upgrading one child will 
usually have the effect of denying admission to a child who has obtained a

100 Unreported decision of the High Court of Northern Ireland, 28 August 1996.
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better grade in the transfer test. This may well be widely known among 
parents and can generate sufficient dissatisfaction to lead to an appeal.
4.75 The application of special circumstances criteria have been considered 
by the Northern Ireland courts on numerous occasions. There are written 
decisions in four such cases: In re Tucker, In re Cunningham, In re Trainor 
and In re Kerr.'0' It should be stressed that in each of these cases, the criteria 
used were interpreted on their own individual wording. Nevertheless, there are 
several general principles which can be drawn from these cases. The first 
general point is that school’s cannot impose a higher burden on applicants 
than that specified in the regulations. In In re Trainor the court considered that 
the school’s criteria implied that the Board of Governors would only examine 
information about special circumstances where it was confirmed that various 
exceptional circumstances existed and where there were compelling reasons to 
conclude that the test results were unreliable. Kerr J accepted the argument 
that the criteria were not consistent with the regulations and quashed the 
decision of the Board of Governors.
4.76 Secondly, a school does not have to be specific about the special 
circumstances which it will consider. In In re Cunningham the court did not 
accept counsel’s argument that criteria which were totally unspecific should 
be considered void for lack of certainty. Nevertheless, the court considered 
that in the event of a school applying an unreasonably restricted interpretation 
of special circumstances, an appeal tribunal might come to the conclusion that 
the criteria had not been correctly applied.
4.77 Thirdly, most schools define their criteria so as to place the onus on 
parents to produce the documentary evidence normally required to support an 
application for regrading. In such cases, the Board of Governors of the school 
to which the child seeks admission does not have to seek this itself. 
Moreover, if the decision is appealed to a tribunal, the tribunal must make its 
decision based on the evidence which was before the Board of Governors. In 
In re Cunningham, the court considered that parents cannot produce further 
evidence at tribunal as the tribunal is bound to consider only the evidence 
which was before the school’s admission committee. In spite of this, in In re 
Trainor counsel was unsuccessful in his argument that the tribunal’s decision 
should be quashed because the chairman had sought fresh evidence in the 
course of the hearing. The court declined relief because it considered that the 
material was background information only and had not played any relevant 
part in the tribunal’s decision.
4.78 Fourthly, in In re Cunningham, Girvan J considered that a tribunal 
was wrong to have placed emphasis on a primary school principal’s failure to 
fill in the special circumstances section of the transfer report form. The court 
considered that the principal’s omission may have been due to the fact that he 
considered that there was enough information elsewhere to support the 
argument for special treatment or alternatively that he was trying to avoid the 
issue because he was unconvinced of the merits of the case. In either event, 
the omission was not a relevant consideration for the tribunal. Primary school

101 None of these decisions have been formally reported. The written decisions were given on 
the following dates: Trainor, 28 August 1998; Cunningham, 25 August 1995; Tucker, 25 
August 1995; Kerr, 31 July 1996.
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principals should make some sort of assessment on the transfer form. Even 
though a Board of Governors or tribunal should not take an omission to do so 
into account, a failure to provide information may result in a claim for 
negligence if a child fails to have their grade raised due to a lack of evidence.
4.79 Finally, it is not enough for the parents to show only that there have 
been special circumstances. In In re Kerr it was stated that it must also be 
established on the documented evidence submitted in support of the criteria 
that the child would have been awarded a relevant higher grade. Thus, the 
Board of Governors must also be satisfied that the special circumstances have 
affected the child’s performance and that this should be regraded. This can 
usually only be established with reference to other indicators of the child’s 
academic ability such as their performance in mock tests.

Boarding pupils
4.80 A grammar school which operated a boarding school on 21 September 
1990 may give preference to pupils who intend to board at the school without 
regard to the grades awarded in the transfer tests. However, this applies only 
so long as the number of pupils enrolled in the boarding department does not 
exceed the number enrolled on 21 September 1990 or 20 October 1998.102 
This is for some a way of getting into a popular grammar school with a below 
average result in the transfer tests. It might seem quite extreme but there is 
always a possibility that the boarding status could be changed at some stage 
post admission.

Tests held by or at the request of the Board of Governors
4.81 Grammar schools are not permitted to use the results of tests or 
examinations held by or on behalf of the Board of Governors of the school to 
select children for entry into the first year of the school.103 The only exception 
to this relates to tests or examinations for individual children of a description 
determined by the Department. Such tests may be organised by the ELB at 
the request of the Board of Governors. Tests of this nature may be appropriate 
for children who have lived outside Northern Ireland and have not therefore 
had the opportunity to undertake the transfer procedure test.
4.82 The term “test” is not defined in the legislation. However, there is an 
argument that it would include the selection interviews used by a small 
number of grammar schools, particularly if the process scores children in a 
number of ability-related areas.

Primary school reports
4.83 Prior to 1996, reliance was often placed on reports by principals as to 
the pupil’s general ability. However, these were widely considered to be too 
subjective. Once again schools ran into difficulty in their attempts to ensure 
parity between different schools.104 The Secondary Schools (Admissions 
Criteria) Regulations (NI) 1997 prohibit schools from taking such information

102 Reg. 6 of the 1997 Regulations.
103 Art. 16(6) of the 1997 Order.
104 See for instance. In re Holmes, unreported decision of the High Court of Northern Ireland, 

27 September 1991 and In re McGurlc [1992] 11 NUB 10.
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into account. No information of this sort is now contained on the transfer 
report form unless there have been special circumstances affecting 
performance in the transfer tests.
Key stage 2 assessments
4.84 Grammar schools must not refer to the outcome of any relevant 
assessment which may be conducted by the NICCEA under article 21(l)(b) of 
the 1989 Order in relation to a pupil at key stage 2.105

ADMISSION OF CHILDREN WITH DISABILITIES
4.85 The 1997 Order does not deal with the admission of children with 
physical or mental disabilities directly. Moreover, the education provisions of 
the Disability Discrimination Act 1995 do not apply to Northern Ireland.106 
There are, however, a number of relevant provisions scattered throughout the 
Education Orders. It has been seen that most schools are prohibited from 
selecting with reference to ability and aptitude. This would presumably cover 
both physical and intellectual ability. However, schools may refuse to admit a 
child at any time after the first year if the admission of the child would 
“prejudice the efficient use of resources”.107 This might be used by schools to 
object to the admission of disabled children. In practice, many schools retain 
a discretion to give priority to children with special circumstances in their 
admission criteria. Moreover, most children with significant disabilities will 
be statemented. In such cases, their admission to a school will depend on that 
school being named in their statement. This process is considered in detail in 
Chapter 8.

ADMISSIONS APPEAL TRIBUNAL
4.86 Every ELB is under a duty to make arrangements enabling the parents 
of a child to appeal against any decision made by or on behalf of a Board of 
Governors of a grant-aided school refusing the child admission to the 
school.108 The only decisions which cannot be appealed in this way are 
decisions under: article 13(5) or 14(7) of the 1997 Order (admission 
prejudicial to provision of efficient education or efficient use of resources; 
article 14(3) (admission detrimental to educational interest of the child); and 
article 14(5) or (7)(a) (academic standards of grammar schools).109 In such 
cases, dissatisfied parents could complain to the Department under article 101 
of the 1986 Order.

Grounds of appeal
4.87 The grounds of the appeal must be that the school’s criteria for 
admission were not applied or were not correctly applied in deciding to refuse 
the child admission to the school.110 The actual substance of the criteria cannot

105 Reg. 5(b) of the Secondary Schools (Admissions Criteria) Regulations (NI) 1997.
106 S. 29 of the 1995 Act requires a school to include information about admission and access in 

its annual reports. This provision does not apply in Northern Ireland (Disability 
Discrimination Act 1995, Sch. 8 para. 15).

107 Art. 13(4) and 14(6) of the 1997 Order.
108 Art. 15(1) of the 1997 Order. 
m Ibid an. 15(2).
110/6/c/art. 15(4).
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be challenged in the appeal tribunal. This means that parents cannot argue that 
the criteria are unlawful, unreasonable or unworkable at the tribunal. In In re 
Cunningham Girvan J suggested that if the criteria were unlawful or 
unworkable, the tribunal should decline jurisdiction since it could not fulfill its 
statutory function to determine whether or not the criteria had been correctly 
applied."1 In such cases, parents can either complain to the Department under 
article 101 of the 1986 Order that there has been an unreasonable exercise of 
statutory powers or take an action for judicial review."2

The composition of the appeal tribunal
4.88 The appeal tribunal is composed of three members who are appointed 
by the ELB from one of two panels: (i) persons appointed to act as chairmen 
and (ii) persons appointed to act as members."3 Prior to 1998, tribunal 
members were drawn from one of three panels: (i) persons representing the 
interests of controlled schools in the area of the ELB; (ii) persons appearing to 
the ELB, after consultation with the CCMS and such other bodies as the ELB 
considers appropriate, to represent the interests of voluntary schools on the 
area of the board and persons appearing to the ELB to represent the interests 
of grant-maintained integrated schools in the area of the board; and (iii) 
persons who have experience in education, are acquainted with the 
educational arrangements in the area of the ELB, or are parents of registered 
pupils at a school. The fact that the tribunal now has a separate panel for 
chairmen is some recognition of the need to have the hearings conducted by 
people with a level of expertise in the procedures involved in such tribunals. 
Certain categories of people are precluded from sitting on an appeal tribunal. 
These include: employees of the ELB other than full-time teachers; those 
involved in the original decision to refuse to admit; teachers at the school to 
which admission was refused; teachers or a member of the Board of 
Governors of a primary school or preparatory department of a grammar school 
from which the child is transferring."4

Procedure for appeal and at hearing
4.89 An appeal must be made in writing to the ELB setting out the grounds 
on which it is made."5 The tribunal must give the appellant the opportunity to 
make written representations and appear at the tribunal and make oral 
representations."^ It must also give the Board of Governors the opportunity to 
make written representations and allow a representative of the Board of 
Governors to appear and make oral representations."7 Appeals will generally 
be held in private. However, when the appeal involves the refusal of 
admission to a controlled school, a member of the ELB may attend as an 
observer."8 The tribunal has the power to request the Board of Governors to

11 Unreported decision of the High Court of Northern Ireland, 25 August 1995.
112 Both of these options are considered in further detail at paras. 2.63-2.80.
113 School Admissions (Appeal Tribunals) Regulations (Nl) 1998, Sch. 1 paras. 1-3.
114 Ibid Sch. 1 paras. 4-7.
115 Ibid Sch. 2 para. 1.
"6/6;'(7Sch. 2 para. 3.
117 Ibid Sch. 2 para. 4.
118 Ibid Sch. 2 para. 6.
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supply the tribunal with information about admissions and proposed 
admissions to the school."9
4.90 In addition to the statutory requirements, the decision of the 
admissions appeal tribunal must comply with the principles of natural justice, 
that is the duty to be fair. Issues relating to this have been raised a number of 
times on judicial review. In In re Holmes it was argued (unsuccessfully) that a 
representative of the school should have been present at the hearing.120 In In re 
McGurk it was argued that the chairperson should not have received legal 
advice in the course of the hearing which was not revealed to the applicant’s 
representatives.121 The court declined to grant relief on this point because it 
accepted that the applicant had not been disadvantaged. On the whole, the 
statutory procedures prescribed by the regulations are designed to ensure that 
applicants are given an adequate opportunity to state a case and respond to any 
arguments made against them.

Function of the appeal tribunal
4.91 The appeal tribunal must consider whether the school’s criteria were 
applied or applied correctly. To do this, it must first construe the criteria. In 
In re Farren Kelly LJ stated:

“... the tribunal in the discharge of its functions...should look at 
the wording of the criteria in deciding whether they have been 
applied or correctly applied. If what the school has done is 
contrary to the wording of the criteria, the school cannot avail 
itself of a defence before the tribunal that nevertheless the way 
they did apply them was tenable and reasonable.”122

Having determined the appropriate meaning of the criteria, the tribunal must 
then consider whether the school applied the criteria correctly on the basis of 
the evidence before them. In In re Tucker Girvan J stressed that the statute 
requires the tribunal to look at the situation as it was before the school and not 
de novo.123 If the tribunal concludes that the criteria were properly applied, the 
appeal will be dismissed. If the tribunal considers that the criteria were not 
correctly applied, it must then go on to consider whether the child would have 
been admitted to the school had the criteria been used properly. This is 
because the tribunal only has the power to direct that a child is admitted to a 
school if, on the correct application of the criteria, the child would have been 
admitted by the Board of Governors. Girvan J described the task of the 
tribunal as follows:

“The proper task which the tribunal should have posed was 
whether it was satisfied that the applicant would have been 
refused admission as opposed to whether she would have been 
refused admission in the view of the tribunal.”

119 Ibid Sch. 2 para. 7.
120 Unreported decision of the High Court of Northern Ireland, 27 September 1991.
121 [1992] 11 NUB 10.
122 [1990] NI 70 at p.lll.
123 [1995] NI 14.
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It follows from this that the tribunal cannot consider additional material which 
the school did not have an opportunity to consider (this is particularly likely to 
arise in special circumstances cases). In In re Cunningham Girvan J reiterated 
the approach he had taken in In re Tucker and concluded:

“This focuses the tribunal’s attention on the material which was 
before the school at the time when the school made its decision.
Looking at additional material after the event cannot assist the 
tribunal in determining what the school would have done had it 
applied its criteria correctly at the time it made its decision.”124

Powers of the appeal tribunal
4.92 A tribunal can do one of three things:

(1) It can dismiss the appeal if it believes that the admissions criteria were 
properly applied.

(2) It can dismiss the appeal if it believes that the admissions criteria were 
not properly applied but, if they had been, that the child would still 
not have been admitted to the school.

(3) It must allow the appeal if it appears that the admissions criteria were 
not properly applied and if they had been that the child would have 
been admitted to the school. In such a case the tribunal must issue a 
direction to the Board of Governors requiring it to admit the child to 
the school. The Board of Governors must comply with this direction. 
The fixed admissions numbers are not affected by such directions.

Tribunal’s decision
4.93 In the event of a disagreement between the members of the tribunal, 
the decision will be by majority vote.125 The decision and the grounds on 
which it was made must be communicated in writing to the appellant, the ELB 
and the Board of Governors.126 Tribunals are required to state the grounds for 
the decision. In In re Tucker Girvan J interpreted “grounds” to mean the same 
as reasons, stressing how important these were to parents.127 He did not, 
however, quash the decision for the failure to give reasons as the reasons had 
been given belatedly and had not prejudiced the applicant’s ability to argue 
her case fully. Similarly, in In re Trainor Kerr J emphasised that a court would 
be slow to condemn a decision because of the inadequacy of reasons unless 
the subsequently proffered reasons amounted to an ex post facto 
rationalisation.128 On the facts, he considered that even though the original 
statement of reasons was deficient, they had been adequately explained by 
way of affidavit so as to cure the original deficiency.

Challenging the decision of the appeal tribunal

124

125

126
127

128

Ibid.
School Admissions (Appeal Tribunals) Regulations (NI) 1998, Sch. 28.
Ibid para. 9.
Ibid
Unreported decision of the High Court of Northern Ireland, 28 August 1996.
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4.94 There is no specified means of appealing a decision of the admissions 
appeal tribunal. However, in Northern Ireland every year there are a series of 
applications for judicial review of the decisions of admissions appeal 
tribunals. The applicants are invariably children who have been refused 
admission to the school of their parent’s choice. The action is usually taken on 
their behalf by their parents. The choice of applicant has important 
implications for legal aid. If the child alone is the applicant, legal aid will 
almost always be granted as it is determined with reference to the child’s 
income. Counsel for the various ELBs have on several occasions argued that 
the child’s parents should be made applicants. The point of this is that, if the 
application is unsuccessful, costs could be awarded against the parents. This 
would undoubtedly discourage many parents from taking actions. So far the 
point has not been accepted or fully considered by the courts on judicial 
review. In In re Kerr Girvan J declined to make a decision on this issue on the 
basis that it should have been raised earlier in the proceedings.129 
Nevertheless, he seemed somewhat sympathetically disposed to the argument. 
Moreover, a similar point was accepted by the English High Court in relation 
to the Special Education Needs Tribunal.130
4.95 The successful judicial review applications have been discussed 
earlier in the chapter. However, the most successful basis of challenge from an 
applicant’s point of view is where the appeal tribunal has failed to interpret the 
criteria properly. This was the case in each of the following decisions: In re 
Farren, In re McGurk and In re Patton discussed earlier at paragraphs 4.31- 
4.34. In each of these cases, the decision turned on the correct interpretation 
of the published criteria. Guidance as to how criteria are considered by the 
courts is contained earlier at paragraph 4.32. The statutory function of the 
appeal tribunal is to see if the criteria were not applied or were not applied 
correctly. This requires the tribunal to construe the criteria. If it does so 
incorrectly and then employs the incorrect interpretation, the decision will be 
unlawful. In each of the successful cases, the court quashed the decision of 
the tribunal and issued an order of mandamus requiring the tribunal to 
reconsider the applicant’s case in the light of its comments. The court in 
judicial review does not have the power to direct admission to the school. 
Only the tribunal has this power.

OTHER COMPLAINTS ABOUT ADMISSIONS
4.96 There are a number of issues which fall outside the jurisdiction of the 
admissions appeal tribunal but which nevertheless may give rise to parental 
dissatisfaction and complaints. In particular there is no appeal to the tribunal 
in cases where the child has been refused admission to a year group other than 
year 1 or 8 on the grounds that admission would be prejudicial to the efficient 
use of resources; or where a child has been refused admission to year 8 in a 
grammar school on the grounds that it would be detrimental to the educational 
interests of the child; or where a child has been refused admission to a 
grammar school any time after September of year 8 on the grounds that his or 
her academic ability is not of a standard equivalent to that of the pupils with 
whom he or she will be taught. In such cases, the parent may complain to the

129 Unreported decision of the High Court of Northern Ireland, 31 July 1996.
130 See S v The Special Educational Needs Tribunal [1995] 1 WLR 1627.
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Department under article 101 of the 1986 Order. The Department’s decision 
subject to judicial review.



CHAPTER FIVE

THE CURRICULUM
INTRODUCTION

5.01 In this chapter the ‘curriculum’ refers to the substance of what is 
taught in schools, that is the knowledge, ideas and values conveyed in the 
educational process. The chapter outlines the legal provisions which regulate 
what is taught and the systems which are in place for enforcing those 
provisions and for challenging the type of education being provided. In the 
post-war educational reforms, introduced in Northern Ireland in 1947, no 
statutory provision was made in relation to the content of the curriculum 
which would be taught in state schools. The Education Act (NI) 1947 did draw 
a distinction at secondary level between schools which would provide an 
academic course of study (grammar schools) and those which would 
concentrate on practical, technical skills (secondary intermediate and technical 
schools). However, it did not go so far as to prescribe the content of the course 
of study at any stage of compulsory education. There was a widespread 
feeling that a nationally prescribed course of study would be undemocratic, a 
view expressed by one leading educationalist of the time who stated that 
“What we do not want is lessons laid down by law”.1 Thus, the substance of 
what was taught in schools in Northern Ireland was left largely to the 
discretion of individual schools guided by local education authorities and 
subject only to the practical (and not legal) constraint of meeting the 
requirements of external examining bodies. The only exception to this was in 
relation to religious education where legislation restricted the type of religious 
instruction which could be given in controlled schools.2 This delegated model 
of curricular responsibility continued to operate right up until 1990.
5.02 In 1988 the government introduced legislation in England and Wales 
which prescribed the curriculum for children up to the age of 16.3 4 The reform 
was motivated by the government’s concern about the quality, content and 
lack of uniformity in the curriculum in state-funded schools."1 The new 
National Curriculum prescribed areas of study, attainment targets and 
assessment arrangements for the four ‘key stages’ of study.5 In England and 
Wales, the introduction of the National Curriculum met with great resistance 
from the teaching profession who considered it to be over prescriptive and too 
demanding in terms of the assessment arrangements. A year later almost 
identical proposals were made for Northern Ireland and were greeted with

1 H. Dent, The New Education S/7/(1944) p. 30.
2 Art. 21(2) of the 1986 Order prohibits controlled schools from providing denominational 

religious education.
3 Education Act 1988. The provisions on the curriculum are now contained in the Education 

Act 1996, ss. 353-376.
4 The National Curriculum 5-16 - A Consultation Document (London: DES/Welsh Office, 

1987)
5 Education Reform Act 1988, ss. 2-4.
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similar concern.6 Teachers tried to argue that Northern Ireland already had 
sufficient safeguards in terms of the quality of the curriculum, pointing to a 
number of local initiatives which had been developed under the auspices of 
the Northern Ireland Curriculum Council.7 However, attempts to argue that 
Northern Ireland should be treated differently from the rest of the United 
Kingdom on this issue were ultimately unsuccessful. The government 
acknowledged the progress which had been made in schools in Northern 
Ireland but insisted that it was still necessary to legislate to ensure equality of 
access to a broad and balanced curriculum. It stated that “voluntary 
participation in curriculum review and development would not achieve the 
aim of raising standards in all schools and improving educational 
opportunities consistently, or of ensuring that improvements occurred within a 
reasonable time scale”.8
5.03 In fact, there was an argument that Northern Ireland’s schools had a 
particular need for a common curriculum given the disparate nature of the 
educational structures in operation. Northern Ireland’s schools are split 
between Catholic/ Protestant schools and grammar/ non-selective schools at 
secondary level. In addition, Northern Ireland has a very high proportion of 
single sex schools, thus adding a further level of segregation.9 There was a 
considerable body of research which indicated significant differences in 
curricular structures and levels of attainment in the various categories of 
schools in Northern Ireland in the period prior to the introduction of the 1989 
reforms.10 The differences in the curricula employed by secondary and 
grammar schools were part of a deliberate educational philosophy. However, 
there were also disparities in relation to both gender and religious affiliation. 
In relation to gender, there was evidence that girls’ schools were 
underachieving in science and technical subjects." There was similar research 
which showed key differences in the curricula employed in Protestant and 
Catholic schools. Put simply, Protestant schools had more students studying 
science and technology while Catholic schools placed more emphasis on 
humanities.12 Moreover Catholic school leavers had lower attainment levels 
than their Protestant peers, a fact which had knock-on effects in relation to 
levels of unemployment in the Catholic community.13 The introduction of a 
common curriculum represented a step towards a closer alignment of the

6 The Way Forward (Bangor: DENI, 1988).
7 These included the ‘Primary Schools Guidelines’ and ‘11- 16 Programme’.
8 DENI, The Way Forward( X’m) para. 2.6.
9 Over one third of secondary schools (76 out of 226) are single sex schools.
10 See J. D’Arcy and A.E. Sutherland, “System Inequalities in Curriculum Provision and 

Educational Attainment in Northern Ireland”, Annex C in the Fifteenth Report of the 
Standing Advisory Commission on Human Rights (1990 - 1991) (London: HMSO, 1990), 97 - 
130.

11 Science and Arts Subject Choices (Belfast, EOCNI, 1985).
12 R. D.Osborne, A M. Gallagher and R.J Cormack, “Review of Aspects of Education in 

Northern Ireland”, Annex H in the Fourteenth Report of the Standing Advisory Commission 
on Human Rights (1987- 1989) (London: HMSO,1989), 123 - 160.

13 R.D. Osborne and R.J.Cormack, “Gender and Religion as Issues in Education Training and 
Entry to Work”, in Harbinson (ed) Growing up in Northern Ireland (Belfast: Stranmillis 
College, 1989).
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provision made in the different categories of school, thus bridging some of the 
gaps engendered by Northern Ireland’s segregated education system.
5.04 To a large extent, the Northern Ireland curriculum mirrors the 
National Curriculum applicable in England and Wales. The statutory 
framework is the same; children are divided into key stages, each of which has 
its own compulsory subjects, attainment targets and assessment requirements. 
However, although the structure is similar, the content of the Northern Ireland 
curriculum is distinctive from the National Curriculum in several respects. 
First, two of the curricular themes which Northern Ireland schools are required 
to follow across the areas of study are “Education for Mutual Understanding” 
(EMU) and “Cultural Heritage” (see paras. 5.10-5.14). Both are intended to 
promote cross-community understanding. A second issue which makes the 
Northern Ireland curriculum distinctive is the inclusion of the Irish Language 
(see paras. 5.34-5.39). Irish may be taught in all grant-aided schools as the 
required European Language provided that an alternative language is offered 
to pupils. In addition Northern Ireland has a small number of Irish Medium 
schools, that is schools where children are taught in Irish. Some of these 
receive state funding and the legal requirements of the curriculum reflect this. 
The final area of distinction, sex education, is most notable by the absence of 
regulation. In contrast to England and Wales, Northern Ireland does not have 
any specific provisions in this area. The implications of this are considered in 
paragraphs 5.27-5.32.
5.05 The content of the statutory curriculum has been the subject of 
continuous review nationally. This caused a lot of unrest among teachers who 
felt that they had to jump from change to change without having had time to 
assimilate the reforms. As a result the government declared a general 
moratorium on changes to the curriculum until the year 2001. However, since 
the Labour Party’s election manifesto focused so heavily on education, reform 
in some shape or other was inevitable. This has focused not so much on the 
substance of what is taught in school, but on the more general quest for 
improved standards in education. In England and Wales the White Paper, 
Excellence in Schools, outlined major reforms in relation to standards and 
discipline in schools.14 These have been introduced by the School Standards 
and Framework Act 1998. A number of these reforms have also been 
implemented in Northern Ireland by the Education (NI) Order 1998. Two are 
specifically intended to raise standards in the curriculum. The first is the 
forthcoming introduction of baseline assessment for all children in their first 
year of school.15 This is intended to provide teachers with a consistent format 
to establish a pupil’s stage of development on entry to school. Secondly, 
schools are required to set school performance targets which are intended to 
raise standards generally.16 These proposals, coupled with other proposals 
such as school development plans and limitations on class sizes are part of a 
package of measures intended to tackle problems associated with 
underachievement.

14 Cm 3681 (1997).
15 Arts. 7-9 of the 1998 Order.
16 See further para. 5.100.
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5.06 It should be noted that the legislation draws a distinction between the 
secular and religious curriculum in schools. In the discussion which follows, 
references to the Northern Ireland curriculum should be taken to refer to the 
secular curriculum. Schools are under an additional but separate obligation to 
provide religious instruction for all registered pupils at the school. This is 
considered further at paragraphs 5.46-5.55.

THE CURRICULUM IN GRANT-AIDED SCHOOLS
5.07 Part III of the Education Reform (NI) Order 1989 introduced a legally 
prescribed curriculum for children between the ages of 4 or 5 and 16. The 
government could have chosen to implement its plans for a nationally 
applicable curriculum informally through guidance and circulars. Instead it 
chose to place educational bodies under a series of quite specific legal 
obligations and to give the detailed content of the curriculum the force of law. 
The formalised legal approach appears to have been chosen primarily as an 
enforcement device. The government considered that voluntary participation 
would not raise standards consistently or quickly enough.18 In view of this, it 
was considered to be “necessary to provide in law” for a basic curriculum. To 
support this, the Board of Governors of each school was placed under 
statutory duties to ensure that these requirements are met.

Statement of curricular policy
5.08 Article 10 of the 1989 Order requires the scheme of management of 
all grant-aided schools to require the Board of Governors to determine a 
curriculum policy for the school and to produce a written statement of that 
policy. The policy must be kept under review and the written policy kept up to 
date. When determining the policy, the Board of Governors must consider the 
range of the curriculum and the balance between, and coherence of, its 
different components. The policy must be compatible with the programmes of 
study of the contributory subjects; the syllabus of any course which forms part 
of the curriculum and which leads to an approved public examination; and the 
other statutory education provisions, particularly those relating to children 
with special educational needs. When making or reviewing the curriculum 
policy, Boards of Governors are under an obligation to take account of the 
findings of any inspection; to consider representations by the ELB or CCMS 
(if the school is a Catholic maintained school); and to consult the principal. 
The principal is under a statutory obligation to ensure that the curriculum is 
compatible with the policy contained in the written statement. For these 
purposes, article 10(5) of the 1989 Order specifies that the scheme of 
management of the school must provide for the principal to be allocated such 
functions as will, subject to the resources available, enable him or her to 
determine and organise the curriculum and secure that it is followed within the 
school.

17 Art. 5( 1 )(a) of the 1989 Order.
18 DENI, The Way Forward(\9%%) para. 2.6.
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The requirement to ensure a “balanced and broadly based” 
curriculum
5.09 Article 4 of the of the 1989 Order places Boards of Governors and 
principals under a duty to ensure that the school offers a “balanced and 
broadly based” curriculum which:

“a) promotes the spiritual, moral, cultural, intellectual and 
physical development of pupils at the school and thereby of 
society; and

b) prepares such pupils for the opportunities, responsibilities and 
experiences of adult life.”

This wide statement of obligation would be difficult to enforce on its own. 
However, it might be used to interpret the obligations placed on Boards of 
Governors and principals in relation to more specific aspects of the curriculum 
such as the provision of religious or sex education.

Educational themes
5.10 The introduction of a common school curriculum has provided a 
vehicle through which the government is able to attempt to foster the 
competences and attitudes which it considers appropriate for today’s society. 
In particular, article 8 of the 1989 Order states that a curriculum will not be 
considered to comply with the above duty unless it promotes “wholly or 
mainly through the teaching of the compulsory subjects and religious 
education, the attainment of the objectives of a number of stated themes”. The 
equivalent themes in England and Wales do not have a statutory footing. 
However, as in England and Wales, the themes in Northern Ireland include: 
Information Technology; Health Education; and in the third and fourth key 
stages. Economic Awareness and Careers Education. In Northern Ireland 
there are two further themes: (i) Education for Mutual Understanding (EMU) 
and (ii) Cultural Heritage. The intention of both these additional themes is to 
underpin the curriculum with knowledge and values aimed at encouraging 
greater tolerance and understanding between the two main religious traditions. 
The theme of Cultural Heritage is specifically intended to “lessen the 
ignorance which many feel contribute to the divisions in our society”.19 EMU 
has a similar goal.20 As part of EMU, grants are available for activities which 
bring schools on each side of the community together for social, educational 
and sporting events. The Department had previously encouraged this through 
a circular entitled “The Improvement of Community Relations: the 
Contribution of Schools”.21 The Education Reform (NI) Order 1989 accorded 
statutory recognition to the importance of this type of activity for the future of 
peace in Northern Ireland.

19 Ibid para. 2.13.
20 For a description of the EMU programme, see, A. Robinson, “Education for Mutual 

Understanding” in A Common Curriculum: The Case of Northern Ireland, ed. L. Caul 
(Belfast: Stranmillis College, 1993), pp. 7-23.

21 DENI Circular No. 1982/21.
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5.11 The fact that the government feels the need to embed such matters in 
the school curriculum is itself recognition of the fact that they are not always 
being passed onto children at home. However, problems can arise if parents 
expressly disagree with the particular value being conveyed. In such instances 
there may be a clash between the public interest in having the child educated 
according to conventional moral norms and the parents’ private interest in 
having the child educated in accordance with his or her wishes. The operation 
of EMU provides a case in point. In Northern Ireland the community divisions 
are such that some parents may forcefully object to their children being 
required to meet (never mind mingle) with ‘the other side’. It is unclear 
whether parents have a right to object to their child participating in EMU 
activity. Under article 44 of the Education and Libraries (NI) Order 1986, 
education authorities must have regard to the general principle that children 
should be educated in accordance with the wishes of their parents. However, 
this duty applies only so far as this is compatible with the provision of 
“efficient instruction”. Likewise, Article 2 of First Protocol of the ECHR 
gives parents the right to have their child educated in accordance with their 
religious and philosophical convictions. However philosophical convictions 
only include those convictions which are “worthy of respect in a democratic 
society”.22 It could be argued that there is a set of commonly agreed values 
which it is in the public interest to bestow upon children, irrespective of 
parental wishes on the subject. This is explicit in the UNCHR which states 
that education shall be directed to: “the promotion of understanding, tolerance 
and friendship among all nations, racial, ethnic or religious groups and the 
furtherance of the activities of the United Nations for the maintenance of 
peace”.23 It might be considered that EMU is an attempt to comply with this 
part of the Universal Declaration in a form which specifically recognises the 
peculiar context of Northern Ireland and in particular the entrenched 
community divisions.

The key stages
5.12 There are four key stages. These divide a child’s school career until 
the age of 16 into four groupings which are then used as a base for the other 
requirements of the statutory curriculum. The boundaries of each stage are set 
out in article 5 of the 1989 Order which has been re-defined by article 34 of 
the 1996 Order.24
• Key stage 1 begins when a child attains compulsory school age and ends 

at the same time as the majority of children in the class complete four 
school years in that key stage. This generally covers children between the 
ages of four and eight.

• Key stage 2 begins in the school year after the first key stage and ends 
when the majority of the pupils in the class complete three years in that

22 Campbell and Cosans v United Kingdom (1982) EHRR 293.
23 Universal Declaration, Art. 26 (2). See further, Hodgson, “The International Human Right to 

Education and Education Concerning Human Rights”, (1996) The International Journal of 
Children's Rights 237.

24 Art. 5(6) of the 1989 Order as amended by art. 34 of the 1996 Order.
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key stage. This generally includes children between the ages of nine and
11.

• Key stage 3 begins in the school year following key stage 2 and ends 
when the majority of pupils in the class complete three school years. This 
generally covers children between the ages of 12 and 14.

• Key stage 4 begins in the school year following key stage 3 and ends 
when the child ceases to be of compulsory school age. This covers 
children between the age of 15 and 16.

In each category the term “class” is defined to mean “the teaching group in 
which he is regularly taught that subject or, where there are two or more 
groups, such one of them as may be designated by the principal”.25 Key stages 
were not defined originally in relation to the progress of the child’s 
classmates. The amendment was introduced as a means of accommodating a 
child who has not progressed through school at the normal rate.

Areas of study and the compulsory contributory subjects 
5.13 Article 5(2) of the 1989 Order specifies that the curriculum in every 
grant-aided school must have six compulsory areas of study. These are: 
English; Mathematics; Science and Technology; the Environment and Society; 
Creative and Expressive studies; and Language Studies. All six are 
compulsory at each key stage except Language Studies. This is compulsory 
for all pupils at key stages 3 and 4 but is only compulsory at key stages 1 and 
2 in Irish Medium schools. Each area of study has a list of subjects which are 
compulsory for each of the key stages. These are set out below in a table 
which is derived from Schedule 2 to the 1989 Order.26

COMPULSORY CONTRIBUTORY SUBJECTS
(1)

Area of Study
(2)

Compulsory 
contributory 

subjects in key 
stages 1 and 2

(3)
Compulsory 

contributory subjects in 
key stage 3

(4)
Compulsory 

contributory subjects 
in key stage 4

English English English English
Mathematics Mathematics Mathematics Mathematics
Science and 
Technology

Science
Technology and 
Design

Science
Technology and Design

Science
Technology and
Design

The Environment 
and Society

History
Geography

History
Geography

History or Geography

Creative and 
Expressive
Studies

Art and Design
Music
Physical Education

Art and Design
Music
Physical Education

Art and Design or
Music or Drama
Physical Education

Language Studies Irish (in Irish-
Speaking schools 
only)

French or German or
Italian or Spanish or 
Irish (in Irish- 
speaking schools only)

French or German or
Italian or Spanish or 
Irish (in Irish

speaking schools only)

25 Ibid art. 5(6A).
26 This was substituted by Sch. 3 to the 1996 Order which has been amended by the Education 

Reform (Amendment) Order (NI) 1998.
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5.14 Article 6 of the 1989 Order states that the curriculum in every grant- 
aided school shall require that each pupil at the school be taught within each 
area of study the contributory subjects which are compulsory for that pupil. 
Article 11(1 )(b) of the 1989 Order requires a Board of Governors “to exercise 
its functions with a view to securing” and principals to secure that the listed 
contributory subjects are taught as required. When these provisions are read 
together, they would seem to place an obligation on Boards of Governors and 
principals to ensure that each child is taught in accordance with the Northern 
Ireland curriculum. The provisions might therefore be significant if an 
individual parent is dissatisfied with the education being provided for their 
child.

Programmes of study, attainment targets and assessment 
arrangements
5.15 One of the most controversial aspects of the statutory curriculum is 
the level of detail in its requirements. This occurs because the compulsory 
contributory subjects are underpinned by programmes of study, attainment 
targets and assessment arrangements.
5.16 Programmes of study: means the matters, skills and processes which 
are required to be taught to pupils of differing abilities and maturities during 
each key stage.27
5.17 Attainment targets: means the knowledge, skills and understanding 
which pupils of different abilities and maturities are expected to have by the 
end of each key stage.28
5.18 Article 5(4) of the 1989 Order states that the curriculum must include 
the specified attainment targets and programmes of study and must require 
that the content of the teaching of each contributory subject is consistent with 
those programmes of study and attainment targets. This would also fall within 
the obligation placed on Boards of Governors and principals by article 
1 l(l)(b) of the 1989 Order. This means that parents could make a complaint 
about the school’s failure to perform its statutory obligations if the child is not 
taught according to the precise programme of study for each contributory 
subject.
5.19 Assessment arrangements: These are the arrangements for assessing 
pupils at or near the end of each key stage for the purpose of ascertaining what 
they have achieved in relation to the attainment targets for that stage. In 
relation to subjects in key stage 4 which do not have attainment targets, it 
means the arrangements for assessing what the pupil has achieved.29 The only 
compulsory contributory subjects which do not have to be assessed are those 
which fall within the area of Creative and Expressive Studies. The 
arrangements for assessing pupils have been one of the most controversial 
aspects of the curriculum reforms and their introduction has taken place on a 
roiling basis. From September 1996 pupils have been assessed at the end of 
key stages 1, 2 and 3 in English and Mathematics. Pupils at the end of key

27 Art. 7(3)(b) ofthe 1989 Order. 
n Ibid art. 7(3)(a).
29 Art. 7(3)(c) as amended by art. 35(3) of the 1996 Order.
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stage 3 are assessed in Science. The assessment arrangements for Irish in Irish 
medium schools are considered separately at paragraph 5.36.
5.20 The Department has the power to specify the programmes of study, 
attainment targets and assessment arrangements by order.30 However, instead 
of publishing the full details in the order the Department may refer to a 
document published by The Stationery Office.31 This is the procedure which is 
normally adopted. The information contained in the documents which 
describe the programmes, targets and assessment arrangements still has the 
force of law.

EXEMPTIONS FROM THE NORTHERN IRELAND CURRICULUM
5.21 The legal provisions relating to the Northern Ireland curriculum apply 
to all children attending grant-aided schools. The underlying philosophy of the 
common curriculum was to ensure equality of access to a balanced 
curriculum. This objective might have been seriously undermined if schools 
were given a broad discretion as to when the requirements could be set aside. 
Consequently, the legislation specifies the situations in which the 
requirements do not have to be met either in whole or in part. It will be seen 
that these are tightly drafted with the result that schools have very little scope 
when it comes to exempting individual pupils from the prescribed curriculum. 
This is not to say that all children of the same age should be receiving 
identical instruction. The curriculum does leave teachers with discretion as to 
what is taught and allows them to pitch materials at different levels in mixed 
ability groups. What it does not permit is for a child to be denied access to 
some aspect of the prescribed curriculum unless they fall within one of four 
exceptions. The first of these arises under article 15 of the 1989 Order which 
allows the Department to modify or disapply articles 5, 6 and 8 by regulations. 
This power has not been exercised. The 1989 Order also contains three 
specific exceptions which are considered below. There are no other exceptions 
in domestic legislation which allow a school to refrain from complying with 
the statutory requirements. The only other way in which an exception could 
arise is if a parent successfully argued that the content of the statutory 
curriculum was in contravention of his or her religious or philosophical 
convictions and therefore in breach of the second sentence of Article 2 of the 
First Protocol of the ECHR.32 However, the European Court of Human Rights 
has shown itself to be reluctant to interfere with national programmes of 
study, particularly if they may have the effect of denying the child access to a 
suitable education and provided that the information is presented in an 
“objective, critical and pluralistic manner”.33

Special educational needs
5.22 If a child has special educational needs which are the subject of a 
statement, his or her statement of special needs may include provision 
applying articles 5, 6 and 8 of the 1989 Order with modifications or excluding

™ Ibid an. 7(1).
31 Ibid art. 7(6).
32 See paras. 1.53-1.56.
33 Kjelsden, Busk Masden and Pedersen v Denmark (1976) EHRR 711.
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the application of those provisions.34 Such provision is common in statements 
of special educational needs as the requirements of the Northern Ireland 
curriculum are frequently inappropriate for a child with learning difficulties. 
Parents who are unhappy about the curriculum provided for their child can 
appeal against the content of the statement to the Special Educational Needs 
Tribunal under article 18 of the 1996 Order. It should be noted that this 
exception only applies to children with special educational needs which are 
the subject of a statement. There is estimated to be a further 18 per cent of all 
school children who are considered to have special needs but for whom no 
statement is maintained.35 Problems may arise if these children are having 
difficulty coping with particular aspects of the curriculum since these children 
cannot be permanently exempted from any of the requirements of the 
Northern Ireland curriculum although temporary exceptions can be made in 
the circumstances described below.

Temporary individual exceptions
5.23 The principal of a school may direct that the statutory requirements 
will not apply or will apply with modifications in relation to a particular pupil 
if he or she considers that they are not appropriate for that pupil.36 There are 
two types of direction which may be given: (i) a general direction and (ii) a 
special direction. A general direction may be given where circumstances are 
likely to change so that within six months it will be appropriate to apply the 
statutory requirements.37 This would include situations where a student is 
suffering from a temporary condition affecting his learning. This might be the 
case if a pupil has arrived from a different educational system, has been in 
hospital, educated at home or excluded from school and needs time to adjust. 
Alternatively, it might be appropriate if a child is undergoing severe emotional 
problems. A special direction may be given where the pupil needs to be 
assessed by the ELB with a view to a statement of special educational needs 
being made or amended.38
5.24 If the principal considers a temporary individual exception to be 
appropriate, he or she must comply with a specific statutory procedure, the 
detail of which is clearly designed to ensure that such directions are used 
sparingly. A direction may not come into force less than one month after it is 
given unless the principal thinks it is essential. In no case is the duration of 
the direction to exceed six months although further directions can be made in 
restricted circumstances.39 A direction must be in writing and will include 
information on the following: (i) the statutory requirements which will not 
apply or which will apply with modification; (ii) the date on which the 
direction comes into force and the period during which it will be in force; (iii) 
the reasons for the direction and an indication of whether it is a general or 
special direction; (iv) the differing provision which will be made for the

34 Art. 16 of the 1989 Order.
35 See further paras. 8.01-8.03.
36 Education (Curriculum) (Temporary Exceptions) Regulations (Nl) 1990, reg. 3(l)(a). 
37/Wfifreg.3(l)(b)(i).
38 Ibid reg.3(l)(b)(ii).
39 Ibid reg.4.
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pupil’s education during the period; and (v) the right of the parent to appeal.40 
A general direction must also include information on the manner in which the 
principal proposes to secure the full application of the curriculum after the 
period of the direction. A special direction must include a statement of the 
principal’s opinion that the child has or probably has special needs and the 
reasons for it. The principal must keep a copy of the direction with the child’s 
other school records and must send a copy within three days by first class post 
to: the chairman of the Board of Governors; the ELB in the case of a special 
direction; and the parent(s) of the pupil.41 The principal has the power to both 
vary and revoke the direction. A parent can ask the principal to give a 
direction or revoke or vary a direction currently in force.42 The request can be 
made orally or in writing but should state the reasons for which it is made.43 
The principal does not have to consider a request to vary or revoke a direction 
more than once during the period in which a particular direction is in force.44 
If the principal refuses the parent’s request, he must give reasons for his 
decision and provide details of the parent’s right to appeal.45 This information 
must also be given to the Board of Governors.
5.25 The parent can appeal to the Board of Governors in one of three 
circumstances: (i) where the principal has given, revoked or varied a direction; 
(ii) where the principal has refused to give, revoke or vary a direction at the 
request of the parent; or (iii) where the principal has failed to respond to a 
request from a parent within two weeks.46 The Board of Governors can 
confirm the principal’s decision or can direct the principal to take such action 
as it considers appropriate in the circumstances.47 The principal must comply 
with this direction. The Board of Governors is obliged to notify the appellant 
and principal of its decision in writing.48

Development work and experiments
5.26 The legislation provides an exception which allows schools to carry 
out development work and experiments in relation to the curriculum.49 This 
could be used to allow a school to pilot a proposed change to the set 
curriculum. The rationale underlying the exception was that the common 
curriculum should not become a straight-jacket which would stifle innovation 
in curricular development in schools. However, the government was 
concerned that any freedom to experiment would not be misused by schools to 
avoid its responsibilities under the curriculum. The granting of exceptions is 
therefore carefully controlled. The exception can only be granted by a 
direction from the Department. This will specify any modifications to the

40 Ibid reg.5.
41 Ibid reg. 6.
i2 Ibid reg. 12(1).
43 Ibid reg. 12(2).
44 Ibid reg. 12(3).
45 Ibid reg. 12(4).
46 Art. 17(7) of the 1989 Order.
47 Ibid art. 17(8).
** Ibid art. 17(9). 
m Ibid art. 14.
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provisions of articles 5, 6 and 8 of the 1989 Order.50 The following bodies 
may apply for a direction: the Board of Governors of the school; the NICCEA 
with the agreement of the Board of Governors of the school; and the relevant 
ELB with the agreement of the Board of Governors.51 If the application is 
made by the Board of Governors or the NICCEA, the Department will consult 
with the ELB.52 The Department may require the body making the application 
to provide reports to the Department on specified matters.53 In practice the 
exception has not been used widely by schools in Northern Ireland. It has been 
argued that it has untapped potential and in particular could be used by 
schools as a means of registering dissatisfaction with the common 
curriculum.54

SEX EDUCATION
5.27 One area of the curriculum which can be highly controversial is the 
provision of sex education. Some parents view sex education as an essentially 
private matter and one on which they would prefer to instruct their children 
themselves. Other parents may have strong religious beliefs and might 
consider the information provided by schools to conflict with their own moral 
values or tenets of their religion. In spite of the potential for conflict, there are 
no specific statutory provisions regulating sex education in Northern Ireland. 
In particular, schools are not under a direct legal obligation to provide sex 
education classes. Conversely, there is no legal provision which prohibits 
schools doing so and in practice most secondary schools do provide pupils 
with sex education. In fact, although schools are not under a direct obligation 
to provide sex education, it is arguable that a failure to provide some form of 
sex education would mean that the school’s curriculum did not prepare its 
pupils for the “responsibilities and experiences of adult life” as is required 
under article 4 of the 1989 Order. Moreover, there are a number of subjects 
where issues relevant to sex education form part of the compulsory 
programme of study. For instance, schools are required to pursue the theme of 
health education throughout the curriculum and it seems obvious that this 
should include both the physical and emotional aspects of sexual activity.55 
Likewise, pupils study human reproductive systems in science at key stage 3. 
The result is that it would be unlikely that a child could leave secondary 
school without some knowledge of the basic facts pertaining to sex education.

Departmental guidance
5.28 DENI Circular 1987/45 provides guidance to schools on the provision 
of sex education. It states that sex education should be an important element 
in the curriculum of all schools and recommends that it “should be taught in a 
sensitive manner which is in harmony with the ethos of the school or college 
and in conformity with the moral and religious principles held by parents and

50 Ibid art. 14(1).
51 Ibid art. 14(3). 
i2 Ibid art. 14(4).
53 Ibid art. 14(6).
54 See Tooley, ‘Loopholes in the National Curriculum? The Genesis and Use of Sections 16 and 

17 of the 1988 Education Reform Act’ (1996) 8(4) Education and the Law 319.
55 Art. 8 of the 1989 Order.
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school management authorities”.56 The guidance states that all schools should 
have a written policy on sex education which is communicated to parents. 
However, a 1996 survey by the Health Promotion Agency for Northern 
Ireland found that the practice in many schools was not in accordance with the 
Department’s recommendations.57 For instance, only 50 per cent of secondary 
schools, 65 per cent of grammar schools and 15 per cent of primary schools 
had a sex education policy and half of these had not communicated this to the 
parents.58 The survey also found wide variations in the approaches which 
schools took to sex education, both in relation to what was taught59 and the 
subject in which it was taught.60

Parental rights
5.29 The provision of sex education is not usually a source of conflict with 
parents. In the Northern Ireland Health Promotion Agency survey only 2 per 
cent of parents said that they would withdraw their child from all sex 
education.61 Instead, parents are more likely to be concerned at the inclusion of 
certain topics within the information provided. For instance 21 per cent of 
parents surveyed thought that homosexuality and lesbianism should not be 
taught in schools.62 13 per cent of parents felt similarly about abortion. In 
spite of these concerns, Departmental guidance states that reference to 
sensitive topics such as homosexuality and abortion should not be avoided 
since discussion of these matters is common in the media and elsewhere. The 
guidance is clear that “schools and colleges cannot ignore consideration of 
sexual practices which run counter to the moral standards of society in 
Northern Ireland”.63
5.30 Parents do not have a specific statutory right to object to the provision 
of sex education generally or to any specific aspect of that education. 
Moreover, the Department’s guidance does not address the issue directly 
except to say that “the counselling and advice available to individual pupils 
should complement and support the proper exercise of parental rights and 
responsibilities”.64 Article 44 of the 1986 Order may be of some relevance in 
this area since it requires the Department and ELBs to have regard to the 
general principle that pupils shall be educated in accordance with the wishes 
of their parents so far as this is compatible with the provision of efficient 
instruction and the avoidance of unreasonable expenditure. However, there is 
an argument that compliance with a parental request for withdrawal would be 
incompatible with the efficient education of the child in matters pertaining to

56 Ibid para. 2.
57 Sex Education in Northern Ireland, Views from Parents and Schools (1996) The Health 

Promotion Agency for Northern Ireland.
* Ibid p. 50.
59 For instance, homosexuality was covered in only 56% of secondary schools (Ibid p. 53).
60 Sex education appeared in a variety of subjects including science, religious education, 

personal and social development and health education. Only 12% of schools taught it as a 
subject in its own right. (Ibid p. 55).

61 Ibidp. 35.
62 Ibidp. 25.
63 DENI Circular 1987/45, para. 8.
64 Ibid, para. 10.
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sexual development. Moreover, parents wishing to pursue an objection in the 
courts would not find much to assist them in the ECHR. In the case of 
Kjeldsen, Busk Masden and Pedersen the European Court of Human Rights 
found that the provision of compulsory sex education in Denmark did not 
contravene a parent’s right to have their child educated in accordance with 
their own religious or philosophical beliefs under Article 2 of the First 
Protocol of the ECHR provided that the information was presented 
objectively, pluralistically and critically.65

Conflicts in relation to consent
5.31 In practice most schools in Northern Ireland will seek parental consent 
as a matter of course before giving a child sex education.66 However, a 
request for consent can cause problems in two situations. The first is where 
the parents disagree between themselves about whether the child should have 
sex education. This might arise where the parents are estranged and disagree 
about the child’s upbringing. In such instances one parent could seek a 
specific issue order under article 8 of the Children (NI) Order 1995. A court 
would have to decide what was in the child’s best interests having regard to 
the welfare check list in article 3 of the 1995 Order. The second situation in 
which difficulties might arise is where the child wishes to receive sex 
education but the parents do not consent to them having it. In such instances, 
schools are faced with a conflict which may be difficult to reconcile. A child 
of sufficient understanding can apply for a specific issue order under article 8 
of the Children (NI) Order 1995. Moreover, the 1995 Order specifies that, in 
any decision about the child, the child’s best interests must be the paramount 
consideration. In determining this, the child has a right to have his or her 
views considered.67
5.32 It would be better for everyone if the law in Northern Ireland were to 
provide a clear statement of parental and children’s rights in this area. In 
England and Wales schools are required to provide sex education but parents 
have an absolute right to withdraw their child from it. Although this leaves 
schools in no doubt as to their legal obligations, the legislation may be in 
conflict with the UNCRC which requires Member States to take the child’s 
views into account in all matters pertaining to him or her.68 The other way to 
achieve a high degree of certainty would be to make sex education 
compulsory for all by denying parents the right to withdraw their child. Some 
commentators have advocated this approach, arguing that a child has a 
fundamental right to accurate knowledge of the facts of sexual activity and 
that the issue is too important to be left in the hands of parents who may 
discharge the duty imperfectly or not at all.69 A suggested compromise is that 
parents should only have a right to withdraw their child from sex education if 
this could be shown to be both in the best interests of the child and the public

65 (1976) 1 EHRR 711. See paras. 1.53-1.56.
66 In the 1996 survey 69% of schools gave parents the right to withdraw children from sex 

education classes.
67 Gillick v West Norfolk and Area Health Authority 1 AC 112.
68 Art. 12 of the UNCRC. See Chapter 1.
69 Bainham, Children Parents and the State (1988) p. 186.
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at large.70 This latter formulation does shift the presumption towards the 
provision of education but it would undoubtedly be a difficult exercise to 
balance the various interests at stake in the face of stringent parental 
opposition.

Comparisons with Great Britain
5.33 The unregulated nature of sex education in Northern Ireland can be 
contrasted with the legal position in other parts of the United Kingdom. It has 
already been mentioned that in England and Wales sex education is 
compulsory in secondary schools although parents have an absolute right to 
withdraw their child from this type of instruction.71 The substance of the 
education provided is also subject to statute. Schools are prohibited from 
covering anything other than the biological aspects of sex education in the 
ordinary part of the curriculum. Instead, sections 403-405 of the Education 
Act 1996 require governing bodies to secure that sex education is given in 
such a manner as to encourage pupils to “have due regard to moral 
considerations and the value of family life”.72 Moreover, section 2A of the 
Local Government Act 1986 prohibits local authorities from promoting the 
teaching in maintained schools of the acceptability of homosexuality as a 
“pretended family relationship”.73 The provision was introduced as a result of 
controversy surrounding the adoption of a book “Jenny lives with Eric and 
Martin" by the Inner London Education Authority. The provision was 
exceptionally controversial and the Labour Party gave a manifesto 
commitment to repeal it. A replacement provision which requires the 
Secretary of State to produce guidance on sex education which includes an 
objective that pupils “learn about the nature of marriage as the key building 
block of society and its importance for family life and for the bringing up of 
children” has had a turbulent passage in the House of Lords.74 Northern 
Ireland does not have equivalent restrictions on the content of any sex 
education programme. The influence of the churches on the school system and 
the whole tenor of society in Northern Ireland is such that it is unlikely that a 
school or even an individual teacher would provide sex education which was 
anything other than suitably moral. It is almost inconceivable that schools 
would promote homosexuality or even sex outside marriage. It may be 
considered that there is no need for legislative intervention where practice 
uniformly reflects the position set out by statute in England and Wales.

IRISH LANGUAGE
5.34 The official language of Northern Ireland is English. However, 
Northern Ireland has a number of citizens who regard Irish as their first

70 Furniss and Blair, ‘Sex Wars: Conflict In, and Reform of, Sex Education in Maintained 
Secondary Schools’(1997) \%2) Journal of Social Welfare and Family Law, 189, at p. 199.

71 S. 2(1) of the Education Reform Act 1988 amended by s. 241 of the Education Act 1993
72 For a discussion of the meaning of this provision see Poole, ‘Sex Education, Morality and the 

Wednesbury Omnibus’ [1988] Local Government Review 203
73 See further, Macnair, ‘Homosexuality in Schools - Section 28, Local Government Act 1988’ 

(1989) (1) Education and the Law 35
74 The Learning and Skills Bill, s. 403A.
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language and English as their second.75 Many of these people want their 
children to be taught in Irish and there are a number of Irish-speaking schools 
which facilitate this choice. Other parents, while happy for their children to 
be taught in English, want their children to learn Irish as a means of both 
preserving the language and their cultural identity. In practice, Northern 
Ireland’s history is such that it is the Catholic population who particularly 
identify with the Irish language. As a result, most Catholic secondary schools 
in Northern Ireland offer pupils the opportunity to learn Irish. In view of this, 
the Irish language has a distinctive place in the Northern Ireland curriculum.76 
The provisions which relate to the Irish language vary depending on whether 
the language is being taught in a school which uses English as the medium for 
teaching or is an Irish medium school.

Irish in English medium schools
5.35 The Northern Ireland curriculum makes specific provision for the 
teaching of Irish in grant-aided schools. Irish language does not have to be 
taught at primary school level although it may be offered as an addition to the 
curriculum once the other statutory requirements have been complied with. 
Students at key stages 3 and 4 are required to undertake Language Studies. 
Irish may be taught as an alternative to French, German, Italian or Spanish to 
fulfil this requirement.77 Under the original proposals Irish was not part of this 
list. It was inserted following the proposal’s consultation period as a result of 
representations by the Catholic church and Irish language pressure groups. 
This means that pupils can study Irish instead of any other European language 
provided by their school. However, schools are under no obligation to offer 
Irish as one of the language choices. If they do offer Irish, they must offer an 
alternative European language as well. In contrast the National Curriculum 
applicable in Great Britain provides a much wider choice of modern European 
Languages including Dutch and Modern Greek (but not Irish in spite of the 
large emigrant population).78 It also permits pupils to study one of a number of 
other non-European languages (including Japanese, Urdu, Hindi) provided at 
least one of the foundational European languages is offered by the school.

Irish in Irish medium schools
5.36 A school is considered to be an Irish-speaking school if religious 
education and more than one half of the compulsory contributory subjects

75 In the 1991 Census, 79,012 people indicated that they could speak, read and write in Irish. A 
further 45,332 can speak Irish. ( Northern Ireland Census: Irish Language Report), HMSO, 
1990/1991, Table 1.) See generally, ‘The UK Government's Approach to the Irish Language 
in Light of the European Charter for Regional or Minority Languages' (Belfast: CAJ, 1992), 
4-7 and 26-31.

76 No provision is made for Ulster-Scots. This might change in the light of the Belfast 
Agreement which promotes the “importance of respect, understanding and tolerance in 
relation to linguistic diversity, including in Northern Ireland ... Ulster-Scots.”(p. 19)

77 Education Reform (NI) Order 1989, Sch. 2, substituted by the Education (NI) Order 1996, 
Sch. 3.

78 The government has recently announced an intention to include Irish in the list of European 
languages which can be taught in England and Wales.
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(other than English and Irish) are taught wholly or partly in Irish.79 The legal 
position in relation to the curriculum in Irish medium schools which are grant- 
aided is prescribed as part of the Northern Ireland curriculum. In Irish
speaking primary schools, Irish is compulsory at key stages 1 and 2 and is 
assessed accordingly.80 Irish-speaking primary schools are excepted from the 
normal requirement to teach English in the first, second and third years of the 
first key stage.81 English remains a compulsory subject in relation to pupils in 
the fourth year of the first key stage and in the whole of the second key stage. 
The legal position for primary schools appears to represent a balance which 
enables children to settle into the use of Irish in the early stages of their 
development but which does not completely deprive them of the opportunity 
to be taught the main language of the society in which they live. The position 
of Irish in Irish-speaking secondary schools has recently been consolidated in 
legislation. The Education Reform (Amendment) Order (NI) 1998 adds Irish 
in Irish-speaking schools to the Language Studies Area of Study at key stages 
3 and 4. The programme to be followed is detailed in an Order which has 
been effective in Irish speaking schools from 1 August 1998.82

Right to Irish language education
5.37 Parents do not have a statutory right to have their child educated in the 
medium of the Irish language. Moreover, such a right cannot be derived from 
the international human rights documents to which the United Kingdom is a 
signatory. In The Belgian Linguistics Case, the European Court of Human 
Rights found that the ECHR did not give parents the right to choose the 
language in which their child would be educated.83 The most specific 
international document in this area is the Council of Europe’s Charter for 
Regional or Minority Languages. The United Kingdom agreed to sign this 
Charter as part of the Belfast Agreement, although it has not yet been ratified. 
Article 44 of the Education and Libraries (NI) Order 1986 requires the 
Department and ELBs to ensure that pupils are educated in accordance with 
the wishes of their parents provided that this is compatible with the provision 
of efficient instruction and the avoidance of unreasonable public expenditure. 
This means that parents can request that their child be educated in the medium 
of the Irish language but the government does not have to fund Irish medium 
schools unless it is satisfied that the education being provided is of satisfactory 
quality and that there are sufficient numbers attending the school to justify its 
long-term funding.84

79 Art. 35(2) of the Education Reform (NI) Order 1989.
80 Education Reform (NI) Order 1989, Sch. 2, substituted by the Education (NI) Order 1996, 

Sch. 3 and amended by the Education Reform (Amendment) (NI) Order 1998. Students who 
have studied Irish in an Irish-speaking school at key stages 1 and 2 must follow the 
programme of study set down in the Curriculum (Programme of Study and Attainment 
Targets in Irish in Irish-speaking Schools at Key stages3 and 4) Order (NI) 1998.

81 Education Reform (NI) Order 1989, Sch. 2, substituted by the Education (NI) Order 1996, 
Sch. 3. Curriculum (English in Irish-speaking Schools) (Exceptions) Regulations (NI) 1996.

82 The Curriculum (Programme of Study and Attainment Targets in Irish in Irish-speaking 
Schools at Key stages 3 and 4) Order (NI) 1998. See DENI Circular 1998/13.

“(1968) 1EHRR 282.
84 See further para. 2.47.
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5.38 Education in the Irish language has received a boost as a result of the 
Belfast Agreement. The agreement states that the government will “where 
appropriate and where people so desire it” take resolute action to promote the 
Irish language.85 More specifically in relation to education, the government 
agreed to place a statutory duty on the Department to encourage and facilitate 
the development of Irish medium education. This is contained in article 89 of 
the Education (NI) Order 1998. In a recent case, In Re Martin’s Application, 
the High Court considered that article 89 did not override other obligations in 
the Education Order and in particular article 52 of the 1986 Order which 
relates to assistance with home to school transport.86 The Department has also 
been given the power to pay grants to any body appearing to have as its 
objective the encouragement or promotion of Irish medium education. These 
obligations are similar to those currently in force in relation to integrated 
schools. Before the Assembly was suspended, Martin McGuinness announced 
that funding would be provided to Comhairle Na Gaelscholaiochta and that it 
would have a trust fund of half a million pounds each year for the next two 
years to promote Irish language education. In practice, whether or not there is 
an increase in the number of children being educated in Irish medium schools 
depends mainly on the viability criteria which the Department sets for new 
schools. However, the Minister for Education also gave the go-ahead for a 
review of these criteria. Thus the statutory duty has already had more than a 
symbolic significance for the development of Irish medium schools.

Comparison with Great Britain
5.39 The position of Irish-speaking schools is broadly similar to that of 
Welsh-speaking schools in Wales. Both have their respective languages 
recognised as core subjects.87 However, the position of Irish-speaking schools 
goes one step further by removing the requirement to study English in the first 
three years. This was an exception which was sought by the Irish-speaking 
community who consider it important that children are taught exclusively in 
Irish in the early stages of their development, particularly given that pupils are 
living in an English-speaking environment. It might be assumed that a similar 
exception was not sought in Wales because there is already a high level of bi
lingualism which is not apparent in Northern Ireland. In contrast, the position 
of Welsh in English-speaking schools is completely different from that of Irish 
in Northern Ireland’s schools. Welsh is taught in all schools in Wales.88 This 
explicitly recognises the accepted cultural significance of the language to the 
whole community. In contrast, the study of Irish is generally optional in 
Northern Ireland schools. It is difficult to imagine it otherwise given that 
Protestants in Northern Ireland do not normally speak Irish. Most do not

85 P. 19.
86 Unreported decision of the High Court of Northern Ireland, 8 May 2000, see para. 10.08.
87 Welsh is a core subject in Welsh-speaking schools and a foundational subject in other schools 

in Wales (Education Act 1996, s. 354(1) (b) and 2(d) respectively.
88 Education Act 1996, s. 354(2)(d) and s. 354(5). However, the attainment targets and 

programmes of study do not apply in non-Welsh-speaking schools at key stage 4 (Education 
(National Curriculum) (Attainment Targets and Programmes of Study in Welsh) Order 1995 
(SI 1995 No 69).
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identify with it culturally and some regard it with hostility.89 In this context, it 
is difficult to envisage a situation where Irish is given the recognition afforded 
to Welsh.

DISCRIMINATION IN THE CURRICULUM
5.40 Northern Ireland has legislation which deals with discrimination on 
the grounds of sex, race and disability respectively. The import of these in the 
field of education is considered separately below. In addition, there are a 
number of new provisions arising out of the Northern Ireland Act 1998 which 
deal with discrimination in a more general way (see paras 1.31-1.37). These 
may have some bearing on the Department and the ELBs when carrying out 
their functions in relation to the curriculum. Likewise, Article 14 of the ECHR 
when read with Article 2 of the First Protocol prohibits discrimination in 
access to education.90 Although the state is given a large degree of leeway in 
determination of what is a suitable curriculum, it would undoubtedly be 
difficult for it to justify differential access to the nationally agreed curriculum 
based on one of the categories covered by Article 14.

Sex
5.41 Article 24 of the Sex Discrimination (NI) Order 1976 makes it 
unlawful for an ELB or Board of Governors to discriminate against a girl (or a 
boy) who is a pupil in the way it affords her access to any of the benefits, 
facilities or services, or by refusing or deliberately omitting to afford her 
access to them. This means that co-educational schools must offer pupils of 
both sexes equal access to all courses and facilities provided as part of the 
curriculum. Direct discrimination does not appear to be the key problem in 
this area. Research conducted by the Equal Opportunities Commission in 
Northern Ireland has highlighted the hidden gender differences in the 
curriculum.91 Much of this stems from the high level of single sex education 
in Northern Ireland rather than discrimination within individual institutions. 
The common requirements of the Northern Ireland curriculum should in 
theory redress any imbalance by ensuring that girls’ schools devote as much 
time to sport and science as boys’ schools. However, it would appear that 
differences remain both in the way resources are deployed in schools and in 
the attitudes of pupils and their parents. For instance recent research indicates 
that girls in single sex schools are less likely to study science at A level than 
boys or girls in co-educational schools.92 On the other hand, research also 
indicates that there is now no clear pattern of difference in levels of attainment 
between boys and girls at GCSE and A level.93

89 See Crozier (ed). Cultural Traditions in Northern Ireland (1989, QUB, Institute of Irish 
Studies) report of Education Group, p. 64.

90 See para. 1.58.
91 Common Curriculum - Equal Curriculum? (EOCNI, 1992).
92 Girls and A Level Science 1985.1995 (EOCNI, 1996)
93 Girls, Boys and Exam Results, a Northern Ireland Perspective (EOCNI, 1996)
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Race
5.42 Northern Ireland has had legislation prohibiting discrimination on the 
grounds of race since 1997. Article 20 of the Race Relations (NI) Order 1997 
places a general obligation on educational bodies to secure that educational 
facilities are provided without racial discrimination and article 19 makes it 
unlawful for ELBs or the CCMS to do any act which constitutes racial 
discrimination while performing their functions under the Education Orders. 
More specifically, article 18 makes it unlawful for educational establishments 
to discriminate against pupils in the way in which it affords them access to 
benefits, facilities or services, or by refusing or deliberately omitting to afford 
them access to them. There are no reported decisions on the issue of race 
discrimination in the curriculum. However, an issue might arise if, for 
instance, a school were to prohibit a pupil from taking part in sporting 
activities because he or she refused to wear the normal sports kit for some 
reason connected with their race.94 It could also occur if a school used a 
textbook which included pejorative racial stereotypes. This might arise in 
Northern Ireland in relation to members of the Irish Travelling community 
who are specifically protected by the legislation.95

Disability
5.43 The Disability Discrimination Act 1995 extends to Northern Ireland. 
However, the education provisions do not.96 Those advocating the rights of 
disabled people were disappointed that education was not made integral to the 
anti-discrimination legislation. However the government chose to deal with 
the issue within the education statutes. Thus, in Northern Ireland, the legal 
provisions in relation to access to the curriculum for children with disabilities 
derive mainly from the provisions of the 1996 Order which deal with children 
with special educational needs.
5.44 The legal provisions for children with special educational needs are 
considered in detail in Chapter 8. However, two provisions are particularly 
relevant in relation to access to the curriculum. Article 8 of the 1996 Order 
requires the Board of Governors of a mainstream school to ensure that these 
children (whether statemented or not) engage in the activities of the school 
together with children who do not have special education needs so far as this 
is reasonably practicable and compatible with the child receiving the 
education that they need, the efficient education of the other children and the 
efficient use of resources. In addition schools are required to ensure that the 
child receives the full curriculum except in so far as a statement says 
otherwise or where there is a temporary exception.97 It is possible that a pupil 
who is denied access to a part of the curriculum on the basis of a disability 
may have grounds for complaint that there has been a breach of Article 14 of

94 See Mandla v Lee (Dowell) [1983] 1 All ER 1062.
95 Art. 5(3) of the Race Relations (NI) Order 1997.
96 S. 29 places a duty on Boards of Governors to include information about access in its annual 

report. This duty does not, however, apply in Northern Ireland.
97 See paras. 5.21-5.25.
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the ECHR, combined with Article 2 of the First Protocol (the right not to be 
denied education).98

POLITICAL/CULTURAL ISSUES
5.45 In England and Wales, principals, Boards of Governors and LEAs are 
obliged to prohibit the pursuit of partisan political activities by any registered 
junior pupils and to prohibit the promotion of partisan views in the teaching of 
any subject in the school. Schools are also required to take reasonably 
practicable steps to secure balanced treatment of political issues where they 
arise in school or extra-curricular activity.99 This provision was introduced in 
1986 by the Conservatives who alleged that Labour-controlled LEAs were 
pursuing political agendas in their schools.100 These concerns did not extend 
to Northern Ireland and there is no equivalent restriction in this jurisdiction. 
Nevertheless, if a teacher were to take a party political line in class, parents 
might complain that their child was not receiving a “balanced” curriculum as 
is required by article 4 of the 1989 Order.101 That said, there may well be 
occasions when certain activities endorsed by the state curriculum raise 
political or cultural issues on which parents have strongly held views. One 
obvious area where this might arise is in cross-community contact schemes 
under Education for Mutual Understanding. A staunchly loyalist parent may 
not want their child to engage in Irish dancing and a staunchly nationalist 
parent may not want their child to learn about the cultural heritage of the 
Orange Order. Article 44 of the 1986 Order requires the Department and 
ELBs to ensure that education is in accordance with parental wishes in so far 
as this is compatible with efficient education and the efficient use of 
resources. Moreover, a further legal basis for objection may arise under 
Article 2 of the First Protocol of the ECF1R, that is that education should be in 
accordance with a parent’s religious or philosophical convictions.102 In such 
cases, a court way consider that the child’s overriding right to a suitable 
education outweighs the parent’s objections.103 Nevertheless, schools would be 
advised to handle these issues with sensitivity, informing parents in advance 
of any activity to which objections might be anticipated.

RELIGIOUS EDUCATION IN THE CURRICULUM
5.46 There are a number of different approaches which a state can adopt 
when it comes to the issue of religious education in state schools. Some 
countries adopt a wholly secular approach to state education.104 The United 
States is one such country. This strict separation of church and state has its

98 See further para. 1.58.
99 Education Act 1996, ss. 406-407.
100 Particular concern was voiced about “peace studies”. S. 44 of the Education (No. 2) Act 

1986.
101 This could be the subject of a complaint to the Curriculum Appeal Tribunal. See paras. 5.87- 

5.94.
102 See paras. 1.53-1.57.
103 See for instance, Kjelsden, Busk Masden and Pedersen \ Denmark 1 EHRR711.
104 This is the position in France. This has given rise to difficulties in relation to Muslim pupils 

wearing the chador. See, Bell, ‘Religious Observance in Secular Schools: a French Solution’ 
(1990) 2 (3) Education and the Law 121.
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roots in the first amendment to the United States constitution which forbids 
government from enacting laws “respecting an establishment of religion, or 
prohibiting the free exercise thereof’.105 However, the ban on religion in 
schools is not uncontentious. There have been a series of high profile cases in 
which the US Supreme Court has had to balance its citizens right to freedom 
of religion with the prohibition on the establishment of religion in the context 
of state education.106 The United Kingdom takes the opposite approach, by 
first requiring all publicly funded schools to provide religious instruction and 
secondly by stipulating that the religious instruction provided must be of a 
Christian character. In England and Wales the religious education 
requirements stem from the Education Act 1944 when, in the midst of major 
re-organisation, many religious schools transferred control to the state but 
argued successfully for the maintenance of religious education.107 For once, 
Northern Ireland’s legislation had come in advance of that of its neighbouring 
jurisdiction. Similar requirements had come into force in Northern Ireland 14 
years previously albeit for different reasons.
5.47 Northern Ireland’s schools have not always been under an obligation 
to provide religious instruction. In fact, the Education Act (NI) 1923 
prohibited the teaching of religion in state run schools (i.e. provided and 
transferred schools) during school hours.108 The intention underlying this was 
to keep the state system secular. The difficulty was that voluntary schools (the 
majority of which were Catholic in ethos) were able to provide 
denominational religion if they wished. This differentiation was a source of 
disquiet to the Protestant churches in Northern Ireland when it became 
apparent that it was predominantly Protestant children who were attending 
state schools.109 The Education Act (NI) 1930 addressed this by allowing state 
schools to provide Bible instruction provided that not less than 10 per cent of 
the parents requested it. Religious education became the norm in the state 
controlled sector with the result that the Education and Libraries (NI) Order 
1972 required all schools to provide collective worship and religious 
education but restricted controlled schools to non-denominational Christian 
instruction. This continues to be the model for the teaching of religion in 
grant-aided schools today. Current legislation requires grant-aided schools to 
do two things: (i) have a daily period of collective worship and (ii) provide 
religious education to pupils.

Collective worship
5.48 Each grant-aided school must gave a daily period of collective 
worship in an assembly or assemblies.110 Voluntary schools are not under any 
restriction as to the nature of the collective worship. However, in controlled 
schools, the worship must not be distinctive of any particular religious

105 See Choper, ‘The Religion Clauses of the First Amendment: Reconciling the Conflict’ 
(1980) Vol.41, University of Pittsburg Law Review 673.

106 See further, Smith, ‘Relations between Church and State in The United States, with Special 
Attention to the Schooling of Children’ (1987) 35 American Journal of Comparative Law 1.

107 See, Hamilton, Family, Law and Religion pp. 241-247.
108 Ss. 26-28.
109 See Atkenson, Education and Enmity, Chapter 4 ‘The Protestant Church Attack’ 1923-25.
110 Art. 21(1) of the 1986 Order.
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denomination."1 The legislation in Northern Ireland does not specify that the 
worship must be Christian although such a requirement might be inferred from 
the general context of article 21 of the 1986 Order and in particular the 
preceding references to religious education. In contrast, the equivalent 
legislation in Great Britain requires that the collective worship be “wholly or 
mainly of a broadly Christian character”."2 It would appear that this does 
allow some non-Christian elements in the collective worship."3 Nevertheless, 
the provision has also been controversial in some English schools where a 
high proportion of the pupils are of other faiths and object to the emphasis on 
Christianity."4

Religious education
5.49 The curriculum of all grant-aided schools (other than nursery schools) 
must include provision for the religious education for all registered pupils."5 
The Board of Governors and principal of the school are under an obligation to 
secure that this is complied with."6 Article 25 of the 1996 Order extends this 
obligation to special schools. Schools are required to follow the core syllabus 
for religion which was prepared by the main church bodies in Northern 
Ireland."7 This is of a Christian nature but is not distinctive of any particular 
denomination. Schools are not tied exclusively to this but can include 
additional matters, skills or processes in that teaching. However, in a 
controlled school (other than a controlled integrated school) the religious 
education provided must always be non-denominational."8 It must be based 
on the “Holy Scriptures according to some authoritative version or versions 
thereof’ but must not include instruction “as to any tenet distinctive of any 
particular religious denomination”."9 An exception is made for controlled 
integrated schools who may provide denominational religious instruction for 
their pupils. Similarly, voluntary schools are free to provide religious 
instruction which reflects the beliefs of a particular religious denomination. 
Ministers of religion and others may be granted reasonable access at 
convenient times to give religious education whether distinctive of a particular 
denomination or not provided that the parents do not object.120

Parental rights
5.50 Parents may request that their child be wholly or partly excused from 
attendance at religious instruction or collective worship or both.121 This 
request must be complied with and the parent is not required to provide

111 Ibid art. 21(2).
112 Education Reform Act 1988, s. 7(1).
113 R v Secretary of State for Education, ex parte R and D [1994] ELR 495.
114 See Hamilton and Watt,‘A Discriminating Education - Collective Worship in Schools’ 

(1996) 8/1 Child and Family Law Quarterly 28-40.
115 Art. 5(1) of the 1989 Order 
"6 Ibid an. 11(1 )(a).
117 Art. 13 of the 1989 Order.
118 Art. 21(2) of the 1986 Order.
119 Ibid. This provision can be traced directly back to the Education Act (Nl) 1930, s. 4(5).
120 Art. 21(7) of the 1986 Order.
121 Ibid art. 21(5).
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reasons. Although the legal position seems clear, problems might arise in a 
number of instances. First, although it may be a relatively straightforward 
matter for a child to be withdrawn from time-tabled religious education 
classes, issues impinging on religion can arise spontaneously in other classes 
such as English, history or science. It would be difficult to anticipate these and 
impractical to make alternative arrangements for a child each time. However, 
a literal and indeed pragmatic interpretation of the legislation would favour 
schools by implying that the parental right of withdrawal relates to classes 
devoted exclusively to religion. The second circumstance in which disputes 
might arise is where the child’s parents disagree as to whether the child should 
receive religious instruction. The legislation gives schools no direction on this 
issue with the result that it may have to be resolved by the parents in court. In 
an English case, Re T and M, the boys concerned attended a Church of 
England school.122 The children’s mother who had converted to Islam 
exercised her right of withdrawal. The child’s father (with whom they lived) 
applied for a prohibited steps order to prevent the mother removing the child 
from religious education. The court applying the welfare principles concluded 
that removing the children from religious education would be disruptive for 
them. The judge did, however, stress that he was not judging between 
Christianity and Islam and that the mother could provide the children with 
Islamic instruction if she wished.
5.51 Children who have been withdrawn by their parents from religious 
instruction are given further protection under the 1986 Order. Article 21(4) 
provides that religious instruction must be arranged in such a way that the 
school is open to children of all religious denominations and that no pupil is 
excluded from any other advantages that the school offers.123 This provision 
was considered to be significant in the case of In re Cecil.'1* The applicant 
who lived on Rathlin Island did not want his children to attend the only state 
funded school on the island which was a Catholic maintained school. He 
argued that his children would inevitably be exposed to the Catholic ethos if 
they attended the school even if they were to be withdrawn from religion 
classes. However, the court considered that the effect of article 21(4) of the 
1986 Order was to ensure that his children would not be prejudiced if 
attending the school. This is in spite of the fact that the Catholic Church 
considers that religion is an integral part of the life of a Catholic school and is 
not confined to religion classes. 125

Children’s rights
5.52 In domestic legislation the right to determine whether a child should 
receive religious education is vested in the child’s parents. Problems may arise 
where the child and parent hold different views on the issue, for example the 
child does not wish to attend and the parent will not withdraw them or vice 
versa. As the legislation stands, if the parent and child hold conflicting views 
on the matter, the parent’s views prevail. Thus a parent can both insist on a

122 [1995] ELR 1.
123 Art. 21(4).
124 Unreported decision of the High Court of Northern Ireland, 27 January 1989.
125 See further/« re Daly unreported judgment of the High Court of Northern Ireland, 5 October 

1990.
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child receiving religious education and can withdraw them from such classes 
as he or she wishes.
5.53 The parents’ absolute right of withdrawal would appear to be in 
conflict with the UNCRC which requires its signatories to take account of the 
views of the child in all matters affecting them.126 However, while Article 14 
of the UNCRC respects the child’s freedom of thought, conscience and 
religion, it also enshrines the parents’ right “to provide direction to the child in 
the exercise of his or her right in a manner consistent with the evolving 
capacities of the child”. Likewise, Article 2 of the First Protocol of the ECHR 
specifically enshrines the right of parents to have their child educated in 
accordance with their religious and philosophical convictions.127 The child 
may have a separate and individual right to freedom of conscience under 
Article 9 of the ECHR but, as yet, the potential conflict between the two 
Articles has not been resolved by the European Court of Human Rights.

Teachers’ rights
5.54 Teachers in controlled schools may be required by the ELB to conduct 
or attend collective worship and to provide non-denominational religious 
instruction.128 A teacher can ask the Board of Governors to be wholly or partly 
excused from this on the grounds of conscience.129 This exemption can be 
traced to the 1930 legislation which first allowed religious instruction in what 
are now controlled schools.130 If a teacher wishes to rely on the exemption, he 
or she must make a statutory declaration to this effect. This declaration will 
be sent to the ELB. The individual concerned must be excused and whilst he 
or she is excused he or she must not suffer any detriment in terms of 
emoluments, promotion or any other advantage because of his or her failure to 
participate in the collective worship or religious instruction in the school. 
Schools which do not have sufficient teachers to conduct collective worship or 
to provide religious instruction can ask the ELB to advertise for and appoint a 
teacher to carry out these duties.131 However, the statute does not provide any 
protection for teachers in controlled schools who are not appointed because of 
their stated unwillingness to participate in activities of a religious nature.132 
Moreover, there is no legislative provision in relation to teachers in voluntary 
schools who may therefore be asked to provide religious instruction and do 
not have a statutory right to object on the grounds of conscience.

Comparison with England and Wales
5.55 The provisions on religious education in Northern Ireland are very 
similar to those in England and Wales in that all schools are required to 
provide religious education and daily collective worship.133 However,

126 Art. 12.
127 See paras. 1.53 to 1.57.
128 Art. 22(1) of the 1986 Order.
129 Ibid art. 22(2).
130 Education Act 1930, s. 4(3).
131 Art. 22(4) of the 1986 Order.
132 This protection was contained in s.5 of the Education Act 1930.
133 The provisions for England and Wales are contained in Chapter III of Part IV of the 

Education Act 1996.
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Northern Ireland does not have any bodies equivalent to the Standing 
Advisory Councils on Religious Education (SACREs). Each LEA must have a 
SACRE whose membership includes representatives of the Church of England 
as well as the other principal religious traditions in the area. The SACREs 
agree the core syllabus for their area and consider applications from schools 
which want exemption from the requirements in relation to Christian worship. 
In Northern Ireland, the core curriculum for religious education was agreed by 
the four main churches. Moreover, because of the relatively small number of 
non-Christian residents, there is no provision for schools to be granted 
exception from the collective worship provisions. However, the major 
difference between the two jurisdictions lies not so much in the content of the 
legislation as in the response to the equivalent provision. In England and 
Wales the religious education provisions have proved controversial. Particular 
criticisms have surrounded the emphasis on Christianity when many schools 
have a majority of pupils who are non-Christians.134 In contrast, in Northern 
Ireland, schools and parents are generally supportive of the importance of an 
integral Christian education. This can be explained to some extent by the fact 
that Northern Ireland is not an ethnically diverse society.135 However, it is also 
a further indication of the status of the churches in Northern Ireland society. 
Northern Ireland has an extremely large number of people affiliated to the 
main Christian traditions and it is unsurprising that the community is generally 
supportive of integral religious education.136

CHARGING FOR THE CURRICULUM
5.56 Article 28 of the UNCRC requires State Parties to provide children 
with free education. Education cannot be regarded as free if parents are 
required to pay for essential aspects of that education. In practice, a line is 
drawn between activities which form a necessary part of the child’s education 
and other ‘optional’ activities which although desirable, the state is not under 
an obligation to finance. Thus, as part of their general management functions, 
Boards of Governors in Northern Ireland are entitled to charge pupils for 
certain items or services. There are, however, restrictions as to the activities 
for which they can charge. These are contained in articles 128-137 of the 1989 
Order. These provisions are possibly the most technical in the Education 
Orders. However, DENI Circular 1991/21 provides useful guidance to schools 
on the implementation of these rules. The major principle underlying the rules 
is that activities organised wholly or mainly during normal teaching time 
should be made available to pupils regardless of the parents’ ability or 
willingness to meet the cost. An important distinction is drawn between 
grammar schools which do not receive capital funding from the state and all 
other grant-aided schools. The former have considerably more discretion in

134 See, C. Hamilton and B. Watt, ‘A Discriminating Education - Collective Worship in 
Schools’, Child and Family Law Quarterly 8/1 (1996), 28-40.

135 In the 1991 census the Northern Ireland population was 1, 577, 836. The largest non- 
Christian religious tradition was Mohammedan with 972 believers. There were 742 people 
who registered as Hindu and 255 as Buddhists ( Northern Ireland Census 1991: Religion 
Report (Belfast, HMSO: 1991) p. xvi.

m Ibid. In the 1991 Census, 81.3% of the population of Northern Ireland registered themselves 
as Roman Catholic, Presbyterian, Church of Ireland or Methodist.
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determining the charges which can be levied on parents for education and 
other services provided for their children.

Charging and remission policies
5.57 ELBs and Boards of Governors are required to have an agreed policy 
on the charges which they propose to make on parents.137 The ELB policy 
must specify the circumstances in which it proposes to charge for services and 
the circumstances in which it proposes to remit charges. The ELB policy will 
cover services provided by the ELB. The ELB can require Boards of 
Governors to remit these charges to the ELB. This means that the policies of 
individual schools are determined initially by the charging policy of the ELB 
in whose area it is situated. The school’s policy is the responsibility of the 
Board of Governors. It must specify three things: (i) the circumstances in 
which it proposes to make charges; (ii) the circumstances in which it proposes 
to remit any charges; and (iii) the circumstances in which the Board of 
Governors proposes to meet any charge which is payable to the ELB in 
accordance with the ELB’s policy on optional extras. 8 ELBs and Boards of 
Governors are prohibited from making any charge which is not specified in 
the charging policy.139

Grant-aided schools (other than category B voluntary grammar 
schools)
5.58 The rules contained in articles 128 to 131 of the 1989 Order apply to 
all grant-aided schools other than voluntary grammar schools which have not 
entered into a capital funding agreement with the Department. This means that 
the following rules apply to all primary and secondary schools along with 
controlled grammar schools and voluntary grammar schools which have 
entered into a funding agreement with the Department. However, in addition 
to these rules, the rules on charges in all grammar schools are slightly different 
and are considered separately at paragraphs 5.71-5.74.
5.59 Article 128 of the 1989 Order specifies the aspects of the curriculum 
for which these categories of grant-aided schools are not permitted to charge 
its pupils. The legislation does not, however, provide a specified list of 
“optional extras” for which schools are allowed to charge. The power to 
charge is defined negatively. Article 130 of the 1989 Order permits schools to 
make charges in respect of the educational provision or transport which is not 
expressly prohibited by article 128. The rules are considered in their 
individual categories as outlined below.

Admission to the school

137

138
139

Voluntary grammar schools which have not entered into an agreement with the Department 
are not required to produce a policy on charges under art. 131 of the 1989 Order.
Ibid.
Ibid. art. 131(2).
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5.60 Schools covered by articles 128-131 of the 1989 Order may not 
charge pupils any fee for admission.140 The only schools which can charge for 
admission are voluntary schools which have not entered into an agreement 
with the Department. In addition, all grammar schools may charge pupils 
falling into exceptional categories (usually students from abroad) an 
admission charge.141

Education and tuition
5.61 Schools covered by articles 128-31 of the 1989 Order may not charge 
pupils for education provided during school hours other than individual music 
tuition in playing any musical instrument.142 Each school must specify its 
school hours in its prospectus. This does not include the break in the middle 
of the day for lunch. There are also special rules in relation to education 
provided partly during and partly outside school hours. Article 129 of the 
1989 Order draws a distinction between educational activities where 50 per 
cent or more of the time falls during school hours and educational activities 
where more than 50 per cent of the time is outside school hours. For these 
purposes, time spent travelling to or from the place where the activity takes 
place is counted as being during school hours if it is spent on travel during 
school hours. If 50 per cent or more of the time occupied on the activity 
together with any connected travelling time takes place during school hours, 
then the activity is treated as being provided wholly during school hours and 
no charge can be made on parents. In all other cases it is treated as being 
provided outside of school hours.
5.62 Schools can charge for any education which is provided outside 
school hours provided that it is not being given to meet the school’s 
obligations in relation to article 1 l(l)(a) and (b) of the 1989 Order; the duty to 
provide religious education and the contributory subjects of the Northern 
Ireland curriculum. The only charge which schools can make for education 
which is given wholly or mainly in school hours is in relation to individual 
tuition in playing a musical instrument. Even in this situation, if the tuition is 
provided to prepare the pupil for an approved public examination then no 
charge can be made.143 According to Departmental guidance, this is only likely 
to arise in relation to tuition for A level music.144 It should be noted that the 
exception only applies to individual tuition in music and does not extend to 
individual tuition in singing.

Examinations
5.63 The Department specifies a list of approved public examinations. 
Schools may not provide education for examinations which are not on the 
approved list. Schools to which this paragraph applies may not charge pupils 
for any entry fees or education required as part of a syllabus for an approved 
public examination for which the pupil is being prepared at the school.145

140 Art. 128(1) of the 1989 Order.
141 See para. 5.74.
142 Art. 128(2) of the 1989 Order.
143 Ibid art. 128(2).
144 Circular 1991/21, para. 31.
145 Art. 128(4)(a) of the 1989 Order.



The Curriculum 157

Pupils are regarded as having been prepared by the school if any part of the 
education was provided at the school with a view to preparing him or her for 
the examination.146 Schools may charge a pupil the entry fee for an approved 
public examination if they have not prepared the pupil for that examination. 
Departmental guidance suggests that schools can charge pupils for entry in an 
examination where the pupil is re-sitting an examination but has received no 
additional preparation since the previous examination entry.147 Although 
schools are not allowed to prepare pupils for non-approved public 
examinations they may enter the pupil in such an examination and make a 
charge for the entry fee.

Education provided in accordance with the requirements of statute
5.64 Schools may not charge pupils for education provided in pursuance of 
the duty imposed by article 1 l(l)(a) or (b) of the 1989 Order.148 This refers to 
the duty to provide religious education and to each of the contributory subjects 
which form part of the Northern Ireland curriculum. This prohibition on 
charging is separate from the rules on charging for education outside school 
hours. Therefore, if schools provide education outside of school hours in order 
to fulfil their statutory obligations, they may not charge for that education.

Materials, books, instruments or equipment
5.65 Schools may not charge for materials, books, instruments or 
equipment for use in connection with education at the school for which no 
charge can be made or for approved pupil examinations for which the pupil 
has been prepared at the school.149 Departmental guidance suggests that this 
does not prevent a school from inviting parents to provide children with 
certain items of equipment such as pens and pencils and sports equipment.150 
However, these must be considered to be voluntary contributions and if 
parents are unwilling or unable to provide necessary equipment, the school 
must provide it and not charge the parents for it. Schools can, however, charge 
for material if the parent indicates in advance that he or she wishes to keep the 
finished product.15 This might be the case in an art or design class or in Home 
Economics where there is a finished product to eat or wear. Schools can also 
ask parents to make voluntary contributions to the cost of the expenses in 
which case the rules described in paragraph 5.76 must be observed.

Transport
5.66 Schools may not charge for transport which is incidental to the 
education being provided or is provided to enable the student to meet any 
examination requirement for any syllabus of an approved public examination 
for which he is prepared at the school.152 Transport is considered to be 
incidental to the education being provided if it is provided for the purpose of

146 Ibid art. 128(11).
147 Circular 1991/21, para. 34.
148 Art. 128(4)(b) of the 1989 Order.
149 Ibid Art. 128(6).
'50 Circular 1991/21, para. 20.
151 Art. 173(3) of the 1989 Order.
152 Ibid art. 128(7).
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carrying pupils to or from any part of the school premises. This would occur 
where a school has buildings or sports facilities on more than one site. 
Transport is also considered to be incidental to the education if the purpose is 
to carry pupils to any place outside the school premises in which education is 
provided in accordance with an arrangement made by the school or ELB. This 
would occur where pupils are taken to another school for part of their 
instruction or to a public sports facility.153
5.67 Schools may charge for transport which is not provided during school 
hours, is not connected to the statutory education requirements and is not 
provided to enable the pupil to meet an examination requirement. This could 
cover the costs of transport to sports matches outside school hours. The rules 
on charging for transport in connection with education are entirely separate 
from the provisions requiring ELBs to make provision for home to school 
transport under article 52 of the 1986 Order and considered in Chapter 10.
Residential trips'54

5.68 Residential trips are defined by article 128(10) of the 1989 Order to 
mean trips which are arranged by or on behalf of the Board of Governors of a 
school and which require pupils to spend one or more nights away from their 
usual overnight accommodation. Residential trips can be a source of 
contention between schools and parents because of the relatively high levels 
of expenditure involved. As a result of this, there are very detailed restrictions 
on the circumstances in which a school can charge for costs incurred on such 
trips. Once again the legislation draws a distinction between education during 
school hours and education outside of school hours. The thrust of the rules is 
that schools may charge for residential trips when the time occupied on such 
trips amounts to more than 50 per cent of the time which would otherwise 
have fallen during normal school hours. If the time spent on the trip occupies 
50 per cent or more of normal school hours, then it is deemed to fall within 
school hours and no charge can be made.155 There are however, detailed 
provisions for determining which school sessions are taken up by the trip. A 
school trip is treated as occupying a school session if the time spent on the trip 
occupies 50 per cent or more of the time allowed for that session at the 
school.156 If the number of sessions taken up by the trip is equal to or greater 
than 50 per cent of the number of half days spent on the trip, the education is 
treated as being provided in school hours.157 In all other cases, it is deemed to 
fall outside school hours (in which case charges can be made). A half day is 
defined to mean any period of 12 hours ending with noon or midnight on any 
day.158 However, where 50 per cent or more of a half day is spent on a 
residential trip, the whole of the half day is treated as being spent on the trip.159
5.69 The provisions on educational trips are convoluted and exceptionally 
difficult to follow. Departmental guidance provides useful illustrations to

153 Ibid art. 128(8).
154 Ibid arts. 128(9), 129(3)-(6) and 131(3).
155 Ibid art. 129(3).

Ibid art. 129(6).
157 Ibid art. 129(3).

Ibid an. 129(4).
159 Ibid art. 129(5).
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assist schools in determining when they can charge for educational trips.160 For 
example, a term time trip from noon on Wednesday to 9pm on Sunday would 
take up nine half-days, five of which would be school sessions. Five ninths is 
more than 50 per cent so the trip would be treated as education during school 
hours and no charge could be made. However a trip from noon on Thursday 
to 9 pm on Sunday would take up seven half-days or three school sessions. 
Three sevenths is less than 50 per cent so the trip would be treated as 
education outside school hours and a charge could be made.
5.70 One final point about residential trips is that the Board of Governors 
must remit all charges to the parents who are in receipt of income support, 
family credit and income-related jobseeker’s allowance if the education 
provided on the trip is education for which no charge can be made under 
article 128 of the 1989 Order. This applies to trips where the educational 
activities organised are of the kind which must be provided free of charge. 
This would be the case where the trip is organised as part of one of the 
contributory subjects under the Northern Ireland curriculum.

Grammar schools
5.71 The legislation draws a distinction between grammar schools which 
have entered into a capital funding agreement with the Department under 
Schedule 6 to the 1986 Order (Category A schools) and those which have not 
(Category B schools). There are now only two Category B schools in Northern 
Ireland: Campbell College and Royal Belfast Academical Institution. These 
have considerably more discretion to charge pupils than any other grant-aided 
schools since they receive less state funding.

Category A
5.72 The rules in articles 128 to 131 of the 1989 Order which apply to all 
other grant-aided schools apply to Category A schools. In addition, these 
schools may in certain circumstances make a charge for the cost of meeting 
the expenditure incurred in providing or altering school premises or in 
providing equipment in connection with these purposes.161 Schools which 
receive 85 per cent funding of capital costs may charge pupils but this is 
subject to a statutory limit which is currently £80.162 Schools which receive 
100 per cent funding of capital costs cannot charge pupils a capital fee without 
the permission of the Department.

Category B
5.73 The provisions of articles 128 to 131 do not apply to Category B 
schools. Boards of Governors may not make a charge in respect of the entry of 
a registered pupil for any approved public examination for which the pupil has 
been prepared at the school. Apart from this, the Board of Governors may 
make charges of such amounts as it may determine in respect of any registered

160 Circular 1991/21, para. 16 and subsequent tables.
161 Art. 132 of the 1989 Order.
162 Grammar Schools (Charges) Regulations (NI) 1992 as amended by the Grammar Schools 

(Charges)(Amendment) Regulations (NI) 1995.
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pupil for the purpose of meeting expenditure required to carry on the school.163 
Such charges are however restricted by regulations. Category B schools may 
not charge pupils for the purposes of meeting any expenditure which is met or 
likely to be met under a grant under article 60 of the 1989 Order (which 
covers non-capital running expenses).164 Moreover, the amount of any charge 
shall not be more than the amount of any corresponding charge made for an 
excepted pupil (see below).165

Excepted pupils in grammar schools
5.74 The statutory restrictions on charging do not apply to certain pupils 
attending grammar schools.166 These are: pupils who are not resident in 
Northern Ireland; pupils whose parents are not nationals of an EU Member 
State;167 pupils in the preparatory department; and fee-paying pupils who were 
admitted to the grammar school before the rules on charging came into effect 
(April 2 1992) (unless the ELB for the area directs that the pupil is no longer 
to be treated as an excepted pupil). In each of these cases the restrictions on 
charging are covered in regulations.168

Boarding schools
5.75 Parents must normally pay for board and lodging provided by the 
Board of Governors of all grant-aided schools.169 An ELB will, however, meet 
such costs if it considers that the pupil requires board and lodging in view of 
his or her age, ability, aptitude and any special educational needs which he or 
she may have. Moreover, in other cases, if the ELB is satisfied that the 
payment of the full charges would cause hardship to the parent of any pupil, 
the ELB must remit such part of the charges as the ELB considers necessary to 
avoid that hardship. The ELB must remit all of the charges if that is the only 
way in which hardship is to be avoided.

Voluntary contributions
5.76 Schools are not prohibited from asking for voluntary contributions for 
the benefit of the school or any school activities.170 However, such requests or 
invitations to contribute must make it clear that there is no obligation to make 
any contribution and that pupils will not be treated differently according to 
whether or not their parents made any contribution.171 Most schools will have 
children from a variety of backgrounds and must be sensitive to the fact that 
some parents may not be in a position to assist. Departmental guidance states 
that the amount requested may be calculated to cover all or part of the cost and 
may, if desired, include the cost of subsidising pupils from low income

163 Art. 133 of the 1989 Order.
164 Reg. 4 of the Grammar Schools (Charges) Regulations (NI) 1992.
165 Ibid reg. 4(4).
166 Art. 127 of the 1989 Order.
167 Art. 127(6) defines this to mean the same as in the Community treaties but does not include 

those from the Channel Islands and Isle of Man.
168 Reg. 5 of the Grammar Schools (Charges) Regulations (NI) 1992.
169 Art. 135 of the 1989 Order.
170 Ibid art. 137(1).
171 Ibid art. 137(2).
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families or the cost of travel for accompanying teachers.172 There is, however, 
no limit on the amount of the voluntary contribution. Nor is there any 
restriction on the purpose for which such contributions might be sought 
subject only to the expenditure being reasonably required for the purposes of 
the school.

PROVISION OF INFORMATION ON INDIVIDUAL PUPIL’S 
ACHIEVEMENT

5.77 One of the cornerstone principles of the 1989 reforms was that parents 
should be permitted to have greater involvement in their child’s education. 
The legislation gave parents statutory rights to be informed about their child’s 
educational progress. Article 31(2)(iii) of the 1989 Order gave the Department 
the power to issue regulations prescribing the information which must be 
given about the educational achievements of pupils. The current rules are 
contained in the Education (Individual Pupil’s Achievements) (Information) 
Regulations (NI) 1998. These apply to all pupils in grant-aided schools apart 
from children who have not yet reached compulsory school age.173 Principals 
are under a statutory duty to provide information about the educational 
achievements of all pupils who have attained compulsory school age. The 
information falls into the following three categories.

(i) Annual school reports
5.78 These must be provided at the end of each school year which is not 
the final year in a key stage or a year in which the pupil is in sixth form.17,1 
The report must include brief particulars of the pupil’s achievements in any 
subject or activity which forms part of the curriculum. If it includes reference 
to attainment, the report must specify that this has not been assessed in 
accordance with the statutory arrangements. The annual report must also 
include the results of any public examination for which the pupil has been 
prepared for by the school that year.175 The information must be supplied by 
post not later than 30 June each year.176 Examination results which come out 
after that date must be supplied as soon as is reasonably practicable.177

(ii) Reports at end of each key stage and in sixth form
5.79 Principals must provide information on the performance of each pupil 
at the end of each key stage and each year of sixth form. The precise 
information to be provided varies at each stage.178 For pupils in the final year

172 Circular 1991/21, para. 63.
173 Education (Individual Pupil’s Achievements) (Information) Regulations (NI) 1998, reg. 5(2). 
m Ibidreg. (7)(l)(d).

Ibid reg. 7(2).
176 Ibid reg. 8(1). This provision does not apply to a pupil in the final year of the second key 

stage.
177 Ibid reg. 8(2).
178 The requirements are specified in the Schedules to the 1998 Regulations. Sch. 1 covers the 

final years in key stages 1, 2 and 3. Pupils in the final year of key stage 2 will have their
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of key stages 1 or 3, this includes: the summary results of any assessment of 
the pupil in that year; comparative information about the performance of other 
pupils in the same school; results of examinations; exemptions from the 
statutory requirements; and particulars of achievements in any other subject or 
activity which forms part of the curriculum. If the pupil is in the final year of 
key stage 2, the information consists of the results of any assessment of the 
pupil in that year and in each attainment target of each such subject; 
comparative information about the performance of other pupils in the same 
school; the results of examinations; and particulars of achievements in any 
other subject or activity which forms part of the curriculum. If the pupil is in 
the final year of key stage 4 or is in the sixth form, the information consists of 
details of the pupil’s performance in public examinations and brief particulars 
of his achievements in any other subject or activity which forms part of the 
curriculum. The information must be supplied by post not later than 30 June 
each year.179 Examination results which come out after that date must be 
supplied as soon as is reasonably practicable.180 In addition, parents may at any 
stage request that the principal provide them with information on their child’s 
level of attainment in each target of the compulsory contributory subject for 
which the child has been assessed.181 The principal must supply this 
information within 15 school days.182

(iii) Records of achievement
5.80 Principals must provide a summative record of achievement at each of 
the significant transitory stages of a pupil’s education: the final year of the 
second key stage; the final year of the fourth key stage; and in the case of 
those who stay on in sixth form, the year in which they cease to be a pupil”.183 
Thus, all pupils receive at least two records of achievement: one on leaving 
primary school and the other at the age of 16. Those who stay on at school 
(for instance to do A levels) receive an update of their year 12 record. The 
content of the record of achievement will include: performance in compulsory 
contributory subjects; examination results; school achievements; societies, 
clubs and positions of responsibility. The precise information to be supplied 
at each stage is specified in the Schedules to the 1998 Regulations.184
5.81 The record of achievement must be sent (by post or otherwise) to the 
parent of a child who has ceased to be a pupil of the school at the end of key

information provided in the form set out in Sch. 5 or a form to the like effect. Sch. 2 covers 
key stage 4. Sch. 3 covers pupils in the sixth form.

179 Ibid reg. 8(1).
m Ibid reg. 8(2).
181 Ibid reg. 9(1).
182 Ibid reg. 9(2).
m Ibid reg. 6(3)-(4).
184 Ibid reg. 10. Pupils in the final year of the second key stage receive the information set out 

in Sch. 4. Paras. 1-3 of Sch. 4 shall be provided in the form specified in Sch. 5 or a form to 
the like effect. Pupils in the final year of key stage 4 receive the information set out in Sch. 
6. This must be provided in the form specified in Sch. 8 or a form to the like effect. Pupils 
who are in the sixth form and in a year in which he or she ceases to be a pupil at the school 
receive the infonnation set out in Sch. 7 provided in the form set out in Sch. 8 or a form to 
the like effect.
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stage 2 by post not later than 30 June that year.185 The records of achievement 
at the end of key stage 4 and sixth form must be made available to the pupil 
not later than 30 June. They must also be given to the pupil if the pupil so 
requests and in any case not later than 30 September.186 If examination results 
come out after these dates, the principal will send this to the pupil as soon as is 
reasonably practicable.187 It should be noted that there is no specific statutory 
duty to provide this information to the parents of pupils who are over the age 
of 16.

PUPIL RECORDS

Formative records of progress and achievement
5.82 Under the Education (Pupil Records) Regulations (NI) 1998, Boards 
of Governors are under an obligation to make arrangements for keeping 
formative records of progress on all pupils. A formative record of progress 
and achievement is defined as a formal record of a pupil’s academic 
achievements, his or her other skills, talents and achievements and his or her 
educational progress”.188 The Board of Governors is also required to make 
arrangements for the disclosure and supply of copies of the record to “entitled 
persons”. These are defined to be the pupil’s parent where the pupil is in 
primary school and the pupil or the pupil’s parent where the child is in 
secondary school. If a child is in a special school, the parent is entitled to see 
the record where the child is aged under 11; the pupil or the parent may see 
the record where the pupil is aged 11 or over.189 In addition, any school to 
which the child seeks admission may request to see the record at any time 
other than at the end of the second key stage (the normal transfer from primary 
to secondary school).190 The request must be complied with within 15 school 
days of the first school day following the day on which the request was 
received.191
5.83 People who are entitled to obtain records of progress and achievement 
may submit a notice in writing to the effect that he or she regards the record of 
progress as inaccurate.192 “Inaccurate” is defined as inaccurate or misleading 
as to any matter of fact.193 If the holder of the record is satisfied that the record 
is inaccurate, the record is amended by the removal or correction of the part 
which is regarded as inaccurate or if the holder of the record is not satisfied

185 Wid reg. 11(1).
186 Ibid reg. 11(2).
187 Ibid reg. 11(3).
188 Education (Pupil Records) Regulations (NI) 1998, reg. 3.
189 Wid reg. 3.
190 Ibid reg. 6(3). Where a pupil is transferring schools at the end of the second key stage, the 

school must transfer the information prescribed in Sch. 1 to the Regulations (in the form 
prescribed in Sch. 2), not later than 30 June of that school year. The principal of the other 
school may also request in writing a transfer of the pupil’s formative record of progress and 
achievement ( reg. 6(1 )(d)).

191 Ibid reg. 6(2).
m Ibid reg. 6(l)(l)(c).
193 Ibid reg. 6(4).
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that the record is inaccurate, the notice is appended to the record and 
subsequently treated as forming part of it.194

Other records
5.84 Boards of Governors are also required to make arrangements for 
disclosure and transfer of any other educational records. This includes 
“teacher’s records” which are defined as any record kept at the school by a 
teacher other than a record kept and intended to be kept solely for that 
teacher’s own use.195 A copy must be supplied to the parent of the pupil, the 
pupil where he is aged 16 or over and the principal of any school in respect of 
which the pupil is being considered for admission. The Board of Governors 
must also make arrangements for the correction of such records as if they form 
part of the pupil’s formative record of progress and achievement.

Complaints
5.85 Boards of Governors must make arrangements enabling the parent, 
pupil or school to which the pupil seeks admission to appeal to the Board of 
Governors against any decision refusing disclosure or transfer or the supply of 
a copy of any of the above records or any decision refusing amendment in 
cases where the arrangements made by the Board of Governors provide for 
those decisions to be taken by a teacher at the school.196 If the decisions are 
taken by the Board of Governors itself, there is no such right of appeal. If a 
parent wishes to challenge the decision of the Board of Governors whether on 
appeal or otherwise, it might be possible to complain to the Department under 
article 101 of the 1986 Order.197 A further possibility is an action for 
negligence. This might arise where the information is inaccurate and the pupil 
loses out (e.g. does not gain admission to a school of their choice) because of 
the information contained in the record. A further more drastic action could 
be an action for damages for defamation.

Exceptions
5.86 There are a number of major exceptions to the rules regarding 
disclosure of pupils records. First, information will not be disclosed if: (i) it 
originates from a person other than a teacher at the school, an employee of the 
ELB, the pupil or his or her parent; (ii) reveals or enables to be deduced the 
identity of a person (other than the pupil or a person mentioned in (i) as the 
source of the information or as a person to whom the information relates or of 
any other person; (iii) the disclosure would in the opinion of the holder of the 
information be likely to cause serious harm to the physical or mental health or 
emotional condition of the pupil to whom the information relates or of any 
other person; (iv) in the opinion of the holder of the information it is relevant 
to the question whether the pupil to which it related is or has been the subject 
of or may be at risk of any harm. Secondly, schools are not required to 
disclose any reference given by a teacher in respect of a pupil in response to a

194 Ibid reg. 6(l)(c). 
m Ibidreg. 7(3).
196 Ibid reg. 8.
197 See further paras. 2.63 to 2.72.
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request from potential employers of the pupil, the Universities Central 
Admissions Service or any other national body in the United Kingdom or 
Republic of Ireland concerned with student admission, an institution of further 
education, a college of education or any other educational or training 
institution.198 Finally there are a number of exceptions in relation to: (i) 
educational records which are data for the purposes of the Data Protection Act 
1998; (ii) statements of special educational needs; (iii) reports for the purposes 
of proceedings to which the Magistrates’ Courts (Children and Young 
Persons) Rules (NI) Order 1969 apply; information about the pupil’s home 
circumstances and religious denomination; the results of an individual pupil’s 
assessment; and records made before 1 September 1990.

THE CURRICULUM COMPLAINTS TRIBUNAL
5.87 The introduction of the Northern Ireland curriculum was intended to 
ensure greater consistency in the education provided in grant-aided schools. 
State inspections are the primary means for ensuring that schools adhere to the 
statutory requirements of the Northern Ireland curriculum. However, the 
provisions may also be enforced by individuals such as parents through the 
statutory curriculum complaints procedure. Article 33 of the 1989 Order 
requires ELBs to establish a tribunal which will consider complaints about the 
actions or omissions of ELBs or Boards of Governors in matters relating to the 
curriculum. DENI Circular 1993/1 provides guidance on the remit of the 
tribunal and the procedures involved in making a complaint. There are no 
available statistics on the number of complaints made to these tribunals. 
However, it would appear that parents use the procedure extremely 
infrequently (if at all). This is somewhat surprising given the general trend for 
parents to challenge decisions about their child’s education and the fact that 
the tribunal’s remit is quite wide-ranging. The lack of complaints is probably 
an indication of the fact that most parents are happy with the curriculum 
provided by their child’s school or are able to resolve their grievance 
internally. However, it is also possible that parents who have ongoing 
complaints are unaware of the existence of the tribunal.

Who can complain?
5.88 Article 33 of the 1989 Order does not specify who can make a 
complaint. Article 33(4) defines the complainant as the person by whom or 
body by which the complaint was made. The people who are most likely to 
use the procedure are parents who are dissatisfied with the provision being 
made for their child. However, there is nothing to prohibit a chi Id or a teacher 
or an interested educational body from making a complaint. Moreover, the 
legislation does not appear to prohibit a Board of Governors from complaining 
about the actions of an ELB and vice versa.

Who can be complained about?
5.89 Article 33 refers specifically to the actions of ELBs and Boards of 
Governors. Article 33(4) defines the respondent as the ELB or Board of 
Governors in respect of which the complaint was made. There is therefore no

198 Education (Pupil Records) Regulations (Nl) 1998, reg. 10.
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specific means of complaining about the actions of individual teachers 
although this is probably in practice the source of most parental 
dissatisfaction. However, it could be argued that a Board of Governors which 
has failed to ensure that individual teachers comply with the requirements of 
the Northern Ireland curriculum has itself failed to comply with its statutory 
duty under article 11(1) of the 1989 Order which requires it to secure that the 
statutory requirements are complied with.

What are the grounds for complaint?
5.90 The grounds for complaint are that: the ELB or the Board of 
Governors has failed to discharge a duty or has acted or is proposing to act 
unreasonably with respect to the exercise of any power or duty under Part III 
of the 1989 Order; articles 147-149 of the 1989 Order; any statutory provision 
relating to the curriculum; and any statutory provision in relation to collective 
worship.'99 These are considered separately below.

(i) Part III of the 1989 Order
This covers articles 4-35. The matters included in these provisions are as 
follows: the implementation of the Northern Ireland curriculum; the 
determination of a curriculum policy; the provisions in relation to religious 
education; temporary exceptions; the provision of information; the keeping of 
educational records; and the provision of curriculum advice by ELBs. The 
matters covered by Part III of the 1989 Order are very wide-ranging. For 
instance, parents might complain that the curriculum was not “balanced and 
broadly based” (as required by art. 4 of the 1989 Order) if a teacher were to 
adopt a highly politicised or prejudiced approach to any subject taught. One 
area of complaint peculiar to Northern Ireland might arise in the preparation 
given for the transfer procedure tests. Not all children sit these tests and a 
parent might have a legitimate complaint if the teacher was neglecting the 
general curriculum in favour of practice aptitude tests.

(ii) Articles 147 - 149 of the 1989 Order
These provisions relate to the provision of training of teachers and Boards of 
Governors by ELBs.

(Hi) Any other statutory provisions relating to the curriculum for 
grant-aided schools
This is a ‘catchall’ clause which allows some scope for argument on other 
provisions in the Education Orders provided that they relate in some way to 
what is taught in grant-aided schools. For instance, it would be possible to 
complain to the curriculum complaints tribunal about the operation of 
charging policies under articles 128-138 in so far as these relate to the 
curriculum in grant-aided schools.

(iv) Provisions relating to collective worship in grant-aided schools 
This was added by article 47 of the 1993 Order. At the same time religious 
education came within the remit of the curriculum complaints tribunal. Prior

199 This was inserted by art. 47 of the 1993 Order
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to this, complaints about religious education were made to the Department. 
The Department would consider complaints about religious education 
provided that the complaint was made by at least 20 per cent of the parents of 
the pupils registered at the school.200

(v) Article 46A of the 1986 Order
This was added by Schedule 5 to the 1996 Order. Article 46A of the 1986 
Order relates to the date of commencement of secondary education and in 
particular the circumstances in which a child may be transferred to secondary 
school earlier or later than is usual.201 Article 33(2) of the 1989 Order 
provides that an ELB or Board of Governors will not be taken to have acted 
unreasonably in this respect if it has complied with or is proposing to comply 
with guidance issued by the Department under article 46A of the 1986 
Order.202
5.91 The tribunal’s remit does not extend to nursery schools or to nursery 
classes in primary schools except in so far as the provisions of articles 29-32 
of the 1989 Order apply to nursery schools.203 Moreover, a complaint cannot 
be made to the curriculum complaints tribunal about curricular provision 
contained in a child’s statement of special educational needs. The appropriate 
venue for this type of challenge is the special educational needs tribunal.204 
However, if a child with special educational needs does not have a statement, 
complaints could still be made to the curriculum complaints tribunal if the 
Board of Governors or ELB has failed to discharge its statutory functions with 
respect to that child.

Composition of the tribunal
5.92 The members of the curriculum complaints tribunal are appointed by 
the ELB. The tribunal is composed of three members, one drawn from each of 
the following three panels: (i) persons representing the interests of controlled 
schools; (ii) persons representing the interests of maintained schools, 
voluntary schools and grant maintained integrated schools; and (iii) persons 
with experience in education who are acquainted with the educational 
arrangements in the ELB or are the parents of pupils registered at a grant- 
aided school.205 A person will be disqualified from membership if they are (or 
were at the time when the circumstances giving rise to the complaint first 
arose): a member of the Board of Governors against whom the complaint is 
being made; an officer of the ELB against whom the complaint is being made 
(this does not exclude teachers employed in other schools by the ELB); a 
person employed to work in the school; a parent of a registered pupil at the 
school; or an officer or employee of the Department. The members of the 
tribunal elect one person to act as the chairperson.

Procedure for a complaint

200 Art. 23(2) of the 1986 Order.
201 It was inserted by art. 31 of the 1996 Order
202 This was inserted by Sch. 5 to the 1996 Order
203 Art. 35(6) of the 1989 Order amended by Sch. 4 to the 1993 Order
204 See paras. 8.64 to 8.84.
205 Curriculum (Complaints Tribunal) Regulations (NI) 1992, Sch. 1
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5.93 The complaint must be in writing and must specify the grounds of the 
complaint.206 The appeal is heard in private except where the ELB specifies 
otherwise. Both the complainant and the respondent must be given the 
opportunity to make written representations; to attend with a representative; 
and to make oral representations. The chairman of the tribunal will determine 
the order of oral representations. All other procedural matters are determined 
by the ELB.

Decision of the tribunal
5.94 The tribunal will consider whether the ELB or Board of Governors 
has failed to discharge its duties or has acted or proposes to act unreasonably 
with respect to a power or duty. Departmental guidance suggests that:

“Consideration of a complaint will need to be directed towards 
establishing whether a board or Board of Governors is carrying 
out its statutory functions reasonably and within the law and 
meeting its obligations so far as is practicable; or whether this is 
not the case, and some remedial action is required.”207

In the event of a disagreement between the members of the panel, the matter 
will be decided by a simple majority of vote cast.208 The tribunal will send a 
notice of its decision and of the reasons for the decision to the complainant 
and to the ELB or Board of Governors against whom the complaint was made. 
If the tribunal upholds the complaint in whole or part and considers that any 
matter should be remedied, the notice may require the respondent to take 
certain steps within a specified time to remedy the matter. If the respondent 
fails to comply with the requirements stated in the notice, the tribunal may 
refer the matter to the Department. The Department will consult the tribunal, 
the complainant and the respondent and may give a direction under article 101 
of the 1986 Order if it considers that this is expedient in order to remedy the 
matter.209 The Department will not consider a complaint about the curriculum 
under article 101(4) of the 1986 Order unless a complaint has been determined 
by the complaints tribunal.

INSPECTIONS
5.95 The power of inspection is contained in article 102 of the 1986 Order 
which gives the Department the power to inspect all schools (including 
independent schools). The power of inspection was extended in 1989 to 
include a general duty to promote educational standards.210 The 1996 Order 
introduced further amendments by involving lay persons (i.e. those not 
working directly in education) in the inspection process. Article 33 of the 
1996 Order has substituted new articles 102 and 102A in the 1986 Order. In

206 Ibid Sch. 2
207 DENI Circular 1993/1, para. 21
208 Curriculum (Complaints Tribunal) Regulations (Nl) 1992, Sch. 2, para. 6.
209 See further paras. 2.63 to 2.72.
210 Art. 30 of the 1989 Order.
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this instance, the legislation deals mainly with the procedural aspects of the 
inspection process. Further guidance on the nature of inspections is contained 
in guidance issued by the Education and Training Inspectorate.211

Inspectors
5.96 All schools are required to be open to inspection at all reasonable 
times.212 Inspections are carried out by officers appointed by the Department. 
The inspectors’ duty is to “promote the highest standards of education and of 
professional practice among teachers”.213 This is done through monitoring, 
inspecting and reporting on the standard of education being provided and the 
standards of professional practice among teachers. Inspectors are also required 
to monitor, inspect and report on the nature, scope and effect of the advisory 
and support services provided by ELBs. It should be noted that the remit of 
inspectors does not extend to religious education in the curriculurn of the 
school unless the Board of Governors gives its agreement for it to be 
inspected.214
5.97 Inspectors may be “accompanied and assisted” by lay persons drawn 
from a panel appointed by the Department.215 The lay inspectors are intended 
to provide “an additional, impartial perspective” on the work of the school and 
process of inspection.216 They must not have significant personal experience 
in the management of an educational institution and the provision of 
education. They may however be involved in educational management in a 
voluntary capacity or as a member of a Board of Governors or manager of the 
institution. The lay person may not be involved in the inspection of a 
particular school if he or she has at any time had any connection with: the 
school; a person employed at the school; a person on the Board of Governors 
of the school; or the proprietor of the school if that connection is of the kind 
which might reasonably be taken to raise doubts about his or her ability to act 
impartially in relation to that establishment.217

The inspection report
5.98 Inspectors will produce a report on the quality of education at the 
school. They may advise the Department on any aspect of the curriculum 
which the Department may refer them to or on which they think advice is 
appropriate.218 Inspectors themselves do not have the power to give directions 
for’change. However, the Department may give directions under article 101 of 
the 1986 Order for the purpose of remedying any matter referred to in the 
report of an inspector.21’ The school must comply or the direction can be

211 ETI, The Inspection Process in Schools (DENI, 1998).
212 Art. 102(1) of the 1986 Order. 
w Ibid art. 102(5).
M Ibid art. 102(7). 
w Ibid art. 102A.
216 The Inspection Process in Schools (DENI, 1998), p. 7.
217 Art. 102A(4) of the 1986 Order.
218 Ibid art. 102B. 
w Ibid art. 102(8).
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enforced in a court through an order of mandamus. The Department also has 
the power to make an order appointing a person or persons to discharge any or 
all of the functions of a Board of Governors if the Board of Governors has 
failed to discharge those functions itself.220

Recommendation to appoint additional governors
5.99 The 1998 Order has added further force to the inspection report. 
Article 14 allows the Department to appoint additional governors to the Board 
of Governors if an inspection report states that a school is failing to give its 
pupils an acceptable standard of education and that failure is due (in whole or 
in part) to the management of the school by the Board of Governors. If the 
inspection report recommends that additional governors should be appointed, 
the Department may appoint as many additional voting governors as it thinks 
fit.221 The additional governors will hold and vacate office in accordance with 
their terms of appointment.222 The Department may specify that one of the new 
governors should chair the Board of Governors.223 Before making additional 
appointments, the Department must consult the trustees of the school, the ELB 
and the CCMS if it is a Catholic maintained school.224 To date no school in 
Northern Ireland has been considered to have such poor education to justify 
emergency measures of this sort. However, the equivalent powers in England 
and Wales have been used frequently in so-called ‘failing’ schools.225

TARGET SETTING
5.100 The 1998 Order introduced a series of reforms which were intended to 
promote the raising of standards in schools. One of these reforms, which 
relates directly to the delivery of the curriculum is an obligation to set annual 
targets for student performance. In the House of Commons, it was stated that 
this would “inform and provide an impetus for all involved”.226 Boards of 
Governors are required, in consultation with the principal, to set targets for the 
overall performance of the pupils at the school. This duty applies in all grant- 
aided schools apart from nursery schools, schools attended wholly by pupils in 
the first three years of compulsory education; and special schools.227 In 
primary schools, the targets must include the following measures of 
performance: (i) the proportion of pupils which should be achieving the 
second and third level of attainment (or above) of the Northern Ireland 
curriculum in English (Irish in Irish-speaking schools) and in mathematics at 
the end of key stage 1; and (ii) the proportion of pupils which should be 
achieving the fourth and fifth level of attainment (or above) of the Northern 
Ireland curriculum in English (Irish in Irish-speaking schools) and in

220 Ibid art. 101(4)-(5).
221 Art. 14(1) of the 1998 Order.
222 Ibid art. 14(5).
222 Ibid art. 14(2).
2U Ibid art. 14(4).
225 The most publicised instance was Manton Junior School in Yorkshire which had severe 

discipline problems.
226 House of Commons Standing Committee on Delegated Legislation, 2 July 1998, per T. 

Worthington.
227 Education (Target-Setting in Schools) Regulations (Nl) 1998, regs. 3 and 4.
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mathematics at the end of key stage 2.228 In secondary schools, the targets 
must include the proportion of pupils which should be achieving the fifth and 
sixth level of attainment (or above) of the Northern Ireland curriculum in 
English and in mathematics at the end of key stage 3.229 In secondary schools, 
the relevant measures of performance also include performance in public 
examinations. The targets differ in secondary and grammar schools.230

REDRESS FOR POOR QUALITY EDUCATION
5.101 Parents who consider that their child’s education is of an unacceptable 
standard have a number of options. In the first instance, they would be 
advised to raise the issue with the child’s teacher, principal or the Board of 
Governors. If they are not satisfied with the response, they can complain to 
the curriculum appeal tribunal if they consider that the school is not meeting 
its statutory responsibilities in relation to the curriculum.231 Finally, if they 
consider that their child’s educational progress has suffered they may be able 
to take an action for negligence. Although there are no reported cases on this 
issue, the prospect of a successful action has increased following the House of 
Lords’ decision in Y v Bedfordshire County Council.*1 In that case the Lords 
accepted that an ELB might be vicariously liable for the failure of its 
employees to identify and provide suitable education for a child with special 
educational needs.233 However, the impact of Y v Bedfordshire CC has not 
been restricted to special needs cases. The House of Lords’ decision has 
prompted a number of actions involving pupils in ‘failing’ schools whose 
examination results are below what would be expected for a child of similar 
intelligence.234 Establishing liability in such cases may be difficult. Nor will 
it be easy to determine the damage suffered and the level of contributory 
negligence. Therefore the outcomes of these actions are awaited with interest. 
Moreover, it should be noted that, prior to the 1997 general election, the 
Labour Party had stated that if such actions were successful they would be 
prepared to introduce legislation granting teachers immunity from liability. 
That said, in a recent House of Lords’ case, Lord Clyde was of the firm 
opinion that teachers owe a general duty of care to the children they teach and 
that liability could be established if they were negligent.235 He stated:

“If a teacher carelessly teaches the wrong syllabus for an external 
examination, and provable financial loss follows, why should 
there be no financial liability? Denial of the existence of a cause 
of action is seldom, if ever, the appropriate response to fear of its 
abuse. Rather, the courts, with their enhanced powers of case- 
management must seek to evolve means of weeding out 
obviously hopeless claims as expeditiously as is consistent with

228 Ibid Sch. I.
229 Ibid Sch. 2, paras. 1 and 2.
230 Ibid Sch. 2, paras. 3 and 4.
231 See generally, The Parents' Charter for Northern Ireland (DENI, 1992) p. 17.
232 [1995]3 AUER 353.
233 This is considered in detail in Chapter 8.
234 See O’Sullivan, ‘D? E? Get me a lawyer’. The Independent 20 May 1997.
235 Phelps v London Borough of Hillingdon, Anderton v Clyde CC, In re G (A Minor), Jarvis v 

Hamshire CC, unreported decision of the House of Lords, 27 July 2000.
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the court having a sufficiently full foicture of all the 
circumstances of the case...”

However, he went on to stress:
“This is not to open the door to claind on poor quality 
teaching. It is one thing for the law vide a remedy in 
damages when there is manifest incoce or negligence 
comprising specific, identifiable mist It would be an 
altogether different matter to countenlaims of a more 
general nature, to the effect that the id not receive an 
adequate education at the school, or particular teacher 
failed to teach properly. Proof of unde-mance by a child 
is not by itself evidence of negligent teat



CHAPTER SIX

SECURING EDUCATION: SCHOOL ATTENDANCE 
OR OTHERWISE

INTRODUCTION
6.01 The United Nations Universal Declaration on Human Rights requires 
its members not only to provide free elementary education but also to make it 
compulsory.1 The United Nations Convention on the Rights of the Child 
contains similar provision but goes a step further and requires parties to the 
Convention to take measures to encourage regular attendance at schools.2 
Education, unlike other aspects of the Convention, is not just a right but an 
obligation. The right to receive an education is based upon the widely 
accepted view that a child needs to be educated in order to develop his or her 
full potential.3 The obligation to educate is based on the assumption that this 
is not universally accepted. Children generally do not have sufficient maturity 
to understand the future benefit that they will derive from education. Parents, 
on the other hand, normally want their child to receive a good education. 
However, the fact that education is “compulsorily administered indicates that 
its intrinsic value is not immediately apparent to all citizens”.4 Most countries 
take legal steps to ensure that children attend school. There has been a system 
of compulsory education since 1892.5 The system is enforced by placing 
parents under a legal duty to ensure that their child receives a suitable 
education.6 Compliance with this duty takes one of two forms: (i) sending the 
child to school; or (ii) arranging his or her education at home.
6.02 Not all parents wish to send their child to school but prefer instead to 
arrange for them to be educated at home. Article 26(3) of the United Nations 
Declaration on Human Rights states that “parents have a prior right to choose 
the kind of education that shall be given to their children”. This might be 
construed to include the right of parents to educate their child at home. 
However, other international obligations are less positive in relation to the 
right to educate children at home. For instance, although Article 2 of the First 
Protocol of the ECHR requires Member States to ensure that education is in 
accordance with parents’ religious and philosophical convictions, the 
European Commission considers that this does not prevent a state from 
insisting on compulsory schooling or on requiring parents to comply with

1 Art. 26(1).
2 Art. 28(1 )(e).
3 For a discussion of the rationale underlying compulsory education, see Grenville, 

‘Compulsory School Attendance and the Child’s Wishes’ (1988) Journal of Social Welfare 
Law 4, at p. 15

4 Finch, Education as Social Policy, (1984) p. 89
5 Irish Education Act 1892, s. 1 required parents to have their child educated between the ages 

of 6 and 14.
6 Art. 45 of the 1986 Order.
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procedures designed to assess whether home schooling is satisfactory.7 
Although the international documents are less than clear on this issue, the law 
in Northern Ireland does provide parents with the option of educating their 
child at home. This arises through the inclusion of the words “regular school 
attendance or otherwise" in article 4(1) of the 1986 Order. However, even if 
parents assume this responsibility, the state’s obligation to the children does 
not come to an end. Just as for children who attend schools, the state 
maintains some degree of responsibility for ensuring that the child who is 
educated at home is receiving a suitable education. The extent of this 
regulation is considered at paragraphs 6.24-6.29.
6.03 Most parents fulfil their duty to educate their child by sending them to 
a recognised school. However, non-attendance at school has been an ongoing 
problem for education authorities. In recent years it has received increased 
attention, not because levels of non-attendance are rising but because truancy 
is becoming associated with the wider social ills of under-achievement, 
delinquency and crime.8 The Department conducted research into persistent 
absenteeism in Northern Ireland in 1992.9 One of the key findings was that 
unauthorised absenteeism had decreased significantly in Northern Ireland 
from previous surveys in 1977 and 1982.10 However, the research also 
indicated that, in the majority of cases, parents were aware that their child was 
missing school, a finding which has obvious implications for the way in which 
compulsory education is enforced. Prior to 1996, the key method of dealing 
with persistent absenteeism was for ELBs to bring a criminal prosecution 
against the parents. If parents are deliberately keeping their child from school, 
it is appropriate for legal action to be directed at the parents. However, 
criminal sanctions, although available, are not always effective. Imprisoning 
parents or fining them if they are not well off will do little to assist the child. 
Moreover, it seems unfair to punish parents when the child is refusing to 
attend school in spite of the parents’ best efforts to make them attend. It can 
be difficult for parents to physically force a child into the school premises and 
even if they do make sure that the child arrives at school, parents have no 
means of ensuring that they stay. In such circumstances, legal action directed 
at parents seems meaningless.
6.04 The area became part of the wider review of child law which resulted 
in the Children (NI) Order 1995." This introduced a new device for dealing 
with absenteeism, the education supervision order (ESO), which places an 
emphasis on partnership with the family rather than punishment of the parents 
when a child fails to attend school. The new order came into force in 
Northern Ireland in November 1996. The ESO was intended to become the 
main tool to be used by ELBs in their attempts to secure the school attendance 
of persistent absentees. However, in practice it would appear that ESOs are

7 See //v United Kingdom (1984) 37 DR 105.
8 For a review of some of the research, see Brown, ‘Truancy, Delinquency and the Leeds 

Adjournment System’, (1990) 2 Education and the Law 47.
9 DENI Research Briefing, Persistent School Absenteeism in Northern Ireland in 1992, RB2/95 

(1992, DENI).
10 Absenteeism had decreased from 7.8% in 1977 to 6.1% in 1982 to 3% in 1992. Ibid. Table 

1 and Figure 1.
" Child Care Review (1985).
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being used infrequently (see para. 6.30). This has also been the case in 
England and Wales where truancy is an increasing problem. The issue is 
considered to be so fundamental in England that the issue was reviewed by the 
Social Exclusion Unit (SEU) which was charged by the Labour Government 
to “make a step change in the scale of truancy and exclusions”.12 The SEU 
made a number of recommendations including: target-setting in schools, 
changes to the curriculum, and the introduction of Parenting Orders. Similar 
strategies are also being considered in Northern Ireland.13

REGISTRATION AND THE MONITORING OF ATTENDANCE
6.05 A necessary part of the enforcement of compulsory education is an 
effective means of monitoring school attendance. The proprietor of a school 
is under a duty to ensure that a register is kept with respect to all persons of 
compulsory school age who are pupils at the school.14 The proprietor is 
defined as the person responsible for the management of the school. In a 
grant-aided school this would be the Board of Governors. The Education 
(Registration and Attendance of Pupils) Regulations (Nl) 1974 set out the 
information which must be registered. Schools are required to keep two 
registers: (i) a general register; and (ii) an attendance register.

General register
6.06 The general register must contain a list of the names of pupils in 
alphabetical order.15 It must also contain the following information: sex; 
religious denomination; name and address of parent; date of birth; date of 
admission or readmission to the school; the class in which the pupil is enrolled 
on first admission; the classes in which the pupil is subsequently enrolled and 
the date of each enrolment; the number of attendances made in each school 
year; the date on which the child ceased to be a pupil at the school; the 
destination of the child on leaving the school; and in the case of a school 
which offers boarding arrangements, a statement as to whether the child is a 
day pupil or a boarder. The information contained in the register is important 
for monitoring school attendance. For this reason there are special rules 
which apply when a child is being placed on the register for the first time or 
when the child is being withdrawn from a register. When a child is being 
registered at school for the first time, a copy of the child’s birth certificate 
should be produced.16 A child can only be withdrawn from the register in 
specified circumstances: transfer to another school; departure from Northern 
Ireland; expulsion; death; and leaving school having completed compulsory 
education.17 When a child is being withdrawn from a school at which he is 
registered, the parent must first let the principal know that it his intention to 
withdraw the child from the school.18 The principal will then give the parent a

12 Truancy and School Exclusion Report (SEU, 1998).
13 Promoting and Sustaining Good Behaviour (DENI, 1998) p. 26.
14 Art. 48 of the 1986 Order.
15 Education (Registration and Attendance of Pupils) Regulations (Nl) 1974, reg. 4.
16 Reg. 5.
17 DENI Circular 1994/15. Similar provisions in Great Britain have caused difficulty when 

parents have withdrawn a child so as to educate him or her at home. See para. 6.25.
18 Education (Registration and Attendance of Pupils) Regulations (Nl) 1974, reg. 6(1).
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Certificate of Attendance and delete the child’s name from the general 
register. If the parent wishes to register the child at another school he must 
give the Certificate of Attendance to the principal of the other school. The 
principal must not register a child until he or she has received the Certificate 
of Attendance supplied by the former school.19 These rules do not apply to a 
child who has withdrawn from a primary school and is admitted to a 
secondary school as part of the ordinary transfer procedure.

Attendance register
6.07 The proprietor of a school is required to keep an attendance register.20 
This must record the presence or absence of all registered pupils on each 
school day. Departmental guidance specifies how attendance is to be 
recorded.21 Since 1994 secondary schools have been required to record both 
morning and afternoon absences. Family holidays and other parentally- 
condoned absences are all categorised as unjustified absences along with 
truancy and false allegations of illness. On a related but slightly different 
point, it is worth noting that a late arrival can legally be classified as a failure 
to attend. In Hinckley v Rankin it was held that a school could validly record 
that a child who arrived at school after the attendance register had closed was 
absent for that day.22

Monitoring of the registers
6.08 The school is required to make returns on both the general and 
attendance registers to the Department and ELB.23 Inspectors of the 
Department and/or the ELB are entitled to inspect the registers and to make 
extracts from them.24 When a child lives in one ELB area and attends a school 
in another ELB area, the ELB in which the child is a registered pupil is 
required to supply the ELB in which the child resides with information 
regarding the child’s attendance at school.25 This is important because the 
responsibility for ensuring that a child is receiving a suitable education rests 
with the ELB in which the child resides.

Publication of attendance statistics
6.09 Boards of Governors of grant-aided schools must publish attendance 
rates as part of their annual reports. Regulation 10(g) of the Education 
(School Information and Prospectuses) Regulations (NI) 1993 requires Boards 
of Governors to provide information on “the total number of days attended by 
pupils at the school in the school year to which the annual report relates”. 
This must be expressed as a percentage of the total number of days of 
attendance by those pupils in that school year. The provision is designed to 
supply parents with information which will facilitate them when selecting a

19 Ibidreg. 6(3).
20 Ibid reg. 7.
21 DENI Circular 1994/15. Absences are recorded through a computer system known as 

CLASS in secondary schools and CLASP in larger primary schools.
22 [1961] 1 AUER 692.
23 Education (Registration and Attendance of Pupils) Regulations (NI) 1974, reg. 9.
24 Ibid reg. 8.

Ibid Kg. 18.
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school for their child. The presumption is that schools with high rates of 
absenteeism will be less attractive to parents. This places pressure on schools 
to attempt to demonstrate high levels of attendance. It has been suggested that 
in England and Wales schools may be over generous in determining which 
absences are authorised (e.g. sicknesses) because they are under pressure to 
keep unauthorised absences low.26 This onus on schools might be questioned 
on the basis that schools have no legal duty or statutory powers which can 
assist them in tackling truancy. In fact, high percentages of absenteeism may 
just be an indication of the levels of social deprivation in the school’s 
catchment area. The research published by the Department in 1992 indicates a 
strong correlation between persistent absenteeism and social disadvantage.27

PARENTAL DUTY TO SECURE THE CHILD’S EDUCATION
6.10 Parents are under a statutory duty to secure education for their child. 
Article 45(1) of the 1986 Order states that “the parent of every child of 
compulsory school age shall cause him to receive efficient full-time education 
suitable to his age, ability and aptitude and to any special educational needs he 
may have, either by regular school attendance or otherwise”. Full-time 
education is not defined. Likewise there is no explanation of what is meant by 
“efficient” and “suitable”. Parents can comply with the statutory duty in article 
45 in one of two ways. The first (and most common method in practice) is to 
send their child regularly to a recognised school. The second is to make 
arrangements for their child’s education outside of school. These options are 
considered below. However, the extent of the duty can only be understood 
with a fuller explanation of what is meant by the terms “parent” and 
“compulsory school age”.

Definition of parent
6.11 For these purposes, the term “parent” includes any person who is not 
the parent of the child but who has parental responsibility for him or who has 
care of him.28 This includes both parents where they were married at the time 
of the child’s birth or subsequently (irrespective of a later separation); step
parents where they have care of the child; an unmarried mother; an unmarried 
father where there is a parental responsibility order, or a formal agreement 
with the mother; any person who has been granted a residence order, 
appointed a guardian, or has an emergency protection order or adoption order 
made in their favour; and the local Health and Social Services Trust which has 
a care order in force in respect to the child. It is therefore quite common for 
more than one person to have parental responsibility for the child at one time.

Compulsory school age

26 Whitney, ‘Enforcing School Attendance: Thoughts on a Flawed Framework’ (1998) ELAS 
Bulletin p. 7.

27 Ibid para. 14 and Figure 4.
28 Art. 2 of the 1986 Order. This was substituted by art. 128 of the Children (NI) Order 1995.
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6.12 A child is of compulsory school age between the ages of four or five 
and 16.29 The onus of proving the age of the child is on the parent where the 
person bringing proceedings is unable after applying reasonable diligence to 
obtain evidence as to the child’s age.30 Children reaching the age of four on or 
between September 1 and July 1 the following year are deemed to be of 
compulsory school age on 1 August of that following year and must normally 
start school that September.31 However, children born on or between 2 July 
and 31 August in the same year are not deemed to be of compulsory school 
age until August 1 the following year. In effect this means that ‘summer 
babies’ are not required to start school until they are five years old.32 These 
children are the exception. In Northern Ireland most children are four when 
they start school. In contrast, in England and Wales most children start school 
when they are five years old. SACHR recommended that the age limit in 
Northern Ireland should be raised to five on the basis that that most children 
are too young to benefit from the formal curriculum before the age of five.33 
Their recommendation was rejected by the government who did not consider 
that it was substantiated on educational grounds.34
6.13 Special rules apply where a person has attained the age of 16.35 A 
child whose sixteenth birthday falls on or between September 1 to 1 July of 
the following year continues to be of compulsory school age until 30 June of 
that following year. A child whose birthday falls between 2 July and 31 
August is deemed to be of compulsory school age until 30 June the following 
year. These rules can result in some 16 year old pupils being made to stay on 
at school nearly a year after their sixteenth birthday. This has been criticised 
by the Northern Ireland Working Party on School Discipline which considered 
that the apparent unfairness of such a situation could generate a threat to 
discipline.6 However, the alternative - allowing children who wish to do so to 
leave a year early - would mean that their total period of compulsory 
education would be cut from 12 to 11 years. There have been a number of 
proposals to deal with disaffected older pupils (including reducing the school 
leaving age to 14 and/or introducing a more vocationally-based curriculum). 
These are considered further at paragraphs 6.30-6.32.

REGULAR ATTENDANCE AT SCHOOL

29 Art. 46(1) of the 1986 Order. This was substituted by art. 156 of the 1989 Order.
30 Art. 47of the 1986 Order.
31 Ibid art. 46(2).
32 Schools may admit these children a year earlier if they have vacant places. See further, para. 

4.12
33 Employment Equality: Building for the Future (1997, The Stationery Office) Cm 3684, p. 35. 

The recommendation arose in the context of a consideration of inequalities in nursery 
education provision. SACHR recommend that all children should have access to nursery 
education at four.

34 Partnership for Equality (\99S, The Stationery Office) Cm 3890, para. 3.4, p. 19.
35 Art. 46(2) of the 1986 Order.
36 DENI Discipline in Schools in Northern Ireland, para. 3.7.
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6.14 Once a child is registered at a school, the parent is under a duty to 
secure his regular attendance at that school.37 Regular attendance is not 
defined in the legislation. Moreover, ELBs do not have a set number of 
absences which they consider to justify intervention. Much depends on the 
circumstances of the case including the level of attendance at the school which 
the child attends. In the Department’s research into school attendance, pupils 
were considered to be persistent absentees if they were absent for 14 or more 
days in a 12 week period (just under 25% of the total days).38 Likewise, ELBs 
would normally be concerned if absences amounted to over 20 per cent of the 
total school days. The only statutory indication of poor attendance is given in 
the provisions which apply to children of no fixed abode: these require such 
children to attend school for at least 100 days in any 12 month period.39 In 
Crump v Gilmore, the court concluded that a failure to attend on 12 days out 
of a possible 114 was a failure to attend regularly.40 This would indicate that 
absences of over 10 per cent of total school days constitute irregular 
attendance. However, it would still be open to a court to conclude that 
absences of less than this amount to a failure to attend regularly.

Defences to non-attendance at school under the Education Orders
6.15 The reason why a child has failed to attend school is important. This 
is because not all absences are considered to be unjustified. However, the 
legislation is quite specific about the reasons which are deemed acceptable. A 
child who is registered at a school as a day pupil will not be deemed to have 
failed to attend school regularly if his absence is caused by one of the 
circumstances listed in Schedule 13, paragraph 3 to the 1986 Order. There are 
no other specific statutory defences to the parent’s failure to secure the child’s 
regular attendance at school. In particular, the following do not provide a 
defence: the fact that the child has been expelled; or that the child was on a 
family holiday. Moreover, it is no longer an excuse to say that a child is 
needed for work at home at certain times of the year.41 The recognised 
defences are as follows.

Sickness
6.16 Sickness is not defined.42 However, it has been established that the 
sickness must be that of the child and not another family member.43 
Moreover, it is implicit that the sickness is of sufficient severity to justify the 
length of the absence. It can be difficult for schools to determine whether 
sickness is genuine. The school may ask the child to produce medical 
evidence to verify the reason for their absence. However, this can cause the 
parents difficulty if their general practitioner refuses to provide a certificate as

37 Sch. 13, para. 3(1) to the 1986 Order.
38 Ibid para. 2.
39 Sch. 13, para. 3(6) to the 1986 Order.
40 (1969) 68 LGR56.
41 The Irish Education Act 1923 made it an excuse if the child was needed in “necessary 

operations of husbandry and the ingathering of crops, or giving assistance to the fisheries”. 
(s.l(2)(b)).

42 Sch. 13, para. 3(2)(a) to the 1986 Order.
43 Jenkins v Howells [1949] KB 218, at p. 220.
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the general practitioner is under no legal obligation to do so. Similarly, 
doctors should not supply the school directly with such information as this 
would be a breach of confidence.44 Where a child is absent due to sickness, 
the ELB may require that the child is examined by a doctor either in his or her 
own home or elsewhere. If the parent unreasonably prevents the ELB from 
doing this, he or she will be guilty of a criminal offence.45

Unavoidable cause
6.17 Parents will have a defence if their child’s non-attendance is a result 
of an unavoidable cause other than sickness.46 What constitutes unavoidable 
cause is not specified in the legislation. In Jenkins v Howells it was stated that 
the cause must affect the child directly and suggested that it would normally 
be something in the nature of an emergency.47 The court considered that a 
child’s home being destroyed by fire might constitute unavoidable cause for a 
day or two but that family duties such as looking after a sick relative would 
not. However, in Rogers v Essex County Council the House of Lords 
suggested obiter that the parent of a child who had temporarily missed school 
because of some crisis such as the illness of the parent who accompanied them 
to school could put forward the defence of unavoidable cause.48 The 
judgments can be reconciled if the House of Lords’ comments are restricted to 
short periods of absence during which alternative arrangements are made to 
accompany the child to school. In Jenkins v Howells the Court of Appeal 
appeared to be influenced by the fact that a wider interpretation of 
“unavoidable cause” could justify a child missing out on their education as a 
result of the long-term illness of a family member. Other matters which might 
constitute unavoidable cause include situations where there is a bereavement 
in the immediate family or where a child cannot get to school because of 
severe weather conditions or because there is civil unrest in the area. It does 
not include family holidays. In fact some schools have been so disrupted by 
children’s absences on holiday that they have campaigned for parents who 
take their child on holiday during the school term to be fined.

Transport difficulties
6.18 A parent will have a defence to his or her child’s failure to attend 
school regularly where the school at which the child is registered is not within 
walking distance of the child’s home; and the ELB is obliged to provide the 
child with transport; and no suitable arrangements have been made by the 
ELB for either transport, boarding accommodation or enabling the child to 
become a registered pupil at a school nearer his or her home. Walking 
distances are set at two miles for a child at primary school and three miles for 
other children.49 The distances are measured by the nearest available route.50

44 See further, Grenville, ‘Sickness and Compulsory School Attendance’ (1989) (I) Education 
and the Law, 113.

45 Sch. 13, para. 3(5) to the 1986 Order.
A6 Ibid Sch. 13, para. (3)(2)(a).
47 [1949] KB 218.
48 Rogers v Essex CC [1986] 3 All ER 321, at 326.
49 Sch. 13, para. 3 (6) to the 1986 Order. See generally Chapter 10.
50 Sch. 13, para. 3(2) to the 1986 Order substituted by art. 23 of the Education (Nl) Order 1997.
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In Rogers v Essex CC the House of Lords determined that the nearest 
available route is the route along which the child could walk to school with 
reasonable safety when accompanied by an adult.51 A route does not therefore 
fail to quality as available because of dangers which would arise if the child 
was unaccompanied. This means that parents can be expected to walk 
distances of up to 60 miles a week accompanying their child to and from 
school. It is, however, still arguable that a route would not be available if is 
was dangerous for both a parent and a child (e.g. because of the danger of 
sectarian attacks).
6.19 ELBs are under a statutory duty to make transport arrangements 
where they consider it to be “necessary” to facilitate the child’s attendance at 
school.52 In George v Devon CC53 the House of Lords considered that it would 
be unreasonable for a local education authority not to provide free transport if 
this would mean that the parents were not under a legal obligation to secure 
their child’s attendance at school. All ELBs make transport arrangements for 
children living outside statutory walking distances unless they consider that 
there is a suitable school closer to the child’s home. Further detail on the 
nature of the ELB’s obligation in relation to the provision of free school 
transport is provided in Chapter 10. The fact that the defences to non- 
attendance are linked to the provision of school transport is problematic. It 
would be simpler if the defence was worded to say that parents would not be 
liable where the ELB is under an obligation to provide assistance with 
transport and no assistance has been provided. The detail of the conditions of 
entitlement (e.g. the walking distances) could then be brought together in the 
one provision - the current article 52 of the 1986 Order.

Absence due to work experience
6.20 A child will not be considered to have failed to attend school during 
any period in which he is on work experience under article 63(2) of the 1986 
Order.54 Periods when the child is missing school to take part in a public 
performance may be considered to be absence due to work experience for 
these purposes.

Children of no fixed abode
6.21 Special rules apply to the children of people who are of no fixed 
abode.55 The first major difference in the rules is that the provisions relating 
to transport difficulties do not apply. Instead, if a child is of no fixed abode, a 
parent will not be guilty of a criminal offence if he proves that he is engaged 
in a trade or business of such a nature as to require him to travel from place to 
place and that the child has attended the school as regularly as the parent’s 
trade or business permitted. The trades or businesses to which this applies may 
include travelling people and circus workers. However, in the case of a child 
who has attained the age of six, the child must have attended the school at

51

52

53
54

55

[1986] 3 All ER 321.
Art. 52 of the 1986 Order.
[1988] 3 AUER 1002.
Ibid Sch. 13, para. 3(2)(c). 
Ibid Sch. 13, para. 3(3).
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least 100 days during the 12 month period ending with the date on which the 
proceedings were instituted.

Boarders
6.22 A child who is a boarder will not be deemed to have failed to attend 
regularly only if he is absent by reason of sickness or other unavoidable 
cause.56 The exception in relation to travelling distance is inappropriate for 
such pupils given that they are living on the school premises.

Defences to non-attendance under the European Convention on 
Human Rights
6.23 Parents will from time to time withdraw their child from school 
because they are in dispute with the school or with the education authorities. 
This occurred in the case of Campbell and Cosans v United Kingdom over the 
issue of corporal punishment in schools.57 Under Article 2 to the First Protocol 
of the ECHR parents have a right to have their child educated in conformity 
with their religious or philosophical convictions. Article 2 of the First Protocol 
does not give parents the right to object to compulsory education itself.58 
However, it might be relevant where attendance interferes with religious 
observances, for example Jewish parents may wish their child to be at home 
before sunset on the Sabbath. In Great Britain, absences due to religious 
observance constitute a separate statutory excuse.59 Northern Ireland does not 
have an equivalent provision. However, the mode of recording of attendance 
acknowledges such absences by placing them in a special category.60 The 
position in relation to non-attendances in protest at a particular educational 
policy or school decision is less clear. The substance of the protest will be 
important as only those views which can be considered to be “philosophical” 
convictions will be protected. On this basis, parents could face legal action for 
failing to send their child to school because of an objection to the school 
allocated for their child 61 or in protest at a Board of Governors’ failure to 
expel a disruptive pupil.62

EDUCATION AT HOME
6.24 Article 45 of the 1986 Order places a duty on parents to secure their 
child’s education by “regular school attendance or otherwise.” The inclusion 
of the “or otherwise” leaves open the possibility that a parent might educate

56 Ibid Sch. 13, para. 3(4).
57 See para. 1.53.
^ H\ UK (1984) 37 DR 105. See generally paras. 1.53-1.57.
59 Education Act 1944, s. 39(2)(b).
60 See DENI Circular 1994/15.
61 See W and DM \ United Kingdom (1984) 37 DR 96 where it was considered that Article 2 of 

the First Protocol of the ECHR did not give parents the right to object to comprehensive 
education.

62 In Northern Ireland, a number of parents have been prosecuted after failing to send their 
child to school in protest. The nature of the protests has varied but has included 
dissatisfaction with the school allocated for the child or disagreement over a decision to 
discipline the child.
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his or her child either at home or in a school setting which does not have 
official recognition. The organisation which advises parents on home 
education - Education Otherwise - has taken its name from the statutory 
phrase.63 Some parents opt to educate their child outside of mainstream 
schooling at the outset of their child’s education. There are various reasons 
for this including: dissatisfaction with the existing state system; the desire for 
a specific religious environment; and geographical isolation. Others may 
decide to pursue home education after their child has been attending a state 
school. This can arise either compulsorily (because the child has been 
expelled) or voluntarily (because the parents are dissatisfied with the school 
allocated for the child).
6.25 Parents might also wish to withdraw their child after having registered 
him or her at a school because they are unhappy with the education being 
provided. This latter situation may cause problems because there appears to 
be no formal manner in which a child can be de-registered from school in this 
way. Regulation 6 of the Registration and Attendance of Pupils Regulations 
(NI) 1974, requires parents to inform the school principal when they intend to 
de-register their child. However, the reasons for de-registering given in 
Departmental guidance are as follows: transfer to another school in Northern 
Ireland; departure from Northern Ireland; expulsion; death; and leaving school 
at the end of compulsory education.64 There is no mention of de-registering so 
as to provide education otherwise than at school. As long as the child is 
registered, the school continues to be under an obligation to educate the child 
and the parent is under an obligation to secure their attendance at school. 
Similar provisions in Great Britain have given rise to legal action when a local 
education authority insisted that the child stay on at school until home 
education was satisfactorily established.65 The court considered that parents 
should be given time to set up arrangements for home education. The position 
in England and Wales has since been clarified by a provision which now 
allows parents to de-register the child on the specific ground that the child is 
receiving education otherwise than at school.66

Suitable education “otherwise” than at school
6.26 If parents opt to educate a child at home, they must still satisfy the 
ELB that the child is receiving “efficient full-time education suitable to his 
age, ability and aptitude and to any special educational needs he may have”. 
Parents do not have to prove that the education that their child is receiving is 
equivalent to or as good as that which they would receive at school.67 The 
onus is simply to show that it is “suitable”. Questions inevitably arise as to 
what constitutes a “suitable” education. Parents do not have to show that the 
course of instruction complies with the Northern Ireland curriculum as its 
requirements are specific to grant-aided schools. In fact, parents may have 
chosen to educate their child at home because of dissatisfaction with the

63 Education Otherwise can be contacted at the following address: PO Box 7420, London N9 
9SG.

64 See DENI Circular 1994/15.
65 R v Gwent County Council, ex parte Perry [1985] 129 Sol. J 737.
66 Education (Pupil Registration) Regulations (NI) 1995, reg. 9(1 )(c).
67 Bevan v Shears [1911] 2 KB 936.
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prescribed curriculum in schools. In spite of this, the content of the Northern 
Ireland curriculum is undoubtedly an indicator of what might be considered to 
be a “suitable” education. In Bevan v Shears the court considered that the 
standard of education accepted by schools for a child of the same age was a 
“useful guide” in determining whether a child was receiving an efficient 
education.68 The older the child is the more difficult it will be to show that the 
child is receiving a suitable education. Once the child has attained the normal 
age for secondary education, the child’s needs becomes more specialised and 
it may be difficult for these to be met at home if resources are limited.
6.27 A different issue arises where parents wish to teach their child 
according to a particular philosophy or educational style. At this point the 
provisions of article 44 of the 1986 Order may be relevant. This requires the 
Department and ELB in the exercise of their powers and duties to have regard 
to the general principle that “so far as is compatible with the provision of 
efficient instruction and training and the avoidance of unreasonable public 
expenditure, pupils shall be educated in accordance with the wishes of their 
parents”. This general statutory principle would provide some support to the 
case of a parent who wishes his or her child to be educated in a particular 
way.69 Likewise, a similar argument might be mounted under Article 2 of the 
First Protocol of the ECHR if the education provided in grant-aided schools 
contravenes a parent’s religious and philosophical convictions. While there is 
clearly some flexibility in the determination of what amounts to a suitable 
education, it is submitted that this flexibility is more likely to apply to the use 
of different types of teaching methods (e.g. self-directed (autonomous) as 
opposed to teacher-led (transmissive) learning) rather than to the content of 
the actual curriculum. Courts are unlikely to be persuaded that a course of 
study which focuses on what is generally considered to be an unbalanced set 
of beliefs provides a child with “efficient” or “suitable” instruction.70

Procedure for establishing suitability
6.28 The legislation does not specify the procedure which must be 
followed in determining whether the child is receiving a suitable education. 
However, the ELB cannot assume that a failure to register at school is in itself 
a failure to provide a suitable education. Under Schedule 13 paragraph 1(1) 
steps can only be taken to enforce attendance at school “where it appears” to 
the ELB that the education is not suitable. This implies that the ELB should 
take preliminary steps to find out whether or not the child is receiving suitable 
education outside school. In Phillips v Brown the court considered that 
education authorities should be able to ask parents for information in order to 
establish whether the child was being educated.71 Parents are not, however, 
under a legal obligation to reply. Nor is there any statutory provision which 
allows the ELB to inspect the child’s home. Parents who wish to satisfy an 
ELB that they are providing a suitable education would obviously be advised

68 Ibid at p. 941, per Bankes J.
69 See further Petrie, ‘Education at Home and the Law’ (1993) 5(3) Education and the Law pp. 

140.
70 See for instance the attitude of the English’ courts to Scientology in Re B and G [1985] FLR 

493.
71 Unreported (1980). Cited in Petrie, op c/r p. 142.
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to comply with any request for information or to inspect the child’s home. 
The onus of proof is on the parent and the obvious way of proving that 
education is suitable is to let ELB officials see what is actually happening. 
Moreover, there is English case authority to suggest that education authorities 
may in exceptional cases require an inspection of the child’s home.72 
Moreover, in // v United Kingdom the European Commission on Human 
Rights considered that the state had the right to carry out assessments to 
ensure that a child was receiving an appropriate home education.73
6.29 If the ELB has doubts about the suitability of the child’s education, it 
must investigate fairly the education being provided. In v Gwent CC, ex 
parte Perry, the Court of Appeal stated that the education authority must give 
the parent a proper opportunity to satisfy it of the suitability of the child’s 
education.74 In particular, the court considered that the education authority 
should let the parent know of the particular issues causing concern so that the 
parent has an opportunity of both making representations and of taking 
measures to deal with the areas of concern. If a parent is successful in 
satisfying the ELB that the child is receiving a satisfactory education, then the 
parent is required to continue to satisfy the ELB of the suitability of the 
education at intervals of not less than 12 months.75

FAILURE TO COMPLY WITH THE PARENTAL DUTY TO 
SECURE EDUCATION

6.30 There are various options open to an ELB when a parent fails to 
comply with his or her duty to secure the child’s education. These depend 
initially on whether or not the child is registered at a school. If the child is not 
registered at a school, the first stage will normally be the serving of an 
attendance order. This is an order requiring the parent to register the child at 
the school named in the order. If the parent does not comply with an 
attendance order or if a child who is already registered at a school does not 
attend school regularly, the matter can be pursued in the courts in one of three 
ways. First, the ELB can institute criminal proceedings in the magistrates’ 
court. Secondly, it can seek an education supervision order (ESO). Finally, in 
extreme cases, the local social services authority can seek a care order. Since 
November 1996 the emphasis is supposed to have been placed on education 
supervision orders as the most appropriate way to deal with persistent 
absenteeism. However, the evidence shows that ESOs have been used 
infrequently since their introduction.76 The Northern Ireland Children Order 
Advisory Committee has stated its intention to seek information about 
possible causes for the small number of applications to the courts for ESOs.77

11 R v Surrey Quarter Sessions Appeals, ex parte Tweedie [ 1963] LGR 464.
73 (1984) 37 DR 105.
74 R v Gwent County Council, ex parte Perry [1985] 129 Sol. J. 737.
75 Education (Registration and Attendance of Pupils) Regulations (NI) 1974, reg. 14.
76 Between November 1996 and December 1997 there were just 14 applications, 12 of which 

were successful. The Children Order Advisory Committee: First Annual Report (1998) p. 45.
77 Ibid p. 38.
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One possible limitation is that the means of enforcing these orders is limited.78 
Moreover, in England and Wales it appears that ESOs have not had the impact 
which was envisaged largely because most LEAs do not have the resources to 
give cases the large amount of time which it takes to make and implement an 
ESO.79 It is likely that ELBs in Northern Ireland harbour similar concerns.
6.31 There is considerable disagreement as to the best way to deal with 
non-attendance. It has been suggested that more effective coercion (possibly 
through larger fines for the parent’s breach of home/school agreements) would 
be the most effective way of ensuring that children attend school.80 Other 
commentators consider that the law has a limited role to play in this area and 
that successful implementation of the policy must have an education-based 
focus (i.e. give children the education they desire and they will turn up).81 
That said, there would be little point having a compulsory school age without 
some sort of legal sanctions to assist in its implementation. Once the state has 
settled on the principle that any activity should be mandatory it needs to find 
an effective system of enforcing it. However, in terms of school attendance, 
the reality is that much depends not just on the parent’s desire to send the 
child to school but also the child’s desire to go. Most would accept that there 
is little that can be done for the disaffected 16 years old. The reality is that 
most mechanisms are fairly ineffective in the face of deliberate intransigence 
on the part of either parents or children. Instead enforcement might best be 
targeted at the cases where it serves most purpose. There is general agreement 
that the law has some role to play in protecting the right to education of 
younger children whose parents are apathetic about their attendance at school.
6.32 It might be possible for the law to draw a distinction between young 
children and children who have reached a sufficient level of maturity to take 
responsibility for their own decisions on this issue. For instance, it has been 
suggested that children from the age of 13 should be placed under an 
independent duty to attend school.82 Their parents would have a defence to 
their non attendance if they had done everything in their power to get them to 
attend school. The child would either then be subject to welfare-based 
sanctions (such as ESOs) or, more radically, nothing at all. This latter 
approach has recently been suggested by Ofsted who have proposed that the 
school leaving age should be reduced to 14. It is clearly open to question 
whether there is any point in forcing these children to attend school against 
their wishes. At best they will not gain anything useful from their attendance 
in body but not in mind and at worst they might be disruptive and have an 
adverse impact on the education of the children who do wish to learn. On the 
other hand, school attendance does keep such children off the street and there 
is a chance that they may learn something useful. More generally, the

78 For criticism, see Brown, Berg and Hullin, ‘Truancy, Delinquency and the Leeds 
Adjournment System’ (1990) Education and the Law 2(2) 47 and Whitney, ‘Enforcing 
School Attendance: Thoughts on a Flawed Framework’ (1998) ELAS Bulletin Nod9 p. 7.

79 Whitney ibid.
80 Haward, ‘Head to Head Confrontation’ (1998) ELAS Bulletin No. 20p. 5.
81 For a discussion of this, see Harris, ‘Supervision of Truants: Whose Role?’ [1989] Fam Law 

^ 404.
82 Grenville, ‘Compulsory School Attendance and the Child’s Wishes’ (1988) Journal of Social 

Welfare Law 4, at pp. 18-20.
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existence of enforcement mechanisms, however ineffective, does send out a 
symbolic message about the significance of education generally. Thus it has 
been argued that on this issue: “the child’s right of recipience should prevail 
over his autonomy interest...it is through the process of education that the 
child acquires the capacity to exercise meaningful independence”.83

ATTENDANCE ORDERS
6.33 An attendance order is an order requiring the parent to cause the child 
to become a registered pupil at the school named in the order.84 The making 
of an attendance order will normally be the first step in a ELB’s strategy for 
dealing with children who are not registered at school. Attendance orders are 
not a court-based measure. They are a ‘warning shot’ designed to let the 
parents know that the child’s education is not suitable and that the ELB 
intends to take steps to remedy this if the parent does not. If an ELB considers 
that a parent may not be performing his or her duty in relation to securing their 
child’s education, the ELB will serve a notice on the parent requiring him or 
her to satisfy the ELB that the child is receiving “suitable” education.85 
Suitable education means efficient, full-time education suitable to his age, 
ability and aptitude and to any special educational needs which he may have. 
The parent must have at least 14 days to respond to the notice. If the parent 
does not respond or the response does not satisfy the ELB, the ELB will serve 
an attendance order if it is of the opinion that it is expedient that the child 
should attend school.86 If an attendance order has been issued, the Board of 
Governors of the school named in the order must admit the child to the school. 
This requirement does not, however, affect its power to suspend or expel any 
pupil.

Choice of school
6.34 Before serving the order on the parent the ELB must serve a notice 
informing the parent of its intention to make the order; specifying the school 
which the ELB intends to name in the order and, if it thinks fit, one or more 
other schools which it regards as suitable alternatives.87 The notice must also 
state what will happen if the parent accepts one of the schools named in the 
notice and how he or she can apply to have a different school specified. If the 
parent selects a school specified by the ELB in the notice, that school will be 
the school named in the order. If the parent wishes his or her child to attend a 
different school, they have 14 days to apply for the child to be admitted to a 
different school and to notify the ELB accordingly. If the child is offered a 
place at the school of the parent’s choice, then that school will be named in the 
attendance order. Although the procedure appears to be straightforward, 
problems can arise if the parent names an inappropriate school or the school is

83 Bainham, Children, Parents and the State (1988) p. 168.
84 Art. 45 and Sch. 14 to the 1986 Order substituted by art. 27 of the 1996 Order.
85 Sch. 13, para. 1 (1) to the 1986 Order.
^ Ibid Sch. 13, para. 1(2).

Ibid Sch. 13, para. 1A(2).
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unwilling to accept the child or the parent does not undertake all the necessary 
steps for registration.88

SUMMARY OF PROCEDURE FOR ISSUING ATTENDANCE ORDER 
ON THE PARENTS OF A NON-STATEMENTED CHILD

ELB: Notice requesting proof of suitable education

14 days
A/'

(Parent can attempt to prove suitable education)
4'

ELB: Notice of intention to serve order

14 days
si/

(Parent can apply to school not proposed)
si'

ELB: Attendance Order

Duration of the order
6.35 The order will normally apply so long as the child is of compulsory 
school age.89 However, if a child is attending a school which does not provide 
education up to compulsory school age, the order will expire when the child 
reaches the age at which he would normally leave that school. A parent may 
apply at any time for the child to be admitted to a school not named in the 
order. If the child is offered a place at the school of the parent’s choice, then 
the parent can require the ELB to change the school named in the order. A 
parent cannot apply for admission to an independent school unless, in the 
opinion of the ELB, the school provides suitable education.
6.36 A parent can apply to the ELB at any time for the order to be revoked 

on the grounds that arrangements have been made for the child to receive 
suitable education otherwise than at school.90 The ELB will comply with the 
request unless it is of the opinion that no satisfactory arrangements have been 
made for the education of the child otherwise than at school. A parent who is 
unhappy with the ELB’s failure to revoke the order may refer the matter to the 
Department who can give such direction determining the question as it thinks 
fi/1

88 Whitney, ‘Enforcing School Attendance: Thoughts on a Flawed Framework’ (1998) ELAS 
Bulletin p. 7.

89 Sch. 13, para. 1(3) to the 1986 Order.
90 Ibid Sch. 13, para. 2(2).
91 Ibid Sch. 13, para. 2(4).
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Children with statements of special educational need
6.37 Special rules apply in relation to attendance orders in respect of a 
child for whom the ELB maintains a statement.92 These rules ensure that the 
school named in the attendance order is the school named in the statement. 
The normal procedures for consulting the parent about the school to be named 
in the order do not apply. In cases where a statement is maintained, the school 
specified in the statement will be the school named in the attendance order. 
Where the statement does not specify a school, the ELB will amend the 
statement so that it specifies a school and that school will be named in the 
attendance order. Where a school attendance order is in force and the school 
specified in the order differs from the school specified in the statement, the 
ELB will amend the order so that it names the school specified in the 
statement. If a school is specified in the statement, parents cannot ask for the 
attendance order to be revoked on the grounds that arrangements have been 
made to educate the child otherwise than at school. If a school has not been 
specified in the statement, the parents can ask the ELB for such a revocation 
and can refer the matter to the Department if dissatisfied with the ELB’s 
refusal.

CRIMINAL PROSECUTION
6.38 An ELB may decide that the only way to secure the child’s education 
is to prosecute the parents.93 Such prosecutions have been quite common in the 
past. However, since November 1996, the emphasis is intended to be on 
education supervision orders (ESOs) which are considered below. That said, 
criminal prosecution remains an option and can be sought instead of or in 
addition to an ESO. A parent will be guilty of a criminal offence in two 
circumstances. The first is where he or she fails to comply with a school 
attendance order. The second is where a child who is a registered pupil at a 
school fails to attend regularly at that school. In the latter case, the parent can 
raise one of the defences set out in Schedule 13, paragraph 3 to the 1986 Order 
which are discussed above (i.e. sickness, unavoidable cause, transport 
difficulties). Moreover, in all cases, it is a defence to show that the child is 
receiving a suitable education, for instance where the parent has made 
arrangements to have the child educated at home.
6.39 The offence is an offence of strict liability. This means that the 
prosecution do not have to prove that the parents intended to prevent their 
child from receiving an education. Nor is it a defence for the parents to show 
that as soon as they became aware of the absences, they took all reasonable 
steps to ensure that the child attended school.94 The absolute nature of this 
offence has been criticised. It has been suggested that parents should have a 
defence where the parent has done everything in his or her power to make sure 
that the child has attended school since: “there is no reason why the parent of

n IbidSch. 13, para. IB.
93 Ibid Sch. 13, para. 4.
94 Crump v Gilmore [1969] 68 LGR 56.



190 Education: Law, Policy and Practice in Northern Ireland

a child who does not attend school should be placed in a less favourable 
position than the parent of one who steals or commits an act of violence”.95
6.40 The parent of the child will be required to give the court any 
information which he or she has in relation to the date and place of registration 
of the birth of the child. If the parent refuses or is unable to give the 
information, the child will be presumed to have been of compulsory school 
age at any time material to the offence. The Family Proceedings Court may 
direct the ELB to apply for an ESO unless the ELB, having consulted the 
appropriate authority, decides that the child’s welfare will be satisfactorily 
guarded even though no education supervision order is made. In such cases 
the ELB will inform the court of its reason for the decision within eight weeks 
of the direction.

Sentencing
6.41 Criminal prosecution may appear to be quite a drastic course of action 
for failure to secure a child’s education. However, prior to the introduction of 
the ESO it was the only court-based remedy (bar a Care Order) which an ELB 
could pursue. Although courts had the option to impose a custodial sentence, 
they were understandably reluctant to do so. A parent in custody is much less 
likely to be able to secure a child’s attendance at school than a parent living in 
the same house. For this reason, the offence can no longer incur a sentence of 
imprisonment.96 Instead parents may be fined for a failure to secure 
attendance. A parent convicted of an offence is liable to a fine not exceeding 
level 3 on the standard scale. The difficulty with this is that financial penalties 
may have an impact on the well-being of the whole family, particularly if 
resources are limited. This seems unfair if the parent is doing his or her best to 
get the child to go to school. Moreover, the scale of the fine is unlikely to 
make much difference if the parent is withholding the child as some sort of 
protest. In such situations the ESO would seem to be a more appropriate 
option and to facilitate this, a court considering a criminal prosecution may 
now direct an ELB to apply for an ESO.97

EDUCATION SUPERVISION ORDERS (ESOS)
6.42 Education supervision orders were proposed during the Child Care 
Review as a less draconian measure for tackling truancy than a care order, that 
is an order placing the child in social services care.98 Prior to 1996 care orders 
were the alternative legal option for dealing with persistent absenteeism apart 
from criminal prosecution.99 Although they were rarely used in Northern 
Ireland for these purposes, it was in theory possible for children in otherwise 
good family circumstances to be removed from their homes if they were 
continually playing truant or if they were kept from school by their parents in

95 Grenville, ‘Compulsory School Attendance and the Child’s Wishes’ (1988) Journal of Social 
Welfare Law 4, at p. 18.

96 Children (NI) Order 1995, Sch. 10.
97 Sch. 13, para. 6 to the 1986 Order substituted by art. 131 of the Children (NI) Order 1995.
98 Review of Child Care Law, para. 12.22.
99 The other option was a training school order.



Securing Education; School Attendance or Otherwise 191

protest about a particular educational policy.100 The ESO is a mid-way 
measure designed to be used where non-school attendance appears to be the 
only problem in the child’s life. Where absenteeism is part of a wider set of 
problems within the family a care order may be appropriate.
6.43 It should be noted that the legal provisions on both ESOs and care 
orders are contained in the Children (NI) Order 1995 and not in the Education 
Orders. As a result of this, they are both subject to the general provisions of 
the Children (NI) Order 1995 and in particular, the welfare checklist set out in 
article 3 of the 1995 Order. This is considered further in paragraphs 6.54-6.57.

Procedure for application
6.44 Applications for ESOs are made to the Family Proceedings Court. 
Any ELB may apply to the court for an education supervision order. 
However, proceedings will normally be instigated by the ELB in whose area 
the child resides or in which the child’s school is situated. The application 
may arise in a number of circumstances. First, the ELB may apply for an ESO 
on its own initiative.101 Secondly, it must consider whether it is appropriate to 
apply for an ESO when it is considering a criminal prosecution for failure to 
secure a child’s education.102 Thirdly, it may apply for an ESO if it appears to 
the ELB that a child in its area is being cared for by a person who is 
“habitually wandering from place to place”103 Finally, a court dealing with a 
criminal prosecution in this area may direct the ELB to apply for an ESO.104 
When an ELB is proposing to apply for an ESO it must consult the local 
authority in whose area the child lives.105 An ESO may not be made in 
relation to any child who is the subject of a care order. In such cases, the local 
authority has responsibility for securing the child’s education.

Grounds
6.45 A court can make an ESO if it is satisfied that the child is of 
compulsory school age and is not being properly educated.106 A child will not 
be considered to be receiving a proper education unless he is receiving full
time education suitable to his age, ability and aptitude and to any special 
educational needs that he may have. The onus of proof is on the parent to 
show that the child is receiving a suitable education. It is presumed that a 
child who is the subject of an attendance order which has not been complied 
with or who is a registered pupil at a school which he is not attending is not 
being properly educated. When deciding whether to make an order, the 
paramount consideration will be the welfare of the child. The court must also 
consider the general criteria set out in article 3 of the Children (NI) Order 
(these are discussed at paras. 6.54-6.57 below) In Essex County Council v B

100 See Re DJMS (a minor) [1977] 3 All ER 582 where the father kept his son from school 
because he objected to comprehensive education.

101 Art. 55 (1) of the 1995 Order.
102 Sch. 13, para. 4(1) to the 1986 Order substituted by art. 130 of the Children (NI) Order 1995.
103 Sch. 13, para. 5(1) to the 1986 Order.
104 Sch. 4, para. 6 to the 1986 Order substituted by art. 131 ofthe Children (NI) Order 1995.
105 Art. 55(7) ofthe 1995 Order.
106 Ibid art. 55(2)-(3).
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the High Court overturned a decision by the Family Proceedings Court on the 
basis that it had not given proper consideration to these factors. 7
6.46 An ESO will not always be the appropriate course of action in the 
case of non-attendance. In particular, it would be impractical to undertake the 
effort to get an ESO when the child is a disaffected pupil in year 12. Instead it 
has been suggested that ESOs are appropriate where “education is the major 
focus of problems, when voluntary ways of working have broken down but 
there is still a realistic chance of improving the child’s performance before 
they leave school”.108

Effect of an ESO
6.47 The effect of an ESO is that responsibility for securing the child’s 
education is removed from the parents and transferred to the ELB named in 
the order.109 This will normally be the ELB is whose area the child resides but 
may be the ELB is whose area the child’s school is situated provided both 
ELBs agree to this.110 An attendance order which was made prior to the ESO 
will cease to have effect once the ESO is in force. Similarly, an ELB can no 
longer issue an attendance order during the operation of an ESO. These are 
logical consequences of the fact that the parent is no longer under a legal 
obligation to ensure that the child attends school. Moreover, while the ESO 
remains in force, certain statutory provisions which give parents rights in 
education cease to have effect. These are: (i) article 44 of the 1986 Order, the 
principle that a child should be educated in accordance with the wishes of his 
or her parents; (ii) article 36 of the 1989 Order, the duty to comply with a 
parental preference as to the choice of school; and (iii) article 37 of the 1989 
Order, the parents’ right to appeal a decision to refuse admission.
6.48 When an ESO is made, an education supervisor will be appointed for 
the child. It is the duty of the supervisor to advise, assist and befriend the 
child and his parents. The supervisor is also under a duty to give directions to 
the child and his parents for the purpose of securing that the child is properly 
educated. Directions might require parents to get up and accompany the child 
to school; to visit the school; or to sign and check the child’s homework. The 
supervisor could direct the child to meet with him or her on certain specified 
occasions or to sign in and out of classes. Before giving directions the 
supervisor should attempt to ascertain the wishes and feelings of the child and 
his parents and should give these due consideration. The supervisor may 
direct the child to attend a particular school or tuition unit. He or she cannot, 
however, force the child to attend school. This point was emphasised in Essex 
County Council v B where Douglas Brown J pointed out that “there is no 
question under an education supervision order of force being used. There is 
no question of this girl physically being taken to school and physically being 
made to stay there”.* * 111

107 [1993] I FLR 866.
108 Field, The Children (NI) Order 1995 (BELB).
109 Sch. 4 to the 1995 Order.
110 Ibid art. 55(6).
111 [1993] 1 FLR 866 at p. 878.
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6.49 Educational supervisors may require pupils or parents to provide them 
with certain information.112 He or she can require the child to keep them 
informed of any change of address and to allow them to visit him or her 
wherever he is living. This would only seem appropriate for an older child, 
particularly one who has a habit of absconding from home. The parent must, if 
asked, inform the ESO of the child’s address (if known to him or her) and, if 
he or she is living with the child, must allow the supervisor reasonable 
contact.

Enforcement
6.50 If the ESO’s directions are not complied with, it is the duty of the 
supervisor to consider what further steps should be taken."3 The reason for 
non-compliance is important. In particular, an ESO will need to establish 
whether the fact of non-compliance rests with the parent or the pupil. If a 
parent persistently fails to comply with a direction, he or she will be guilty of 
a criminal offence."4 Parents will have a defence if they can show that they 
took all reasonable steps to comply; or that the direction was unreasonable. 
On similar lines, there is a defence if it was not reasonably practicable to 
comply with both a direction under an ESO and a requirement of a supervision 
order, probation order or an order under section 74(1 )(c) of the Children and 
Young Persons Act 1968 (i.e. the power of a court to make a supervision order 
on a finding of guilt)."5 A person who is found guilty of an offence will be 
liable on conviction to a fine not exceeding level 3 on the standard scale. For 
the first time in this area a distinction is drawn between non-compliance by 
the parents and non-compliance by the pupil. This has given recognition to 
the fact that parents are not always able to force their children to go to school. 
Paragraph 9 of Schedule 4 to the Children (Nl) Order 1995 states that if a 
child persistently fails to comply with any direction under the ESO, the ELB 
will notify the appropriate authority. This might seem to be a relatively 
insignificant comeback to the child, but is actually an indication of the fact 
that the education supervisor considers that the child is beyond his or her help 
and that the possibility of seeking a care order should be considered. The 
education supervisor’s ultimate weapon somewhat paradoxically is an 
application to discharge the ESO under Schedule 4, paragraph 7(l)(c). At this 
stage, if the court is concerned that the child’s educational needs are not being 
met, it may direct the social services authority in whose area the child lives to 
investigate the circumstances of the child. Once again, this means that it is 
more likely that a care order will be sought.

Duration
6.51 An ESO will initially have effect for one year beginning on the date 
on which it was made."6 However, this may be extended provided that the 
application to extend is made at least three months prior to the date of expiry. 
Further extensions may be sought but no one extension period may exceed

112 Sch. 4 para. 6 to the 1995 Order.
113 IbidSc\\. 4, paras. 7-8.
114 Ibid Sch. 4, para. 8.
115 Ibid Sch. 4, para. 4.
116 Sch. 4 paras. 5-7 to the 1995 Order.
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three years. The ESO will cease to have effect when the child reaches 
compulsory school age; the child is made the subject of a care order; or the 
court discharges the ESO. The court may discharge the order on the 
application of the child, the parent or the ELB. In all cases the court will have 
regard to the principles set out in article 3 of the Children (NI) Order 1995 and 
discussed at paragraphs 6.54-6.57 below. The reasons for discharge are 
essentially twofold; either that the ESO has been successful or unsuccessful. If 
it has been successful, (i.e. the child is now receiving a suitable education) no 
further intervention is necessary. If, on the other hand, the discharge is sought 
because the ESO has failed to secure the child’s education, the court might 
direct the social services authority to investigate the child’s circumstances."’

CARE ORDERS
6.52 A care order is an order which will transfer the child’s care from the 
parents to the local Health and Social Services Trust."8 This may mean that 
the child will be taken from the family home and looked after in a children’s 
home or foster care. Applications can only be made by the local Health and 
Social Services Trust. It is quite a drastic course of action which is rarely used 
in education cases as it is reserved for cases where the child is in danger of 
suffering significant harm. Prior to 1996, a care order could be made on 
education grounds alone. In fact, it was the only alternative open to the court 
for severe cases of absenteeism. The ESO is intended to become the norm in 
most of these cases. However, there are still occasions when a care order may 
be necessary. The first is where the child’s absenteeism is part of the wider set 
of problems with the family. The second is where the efforts made under the 
ESO have failed to secure the child’s education. The third is where the ELB 
has taken all steps which it might have taken had an ESO been issued to no 
avail. In In re O (a minor) the court considered that it was not necessary for 
the local authority to seek an ESO first if it was clear that the ESO would have 
no effect."9 Each case must be considered on its own facts since the informal 
requests of an education welfare officer cannot be comparable to directions 
under an ESO because the former have no legal force and cannot, for instance, 
result in criminal prosecution for non-compliance. On the other hand, it is 
clear that an authority can apply for a care order without an ESO having been 
issued, otherwise the legislation would have made an ESO a pre-requisite to 
an application for a care order on education grounds.

Grounds for making a care order
6.53 There are two threshold criteria which must be met before a court can 
make a care order.120 The first is that the child is suffering or is likely to suffer 
significant harm. “Harm” means ill-treatment or the impairment of health or 
development. “Development” means physical, intellectual, emotional, social 
or behavioural development.121 When the court is considering whether the 
harm is or would be significant in relation to the child’s health or

117 Ibid Sch. 4 para. 7(2).
Ibid an. 50.

119 In re O (a minor) [1992] WLR 912.
120 Art. 50(1) of the 1995 Order.
121 Ibid art. 2.
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development, it will consider what would be reasonably expected of a similar 
child.122 In In re O the court considered that if a child was missing their 
education, it was not difficult to draw the conclusion that if they had gone to 
school they would have improved their intellectual and social development. 
The court said that in this context a “similar child” means a child of equivalent 
social and intellectual development who has gone to school and not just an 
average child who may or may not be at school.123 On this test it was quite 
clear that the child’s development had been impaired. The second condition 
which must be satisfied is that the risk of harm is attributable to the care not 
being what it would be reasonable to expect a parent to give or the fact that the 
child is beyond the parent’s control. A child might be considered to be 
outside of parental control where the child refuses to go to school and they are 
not in a position to make them go. Parents would not be considered to be 
giving reasonable care if they are indifferent to the child’s absence or are 
actually keeping the child from school as a form of protest. In In Re DJMS (a 
minor), an English case decided prior to the Children Act 1989, a court made a 
care order in relation to a child whose parents kept him from school because 
they objected to comprehensive education.124 Lord Denning was clear what 
was best for the child’s welfare, stating:

“Everybody knows that a child ought to be properly educated. It 
is utterly unreasonable for the parents to keep him back from 
school because of their implacable opposition to a 
comprehensive school system...He should be at home and go to 
school as all the other children do. But if the parents will not do 
this, then it seems to me that the only sensible alternative is for a 
care order to be made.” 125

In In re O the court considered that if a child who is living at home is not 
going to school and is suffering harm, it follows that the child is beyond the 
parents’ control or that they are not giving the child the care it would be 
reasonable to expect a parent to give. On this basis, it would seem to be quite 
easy to establish that the threshold criteria for a care order have been met in 
any case where the child is not receiving an education. However, the court 
must also consider the general welfare criteria set out in article 3 of the 
Children (NI) Order 1995. These are discussed below.

GENERAL PRINCIPLES TO BE CONSIDERED WHEN MAKING 
EDUCATION SUPERVISION ORDER AND CARE ORDERS

6.54 When a court is determining any question with respect to a child’s 
upbringing, the child’s welfare will be the paramount consideration.126 The 
parents’ wishes may be a factor but the overriding concern is the child’s 
interest. Moreover, in determining whether to make an order and what order to 
make, the court will have particular regard to the welfare criteria set out in 
article 3(3) of the Children (NI) Order 1995 and the principle of non-

122 Ibid art. 50(3).
123 Op c/rat p.917.
124 [1977] 3 AUER 582.
'2i Ibid p. 590.
126 Art. 3(1) of the 1995 Order.
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intervention in article 3(5). These apply to all decisions made under the 
Children Order but will be considered here in the particular context of 
measures designed to remedy a child’s non-attendance at school. There are a 
range of orders which a court can make, including child assessment orders and 
supervision orders. However, the two orders which are most likely to be made 
in this context are an ESO or a care order, both of which are discussed above.
The welfare criteria
6.55 When a court is considering whether to make, vary or discharge an 
order, it will have particular regard to certain factors specified in article 3(3) 
of the Children (NI) Order 1995. A failure to have regard to these criteria can 
result in a decision being overturned. The criteria are as follows:
(1) The child’s wishes and feelings. These must be considered in the light 

of the child’s age and understanding. The more mature the child, the 
more weight should be attached to their wishes and feelings. The 
reasons given by the child as to why they are not attending school are 
important if the court is to find an appropriate solution. The court 
may also have regard to the child’s own choice of school particularly 
if non-attendance is motivated by a dislike of the school at which he 
or she is registered. However, the fact that the child does not want an 
order to be made is not an overriding factor. In Essex County Council 
v B the court stressed that the child does not have a veto on an order 
being made.127

(2) Physical, emotional and educational needs. The latter will be of most 
significance in this context. On the basis of the court’s approach in In 
re O, it could be concluded that a child who is not attending school is 
quite clearly not having his or her educational needs met.128

(3) The likely effect of any change in his circumstances. In Essex County 
Council v B the court considered the most significant change in 
circumstances to result from an ESO to be the child’s return to 
mainstream education.129 This criterion will also be of significance if 
the court proposes to issue a care order which may result in the child 
being removed from the family home. However, there may be other 
factors which go against the making of an order, such as the 
knowledge that the child has secured a place in a school which they 
are happy to attend.

(4) His age, sex, background and other characteristics. The age of the 
child might be considered to be relevant to the issue of an order. For 
instance, a court might be more inclined to intervene where the child 
is at a particularly important stage of his school life, for example 
beginning primary one or about to take their GCSEs. On the other 
hand, a court might be disinclined to intervene if the pupil is aged 16 
and coming towards the end of their school life.

(5) Any harm which he has suffered or is at risk of suffering. In most 
contexts, if there are no other factors present, the child’s non-

127

128 

129

[1993] 1 FLR 866. 
[1992] WLR912. 
Op cit.
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attendance at school will be considered to put him or her at risk of 
suffering an impairment to his intellectual development unless other 
arrangements have been made for his or her education.

(6) How capable of meeting his needs are his parents or any other person 
in relation to whom the court considers the question to be relevant. 
This will be of key importance where the parents claim that they can 
provide a suitable education at home. If this is not the case, and the 
child is not attending school, the court will consider whether the 
parents are able to secure the child’s attendance at school. 
Presumably, in cases of wilful truancy, the court should consider also 
whether the local authority will be any better at securing the child’s 
attendance at school.

(7) The range of powers available to the court. In this respect the court is 
more likely to favour the less drastic ESO rather than a care order. 
However, as has been seen, a care order can still be made instead of 
an ESO where everything that might have been done under an ESO 
has been done with no positive improvement in attendance. Other 
powers include a supervision order.

6.56 It should be noted that parental wishes are not a specified factor to be 
taken into account. However, the court is not precluded from taking them into 
account. Moreover, a consideration of parental wishes will inevitably arise in 
the context of other factors such as the child’s characteristics and parental 
capabilities.

Principle of non-intervention
6.57 Article 3(5) of the Children (NI) Order 1995 directs that a court will 
not make an order unless it considers that “doing so would be better for the 
child than making no order at all”. This is referred to as the principle of non
intervention. Thus, if an order is likely to make no difference to the child’s 
education, the court should not make either an ESO or a care order. However, 
on the facts of Essex County Council v B the court concluded that it was better 
to make an ESO than no order because “no order would let things drift on, 
possibly, until...she ceases to be eligible for full-time education”.130 A 
different approach might be taken in the case of a child who deliberately 
absconds from school after having been safely delivered there. It could be 
argued that in these circumstances the local Health and Social Services Trust 
is in no better position to secure the child’s education than his or her parents.

130 [1993] 1 FLR 866 at p. 878.



CHAPTER SEVEN

DISCIPLINE
INTRODUCTION

7.01 Discipline is necessary both for the effective functioning of a school 
and for the pupils’ personal development. To a lay person, the notion of 
discipline in schools is often synonymous with the imposition of punishment. 
In the educational context the term is interpreted in its broadest sense and is 
considered to refer to the general good order of the school.1 There are a 
number of measures which schools can take to promote orderliness. These are 
not limited to punishments for bad behaviour. However, positive approaches 
such as reward systems are unlikely to result in legal challenge. The focus of 
this chapter is consequently upon disciplinary measures which are intended to 
punish, discourage or deter as it is the exercise of this type of discipline which 
may result in a legal dispute. For teachers, a key issue will be what they may 
lawfully do to assert control and discourage poor behaviour without exposing 
themselves to either criminal or civil liability. Parents, while realising that it 
is in their child’s best interests for the school to have an effective disciplinary 
policy, will wish to ensure that their child is not subjected to disciplinary 
measures which they believe to be unjustified or to usurp their authority as 
parents. Given the potential for conflict, it is inevitable that the imposition of 
disciplinary sanctions will occasionally result in disputes between parents and 
the school. The objective of this chapter is to outline when that conflict may 
have legal consequences and what those consequences may be.
7.02 The law relating to discipline in schools has not developed 
systematically. While it has its foundations in a series ofjudgments on the use 
of corporal punishment given by the courts in and around the turn of the 
century, it now encompasses provisions from the Education Orders as well as 
child law, criminal law, tort and international human rights. Given its varied 
sources, it is perhaps not surprising that the law in this area has witnessed 
rapid change in the past decade. Two areas in particular have been 
transformed. The first relates to the use of corporal punishment in schools. 
The change in this instance was brought about as a result of an application to 
the European Court of Human Rights. In Campbell and Cosans v UK, the 
Court found that the use of corporal punishment on pupils against the will of 
their parents amounted to a breach of Article 2 of the First Protocol of the 
European Convention on Human Rights.2 This requires Members States to 
ensure that education is in conformity with parents’ religious and 
philosophical convictions. The United Kingdom had argued that such a 
decision would necessitate the establishment of a dual system of schools, one

1 See for instance. The Report of the Working Party on Discipline in Schools in Northern 
/reW DENI (1990), para. 1.2.

2 Campbell and Cosans v UK (1982) EHRR 293. For a discussion of the implications of this 
judgment see, Lonbay, ‘Rights in Education under the European Convention on Human 
Rights’ (1983) Modern Law Review p. 345.
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category using corporal punishment and the other refraining from it. The court 
considered that the government could offer individual parents the opportunity 
to exempt their child from corporal punishment. Ultimately, the government 
decided to completely abolish corporal punishment in all grant-aided schools.3
7.03 The second key change has been in the area of exclusions from 
school. Prior to 1985 the grounds and procedures for exclusions were very 
much at the discretion of the individual school. In 1985 regulations were 
introduced which limited the periods during which a pupil could be suspended 
and provided for consultations to be made before an expulsion.4 However, 
there were continued legal challenges concerning the failure of schools to 
provide pupils and their parents with a fair hearing prior to the decision to 
exclude.5 In 1994 parents were given a right to appeal to a local tribunal 
against a decision to expel.6 In 1995 further changes were introduced, the most 
notable of which is a prohibition on the use of indefinite exclusions.7 The 
result is that, while the reason for excluding a pupil still lies at the discretion 
of the school, the procedures which must be invoked when giving effect to the 
decision are now subject to specific legal requirements.
7.04 The response to the changes in the area of school discipline has been 
mixed. At one level it is undoubtedly the case that parental rights in this area 
have been significantly enhanced. The key area of conflict between teachers 
and parents (corporal punishment) has been resolved. Moreover, parents now 
have a designated means of challenging the ultimate disciplinary measure, the 
decision to expel. However, the effect of the changes have been criticised by 
teachers who believe that their basic authority has been undermined and that 
the growing level of indiscipline in schools is the result. Studies suggests that 
there are increasing levels of disruptive and aggressive behaviour in schools.8 
The previous response to this type of extreme misbehaviour would have been 
an expulsion. However, schools are no longer in a position to refuse to re
admit difficult children if directed to do so by an appeal tribunal. The 
difficulties are compounded by the fact that teachers are uncertain as to the 
precise scope of their other disciplinary powers and are under the perception 
that each decision to discipline is now shadowed by the potential threat of 
legal action.9
7.05 There have been recent changes to the legislation on discipline arising 
out of recommendations made as part of the 1998 School Improvement

3 This was accomplished by the Education (Corporal Punishment) (NI) Order 1987.
4 Schools (Suspension and Expulsion of Pupils) Regulations (NI) 1985.
5 See, for instance, R v Board of Governors of London Oratory ex parte Reels, The Times, 17 

February 1988.
6 Education and Libraries (NI) Order 1986, art. 49 substituted by the Education and Libraries 

(NI) Order 1993, art. 39.
7 Schools (Suspension and Expulsion of Pupils) Regulations (NI) 1995.
8 The Elton Committee (Discipline in Schools HMSO (1989)) was asked to report on this issue 

as a result of concern about levels of indiscipline in schools in England and Wales. It found 
that teachers considered persistent disruption to be more of a problem than violent behaviour. 
However, local studies have highlighted an increasing trend in the number of assaults on 
teachers and fellow pupils. See for instance The Ulster Teacher’s Union, Survey on 
Indiscipline (1987).

9 DENI, Report of the Working Party on Discipline in Schools, (1990).
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Programme. One of the reports which was part of this initiative specifically 
addresses the issue of schools’ disciplinary strategy.10 Although the focus of 
the report was on ways of promoting good behaviour (e.g. raising literacy 
standards, support for the weakest schools etc), there were a number of 
recommendations for legislative change in relation to disciplinary measures. 
These have been implemented in Northern Ireland in the Education (NI) Order 
1998. This places additional responsibilities on the Board of Governors for 
determining the school’s disciplinary policy and clarifies the situations in 
which teachers can detain pupils or use physical force to restrain them (see 
para. 7.34) The 1998 Order also contains new provisions on pupil referral 
units and the education of children with behavioural difficulties (see para. 
7.71). The reforms mirror similar provisions introduced in England and Wales 
by the Education Act 1997, one of the last pieces of legislation introduced by 
the Conservative government." The reforms will go some way to addressing 
teachers’ concerns but, as will be seen, there are still areas where there is 
considerable doubt about the legitimacy of certain types of punishment.

GENERAL LEGAL PRINCIPLES
7.06 The power of a teacher to impose discipline is not specified in statute. 
Instead its legal basis must be gleaned from a series of judgments by the 
national and international courts (in the latter case the European Court of 
Human Rights). These establish a series of general principles which are 
relevant to all decisions to impose discipline.

The legal basis of a teacher’s authority
7.07 Teachers (including principals) do have legal authority to impose 
disciplinary measures on pupils whose behaviour has not been of an 
acceptable standard. In Mansell v Griffin the court considered that this 
authority could be presumed from “the fact of a parent sending a child to 
school”.12 This was affirmed in /? v Newport Salop Justices, ex parte Wright 
where the court stated that:

“... any parent who sends a child to school is presumed to give 
to the teacher authority to make reasonable regulations and to 
administer to the child reasonable [corporal] punishment for 
breach of those regulations.”13

The existence of some sort of authority to discipline is also implicit in the 
existing statutory provisions in relation to school discipline. These require 
schools to produce a disciplinary policy and to restrict the use of certain forms 
of discipline such as corporal punishment. However, the precise basis and 
consequently the scope of teachers’ authority in this area is unclear. It was 
initially considered that a teacher’s authority derived from the principle of in 
loco parentis. This would mean that while the child is in the teacher’s care, the 
teacher stands in the place of the parent and can do anything which the parent

10 Promoting and Sustaining Good Behaviour: A Discipline Strategy for Schools (DENI, 1998)
11 For a discussion of the legislation see. Monk, ‘School Exclusions and the Education Act 

1997’ (1997) 9/4 Education and the Law 304.
12 [1908] 1 KB 160 at p. 169.
13 [1929] 2 KB 416 at p. 428.
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would authorise. In Cleary v Booth Collins J referred to the authority 
"delegated” by the parent to the teacher.14 However, this principle originated 
from cases prior to the introduction of compulsory education and arguably 
makes more sense in that context. It is now thought that the in loco parentis 
principle does not fully explain the extent of the teacher’s authority and that a 
teacher can lawfully impose punishments which the parent has not in fact 
authorised.15 The cases which have been taken under the ECHR indicate that a 
teacher’s authority to impose discipline is limited only to the extent that the 
use of discipline would contravene a parent’s religious and philosophical 
convictions or breach other provisions of the Convention.16 Moreover, article 
6 of the Children (NI) Order 1995 states that a person who does not have 
responsibility for a child but who has the care of the child may do what is 
reasonable in all the circumstances of the case for the purposes of 
safeguarding or promoting the child’s welfare. This would extend to teachers 
and might provide some basis for authority. However, there is no specific 
statute giving teachers the power to exercise discipline. This absence of a clear 
legal authority was highlighted by the Elton Report.17 The report concluded 
that “the accumulation of case law is probably sufficient to inhibit litigation by 
parents opposed to particular actions such as putting a child in detention”. 
However, the Elton Committee was not certain whether the legal basis of a 
teacher’s authority was “beyond challenge”. It recommended that legislation 
should state the precise scope of the teacher’s power to impose disciplinary 
measures on pupils.

The reasonableness of the punishment
7.08 Although the precise scope of a teacher’s authority to impose 
discipline remains uncertain, it is clear that it extends only to the use of 
‘reasonable’ punishments.18 The classic statement of‘reasonableness’ in this 
context is set out in Mansell v Griffin by Phillimore J. He said that the teacher 
who has imposed discipline should be able to say:

“The punishment which I administered was moderate; it was not 
dictated by any bad motive, and it was such as is usual in the 
school and such as the parent of the child might expect if it did 
wrong.”19

Two factors will be particularly relevant to the reasonableness of any decision 
to impose discipline. The first relates to the manner in which the punishment 
is administered. It has been stated that punishment must not be inflicted “for 
the gratification of passion or rage” and must not be protracted.20 Instead it 
should involve a controlled, if not entirely cool response to the

14 Op cit at p. 469.
15 See further Crook ‘In Loco Parentis. Time for a Reappraisal?’ [1989] Family Law 447.
16 See for instance Campbell and Cosans v UK (1982) EHHR 293 and generally paras. 1.51- 

1.57.
17 Discipline in Schools HMSO (1989) at pp. 83-84.
18 See, for instance, R v Newport Salop Justices [ 1929] 2 KB 416.
19 [1908] KB 160, at p. 168.
20 R v Hopley [1860] 2 F&F 202.



Discipline 203

misbehaviour.21 The second aspect of reasonableness is the nature of the 
punishment itself. National authority places emphasis on the fact that the 
punishment must be “moderate” and not “excessive”.22 Moreover, there is 
authority to suggest that the punishment must be proportionate to the 
misbehaviour.23 Finally, Article 3 of the ECHR is also relevant in this context. 
It states that a person has a right not to be subjected to “torture, inhuman or 
degrading treatment or punishment”. This has been used to challenge the 
punishments applied in several English schools.24 Similarly, the UNCRC 
specifies that state parties shall take appropriate measures to ensure that 
school discipline is administered in a manner consistent with the child’s 
human dignity and in conformity with the rest of the Convention.25
7.09 The authority of a teacher to impose reasonable discipline should not 
be confused with the duty on public bodies to act reasonably. This is known 
as the Wednesbury principle." It is incumbent upon public bodies (such as 
Boards of Governors and ELBs) to act reasonably when taking disciplinary 
decisions. In this context a decision would only be considered to be 
unreasonable if no other public body acting with due regard to its 
responsibilities would have reached the same decision. In the context of 
school discipline, the public law duty to act reasonably has most significance 
in relation to decisions to exclude pupils from school. This is considered 
further at paragraph 7.5! below.

The significance of parental wishes
7.10 An important aspect of discipline is the parental support for the 
system of discipline imposed. The area which was the biggest source of 
conflict - corporal punishment - has now been settled. However, there may be 
other instances where a parent objects either to the prohibition of a certain 
type of conduct or to the use of a particular form of punishment. In both 
instances, the general position is that schools have a large degree of control 
over the content of their disciplinary policies and parents have little right to 
object to the substance of these policies. In the first type of situation, where 
the parent approves of the conduct which the school has prohibited, the school 
may still punish the child for failure to comply with the school’s rules. In v 
Newport Salop Justices, ex parte Wright a court considered that a school was 
justified in punishing a pupil for smoking outside school even though he had 
his father’s permission to do so.27 Similarly, a parental objection to the use of 
a particular form of discipline does not in itself preclude the school from using 
it. National legislation does not give parents the right to object to any aspect of

21 /? v Taylor, The Times, 28 December 1983 where a teacher who threw a book at a pupil was 
found guilty of assault occasioning actual bodily harm.

22 v Hopley, op cit.
23 See R v Governors of St Gregory’s RC Aided High School, ex parte M, The Times, 27 January 

1994. Art. 5 of the 1998 Order specifically requires schools to consider whether detention is 
a proportionate punishment when determining whether the punishment is reasonable.

24 See the cases cited at para. 7.40 post.
25 Art. 28(2).
26 It has its foundation in the case of Associated Provincial Picture Houses Ltd v Wednesbury 

Corporation [1948] 1 KB 223.
27 [1929] 2 KB 416.
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school discipline. Article 2 of the First Protocol of the ECHR requires 
Member States to “respect the rights of parents to ensure that education is in 
conformity with their own religious and philosophical convictions”.28 In 
Campbell and Cosans this was considered to uphold a parent’s objection to 
corporal punishment.29 It could therefore in theory also extend to other aspects 
of discipline provided that the parent can put forward a cogent argument that 
the punishment contravenes a particular religious or philosophical belief. 
Religious or political convictions were described by the court as being those 
“that are worthy of respect in a democratic society and are not incompatible 
with human dignity”.30 However, in spite of this broad definition, it is difficult 
to envisage a form of punishment commonly used by schools which could be 
considered to contravene any particular philosophical conviction. It is more 
likely that a school rule (e.g. about dress or participation in sport) might 
interfere with a religious conviction. In such cases parents should immediately 
inform the school about their objection; a school will not be considered to 
have failed to respect parental wishes if these were never drawn to their 
attention.31
7.11 The converse situation (where a parent approves or assents to a 
particular form of punishment) will not necessarily prevent the exercise of 
discipline from being unlawful. It has been suggested that parents may still 
give teachers the authority to carry out corporal punishment.32 However, even 
if permission is given by parents, the action will still be unlawful if it goes 
beyond the realms of reasonable discipline. In v Hopley a teacher wrote to a 
pupil’s father asking for his permission to chastise him severely.33 The father 
assented. The boy died as a result of the beating and the teacher was found 
guilty of manslaughter. The court stated that the father could not authorise an 
excessive punishment of this nature. The import of this is that schools cannot 
rely on parental consent to protect them from liability for conduct which 
would otherwise be unlawful. However, the reality in such situations is that 
legal action is less likely to arise given that most disputes occur as a result of 
parental dissatisfaction.

THE SCHOOL’S STATEMENT ON DISCIPLINE
7.12 Article 3 of the 1998 Order requires that the scheme of management 
of each grant-aided school shall require the Board of Governors to ensure that 
policies designed to promote good behaviour and discipline on the part of 
pupils are pursued at the school.34 The Board of Governors is required, after 
consulting the principal to make, and from time to time review, a written 
statement of general principles to which the principal is to have regard when

28 See generally paras. 1.51-1.57.
29 (1982) EHRR 293.
30 Campbell and Cosans v UK, op cit at para. 36.
31 See App. No.9146/80 8.
32 See Smith and Hogan, Criminal Law (1992) at p. 411. This issue must be reconsidered in the 

light of the European Court of Human Rights’ decision A on the use of corporal punishment 
by parents.

33 (1860) 2 F&F 202.
34 Art. 3(1) of the 1998 Order.
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determining disciplinary measures.35 This is a new duty. Under the 1989 Order 
the Board of Governors was not required to produce such a statement, 
although, if it did, the principal was required to comply with it.36 If the Board 
considers that any particular measure should be determined by the principal, it 
must notify him or her of those measures or matters and give such guidance as 
it considers appropriate.37
7.13 The principal must determine the standard of behaviour which is to be 
regarded as acceptable at the school (in so far as this has not been determined 
by the Board of Governors). The principal must prepare a statement of 
disciplinary measures, taking into account the statement of principles and any 
other guidance given by the Board of Governors.38 These measures may 
include the making of rules and provision for enforcing them. In determining 
the measures to be included in the scheme, the principal must have regard to 
the following objectives: the promotion of self-discipline and proper respect 
for authority; encouraging good behaviour and respect for others on the part of 
pupils; securing that the standard of behaviour is acceptable; and otherwise 
regulating the conduct of pupils.39
7.14 It is important that the disciplinary policy is recognised and supported 
by parents at the school. In view of this, the principal must ensure that the 
statement on discipline is given free of charge to the parents of all pupils 
registered at the school.40 It must also be kept for inspection at the school. 
There is however no specific obligation to bring the policy to the attention of 
pupils or staff. This can be contrasted with the provision in England and 
Wales which requires principals to take steps to bring the measures to the 
attention of all pupils and parents and persons employed at the school at least 
once a year.41
7.15 The statement of disciplinary policy is an important document. It 
should set out clearly what the school considers to be unacceptable behaviour 
and what consequences will result if a pupil’s actions do not meet the required 
standard of conduct. If the rules are fair, publicised and consistently applied, 
disputes will be less likely to arise. The Northern Ireland Working Party on 
Discipline in Schools recommended the following:
• A clear school policy on discipline, established by the principal and 

the teachers, which is understood and accepted by both pupils and 
their parents.

• The establishment of a clear disciplinary procedure applied by all 
teachers, with a system of referral to a higher authority.

35 Ibid art. 3(2).
36 Art. 124 of the 1989 Order.
37 Art. 3 (2)(b) of the 1998 Order.
38 Ibid art. 3(3).
39 Ibid art. 3(3)(a). 
w Ibid an. 3(3)(c).
41 Education Act 1997, s. 154(7)(a).
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• The fair and consistent application of school rules, fully understood 
by teachers, pupils and parents alike, with the penalties for any breach 
of the rules known to all.42

The legislation now requires schools to meet these general objectives in most 
respects. However, there are some instances where it might be argued that the 
legislation does not go far enough. For instance in England and Wales the 
equivalent provision requires governing bodies to consult with parents when 
making or revising the statement of principles.43 In neither jurisdiction is there 
a requirement to consult with pupils. The Elton Report recommended that 
pupils should actively participate in shaping the school’s disciplinary policy so 
as to “foster a sense of collective commitment to it”.44 The failure to involve 
pupils by law has been criticised as another instance where education fails to 
recognise the views of children as separate from the rights and interests of 
their parents.45 The failure to take pupils’ views into account in determining 
disciplinary measures is also another instance where education law falls short 
of Article 12 of the UNCRC.

ACTIONS GIVING RISE TO DISCIPLINARY MEASURES
7.16 Most schools have a set of rules which are intended to define the 
boundaries of acceptable behaviour on the part of pupils. These rules form the 
backbone of a school’s disciplinary policy. However, the school should not 
only clearly identify the standard of behaviour which it expects and what 
consequences flow from a failure to meet the required standard, but it should 
also have an agreed procedure as to how misbehaviour is to be identified and 
investigated.

DETERMINING WHAT IS UNACCEPTABLE BEHAVIOUR
7.17 Each school will define what it considers to be acceptable behaviour 
on the part of its pupils. There will be considerable variation on what is 
considered acceptable from school to school. However, most schools will 
consider the following actions to be unacceptable: foul language; poor 
punctuality; theft; disruption in class; failure to comply with requests or 
homework requirements; bullying; violence towards pupils or staff; breaching 
dress codes; graffiti or damage to school property; and use of drugs, alcohol or 
weapons on school premises. As a general rule, a school is free to determine 
what it considers to be inappropriate behaviour. Some schools inevitably will 
have stricter disciplinary regimes than others, a fact which the courts appear to 
be willing to take into account.46 However, there are two possible exceptions 
to this wide discretion which require particular consideration.

42 Op cit.
43 Education Act 1997, s. 154(3)(b).
44 Op cit n. 8, recommendation 76.
45 See Monk, ‘School Exclusions and the Education Act 1997’ (1997) 9/4 Education and the 

Law 211, at 279.
46 See R v Governors of St Gregory’s RC Aided High School, ex parte M, The Times, 27 January 

1994.
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Rules on appearance
7.18 Schools will often specify that pupils wear a particular uniform and 
have other rules for general matters of appearance. Some schools go a step 
further and require pupils to purchase a uniform from a particular supplier, a 
practice which has been criticised by the General Consumer Council for 
Northern Ireland.47 However, it would not be unlawful for a school to 
discipline a pupil who fails to comply with such a requirement Instead, school 
rules on uniform and appearance are only likely to be successfully challenged 
where the rules can be considered to be discriminatory on the grounds of sex 
or race.
7.19 In terms of sex discrimination, disputes might arise in co-educational 
schools if boys are not allowed to wear earrings or have long hair or if girls 
are not permitted to wear trousers. In a 1954 case a mother was successfully 
prosecuted for failing to secure her child’s education after her daughter was 
expelled from school for wearing trousers.48 However, not only do such 
practices generate feelings of unfairness, they are probably unlawful under the 
Sex Discrimination (Nl) Order 1976. Article 24 of the Order makes it 
unlawful for schools to discriminate against a pupil in the terms on which it 
offers to admit him/her to the establishment; in the way it affords access to 
any benefits, facilities or services; or by subjecting him or her to any 
detriment. The provision is possibly wide enough to found a case where 
schools have different dress codes applying for boys and girls although there 
are as yet no reported cases on this point. In one English case, boys who were 
excluded from school for wearing earrings threatened legal action and the 
school withdrew the exclusions.4^ However, the attitude of the courts in 
reported employment cases on this issue is that different rules concerning 
appearance are not discriminatory provided they enforce a common principle 
of smartness or conventionality.50
7.20 Northern Ireland introduced legislation which prohibits race 
discrimination relatively recently. The provisions of the Race Relations (NI) 
Order 1997 extend to schools. In one case under existing legislation in Great 
Britain, a headmaster’s refusal to permit a Sikh pupil to wear a turban was 
considered to amount to discrimination on the grounds of race.51 The same 
might apply to women wearing jewellery, head scarves or trousers in 
conformity with race or religious norms unless the rule can be considered to 
be justified on other grounds such as health and safety. Challenges of this 
nature could probably also be made under Article 9 of the ECHR which 
protects freedom of religion. Moreover, it has also been suggested that Article 
10 of the ECHR which protects freedom of expression might prohibit a 
principal from suspending a pupil who is wearing something to make a 
particular ideological point provided that this does not interfere with the rights 
of other pupils.52 In an American case, the United States Supreme Court

47 School Uniforms, General Consumer Council for Northern Ireland (1992) pp. 14.
48 Spears v Warrington Corporation [1954] 1 QB 61.
49 Reported in the The Times (9 January 1993).
50 See Smith v Safeway[ 1996] 1RLR 456.
51 Mandla v Lee (Dowell) [1983] 1 All ER 1062.
52 See, Lonbay op cit n. 2 at p. 347
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considered that pupils’ right to free speech under the First Amendnt to the 
American Constitution meant that their school could not prohibit In from 
wearing black armbands in protest at the Vietnam war.53 In Northelreland 
pupils wearing political emblems on their uniforms might be able tov'ance a 
similar argument under the ECHR (provided again that it does noiterfere 
with the rights of other pupils).

Punishment for behaviour occurring out of school
7.21 An issue may arise when the action giving rise to the dsion to 
discipline occurs outside of the school boundaries. It is clear that siols can 
punish pupils for conduct out of school.54 In Cleary v Booth the c<t stated 
that the teacher’s authority “must to some extent include an authoritver the 
child while he is outside the four walls”.55 The court considered thatch case 
may be a question of fact. However, it would seem reasonable to rtire that 
there should be some connection between the behaviour and t child’s 
attendance at the school. This might be established by the fachat the 
misbehaviour concerned other pupils at the school.56 Alternatively afficient 
link might be established due to the fact that the offending behaur took 
place while the pupil was wearing a school uniform or was on t school 
bus.57 The position in relation to behaviour which does not have sua direct 
connection to the school has not been considered by the courts. 1 might 
arise, for example, where the pupil commits a crime which in elf has 
nothing to do with the school such as a car theft or drugs offenctjchools 
might well consider that it is appropriate to discipline (or even exp pupils 
for incidents such as these which tend to bring the school’s ne into 
disrepute. The broad nature of the approach of the court in Clear Booth 
suggests that the teacher’s authority to discipline would extend to si cases. 
Collins J considered that the purpose of discipline was to prov moral 
education and that “there is not much opportunity for a boy to obit his 
moral conduct while in school under the eye of the master”.58 Hever, if 
schools wish to be able to discipline (e.g. expel) pupils for acti; taken 
outside the school, this should be specifically set out in thechool’s 
disciplinary policy.

INVESTIGATING AN INCIDENT OF MISBEHAVIOI
7.22 Parents will be more likely to object to the use of discipli if they 
believe that their child has been punished for something which he she did 
not do. If a school intends to impose discipline for misbehaviour, should 
have good grounds for believing that the pupil has actually behaved ihe way

53 Tinker v Des Moines Independent Community School District (1960) 393 US 503
4 R v Newport Salop Justices, ex parte Wright [1929] KB 416. See also R v LoncBorough 
of Newham (unreported, LEXIS CO/3130/94) where the court rejected the submisi that the 
principal had no authority to discipline for conduct outside the school premises.

55 [1929] 2 KB 416 at p. 469.
56 This occurred in /? v London Borough of Newham, ex parte X, The Times, Uovember 

1994, where a pupil pulled a fellow pupil’s trousers down.
57 See Chapter 10 for further discussion of disciplinary measures for misbehaviom school 

buses.
58 [1929] 2 KB 416 at p. 469.
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alleged. In most cases, this will be apparent. Ho\f something has 
occurred and the school is unclear as to who the culprihould investigate 
the incident properly. The pupil should also be givenortunity to refute 
any allegations made against him or her before dixy measures are 
imposed. A failure to comply with these basic procedild be considered 
to be a breach of natural justice. This is particulary if a Board of 
Governors takes a decision to exclude a pupil. In R V of Governors of 
London Oratory, ex parte Regis the court compared tsion to expel to a 
decision to send a student down from university ncluded that the 
ordinary rules of fairness applied in such cases.59
7.23 In v Roman Catholic Schools, ex parte Suit set out three 
principles for determining whether a pupil has har opportunity to 
exculpate themselves.60 They are that:

“ (1) Those conducting an enquiry must deci critical 
issues of fact they should resolve and what s could 
reasonably be made to resolve those issues.

(2) They must give careful and even-handed conn to all 
the available evidence in relation to those issues.

(3) Those conducting an enquiry do not need onccasion 
carry out searching enquiries involving the callbdies of 
oral evidence.”61

The first two principles hold true in all investigt However, it is 
inevitable that the level of enquiry will vary dependin ee things: (i) the 
severity of the behaviour; (ii) the level of doutt the accused’s 
involvement; and (iii) the punishment which might be d. Clearly, a full 
scale investigation would be inappropriate for a minont, for example if 
a pupil had spoken in the library when he or she ;ant to be quiet. 
However, if there has been a serious incident; and it isr who the culprit 
is; and the likely punishment will be an exclusion, thavestigation must 
be undertaken with the utmost care. In such casesper investigation 
would normally involve interviews with the alleged cue victim (if there 
is one) and any witnesses. In effect, the investigated do two things: 
investigate thoroughly and give the pupil concerned a to respond to the 
allegations.
7.24 In # v Camden LBC, ex parte H the Courlpeal set aside a 
decision by a Board of Governors to reinstate two pujthe basis that the 
Board had made insufficient inquiries before it reac decision.62 The 
case was somewhat unusual in that the judicial revi> initiated by the 
father of a pupil who had been injured in the incideh had led to the 
expulsion. When the Board of Governors determinedexpel the pupils, 
it was influenced by the fact that the boys had not into injure the other 
child. However, the Court of Appeal considered that ernors had made 
insufficient inquiries in this respect. In particular, thmade no attempt

59 The Times, 17 February 1988.
60 [1998] ELR 304.
61 Ibid at p. 312.
62 The Times, 15 August 1996.
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to find out what the pupils had said during police investigations. Tlourt of 
Appeal concluded that the investigation lacked balance.
7.25 The alleged culprit should also have an opportunity to ond to 
allegations. In the Northern Ireland case of In re Kean, which cirned a 
decision to suspend a pupil, the court considered that “basic fairrwould 
have required that the applicant should have been given an oppnity to 
consider the case against her by, for example the statements of others 
pupils”.63 Similarly, in /? v Board of Governors of London Orator parte 
Regis McCullough J considered that the requirements of fairness e such 
that the pupil facing expulsion should know the nature of the isation 
against him and have an opportunity to answer it.64 A pupil will notable to 
exculpate him or herself unless he or she knows why they are beiccused 
and the substance of the accusation. It is particularly important tall the 
evidence is placed before the pupil when the source of incriminatinidence 
is another pupil who was involved in the incident. In v Dunravenool, ex 
parte B the Board of Governors and expulsion appeal tribunal did nve the 
pupil or his parents access to statements made by another pupilo was 
involved in the incident which incriminated the applicant.65 The Enj Court 
of Appeal concluded that the Board of Governors who considered thcision 
to exclude could not fairly take account of statements made by the r pupil 
which had not been disclosed to the applicant. Sedley LJ stated that:

“Where what is being said has taken at least two different an 
arguably inconsistent forms, fairness will ordinarily requir 
enough disclosure to reveal the inconsistency...A second, related 
principle is that it is unfair for the decision maker to have acces 
to damaging material to which the person at risk - here the pupi 
through his parent - has no access”. 6

7.26 In general terms the standard of proof applicable is the hce of 
probabilities. This means that the person investigating must be satis that it 
is more likely than not that the pupil was involved in an ient of 
misbehaviour. This is the standard which an exclusion appeal tribunill use 
when determining whether it is satisfied that a pupil has committecerious 
breach of discipline. However, in cases where a school is investng an 
incident which involves a criminal act, it may be increasingly cult to 
establish that the pupil was more likely than not to have been involvln R v 
Dunraven School, ex parte R Brooke LJ quoted with approval theuse of 
Lords’ approach in Re H (Minors) (Sexual Abuse: Standard of /Vorwhere 
the correct approach to be adopted for determining allegations of cnality 
in a civil case was described as follows:

“...this does not mean that where a serious allegation is in issut 
the standard of proof is higher. It means only that the inheren 
probability or improbability of an event is itself a matter to bt 
taken into account when weighing the probabilities and deciding

63 [1997] NUB 109.
64 The Times, 17 February 1988.
65 [2000] ELR 156.
66 Ibid at p. 190.
67 [1996] AC 563.
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whether, on balance, the event occurred. The motobable 
the event, the stronger must be the evidence that occur 
before, on the balance of probability, its occurnill be 
established.”68

7.26 One final point about investigations of behavioun might amount 
to a criminal offence is that the person doing thetigating is not 
considered to be a person “charged with the duty of irating offences” 
under the Police and Criminal Evidence (NI) Order 198EE). This issue 
arose in an English case, DPP v G, in which a teach charged with 
assault on a pupil.69 The incident was investigated y by the head 
teacher. If the teacher had been considered to have fallein the definition 
in PACE, he would have had to comply with the Co Practice issued 
under the legislation. The court considered that the hacher’s role in 
investigating incidents in school did not fall with the amlACE. This was 
reiterated in v Dunraven School ex parte /i.70 Howeveiourt of Appeal 
considered that PACE and its Codes did serve as hstone of fair 
procedures outside the criminal justice system. In particiconsidered that 
if a principal investigating an alleged criminal incident d an admission 
from a pupil through conduct tantamount to oppression it would be 
unfair to rely on that admission in exclusion proceedings

Searches
7.28 There are times when the investigation of an in of indiscipline 
will entail a search of pupils or their belongings. Those (ting the search 
should always get the consent of the pupil before a . If a pupil is 
physically searched without his or her consent, the pconducting the 
search could be prosecuted for assault and sued for dama' trespass to the 
person. A teacher might be able to raise a defence undee 4 of the 1998 
Order if the reason underlying the search was to prevent pil committing 
an offence or causing personal injury or damage to prof This might be 
appropriate in cases where the school believes that thi is carrying a 
weapon or an illegal substance. Similarly, consent she obtained for 
searches to property otherwise an action could be for trespass to 
property (assuming that some damage is caused). If the refuses to give 
his or her consent to a search, schools will have to resorter disciplinary 
sanctions (such as suspensions). If the school believeshe pupil is in 
possession of something which is illegal or dangerous or has been used 
to commit a crime, it should inform the police.

Listening to “accomplices”
7.29 It is frequently the case that an incident of misbur in a school 
may involve more than one pupil. In such cases, thvestigating the 
incident may interview the alleged perpetrators individufhis can result 
in a situation where the key evidence implicating a p derived from

68 Quoted at [2000] ELR 156 at p. 204
69 The Times, 24 November 1997.
70 [2000] ELR 156.
71 See further, para. 7.34.
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another pupil involved in the misbehaviour - an accomplice. The difficulties 
of ‘accomplice evidence’ are well documented in criminal law. In 7? v 
Dunraven School ex parte B the English Court of Appeal considered some of 
the issues relevant to accomplice evidence.72 In particular, it emphasised that 
the pupil should know what the other pupil has said if those statements 
implicate him or her in the incident (see para. 7.25). One difficulty with that 
is that a school may wish to keep the source of the information secret for fear 
of reprisals on the informant. In such cases the Court of Appeal considered 
that those investigating should ask two questions: (i) could the identity of the 
informant be concealed? (ii) if it could not, they had to consider whether to go 
ahead without reliance on the informant’s evidence or to drop the case.73 
What they could not do was rely on the evidence without revealing it to the 
pupil implicated by it.

Problems with identification
7.30 There may be times when the perpetrator of an act of indiscipline is 
not immediately known. If the incident has been witnessed, the perpetrator 
may have to be identified by a member of staff or another pupil. 
Identifications of this kind must be handled carefully. In an English case, R v 
Roman Catholic Schools, ex parte S a court quashed the decision of a Board of 
Governors and appeal committee not to re-instate an excluded applicant 
because it considered that they had failed to make such enquiries as to the 
circumstances of identification as fairness demanded.74 The court considered 
that:

“...it was of importance that those conducting the inquiry should 
remind themselves of the dangers of identification evidence and 
the need for safeguards to avoid such dangers...Such safeguards 
normally require an account of the initial description given by 
the witness of the culprit before the identification took place, an 
account of the process of identification and the steps taken to 
avoid any identification being tainted by suggestion.”

The court did not think that those investigating should have regard to /? v 
Turnbull (the key authority on identification evidence in criminal cases).75 
However, it was important for them to be aware of the dangers of 
identification cases. In Turnbull the court considered that the following factors 
were particularly relevant to identification: the conditions under which and the 
length of time for which the observation took place; whether the person was 
known to the witness or if there was any particular reason they might be 
expected to remember them; and how soon after the event the identification 
was made. Clearly there are dangers in identification evidence. These might 
be magnified in a school where all the pupils are of a similar age and wearing 
the same uniform. In 7? v Roman Catholic Schools ex parte S, the court 
expressed a hope that its decision would not impose an unreasonable burden 
on schools. However, given that the pupil’s future can depend on such

72 [2000] ELR 156.
73 Ibid at p. 192.
74 [1998] ELR 304.
75 [1977] QB 244.
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evidence, those investigating must take the utmost care to ensure that they are 
punishing the right person.

Block punishments
7.31 Inevitably there will be situations in which it is impossible to 
determine which pupil was responsible for a particular action (e.g. graffiti). 
One response to this is to impose a block punishment; punish the entire class 
because the true culprit fails to own up. The Elton Report discouraged the use 
of such measures, stating that “punishing the innocent with the guilty is 
always seen as unfair by pupils and their sense of grievance damages the 
school’s atmosphere”.76 It is also consequently more likely to give rise to 
dispute and a dispute which the teacher may not be able to withstand. In one 
English case, the judge said:

“Punishment should not be indiscriminate. A blanket punishment 
such as detention of a whole class must only be used as a last 
resort, otherwise people who are quite innocent may be detained 
incorrectly or unlawfully.”77

If a teacher decides to detain a whole class, an aspect of the lawfulness of the 
detention will be reasonableness.78 An aspect of the reasonableness will be 
whether it was appropriate to apply the punishment to the whole class for the 
actions of one or two pupils. In such cases, it is arguable that the detention 
cannot be construed as being intended to punish the original misbehaviour but 
instead is being applied to punish the other pupils for their failure to identify 
the wrongdoer. Given the pressure on school children not to tell tales on their 
classmates, such punishments may well be considered to be unreasonable.

PARTICULAR FORMS OF DISCIPLINE
7.32 There are many forms of discipline which do not have legal 
consequences; for example the setting of extra work or the removal of 
privileges. However, there are certain forms of punishment which may 
expose a teacher to civil and/or criminal liability. These are: corporal 
punishment; detention; confiscation of property; degrading treatment; and 
isolation. Each of these is considered separately below. It should be borne in 
mind that the general principles about the reasonableness of the punishment 
discussed at paragraphs 7.08-7.09 above apply in each case.
Corporal punishment
7.33 In 1987 corporal punishment was effectively abolished in all grant- 
aided schools and in relation to any pupil whose education is funded at any 
other school by an ELB.79 Corporal punishment is defined to include any 
conduct which would be classified as battery. Battery has been defined as “the

76 Discipline in Schools HMSO (1989) para. 59
77 Terrington v Lancashire CC, 26 June 1986, cited in Harris, The Law Relating to Schools, 

(1995) p. 324
78 See para. 7.08.
79 The change in the law followed the decision of the European Court of Human Rights in 

Campbell and Cosans v UK [1982] 4 EHRR 293. Education (Corporal Punishment) (NI) 
Order 1987. See further, para. 7.02.
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actual infliction of unwanted force on another person”.80 This includes all 
forms of undesired physical contact. The contact does not have to be direct; 
throwing a book at someone, or grabbing something from them could amount 
to battery. Moreover, the contact does not have to be aggressive or violent; an 
unwanted hug could constitute a battery. However, battery is not considered to 
include normal everyday contact such as tapping someone’s arm to get their 
attention.81 Nor would it in normal circumstances cover the situation where a 
teacher puts his or her arm round the shoulders of distressed children in order 
to comfort them.
7.34 If a teacher or other member of staff inflicts battery on a pupil, he or she 
can be sued for damages in a civil action. Article 49A of the 1986 Order states 
that such punishment cannot be justified on the ground that it was done in 
pursuance of a right exercisable by the member of staff by virtue of his 
position as such.82 In effect, this means that if a teacher has carried out an act 
of corporal punishment and is subsequently sued for damages, he or she 
cannot argue that they had authority to inflict the punishment by virtue of their 
authority as a teacher. Moreover, article 49(1 A) of the 1986 Order now states 
that, where, in any proceedings, it is shown that corporal punishment has been 
given to a pupil by or on the authority of a member of the staff, giving the 
punishment cannot be justified if the punishment was inhuman or degrading.83 
In determining whether the punishment is inhuman or degrading regard shall 
be had to all the circumstances of the case, including the reasons for giving it, 
how soon after the event it was given, its nature, the manner and 
circumstances in which it was given, the persons involved and its physical and 
mental effects. This amendment is clearly intended to bring the United 
Kingdom practice into line with Article 3 of the ECHR.
7.35 The use of corporal punishment in schools is not a specific criminal 
offence. However, a teacher who inflicts corporal punishment on a child may 
be charged with one of a number of general criminal offences including 
assault, battery and occasioning actual bodily harm. Self-defence is a defence 
to such a charge. However, it should be remembered that a teacher does not 
have to have physical contact with a pupil to be guilty of a criminal offence. 
An assault occurs where there is an act which causes another person to 
apprehend the infliction of a battery.84 This could occur where a teacher 
pretends that he is going to hit a pupil but does not actually carry the attack 
out. Threatening words alone do not normally constitute an assault but they 
may operate to establish the basis for assault. This could happen where a 
teacher chases a pupil threatening to ‘break their neck’. Verbal threats 
accompanied by aggressive gestures can amount to a criminal offence.

Power of member of staff to restrain pupils

80 Collins v Willcock [1984] 1 WLR 1172.
81 Ibid
82 Smith and Hogan, Criminal Law (1992) at p. 411 suggest that parents could still give teachers 

authority to use corporal punishment.
83 Inserted by art. 32 of the 1996 Order.
84 Fagan v Metropolitan Police Commissioner [1969] I QB 439.
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7.36 One of the difficulties teachers have faced since the abolition of 
corporal punishment is knowing when it is lawful for them to have any 
physical contact with a child. This is particularly problematic when they are 
trying to stop him or her from doing something which will harm themselves or 
others. Article 49A of the 1986 Order permitted physical contact for reasons 
that included “averting an immediate danger of personal injury or damage to 
the property of any person ...” The 1998 Order has attempted to further clarify 
the circumstances when a member of staff at a school can lawfully restrain a 
pupil. Article 4 of the 1998 Order provides that a member of staff at a grant- 
aided school may use, in relation to any pupil at the school, such force as is 
reasonable in the circumstances for the purpose of preventing the pupil from 
doing (or continuing to do) any of the following:
(1) Committing an offence. This includes anything which would be an 

offence but for the operation of the presumption that children of a 
certain age are incapable of committing an offence;

(2) Causing personal injury to, or damage to the property of any person 
(including the pupil himself); or

(3) Engaging in any behaviour prejudicial to the maintenance of good 
order and discipline at the school or among any of its pupils, whether 
that behaviour occurs during a teaching session or otherwise.85

It is apparent that this would cover a member of staff who intervenes to 
prevent a child hurting another person or themselves or damaging property. 
However, one issue which faces teachers and which is not covered directly by 
the legislation is the absconding child; the pupil who attempts to leave the 
school in the middle of the school day. The situation poses a dilemma for 
teachers since they may not want to physically restrain the child but recognise 
that the child is in the school’s care during school hours and the school may be 
liable for compensation should the child be injured outside the school during 
that time. Although not specifically addressed by the legislation, it is arguable 
that the provision gives a member of staff the power to restrain on the basis 
that the absconding child may injure themselves or that the act of defiance is 
“prejudicial to the maintenance of good order and discipline in the school”. 
However, while it is obvious that no primary school should let a child leave 
during school hours, the issue of what force is reasonable becomes more 
problematic when a school is dealing with an older child since the likelihood 
of the pupil coming to harm outside the school premises diminishes.
7.37 A member of staff is defined as any teacher who works at the school 
and any other person who, with the authority of the principal, has lawful 
control or charge of the pupils at the school.86 The power to restrain applies 
while the member of staff is on the premises of the school or elsewhere 
provided that he or she has lawful control or charge of the pupil concerned.87 
The member of staffs power to restrain does not authorise them to commit 
any act which would amount to corporal punishment under article 49A of the

85 Art. 4(1) of the 1998 Order.
86 Ibid art. 4(4).
87 Ibid.
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1986 Order. However, the defence does not preclude them from relying on 
any other defence, for example self-defence.88

Detention
7.38 A common form of punishment is to require a pupil to do detention, 
that is, to stay in school outside normal hours. Prior to 1998 there was no 
specific statutory provision on the use of detention. However, it was clear that 
detaining a child without parental consent could amount to false imprisonment 
which is both a criminal offence and can be the basis for a claim for 
damages.89 Some schools were wary of using detention as a punishment for 
fear of the potential legal consequences. The government was conscious of 
teachers’ concerns and article 5 of the 1998 Order now regulates the 
circumstances when a pupil under the age of 18 may be required to spend time 
in detention. This provides that a detention will not be unlawful by virtue of 
the lack of parental consent provided certain conditions are satisfied. These 
are both procedural and substantive.

Procedural requirements
7.39 First, the principal of the school must have previously determined that 
detention was one of the disciplinary measures employed by the school.90 
This must have been made known within the school and steps must have been 
taken for this to be brought to the attention of the parents of all pupils.91 
Secondly, the detention must be imposed by the principal or another teacher 
specifically or generally authorised to do so.92 Finally, the pupil’s parents 
must have been given at least 24 hours’ notice in writing that the detention 
was due to take place.93 This last condition should prevent the type of 
situation which schools would wish to avoid, that is, where a child is kept 
back, misses the bus home and has to walk a long distance or through areas 
considered to be unsafe. A further protection against this - a requirement to 
consider whether alternative travel arrangements reasonably can be made - is 
considered below. Schools might be liable for damages in negligence if a 
child was to be injured in these circumstances.

The requirement to be reasonable
7.40 The detention must be reasonable in all the circumstances.94 In 
deciding whether it is reasonable, the principal must take into account a 
number of factors. The first is whether the detention constitutes a 
proportionate punishment in the circumstances. Secondly, regard must be had 
to any special circumstances which are known to the person imposing the 
detention including: the pupil’s age; any special educational needs; any 
religious requirements affecting him or her; and where arrangements have to

88 Ibid art. 4(3).
89 There is authority to the effect that a parent may falsely imprison his or her own child. See R 

v Rahman [ 1985] 81 Cr App R 340.
90 Art. 5(3) of the 1998 Order.
91 Ibid art. 5(3)(a).
92 Ibid art. 5(3)(b).
93 Ibid art. 5(3)(d).
94 Ibid art. 5(3)(c).
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be made for travel, whether suitable alternative arrangements can reasonably 
be made by his parent. These considerations are not exhaustive. The factors in 
relation to reasonableness discussed earlier in this chapter may also be 
relevant. Moreover, schools would be advised to avoid the use of mass 
detentions as it is uncertain whether these can be considered to be lawful.95
Pupils aged 18 and over
7.41 The requirements in article 5 of the 1998 Order only apply to pupils 
who have not attained the age of 18.96 Article 5 hinges on the issue of parental 
consent which is not appropriate when the pupil has attained what is generally 
perceived to be the age of adulthood. In such circumstances the school would 
need to have the pupil’s consent to undergo detention if it wishes to avoid an 
action for false imprisonment. If the pupil refuses to give that consent, the 
school may wish to consider further disciplinary measures (e.g. suspension) 
for failure to comply with the approved punishment.

Confiscation
7.42 A teacher may take property from a child if he or she considers it to 
be inappropriate or dangerous for the child to have it in his or her possession 
while at school. However, the property should be returned to the pupil when 
the school day is over. If the property confiscated is, in the teacher’s opinion, 
inappropriate for the pupil the teacher should give the child’s parent an 
opportunity to collect the confiscated item. If the property is illegal, for 
example a weapon or drugs, the police should be informed. If a teacher keeps 
a pupil’s property for his or her (or the school’s) use he or she may be guilty 
of the criminal offence of theft.97 If he or she destroys the property without 
lawful authority he or she may be guilty of the criminal offence of criminal 
damage and could be sued for damages for trespass to property.

Degrading punishments
7.43 Schools may use certain forms of punishment which are designed to 
make an example of a pupil who has behaved in a certain way. The classic, if 
somewhat outdated example, is the child who stands in a corner wearing a hat 
with a big ‘D’ on it.98 Other illustrations would be requiring a child who has 
forgotten his or her PE kit to participate in his or her underwear or making a 
spectacle of a child at assembly in front of the whole school. The Elton 
Committee recommended the avoidance of such punishments commenting 
that “Humiliating young people in front of their friends by, for example, 
public ridicule makes good relationships impossible”.99 Punishments designed 
to achieve this effect are not expressly excluded by national legislation. 
However, in Mansell v Griffin it was suggested that a teacher who kept a child 
standing for an hour “subjecting him thus to fatigue and to the derision of all

95 See the discussion at para. 7.29.
96 Ibid art. 5(2)(b).
97 Theft Act (NI) 1969, s. 1.
98 In December 1998 there were number of reports in the media about a teacher who had written 

“prat” on a child’s forehead.
99 Ibid n. 8 at para. 60.
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his class-mates” might be liable for an action for trespass to the person.100 
Moreover, Article 3 of the European Convention on Human Rights precludes 
treatment which is “degrading”. The comments of the European Court of 
Human Rights on the meaning of this phrase in an educational context have 
been confined to the use of corporal punishment. However, the court has also 
given some general indications as to the circumstances in which a punishment 
might be considered to be degrading. In Tyrer v UK the court stated that the 
humiliation and debasement involved must attain a particular level of severity 
over and above the usual element of humiliation involved in any kind of 
punishment.101 It has to be determined with regard to ail the circumstances of 
the case but with particular regard to the nature and context of the punishment 
itself and the manner and method of its execution. In the Tyrer case the court 
considered that beating a 15 year old boy with a birch amounted to degrading 
treatment. An important factor in determining this was the delay between the 
sentence and administration of the punishment. The court considered that the 
following factors did not prevent the punishment from being degrading: the 
absence of publicity (the court considered that the victim might be humiliated 
in his own eyes); the fact that the victim did not suffer long-lasting effects; 
and the fact that the birching was chosen by the applicant as an alternative to 
detention. In Warwick v UK the court considered that an important factor was 
whether the person administering the punishment was a stranger.102 In T v UK 
the physical effects of the punishment were deemed to be severe enough to 
render the punishment degrading.103 This would suggest that significant 
mental effects might also be sufficient to render a punishment degrading. 
However, it should be noted that a complaint under Article 3 of the 
Convention will be admissible normally only where punishment has actually 
been imposed; the proposed infliction of a punishment is unlikely to be 
considered to be sufficiently degrading.104

Isolation
7.44 A common form of punishment for disruptive children is to isolate 
them or require them to take ‘time out’. This involves removing the pupil from 
the classroom for a specified period. Such punishments are lawful. However, 
the pupil should not be put in a locked room as this could amount to false 
imprisonment. Moreover, a pupil who has been excluded should be properly 
supervised during the period of isolation. Schools might be considered to be 
in breach of their duty of care if a pupil who has been left unsupervised during 
school hours is injured. Moreover, the way in which the child is “isolated” 
should be carefully considered so that it does not amount to “degrading” 
treatment.105

EXCLUSIONS

100 [1908] 1 KB 160 at p. 167.
101 Tyrer v UK (1992) 17 EHRR 1.
102 Warwick v UK (1986) 60 DR 5.
103 Y\ t/A:(1992) 17 EHRR 238.
104 App. No. 9119/80.
105 See para. 7.40.
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7.45 The ultimate disciplinary sanction for most schools is the exclusion of 
the pupil from the school either temporarily (by a suspension) or permanently 
(by an expulsion). In England and Wales the rising levels of exclusion gave 
such cause for concern that the issue became one of the key focuses of the 
Social Exclusion Unit (SEU) set up by the Labour government in 1997. The 
SEU published a report on truancy and exclusions which found that there were 
rising numbers of exclusions and a disproportionate number amongst children 
in care and children from Afro-Caribbean backgrounds.106 The report also 
acknowledged a clear link between exclusion and youth offending. The report 
made a number of recommendations for change which include the setting of 
targets to reduce the numbers of exclusions.
7.46 The issue of school exclusions has not been as high profile or as 
controversial in Northern Ireland. The issue did, however, form part of the 
discipline report of the School Improvement Programme.107 Research 
commissioned by the Department showed that in Northern Ireland in 1996/97 
there were 2631 suspensions and 76 expulsions from school.108 The level of 
expulsion was not considered to be excessive although concerns have been 
expressed about the length of time expelled pupils spend out of school.109 In 
contrast, the level of suspensions was considered to be an object of concern, 
particularly because suspension has been used for relatively moderate 
misbehaviours such as smoking and not wearing the school uniform. As a 
result, the Department is proposing to issue guidance to promote a common 
reporting system for suspensions and to encourage a more consistent and 
appropriate use of suspension as a sanction for severely disruptive 
behaviour."0

The scheme for suspension and expulsion
7.47 Schools are required to follow the procedures in the Scheme for 
Suspension and Expulsion. ELBs produce a scheme for controlled schools.1" 
The CCMS produces the scheme for Catholic maintained schools and Boards 
of Governors prepare the scheme in other schools. The schemes specify the 
procedures which should be followed in the decision-making process. It is 
worth reiterating the fact that the principles of natural justice apply to these 
cases. Many aspects of the duty to be fair are expressly incorporated into 
school disciplinary schemes by the Schools (Suspension and Expulsion of 
Pupils) Regulations (NI) 1995 which specify the procedure which must be 
included in the disciplinary scheme of all grant-aided schools.
7.48 The 1995 Regulations confer rights on the “parent of a pupil”. 
However, regulation 2 states that “any reference to the parent of a pupil shall 
include, in the case of a pupil who has attained the age of eighteen, the pupil

106 Truancy and School Exclusion, The Social Exclusion Unit, The Cabinet Office 1997.
101 Pr omoling and Sustaining Good Behaviour: A Discipline Strategy for Schools (DENI,

l"8)>P13-
Kilpatrick, Barr and Wylie, The 1996/97 Northern Ireland Suspension and Expulsion Study, 
DENI Research Report No. 13, 1999.

109 Promoting and Sustaining Good Behaviour: A Discipline Strategy for Schools (DENI, 
1998), p. 13.

110 IbidpM.
111 Art. 49 of the 1986 Order substituted by art. 39 of the 1993 Order.
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himself.” This use of the word “include” would appear to mean that when a 
pupil attains the age of 18 he or she assumes the same rights which are 
afforded to his or her parents and not that the pupil assumes the rights in place 
of his or her parents. The lack of involvement of children under the age of 18 
was criticised by the reporting committee of the UNCRC when it reported in 
1995.'12 In spite of the criticism the legislation has not been amended to give 
pupils a separate right to be heard in exclusion decisions.

GROUNDS FOR EXCLUSION
7.49 There are no specific statutory restrictions on the grounds for which a 
pupil may be excluded from school. All of the Schemes for Suspension and 
Expulsion stress that it is an exceptional disciplinary measure which should be 
used only as a last resort and for serious incidences of misbehaviour. 
However, there is no guidance from the Department as to which behaviours 
are serious enough to merit exclusion. Although the Department plans to 
produce guidance to encourage a more consistent use of suspensions (see 
above), it is not clear whether this will address the grounds for imposing an 
exclusion. Departmental guidance for England and Wales suggests that an 
expulsion would be inappropriate where: the pupil has poor attendance; is 
unable to comply with dress codes through no fault of his or her own; or 
where the pupil is pregnant."3 In the latter case, it could be argued that an 
expulsion amounted to a breach of the Sex Discrimination (NI) Order 1976. 
The guidance in England and Wales also sets out the factors which are 
relevant to a decision to permanently exclude. These include: the age and 
health of the pupil; the previous record; the pupil’s circumstances (e.g. 
domestic situation); parental or peer pressure, the frequency of the occurrence 
and likelihood of it reoccurring; whether the behaviour will impair the normal 
functioning of the pupil or other pupils at the school; the degree of severity of 
the behaviour; whether or not it occurred on school premises or when the 
pupil was in the charge of school staff; the degree to which the behaviour was 
a violation of the school’s policy; whether the behaviour was perpetrated by 
the pupil on his or her own or as part of a group; and whether consideration 
has been given to seeking the support of other agencies."4 One of the 
recommendations of the Social Exclusion Unit’s report was that this guidance 
should be put on a statutory footing."5 This will undoubtedly clarify the 
obligations for schools but may result in an increased level of legal challenge.
7.50 In spite of the lack of regulation in this area, there are lessons to be 
drawn from the numerous judicial review actions which have followed 
decisions to expel in England and Wales. As a result of the Northern Ireland 
decision, In Re Kean, these would also be relevant to decisions to suspend a

112 Concluding Observations of the Committee of the Rights of the Child: United Kingdom of 
Great Britain and Northern Ireland, CRC/C/15/ADD 34 Centre for Human Rights, Geneva, 
January 1995 para. 32.

113 DfEE Circular 10/94. 
m Ibid.
115 Truancy and School Exclusion The Social Exclusion Unit, The Cabinet Office 1997, para. 

5.9.
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pupil.116 Clearly some consideration must be given to the pupil themselves; 
their previous character, their regret for the misbehaviour and the effect of the 
expulsion on their education. However, in 7? v Camden LBC, ex parte H the 
Court of Appeal considered that the primary consideration must be the need to 
maintain a disciplined school environment so as to safeguard the welfare and 
interests of the generality of the pupils."7 In addition, the reported decisions 
would suggest that the following factors require particular consideration.

Proportionality
7.51 One factor which may be important in determining the reasonableness 
of an expelling authority’s action is whether the punishment is proportionate 
to the offence. There has been some debate over whether proportionality 
constitutes a separate ground for challenging the legality of administrative 
decisions by way of judicial review or whether it is in fact simply an aspect of 
the overall reasonableness of the decision."8 However, in either case, it has 
been accepted as relevant by the courts in judicial review actions challenging 
decisions to expel pupils from school. In v London Borough of Newham, ex 
parte X the court suggested that an expulsion may have been a 
disproportionate punishment for a retaliatory attack which involved pulling a 
pupils trousers down."9 However in v Governors of St Gregory’s RC Aided 
High School, ex parte Af the court considered that swearing in the presence of 
(but not at) a teacher and then failing to own up to the conduct justified an 
expulsion.120 In this case the court placed considerable emphasis on the 
specific circumstances of the school and in particular on the strict disciplinary 
regime. The court concluded that the decision could not be considered to be 
unreasonable (in the Wednesbury sense) and commented that “the decision 
would have been the same even if the principle of proportionality formed a 
part of the domestic law of our courts”.121 The approach in the St Gregory's 
case would appear to be consistent with that of the Court of Appeal in ^ v 
Camden CC, ex parte H in which the Court of Appeal placed emphasis on the 
school’s need to maintain good discipline in the interest of other pupils.122 
Thus, although a decision to permanently exclude may be more severe than 
the specific misdemeanour of the pupil, it may still be a proportionate 
response to the need to maintain good order in the school.

One-off incidents versus repeated misdemeanours
7.52 One issue which appears to arise frequently is whether it is 
appropriate to expel a pupil for a series of minor misdemeanours or whether 
expulsion is only appropriate for a serious incident of misbehaviour. The 
evidence from teachers is that they are more concerned about persistent minor

116 There remains some doubt as to whether suspensions are justiciable through judicial review. 
See the discussion on suspensions at paras. 7.55-7.56.

117 The Times, 15 August 1996.
118 See for instance, Jowell and Lester, ‘Beyond Wednesbury, Substantive Principles of 

Administrative Law’ (1988) Public Law 368.
119 The Times, 15 November 1994.
120 The Times, 27 January 1994.
121 Per Turner J.
122 The Times, 15 August 1996.
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misbehaviour than the one-off incident.123 Moreover, drawing a distinction 
between the two categories of behaviour can leave the persistent troublemaker 
in a better position than the child who becomes involved in a one-off incident. 
In spite of this, guidance given to schools in Great Britain suggests that 
expulsion is an inappropriate response in circumstances where there has been 
a series of minor breaches of the school’s disciplinary code.124 However, there 
is nothing in the legislation or reported cases to say that schools cannot expel a 
pupil as a result of the cumulative effect of a series of minor incidents. The 
disciplinary policy should, however, make it clear that expulsion may be the 
result if a pupil persistently misbehaves. Likewise, the Scheme for 
Suspensions and Expulsions should not restrict the measures to one-off 
incidents. However, even if schools are restricted in this way, it is still open to 
the expelling authority to consider the pupil’s previous record of behaviour 
when making its determination.125

Effect on the victim and other pupils at the school
7.53 A relevant factor when determining whether a child should be 
excluded may be the effect on the victim of non-exclusion. In v Camden 
LBC, ex parte H the court considered that, when undisciplined conduct had 
injured another pupil, a relevant factor was the effect which re-instatement 
would have on the victim and the other pupils at the school. Since 1998 
expulsion appeal tribunals are directed to have regard to the interests of other 
pupils and the teachers at the school when deciding whether to expel a pupil.126
Conduct of the parent
7.54 In /? v Neale, ex parte S the English High Court considered that a 
parent’s conduct could be relevant to a determination that an exclusion should 
become permanent.127 In that case the pupil’s mother initially failed to sign a 
behaviour contract or to co-operate with other education agencies 
recommended by the school. When the pupil was suspended for digging his 
nails into a teacher’s hand the mother took the child to the school along with 
an advice worker and forced him into the classroom. The headteacher 
subsequently made the exclusion permanent. An appeal tribunal ordered the 
school to re-admit the pupil. However, the school did not fully comply with 
this (possibly because the teachers took strike action at the pupil’s proposed 
re-instatement). The parent sought judicial review claiming that the school’s 
decision to expel and to comply with the direction of the tribunal was 
unlawful. The court dismissed the application, concluding that the mother’s 
attitude, as expressed by her defiant conduct, was of necessity relevant to the 
decision to exclude permanently.

SUSPENSIONS

123 The Elton Report, op cit n. 8 at p. 60.
124 DfEE, Circular 10/94, para. 25.
ni Rv Camden CC, ex parte H, The Times, 15 August 1996.
126 Schools (Expulsion of Pupils) (Appeal Tribunals) Regulations (Nl) 1994, Sch. 2, para. 5 as 

substituted by reg. 2 of the Schools (Expulsion of Pupils) (Appeal Tribunals) (Amendment) 
Regulations (NI) 1998.

127 [1995] ELR 198.
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7.55 A suspension is a temporary exclusion from school. A pupil can only 
be suspended by the principal or if the principal is absent the person 
performing the duties of principal.128 Schools cannot avoid their obligations 
under the regulations by calling a suspension something else such as ‘sending 
the child home’. Any period during which the school refuses to provide a 
registered pupil with an education on its premises is arguably a suspension 
necessitating compliance with the procedures described below. The 
legislation does not prohibit an immediate suspension. However, in such 
cases a school would be advised to make arrangements for the pupil’s safe 
delivery to his or her parents. The initial period of suspension cannot exceed 
five days. A pupil cannot be suspended for more than 45 days in any school 
year.129 Until 1998 schools were only permitted to exclude pupils for a 
maximum of 15 days in any one term. Although the total period has not 
increased, the spread across the whole school year gives schools more leeway 
to determine what it proposes to do during a suspension. The longer period 
was considered to be necessary to cover serious breaches of discipline when 
expulsion is being considered.
7.56 Where a pupil has been suspended the principal must immediately 
give written notice of the reasons for the suspension and the period of the 
suspension to the parent of the pupil, the ELB, the chairman of the Board of 
Governors and in the case of a Catholic maintained school the local diocesan 
office of the CCMS. The principal must also invite the parent (or pupil if aged 
18) to visit the school and discuss the decision to suspend. The principal shall 
not extend the period of suspension without the prior approval of the chairman 
of the Board of Governors and must notify the reasons for the extension to the 
parent, ELB, and in the case of a Catholic maintained school, the CCMS. The 
school is still under an obligation to provide an education to a pupil who has 
been suspended. This would normally be achieved by setting work which the 
pupil can do at home.

Challenging a decision to suspend
7.57 There is no statutory right of appeal against a decision to suspend a 
pupil. There is the possibility of a complaint to the Department under article 
101 of the 1986 Order.130 However, this is restricted to complaints about 
ELBs and Boards of Governors acting unreasonably in the exercise of their 
statutory functions and does not extend to the actions of principals. It could 
be argued that a Board of Governors which, having been consulted by the 
principal, allows the principal to suspend a pupil inappropriately, has failed to 
discharge its statutory functions.
7.58 The final possibility is an action by way of judicial review. In one 
Northern Ireland case, In re Kean, a pupil successfully challenged a decision 
to suspend her on the grounds that the procedures employed had operated 
unfairly.131 The principal had imposed an immediate suspension for what he

128 Reg. 3(A) of the Schools (Suspension and Expulsion of Pupils) Regulations (Nl) 1995. 
n9 Ibid reg. 3(C) as substituted by the Schools (Suspension and Expulsion of Pupils) 

(Amendment) Regulations (NI) 1998.
130 See paras. 2.63-2.72.
131 [1997] NUB 109.
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had considered to be a serious breach of discipline - the pupil had allegedly 
kicked her foot through a glass door. In view of the immediate suspension, 
the pupil had not been given an opportunity to respond to the statements of 
witnesses and the principal had not invited her parents to discuss the 
suspension in line with the school’s published procedures. The court 
considered the decision to have been taken unfairly but stressed that it rested 
on the specific circumstances of the particular case.
7.59 The decision in In re Kean is somewhat surprising in that it had 
previously been thought that decisions to suspend a pupil would not be subject 
to judicial review. The reasons for this were two-fold. First, the decision to 
suspend is taken by the principal (not the Board of Governors) and secondly, 
suspensions, although operating within statutory procedures, could be 
considered to be part of the internal disciplinary arrangements within the 
school. In effect, there is a strong argument that a decision to suspend is not a 
public law issue and therefore one on which the court on judicial review has 
no jurisdiction. The court itself acknowledged its disinclination to find that 
the “day to day exercise of his disciplinary powers by a professional teacher 
would be subject to the unwieldy and time consuming supervision of the law”. 
In determining that the court had jurisdiction, the judge was influenced by the 
“statutory underpinning of the powers” and the “nature of the issues 
involved”. However, there is little discussion of either in the judgment. 
Instead the judgment cites a number of English authorities on expulsions. No 
attempt is made to distinguish expulsions from suspensions in spite of the 
significant differences between the two (not least in terms of the consequences 
of the decision for the pupil). Moreover, it might be questioned why the 
statutory right to appeal a decision to expel to an independent tribunal was not 
extended to suspensions. The somewhat anomalous effect of the decision in 
In re Kean is that a pupil who has been suspended may go directly to judicial 
review whereas a pupil who has been expelled must first seek redress through 
a statutory tribunal.

EXPULSIONS
7.60 The ultimate disciplinary action is an expulsion. An expulsion is a 
permanent exclusion from a particular school. Given the implications of an 
expulsion, the measure should only be used by a school in exceptional 
circumstances. An expulsion will not only leave a child temporarily without 
an education but will leave a permanent blemish on their school record. For 
this reason some schools offer parents the opportunity to withdraw their child 
before an expulsion. There is nothing in the legislation to prohibit this. 
However, if undue pressure is placed on parents to withdraw the child, it could 
be argued that the school was acting unlawfully by attempting to avoid its 
statutory obligations in relation to expulsions. This might provide grounds for 
a complaint to the Department under article 101 of the 1986 Order.

The pre-expulsion meeting
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7.61 The procedure governing expulsions is specified in the Schools 
(Suspension and Expulsion of Pupils) Regulations (NI) 1995. A pupil cannot 
be expelled unless they have first served a period of suspension. 2 Before a 
pupil can be expelled, there must be a consultation between the principal, the 
parent of the pupil, the Chief Executive of the ELB or someone authorised by 
him, the chairman of the Board of Governors and in the case of a Catholic 
maintained school, the Director of the CCMS or someone authorised by him. 
A pupil can be expelled even if his or her parent neglects or refuses to take 
part in the consultations. The consultations must include discussion about the 
future provision of suitable education for the pupil concerned. There is, 
however, no obligation to come to any decision about the pupil’s future 
education.

The decision of the expelling authority
7.62 A pupil can only be expelled by the expelling authority. The body 
who has ultimate responsibility for the decision depends on the status of the 
school. In controlled schools the decision to expel is taken by the ELB acting 
on the recommendation of a sub-committee. In voluntary schools and grant- 
maintained integrated schools the decision is taken by the Board of Governors. 
The decisions of ELBs and Boards of Governors in this area are subject to 
judicial review.133 There have been a series of cases in the English courts 
challenging expulsion decisions. These must be viewed with a degree of 
caution in Northern Ireland because the systems operated are quite different. 
In particular, in Great Britain the initial decision to expel is taken by the 
principal and is later reviewed by the Board of Governors. Nonetheless the 
judgments shed some light on what is required of expelling authorities.

7.63 The expelling authority should be careful to ensure that there is no 
appearance of bias in its procedure for making a determination. In v Stoke 
Newington School, ex parte M the court considered that the Board of 
Governors reviewing the decision should not have included a teacher who had 
had direct responsibility for the child as a year head.134 This might also be 
appropriate if the teacher governor was involved in the incident which 
prompted the consideration of the need for an exclusion. Similarly, the parent 
governor should not be part of the decision-making body if his or her child’s 
future is being considered or if his or her child has been directly affected by 
the behaviour of the pupil concerned. The role of the principal should also be 
considered carefully. In R v Board of Governors of London Oratory, ex parte 
Regis the court expressed concern about the fact that the principal had acted as 
clerk to the Board during the expulsion meeting (although he had withdrawn 
before the determination was made).135 This is particularly significant in Great 
Britain because the principal’s decision is reviewed by the Board of 
Governors. Although this is not the case in Northern Ireland, it is still 
important that the principal’s role in any discussion or determination is 
considered carefully so as to avoid the appearance of bias.

132 Schools (Suspension and Expulsion of Pupils) Regulations (NI) 1995, reg. 3.
133 /? v Board of Governors of London Oratory, ex parte Regis, The Times, 17 February 1988.
134 R v Stoke Newington School, ex parte A/(unreported).
135 The Times, 17 February 1988.



226 Education: Law, Policy and Practice in Northern Ireland

EXPULSION APPEAL TRIBUNAL
7.64 Where the pupil has been expelled the principal shall immediately 
give written notification to the parent of the pupil of his or her right to appeal 
the decision, the time limit for lodging an appeal and the place where the 
appeal may be lodged. Each ELB is required to make arrangements for an 
appeal against any decision to expel from a grant-aided school in its area. The 
parent of a pupil or the pupil himself where he has attained the age of 18 may 
appeal to this appeal tribunal against a decision to expel.136 The procedure for 
appeal is set down in the Schools (Expulsion of Pupils) (Appeal Tribunals) 
Regulations (NI) 1994.

Composition of the appeal tribunal
7.65 The appeal tribunal can have three or five members drawn from a 
panel selected by the ELB.137 The panel is comprised of three categories of 
people: (i) persons representing the interests of controlled schools in the area 
of the ELB; (ii) persons representing the interests of voluntary schools and 
grant-maintained schools in the area of the ELB; and (iii) persons who have 
experience in education, are acquainted with the educational arrangements in 
the ELB area or are parents of registered pupils at a school. The appeal 
tribunal must have at least one member in each of these categories. The 
chairperson is elected by the members of the tribunal. Certain people are 
excluded from membership of appeal tribunals. First, the tribunal cannot 
include any person employed by the ELB apart from full-time teachers. 
Secondly, the tribunal cannot include those who were involved in the original 
decision or discussions to exclude the pupil. Finally, teachers at the school are 
not permitted to sit on the tribunal if the tribunal is considering whether to re
admit the child to the school.

Procedure
7.66 A parent or pupil who wishes to appeal the decision must give notice 
in writing setting out the grounds on which the appeal is made.138 There are no 
specific grounds of appeal, although an important factor will be whether the 
school’s procedures were properly followed. The person appealing has a right 
to make written representations to the tribunal and to appear and make oral 
representations. The tribunal may also allow the appellant to be accompanied 
by a friend or to be represented. The authority which has expelled the pupil is 
also entitled to make written representations and to attend and make oral 
representations. In controlled schools (where the expelling authority is the 
ELB), the Board of Governors may also make written representations and a 
representative of the Board of Governors may appear and make oral 
representations.139 Otherwise the appeal is heard in private.

136
137
138
139

Art. 49(6) of the 1986 Order.
/6/V/Sch. 1 to the 1994 Regulations.
Sch. 2.
Schools (Suspension and Expulsion of Pupils) Regulations (NI) 1995, Sch. 2, para. 5 as 
substituted by the Schools (Suspension and Expulsion of Pupils) (Amendment)) Regulations 
(NI) 1998, reg. 2.
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The determination
7.67 In considering the appeal the tribunal must have regard to all the 
circumstances of the case and in particular three things: (i) any representations 
made to it by the parent, pupil, expelling authority or the ELB; (ii) whether the 
procedures in relation to the expulsion of the pupil from the school were 
properly followed; (iii) the interests of other pupils and teachers in the 
school.140 The appeal is determined by a simple majority of votes cast. The 
appeal tribunal may dismiss the appeal or allow the appeal and direct that the 
pupil be re-admitted to the school. If the tribunal directs that the pupil be re
admitted to the school, the Board of Governors of the school must comply 
with this direction.141 The decision is communicated in writing to the appellant 
and to the authority which took the decision to exclude.
7.68 Two or more appeal tribunals may sit at the same time. Where the 
issues raised are substantially similar, the ELB may determine that those 
appeals be combined and dealt with in the same proceedings. This might be 
appropriate where two pupils are expelled as a result of involvement in the 
same incident. The ELB is under a duty to determine all other procedures to 
be followed on appeal. In particular, it must set time limits for the hearing of 
the appeal and in doing so must ensure that appeals are disposed of without 
delay.

EDUCATIONAL ARRANGEMENTS FOR EXPELLED PUPILS
7.69 The parents of expelled pupils continue to be under a duty to ensure 
that their child receives a suitable education.142 However, schools are 
understandably reluctant to admit pupils who have been expelled from another 
school. Given that this could result in a child being left without access to 
education, there are several provisions designed to ensure that the child’s 
educational needs are addressed. First, when a school is taking a final decision 
to expel it must consider the options for the child’s future educational 
provision.143 This will be discussed with the ELB. Secondly, on appeal, the 
tribunal can direct that the child be readmitted to the school but only if it does 
not uphold the decision to expel. Thirdly, parents still have a right to apply to 
another school for the admission of their child. A school cannot refuse to 
admit the child if it has vacant places. If it has its full enrolment number, it 
may refuse to admit the child on the basis that admission would prejudice the 
provision of efficient education or efficient use of resources in the school.144
7.70 The Social Exclusion Unit has recommended that all LEAs in England 
and Wales should be required to provide education for children who have been 
out of school for more than three weeks.145 However, it is proposed that this 
‘duty’ should be implented through guidance rather than regulations. 
Northern Ireland does not have an equivalent obligation either in law or 
guidance. Thus, the ELB in whose area the child resides is not under a

141 Art. 49(9) of the 1986 Order. 
w Ibid Ait 45.
143 Reg. 3 of the Schools (Suspension and Expulsion of Pupils) Regulations (NI) 1995.
144 See generally para. 4.19.
145 Op cit para. 5.23.
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specific duty to ensure that a child who has been expelled receives a suitable 
education. In practice, however, education welfare officers from the ELB will 
assist the parents in their attempts to get the child admitted to another school. 
In 1996 ELBs were given the power to direct schools to admit a child who has 
been expelled from another school.146 An ELB may issue such a direction if a 
child has been refused admission to or expelled from each school which 
provides a suitable education and which is a reasonable distance from his or 
her home. In such cases the ELB may issue a direction specifying a grant- 
aided school which is a reasonable distance from the child’s home and from 
which the child has not been expelled. Before giving a direction the ELB must 
consult the parent of the child, the Board of Governors of the school it 
proposes to specify; if the school is in another ELB’s area, the other ELB; and 
if the school is a Catholic maintained school, the CCMS. If the ELB makes a 
direction to admit it must notify in writing the Board of Governors of the 
school. The Board of Governors cannot refuse to admit a child who is the 
subject of a direction. Finally, in cases where an ELB is satisfied that a child is 
unable to attend school for the purpose of receiving an education, it must 
make such special arrangements as it considers suitable for the child to receive 
education outside of school.147 This could mean that a child is given home 
tuition or is sent to a Pupil Referral Unit. It is important that some form of 
educational provision is arranged for the child. A failure to do so may amount 
to a breach of Article 2 of the First Protocol of the ECHR which states that “ 
no one shall be denied the right to education”.148
7.71 A separate issue may arise as to the interim arrangements to be made 
for a child who has been expelled but who is appealing that decision to the 
local appeal tribunal or is challenging the decision by way of judicial review. 
In 7? v London Borough of Newham, ex parte X the court directed that a child 
should be returned to the school pending an appeal committee’s decision 
which was due to take place three weeks later.149 The court appeared to be 
influenced by the fact that the child was 15 years of age and involved in 
GCSE coursework at the time of the expulsion. The court stated that it took 
its decision bearing in mind “how critically important every day and certainly 
every week is in the education of a child of this age”. However, the court 
stressed that this was an exceptional case. It is clear that each decision of this 
kind will be considered on its own facts. In a subsequent case the English 
High Court refused to make an order sending the child back to school as a full 
judicial hearing of the issue was due to take place within a few weeks.150

DISCIPLINARY RECORD
7.72 The pupil’s school record will normally contain details of any serious 
disciplinary action, including exclusions or expulsions. It is important that the 
information contained in the record is accurate. In particular, schools should 
be careful how they record allegations or suspicions which have not been fully 
substantiated. If the record is stored manually parents (or the pupil themselves

146 Art. 42 of the 1996 Order.
147 Art. 6(3) of the 1986 Order amended by art. 36 of the 1993 Order.
148 See generally, paras. 1.51-1.52.
149 The Times, 15 November 1994.
150 7? v Staffordshire CC, ex parte A, The Times, 29 August 1996.
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once aged 18) have a right under the Education (Pupil Records) Regulations 
(Nl) 1998 to see the record and to request that any inaccurate information be 
corrected. Similar rights exist in relation to computerised records under the 
Data Protection Act 1998. An expulsion will stay on a school record 
permanently. This can be contrasted with a record of a criminal offence which 
will in most instances be removed after a fixed period of time.

PROVISION FOR CHILDREN WITH BEHAVIOURAL 
DIFFICULTIES

7.73 ELBs are required to prepare a statement setting out the arrangements 
to be made or proposed to be made in connection with the education of 
children with behavioural difficulties.151 This provision was introduced by the 
1998 Order. It mirrors a similar provision in England and Wales which was 
intended to ensure a greater degree of co-operation between LEAs and schools 
in disciplinary matters so as to minimize the need for exclusions.152 The 
arrangements to be covered in this statement must include four things. The 
first is the arrangements made by the ELB for the provision of advice and 
resources to schools in its area and other arrangements made with a view to 
meeting the request by schools for support and assistance in connection with 
the promotion of good behaviour and discipline. The second is the 
arrangements for assisting schools to deal with general behavioural problems 
and difficulties with individual children. Thirdly, the ELB must detail the 
arrangements which it has made in relation to pupil referral units as required 
by article 86(1) of the 1998 Order. Finally, the ELB statement must set out 
the arrangements which will be made by the ELB to assist children with 
behavioural difficulties to find places at suitable schools. The ELB may revise 
the statement at any time but must review it every year. The ELB is required 
to consult other ELBs and all schools in its area when preparing or reviewing 
the statement. It is also required to publish the statement, send a copy to all 
Boards of Governors in its area and ensure that copies are available for 
inspection at ELB headquarters.
7.74 The statements document the general provision to be made by ELBs 
and should not be confused with statements of special educational needs 
which are made for individual children under article 16 of the 1996 Order.153 
There is inevitably some overlap since some children with behavioural 
difficulties will also be considered to have special education needs and these 
needs will be addressed in their statement. The legislation specifically 
explains that the ELB’s statements about provision for children with 
behavioural difficulties must deal with the interaction between those 
arrangements and those made by the ELB in relation to pupils with 
behavioural difficulties who have special educational needs.154

INDEPENDENT SCHOOLS

l5' Art. 6 of the 1998 Order.
152 See generally Monk, ‘School Exclusions and the Education Act 1997’ (1997) 9/4 Education 

and the Law 277, at 284.
153 See paras. 8.46-8.49.
154 Art. 6(3) of the 1998 Order.
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7.75 The law in relation to discipline in private schools is very different to 
that in grant-aided schools. This is largely a result of the fact that the 
relationship between private schools and parents is considered to be 
contractual. In /? v Fernhill Manor School, ex parte A the court stated that:

“ the relationships between the private schools and those who 
attend them are founded on the contract which is made between 
the school and those who are paying for the teaching and 
education of the pupils of the school. That contract is a 
completely private contract and is not underpinned by statute.”155

Parents who send their children to private schools should be informed of the 
school’s disciplinary rules which are in effect terms of the contract. If the 
parent objects to a particular form of discipline he or she should make that 
clear at the outset in which case it might be considered to have been excluded 
from the terms upon which the child is accepted as a pupil.

Exclusions
7.76 The legislation relating to exclusions does not apply to independent 
schools. Moreover, a parent cannot challenge a decision to exclude by way of 
judicial review because independent schools are not considered to be public 
bodies. In independent schools the power to exclude is determined by the 
contract. The information provided to parents should clearly state the grounds 
on which a pupil might be excluded and the procedure which will be followed. 
Although the public law principles of natural justice are not applicable in 
independent schools, in /? v Fernhill Manor School, ex parte A the court 
considered that there might be an implied term in the contract that a decision 
to expel could not be taken except by a process of adjudication which 
complied with the principles of natural justice.156 This would require the 
school to follow a fair procedure when making the decision to exclude. If 
these principles are not adhered to, the parent (but not the pupil who would be 
considered to be a third party to the contract) may be able to sue for breach of 
contract. The practical difficulty with such a course of action is that the 
parents will have to finance such an action privately.

Corporal punishment
7.77 The statutory prohibition on corporal punishment does not apply to 
pupils who are privately funded at independent schools. It does apply to pupils 
who are receiving publicly-funded grants to attend private schools. The legal 
position on the use of corporal punishment in private schools is still 
determined in the main by the common law cases which preceded article 49 of 
the 1986 Order. These acknowledge a teacher’s authority to administer 
reasonable punishment. However, the use of corporal punishment in private 
schools has been successfully challenged in the European Court of Human 
Rights on the grounds that it amounted to inhuman and degrading treatment 
under Article 3 of the Convention.157 As a result of this, article 49 (1 A) of the 
1986 Order states that where in any proceedings it is shown that corporal

155 R\ Fernhill Manor School, ex parte A [1993] 1 FLR 620.
156 Ibid.
157 See Y v UK (1992) 17 EHHR238.
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punishment has been given to a pupil by or on the authority of the member of 
staff, the punishment cannot be justified if it was inhuman or degrading. The 
meaning of this phrase was considered earlier at paragraph 7.40. However, 
there have been several cases which have determined what inhuman and 
degrading treatment means in the particular context of corporal punishment in 
private schools. In Costello and Roberts v UK the European Court of Human 
Rights found that the “slippering” of a seven year old on his clothed buttocks 
three days after the misbehaviour did not amount to inhuman or degrading 
treatment.158 However, in 7 v UK the European Commission considered that a 
caning which left the pupil with weals on his buttocks as well as swelling and 
bruising amounted to degrading treatment.159 Relevant factors will include: 
the severity of the punishment; the physical and mental effects; the sex of the 
person inflicting the punishment; whether the punishment was carried out in 
front of others; and the delay between the incident and the administration of 
the punishment.

158 (1995) 24 EHRR 250.
159 (1992) 17 EHHR 238.



CHAPTER EIGHT

SPECIAL EDUCATIONAL NEEDS
INTRODUCTION

8.01 It is estimated that approximately one fifth of all children will have 
special educational needs at some stage while they are at school (SEN).1 In 
spite of this, until recently education legislation contained limited provision 
for such children. The Education and Libraries (NI) Order 1972 placed local 
authorities under a duty to have regard to the need for securing that provision 
was made for pupils suffering from “disability of mind or body”. However, 
there were no formal procedures for identifying and providing for such 
children. In 1978 a committee headed by Lady Warnock conducted an inquiry 
into educational provision for children with disabilities.2 It recommended that 
the scope of provision should not be restricted to the physically and mentally 
disabled but should be extended to include all children with “learning 
difficulties”; that there should be established procedures for identifying, 
assessing, recording and reviewing individual cases; and that parents should 
be involved to a greater extent in the decision-making process. The Warnock 
Report’s recommendations formed the basis for the Education Act 1981 in 
England and Wales.3 Northern Ireland introduced similar provisions in 1986.4 
In 1991 special educational needs fell for further consideration as part of the 
government’s general review of education.5 As a result, the Education Act 
1993 introduced reforms designed to increase parental involvement and to 
provide an independent means of challenging decisions. Similar reforms are 
contained in the Education (NI) Order 1996. The result is that special needs 
provision is now one of the most highly regulated areas of education.
8.02 The current legal provisions do a number of things. First, they define 
the children who fall within the ambit of special educational provision. 
Secondly, they establish procedures for identifying and assessing children who 
have special educational needs. Thirdly, they set down procedures for 
determining appropriate educational provision where the ELB assumes 
responsibility for the education of such children. Finally, the legislation 
provides parents with a means of challenging certain decisions regarding their 
child’s education. The Special Educational Needs Tribunal (SENT) began

1 This figure derives from the Warnock Report, Report of the Committee of Enquiry into the 
Education of Handicapped Children and Young People, (1978) Cmnd 7212. It is now widely 
used by ELBs as a target figure for identifying children with special educational needs.

2 Ibid.
3 For an analysis of this legislation, see Hannon, ‘The Education Act 1981: New Rights and 

Duties in Special Education’ (1982) Journal of Social Welfare Law, p. 275. The author 
highlights the differences between the Warnock Report’s recommendations and the 
legislation implemented.

4 Education (NI) Order 1984, art. 16. This was later consolidated in the Education and 
Libraries (NI) Order 1986, arts. 29-36. See DENI Circular 1987/21.

5 See DfEE Choice and Diversity (HMSO, 1991).
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operating in Northern Ireland in 1997. Its remit and operation are considered 
at paragraphs 8.64-8.61. In addition to the statutory provisions, there is a Code 
of Practice on Special Educational Needs which is intended to provide 
guidance to ELBs and Boards of Governors on the exercise of their statutory 
duties. The Code of Practice is not in itself legally binding. However, it is 
one of the most important documents in the area so its scope and legal effect 
are considered at paragraphs 8.19-8.25.

8.03 The key distinction made by the legislation is between children for 
whom a statement is maintained and children who have special educational 
needs but for whom no statement is maintained. A statement is a document 
setting out the child’s needs and the provision which will be made. A 
statement will only be made where the ELB considers it necessary that it 
assumes responsibility for the child’s educational provision. This will 
normally only be the case in relation to approximately two per cent of children 
- those children whose needs are particularly severe or unusual. The 
responsibility for the vast majority of children with special educational needs 
(approximately 18% of all pupils) lies with the Boards of Governors in 
ordinary schools. The key focus of the legislation is on the procedures for 
statutory assessments and for statementing by ELBs. The provision for 
children without statements is less regulated and is considered separately at 
paragraphs 8.85-8.89.

8.04 Whether or not a statement is maintained there is a duty to secure 
appropriate provision for children with special educational needs. In practice, 
the most important factor in determining the nature of the education to be 
provided will be the individual needs of the child. However, this is by no 
means the sole determinant. Two other factors may have a significant 
influence in the decision making process. The first of these is the wishes of 
the parents. The provision to be made for children with special educational 
needs is an issue on which parents will often have very strong feelings. 
Parents generally want the best for their child. However, their feelings can be 
even more potent when the child is starting with some sort of disadvantage. 
Furthermore, there is no standard response. Some parents want their child to 
be educated in an ordinary school. Other parents may feel that an ordinary 
school is not meeting their child’s needs and want them to attend a special 
school. Some parents may have difficulty accepting that their child has 
special needs. Other parents may feel that their child’s difficulties are not 
being given due recognition. The legislation gives parents the right to express 
a preference as to their child’s education and to have their views heard. It 
does not give them an unqualified right to choose the education which they 
consider most appropriate. This is underlined by the second factor which 
impacts on decision-making; the resources available to meet the child’s needs.
8.05 Needs which depart from the educational norm will inevitably mean 
extra expenditure. Both ELBs and Boards of Governors are under a duty to 
secure provision only to the extent that it is “reasonably practicable” and is 
compatible with “the efficient use of resources”.6 The legislation does not 
provide parents with an unqualified right to choose the form of education. 
This was emphasised in a judgment of the English Court of Appeal:

6 Arts. 7-8 of the 1996 Order.
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“There is no question of Parliament having placed the local 
authority under an obligation to provide a child with the best 
possible education. There is no duty to the authority to provide 
such a Utopian system, or to educate him or her to his or her 
maximum potential.”7

The scope for conflict between parental wishes and the availability of 
resources makes this one of the most potentially litigious areas of education 
law. Many of the disputes will centre on parents’ dissatisfaction with the type 
of educational provision being made for their child. Most of these will now be 
dealt with by the Special Educational Needs Tribunal. However, the legal 
significance of the area has been further underlined by the House of Lord’s 
decision m X v Bedfordshire CC.8 The case involved a claim for damages for 
“impairment of development” on the grounds that the local authority had 
failed to identify and provide for the plaintiffs special educational needs 
pursuant to its statutory duties. The House of Lords stated that the Education 
Acts did not in themselves give rise to a statutory claim for damages. 
However, it accepted the validity of a possible claim for negligence at 
common law against individuals employed by the authority for failure to 
exercise care in the fulfillment of their normal professional duties. The case is 
significant in that education authorities may now be vicariously liable if 
someone employed by them negligently fails to identify or make appropriate 
provision for a child with learning difficulties. Its scope and impact are 
considered at paragraphs 8.97-8.101.
8.06 Special educational needs is one of the areas which has fallen for review 
under the Labour government’s plans for education reform. In 1997 the 
government issued a green paper, Excellence for All Children - Meeting 
Special Educational Needs.9 This included proposals to define national criteria 
for making statements; to introduce a contract between schools and parents for 
children at stage three; to introduce conciliation procedures for parents 
dissatisfied with local education authority decisions; and to increase the role 
of education authorities in the monitoring of school expenditure on SEN. The 
proposals have not yet been enacted in England and Wales. However, it might 
be anticipated that Northern Ireland will replicate whatever reforms are 
introduced. Special educational needs is one area where the law in Northern 
Ireland is virtually identical to that in England and Wales. There is, however, 
one notable exception to this and that relates to the time limits by which ELBs 
are required to act. In England and Wales, the maximum time limit from a 
parent’s request for an assessment to the issue of a statement is normally 26 
weeks. In Northern Ireland the only statutory time limit is that an ELB must 
issue a copy of the proposed statement within 18 weeks of the notice of its 
proposal to make an assessment or the parent’s request for an assessment. The 
Code of Practice does include various recommended time scales which are 
noted at relevant points of the chapter. However, these do not have statutory 
force.

7 R v Surrey County Council, ex parte H [ 1983] LGR 219, per Slade L.I.
8 [1995] 3 AUER 353.
9 (1997) Cm 3785.
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LEGAL RESPONSIBILITIES

The Department of Education and the Education and Library 
Boards
8.07 The Department is responsible for: producing the Code of Practice; 
making appointments to the Special Educational Needs Tribunal; and 
approving special schools. ELBs are more actively involved in the delivery of 
special educational needs provision. For instance, ELBs are under a statutory 
duty to produce and keep under review a policy on special educational needs 
in their area.10 They are also required to conduct the statutory assessment 
process and to make, maintain and review statements. Most significantly, 
perhaps, when a child is statemented, the ELB is under an obligation to ensure 
that the child is receiving the educational provision which they require." This 
applies even where the child is educated in a mainstream school.12
Duties on Boards of Governors
8.08 The Boards of Governors of mainstream schools also have a range of 
duties in relation to children with special needs. First, they must ensure that 
the school has a policy on the provision of education for children with special 
educational needs.13 This must be compatible with the various statutory 
provisions in relation to education (particularly those concerning special 
needs).14 Moreover, the Board of Governors must have regard to its policy 
when carrying out its functions under the Education Orders.15 The Board is 
also required to include information about special educational needs in its 
annual report. For instance the annual report must include: information about 
the special arrangements for the admission of children without statements; the 
steps taken to prevent pupils with SEN being treated less favourably than 
other pupils; and the facilities provided by the school to assist access for 
pupils with SEN.16 The annual report must also describe what steps have been 
taken to secure the implementation of the school’s policy in relation to the 
provision of education for children with SEN.17
8.09 Boards of Governors are also under some obligations towards 
individual children with SEN. First, the Board of Governors is under a duty to 
ensure that the child’s needs are made known to all those who are likely to 
teach him or her.18 More significantly, the governors are also under a duty to 
use their best endeavours to secure that registered pupils with special needs 
are receiving the educational provision which their learning difficulty calls 
for.19 This may mean providing the child with a classroom assistant or 
remedial teaching. The duty is not qualified by a clause prevalent in other

10 Art. 6 of the 1996 Order.
11 Art. 16 (1) of the 1996 Order.
12 /? v Secretary of State for Education and Science, ex parte E [ 1992] 1 FLR 377.
13 Art. 9 of the 1996 Order.
14 Ibid art. 9(3).
15 Ibid art. 9(4).
'6 Ibid art. 8(3)-(4).
17 Ibid art. 9(5). 
n Ibid art. 8(1 )(b).
19 Ibid art. 8(1 )(a).
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areas of education law which makes the performance of a duty conditional 
upon compatibility with the efficient education of other children at the school 
and the efficient use of resources. Such a qualification would, arguably, be 
inappropriate - if a school cannot make appropriate provision, there is an 
argument that the child should have been statemented thus transferring 
responsibility to the ELB. However, the duty is not absolute; it is required 
only to use its best endeavours to secure suitable provision. In a House of 
Lords’ debate on the draft legislation this phrase was described as a “powerful 
duty’’, and interpreted by Baroness Blatch as meaning that “governors must do 
everything that they possibly can to secure the provision”.20 Insofar as this 
gives the impression that governors are all but compelled to secure appropriate 
provision, it is probably an over generous interpretation of the extent of the 
obligation. The phrase “best endeavours” inevitably allows some scope for 
argument as to what it is realistic to expect a Board of Governors to provide, 
since the governors can only do as much as their resources permit.

Principle of integration
8.10 The importance of the integration of children with learning difficulties 
together with children who do not have such difficulties has long been 
recognised as a key concept in the field of disability rights.21 Integration is 
considered to be especially important during the formative years and is 
therefore of particular significance for children with disabilities. Article 23(1) 
of the UNCRC requires contracting parties to “facilitate the [disabled] child’s 
active participation in the community”. An important facet of that integration 
relates to the child’s education. It is widely accepted that being educated along 
with his or her peers will best prepare children with SEN for life after school. 
One of the key conclusions of the Warnock Report was that as many children 
as possible should be educated in mainstream schools along with their peers 
and this is now recognised to some extent in the state education system. The 
legislative obligations in relation to integration are considered in the next 
paragraph. Moreover, one of the key principles of the Code of Practice is that 
children with SEN should, wherever appropriate, be educated alongside their 
peers in mainstream schools.22 The difficulty is that integration can be 
problematic in two ways. First, it may be costly, for instance where the child 
needs assistance from a personal classroom assistant. An education authority 
may consider it would be more cost-effective if the child were to be placed in 
a special school so that the money saved could be allocated in other ways. 
Secondly, problems can arise where the child’s needs are such that meeting 
his or her needs has such an impact on the general school processes that it 
affects the education of the other children. Thus, although the legislation 
contains a number of presumptions regarding integration, the relevant 
obligations are heavily qualified.
8.11 The principle of integration is embodied in the legislation in a number 
of ways. First, in respect of children who are statemented, ELBs and Boards 
of Governors are required to secure that the child is educated in an ordinary

20 HL Deb, vol. 545, col. 504, 29 April 1993.
21 See generally, The Snowdon Report, Integrating the Disabled (1976) published by the 

National Fund for Research into Crippling Diseases.
22 Para. 1.6.
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school.23 However, this duty only applies where educating the child in a 
mainstream school is compatible with him or her receiving the special 
educational provision which his learning difficulty calls for: the provision of 
efficient education for the children with whom he will be educated; and the 
efficient use of resources.24 In Graeme v United Kingdom, a case taken under 
Article 2 of the First Protocol of the ECHR, the European Commission on 
Human Rights gave the United Kingdom a wide discretion in determining the 
type of provision which was suitable for an individual child.25 In that case, the 
parents of a child who was epileptic and had a series of other problems wanted 
him to attend a mainstream rather than a special school because they had a 
principled objection to non-mainstream education. The Commission 
considered that the child’s right to an effective education prevailed over the 
parents’ views on non-segregated education to the extent that those views 
represented a philosophical conviction. Secondly, if a child is educated in a 
mainstream school, Boards of Governors are under an obligation to ensure that 
the child engages in the activities of the school together with children who do 
not have special educational needs.26 However, this duty is also qualified so 
that those concerned do only what is “reasonably practicable” and compatible 
with the child receiving the special educational provision which his or her 
learning difficulty calls for, the provision of efficient education for the 
children with whom he or she will be educated and the efficient use of 
resources. In one case, the European Commission on Human Rights 
considered that a refusal to install a lift in a mainstream school for a child in a 
wheelchair did not amount to a denial of the right to education under Article 2 
of the First Protocol.27 The Commission stated that the legitimate aim of the 
LEA’s policy was to provide educational facilities in a manner that was 
consistent with the practical and efficient use of resources and public funds 
and that the refusal to provide a lift was not disproportionate in the light of the 
available resources and the other measures which had been taken to assist the 
applicant.
8.12 While the legislation specifically embodies the principle of 
integration, in practice whether a child is fully mainstreamed depends on a 
series of external factors which include not just his or her needs but also the 
needs of his or her peers as well as what is considered to be a proper rationing 
of resources. The issue of resources can be controversial. For instance, it can 
be difficult to estimate the relative costs of keeping children in mainstream 
schools as opposed to placing them in special schools. It has been suggested 
that there may be little difference in terms of cost. However, this might be 
difficult for a parent who wants mainstream education for their child to prove 
to an ELB or the SENT.28 The Northern Ireland Forum has recommended that 
children with SEN should not be prevented from being educated in 
mainstream classes because of a lack of support by ELBs and that the

23 Art. 7(1) of the 1996 Order.
24 Ibid art. 7(2).
25 (1990) 64 DR 158. See ftirther para. 1.52.
26 Ibid art. 8(2).
27 McIntyre v United Kingdom (1998) Application No. 29046/95.
28 See, The Audit Commission , Getting in on the Act - Provision for Pupils with Special 

Educational Needs - The National Picture (HMSO, 1992).
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Department might provide additional resources to enable special schools to 
provide more outreach work to children in mainstream classes.29

DEFINITION OF SPECIAL EDUCATIONAL NEED
8.13 The legislation on special educational needs applies to children under 
the age of 19 who are registered at school.30 However, a person who attains 
the age of 19 during the school term is deemed to be aged 18 until the day 
after the end of the school term.31 A child is considered to have special 
education needs if “he has a learning difficulty which calls for special 
educational provision to be made for him”.32 In effect, this involves a two- 
stage test. First, does the child have a learning difficulty? If so, does he or she 
require special educational provision?

Learning difficulty
8.14 The term “learning difficulty” applies to a broad range of 
circumstances. In particular, it is not limited to those who have physical or 
mental disabilities but can apply to children with no disability who are not 
developing at a similar rate to other children of their age. The statutory 
definition of learning disability focuses on the child’s abilities in comparison 
to other children of the same age. A child will be considered to have a learning 
difficulty in one of three circumstances:

(i) The child has a significantly greater difficulty in learning than the 
majority of children his age.33

The terms “significantly greater” and “a majority of children” are not defined. 
In practice, a range of tests are employed by the ELBs to determine whether a 
child falls into this category. A child should be considered to have a learning 
difficulty if he or she is placed in the lowest 20 per cent of children on these 
tests. The definition covers children with a range of problems such as Down’s 
Syndrome and dyslexia34 to children who for no medically-diagnosed reason 
are slow learners.

(ii) The child has a disability which either prevents or hinders him 
from making use of the educational facilities of a kind generally 
provided in schools for children of his age.35

This covers children with a range of physical disabilities, including blindness, 
deafness and restricted mobility. It was also found to cover a highly 
intelligent child with dyslexia whose parents wished him to attend a special

29 NI Forum for Political Dialogue, Special Educational Provision for School-age Children in 
Northern Ireland (1998) p. 31.

30 Art. 3(6) of the 1996 Order.
31 Ibid art. 3(7).
32 Ibid eat. 3.
33 Ibid an. 3(2)(a).
3A R\ Hampshire Education Authority, ex parte J [1985] 84 LGR 547.
35 Art. 3(2)(b) of the 1996 Order.
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independent school.36 The court found that his dyslexia was a disability which 
“hindered” him in using the educational facilities of the school.

(Hi) The child has not attained the lower limit of compulsory school 
age and is, or would be if special educational provision were not made 
for him, likely to fall within either of the two heads above. 37 
The first two tests are defined in relation to other children or school facilities. 
This may not be appropriate when the child is not yet at school and therefore 
in a position to be compared to other children. The third head of learning 
difficulty catches young children who are not yet of school age but whom it is 
anticipated will have learning difficulties when they are of school age. It is a 
general principle that early intervention reduces the needs later in the school 
career and this definition ensures that children are identified and provided for 
even before they start school.
8.15 The term learning difficulty does not include children whose problems 
arise solely because the language (or form of language) in which he or she is, 
or will be, taught is different from a language (or form of a language) which 
has at any time been spoken in his or her home.38 This means that children 
who are experiencing learning difficulties because English is not their first 
language do not fall within the scope of the legislation and the Code of 
Practice. Their difficulties must be addressed within the school system but 
they will not be considered to have special educational needs in this context.

Special educational provision
8.16 The second limb of the special educational needs test is that the 
child’s learning difficulty calls for special educational provision to be made 
for him or her. A child may well have learning difficulties but not require 
special educational provision to assist him or her. Special educational 
provision is defined as educational provision which is “additional to, or 
otherwise different from, the educational provision made generally for 
children of his age in ordinary schools”.39 In the English High Court, Taylor J 
stated that “the phrase ‘made generally for children of his age’ means 
provided to the general run of normal children, to the normal majority”.40 He 
rejected the argument that for provision to be special educational provision it 
would have to be unavailable generally in ordinary schools. On this basis the 
correct test would appear to be whether ordinary children need this form of 
educational provision and not whether ordinary schools provide it. Thus for 
example, a child whose reading ability is below that of his or her peers may be 
considered to require special educational provision even though most schools 
have a remedial teaching class. The definition places the focus on the child’s 
ability relative to other children of the same age and not on what is actually 
available in schools. In practice however, the two will be related because

36 /? v Hampshire Education Authority, ex parte J [1985] 84 LGR 547.
37 Art. 3(2)(c) of the 1996 Order.
38 Art. 3 (3) of the 1996 Order.
39 Ibid art. 3(4((a).
40 R v Hampshire Education Authority, ex parte J [1985] 84 LGR 547, at p. 555.
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school provision will inevitably mirror the actual needs of the majority of 
children.

Scope of the definition
8.17 The definition of special education needs covers children whose 
difficulties vary both in their range and degree. For example, it includes 
children whose difficulties range from moderate problems with reading to 
profound deafness and severe mental disability. In terms of the nature of the 
learning difficulties covered, the Code of Practice envisages seven categories: 
(i) low educational attainment; (ii) specific learning difficulties such as 
dyslexia and dyscalcula; (iii) emotional and behavioural difficulty; (iv) 
physical disability; (v) hearing impairment; (vi) visual impairment; (vii) and 
learning problems arising from illnesses (such as epilepsy, asthma, or cystic 
fybrosis).41 However, within each of these categories it is anticipated that there 
may be a wide variation in the degree of difficulty experienced. For example, 
the category “emotional and behavioural difficulties” includes children who 
are “withdrawn and lack confidence” as well as children who are “bizarre, 
obsessive, violent or severely disruptive”. Since it is recognised that the term 
“special educational needs” embraces one-fifth of the school population, it is 
clear that the children who fall within the scope of the definition may differ 
considerably in the degree of assistance that they require. The legislation 
acknowledges this by distinguishing those children who are affected most 
severely through the statementing procedure. Children whose needs are 
particularly severe or complex receive a statement from their local ELB which 
will undertake responsibility for ensuring that they receive the education that 
they require.

Educational?
8.18 There has been some dispute as to when provision is “educational”, 
particularly where there is an overlap between the child’s educational and 
medical needs.42 For instance, an issue arose over whether speech therapy 
could be considered to be a form of educational provision. Initially this was 
not considered to fall within the scope of the legislation.43 However, the 
English Court of Appeal has since stated that speech therapy can amount to 
educational provision depending on the facts of the case.44 The Court of 
Appeal gave this illustration:

“To teach an adult who has lost his larynx because of cancer 
might well be considered as treatment rather than education. But 
to teach a child who has never been able to communicate by

41 These are set out in the appendix to the Code of Practice at pp. 69-86.
42 There has also been an issue over whether a religious requirement can be a special 

educational need. The English courts have concluded that in certain instances it can, for 
instance where a child from a strictly religious background would not cope in a secular 
school. See R v Secretary of State for Education and Employment, ex parte E [1996] ELR 
312.

43 /? v Oxfordshire County Council, ex parte W, The Times, 12 November 1986.
44 R v Lancashire CC, ex parte A/ [1989] FLR 279.
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language ... seems to us as much educational provision as to 
teach a child to communicate by writing.”45

The Code of Practice now makes specific reference to speech difficulties.46 
However, there will be other instances when it is unclear whether provision is 
deemed to be educational rather than medical. The Court of Appeal’s 
judgment makes it clear that the fact that the appropriate provision is normally 
provided as part of the health service does not necessarily mean that it is not 
educational for the purposes of this legislation.

THE CODE OF PRACTICE
8.19 The 1996 Order places the Department under a duty to produce and 
publish a Code of Practice which gives the ELBs and Boards of Governors 
“practical guidance” in respect of the discharge of their statutory functions”.47 
The Northern Ireland Code of Practice came into operation in September 
1998. The Code of Practice was made after consultation with relevant bodies 
and was subject to the affirmative resolution procedure.48 ELBs and Boards of 
Governors are under a duty to have regard to the provisions of the Code when 
exercising these functions.49

The content of the Code
8.20 The Code is intended to provide practical guidance to ELBs and 
Boards of Governors on the exercise of their statutory duties. The Code 
outlines five stages for the assessment and provision of children with special 
needs, the first three of which are school-based and relate to children for 
whom no statement is maintained. The stages are distinguished from one 
another by the degree of intervention on the part of the school or ELB. Stage 
One applies when children are identified and initial action is taken by their 
teacher. At Stage Two the school’s special education needs co-ordinator 
(SENCo) takes responsibility for co-ordinating the child’s special educational 
needs provision. At Stage Three the teachers and the SENCo are supported by 
external specialists.
8.21 Stages One to Three should cover most children with special 
educational needs being educated in mainstream schools. The Code 
recommends that at each of these stages the SENCo should produce an 
“individual educational plan” which should include details of the following: 
the nature of the child’s learning difficulties; the special educational provision 
to be provided; help to be given by parents at home; targets to be achieved; 
pastoral care or medical requirements; monitoring and assessment 
arrangements; and review arrangements. Stages Four and Five relate to the 
statutory assessment and statementing procedures respectively.

The principles of the Code
8.22 The fundamental principles underlying the Code are as follows:

45 Ibid at p. 301.
46 At pp. 83-84.
47 Art. 4( 1 )(4) of the 1996 Order.
48 Ibid art. 5.

Ibid art. 4(2).
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• The needs of all pupils who may experience learning difficulties 
during their school careers must be addressed; there is a continuum of 
needs and a continuum of provision which may be made in a variety 
of forms.

• Children with special educational needs require the greatest possible 
access to a broad and balanced education, including the Northern 
Ireland Curriculum.

• The needs of most pupils will be met in mainstream schools, and 
without a statutory assessment or statement. Children with special 
educational needs, including those with statements, should, wherever 
appropriate and taking into account the wishes of their parents, be 
educated alongside their peers in mainstream schools.

• Even before a child reaches compulsory school age, he or she may 
have special educational needs requiring the intervention of ELBs as 
well as the health services.

• The knowledge, views and experience of parents are vital. Effective 
assessment and provision will best be secured where there is 
partnership between parents and schools, ELBs and other agencies.

Essential practices and procedures
8.23 The essential practices and procedures which the Code embodies are
as follows:
• Children with special educational needs should be identified as early 

as possible and assessed as quickly as is consistent with thoroughness.
• Provision should be made by the most appropriate agency. In most 

cases this will be the child’s mainstream school, working in 
partnership with the parents, and no statutory assessment will be 
necessary.

• ELBs should complete assessments and statements as quickly as 
thorough consideration of the issues allows.

• ELBs must produce clear and thorough statements, setting out the 
child’s educational and non-educational needs, the objectives to be 
secured, the provision to be made and the arrangements for 
monitoring and review. They must ensure that there is an annual 
review and that educational targets are monitored and revised.

• The ascertainable wishes of the child should be considered in the light 
of his age and understanding.

• There must be close co-operation between all the agencies concerned 
and a multi-disciplinary approach to the resolution of the issues.

The legal status of the Code of Practice
8.24 The Code of Practice is pivotal to the operation of special needs
provision in schools. Its legal status is therefore worthy of comment. At the
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outset it should be stressed that the Code itself is not legally binding. 
However, article 4(2) of the 1996 Order states that it shall be the duty of ELBs 
and Boards of Governors “to have regard to the provisions of the code”. This 
means that decision-makers should not make any decision without first having 
considered the matters covered by the Code. In Parliament the significance of 
the equivalent Code of Practice in England and Wales was described as 
follows:

“By law, those who must have regard to the Code cannot ignore 
it. If they do so, they will be in breach of a duty. They do not, 
however, have to follow the Code to the letter and in every 
particular. But any departure from the Code will be challenged, 
require justification to parents in the first instance and then, 
depending on the circumstances, to the Secretary of State if the 
matter at issue is the subject of an appeal.”50

It is clear that the provisions of the Code do not have the force of law and that 
ELBs and schools are not therefore bound to follow them in all circumstances. 
The question arises as to when an ELB or Board of Governors would be 
justified in departing from the guidance given in the Code. Essentially, they 
should be able to do so any time that they consider the situation requires a 
departure. There are three types of possible variations: (i) improved provision; 
(ii) different but equally beneficial provision; and (iii) less beneficial 
provision. It is unlikely that parents will be unhappy if ELBs or schools 
improve on the provision set out in the Code. However, a dispute may arise 
where a parent requests something which is additional to what is set out in the 
Code. If the parent can establish a good reason for this extra provision, the 
authority should consider it and not reject it simply on the basis that it does 
not form part of the Code. The Code cannot properly be regarded as some sort 
of statement of the maximum provision to be offered. It would seem that the 
second type of situation, equal but different provision, is also an option. In the 
debate on the legislation in the House of Lords, Baroness Blatch made the 
following statement:

“In justifying their actions, those to whom the Code applies will 
have to show that the alternative action produced results which 
were at least as beneficial as those which would have resulted 
from their following the Code.”51

The implication of this statement is that these are the only types of situation 
when departure from the Code would be justified. However, the basis for such 
an approach is not clear from the statute. It is submitted that there may be 
occasions when an ELB or Board of Governors have regard to the Code but 
feel obliged to pursue a different and less beneficial procedure, for instance 
there may be occasions when the time limits cannot be complied with for 
reasons not anticipated in the Code. This will not inevitably give rise to a valid 
challenge on appeal. A failure to follow the guidance laid out in the Code may 
influence the SENT on an appeal but will not necessarily invalidate any 
decision made or action taken.

50 HL Deb, vol. 545, col. 487, 29 April 1993.
51 Ibid.
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8.25 Research commissioned by the Department prior to the introduction 
of the Code of Practice indicated that schools in Northern Ireland were 
concerned about the implications of the Code.52 The research also indicated 
that the practice in schools in Northern Ireland was often not in conformity 
with the fundamental principles of the Code (e.g. SEN provision often occurs 
outside mainstream classrooms). This would suggest that schools will at least 
initially have difficulties implementing the Code. However, the legislation 
does not provide parents with a specific means of redress if a school or 
educational authority fails to abide by the guidance given in the Code of 
Practice. However, the legislation does underpin the significance of the Code 
in a number of ways. First, the Special Education Needs Tribunal is required 
to have regard to any provisions of the Code which appear to it to be relevant 
on appeal. This should provide a considerable incentive for schools to follow 
the Code. However, it should be noted that it is of less significance for 
children without statements who have limited rights of appeal to the SENT. 
Secondly, the status of the Code is further underlined by the fact that schools 
will have to demonstrate that they are fufilling their duties in regard to the 
Code during an inspection by the Education and Training Inspectorate. 
Finally, the Code of Practice may attain increased significance in negligence 
actions following X v Bedfordshire County CouncilX The Code of Practice is 
undoubtedly the benchmark of the procedures which a reasonable education 
authority would have followed in relation to a child with special educational 
needs.

IDENTIFICATION OF CHILDREN WITH SPECIAL 
EDUCATIONAL NEEDS

8.26 It is important that children who may have special educational needs 
are identified so that appropriate provision can be made quickly. A failure to 
identify a child with special needs may result in an action for negligence.55 
ELBs are placed under a general duty to identify children who have special 
educational needs and who may require a statement.56 This duty applies to all 
children in its area who are registered pupils in grant-aided schools. It does not 
apply to children who have special educational needs but who are unlikely to 
require a statement. Nor does it apply to those who are attending independent 
schools. The ELB’s obligations also extend to children aged over two but 
under compulsory school age who have been brought to the ELBs attention, 
for instance by a local social services office or by the child’s parents.57
8.27 In practice special needs are likely to come to light when the child 
attends school. For this reason schools have a number of obligations which 
should encourage the identification of children with special needs. First, the 
school’s SEN policy must state how such children will be identified. In 
addition Boards of Governors are under a duty to ensure that teachers in a

52 DENI Research briefing RB/98, Practice in Mainstream Schools For Children With Special 
Educational Needs.

53 Art. 4(3) of the 1996 Order.
54 See paras. 8.97-8.101.
55 Ibid
56 Art. 13 of the 1996 Order.
57 Ibid art. 13(3)(b).
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school are aware of the importance of identifying children who have special 
educational needs.58 In some cases it will be apparent before the child attends 
school that he or she has special needs. Moreover, less obvious learning 
difficulties are likely to come to light through the newly introduced baseline 
assessments and the various other assessments which are undertaken at each 
Key Stage of the curriculum. The Code of Practice suggests that children will 
be identified at Stage One by their teacher or because parents have expressed 
concern.

STATUTORY ASSESSMENT
8.28 The Code of Practice details procedures for assessing children at 
Stages One to Three. Stage Four contains the guidance for the conduct of the 
Statutory Assessment under article 15 of the 1996 Order. This assessment is of 
key significance because it is the primary determinant of whether the child 
will be statemented. A child will not be statemented unless he or she has been 
subject to a statutory assessment. On the other hand not all assessments will 
result in statements.
8.29 The decision to assess a child can arise in one of two ways. First, the 
ELB can take the decision to assess. This will usually be prompted by the 
school having expressed concern about the child’s educational progress. In 
most cases the child will have proceeded through Stages One to Three of the 
Code of Practice. However, there is no legal restriction on a child who is 
attending a mainstream school being subject to a statutory assessment without 
having gone through the first three stages although it is anticipated that such 
cases would be rare.59 The ELB must conduct an assessment if it is of the 
opinion that the child has or probably has special educational needs and that it 
is (or probably is) necessary for the ELB to determine the type of educational 
provision which is called for.60
8.30 Alternatively, the parents may request that the child is formally 
assessed.61 In such cases the ELB must notify the health and social services 
authority and the principal of the child’s school that a request has been made.62 
The ELB should comply with the parent’s request if an assessment has not 
been made within six months and the ELB considers it necessary to comply 
with the request. There will be occasions when the ELB might not consider it 
necessary to conduct an assessment: for instance when the school provides 
evidence that the child is progressing normally; or where an assessment has 
been conducted recently and there is no evidence of a change in 
circumstances. However, if it decides not to make a formal assessment, it must 
notify the child’s parents and inform them that they have a right to appeal the 
decision to the SENT.63 There is no statutory time limit by which an ELB has 
to respond to a parental request for assessment when it decides not to assess. 
The Code suggests that parents should be informed immediately. In contrast.

58 Art. 8(1 )(c) of the 1996 Order.
59 Code of Practice, para. 3.17.
60 Art. 15(1) of the 1996 Order.
61 Ibid art. 20.
62 Reg. 4(3) of the Education (SEN) Regulations (NI) 1997.
63 Art. 20(2) of the 1986 Order.
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legislation in England and Wales requires LEAs to inform parents within six 
weeks of receipt of a request for assessment.64

Notices to parents regarding proposed assessments
8.31 Where the ELB proposes to conduct a formal assessment it must first 
notify the child’s parents.65 This notice must contain the following 
information: that the ELB proposes to make an assessment; the procedure to 
be followed in making the assessment; the name of the officer of the ELB 
from whom further information can be obtained; and the parent’s right to 
make representations and submit written evidence to the ELB within a 
specified period. The period in which the parent can make representations 
must be at least 29 days beginning with the date on which the notice is 
served.66 If, after serving a notice that it proposes to assess under article 15(1) 
of the 1996 Order, the ELB decides not to assess, it must give notice in 
writing of that decision and the reasons for making it. If, however, when the 
original notice period has expired, the ELB is still of the opinion that the child 
has or is likely to have special educational needs, it will arrange for an 
assessment.67 At this point the ELB must notify the parents of its decision to 
make an assessment and the reasons for making it.68

Advice to be sought
8.32 When it is making an assessment under article 15 an ELB is under an 
obligation to seek advice from a number of different sources. These include: 
(i) the child’s parent; (ii) educational advice; (iii) medical advice; (iv) 
psychological advice; (v) social services advice; (vi) and any other advice that 
the ELB considers appropriate for the purposes of arriving at a satisfactory 
assessment.69 An ELB does not have to seek advice from anyone other than 
the parent if it has obtained such advice within the previous 12 months 
provided that the ELB, the parent and the person from whom the advice was 
obtained are satisfied that the existing advice is sufficient for the purposes of 
arriving at a satisfactory assessment.™ The requirements relating to the advice 
sought are set down in the Education (Special Educational Needs) Regulations 
(NI) 1997. These regulations describe in detail the advice to be sought. They 
attempt to ensure that all relevant information is before the ELB when it takes 
its decision. This is clearly in the child’s interests. Moreover, it also serves to 
ensure that ELBs which abide by the regulations will be protected from 
actions for negligence.
8.33 The advice to be sought must cover: the educational, medical, 
psychological or other features of the case which appear to be relevant to the 
child’s needs (including his or her likely future needs); how those features 
could affect the child’s educational needs; and the provision which is 
appropriate for the child in light of those features of the child’s case, whether

64 Education (SEN) Regulations 1994, reg. 11.
65 Ibid art. 15(1) of the 1996 Order.
^ Ibid art. 15(l)(d).
67 Ibid art. 15(3).

Ibid an. 15(4).
69 Reg. 5(1) of the Education (SEN) Regulations (Nl) 1997.
70 Ibid reg. 5(5).
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by way of special educational provision or non-educational provision.71 It 
should not include any matter which is required to be specified in a statement 
by virtue of article 16(4)(b) of the 1996 Order (i.e. the name of the school 
which the child should attend). Any person from whom advice is sought may 
consult other people whom he or she considers expedient and must consult 
people whom the ELB has specified as having relevant knowledge or 
information concerning the child.72 When the ELB is seeking advice, it must 
supply the person from whom the advice is sought with any representations 
made by the parent and any evidence submitted by or at the request of the 
parent.73
8.34 In addition to the above general requirements regarding advice, there 
are a number of specific provisions relating to particular kinds of advice to be 
sought.

Parental advice
8.35 There are no legal provisions governing the advice to be received 
from the parents. The Code of Practice suggests that parents might find it 
helpful to talk to the Named Board Officer. It also gives guidance notes to 
help parents collect some of the information which would be relevant to the 
assessment process.

Educational advice
8.36 Educational advice is to be sought from the principal of each school 
which the child is currently attending or has attended at any time within the 
preceding 18 months. If this is not possible (e.g. the child is not attending a 
school), advice should be sought from a person whom the ELB is satisfied has 
experience of teaching children with special educational needs or knowledge 
of the differing provision which may be called for in different cases to meet 
those needs. In the latter case, the ELB should ensure that they also have 
advice from a person who is responsible for the child’s educational provision. 
However, in each case, the advice must be sought from a qualified teacher. 
Advice sought from a principal must, if the principal has not taught the child 
within the preceding 18 months, be advice after consultation with a teacher 
who has taught the child. The advice sought from the principal shall include 
advice relating to the steps which have been taken by the school to identify 
and assess the special educational needs of the child and to make provision for 
the purposes of meeting those needs.
8.37 Where it appears that a child is hearing impaired or visually impaired 
or both, and the person from whom the educational advice is sought is not 
qualified to teach children with these impairments, then the advice must be 
given after consultation with a person with the relevant qualifications.75 A 
person will be considered to be appropriately qualified if he or she is 
employed at a school as a teacher of a class for pupils who have these

71 Ibid reg. 5(2).
72 Ibid reg. 5(3).

Ibid reg. 5(4).
74 Para. 3.44.
75 Reg. 6(5) of the Education (SEN) Regulations (Nl) 1997.
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impairments otherwise than to give instruction in a craft, trade or domestic 
subject.

Medical advice
8.38 Medical advice will be sought from the health and social services 
authority which shall obtain the advice from a registered medical practitioner. 
This advice may include advice from the child’s general medical practitioner 
and the school doctor, nurses, health visitors etc. It may also include private 
reports obtained by the child’s parents. The advice should state the likely 
consequences for the child’s education.76

Social services advice
8.39 The Health and Social Services Trust should give the ELB any 
relevant social services information which it may have. This may include 
details of any Child Care Plan or information from placements if the child is 
living in a residential or foster home.77 If the family is not known to social 
services, the Trust should say so. However, Trusts can also combine an 
assessment of a child in need under the Children Order 1995 with statutory 
assessment under the education legislation to check what assistance might be 
provided to the family.
8.40 Where an ELB has requested advice from a health and social services 
authority under regulation 5(1 )(c) or (e) the authority must comply with the 
request within six weeks of the date on which it receives it.78 An authority 
need not comply with this time limit if it is impractical to do so for one of the 
following reasons: (i) exceptional circumstances affect the child or his or her 
parent during the six week period; (ii) the child or his parent is absent from the 
area of the authority for a continuous period of not less than four weeks during 
the six week period; (iii) the child fails to keep an appointment for an 
examination or a test made by the authority during the six week period; or (iv) 
the authority has not prior to the service of a copy of the notice produced or 
maintained any information or records relevant to the assessment of the 
child.79

Psychological advice
8.41 The psychological advice must be sought from a person who is 
regularly employed by the ELB as an educational psychologist or engaged by 
the ELB as an educational psychologist in the case in question.80 The advice 
sought shall be given after consultation with another psychologist if the person 
has reason to believe that another psychologist has relevant knowledge of 
other information relating to the child.

76 Para. 3.51 of Code of Practice on Special Educational Needs.
77 Ibid para. 3.54.
78 Reg. 9A(4) of the Education (SEN) Regulations (NI) 1997 as substituted by the Education 

(SEN)(Amendment) Regulations (Nl) 1998, reg. 2.
79 Reg. 9A(5) of the 1997 Regulations.
80 lbidre%. 8.
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The child’s views
8.42 Article 12 of the UNCRC requires Member States to take account of 
the views of children in all matters pertaining to them. The 1996 Order does 
not require the ELB to consider the child’s views. However, the Code of 
Practice requires ELBs to seek wherever possible to establish the views of 
children on their needs and the way in which they may be met.81 If such views 
are available, they should be set out separately from the views of parents and 
professionals.

Formal examinations
8.43 As part of the assessment process the ELB may require the child to 
attend for a formal examination.82 In such cases it may serve the parent with a 
notice requiring attendance for examination. This notice must specify: the 
purpose of the examination; the time and place of the examination; the name 
of the officer of the ELB from whom more information may be obtained; the 
parents’ right to submit information; and the parent’s right to be present at the 
examination.83 Failure to comply with the requirements of the notice without 
reasonable excuse is a criminal offence if the notice relates to a child under 
compulsory school age at the time of the examination.84

The nature and purpose of assessment
8.44 When it is making an assessment the ELB must take into account any 
representations and any written evidence submitted by or at the request of the 
child’s parent under article 15(l)(d) of the 1996 Order and any advice 
obtained under regulation 5.85 The assessment process is essentially for one 
purpose - to determine whether the ELB should assume responsibility for 
determining the type of education which should be provided for the child. In 
effect, the process is used to determine whether a child should be statemented 
or not. The Code of Practice states that the central question for the ELB is 
whether there is convincing evidence that, despite relevant and purposeful 
action by the school, with the help of external specialists, the child’s learning 
difficulties remain or have not been remedied sufficiently.86 If the ELB 
assumes responsibility, it will make and maintain a statement of the child’s 
needs. If it does not assume responsibility, the child’s education will be the 
responsibility of the Board of Governors at the school where he or she is a 
registered pupil. In cases where the ELB decides not to issue a statement, it 
may issue a notice in lieu of a statement setting out the child’s needs and the 
provision which should be made.87 This may assist parents’ requests within the 
child’s school and may therefore be a good tactical reason for seeking a 
statutory assessment.

The consequences of assessment

81 Para. 3.59.
82 Sch. 1, para.4 to the 1996 Order.
83 Ibid Sch. 1, para.4 (3) to the 1996 Order.
84 Ibid Sch. 4, para.5.
85 Reg. 9 of the Education (SEN) Regulations (Nl) 1997.
86 Para. 3.21.
87 Code of Practice, paras. 4.12-4.15.
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8.45 If, having conducted an assessment, the ELB is of the opinion that it is 
necessary for it to make a statement, it will proceed to issue a copy of the 
proposed statement.88 However, if the ELB decides not to issue a statement, 
the Code recommends that the ELB should inform the parents 
“immediately”.89 In contrast, in England and Wales, an LEA is required by 
statute to decide within two weeks of completing an assessment whether a 
statement is necessary and to notify parents accordingly.90

THE STATEMENT

Definition and legal effect
8.46 The Warnock Committee recommended that particular provision 
should be made for children with “severe, complex and long-term disabilities” 
who were judged by their local education authority to require provision not 
generally available in ordinary schools.91 The special provision for such 
children was to be based on a system of assessment and recording which 
would produce a “detailed profile of their needs prepared by a multi
professional team”.92 When the Warnock Committee’s recommendations were 
translated into legislation in the form of the Education Act 1981, the records 
of special educational needs were termed “statements” and, in line with the 
Committee’s recommendations, children were only issued with statements 
when their needs were so severe as to necessitate provision not normally 
available to ordinary schools.
8.47 The word ‘statement’ is not given a statutory definition. It refers to the 
document which sets out the needs and educational provision which will be 
made for a child for whom the ELB has assumed responsibility. An ELB must 
make a statement only if it considers it necessary for it (rather than the child’s 
ordinary school) to determine the special educational provision which the 
child’s learning difficulty calls for.93 In determining whether to make a 
statement, the main consideration will be whether all the special educational 
provision necessary to meet the child’s needs can reasonably be provided 
within the resources normally available to ordinary schools in its area.94 This 
will include specialist provision provided to the school by the ELB such as 
peripatetic teaching. If this is not the case the ELB will make a statement. As 
has already been stated, this will usually only apply to around two per cent of 
all pupils/5
8.48 The statement does not have any legal effect in its own right. 
However, if an ELB maintains a statement a number of statutory 
responsibilities ensue. First, the ELB is required to arrange the special

8 See para. 8.50.
89 Code of Practice, para. 4.14.
90 Education (SEN) Regulations 1994, reg.II.
91 Committee of Enquiry into the Education of Handicapped Children and Young People (1978) 

Cmnd 7212, at para. 3.31.
92 Code of Practice, para. 3.15.
93 Art. 16( 1) of the 1986 Order.
94 Code of Practice, para. 4.1.
95 Ibid para. 2.2.
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educational provision indicated in the statement.96 Where some of that 
provision is in an ordinary school, the ELB is under a duty to ensure that the 
school makes the provision required.97 The ELB may also (but is not obliged 
to) arrange any non-educational provision as it considers appropriate.98 The 
ELB’s obligation to arrange the provision specified in the statement does not 
apply if suitable arrangements have been made by the child’s parents. The 
ELB should, however, take steps to ensure that the education is suitable. 
Moreover, the obligation to maintain the statement persists and must be 
reviewed annually.
8.49 If a grant-aided school is named in the statement the Board of 
Governors is required to admit the child to the school.99 This is 
notwithstanding the fact that the admission of the child may cause them to 
exceed their statutory admissions or enrolment number. In such cases, the 
Board of Governors does not have to apply for Departmental approval to 
exceed its number. The duty to admit the child does not, however, affect their 
power to expel or suspend a child who is already a pupil at the school.

PROCEDURE FOR MAKING A STATEMENT

Copy of proposed statement
8.50 Before it makes a statement, the ELB must serve the child’s parent with 
a copy of the proposed statement and a written notice which explains the 
procedure to be followed including the parent’s right to express a preference 
as to a school and to make representations.100 The notice which accompanies a 
copy of the proposed statement must be in a form corresponding to that set out 
in Part A of the Schedule to the Education (Special Educational Needs) 
Regulations (NI) 1997.101 The copy of the proposed statement should not 
specify the school which the ELB considers appropriate or any other provision 
other than in a school or institution.102 If the ELB were to specify the provision 
which it considers appropriate, it might pre-empt the exercise of parental 
choice.

Time limits
8.51 There are statutory time limits which prescribe when a copy of the 
proposed statement must be issued. If an ELB considers it necessary to make 
a statement, it must serve the child’s parent with a copy of the proposed 
statement within 18 weeks from the date on which it served a notice of a 
proposed assessment under article 15(1) of the 1996 Order or received a 
request from a parent for an assessment under article 20(1).103 An ELB does 
not have to comply with the time limit if it is impractical to do so because: (i)

96 Art. 16(5) of the 1996 Order.
17 R v Secretary of State, ex parte E [1992] 1 FLR 377.

98 Art.l6(5)(a)(ii) of the 1996 Order.
99 Art. 10 of the 1997 Order.
100 Sch. 2 para. 2 to the 1996 Order.
101 Reg. 10 of the Education (SEN) Regulations (NI) 1997.
102 Sch. 2 para. 2 to the 1996 Order.
103 Education (SEN) Regulations (NI) 1997, reg. 9A(l)-(2) as substituted by the Education 

(SEN) (Amendment) Regulations (NI) 1998, reg. 2.
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after receiving advice under regulation 5, it is necessary for the ELB to seek 
further advice; (ii) the child’s parent has indicated that he or she wishes to 
provide advice after six weeks from the date on which the request for advice 
was received and the ELB has agreed to consider such advice before 
completing the assessment; (iii) the ELB has requested advice from the 
principal of the school during a period beginning one week before any date on 
which the school was closed for at least four weeks and ending one week 
before the date it re-opens; (iv) the ELB has received advice from a health and 
social services authority and the authority has not complied with the request 
within six weeks; (v) exceptional circumstances affect the child or his parent 
within the 18 week period; (vi) the child or his parent is absent from the area 
of the ELB for a continuous period of not less than four weeks during the 18 
week period; or (vii) the child fails to keep an appointment for an examination 
or test during the 18 week period.104 A report by the Comptroller and Auditor 
General found that in the periods 1994 - 1995 and 1996 -1997, no ELB had an 
average which came remotely near this target period.105 In the light of this, the 
Northern Ireland Affairs Committee has recommended that ELBs should 
review their practices and procedures immediately with a view to ensuring 
that as many cases as possible are completed within the 18 week time limit.106

Preference as to school
8.52 One of the key objectives of the 1996 reforms was to increase parental 
involvement in the statementing procedure. Parents must be given an 
opportunity to express a preference as to the grant-aided school that they wish 
their child to attend along with the reasons for that preference.107 This 
preference must be expressed within 15 days of the notice of the proposed 
statement or a meeting with the ELB.108 The ELB must comply with the 
parent’s preference unless the school is unsuitable for the child or the child’s 
attendance would be incompatible with the provision of efficient education for 
other children at the school or the efficient use of resources.109
8.53 The legislation places a qualified duty on ELBs to offer children with 
special needs integrated education in ordinary schools. ELBs are under a duty 
to provide education in an ordinary school provided that this is suitable to the 
child’s needs and compatible with the interests of other pupils and the efficient 
use of resources."0 In certain circumstances parents may have strongly held 
opinions that their child should attend a special school rather than an ordinary 
school. However, in a judgment of the English High Court, Slade J suggested 
that where the conditions about the child’s needs and efficiency are satisfied it 
is “the statutory duty of the local authority to secure the education of the child 
at an ordinary school; no question of sending a child to a special school in

104 Ibid reg. 9A(3).
105 Comptroller and Auditor General for Northern Ireland, Report on Special Educational Needs 

HC898 (1997-1998), paras. 3.35-36.
106 Northern Ireland Affairs Committee, Public Expenditure in Northern Ireland, Session 1998- 

99, HC33 and 317, 1032 i-ii (1997-98), para. 35.
107 Sch. 2, para. 3(1) to the 1996 Order.
108 IbidScU. 2, para. 3(2).
109 Ibid Sch. 3. para. 3(3).

Ibid an. 1.
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these circumstances can arise”."1 On the other hand, the statutory emphasis on 
provision in ordinary schools may be of some assistance to parents who want 
their child to attend ordinary schools. However, the broad scope of the 
qualifications may mean that the ELB may legitimately determine that the 
child should be educated in a special school rather than a mainstream school.
8.54 Before it specifies a grant-aided school in a statement the ELB must 
consult the Board of Governors of that school."2 Boards of Governors cannot 
refuse to admit a child if the school is specified in the statement. It will not 
usually be appropriate that a child with special educational needs will specify 
a grammar school. However, it is possible, for instance where a child with 
normal intelligence has physical disabilities. If the school is outside the ELB’s 
area it must also consult the ELB responsible for that area."3

Parental representations
8.55 The parent has a right to make representations to the ELB about the 
content of the statement. These must be made within 15 days of the written 
notice of the proposed statement or the meeting with the ELB. The parent may 
also request a meeting with an officer of the ELB. The request must be made 
within 15 days of the written notice of the proposed statement. If, after the 
meeting, the parent disagrees with any part of the assessment the parent can 
request that the ELB arrange a meeting with the person responsible for 
advising the ELB on the child’s needs."4 Such a request must be made within 
15 days of the original meeting with the ELB."5

Making the statement
8.56 The ELB cannot make a statement until it has considered parental 
representations."6 This means that the ELB must wait until 15 days after the 
notice or any meetings. The statement may be in the form proposed or may be 
amended in the light of the representations. A copy of the statement must be 
served on the child’s parent.1 7 The ELB must also give the parent written 
notice of his right of appeal to the SENT and the name of the person from 
whom he can seek information and advice about the child’s special 
educational needs. The ELB is not under any statutory time limit to complete 
the statement. The Code of Practice recommends that it should be completed 
within eight weeks."8 In contrast in England and Wales LEAs are under a 
statutory duty to produce a final copy of the statement within eight weeks of 
the issue of the proposed statement."9

FORM AND CONTENT OF THE STATEMENT

! 11 R\! Surrey County Council, ex parte H [ 1983] LGR 219, at p. 231.
112 Sch. 2, para. 3(4) to the 1996 Order.
113 Ibid Sch. 2, para. 3(4).
"A Ibid Sch. 2, para. 4.(2).
115 Ibid Sch. 2, para. 4(6).
116 Ibid Sch. 2, para. 5.
117 Ibid Sch. 2, para. 6.
118 Para. 3.37.
119 Education (SEN) Regulations 1995, reg. 14.
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8.57 A statement made under article 16 of the 1996 Order must be in a 
form which substantially corresponds to that in Part B of the Schedule to the 
Education (Special Educational Needs) Regulations (NI) 1997. In v 
Secretary of State for Education, ex parte E the statement was likened to a 
medical diagnosis and prescription.120 This is because the content of the 
statement falls into one of two categories. The first is the ELB’s assessment of 
the child’s needs. The second is the educational provision which will be made 
to provide for those needs.121
8.58 The statement usually has six categories: (i) an introduction 
containing personal details; (ii) details of the learning difficulties; (iii) special 
educational provision; (iv) the type of placement required to meet the special 
educational provision; (v) the child’s non-educational needs; and (iv) non- 
educational provision. All advice obtained during the assessment process must 
be attached as appendices to the statement. The statement should include 
details of all special needs provision to be made for the child, even where 
some of that provision is to be made by an ordinary school.122
8.59 The Code of Practice states that ELBs should draft “clear, 
unambiguous statements”.123 However, questions can arise as to the level of 
detail contained in the statement. In Z, v Salford CC, ex parte L the Court of 
Appeal said that the statement should not be too specific or too precise.124 It is 
accepted that the statement may be less specific about the provision to be 
made when the child is to be educated at a special school.125

CHANGES TO THE STATEMENT: REVIEW, AMENDMENT AND
TERMINATION

Review
8.60 A statement must be reviewed at least every 12 months.126 The 
reviews are intended to assess the child’s progress, review the special 
provision to be made for the child and consider whether it might be 
appropriate to cease to maintain or to amend the statement.127 The precise 
requirements regarding review depend on the age of the child (i.e. whether 
they are over or under the age of 14) and whether or not they attend school. If

120 At p. 388.
121 Art. 16(3) of the 1996 Order.
122 /? v Secretary of State for Education and Science, ex parte E [1992] 1 FLR 377 where the 

child had literacy and numeracy skills but the statement only referred to the literacy skills 
because the problems with numeracy could be met by the school.

123 Para. 4.19.
124 [1998] ELR 28.
125 R v Coupland(\9%) unreported.
126 Art. 19(5)(b) of the 1996 Order.
127 Code of Practice, para. 6.3.
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a child does not attend school, the review will be organised by the ELB.128 
School principals are required to arrange a review for children aged under 14 
attending their school.129 Children aged over 14 have a special review which 
will prepare a transitional plan for the child’s post school years.130

Amendments
8.61 The ELB may only amend the statement if it follows the procedure set 
out in the legislation.131 The ELB must serve a notice on the parents which 
informs them of the proposed amendment and their right to make 
representations. The parent may make representations within 15 days. The 
ELB must consider these representations and then give the parent written 
notice of its decision. It must also notify the parents of their right to appeal if 
the ELB has amended the description of the assessment of the child’s needs or 
the special educational provision. Any amendment must be made within eight 
weeks of sending the letter of proposal to the parents
8.62 Parents can request that the school named in the statement is changed 
to another grant-aided school chosen by them.132 Such a request can only be 
made 12 months after: the service of the copy of the original statement; a 
previous request for a change of school; the service of a notice of amendment 
to the statement; or the conclusion of an appeal to the SENT, whichever date 
is later. The ELB must comply with the request unless the school is unsuitable 
for the child or the child’s attendance would be incompatible with the 
provision of efficient education for the other pupils or the efficient use of 
resources. If the ELB proposes to comply with the request it must consult the 
Board of Governors for the school and, if the school is outside its area, the 
ELB in whose area the school is situated. If the ELB decides not to comply 
with the request, it must notify the parents and inform them of their right to 
appeal to the SENT. In either case there is no statutory requirement as to the 
time within which the ELB should respond to the request. The Code states that 
parents should normally be told within eight weeks.133 In England and Wales 
this is a statutory requirement.134

Termination of the statement
8.63 The ELB will cease to maintain a statement in a number of 
circumstances.'35 The first is at the end of the term during which a school 
pupil attains his or her nineteenth birthday. The second is where they are 
directed to cease to maintain the statement by the SENT. In addition, the ELB 
can decide not to maintain the statement where it considers that it is no longer

128 Reg. 15 of the Education (SEN) Regulations (NI) 1997 and Code of Practice, paras. 6.17 and 
6.18.

129 Reg. 13 of the Education (SEN) Regulations (NI) 1997 and Code of Practice, paras. 6.4-6.16.
130 Reg. 14 of the Education (SEN) Regulations (NI) 1997 and Code of Practice, paras. 6.35- 

6.48.
131 Sch. 2, paras. 9-10 to the 1996 Order.
132 Ibid Sch. 2, para.8
133 Para. 6.4.
134 Education (SEN) Regulations 1994, reg. 14(5).
135 See the Code of Practice, paras. 6.28 and 6.29.
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necessary to maintain it.136 In such cases it must give the parents two months 
notice of its decision and inform them of their right to appeal this decision to 
the SENT.

SPECIAL EDUCATIONAL NEEDS TRIBUNAL
8.64 The 1996 Order established a new independent tribunal, the SENT, to 
which parents can appeal many of the decisions relating to the statements of 
children with special educational needs. The SENT has been in operation in 
Northern Ireland since September 1997. Prior to that dissatisfied parents had 
a right of appeal to the Department under Schedule 11 to the 1986 Order. This 
was generally considered to be unsatisfactory given the complexity of the 
issues involved. The new tribunal is different from the education tribunals 
operated by ELBs in a number of respects. The tribunal operates centrally 
under an independent President; the chairpersons are legally qualified; and the 
tribunal’s powers and procedure are set down in regulations.
8.65 It is too early to ascertain the impact which the SENT will have in 
Northern Ireland. However, some indication of its likely success can be 
derived from its sister tribunal which has been operating in England and 
Wales since 1994. A major survey into its operation in 1996 found that as a 
whole the tribunal was “making an important contribution to enabling many 
more parents and...their children than before to secure access to justice in 
respect of disputes for SEN issues”.137 There were, however, some concerns 
about the tribunal’s operation including the variation in practice between 
tribunals as well as the impact on education authority resources of tribunal 
decisions.

Composition
8.66 The SENT is headed by a President of the Tribunal appointed by the 
Lord Chancellor.138 The current president is Mr Aidan Canavan. The tribunal 
has three members, a legally-qualified chairperson and two other members. 
The chairman is appointed by the Lord Chancellor and the lay members are 
appointed by the Department.139 At each hearing the chairman may be the 
President or a person selected from the chairman’s panel by the President. 
The lay members will also be selected by the President.140 If, at or after, the 
commencement of any hearing a member of the tribunal other than the 
chairman is absent, the hearing may, with the consent of the parties, be 
conducted by the two other members. In that event the tribunal shall be 
deemed to be properly constituted and the decision of the tribunal shall be 
taken by the two members.141

Grounds for appeal
8.67 A child’s parent can appeal to the SENT on one of five grounds:

136 Sch. 2, para. 11 to the 1996 Order.
137 Harris. Special Educational Needs and Access to Justice (1997) p. 193.
138 Art. 22(2) of the 1996 Order.
'i9 Ibid an. 22(2)(b)-(c).
140 Reg. 4 of the Special Educational Needs (Tribunal) Regulations (NI) 1997.
141 Ibid reg. 28(5).
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(i) The ELB has refused to assess the child'42

Parents do not have a right to appeal a decision by an ELB to assess a child 
under article 15 of the 1996 Order. The need to understand the child’s 
educational abilities overrides the parents’ wishes in this respect. Parents do, 
however, have a right to appeal a decision by an ELB not to assess. This arises 
where the parents have asked the ELB to assess the child’s needs and there has 
not been an assessment in the previous six months.143 The right of appeal 
includes a request where the child already has a statement. On appeal the 
SENT can dismiss the appeal or order the ELB to arrange a statutory 
assessment. The European Commission on Human Rights did not intervene in 
a case where an LEA decided not to assess a child.144

(ii) The ELB has decided not to make a statement'45

ELBs are not under a duty to make a statement for every child who has special 
educational needs.146 Moreover, there is no specific statutory test for 
determining which children will be the subject of a statement and which 
children will not. The legislation gives ELBs a broad discretion to determine 
whether “it is necessary for the board to determine the special educational 
provision which any learning difficulty he may have calls for”.147 However, it 
seems clear that the ELB will only make and maintain a statement when it 
considers that it should make arrangements for the child’s needs and that will 
normally only be the case where the child’s needs cannot be met in the 
resources available to ordinary schools.148 In a judgment of the English High 
Court, Dillon J described the position in relation to statements as follows:

“The issue of a statement is an indication that the authority 
accept that the child’s needs are such as to require their 
intervention to secure provision which is not normally available 
in ordinary schools in the area.”149

The Code makes it clear that this will normally only apply to around two per 
cent of children. A parent who wishes to appeal on the basis that their child 
should be the subject of a statement would have to try to establish that the 
special educational provision which their child’s learning difficulty calls for 
cannot be met by ordinary schools and requires some intervention by the ELB.

(Hi) The parents are dissatisfied with the contents of the statement 
The content of the statement can be appealed when the statement is first made 
or when it is amended or where, after a statutory assessment, the ELB decides

142 Art. 20(2)-(3) of the 1996 Order.
143/to art. 20(3).
144 SP v United Kingdom (1997) 23 EHRR 139.
145 Ibid an. 17(2)-(3).
146 R v Secretary of State for Education and Science, ex parte Lashford [ 1988] 1 FLR 72.
147 Art. 16(1) of the 1996 Order.
148 However, see R v Secretary of State for Education and Science, ex parte E [1992] 1 FLR 

377, where Staughton LJ suggested that a statement could be made even where the ordinary 
school was able to provide for the child wholly from its own resources.

'49 /? v Secretary of State for Education and Science, ex parte Lashford [1988] 1 FLR 72.
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not to amend the statement.150 On appeal the SENT may dismiss the appeal, 
order the ELB to amend the statement or order the ELB to cease to maintain 
the statement. There are various aspects of the statement which may give rise 
to dispute: the appeal may relate to the description of the assessment of the 
child’s needs; the educational provision indicated in the statement; or the fact 
that no school is named in the statement. In practice, parents are most likely 
to be unhappy with some aspect of the provision being made. This could be 
the level of provision, for example the number of hours of remedial teaching 
the child is receiving. However, the one aspect of the statement which appears 
to have given rise to most of the litigation in England and Wales is the choice 
of school. This is considered separately below.

(iv) The choice of school
There are two ways in which a parent can appeal the school named in the 
statement. The first arises under article 18 of the 1996 Order which is 
described in the previous paragraph. In such appeals the SENT will not order 
the ELB to specify a school in the statement unless the parent has expressed a 
preference for that school under the procedures in Schedule 2, paragraph 3 to 
the 1996 Order or if during the proceedings the parent, ELB or both have 
proposed the school. In effect this means that the tribunal cannot name a 
school for the child on its own initiative. The second way in which an appeal 
arises is under Schedule 2, paragraph 8 to the 1996 Order where a parent 
applies for a change in the school named in the statement and the ELB refuses. 
In such cases the tribunal may dismiss the appeal or order the ELB to 
substitute the name of the school specified by the parent.151
Parents will often have very strong feelings about the school that they wish 
their child to attend. ELBs must consider the parents’ representations before 
making any determination.152 Moreover, the legislation gives parents a specific 
right to express a preference for the grant-aided school which they wish their 
child to attend. The ELB must comply with this preference unless the school 
is unsuitable to the child’s age, ability or aptitude or to his special educational 
needs or the attendance would be incompatible with the provision of efficient 
education for the children with whom he would be educated or the efficient 
use of resources.153 ELBs are also under a duty to ensure that the child is 
educated in an ordinary school provided that this is compatible with him 
receiving the special educational provision which his learning difficulty calls 
for, the provision of efficient education for the children with whom he will be 
educated and the efficient use of resources.15” Disputes can arise in a number 
of ways.
First, parents may wish their child to attend a different grant-aided school 
from that proposed or named in the statement. In such cases due regard will be 
had to the reasons for their preference, for example religious convictions, 
siblings, travelling distance. Secondly, parents may wish their child to attend 
an ordinary school but the statement specifies a special school. In such cases

l50Art. 18(1) of the 1996 Order.
151 Ibid Sch. 2, para. 8(5).
152 Ibid Sch. 2, para. 5(1).
153 Ibid Sch. 2, para. 3.
154 Art. 7 of the 1996 Order.
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parents will be assisted by the statutory duty in article 7 of the 1996 Order. 
However, it will be open to the ELB to show that: it is not suitable for the 
child; not fair to the other children at the school children; or not financially 
viable. Thirdly, parents may wish their child to attend a special school but the 
statement specifies an ordinary school. In such cases the parents will have to 
prove that the child’s needs cannot be met in an ordinary school even with 
extra resources from the ELB. Finally, an issue may arise over the parent’s 
desire to send their child to a private fee-paying school. The duty to comply 
with the parental preference only applies to grant-aided schools. However, 
ELBs have a discretion to pay expenses for a child attending a private school. 
This is contained in articles 11 and 12 of the 1996 Order which are considered 
further at paragraphs 8.102-8.105. A strong case would have to be made that 
education at an independent school was the best or only way of meeting the 
child’s educational needs. However, it should be noted that the ELB is not 
under a duty to finance the best education possible. At the same time it must 
not rule out consideration of independent options.155
There have been several instances in which parents have complained that a 
refusal to provide their child with a place in a particular school or type of 
school has amounted to a breach of Article 2 of the First Protocol of the 
ECHR. None of these cases have met with success before the European 
Commission on Human Rights. In particular, it has not been considered to be 
a breach of the ECHR for the United Kingdom to refuse to pay for a dyslexic 
child to have an education in a private school156 nor to place a child with 
special needs in a special rather than mainstream school.157

(v) The ELB has decided to cease to maintain the statement 
An ELB may cease to maintain a statement only if it is no longer necessary to 
maintain it. The parent’s arguments in such cases will therefore be similar to 
those considered above under the appeal concerning a failure to make a 
statement. The difference in such cases will be that the parents will often be 
arguing that circumstances have not changed sufficiently for the statement to 
be withdrawn. The tribunal can dismiss the appeal or order the ELB to 
continue to maintain the statement in its existing form or with such 
amendments as the tribunal may determine.159

The procedure for appeal
Notice of appeal by the parent
8.68 In order to initiate an appeal, the parent must serve a signed notice of 
appeal which indicates that the notice is a notice of appeal and which includes 
personal details, the name of the ELB which made the decision and the date

155 See R v Hampshire Education Authority, ex parte J [1985] 84 LGR 547, where it was 
successfully argued in relation to English legislation that the authority had fettered its 
discretion in refusing to consider independent schools unless it could be shown that grant- 
aided schools were unsuitable.

156 Simpson v United Kingdom (1989) 64 DR 188.
157 PD v United Kingdom (1989) 62 DR 292 and SP v United Kingdom (1997) 23 EHRR 139.
158 Sch. 2, para. 11 to the 1996 Order.
159 Ibid Sch. 2, para. 11(3).
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on which the parent was notified of it, the grounds of appeal and, if the parent 
is looking to change the school in the statement, the name and address of the 
proposed school.16® The notice must be accompanied by a copy of the notice of 
the disputed decision and where the appeal relates to the content of the 
statement or a change of the named school, a copy of the statement.161 The 
notice of appeal must be delivered to the secretary of the tribunal no later than 
the first working day after the expiry of two months from the date on which 
the ELB gave notice that he had a right of appeal.162 The parent may at 
anytime before the hearing of the appeal withdraw his appeal by sending the 
secretary to the tribunal a signed notice stating that he withdraws the appeal. 
He may also withdraw the appeal at the hearing.163

Representation at hearing
8.69 The notice of appeal may state the name, address and profession of 
any representative of the parent to whom the tribunal should send notices or 
replies concerning the appeal instead of the parent.164 Where this has not been 
included in the notice, the parent can notify the secretary to the tribunal of the 
use of a representative any time before the hearing and may change the 
representative at any time.165 The parent may also conduct the case themselves 
with assistance from one person (if so desired) or may be represented by one 
person. The President may give permission before the hearing or the tribunal 
may give permission at the hearing for the parent to be assisted or represented 
by more than one person.

The reply by the ELB
8.70 An ELB which receives a copy of the notice of appeal must deliver a 
written reply to the secretary of the tribunal acknowledging service of the 
notice of appeal.166 This must state whether or not it intends to oppose the 
appeal and the grounds on which it relies and the name and profession of the 
ELB representative dealing with the appeal and the address for service. The 
reply must also include a statement summarising the facts relating to the 
disputed decision, the reasons for the decision and all the written evidence 
which the ELB wishes to submit to the tribunal. The reply must be signed by 
an officer of the ELB and delivered to the secretary not later than 20 working 
days after the date on which the notice of appeal was received by the ELB. 
The reply may be amended and further evidence submitted in exceptional 
cases with the permission of the President before the hearing or the tribunal at 
the hearing.167 If no reply is received by the secretary within the specified time 
or if the ELB states in writing that it does not intend to resist the appeal or if it

160 Reg. 7(1 )(a) of the Special Educational Needs (Tribunal) Regulations (NI) 1997.
161 lbidK%. 7(1 )(b).
162 Ibid reg. 7(3).
163 Ibid reg. 9.
164 Ibid reg. 7(1 )(c).
165 Ibid reg. 11.
166 Ibid reg. 12.
167 Ibid reg. 13.
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withdraws its opposition to an appeal, the tribunal will determine the appeal 
without a hearing or hold a hearing at which the ELB is not represented.168

Parent’s response to the reply
8.71 If an ELB delivers a reply to the notice of appeal the parent may 
submit a written response to that reply within 15 days from the date on which 
the parent receives a copy of the reply.169 This will include all written evidence 
which the parent wishes to submit at the tribunal. However, in exceptional 
cases, the parent may with the permission of the President before the hearing 
or the permission of the tribunal at the hearing amend the notice of appeal or 
any response or submit further evidence.
Pre-hearing procedures
8.72 The secretary of the tribunal is responsible for acknowledging the 
notice of appeal and for serving the relevant documents.170 The secretary must 
ensure that the notice of appeal is correct and that the appeal is within the 
tribunal’s jurisdiction. The secretary is responsible for making a number of 
enquiries including whether the parties intend to attend the hearing, be 
represented, wish the hearing to be in public, intend to call witnesses, require 
the assistance of an interpreter or wish any other person to be in attendance if 
the hearing is to be in private.171 The President has a number of powers which 
enable him to give directions requiring additional material and the production 
of documents as well as the summoning of witnesses.172

The hearing
8.73 The tribunal may determine an appeal or any particular issue on an 
appeal without a hearing if the parties agree in writing, where the parties have 
not complied with directions and where the ELB does not resist the appeal or 
withdraws its opposition to the appeal.173 In such cases the issues will be 
determined on the basis of the written evidence submitted to the tribunal.174 In 
all other cases there will be an oral hearing.
8.74 The hearing may be held in public if both the ELB and the parent 
request this or the President orders it before the hearing or the tribunal orders 
it at the hearing. In practice this is unlikely to occur as the parties are usually 
keen to protect the child’s privacy. Hearings are therefore normally held in 
private, that is only the authorised parties will attend.175 Apart from the parties 
their representatives and witnesses, those in attendance may include parents 
who are not parties to the appeal, the clerk and secretary to the tribunal, the 
President and any tribunal members not sitting, any person undergoing 
training as a panel member or clerk and an interpreter. The tribunal may with 
the consent of the parties present permit other persons to attend the hearing.

168 Ibid reg. 14.
169/6/a'reg. 8.
170 Ibid reg. 16.
171 Ibid reg. 17.
172 Ibid regs. 20-23.
173 Ibid reg. 25.
174 Ibid reg. 27(2).
175 Ibid reg. 26.
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None of those attending apart from the parties, the clerk and an interpreter 
may take any part in the hearing or the deliberations of the tribunal. The 
tribunal may exclude any person whose conduct has disrupted or is likely in 
the opinion of the tribunal to disrupt the hearing.176
8.75 The legislation does not mention the child whose needs are subject to 
discussion. The child does not therefore have an automatic right to be present 
at the hearing, a position which is arguably in contravention of Article 12 of 
the United Nations Convention on the Rights of the Child.177 In practice, the 
child can attend a hearing in one of two ways: (i) as a witness; or (ii) as a 
person whom the tribunal has allowed to attend at the request of the parent 
under regulation 17(b) of the Special Educational Needs (Tribunal) 
Regulations (NI) 1997. Evidence from Great Britain indicates that few 
children do attend hearings.178 In fact, there is some dispute as to whether it is 
advisable for a child to attend hearings. On the one hand, the child may well 
have a significant input into the proceedings and their attendance will give the 
tribunal a chance to directly observe the child. On the other hand, tribunal 
venues may not cater for children and young children may become restless 
during the procedures and disrupt the hearing. More significantly perhaps, 
there are concerns over the psychological impact which the evidence of a 
child’s learning difficulties may have on the child.179 As a compromise some 
advisers recommend that a child with sufficient understanding should send a 
letter or a video to the tribunal outlining their views as part of the written 
evidence.
8.76 If a party fails to attend or be represented at a hearing the tribunal may 
adjourn the hearing or if it is not satisfied that there is sufficient reason for the 
absence, determine the hearing in the party’s absence.180 If the tribunal is 
disposing of the appeal in the absence of any party it will consider any written 
submissions made by the party along with notice of appeal, replies by the ELB 
and responses by the parent.

Procedure at hearing
8.77 The conduct of the hearing is at the discretion of the tribunal which 
must, in so far as it is appropriate, seek to avoid formality in the 
proceedings.181 The tribunal will determine the order in which the parties are 
heard and the issues determined and shall explain this to the parties at the 
beginning of the hearing. The tribunal may, if it is satisfied that it is just and 
reasonable to do so, permit a party to rely on grounds not stated in his or her 
notice of appeal, reply or response and to adduce evidence not presented to the 
ELB before or at the time it took the disputed decision.

176 Ibidreg. 26(4).
177 See further para. 1.48.
178 In one study, children were present in only 10 out of 118 hearings observed. See, Harris, 

Special Educational Needs and Access to Justice (1996) p. 146.
179 See, House of Commons Education Committee, Second Report (1995-6), Special 

Educational Needs: The Operation of the Code of Practice and the Tribunal, HC 205, 
Minutes of Oral Evidence, per T. Aldridge QC, President of the GB SENT.

180 Reg. 27 of the Special Educational Needs (Tribunal) Regulations (NI) 1997.
181 Ibid reg. 2%.
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8.78 The tribunal may receive evidence of any fact which appears to the 
tribunal to be relevant. The parties are entitled to give evidence, call and 
question witnesses and to address the tribunal both on the evidence and 
generally on the subject matter of the appeal.182 Neither party is entitled to call 
more than two witnesses to give evidence orally unless the President has given 
permission prior to the hearing or the tribunal gives evidence at the hearing. 
Evidence may be given orally or by written statement but the tribunal may at 
any stage of the hearing require the personal attendance of the maker of any 
written statement.183 The tribunal may require any witness to give evidence on 
oath or affirmation or may require any evidence given by written statement to 
be given by affidavit.

Decision of the tribunal
8.79 When the tribunal is arriving at its decision it must order all parties to 
withdraw except for those employed by the tribunal or attending for training. 
The decision may be taken by a majority and where the tribunal is constituted 
by two members the chairman will have a casting vote. The decision may be 
given orally or reserved and shall be recorded in a document which will 
include a statement (in summary form) of the reasons for the decision. In 
practice oral decisions are not given. The decision should not indicate that a 
decision was taken by a majority, if that was the case. The decision will be 
recorded and a copy sent to each party accompanied by guidance about the 
circumstances in which there is a right to appeal and the procedures to be 
followed. It is notable that the legislation does not give the tribunal a specific 
means of enforcing a decision. If the ELB fails to implement a decision, one 
possible avenue of redress for parents would be a complaint to the Department 
under article 101 of the 1986 Order.

Review of the tribunal or President’s decision
8.80 A party may apply to the secretary of the tribunal for the decision of 
the tribunal to be reviewed on the grounds that: it was wrongly made as a 
result of an error on the part of the tribunal staff; a party who was entitled to 
be heard at a hearing but failed to appear or be represented had good and 
sufficient reason for failing to appear; that there was an obvious error in the 
decision of the tribunal; or the interests of justice require.184 The tribunal may 
also of its own motion review its decision on any of these grounds. An 
application for review must be made within 10 working days of the decision 
being sent to the parties and shall state the grounds in full. An application may 
be refused if it has no reasonable prospect of success. If it is not refused the 
review will be determined by the original tribunal or if that is not practicable, 
another tribunal appointed by the President. On review the tribunal may set 
aside its previous decision and substitute such decision as it thinks fit or order 
a rehearing before either the same or a differently constituted tribunal.

182 Ibidreg. 29.
183 Evidence can only be given by written statement if it was submitted with the notice of appeal 

or in accordance with regs. 8, 12 or 13 (the response, reply or amendments respectively).
184 Ibidreg. 31
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8.81 The President may review his decision on the application of either 
party or his own motion if he is satisfied that the decision was: wrongly made 
as a result of an error or the part of tribunal staff; there was an obvious error in 
the decision; or the interests of justice require.185 An application for review 
must be made within 10 working days of the date of notification stating the 
grounds in full. The parties are entitled to be heard on any application or 
proposal for review. The review will be determined by the President who may 
vary the decision or set it aside.

APPEAL FROM THE TRIBUNAL
8.82 The decision of the SENT may be appealed to the High Court on a 
point of law.186 Alternatively, the parent can ask the SENT to sign and state a 
case for the opinion of the High Court. The procedure to be followed is not 
specified in the legislation. However, it appears that an action should be 
brought under Order 56 of the Rules of the Supreme Court.187 In such cases an 
appeal must be made within 21 days of the notice of the SENT’s decision. The 
parties to the appeal will be the parents and the ELB. The child is not a party 
to the appeal.188 In an English case it was suggested that the appropriate 
respondent was the chair of the tribunal not the tribunal itself.189
8.83 There are no specific grounds for appeal other than that there must be 
a point of law rather than an issue of fact in dispute.190 In Russell v London 
Borough of Kingston the jurisdiction of the court in SENT appeals was 
described as follows:

“...whether the tribunal, in making its decision, applied the 
correct principles of law, whether it failed to take account of any 
relevant matter, whether it took into account any immaterial 
factor and whether it reached a decision which was irrational, in 
other words on which no tribunal could reasonable have 
reached.”191

The appeal may also concern allegations of breach of the duty of fairness.192 
The appeal to the High Court covers many of the same issues which might 
previously have been challenged by way of judicial review. One consequence 
of this is that applications for judicial review will usually not be permitted 
where the statutory right of appeal exists.193 In particular, the court may not 
permit an application for judicial review which is intended to evade the 28 day 
time limit under Order 55 or to allow the applicant to claim legal aid.194 There

185 Ibid reg. 32.
186 Art. 24 of the 1996 Order.
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may, however, be exceptional cases where an application may lie by way of 
judicial review.195 Moreover, applications for judicial review will still be 
entertained in areas where there is no appeal to the High Court from its 
decision. One example of this is where the parties wish to challenge a decision 
of the secretary of the tribunal (e.g. the power to strike out an appeal on the 
grounds that it is vexatious).
8.84 One of the key issues which will determine how often the procedure is 
used will be the availability of legal aid. In judicial review cases the applicant 
is the child and it is the child’s resources which are assessed for the purposes 
of determining eligibility for civil legal aid. However, in 5 v Special 
Educational Needs Tribunal the court considered that because the right to 
appeal is vested in the parent by statute, it is the parent’s income which will be 
relevant for the purposes of calculating entitlement to civil legal aid. This has 
been criticised by the House of Commons Select Committee on Education.196 
In spite of this, a private members bill to rectify the position by giving the 
child an independent right of appeal was unsuccessful in Parliament. 97

CHILDREN FOR WHOM NO STATEMENT IS MAINTAINED

Children without statements
8.85 Approximately one fifth of all school children are expected to have 
special educational needs at some time in their school career. Although 
schools and ELBs have responsibilities to all children with SEN, the 
legislation draws a distinction between the two per cent of children who are 
statemented and the 18 per cent of children who are not. Children without 
statements are not readily identifiable either at law or in practice. The term 
“unstatemented” refers to children sandwiched between two imprecise legal 
boundaries: (i) the definition of special educational needs under article 3; and 
(ii) the decision to statement under article 16 of the 1996 Order.

Provision for children without statements
8.86 Although unstatemented children comprise the vast majority of 
children with SEN, the provision which is made for them is much less 
regulated than that of children with statements. The primary responsibility for 
meeting the needs of children who have special educational needs but are not 
statemented will fall on the Board of Governors of the school which the child 
attends. These obligations were considered earlier in this chapter.198 
Essentially a Board of Governors is under duty to use “its best endeavours” to 
ensure that the child’s needs are met. One problem is that the phrase “best 
endeavours” inevitably qualifies the obligation with the effect that governors 
are only required to do what resources permit. Thus, in contrast to children 
with statements, provision for children without statements is determined
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largely through the Code of Practice. The first three stages of the five stage 
approach relate to the provision for non-statemented children in ordinary 
schools. While the Code of Practice is useful and sensible it concentrates 
mainly on procedure and even then is not in itself legally binding.199
8.87 Problems can arise when parents are dissatisfied with the provision 
being made for their child. One difficulty is that parents do not have a legal 
right to a document which sets out the nature of the provision which the 
school intends to provide. While the Code of Practice requires schools to 
prepare individual education plans, these are drawn up by the school for the 
school. Parent’s views may be taken into account in determining the content 
of the plan but otherwise parents have no particular property in them. There is 
a very real danger that these plans may reflect what the school is currently 
doing rather than what the child’s needs require. This danger is compounded 
by the funding arrangements for SEN. While resources for children with 
statements are ring-fenced, all schools receive a proportion of their funding for 
meeting the needs of children without statements. Schools have a wide 
discretion as to how this money may be spent. Disputes can arise if the school 
states that it does not have the resources to provide additional support for the 
child but the ELB is satisfied that the child should not be statemented.200

Avenues of redress for dissatisfied parents
8.88 The legislation does not provide the parents of non-statemented 
children with a specific right of appeal if they are dissatisfied with the 
provision that is being made for their child. When this general lack of 
accountability towards children without statements was queried in the House 
of Commons Education Committee, the Department of Education argued that 
procedures existed for ensuring proper provision; in particular it pointed to the 
fact that schools are required to have a policy on special education and report 
on that policy at annual parents’ meetings, and that schools would be 
inspected every four years.201 The Committee was not satisfied with the 
Department’s response; it considered the meetings were too sparsely attended 
and inspections too infrequent to have a significant impact on the level of 
accountability. Moreover, the general nature of the meetings and inspections is 
unlikely to be of significant benefit to a parent with a grievance about the 
treatment of an individual child. However, in spite of a lack of designated 
means for challenging decisions about children without statements, there are a 
number of strategies a dissatisfied parent might adopt.
8.89 The obvious way to effect change would be to get the child 
statemented. Parents have a right to appeal to the SENT if they think that their 
child should be the subject of a statement and the ELB has refused to make a 
statement.202 In most cases there will be little prospect of a statement being 
made. Instead, an appeal against a refusal to issue a statement may - along

199 See para. 8.24.
200 House of Commons Select Committee on Education, Second Report (1995-6) Special 
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with a request for a formal assessment of the child’s needs - have more value 
as a tactical move since the information gathered in the assessment process 
may inform, and perhaps exert subtle pressure on a school in relation to the 
decisions to be taken by the school about the child’s needs. Secondly, there 
may be a possibility of a complaint to the curriculum appeal tribunal.203 The 
legislation specifies that each pupil should be “taught” the compulsory 
contributory subjects within each area of study.204 Pupils may only be excepted 
from such study in prescribed circumstances. In situations where the child’s 
special needs are such that he is not able to participate or be “taught” in 
accordance with the Northern Ireland curriculum, the parents might be able to 
complain to the curriculum complaints tribunal that the Board of Governors 
has failed to discharge its statutory duties. Thirdly, the parents may complain 
to the Department where the ELB or a voluntary school has acted 
unreasonably or failed to discharge its functions.205 Fourthly, there may be a 
possibility of an action for judicial review if the Board of Governors has acted 
unlawfully, unreasonably or unfairly. The success of such an action, however, 
will be hindered by the broad scope of the statutory obligations towards 
children who are not the subject of a statement. In any case the judicial review 
process is unlikely to lead to a prompt resolution of the issues, which is 
probably the primary objective for parents of children in this situation. 
Finally, the parents could begin proceedings for an action in negligence, an 
option which is considered at paragraphs 8.97-8.101. Again the limitations of 
this type of action are apparent; tortious actions may result in compensation, 
but it is in the interest of all the parties that appropriate remedial action is 
taken to avoid the need for compensation

THE RESOURCE ISSUE
8.90 One of the key considerations in any decision or dispute about the 
provision for children with SEN will be resources. For instance, the main 
decision which is taken about children with SEN - the decision to statement - 
is essentially a question of resources. A child will only be statemented if the 
ELB thinks it is necessary for it to make provision for the child and this will 
only be the case where the child’s school does not have the resources to meet 
his or her needs. One consequence of this is that the funding system for 
children varies depending on whether or not the child is statemented. If a child 
who is statemented attends a mainstream school, the school will be given 
additional resources to meet the child’s needs. This money is ring-fenced and 
can only be used to meet that child’s needs. In spite of this, disputes can arise 
between parents and the ELB as to the level or type of support being provided. 
In such cases, parents have a right to appeal the contents of the statement to 
the SENT. In contrast, the position of children without statements is much less 
regulated. All schools have specific elements of their budgets reserved for 
children with special educational needs. This is intended to cover the needs of 
children without statements. However, once allocated schools have a wide 
discretion as to how to apply this money and there is little supervision of how 
the money is spent. Problems can arise if the ELB is satisfied that it has

203 Under art. 33 of the 1989 Order. See paras. 5.87-5.94.
204 Art. 6 of the 1989 Order.
205 Ibid art. 101. See paras. 2.63-2.74.
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allocated sufficient resources to the school but the school says that it cannot 
provide the additional support that the parent wants. The Northern Ireland 
Affairs Committee has recommended that schools should be required to 
publish details of how they have used the part of the delegated budget 
allocated for special educational needs.206

Statutory restrictions on resources
8.91 The issue of resources is addressed twice in the SEN legislation. Both 
restrictions apply to children with statements. The first is in relation to the 
“qualified” duty under article 7 of the 1996 Order to secure education in 
mainstream schools for statemented pupils. This applies only in so far as 
educating the child in an ordinary school is compatible with the “efficient use 
of resources”. The second restriction arises in relation to parental choice of 
school. When making a statement ELBs are under an obligation to specify the 
parent’s choice of school unless the attendance of the child at the school 
would be incompatible with the “efficient use of resources”.207 In 7? v Surrey 
CC, ex parte P the court considered that for attendance to be incompatible 
with the efficient use of resources it has to result in significant additional 
expenditure.208 In no other part of the special needs legislation is this 
qualification used expressly. However, the issue of resources has arisen in 
other contexts and in particular in areas where the word “necessary” appears 
in the legislation.

The resource issue in the courts
8.92 The issue of resources can arise in a number of instances: (i) when 
provision is being determined, that is whether a child should be statemented; 
and (ii) if he or she is statemented how much help he or she should receive. In 
R v Surrey CC, ex parte H the Court of Appeal considered that education 
authorities were only obliged to meet the needs of the child, not provide the 
best possible help.209 Slade J considered that “there is no question of 
parliament having placed the local authority under an obligation to provide 
such a Utopian system, or to educate to his or her maximum potential”.210
8.93 It was generally accepted that resources could not be used to 
determine what help was needed but instead could only be used to choose the 
most cost-effective form of provision from a series of alternatives.2" 
However, the issue was re-opened following the judgment of the House of 
Lords in 7? v Gloucestershire CC, ex parte Barry. This case, which was not 
an education case, concerned a local authority’s statutory duty to make 
arrangements for domiciliary services when satisfied that it was “necessary” to 
do so in order to meet the needs of disabled person. The House of Lords 
considered that the words “necessary” and “needs” were relative concepts

206 Northern Ireland Affairs Committee, Public Expenditure in Northern Ireland, Session 
1998.99, HC33 and 317, 1032 i-ii (1997-98) para. 47.

207 Sch. 2, para. 3(3)(b) to the 1996 Order.
208 [1997] ELR 516.
209 (1985) 83 LGR219.
210 At p. 235.
211 See R v Hillingdon LBC, ex parte Governing Body of Queensmead School [ 1997] ELR 331.
212 [1997] 2 AUER 1.
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which had to be considered in the context of the other needs and resources 
available. This meant that the authority could lawfully set eligibility criteria 
and prioritise its services according to its budget.
8.94 The House of Lords’ judgment in Barry has clear implications for 
SEN decisions regarding the making and content of statements given that both 
fall within the broad remit of social welfare provision and that the terminology 
used in the relevant statutes is similar. In particular, article 16 of the 1996 
Order only requires ELBs to make and maintain a statement if it is 
“necessary” for the ELB to determine the SEN provision which any learning 
difficulty calls for. The issue was considered directly in one SEN case prior to 
the House of Lords’ decision in Barry. In v Hillingdon LBC, ex parte 
Governing Body of Queensmead School, which followed the Court of Appeal 
ruling in Barry, the court concluded that financial constraints could be 
considered when determining how a child’s needs were to be met provided 
that they were met.213 It is unclear whether the House of Lords would interpret 
the words “necessary” differently in the SEN context.
8.95 Some guidance may be taken from the House of Lords’ decision in R 
v East Sussex County Council, ex parte Tandy.1'* This decision, which is 
considered at paragraph 2-37, concerned a clear duty to provide suitable 
education otherwise than at school for a child who was unable to attend school 
through illness. The House of Lords considered that resources were irrelevant 
to the issue of what amounted to “suitable” education. One of the factors 
which helped them to reach this decision was that resource limitations were 
expressly included in other parts of the SEN legislation (i.e. choice of school 
and duty to integrate). This is, of course, also true in relation to the decision to 
statement under article 16 of the 1996 Order and may be sufficient to 
distinguish it from the statutory duty which was considered in Barry.1'5
8.96 Problems may arise if the courts are to apply the Barry ruling in the 
SEN context, particularly after the Tandy case. If it were to be concluded that 
resources were relevant to the determination of issues under article 16, 
children without statements educated outside school under article 86 of the 
1998 Order would be in a stronger position than children with statements. 
Commentators have warned that education authorities under financial pressure 
might be tempted to divert funds from statementing in order to discharge their 
obligations in relation to children educated otherwise than at school. 6 This 
could not be what Parliament intended and may well be further grounds for a 
different approach to the meaning of “necessary” in the SEN context.

ACTIONS FOR NEGLIGENCE
8.97 A failure to identify and provide for children with special educational 
needs may result in actions for negligence. The door to such litigation was 
opened by the House of Lords’ landmark decision in A v Bedfordshire CC.1'1

213 [1997] ELR 331. See paras. 2.37-2.39.
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This was a multiple action claiming damages for breach of statutory duty in 
five cases. Three of these were concerned with education and two concerned a 
local education authority’s failure to diagnose and provide for a child with 
special educational needs. The court found that the LEAs did not themselves 
owe a duty of care to the children involved. Moreover, it considered that an 
individual did not have a right of action for breach of the LEA’s statutory 
duties in relation to SEN. However, the House of Lords did consider that other 
people working with the child such as educational psychologists and teachers 
could have a common law duty of care in such cases and that the LEA could 
be vicariously liable for the negligent actions of its employees. The import of 
this is that an ELB or other educational employer may be vicariously liable if 
one of its employees fails to identify and make appropriate provision for a 
child with special educational needs.
8.98 One of the cases which emanated directly from the House of Lords’ 
decision was Christmas v Hampshire CC, in which the plaintiff sought 
damages for an LEA’s failure to detect and address his dyslexia.218 The High 
Court dismissed the claim for damages because it was not convinced on a 
balance of probabilities that there was a want of care on the part of the LEA’s 
advisory teacher service. However, in a different case Phelps v London 
Borough of Hillingdon, an LEA was ordered to pay damages of over £45,000 
to a former pupil whose dyslexia one of its educational psychologists had 
failed to diagnose.219 The High Court’s decision was subsequently overturned 
in the Court of Appeal.220 The Court of Appeal cited a number of policy 
reasons in support of its conclusion. These included: the costs of vexatious 
claims; the involvement of parents in the procedures; the availability of 
alternative remedies; and the danger that schools might engage in defensive 
teaching. In a subsequent appeal the House of Lords reinstated the award for 
damages, dismissing the argument that such cases should be excluded on the 
grounds of public policy alone.221 Lord Slynn of Hadley considered that, 
although such cases might be difficult, there was no reason in principle to rule 
them out. In his view the recognition of the duty of care did not of itself 
impose unreasonably high standards on the educational professionals and, in 
fact, the “...professionalism, dedication and standards of those engaged in the 
provision of educational services are such that cases of liability for negligence 
will be exceptional”.
8.99 The first hurdle in actions such as these is for a plaintiff to establish 
that the defendant has failed to exercise the degree of care and skill to be 
expected of an ordinarily competent member of their profession. This will 
involve proving that a duty of care exists (i.e. it was reasonably foreseeable 
that if the person did not take care that harm would result) and that there was a 
breach of the duty. Moreover, the test in Bolam v Friern Hospital 
Management Committee is applicable in these cases, that is that the 
educational staff involved are only bound to exercise the skill and care that a
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reasonable colleague would have exercised at that time.222 In the Phelps case 
the Court of Appeal considered that the High Court had imposed too high a 
standard of care upon the educational psychologist involved in the case. 
Stuart Smith LJ considered that it was not fair, just or reasonable to impose a 
duty of care upon an educational psychologist “unless it is quite clear that in 
addition to performing her duty to her employers, she assumed personal 
responsibility to the plaintiff’.223 This was rejected by the House of Lords. 
Lord Slynn of Hadley was of the view that:

“...where an educational psychologist is specifically called in to 
advise in relation to the assessment and future provision for a 
specific child, and it is clear that the parents acting for the child 
and the teachers will follow that advice, prima facie a duty of 
care arises. It is sometimes said that there has to be an 
assumption of responsibility to the person concerned. The 
phrase can be misleading in that it can suggest that the 
professional person must knowingly and deliberately accept 
responsibility...the phrase means simply that the law recognises 
that there is a duty of care. It is not so much that responsibility is 
assumed as that it is recognised or imposed by law.”224

8.100 A second problem for plaintiffs in these cases will be establishing that 
there was demonstrable damage as a result of the breach of duty. In A" v 
Bedfordshire CC the House of Lords considered that even if a child had been 
denied provision, if the child was so seriously disadvantaged that no provision 
could have improved his or her quality of life or job prospects, then the 
carelessness had caused relatively little harm and no, or very little, 
compensation could be paid. This would suggest that the children with the 
most severe learning difficulties might be likely to receive least compensation 
where their needs have not been addressed. Moreover, in the Court of Appeal 
in Phelps, Stuart Smith LJ said that it was wrong to categorise dyslexia or a 
failure to ameliorate or mitigate its effects as an injury. Similarly, Otton LJ 
was of the view that:

“Any plaintiff with a congenital condition faces formidable 
difficulties in proving failure to diagnose and/or treat 
appropriately, particularly in relation to future earning 
capacity.”223

However, the House of Lords in Phelps, approved the approach of the High 
Court judge who found that a failure to mitigate the adverse consequences of a 
congenital defect could amount to a personal injury to a person.226 Lord Slynn 
of Hadley stated:

“...psychological damage and a failure to diagnose a congenital 
condition and to take appropriate action as a result of which a
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child’s level of achievement is reduced (which leads to a loss of 
employment and wages) may constitute damage for the purpose 
of the claim.”

8.101 Problems also arise over the level of damages to be awarded. There is 
little difficulty calculating the amount of damages needed to cover the cost of 
tuition which the plaintiff might otherwise have received at school. In the 
Phelps case the High Court awarded £2806.50 for loss in respect of past 
tuition and £3750 in respect of future tuition. However, problems arise when 
attempts are made to estimate the lost advantages (e.g. reduced wage levels) 
which have ensued from an inferior education. In Phelps the High Court 
considered the issue of whether there could be damages for a ‘lost gain’ and 
concluded that damages could be awarded on the basis that it was foreseeable 
that the plaintiffs dyslexia could have been mitigated by earlier diagnosis and 
appropriate treatment. The court awarded £25000 in respect of lost 
opportunity of employment at a higher rate, and general damages of £12500 in 
respect of the loss of congenial employment. These latter figures were 
considered to be moderate in view of the uncertainties involved. Although the 
Court of Appeal cast a shadow on the method of calculation used, the House 
of Lords reinstated the award of damages.
8.102 There is no doubt that the House of Lords’ decision in Phelps will 
encourage more actions of this kind in spite of the Court’s view that 
successful cases would be rare. One result of this will be that the Code of 
Practice will take on increased significance since adherence to it will be an 
indicator of what the reasonable professional should do in relation to any child 
with special educational needs. This can only be a good thing. It is much 
better that children are identified and provided for as early as possible. While 
compensation is important when things have gone wrong, most parents would 
prefer to have their child’s needs provided for at the appropriate time rather 
than receiving compensation years later. Moreover, as Robinson points out, 
education authorities still have every reason to fight claims and “the question 
which faces a pupil, and his or her parents (and advisers), is whether a claim 
justifies the stress and uncertainty in raking over the distant past”.227

ASSISTANCE WITH EDUCATION AT NON GRANT-AIDED
SCHOOLS

8.103 Northern Ireland does not have many private institutions providing 
specialist education to children with special needs. However, worldwide there 
are numerous institutions providing specialist educational services to children 
with particular disabilities. Some parents will be keen for their children to 
attend these institutions but many will be unable to afford to pay for this 
education themselves. The 1996 Order makes provision for ELBs to fund the 
education of children with special needs at private institutions either within or 
outside Northern Ireland. To qualify for assistance at an independent 
institution within Northern Ireland the institution must be approved by the 
Department and the Department must give its consent to the child being

227 Robinson, ‘Damages for a pupil’s academic under-performance - thus far, but how much 
further?’ [1998] Vol. XX(l) Liverpool Law Review 95 at p. 114.
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educated there.228 To qualify for assistance outside Northern Ireland the 
institution must specialise in providing for children with special needs.229 This 
latter provision has been referred to as the ‘Peto’ clause because its existence 
is due in some part to pressure from parents for local authorities to fund their 
child’s education at the Peto Institute in Hungary.
8.104 In both cases, the ELB has the power (N.B. not the duty) to contribute 
or pay for expenses relating to the child’s attendance at the institute, he ELB 
may pay all or part of the fees charged by the institution. If the institution is in 
Northern Ireland the ELB may also provide the following: all or part of the 
expense of board and lodging where the ELB considers this necessary; 
transport to facilitate his attendance; and equipment and services to the 
institution.230 If the institution is outside Northern Ireland the ELB may pay all 
or part of the following costs: costs reasonably incurred in maintaining him; 
travelling expenses; and the expenses reasonably incurred by any person 
accompanying him while he or she is travelling or staying at the institution.231
8.105 The legislation does not specify any entitlement to have a child 
educated at an independent school. However, the issue has been the subject of 
extensive litigation in England and Wales. Essentially the parents will usually 
have to persuade the ELB or SENT that a child’s needs cannot be met at a 
grant-aided school.232 Where the ELB cannot meet the child’s needs at a grant- 
aided school, it is under an obligation to pay for the provision at an 
independent school.233 Moreover, if the ELB is proposing a grant-aided school 
and the parent is expressing a wish for an independent school, the ELB should 
decide the issue on purely educational grounds if there is no extra cost 
involved (e.g. because a private benefactor is subsidizing the child’s 
education).234
8.106 It should be noted that a failure to send the child to their preferred 
school is not considered to be a breach of Article 2 of the First Protocol of the 
European Convention on Human Rights. In Simpson v UK the applicant 
argued that the education authority’s failure to pay for him to attend a private 
school for dyslexics amounted to a denial of his right to education.235 The 
Commission refused the application on the basis that as there was a place 
available in a state school which had special facilities for teaching disabled 
children he had not been denied his right to education.
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CHAPTER NINE

INTEGRATED EDUCATION
DEFINITION

9.01 In the United Kingdom the concept of integrated education is unique 
to Northern Ireland. The Education Orders do not provide a statutory 
definition of an integrated school. However, article 64 of the 1989 Order 
describes integrated education as: “The education together at school of 
Protestant and Roman Catholic pupils”. Some controlled and voluntary 
schools have pupils of both religions but would not be classified as integrated. 
The difference between these schools and integrated schools is that integrated 
schools are under a legal obligation to ensure that the student body reflects a 
balance of both religions in the population. Thus the Boards of Governors of 
all integrated schools are required to use their best endeavours to ensure that 
“the management, control and ethos of the school are such as are likely to 
attract to the school reasonable numbers of both Protestant and Roman 
Catholic pupils”.1 The legislation does not define what is meant by a 
“reasonable” number of Protestant or Catholic pupils, an omission which has 
been criticised by those involved in integrated education.2 The Department’s 
guidance suggests that the school should have at least 30 per cent of its 
enrolment from the relevant minority religion.3 This is considerably lower 
than the 40 per cent figure used by integrated schools themselves. The 
rationale underlying their choice of 40 per cent as the relevant balance is that 
“in any culturally mixed group where there is a minority smaller than 40 per 
cent of the total, the minority feels, behaves and is perceived as a minority; 
and conversely, where a group amounts to 60 per cent of the total they feel, 
behave and are perceived as a dominant group”.4 This approach forms the 
basis for admission to integrated schools. It should be noted from this that 
integrated schools are not attempting to reflect the actual proportions of both 
religions in the population in general (this is still estimated to be 62% 
Protestant, 38% Catholic5). What integrated schools are trying to achieve is a 
balanced pupil intake from both communities in Northern Ireland and it is this 
feature which most characterizes and distinguishes them from other schools in 
the grant-aided sector in Northern Ireland.

1 Arts. 66 and 88 of the 1989 Order.
2 Smith, ‘Shared Governance, Maintaining Shared Participation in Integrated Schools’, Chapter 

12 in Moffat (ed). Education Together for a Change (1993) at p. 144.
3 See, Integrated Education: A Framework for Transformation (DENI, 1997) at p. 2.
4 Stephens, ‘Integrated Education in Northern Ireland’, Chapter 1 in Moffat (ed) Education 
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5 Northern Ireland Annual Abstract of Statistics (HMSO, 1997).
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INTRODUCTION
9.02 Northern Ireland’s school system is religiously segregated to a large 
extent.6 Controlled schools are attended mainly by Protestant pupils and 
voluntary schools are attended mainly by Catholic pupils. This religious 
segregation dates back to the 1930s when many schools which had previously 
been managed by the Protestant churches transferred control to the state in 
return for full public funding and a significant say on the Board of Governors 
of the school.7 The Catholic church was reluctant to transfer control of its 
schools to the new Northern Ireland state and remained in the voluntary 
sector, receiving as a consequence more limited state funding. Catholic 
parents continued to send their children to Catholic schools while Protestant 
parents sent their children to the new state schools which now make up the 
controlled sector. Over time these choices became embedded with the result 
that there is now little movement between the two sectors (although there are a 
few non-Catholic schools in the voluntary grammar sector which attract an 
increasing number of Catholic pupils).8 The move for an integrated system of 
education began in the early 1970s with the formation of pressure groups such 
as All Children Together. These were founded by parents who were concerned 
at the effects of the segregated nature of the Northern Ireland school system as 
well as parents who wanted a religion-free education for their children. The 
first statutory recognition of the desire for integrated education appeared in 
1978 through a procedure which allowed existing schools to convert to 
controlled integrated status and thus qualify for mainstream funding.9 The 
1978 legislation had a limited influence on the development of integrated 
education as its scope was restricted to allowing existing schools to convert to 
controlled integrated schools.10 The legislation did not provide any 
mechanisms for the establishment of voluntary integrated schools or for 
starting a school from scratch. Nor was there any provision which enabled 
parents to take the initiative in the process of the conversion of an existing 
school. In spite of this, the integrated movement continued to develop outside 
the statutory framework through the establishment of independent schools 
which then applied for grant-aided status. The first school to achieve public 
funding was Lagan College which in 1986 was recognised as a voluntary 
maintained school.
9.03 In 1988 the government published proposals for the radical reform of 
the Northern Ireland education system." One of the key objectives of the 
reforms was to accommodate parental preference in the choice of their child’s

6 See further Chapter 1.
7 See further Dunn, ‘A Short History of Education in Northern Ireland’, in the Fifteenth Report 

of the Standing Advisory Commission on Human Rights (HMSO, 1990).
8 See further. Me Ewen, ‘Segregation and Integration in Northern Ireland’s Education System’, 

in Caul (ed.) Schools Under Scrutiny, The Case of Northern Ireland (Macmillan Education, 
1990).

9 Education (NI) Act 1978, referred to as the ‘Dunleath Act’ after the Private Member who 
introduced it.

10 For a discussion of the limitations of the 1978 Act, see Mullan, ‘Never the Twain Shall Meet: 
Legal and Practical Difficulties in the Establishment of Integrated Schools in Northern 
Ireland’ (1987) 38 Northern Ireland Legal Quarterly 342.

11 The Way Forward (DENI, 1990).
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school. This included recognition of the growing demand in Northern Ireland 
for integrated education.12 A further key reform proposed was the introduction 
of a new category of school - the grant-maintained school - which would be 
funded directly by the Department. This proposal mirrored reforms which had 
just been implemented in Great Britain. The policy of allowing schools to ‘opt 
out’ of local authority control, introduced by the Conservative Government in 
1988, was intended to give individual schools greater autonomy and to reduce 
the potential for political influence which accompanied local authority control 
in Great Britain.13 The original intention in the Northern Ireland proposals was 
that all schools would be able to opt for grant-maintained status. However, 
the proposals were not well received in Northern Ireland, albeit for different 
reasons than in Great Britain. For a start the churches were hostile to the 
concept of ‘opting out’ given the potential reduction in their influence in 
individual schools. There may also have been (an undocumented) concern that 
schools in certain areas could be effectively taken over by political or 
paramilitary influences. The Department appears to have recognised the 
concerns and withdrew its plans to extend the option of grant-maintained 
status to all schools in Northern Ireland. However, what the traditional 
educational sectors in Northern Ireland rejected the integrated movement 
welcomed, fully aware of the potential for development which this new option 
would provide. As a result of the concerns expressed the proposals were 
amended so that the option of grant-maintained status would be confined to 
integrated schools. In consequence, the Education Reform (NI) Order 1989 
provided specific procedures for establishing grant-maintained integrated 
schools both by converting existing schools and by starting a school from 
scratch. The legislation also revised the procedure through which existing 
schools could convert to controlled integrated status.
9.04 The extent of the new commitment to integrated education is now 
reflected in the statutory duty placed on the Department “to encourage and 
facilitate the development of integrated education”.14 There is no 
corresponding duty on ELBs, a point of contention in the integrated movement 
given that ELBs are primarily responsible for ensuring the sufficiency of 
schools in their area.15 Moreover, some advocates of integrated education 
argue that the law should go even further and give all parents who want it the 
right to have their children educated in integrated schools. Support for this is 
derived from the 1960 UNESCO Convention against Discrimination in 
Education which requires that attendance at religious schools should be 
optional.16 However, in theory, provision in Northern Ireland complies with 
this Convention since all controlled schools are non-denominational and 
parents who do not wish their child to attend religious education have an

12 For a discussion of some of the background to the 1989 Order, see Cullen, ‘Parent Power: 
Building Bridges in Northern Ireland’ (1991) 3 Education and the Law 27.

13 Harris, Law and Education: Regulation, Consumerism and the Education System (1993) p. 
47.

14 Art. 64 of the 1989 Order.
15 See for instance the Introduction in Moffat (ed), Education Together for a Change (1993) at 

p. 13.
16 Article 2(b) of the UNESCO Convention against Discrimination in Education, adopted by the 

General Conference of the United Nations, Paris, 14 December 1960.
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absolute right to withdraw them from religious education classes and periods 
of collective worship.17 In spite of this, critics would point to the de facto, 
though not de iure, reality that controlled schools are essentially Protestant in 
ethos and are perceived as such by the general population in Northern Ireland. 
Likewise, the jurisprudence to the European Court of Human Rights gives 
states a large degree of discretion in determining educational provision.18 In 
interpreting Article 2 of the First Protocol, the European Court of Human 
Rights has stressed that the right of access is to existing schools rather than a 
right to have the specific provision that the parents wish to have.19 The second 
sentence of Article 2 to the First Protocol gives parents a right to have their 
child educated in accordance with their religious and philosophical 
convictions. However, even if a desire for integrated education was seen as a 
“philosophical conviction”, the United Kingdom’s reservation would allow it 
to argue that the present arrangements (whereby integrated schools are funded 
when they are deemed “viable” according to the Department’s criteria) falls 
within the boundary of the reservation.20
9.05 While the supporters of integrated education feel that the 1989 
legislation does not do enough to facilitate integrated education, there are 
others involved in education in Northern Ireland who consider that the 1989 
legislation may have gone too far in its support of integrated schools to the 
disadvantage of the existing schools in the publicly-funded sector. From the 
outset the 1989 changes were not well received by some of the local churches 
who objected to the preferential treatment which the government appeared to 
be giving to integrated schools and who were concerned about the potential 
impact on existing grant-aided schools. In In re Daly the 1989 legislation was 
challenged by the Catholic bishops by way of judicial review on the ground 
that it discriminated against those attending Catholic schools and was 
therefore invalid under the Northern Ireland Constitution Act 1973.21 The 
argument in support of the contention that the new provisions discriminated 
against Catholics was framed in a number of ways. Two areas were of 
particular concern. First, it was argued that integrated schools were receiving 
preferential funding which was not available to other schools and which 
would ultimately disadvantage those remaining in the voluntary sector. 
Secondly, concern was expressed about the fact that a small group of parents 
could effectively convert a Catholic school into an integrated school thus 
removing the option of a Catholic education from other parents. The court 
found that the legislation did not discriminate against any particular religious 
group because its adverse effects (if any) were not limited to those who 
favoured schools with a religious ethos. MacDermott LJ stressed that if the 
1989 Order favoured integrated schools, any disadvantage ensuing would 
affect not only those attending schools with a particular religious ethos but 
also those in non-denominational schools and those with no religious beliefs 
or whose religious beliefs did not require them to send their children to a

17 Art. 21 of the 1986 Order. See further para. 5.49.
18 See paras. 1.51-1.52.
19 The Belgian Linguistics Case (1968) 1 EHRR 252. See further para. 1.52.
20 See paras. 1.53-1.56.
21 Unreportedjudgment of the Northern Ireland High Court, 5 October 1990.
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school with a denominational ethos.22 In its evidence to the court, the Catholic 
bishops re-iterated the duty of Catholic parents under Canon Law to send their 
children to Catholic schools but stressed that they would not obstruct or 
oppose the efforts of people who favoured the integrated option. It is, 
however, clear that the Catholic church will not actively assist the 
development of integrated schools. One illustration of this is its refusal to 
nominate representatives to serve on the Board of Governors of controlled 
integrated schools. Although the Protestant churches are prepared to 
participate in the integrated sector to this extent, they have similar reservations 
about the development of integrated education. The Transferor 
Representatives’ Council, an independent voluntary body which represents the 
four main Protestant traditions on educational issues, has expressed its 
concern about the impact which the growth in integrated schools has on the 
controlled sector and in particular on the reduced influence of transferor 
representatives when schools opt for integrated status.23
9.06 In spite of perceived limitations of the legislation and the lack of 
positive endorsement by the main church bodies in Northern Ireland, the 
integrated movement has undoubtedly been successful in harnessing the 
potential for growth offered by the 1989 Order. In 1999 the number of 
children educated in integrated schools was approximately three per cent of 
the school population and this figure is rising steadily. The primary 
momentum for the move to integrated schools lies with parents. However, 
they are assisted in this process by the Northern Ireland Council on Integrated 
Education (NICIE), a voluntary organisation which receives core funding 
from the Department. NICIE acts as both a focal point and facilitator of the 
integrated movement. It assists the planned development of integrated 
education by co-ordinating voluntary and statutory support and providing 
advice and guidance to parents who want integrated education for their 
children. It has published a Statement of Principles Charter to which 
integrated schools adhere. This defines integrated education as follows:

“Education together in school of pupils in approximately equal 
numbers from the two major traditions with the aim of providing 
for them an effective education that gives equal recognition to 
and promotes equal expression of the two major traditions.”

Since 1990 there has been a steady rise in the numbers of integrated schools. 
In 1998/99 there were a total of 36 integrated schools of which 10 were 
controlled integrated and 26 grant-maintenance Integrated schools. Of these, 
24 are primary schools and 12 secondary schools (referred to as colleges). 
The trends look set to continue. Each year there a number of proposals for 
new integrated schools and for existing grant-aided schools to transform to 
integrated status.
9.07 The organisation and management of an integrated school is for the 
most part the same as for any other school. However, there are a few key 
differences. The composition of the Board of Governors and the arrangements 
for funding are both different from other grant-aided schools and are

22 P. 17 of the transcript.
23 See ‘Integrated Education’, Appendix 2 in The Transferors Representatives’ Council, Annual 

Report 1996-1997.
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considered in Chapter 3. This chapter is divided into three sections. The first 
describes the two main categories of integrated school. The process for 
establishing an integrated school is detailed in the second section. The final 
section highlights specific issues in relation to the management of an 
integrated school.

CATEGORIES OF INTEGRATED SCHOOL
9.08 There are two types of integrated schools: (i) controlled integrated 
(Cl) and grant-maintained integrated (GMI). Cl schools are under the control 
of ELBs. A proportion of the representatives on the Board of Governors is 
made up of nominees of the local churches (both transferors and 
representatives of the Catholic church). Cl status is only open to existing 
grant-aided schools. GMI schools are funded directly by the Department.24 A 
proportion of the Board of Governors is reserved for foundation governors, 
that is those responsible for establishing the school. Schools which already 
have public funding can apply for either grant-maintained or Cl status. 
However, GMI status is the only option open to schools which do not have 
existing funding (i.e. because they have been operating as independent schools 
or because they are being established from scratch by a body other than the 
ELB).

The choice between transformation of an existing school and 
establishing a new school
9.09 Parents who want the option of integrated education in their area have 
the choice of trying to set up a new integrated school from scratch or of trying 
to get an existing grant-aided school in the area to transform to integrated 
status. Transformation is an option for all schools with existing state funding. 
However, given the composition of the Board of Governors and general ethos 
in Catholic maintained schools, it is extremely unlikely that a Catholic 
maintained school will ever seek integrated status.25 In practice, it is only ever 
controlled schools which seek to transform to integrated status. The advantage 
of transformation is that the school will already have its buildings and 
equipment, personnel and pupil base. The initial difficulty in transformation 
will be in convincing the Board of Governors or parents that integration is a 
good idea. Moreover, even if the initial legal hurdle is satisfied and parents 
ballot to seek integrated status, the road to integration can be difficult.6 Most 
of these schools have been attended by mainly Protestant pupils and staffed by 
mainly Protestant teachers and it may be difficult to show that they will be 
able to attract sufficient Catholic pupils on transformation.27 Moreover,

24 The 1998 Order includes provisions which will transfer the funding responsibility from the 
Department to the ELB.

25 This was openly acknowledged in In re Daly, (unreported judgment of the Northern Ireland 
High Court, 5 October 1990) although it was still presented as theoretically possible to 
advance the argument in relation to the adverse effects which the 1989 Order could have on 
Catholic children.

26 See McGaffm, ‘The Development of an Integrated School’, in Caul (ed.). Schools under 
Scrutiny - the Case of Northern Ireland (1990) p. 57.

27 For a description of the difficulties faced by one school, see Moffat and Lemon, ‘The 
Transformation Option’, in Moffat (ed.) Education Together for a Change (1993) p. 112.
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integrated schools strive for not only a balanced pupil intake but also a 
balance in staff and the Board of Governors. This can make it difficult to 
move to the new ethos of integrated education when there has been an 
established Protestant tradition.
9.10 Many parent groups prefer the option of starting a new integrated 
school from scratch. This gives them a carte blanche to establish religious 
balance throughout the school from the very beginning. In this case, the 
difficulties are essentially financial and practical: finding premises; financing 
the purchase or rent of property and equipment; recruiting staff. Since 1989 
new integrated schools are able to seek recognition from the Department and 
funding for certain running costs from day one. This includes books, salaries, 
telephone, heating and light. If an application for recognition is refused, some 
schools begin operating in the independent sector and then seek funding when 
they are in a better position to demonstrate their viability. In either case, 
schools are assisted in this process by the NICIE. In particular, NIC1E 
manages a trust fund for integrated education which can be used by new 
schools to underwrite loans for capital costs until such time as the Department 
recognises the school and takes responsibility for capital costs.
9.11 In spite of the apparent difficulties which face parents who want to 
establish a new school, the option has proved itself to be very popular, a trend 
which the Department appears to wish to halt. In 1997 the Department 
published proposals aimed at encouraging the “transformation” of existing 
schools rather than the establishment of new integrated schools.28 The reasons 
underlying this shift in policy were “increased responsiveness, the utilisation 
of existing facilities and increased cost-effectiveness”. It is quite clearly less 
expensive for existing schools to transform than for the Department to have to 
cover capital costs in additional schools. Moreover, the transformation option 
will normally have less impact on the other non-integrated schools in the area. 
In an attempt to emphasise the transformation option, the Department has 
made the viability criteria for new schools more stringent by raising the 
qualifying enrolment numbers.29 In spite of this, the interest in integrated 
education is such that parents’ groups appear to have little difficulty in 
meeting the approved enrolment criteria which are needed to satisfy the 
Department and new integrated schools continue to be established this way.

The choice between controlled or grant-maintained status
9.12 Schools which are already grant-aided can choose to opt for either 
controlled integrated or grant-maintained integrated status. Although the latter 
takes them out of the direct influence of the ELB and allows for the 
appointment of new governors who are committed to integrated education, 
some schools opt to retain controlled status. It is to be assumed that their 
reason for doing so is that this is the operational structure with which they are 
most familiar and which they therefore feel best placed to work within at a 
time when the school is undergoing so many other significant changes. The 
potential disadvantage in Cl schools is that there are also reserved places on 
the Board of Governors for representatives of the churches and the ELB.

28 DENI, Integrated Education, a Framework for Transformation (February 1996).
29 See paras. 9.26-9.28.
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Church appointments can be difficult. Although the transferors will nominate 
representatives of the Protestant churches, the Catholic church has declined to 
do so. This could leave the Board of Governors of the school religiously 
unbalanced, something which integrated schools strive to avoid. Since 1989 
the situation can be remedied to some extent by the ELB who have the power 
to nominate any person whom they consider suitable if the nominating 
authorities fail to make a nomination within the required period.30 However, it 
has been questioned whether the ELB is the most appropriate body to make 
such nominations. Appointments from the ELBs have not been without 
difficulty, particularly where those appointed were not sympathetic to the 
concept of mixed' schooling.31 In view of this there is now a statutory 
obligation on ELBs to appoint only those who are “committed to the 
continuing viability of the school as a Cl school”.32 In contrast the choice of 
GMI status gives schools a free hand in the appointment of the Board of 
Governors. In particular, there are no reserved places for the nominees of the 
main churches. There is also a larger proportion of places on the Board for 
parents.

PROCEDURE FOR ACQUIRING INTEGRATED STATUS
9.13 The procedures for establishing a publicly funded integrated school 
are set down in Part IV of the 1989 Order. The process is virtually identical 
for both GMI and Cl schools. The key difference arises at the proposal stage 
and will be highlighted at paragraph 9.24. The procedure for establishing an 
integrated school also varies depending on whether the objective is to convert 
an existing grant-aided school, convert an independent school, or establish an 
integrated school from scratch. If a person wishes to convert an existing grant- 
aided school all of the steps detailed below must be followed. If, however, a 
person wishes to convert an independent school or establish an integrated 
school from scratch, the required procedure begins with the drafting of a 
proposal to be considered by the Department. It is worth noting that the 
procedures which will be described below were based on the legislation in 
Great Britain which deals with opting for grant-maintained status. It is easy to 
see why this approach was attractive to the Department. In each case, the point 
of the exercise is to ensure that there is a significant level of parental support 
for the change in status which the school may undergo. However, it will be 
seen that it may not have been wholly appropriate to apply the same 
procedures in the context of integrated education in Northern Ireland, 
particularly when the change proposed involves the transformation of an 
existing school. On the other hand, taking a more pragmatic view, the 
operation of identical statutory procedures in Great Britain on what is 
undoubtedly a hotly contested issue, means that there are a number of reported 
decisions on the legislation in Great Britain which are of potential significance 
in Northern Ireland. These will be referred to at relevant points.

30 Sch. 4. para. 6(1) to the 1986 Order, substituted by art. 89 of the 1989 Order.
31 See, Moffat, ‘The Transformation Option’, in Moffat (ed) Education Together for a Change 

(1993).
32 Sch. 4. para. 6(2)(a) to the 1986 Order, substituted by art. 89 ofthe 1989 Order.
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Eligibility for transformation
9.14 Article 68 of the 1989 Order specifies that all existing controlled, 
voluntary and independent schools are eligible for grant-maintained integrated 
status. Existing controlled and voluntary schools (but not independent 
schools) are eligible for Cl status (art. 90 of the 1989 Order). These general 
rules are subject to three exceptions: (i) nursery schools; (ii) special schools; 
and (iii) voluntary primary schools which have never been maintained. In 
addition, a voluntary school is not eligible if the trustees have served notice of 
intention to discontinue the school to the Department although the notice can 
be withdrawn to allow the request for integrated status to proceed. Similarly, a 
controlled or voluntary school is not eligible for integrated status if a proposal 
to wind the school down has been approved by the Department. This latter 
provision is clearly intended to prevent schools which are being closed though 
insufficient enrolments making a last ditch effort to change status and survive. 
It should be noted that the prohibition only applies when the Department has 
approved the notice to discontinue. It is still open to schools who are faced 
with closure to submit a proposal prior to any formal decision being taken. It 
has been suggested that parents’ views should be sought about the possibility 
of transformation in rural areas where the local controlled and Catholic 
maintained school both face closure as a result of falling attendances.33 The 
intention here seems to be to allow one school to transform on an informed 
assumption that children attending the other school would then transfer to it. 
The proposal has clear attractions; parents might well prefer to have a local 
integrated school rather than have to send their children some distance to the 
nearest controlled/maintained school. An alternative would be to enable a 
number of schools to make a joint application for integrated status. 
Arrangements of this kind would clearly be more complicated than single 
applications. However, the difficulties are not insurmountable; in Great 
Britain the nettle has been grasped and since 1994 there has been provision for 
enabling schools to acquire grant-maintained status as part of a cluster.34

The resolution or request
9.15 In an existing grant-aided school, the process of acquiring integrated 
status can begin in one of two ways: (i) through a resolution by the Board of 
Governors; or (ii) after a request by the parents of registered pupils. A 
resolution is the most convenient way of starting the process towards 
integration and is the norm where the Board and the parents are in broad 
agreement about the desirability of integrated education. The request method 
will be appropriate where the Board of Governors refuses to pass a resolution 
to hold a ballot but there are a significant number of parents who support the 
proposal. The request process ensures that integration cannot be blocked by a 
Board of Governors where there is a significant amount of parental support for 
the idea.

33 This point was made by Moffat in a submission to the Northern Ireland Forum Education 
Committee, “Comments on ‘The Framework for Transformation’” (1996).

34 Education Act 1996, s. 346 and the Education (Groups of Grant-Maintained Schools) 
Regulations 1994.
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Resolution
9.16 The Board of Governors can decide by a resolution passed at a 
meeting of the Board to hold a ballot of parents as to whether the school 
should seek integrated status.35 Under the original provisions of the 1989 
Order, the Board of Governors of the school was required to pass a second 
resolution but this additional hurdle was removed in 1996 so as to make the 
process towards integration somewhat easier and quicker.36 The resolution is 
simply to hold a ballot of parents. It is not a resolution to seek integrated 
status. The legislation does not specify the proportion of votes needed to 
determine such a resolution. It is to be assumed from this that the voting 
arrangements will be determined by the scheme of management. Nor does the 
legislation place any restrictions on the members of the Board who are eligible 
to vote on the resolution. In Great Britain equivalent resolutions to seek grant- 
maintained status were challenged on the basis that the teacher governors had 
a pecuniary interest in the outcome of the vote.37 Although these challenges 
were not successful the legislation in Great Britain now specifies the 
eligibility of teacher governors to vote on the resolution.38 While it is unlikely 
that teacher governors in schools considering a transformation to integrated 
status would be deemed to have a pecuniary bias in the outcome of the 
resolution, a specific amendment to the Northern Ireland legislation to the 
same effect would clarify the issue.

Request
9.17 The process of applying for integrated status can be initiated by a 
request from parents to the Board of Governors.39 In this case the request must 
be endorsed by a number of parents of registered pupils which is at least 20 
per cent of the registered pupils on the date on which the request is received. 
To facilitate the process of compiling the request, any parent of a registered 
pupil is entitled to inspect and be supplied with a copy of a list containing the 
names and addresses of the other parents of registered pupils provided that the 
request is in connection with the proposal for a ballot or the holding of the 
ballot. However, the Board of Governors may not release this information 
without the consent of each parent in writing. If a parent does not give his or 
her consent, his or her name will be excluded from the list. The Board of 
Governors can charge for the cost of supplying the lists.

Ballot of parents
9.18 If there has been a resolution or valid request, the Board of Governors 
must arrange for a ballot to be held within a specified period.40 The ballot must 
not take place earlier than 28 days after the date of the resolution or request. It 
must, however, take place within two months unless the Department gives its 
approval to a longer period. The Departmental guidance indicates that the

35 Art. 69(l)(a) and art. 91 of the 1989 Order.
36 Art. 36 of the 1996 Order.
37 See R v Governors of Small Heath School, ex parte Birmingham City Council, The Times, 14 

August 1989.
38 Education Act 1996, s. 186.
39 Art. 69( 1 )(b) and (2) and art. 91 of the 1989 Order.
40 Arts. 70 and 91 of the 1989 Order.
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ballot must be held within three months of the resolution or request.41 The 
Board of Governors is required to inform the following bodies that a ballot is 
being held: the relevant ELB; if a school is a voluntary school, the trustees; 
and if the school is a Catholic maintained school, the CCMS.
9.19 The Board of Governors is under a duty to make the necessary 
arrangements for a ballot. First, it must take steps to ensure that those entitled 
to vote are supplied with such information about the procedure for and 
consequences of integrated status as may reasonably be expected to enable 
them to form a proper judgment as to whether or not such status should be 
sought for the school.42 This must include: a general explanation of the 
procedure for acquisition of integrated status; the constitution and powers of 
the Board of Governors of the school; the conduct and funding of the school; 
the date included in the proposal; and any other information which the 
Department may direct. Similar information must be made available for 
inspection by all those employed to work in the school. The legislation neither 
requires nor prevents the Board of Governors from expressing its views as to 
the desirability or otherwise of the proposal for integrated status. However, the 
Departmental guidance on the issue strenuously recommends that material 
which argues the case for integrated status should not be distributed with 
ballot papers.43 Instead, the Department suggests that a Board of Governors 
can offer its own view as to the implications of the change in status when it is 
writing to inform parents of the resolution to hold a ballot. This is essentially 
the statutory position applicable in Great Britain where the legislation 
explicitly permits governors to “promote” the case for opting out provided that 
this is done separately from any communications about the ballot.44
9.20 The ballot must be a secret postal ballot with the necessary 
arrangements being made by the “prescribed body”.45 The prescribed body for 
these elections is the Electoral Reform Society (ERS). The ERS must be given 
the electoral roll - the name and address of every person recorded on the 
school register as being a parent of a pupil at the school. It will then send each 
of these parents the ballot papers and count the votes. A person is eligible to 
vote if he is known to be a parent of a registered pupil at the school and is 
named in the school’s register on a date not later than 14 days after the 
original resolution or request for the first ballot was passed. A “parent” is 
defined in the legislation as any person who has parental responsibility for a 
child.46 This includes: parents who were married at the time of the child’s 
birth; unmarried mothers; unmarried fathers where they have had parental 
responsibility; guardians; and persons in whose favour a residence order is 
made. The effect of this wide definition is that more than two people can have 
parental responsibility for a child. Each of these are entitled to vote in the 
election. Article 69(10) of the 1989 Order states that it is for the Board of 
Governors to determine any question as to whether a person is a parent of a 
pupil registered at the school. This decision could only be challenged if the

41 DENI, Acquisition Procedures for Integrated Status, Notice of Advice for Governors (1996).
42 Art. 70(3)-(5)) of the 1989 Order.
43 Ibid.
44 Education Act 1996, s. 189(6).
45 Art. 70(8) of the 1989 Order.
46 Substituted by the Children (NI) Order 1995.
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Board of Governors’ decision as to eligibility is such that no other Board of 
Governors paying due regard to its responsibilities could have reached the 
same decision. The legislation does not specify how many votes a parent 
should have if he or she has more than one child at the school. However, the 
Departmental guidance states that “every parent has the right to participate in 
the ballot, though each has one vote only, regardless of the number of other 
children he or she may have in attendance at the school”. Boards of Governors 
are required to take this guidance into account under article 70(6) and (7) of 
the 1989 Order.
9.21 In order for the ballot to pass there must be a simple majority of votes 
cast. There is no provision as to what should be done in the event of a tie. This 
seemingly unlikely result actually occurred in Great Britain during a ballot on 
grant-maintained status with the result that the legislation there now requires a 
second ballot in the event of a tie.47 If the total votes cast is less than 50 per 
cent of those eligible to vote, the Board of Governors must arrange a second 
ballot. This second ballot must be held within 14 days of the day on which the 
total number of votes cast in the first ballot was determined.48 The Board of 
Governors does not have to supply information about the ballot again but it 
must inform those eligible to vote that they are entitled to do so and must give 
every parent an opportunity to vote again. Even if fewer than 50 per cent of 
those eligible vote in the second ballot, the result of the second ballot stands. 
Departmental guidance specifies that the second vote is “decisive, irrespective 
of the turnout”.49 If the vote is against the move to integration another ballot 
cannot be held in that school year unless the Department gives its consent in 
writing for a new ballot to be held.50
9.22 If the Department is not satisfied with any of the arrangements in 
relation to the ballot it may require the Board of Governors to conduct a 
further ballot on a specified date. The Department may intervene in this way 
in one of three circumstances: (i) the statutory requirements in article 70 of the 
1989 Order have been contravened; (ii) the arrangements for the ballot did not 
accord with any guidance issued by the Department; or (iii) the Board of 
Governors acted unreasonably in the discharge of its duties. A difficulty may 
arise as to the determination of those eligible to vote if the re-arranged ballot 
is held in a subsequent school year. The legislation does not specify whether 
the ballot is open to those who participated in the first ballot or whether only 
those who are parents of pupils at the time of the re-arranged ballot are 
eligible. The issue arose in Great Britain in 1992 after the Secretary of State 
directed that the original parents should be re-balloted in the subsequent 
school year, a decision which had the effect of depriving the parents of the 
newly admitted children of a vote.52 The legislation in Great Britain now

47 Education Act 1996, s. 186.
48 Art. 70(8) of the 1989 Order.
49 Acquisition Procedures for Integrated Status, Notes of Advice for Governors (DENI, 1996) p. 

3.
50 Art. 69(5) of the 1989 Order.
51 Ibid art. 70(11). The Department may pay or reimburse the Board of Governors in respect of 

the whole or part of any expenses occurred in respect of the ballot.
52 For an account of this incident see, Harris, Law and Education: Regulation, Consumerism 

and the Education System (1993) p. 125.
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specifies that it is parents of registered pupils at the time of the fresh ballot 
who are eligible to vote.53
9.23 It has already been pointed out that the balloting procedures described 
here were copied from the procedures which are used by schools in England 
and Wales who are looking to opt out of local authority control. However, one 
significant difference is that governors in Great Britain are required by statute 
to consider whether to hold a ballot at least once a year, a provision which was 
designed to keep the possibility of a change in status on the agenda. 
Differences such as this aside, the fundamental procedures are the same in 
both jurisdictions. Given that the legislation on grant-maintained status was 
introduced by a government which was vigorously supporting a policy of 
opting out, the requirements for a successful ballot are not particularly 
demanding. In theory, a school could be required to seek integrated status in a 
situation where just over 25 per cent of the parents of children at the school 
voted for it on the first ballot. Moreover, this figure could be considerably 
lower in a second ballot if a large number of parents are indifferent to the idea 
and fail to register a vote. In spite of this, there have been a number of 
criticisms of the balloting arrangements and in particular the field of eligibility 
to vote. In Great Britain concern has centred on the fact that the ballot takes no 
account of the wishes of the parents whose children will attend the school in 
the first year after the conversion. In 1992 the legality of this was challenged 
by way of judicial review on the grounds that the exclusion of the new parents 
frustrated the purpose of the legislation and was irrational.54 These arguments 
were rejected by the High Court which considered that all electoral rolls are 
likely to be out of date to some extent and that this did not necessarily mean 
that there was a flaw in the democratic process. Different concerns have been 
expressed in Northern Ireland about the pool of people who are eligible to 
vote. It is clearly important that considerable weight should be attached to the 
views of the parents of existing pupils. They chose to send their child to the 
school on the understanding that the school was a controlled, non-integrated 
school and it would be patently unfair to change this position in the course of 
their child’s education without the majority of parents being in support of the 
idea. However, it remains a fact that a successful move to integration depends 
not just on the support of the parents of existing pupils but more particularly 
on the views of the other group of parents who have not traditionally sent their 
children to the school. Current legislative provision takes no account of their 
views, a situation which has been criticised by those attempting to bring about 
a transformation.55 Finally, on a more general point, it is worth noting that no 
account whatsoever is taken of the views of the pupils at the school, a 
situation which is potentially in breach of the government’s obligation under 
Article 12 of the UNCRC to give children the right to express their views in 
all matters affecting them.

The proposal stage

53 Education Act 1996, s. 192.
54 R v Governing Body of Irlam and Cadishead Community High School, ex parte Salford CC, 

unreported decision of the English High Court, 1992.
55 See Moffat’s submission to the Forum’s Education Committee, op cit.
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9.24 Article 71 of the 1989 Order governs proposals to acquire GMI status 
while article 92 covers proposals for Cl status. The proposal is the key to the 
success of the procedure. It is at this point that the procedure for acquiring 
grant-aided status begins for independent schools and integrated schools being 
established from scratch. If an existing controlled or voluntary school passes 
a ballot to establish a Cl school, it is the ELB who must draft the proposal. 
Likewise, proposals to establish a new Cl school from scratch are the 
responsibility of the ELB. If the parents in a controlled or voluntary school 
have voted for the acquisition of GMI status the Board of Governors must 
submit a proposal to the ELB. The submission of a proposal to the ELB is 
also the first stage in the procedure for independent schools and those wishing 
to establish a GMI school from scratch. In an independent school the proposal 
must be submitted by the proprietor of the school. Where the proposal relates 
to a new school the duty is on the person who is proposing to establish the 
school. The proposal must be in the form prescribed by the Department as it 
may impose. The ELB must within 21 days of receiving the proposal submit it 
to the Department. The ELB must submit its views on the proposal within two 
months.

The advertisement
9.25 Once the ELB has received the proposal or drafted the proposal, it 
must publish a notice in one or more newspapers circulating in the relevant 
area.56 The advertisement must state: that a proposal has been made; where a 
copy can be inspected; and that objections can be made to the Department 
within two months of the date of the advertisement. In addition the ELB must 
supply a copy to any person who requests one but subject to a reasonable 
charge.
Approval by the Department
9.26 The Department will then consider the proposal, paying particular 
attention to the objections and to the views of the ELB.57 It may make such 
modifications as it considers necessary after consultation with the Board of 
Governors or the person making the proposal (in the case of an application for 
GMI status) or the ELB (in the case of an application for Cl status). The 
Department may approve the proposal in which case it will inform the Board 
of Governors or the person making the proposal. The Department may also 
give its approval subject to such conditions as it thinks fit. If it rejects the 
proposal of an existing controlled or voluntary school it may require the Board 
of Governors (grant-maintained) or ELB (controlled) to submit a further 
proposal within a specified time.
9.27 The Department must not give its approval to any proposal unless it is 
satisfied that the school would be likely to be attended by reasonable numbers 
of Protestant and Catholic pupils.58 There are no other statutory grounds for 
approval. However, the Department makes its decisions based on pre- 
established policies about the viability of the proposal. The Department will

56 Arts. 71(6) and 92 (4) of the 1989 Order. Art. 71(6) was substituted by art. 37 of the 1996 
Order.

57 Arts. 71(7) and 92(5) of the 1989 Order.
58/Wrf arts. 71(8) and 92(6).
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consider a range of issues such as the existing viability of the school and an 
assessment of the school’s commitment to, awareness of, and preparation for 
the process of integration. The specific criteria used vary depending on 
whether the proposal is for transformation of an existing school or a proposal 
to establish a new school. These have been changed by the Department 
following a review of its procedures for assisting the development of 
integrated education. The outcome of the review was that the Department has 
embarked on a policy of encouraging existing schools to transform to 
integrated status where possible in preference to assisting the development of 
new integrated schools. Their reasoning which is set out in a published 
document “Integrated Schools: A Framework for Transformation”, was 
discussed earlier in the chapter.59 However, the primary means by which this 
is to be achieved is through the new arrangements for approving proposals.

New schools
9.28 Until 1996 new schools were expected to achieve a minimum starting 
ratio of 75:25 between the majority and minority religions in the area. In July 
1996 this was changed to 70:30. Specified enrolment figures were also raised 
making it more difficult for new schools to demonstrate viability.60 The 
revised conditions for a new integrated primary school are an opening 
enrolment of 25 pupils and a long-term enrolment within the range of 150-175 
pupils. The required enrolment figures for new secondary schools are an 
opening enrolment of 100 with a long-term enrolment of 500 pupils. (The 
previous requirements were 15/100 for primary schools and 60/300 for 
secondary schools.) In addition, the Department will consider: the potential 
impact on existing integrated provision; whether existing integrated schools 
could be expanded to meet the projected additional demand; and the 
possibility of transformation of existing controlled or maintained schools in 
the area.

Transformation
9.29 The Department’s revised policy on transformation to integrated 
status is set out in “Integrated Education: A Framework for Transformation”. 
The key consideration will be whether the existing school will be likely to 
achieve a reasonable balance between religious groups. Schools are not 
required to demonstrate any pre-existing level of integration.61 However, they 
will be required to achieve a minimum of 10 per cent of their intake from the 
minority community in their first year. The objective is that over time this 
would increase to no less than 30 per cent. In addition, the Department will 
seek evidence of the school’s efforts to address the implications of integration 
including enrolment criteria, the curriculum and religious education, pastoral 
care and education and training. Finally, it will consider the impact of any 
change in status on other schools in the area.
9.30 It remains to be seen whether the new criteria will encourage more 
schools to transform. The new enrolment criteria for new GMI schools are

59 See para. 9.09.
60 Northern Ireland Information Service, 17 July 1996.
61 The Department had previously proposed a requirement of at least 1% pre-existing 

integration and/or 5% in the first year.
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unlikely to constitute a major hurdle to groups of parents who wano set up a 
new school. Past experience shows that they have little difficulty meeting 
the required enrolment criteria, a fact which the Department itself rognises. 
However, even if parents are able to demonstrate that they can reacthe target 
enrolment figures, it seems that the Department may not approve t proposal 
if it considers that the demand for integrated schools can be men a more 
efficient way through existing provision.

Transition to integrated status
9.31 Transitional measures will be put in place in the period tween the 
approval of the proposal and incorporation. One of the first tasksdll be to 
establish a Board of Governors for the school. The composition of Board of 
Governors of an integrated school is set out in Chapter 3. The prision for 
arrangements during the transition period are different for grant-aintained 
and controlled schools. In a controlled school the ELB makes all thiecessary 
arrangements in the transition period.63 In a grant-maintained hool the 
provision depends on whether the proposal is for a new school on existing 
school. Under article 71(12) of the 1989 Order, when a proposabr a new 
grant-maintained school is approved, the Department may by ordenake such 
provision as it considers appropriate in connection with the estabhment of 
the school and the constitution of the Board of Governor prior to 
incorporation. The provisions on the transitional arrangements f existing 
schools are set out in Schedule 6 to the 1989 Order. This gives the ipartment 
the power to issue an order making such provision as it considers propriate 
in connection with the school’s transition to grant-maintained star and for 
the transfer of responsibility for the management and control of thschool to 
the new Board of Governors. This provision is stated to include: angements 
for the constitution of the Board of Governors; the exercise ospecified 
functions such as appointments and entering into contracts; and a ruirement 
that the new Board of Governors is consulted or given the opptunity to 
participate in certain functions. The Department has the power to p;grants to 
the new Board of Governors in respect of any expenditure incurred/ it in the 
exercise of any provision made under such an order.

Incorporation
9.32 The final stage of the procedure is the incorporation of tfBoard of 
Governors on the proposed date of implementation.64 This mea that the 
Board is a body corporate and can then exercise all of the furions and 
powers reserved for Boards of Governors. On incorporation an exisig school 
ceases to have its previous status as a controlled school, voluntanchool or 
independent school.65 On the date of incorporation all land and propty which 
was used for the purposes of the school transfers to and vests in tl Board of 
Governors.66 All rights and liabilities under the property als transfer.

62 This was recognised by Michael Ancram, MP. when announcing the revised crria for new 
schools. Source: Northern Ireland Information Service, 17 July 1996.

63 Art.92(9) of the 1989 Order.
64 Arts.72 and 92(9) of the 1989 Order.
65 Ibid art. 75(8)-(10).
66 Ibid arts. 75(1) and 83(1).
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Similarly, articles 76 and 96 of the 1989 Order preserve the rights of existing 
employees of a school on incorporation. The legislation states that the contract 
of employment with the former employer will have effect as from the 
incorporation date as if originally made between the employee and the Board 
of Governors of the integrated school. All contractual obligations are 
transferred and the Board of Governors will be liable for the previous 
employers actions. The protection in article 76 of the 1989 Order applies to all 
those employed by the Board of Governors, ELB or CCMS. It excludes people 
whose contracts have terminated on the day before the incorporation date, 
those reassigned by the ELB or CCMS, and those who have withdrawn from 
employment.

Management of the school while the procedures are pending
9.33 Once the procedure for seeking integrated status has begun there are a 
number of provisions which restrict the process of decision-making for the 
school. These are designed to ensure that the school does not undergo major 
changes during the time which it takes to complete the proposal for the 
acquisition of integrated status. The restrictions apply during any period when 
the procedure for acquiring integrated status is pending. The procedure is 
deemed to be initiated when the relevant ELB receives notice of a valid 
resolution or request to hold a ballot.67 The procedure is deemed to have 
terminated if: the ballot does not show a majority in favour; the proposal is not 
approved by the Department; the proposal is withdrawn; or the Board of 
Governors is incorporated.68
9.34 Where the procedure for acquiring GMI status is pending schools are 
restricted from making a resolution or request to seek Cl status and vice 
versa.69 In the case of a voluntary school the trustees may not dispose of 
property or enter into a contract to dispose of property without the consent of 
the Department.70 This restriction does not, however, apply to any contract 
entered into before the procedure was initiated in relation to the school. 
Moreover, in cases where the trustees do make a disposal or enter into a 
contract in contravention of these provisions, the agreement will not be 
considered invalid or void and any person acquiring property does not have to 
enquire whether the Department’s consent was obtained.71
9.35 If an ELB intends to formulate a proposal for a controlled school which 
is eligible for GMI or Cl status it must consult the Board of Governors.72 The 
ELB cannot submit a proposal for alteration to a controlled school under 
article 14(l)(c)(d) or (e) of the 1986 Order once the proposal for acquisition of 
integrated status has been approved. This covers proposals to discontinue, 
make a significant change in character or any other change which would have 
a significant effect on a controlled school. If two proposals are being 
considered by the ELB at the same time, the Department will consider them

67/AW arts. 73(3) and 93(3).
68 Ibid arts. 73(4) and.93(4).
69 Ibid arts. 73(3) and 93(10).
70 Ibid arts. 73(7) and 93(7).
71 Ibid arts. 73(9) and 93(9).
72 Ibid arts. 74 and 94.
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both together but will not determine the proposal under article 14 until it has 
made a determination about the proposal for integrated status. This is designed 
to give the application for integrated status priority. However, where a 
proposal for a significant change in character is approved before the procedure 
for acquiring integrated status is approved but not implemented, the proposal 
under article 14 of the 1986 Order will be deemed to be a proposal under 
article 79 or article 97 of the 1989 Order, that is, an approved change in the 
character of an integrated school.

MANAGEMENT ISSUES SPECIFIC TO AN INTEGRATED
SCHOOL

Scheme of management
9.36 Articles 66 and 88 of the 1989 Order state that the scheme of 
management of an integrated school will require the Board of Governors to 
“use its best endeavours to ensure that the management, control and ethos of 
the school are such as are likely to attract to the school reasonable numbers of 
both Protestant and Roman Catholic pupils”. This means that the Board should 
take steps to ensure that the school is accessible to both sides of the 
community, for example by arranging appropriate religious instruction. 
Moreover, it should not do anything which might alienate one tradition or the 
other. The NIC1E Statement of Principles states that integrated schools should 
be places where “parents feel secure knowing that the religious and cultural 
values and beliefs of their families will be respected in the school”. This 
necessarily involves the identification of activities which accommodate 
cultural differences but which do not leave pupils from one community feeling 
threatened or undermined. For instance it may be appropriate for an integrated 
school to offer pupils Gaelic games and cricket lessons but not appropriate for 
it to insist that all children participate. In addition to this general 
responsibility, there are a number of management issues which require 
particular consideration in the context of integrated schools. They are: 
admissions criteria; the curriculum; and the employment of staff.

Admissions criteria
9.37 All schools are required to determine their admissions according to 
pre-published admissions criteria.73 In drafting its admissions criteria an 
integrated school must try to achieve a reasonable balance of pupils from both 
religions. It has been seen that one of the difficulties with the 1989 legislation 
is that it does not define what is meant by a reasonable balance. The policy of 
the Northern Ireland Council on Integrated Education is that the balance 
should not fall below 60/40 of either religion. In integrated schools admissions 
criteria are used to achieve a form of positive discrimination where one 
community is under-represented in applications to the school. Integrated 
schools had previously got into legal difficulty when they defined their criteria 
in such a way as to restrict themselves to certain percentages of pupils. In In 
re Patton, a school’s criteria had stated that the Board of Governors would 
seek to reflect an overall balance between traditions of no more than 40 per

73 See para. 4.29.
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cent of either tradition. The school in fact admitted 63 per cent Catholic and 
32 per cent Protestant.74 The court considered that when one of the two main 
traditions reached 40 per cent, the other criteria should have been suspended 
until a balance was achieved. Integrated schools now use criteria which are 
less prescriptive about the precise numbers of pupils from each tradition. The 
process normally involves separating admissions from each of the two 
communities and admitting children to each group on the basis of other 
prescribed criteria, for example contributory schools, catchment area, sibling 
attendances. The Board of Governors of an integrated school must also be 
careful in drafting admissions criteria not to upset the balance of intake for 
instance by defining the school’s catchment area or contributory schools in 
such a way as to reduce the number of applications from one religion. A 
further 20 per cent of places are normally reserved for children from neither 
tradition. If those places are not filled, the remaining places are distributed 
equally between the two main traditions.
9.38 The legal validity of admissions criteria which positively favour one 
religion over another has not yet been considered by the Northern Ireland 
courts. Previous challenges have focused on the way the criteria were applied 
rather than the substance of the criteria themselves. The fact that the criteria 
have not been challenged on their substance must be due to some extent to the 
lack of a clear basis to found such a challenge. A case would have had to be 
mounted around section 76 of the Northern Ireland Act 1998. The possibility 
of this type of challenge in the context of school admissions criteria was 
discussed at paragraphs 4.36-4.39. Integrated schools are clearly in a slightly 
different position from other schools. They select on religion overtly and in 
fact must do so in order to meet their statutory obligation to ensure that the 
school is attended by reasonable numbers of Protestant and Catholic pupils. 
However, if the school receives a much higher proportion of applications from 
pupils of one tradition than the other, it is undoubtedly more difficult for 
pupils of the majority tradition in the area to gain admission. It might be 
argued that this amounts to a form of direct discrimination. It might also be 
difficult, in the face of factual evidence, for a court to adopt a similar approach 
to that of the court in In re Daly discussed earlier, that is that the effect of the 
criteria was the same for both religions.75 So far the issue has not been tested 
in the courts. However, if a challenge of this nature were to be successful, 
legislative intervention would be necessary to allow schools to select pupils on 
this basis and thus preserve the distinctive ethos of integrated schools.

The curriculum
9.39 Integrated schools are subject to the general requirements of the 
Northern Ireland curriculum in the same way as other schools. One exception 
relates to the teaching of religion in Cl schools. In controlled schools the 
teaching of religious education must normally be non-denominational.76 
However, Cl schools are exempt from this.77 This allows them to provide their 
pupils with denominational religious instruction. The exception is important in

74 Unreported judgment of the High Court of Northern Ireland, 30 September 1994.
75 Unreported judgment of the High Court of Northern Ireland, 5 October 1990.
76 Art. 21(2) of the 1986 Order.
77 Art. 13(l)(b) of the 1989 Order.



296 Education: Law, Policy and Practice in Northern Ireland

allowing integrated schools to attract pupils of both religions. It is also in 
keeping with the ethos of integrated education in that it specifically recognises 
and provides for the diversity of its pupil body. This means that integrated 
schools can organise separate religious instruction classes for pupils of 
different denominations.

Employment of staff
9.40 Boards of Governors of integrated schools are under an obligation to 
ensure a balanced pupil intake. One criticism of this provision is its exclusive 
focus on the student body and its resultant failure to include a requirement that 
the staff and Board of Governors should also contain a balance of both 
religious traditions. It is clear that integrated schools want to achieve a balance 
in their employment of staff. There is currently no legislative prohibition to 
stop them employing affirmative action to achieve this since schools are 
exempted from the Fair Employment and Treatment (NI) Order 1998. 
However, in controlled schools the ELB will normally insist that the 
applicant’s religion is not taken into account on staff appointments. This has 
been criticised for its tendency to hamper controlled schools which have 
transformed from attaining a religiously balanced staff. However, the 
education exemption to the Fair Employment legislation is subject to ongoing 
review. If the exception were to be removed there would be a case for 
allowing integrated to schools to make affirmative appointments in its efforts 
to secure the integrated ethos of the school.



CHAPTER TEN

SCHOOL TRANSPORT
INTRODUCTION

10.01 The seemingly mundane issue of school transport is in fact a highly 
controversial aspect of education law. An indication of this is the fact that the 
legal provisions on school transport have been considered by the House of 
Lords not once but twice1 and that related issues are considered regularly by 
the English Court of Appeal.2 Although there has only been one recent case in 
which a written decision has been given in Northern Ireland,3 the area of home 
to school transport has always been a major source of contention in this 
jurisdiction with the result that further litigation would not come as a surprise 
to anyone involved in the system’s administration. The potential for legal 
action is fuelled by two factors: (i) the complexity of the legal provisions; (ii) 
and the strength of parental feeling on the issue.
10.02 The law surrounding school transport provision is complicated for a 
number of reasons. First, the legislation contains a number of terms (such as 
“suitable” and “appropriate”) which are inherently imprecise and thus provide 
a breeding ground for uncertainty. However, more problematically, the legal 
position involves the interplay of two separate statutory provisions: (i) article 
52 of the 1986 Order (the ELB’s obligation to make arrangements to facilitate 
attendance at school); and (ii) Schedule 13, para.3(2), (the parents’ defence of 
lack of suitable transport in cases of non-attendance at school).4 These 
provisions do not employ precisely the same terms. However, they must 
logically have a relationship. This was the view taken by the House of Lords 
in George v Devon CC, where it considered that it would be unreasonable for 
a local education authority not to provide free transport if this would mean 
that the parents were not under a legal obligation to secure their child’s 
attendance at school.5 6 Moreover, to complicate the legal picture further, two 
other statutory provisions are of potential significance: (i) article 44 of the 
1986 Order (the principle that a child should be educated in accordance with 
the wishes of his or her parents); and (ii) article 45 (the parental duty to secure 
the child’s education). It will be seen that the equivalent English provisions 
have given the courts in that jurisdiction much to grapple with.” The result is a 
series of quite complex and often contradictory decisions. If similar issues 
were to come before the Northern Ireland courts there is a wealth of

1 Rogers v Essex CC [1986] 3 All ER 321, George v Devon CC [1988] 3 All ER 1002.
2 See for instance, R v Essex CC, ex parte Bullimore unreported 26 March 1997, R v Dyfed CC, 

ex parte S, [1995] 1 FCR 113, /? v Essex CC, ex parte C [1994] Fam Law 128.
3 In Re Martin's Application, unreported decision of the Northern Ireland High Court, 8 May 

2000. See para. 10.08.
4 See further paras. 6.18-6.19.
5 Op cit n. 1.
6 In England and Wales the equivalent to art. 52 is contained in the Education Act 1996, s. 509.
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authorities which will assist the representations which are likely to be made by 
each side.
10.03 Parental feelings about school transport run high because the amounts 
involved can accumulate over a child’s school career into considerable sums 
of money.7 Moreover, dissatisfaction is generated by the type of case often 
highlighted in the media where children living in the same street have been 
treated differently by ELBs. The fact is that 100 yards can make the difference 
when it comes to measuring statutory walking distances. Moreover, this is not 
the only source of dissatisfaction. Even where assistance is provided parents 
may be unhappy with the type of transport being used, the length of the 
journey, or the fact that the child is not left closer to their home. In 1997 the 
potential for parental dissatisfaction increased further as a result of a change in 
the Department’s policy on the provision of free transport.8 Since September 
1997 free transport has been restricted to the nearest suitable school rather 
than to any school of the parents’ choice. The change does not affect children 
who had previously received assistance. While it is clearly fair that the 
existing entitlement of these children should be protected (their parents chose 
the school on the assumption that assistance with transport would be 
provided), an unfortunate consequence of the change is that one child in a 
family may receive assistance which is denied to his or her younger sibling if 
the school which he or she attends is not deemed to be the nearest suitable 
school. The combined result of the inherent complexity of the law, perceived 
inequities in its operation, and the recent shift in policy is that the area is ripe 
for litigation.
10.04 At present the combined cost of the home to school transport schemes 
in the five ELBs totals over £38 million per year.9 This represents 
approximately six per cent of each ELB’s annual budget, a significant 
proportion of the schools budget for a service which is not concerned with the 
delivery of core education.10 In view of the considerable costs involved it is 
important to understand why the ELB is bound by statute to provide this 
ancillary service. In fact state provision of home to school transport can be 
traced to the commencement of compulsory schooling in 1923. At a time 
when many parents were reluctant to send their children to school it was 
considered important that the expenditure/difficulty involved in getting 
children to the classroom could not be used as a defence to non-attendance. 
However, while accepting the motivation underlying the provision at that time 
it might now be questioned whether the time is right for change. Societal 
attitudes towards education have moved on, for instance, the principle of 
compulsory schooling is now almost universally accepted. Moreover, access

7 The average annual cost per child assisted is £350.
8 DENI Circular 1996/41.
9 In 1995/96 the total expenditure on Home to School Transport was £38,112,211. Statements 

and Summary of the Education and Library Boards’ Accounts (tsyvW 1995 - 31 March 1996) 
Cm 3717 (The Stationery Office, 1997), p. 12.

10 See for example the WELB which spent £10,106,686 on school transport out of a total budget 
for recurrent expenditure of £197,264,878. Ibid, pp. 118 and 152

11 The Education Act (NI) 1923, s. 30 required education authorities to provide “suitable means 
of conveyance for a child between “a reasonable distance of its home and a public 
elementary”.
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to transport both public and private has increased cally since the 
requirement to provide assistance was first conceived, of the spiralling 
expenditure (at a time when ELB budgets are under srain) it might be 
questioned whether there is a need to redefine the critessistance.
10.05 It will be seen that the legal limitations on vision which is 
made (through the statutory walking tests) are not onhise but result in 
a series of anomalies.12 Given that the actual distancere no more than 
a legal fiction (few children walk more than a mile tl irrespective of 
their age), it might be appropriate to seek a new if defining those 
children who need assistance with the costs of home ti transport. The 
anomalies in the school transport system were hid in an Audit 
Commission report in 1990.13 The report die make specific 
recommendations for reform but suggested that consicshould be given 
to both means-testing and the introduction of a set ofs for the public 
transport of school children.14 An obvious change \e to reduce the 
walking distance to something more realistic and t assistance on 
families with low income (i.e. those receiving mead benefits). The 
government is promoting the idea of ‘affluence testing r areas of social 
provision. In this context too it can be queried w’t is sensible to 
continue to provide this service to parents who are ion to pay for it 
themselves. The reality is that assistance can be pro' the children of 
well-to-do parents whose children use the system inly (because the 
parents leave them to school in their cars) while then of parents on 
social security benefits living just within the statmits use public 
transport at their parents’ expense.
10.06 Finally, the whole issue of transport to schot be approached 
from a different perspective, for instance by re-exame way in which 
children travel to school. Possibilities such as dedicati tracks might be 
promoted as an economic, safe and healthy way of geldren from their 
homes to their schools. This type of strategy looks iigly likely since 
the government’s recently published White Paper omrt, A New Deal 
for Transport: Better for Everyone}' This specificallfies the ‘school 
run’ as one of the major transport problems of today, ite Paper argues 
that the concern about the use of cars for school jourm further than the 
need to reduce congestion in the morning and induced to encourage 
children to walk and cycle more for their own.16 The report 
recommends reducing the need for children to bo to school by 
encouraging safer routes for walking and cycling and feater priority to 
public transport. The government intends to set up a Travel Advisory 
Group in England and Wales to disseminate best fand to develop 
policy in this area. Reform of the statutory home to sansport schemes 
is not mentioned in the White Paper. The only specimmendation for

12 Liell, ‘Home to School Transport: Anomalies and Anachronism2 Education, Public 
Law and the Individual 37.

13 Home to School Transport: a System at the Cross Roads, The Amission (1990).
14 Ibid p. 33.
15 Cm. 3950(1998).

Ibidp. 145.
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legislative change is a proposal to strengthen the powers of school crossing 
patrol officers so that they can help children below school age and adilts.17

OBLIGATION TO PROVIDE FREE TRANSPORT
10.07 Each ELB is under a duty to make arrangements for transpirt which 
will facilitate the attendance of pupils at grant-aided schools.18 Thecey legal 
provisions are contained in article 52 of the 1986 Order which was sibstituted 
by article 23 of the 1997 Order to accommodate the change in policy outlined 
in DENI Circular 1996/41. The precise scope of the obligation on ElBs is not 
specified. Article 52 of the 1986 Order simply requires ELBs to nake such 
arrangements as it considers “necessary” or as the “Department nw direct”. 
The arrangements are subject to approval by the Department.19 In pactice all 
ELBs will provide assistance with transport where the child’s schiol is not 
within walking distance of the child’s home. They will usually alsi provide 
transport for children with special educational needs or in other e>ceptional 
circumstances. If the ELB is under an obligation to facilitate attendaice (i.e. it 
considers it “necessary”) the assistance given must be provided free <f charge. 
However, the ELB also has the power to provide transport or assistmce with 
travelling expenses for other pupils for whom it is not required to pnvide free 
transport.20 In such cases it may charge the parents for all or pat of the 
transport costs.
Who is entitled to free school transport?
10.08 There are no specific restrictions in the legislation in relaton to the 
categories of pupil who are entitled to free transport. Article 52 refe-s simply 
to facilitating the attendance of “pupils at grant-aided schools”. In In re 
Martin’s Application, the Northern Ireland High Court considered hat ELBs 
did not have the power to provide transport to children attending ion-grant 
aided schools, in this case an Irish medium primary school.21 Thecourt did 
not regard it as absurd that subsidised school transport should be retricted to 
those attending grant-aided schools. However, Departmental guidaice states 
that no assistance will be provided to two categories of pupil: (i children 
under compulsory school age (who may nevertheless gain admissbn a year 
early); and (ii) children who pay tuition fees (such as those atteiding the 
preparatory departments of grammar schools).22 The legal basi. for the 
restriction on children under compulsory school age is not readily apparent. 
The term “pupil” is defined to mean “a person of any age for whom ;ducation 
is provided under the Order”.23 On the face of it this specifically includes 
children under school age. It must be assumed that the restriction k founded 
on the Department’s power to direct the “arrangements” which migh be made 
under article 52(1). However, there is a possible argument that the 
Department’s power is limited to the physical “arrangements’ for the

17 P. 146.
18 Art. 52 of the 1986 Order substituted by art. 23 of the 1997 Order.
19 Art. 52(3) of the 1986 Order.
20 Ibid art. 52(3)-(4).
21 Unreported decision of the Northern Ireland High Court, 8 May 2000.
22 DENI Circular 1996/41, para. 3.1.
23 Art. 2 of the 1986 Order.
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provision of transport and does not permit them to limit the type of pupil who 
may receive assistance since the term “pupil” is referred to without restriction 
in article 52(l)(a). Similarly, the only possible legal basis for excluding 
children at preparatory schools is that these are not “grant-aided” and do not, 
therefore, fall within the ambit of article 52. However, the 1986 Order defines 
a grant-aided school as a school “to or in respect of which grants are made 
under this Order”. Preparatory schools are subsidised by the Department 
although it is somewhat unclear whether this arises under the 1986 Order.

Free transport for children who live outside the statutory walking 
distances
10.09 All ELBs will make provision for children who live outside statutory 
walking distances. In George v Devon CC the House of Lords considered that 
to do otherwise would be unreasonable. Keith L.J stated that “...a local 
education authority would be acting unreasonably if it decided that free 
transport was unnecessary for the purpose of promoting their attendance at 
school, because if it were not provided the parents of these children would be 
under no legal obligation to secure their attendance”.24 In Northern Ireland this 
defence arises under Schedule 13 to the 1986 Order.25 This states that a child 
will not be considered to have failed to attend school regularly:

“if the parent proves-
(i) that the school at which the child is a registered pupil is not 
within walking distance of the child’s home; and
(ii) that the child is one for whom the board is required to make 
provision under Article 52(1) but no suitable arrangements have 
been made by the board for his transport to and from school; and
(iii) that no suitable arrangements have been made by the board 
for boarding accommodation for the child at or near the school or 
for enabling him to become a registered pupil at a school nearer 
to his home.”

Schedule 13 defines the one situation in which an ELB must consider it 
necessary to provide assistance with transport. If a parent can satisfy the three 
conditions above, he or she will have a defence to their child’s non-attendance 
at school. An ELB must provide assistance with transport if it wishes to secure 
the child’s education. Thus article 52 and Schedule 13 must be read together. 
At one level this has been useful since Schedule 13 inserts a specific 
obligation into the otherwise vague language of article 52. However, it will be 
seen that the use of Schedule 13 as a means of interpreting the extent of the 
duty under article 52 has not been without its problems. Some of these 
difficulties could be avoided if article 52 were to be amended so as to include 
a precise obligation to provide assistance to children living outside the 
statutory walking distances.

24 Opcit n. 1 at p. 1006.
25 Amended by art. 23(2) of the 1997 Order.
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Statutory walking distances
10.10 Walking distances are set at two miles for a child at primary school 
and three miles for other children.26 The legislation does not specify where the 
measurement should begin and end. In particular it is unclear whether it 
should be taken from door to door or gate to gate. In one of the first reported 
decisions on the issue the measurement was taken from the school porch to the 
house porch.27 This would seem fair given that the extra yards between a 
school gate and the school entrance are part of the overall journey to school 
and may make the vital difference in borderline cases. The distances are 
measured by the nearest available route. In Shaxted v Ward the court 
considered that the nearest available route was one which the child could 
normally walk.28 It did not matter if the route was sometimes unsafe. Lord 
Goddard stated that “Parliament has not substituted safety for distance as the 
test”.29 However, in Rogers v Essex CC the House of Lords determined that 
the nearest available route is the route along which the child could walk to 
school with reasonable safety when accompanied by an adult.30 A route does 
not therefore fail to qualify as available because of dangers which would arise 
if the child was unaccompanied. It is, however, still arguable that a route 
would not be available if it is dangerous for both parent and child (e.g. 
because of the danger of sectarian attacks).
10.11 The statutory walking distances can be controversial mainly because 
they are not widely regarded as being realistic. Few parents would expect a 
primary school child to walk two miles to and from school, or a secondary 
school child to walk three miles. A further difficulty has been created by the 
House of Lords’ endorsement of the principle of parental accompaniment. 
Given that few parents will remain at the school for the entire day, there is an 
assumption that parents may be expected to walk distances of nearly 60 miles 
a week accompanying their child to and from school. There are not many 
parents who would be willing to do this even if their circumstances permitted 
it (i.e. they do not work, are physically capable and do not have other care 
commitments which preclude them from accompanying their child). 
However, if the child lives within walking distance and there are other factors 
which preclude accompaniment and the route is too dangerous for the child to 
walk alone, an argument might be made that assistance with transport is 
“necessary”, an option which is explored at paragraphs 10.19-10.21.

Restrictions on provision for children living outside the walking 
distances
10.12 The policy of open enrolment means that parents can apply to any 
school to admit their child. It does not have to be close to the parental home. 
If the child is accepted and registered at the school the parent is under an 
obligation to secure attendance.31 As has been seen, parents will have a

26 Sch. 13(3), para. 6.
27 Hares v Curtin [1913]2 KB 328.
28 [1954] 1 AUER 336.
29 At p. 338.
30 Op cit.
31 Sch. 13, para. 3 to the 1986 Order.
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defence to non-attendance if the school is outside the statutory walking 
distance and no arrangements have been made by the ELB to facilitate 
attendance. However, the defence involves a third condition - that the ELB has 
not made suitable arrangements for the child through boarding 
accommodation or by enabling them to become a registered pupil at a school 
nearer his or her home. It is this third arm to the statutory defence which 
provides ELBs with a means of restricting the provision which it makes. 
Arrangements for boarding accommodation are rare. In practice this occurs for 
a small number of secondary school children who live off-shore and would 
have to travel by boat to return home each day. Instead, it is the provision of 
suitable arrangements for enabling a child to register at a school nearer home 
which allows education authorities to restrict the levels of assistance.
10.13 It is clear that education authorities can limit the provision which they 
make to children living outside walking distances if they can show that they 
have made “suitable arrangements” for enabling the child to become a 
registered pupil at a school nearer to his or her home. However, in England 
and Wales disputes have arisen over the precise nature of the restrictions and 
in particular the meaning of the phrase “suitable arrangements”. A key issue 
is whether an authority must show whether the particular school which it is 
proposing is objectively suitable for the pupil or whether the suitability relates 
simply to the other administrative arrangements. The issue has been before the 
English courts on a number of occasions and there has been a series of 
conflicting judgments on the point. In R v Rochdale Metropolitan Borough 
Council ex parte Schemet in which Roch J was of the opinion that 
“arrangements will not be suitable unless the school is suitable for the 
particular pupil”.32 However, in .ft v East Sussex County Council, ex parte D 
Rose J refused to infer a requirement that the education authority considers the 
suitability of the school.33 The conflicting authorities were considered by 
Jowitt J in ft v Essex County Council, ex parte C who opted for the latter 
judgment, commenting that “the suitable arrangements do not, in my 
judgment, describe the quality of the school and could not do so without 
suspending the rules of grammar”.34 However, the decision was challenged in 
the Court of Appeal where Staughton LJ took the opposite view. He 
considered that “Arrangements for unsuitable transport, or unsuitable boarding 
accommodation or an unsuitable school nearer home, are in my judgment 
unsuitable arrangements”. This did not, however, determine the issue once and 
for all. In a subsequent decision of the Court of Appeal, ft v Dyfed County 
Council, ex parte S Butler-Sloss LJ dismissed the comments in ex parte C as 
obiter dicta and took the view that “suitable” related to the arrangements and 
that this did not include the school.35 All of the above authorities were 
reviewed in the case of ft v Bedfordshire County Council, ex parte DE in 
which Collins J considered himself bound by the decision of Butler-Sloss in 
the Dyfed case even though he was more persuaded by the line of argument 
favoured by Schemet.^ That said, he took a pragmatic view that few education

32 [1993] 91 LGR425.
33 Unreported, 15 March 1991.
34 [1994] Fam Law 128.
35 [1995] 1 FCR 113.
36 Unreported 1 July 1996.
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authorities would rely on the provision so as to require a child to go to a 
school which it considered to be unsuitable and if it did it would be considered 
to be acting perversely.

Significance of parental preference
10.14 Many of the English cases cited in the previous paragraph commenced 
because children were not provided with transport to the school of their 
parent’s choice. Although each of the LEAs had a different policy on the 
schools to which it would provide transport, most would only provide it to the 
nearest maintained school. This did not always allow for factors such as 
grammar school education, Welsh-speaking schools and denominational 
schools. In several instances counsel for the parents argued that parental 
preference should take primacy in determining whether home to school 
transport should be provided. Instead, the English courts have adopted the 
pragmatic position that the education authority should have regard to parental 
preferences, but that it is not an overriding factor. In the Schemet case Roch J 
stated that “the wishes of the parents are an important consideration but they 
are not the sole consideration, and the local education authority may reach the 
conclusion that they can make suitable arrangements for the child to be a 
registered pupil at a school nearer to his home despite the fact that it conflicts 
with the stated preference of the child’s parents, provided that the local 
authority have taken the parent’s preference into consideration when reaching 
that decision”.37 This was also the view of the Court of Appeal in v Essex 
County Council, ex parte C.38 In that case, the parents of a child with severe 
learning difficulties argued that the local education authority had to give 
primacy to parental wishes in determining whether to make transport 
arrangements. Steyn LJ rejected this because he considered that such an 
approach would “emasculate” the LEA’s power to nominate a nominate a 
suitable alternative school under the equivalent of Schedule 13, paragraph 
3(2). Moreover, although article 44 of the 1986 Order requires ELBs to have 
regard to the principle that children should be educated in accordance with the 
wishes of their parents, the duty applies only in so far as this is compatible 
with the avoidance of unreasonable public expenditure. The ELB may, having 
taken into account all the circumstances of the case, including the parents’ 
reasons for their choice of school, conclude that the expenditure is 
unreasonable and make suitable arrangements for the child to attend a school 
closer to home. The parents do not, of course, have to send their child to the 
school proposed by the ELB. However, if they keep the child at the school of 
their choice they will have to make their own arrangements for the child’s 
transport.

Policy in Northern Ireland: DENI Circular 1996/41
10.15 Prior to 1997 ELBs provided transport to the school which a child had 
been admitted even if it was not the nearest school of its type. However, from 
September 1997 ELBs have imposed restrictions on the circumstances in 
which they will finance travel arrangements when there is a suitable school 
closer to the child’s home. This is a direct result of Departmental guidance

37 Op cit.
38 [1994] Fam Law 128.
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designed to restrict the provision of free transport to the nearest suitable 
school.39 For these purposes ELBs have divided schools into specific 
categories and sub-categories:

Primary, maintained, controlled, integrated, Irish-Medium
Secondary: maintained, controlled, integrated, Irish-Medium
Grammar: denominational and non-denominational

In practice parents can apply for a place in a school in more than one of these 
categories in each school sector and for grammar and secondary schools. In 
order to qualify for transport assistance to a school outside the statutory 
walking distance, application must first be made to all of the schools in the 
same category that are within statutory walking distance before a preference is 
expressed for a more distant school.40 To be eligible for assistance, children 
attending a more distant school must be able to show that they were unable to 
gain a place in a school in the same category within statutory walking distance 
of their home.
10.16 When compared to some of the policies which have been challenged 
in the English courts, the Department’s categorisation of the nearest suitable 
schools provides a generous view of the factors which would influence 
parental choice. It allows for decisions based on denominational, language, 
ability and integrated grounds.41 The decision in v Dyfed CC considered 
earlier would suggest that ELBs are not bound in law to ensure that the 
alternative school proposed is “suitable” in all these respects.42 Thus, the 
Department’s policy might be considered to be a relatively wide interpretation 
of the legal obligation placed on ELBs. In adopting this approach to the issue 
of alternative schools the Department will undoubtedly have headed off many 
of the types of challenge which have predominated in England and Wales.
10.17 The Department’s guidance states that these are the only options open. 
In particular, it suggests that a desire for single sex or co-educational 
schooling will not be taken into account.43 In 1998 an attempt was made to 
challenge the legality of the policy on single sex schools by parents who 
wanted their child to attend an all-girls school. The substance of the challenge 
was that the refusal to provide home to school transport to such schools 
discriminated against female pupils who generally did better in single sex 
schools.44 The evidence for this assertion is somewhat conflicting. It appears 
that legal aid was refused with the consequence that the applicants did not 
proceed with the claim. However, there are other ways in which this aspect of 
the policy might be challenged, for instance it is clear that ELBs cannot 
completely fetter their discretion in this way. They have to consider all factors 
in determining whether it is “necessary” to provide assistance. The limitation 
is only possible on the basis that the ELB has been “directed” not to make

39 DENI Circular 1996/41.
40 Ibid pan. 3.6.
41 Parents in the “Dickson Plan” area (Craigavon) also have a right to express a preference for a 

grammar school outside the area.
42 [1995] 1 FCR 113.
43 Ibid. para. 3.5, note i.
44 McAteer v DENI which appears to have been withdrawn prior to hearing.
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such arrangements by the Department under article 52. The question is 
whether such a direction might be open to challenge.
10.18 The obvious basis for challenge would be on the meaning of “suitable 
arrangements” in Schedule 13 as discussed at paragraph 10.13. There is a 
possibility that the Northern Ireland courts might prefer the interpretation 
placed on this in /? v Rochdale Metropolitan Borough Council, ex parte 
Schemet case and approved in v Essex CC, ex parte C. If this were to be the 
case, the ELB would have to be satisfied that the nearest school proposed was 
“suitable” for the child and might be prepared to take into account factors such 
as a need for single sex or co-educational schooling. Alternatively, there might 
be on the facts of a particular case an argument that the Department’s policy 
was irrational, for example if an ELB were to refuse transport assistance to a 
co-educational school for mixed-sex Siamese twins. Likewise, there might be 
compelling circumstances in which a parent would want single sex schooling, 
for example where a child has been the victim of a sexual assault which has 
left them with a fear of the opposite sex. It is unlikely that cases of this sort 
would reach the courts. It might be anticipated that such issues would be 
handed sensitively by ELBs with the approval of the Department. 
Nonetheless, it is worth remembering that ELB policy and Departmental 
guidance are not immune from challenge and that relevant considerations 
other than those in the circular must be considered.

Free transport for children living within the statutory walking 
distance
10.19 An ELB may be under an obligation to provide a child who lives 
within statutory walking distances with free transport. This arises because 
article 52 places ELBs under an obligation to provide such transport as it 
considers “necessary”. In George v Devon CC the House of Lords stated that 
it would be wrong to assume that Parliament expected all pupils living within 
walking distances to walk to school. Lord Keith stated: “The intention of 
Parliament was that pupils living outside the statutory walking distance would 
in all cases be provided with transport, and that pupils living within that 
distance would normally walk to school but would be provided with free 
transport if the local education authority considered it necessary for 
facilitating their attendance”.45 The question is when an ELB will consider it 
“necessary” to facilitate attendance if the child lives within statutory walking 
distances.
10.20 The wording of article 52 is deliberately broad and gives ELBs 
considerable discretion in determining whether assistance is “necessary”. In 
George v Devon CC the House of Lords defined this to mean “really 
needed”.46 In that case, the local authority were considered to be entitled to 
refuse assistance to a nine year old boy who lived 2.8 miles from the school 
and who had to travel along a track used by agricultural vehicles. The Court 
considered that it was lawful for the education officer to take into account the 
fact that the child’s step-father was unemployed and therefore available to

45 [1988] 3 All ER 1002, at pp. 1006-1007.
46 Op cit p. 1006.
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accompany him to school. The House of Lords described the duty on the 
education authority as follows:

“The question is whether the authority considers arrangements 
for free transport to be necessary for facilitating their attendance.
Obviously free transport will make the attendance of every such 
pupil easier, however close to the school he or she happens to 
live. But that cannot determine the matter. It is for the local 
authority and no one else to decide whether free transport is 
really needed for the purpose of promoting the attendance at 
school of a particular pupil. That must depend on the authority’s 
view of the circumstances of the particular case...The authority’s 
function in this respect is capable of being described as a 
‘discretion’, though it is not of course an unfettered discretion 
but rather in the nature of an exercise of judgment.”47

In practice, the largest group of pupils who live within statutory walking 
distances but nonetheless receive transport assistance are children with special 
educational needs. The need for assistance with transport will usually be 
specified in their statement of special educational needs.48 This is 
acknowledged in the Department’s guidance which specifies that the general 
arrangements in Circular 1996/41 do not apply to pupils with statements of 
special educational needs.49
10.21 Children with statements are not the only children living within the 
walking distances who may be entitled to assistance. The Department’s 
Circular provides no guidance on this point beyond the statement that 
“transport assistance will not normally be provided for any pupil who lives 
within statutory walking distance of the school...”.50 ELBs have defined 
school transport policies in order to assist them in making decisions as to the 
cases in which transport arrangements are “necessary”. These normally make 
provision for children who have medical conditions which affect their 
mobility. However, this does not mean that no other cases can be considered. 
ELBs cannot restrict the exercise of their statutory obligation by rigid 
adherence to their transport policy. Each case must be fully considered and 
that includes considering the possibility of an exception being made to the 
policy. Relevant factors might include the child’s physical and mental 
capabilities, the parents’ ability to accompany the child and the nature of the 
route. For instance, in George v Devon CC, the House of Lords was of the 
opinion that the LEA had properly considered the child’s age, the nature of the 
route and the availability of his parents before coming to a determination that 
assistance was not necessary.51 Interestingly, in R v Bedfordshire CC, ex parte 
DE Collins J expressed considerable doubt over an LEA policy which stated 
that there was no scheme on the grounds of low income or hardship.52 In his 
view:

47 Ibid.
48 See further para. 8.58.
49 Para. 6.
50 Para 3 1
51 [1988] 3 All ER 1002.
52 Unreported decision of the English High Court, 1 July 1996.
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“If that is a blanket approach so that low income and hardship 
are never taken into account in deciding whether free transport 
should be provided, then it seems to me that is wrong. First of 
all, it fetters the discretion generally. But, more importantly, it 
may well result in discrimination in relation to the exercise of 
parental choice... 1 do not say, of course, that the mere fact that 
they cannot afford is itself sufficient to require that a grant be 
given where a choice has been exercised, but it is surely a factor 
that should be taken into account.”53

It is possible to envisage a situation where a child is living within the statutory 
walking distance; the route is unsafe without accompaniment; the parent(s) is 
unable to accompany because of other care responsibilities (or because he or 
she is accompanying another child along a different route to a different school 
at the same time); and the parent(s) is unable to afford the fare for the bus 
which can take their child to his or her school safely. If an ELB were to refuse 
assistance in such a situation it might be considered to be acting unlawfully or 
unreasonably.

TYPE OF PROVISION WHICH MUST BE MADE
10.22 The legislation does not specify the type of assistance which must be 
given. Article 52 simply refers to “arrangements for the provision of transport 
and otherwise”. In practice this will involve the use of buses, taxis, private 
hire coaches, ferries etc. ELBs all have their own in-house bus services. 
However, as a matter of policy, they will use public transport wherever 
possible. This may restrict the transport arrangements to set hours and routes 
as determined by the transport company, a factor which can lead to parental 
dissatisfaction with assistance being provided.

General principles
10.23 The obligation placed on the ELB is simply to “facilitate attendance”. 
In George v Devon CC this was defined as meaning “make easy” or 
“promote”.54 Article 52 goes no further. However, reading article 52 with 
Schedule 13(3), it is arguable that the arrangements must also be “suitable” in 
cases where the child lives outside the statutory walking distances (otherwise 
a parent will have a defence to the child’s non-attendance at school). If the 
arrangements offered were plainly unacceptable (e.g. a young child had to 
change buses on route, thus crossing a busy road and waiting an hour for the 
second bus to arrive) it could be argued that the ELB was not “facilitating 
attendance” or that the arrangements were not “suitable” under Schedule 
13(3).
10.24 In R v Hereford and Worcester CC, ex parte P, McCullagh J 
considered that an LEA was under a duty to make such arrangements as it 
considered necessary for a child to reach school without “undue stress, strain 
or difficulty” which might prevent him from taking advantage of the education

53 But note however, the view of Lord Keith in George v Devon CC [1988] 3 All ER 1002 
where he considered that the relevance of parental means was “open to serious doubt” (at p. 
1009).

54 Ibid p. 1006.
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that the school had to offer.55 He also considered that the LEA should make 
arrangements in which children could travel in safety and reasonable comfort. 
In determining whether the transport arrangements provided are acceptable in 
these respects, the authority must look at all the circumstances. The child's age 
and physical and mental abilities will be of particular significance. However, 
there a number of other factors which are relevant when determining whether 
the arrangements are appropriate.

Particular factors
Duration of the journey
10.25 One key factor in the determination of the suitability of the 
arrangements is the total time taken in the journey. In 7? v Hereford and 
Worcester CC, ex parte P the court considered that it was unacceptable that 
the journey should last an hour each way.56 The pupil was a child with Downs’ 
Syndrome and the journey time was extended by the fact that the bus had to 
stop at a number of other routes along the way. The parents sought judicial 
review basing their submission on the legality of the contents of the statement 
and in particular the section covering non-educational provision. The court 
considered that it was implicit that the authority should make such 
arrangements as it considered necessary for a child to reach school without 
undue stress, strain or difficulty so that he could benefit from the education on 
offer at the school. On the facts, the child had a journey which lasted an hour 
each way. His parents asserted that the maximum journey time should be 45 
minutes. The education authority wished to continue with the existing 
arrangement which allowed them to use one bus for 12 children attending 
three different schools. The court declined the parents’ application on the basis 
that the decision was not so unreasonable that no other reasonable education 
authority would have taken the same decision. However, the court stressed 
that the transport provisions require the education authority “to do what is 
necessary, not to do what is considered affordable” and suggested that an 
application might have been successful had it been argued that the authority 
took into account an irrelevant consideration when it prioritised resources 
when determining its transport provision for the child.

Door to door?
10.26 One of the key queries parents have is whether the ELB is required to 
take the child from the door of their home to the gate of the school. This will 
be of particular concern to the parents of young children who will otherwise 
have to bring the child to or meet them at the designated bus stop. Further 
problems can arise where the child is still left a considerable distance from his 
or her home with the result that the parents consider the overall journey 
(transport and walking) to be onerous. When LEAs are measuring the distance 
between home and school for the purpose of determining statutory walking 
distances, they will measure from the door of the house to the door of the 
school.57 However, if a decision is taken to provide transport assistance, it

55 [1992] 2 FLR 207.
56 Ibid.
57 See Hares v Curtin [1913] 2 KB 328.



310 Education: Law, Policy and Practice in Northern Ireland

does not have to be provided door to door. In Surrey CC v Ministry of 
Education the court considered that it was not sufficient for an authority to 
provide transport so as to limit the journey to two or three miles (i.e. to bring 
them within the statutory walking distances).58 Lynsley J considered that the 
transport should be provided from “a point reasonably near his home to a 
point reasonably near the school -1 do not say the school door, but reasonably 
near thereto”. Departmental guidance reflects this. It states that “A board has 
no obligation to assist with travel for the whole of a journey, provided that the 
remainder of the journey does not exceed the statutory walking distance and 
the board is satisfied, having regard to the length and time of the total journey, 
that the remainder of the journey is not excessive”.59 Thus, if a child had to 
wait 20 minutes on a bus, the journey took 30 minutes and the child still had 
to walk two miles home, a court might consider the overall journey to be 
excessive with the result that the ELB might be considered to have failed to 
comply with their statutory obligation to “facilitate attendance”.

Supervision
10.27 There is no statutory requirement for ELBs to provide supervision on 
school buses. However, a failure to provide supervision may in certain cases 
be considered to be negligent and thus give rise to a civil action for damages if 
a child is injured on a bus where there is no or inadequate supervision. In one 
such case, Jacques v Oxfordshire CC, the court considered that an education 
authority should provide whatever level of supervision was appropriate 
bearing in mind the children’s ages and standard of behaviour.60 Thus one 
might expect an ELB to provide adult supervision where a large number of 
young children or children with learning difficulties are being transported. 
Supervision might also be required where it is known that a certain group of 
children are particularly boisterous or undisciplined. In the Jacques case the 
court refused to award damages against the education authority when a child 
was injured during some pellet throwing on a bus which was supervised by 
school prefects. The court considered the standard of care to be that of 
“reasonable parent (applying his mind to school life where there is a greater 
risk of skylarking)”. The court placed emphasis on the fact that there was no 
evidence that the children were particularly boisterous and undisciplined.

Safety obligations
10.28 There are a number of detailed provisions which govern Public 
Service Vehicles. These require those driving Public Service Vehicles to have 
special licences.61 They also require buses carrying school children to display 
special signs.62 However, the issue which appears to most concern parents in 
relation to school transport is that of seat-belts. Not all buses are required to 
have seat-belts. In buses where seat-belts are not required, three children count

58 [1953] 1 All ER705.
59 Para. 3.1.
60 (1967) LGR440.
61 Part II of the Road Traffic (NI) Order 1981 as amended by art. 3 of the Road Traffic (NI) 

Order 1991.
62 Road Vehicles Lighting (Amendment) Regulations (NI) 1995, reg. 17 as substituted by the 

Road Vehicles Lighting (Amendment) Regulations (NI) 1997, reg. 4.
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as two passengers,63 a situation which has been criticised by parental pressure 
groups. ELBs will not be considered to have acted unreasonably when they do 
not provide seat-belts in circumstances not required by the legislation.64

Parental input
10.29 While it is clear that an ELB can be under an obligation to facilitate 
attendance, the responsibility for getting the child to school does not 
necessarily fall upon it entirely. Article 45 of the 1986 Order is of some 
relevance in this context. It places an onus on parents to “cause” their child to 
receive full-time education. In George v Devon CC the House of Lords 
described the parental obligation as follows:

“In general, the parent must do these things which are reasonably 
practicable to be done and which an ordinary prudent parent 
would do. This may include accompanying the child in situations 
where it would be unsafe for the child to go to school 
unaccompanied. In a case where a child lived 100 yards from the 
school but the route involved crossing a busy trunk route, and the 
parent, although available to do so, refused to accompany the 
child and refused to allow him to go to school on the ground that 
it would be dangerous, there can be no doubt that the parent 
would be guilty of an offence.”65

The fact that ELBs are under an obligation to facilitate attendance does not 
absolve the parents of all obligation in relation to securing their child’s 
attendance at the school of their choice.

WITHDRAWAL OF ASSISTANCE
10.30 ELBs are required to make “such arrangements for the provision of 
transport and otherwise as they consider necessary, or as the Department may 
direct, for the purpose of facilitating the attendance of persons receiving 
education...at schools”. It has been seen that this rather broad duty has been 
the subject of much litigation as regards the circumstances in which an 
education authority is bound to provide assistance with transport. However, 
disputes arise not only about the situations in which the authority should assist 
but on the situations in which it might wish to discontinue assistance which 
has previously been provided. The key difficulty here is that the legislation 
does not specify the circumstances in which an authority might withdraw 
assistance. It must be assumed therefore that it may (and indeed should) 
withdraw assistance when it considers that it is no longer “necessary” for it to 
provide assistance so as to facilitate the child’s attendance at school.
10.31 There are a number of occasions on which an ELB might wish to 
withdraw assistance with transport. The most commonly occurring of these is 
where there has been a change of circumstances (for instance the child moves 
house or school) with the result that the authority no longer considers 
assistance to be necessary. In such instances, provided the child’s parents 
notify the authority of the change in circumstances, the removal of entitlement

63 Reg. 61(2)(b) of the Public Service Vehicles (Carrying Capacity) Regulations (Nl) 1995.
64 Harris v Gwent CC, unreported 6 April 1995.
65 [1988] 3 All ER 1002.
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will be unproblematic. However, there are a number of other situaiin 
which the withdrawal of assistance might result in parental dissatisfactnd 
consequently become a breeding ground for litigation. These arise whe:re 
has been a mistake as to the facts, a change in policy or where the tnrt 
company refuses to carry a child on account of the child’s behavioumg 
the journey. At the outset it should be noted that litigation in such (is 
likely given that most people will have strong feelings about the remof a 
benefit previously enjoyed (compared to one never experienced). More in 
the case of home to school transport, the sense of injustice goes furthice 
parents’ original understanding of their child’s entitlement may weve 
been a determining factor in the choice of school.

Mistake as to the facts
10.32 Difficulties may arise where the assistance has been ed 
previously because of a mistake (innocent or otherwise) as to the fin 
Rootkin v Kent an LEA had provided the applicant’s child with assistfor 
three months when it discovered that the route was 175 yards less the 
statutory walking distance of three miles.66 The LEA withdrew assistand 
the applicant sought judicial review arguing first, that the authority no 
power to withdraw assistance once it had been provided and secondly, he 
authority was estopped from removing assistance. The Court of sal 
considered that the LEA did have the power to discontinue the assista In 
fact Lawton LJ was of the view that the authority was duty be to 
reconsider the matter once it discovered the mistake of fact. Moreo he 
Court of Appeal was unanimous in the view that the doctrine of estoppuld 
not be used to prevent the authority from exercising its discretion lose 
assistance and that, in any event, the applicant’s position had not beened 
sufficiently to enable her to rely on the doctrine.
10.33 It is clear therefore that assistance can be withdrawn if the ral 
decision has been based on a mistake as to the relevant facts. In Ro v 
Kent the mistake was the LEA’s own fault; the first measurement ween 
by the mileometer in a private car, the second was taken by a special rne 
called a ‘Trumeter’ which (living up to its name) gave a more ate 
reading. It goes without saying that assistance can also be withdrawhe 
authority has been misled as to the facts by the parents. This could arisere 
parents have given false addresses so as to show that a child is livingiin 
the catchment area for a particular school, a situation which it h:en 
suggested has become increasingly common.67 Such situations may, ofse, 
also result in civil actions to recover monies lost and criminal proceedfor 
fraud.

Change in policy
10.34 Each ELB has a published policy on the provision of home tool 
transport. This sets out the situations in which the ELB is prepared eet 
the costs of school transport and outlines any exclusions. ELBs can es>et 
into legal difficulty for over rigid adherence to their policies. H er,

66 [1981] 2 AUER 227.
67 See Ward, ‘The Parents who cheat for their Children’, The Independent 17 April 19S
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problems can also arise where the ELB decides to implement a change in 
policy. This is increasingly more likely given the financial pressures on 
education authorities; transport assistance is an ancillary service and 
consequently one which is vulnerable to review when ELBs are experiencing 
difficulty managing their budgets. The most effective way of reducing the 
money spent on transport costs is to restrict the criteria for assistance.
10.35 While ELBs are able to change policy and thus remove existing 
entitlement to assistance they would be advised to consult widely about the 
changes. In /? v Rochdale Metropolitan Borough Council, ex parte Scheme! an 
LEA changed its policy so as to refuse assistance to children travelling to 
extra-district schools to receive denominational education.68 It did not consult 
parents before or during the change. The applicant’s daughter had previously 
received assistance to attend such a school. The court considered that the 
parents of children at extra-district schools already receiving passes had a 
legitimate expectation that the benefit would continue until there had been 
communicated to them some rational grounds for withdrawing it on which 
they had been given the opportunity to comment. The court stated that the 
withdrawal of a travel pass might mean that a child would have to change 
schools so it was right and sensible that the LEA should pay some regard to 
the effect on the child before finally deciding to withdraw its assistance. The 
court refused to issue an order of certiorari quashing the decisions of the 
council to change the policy since to do so would have affected the budget of 
the education authority for the previous two years. Instead, it issued a 
declaration that the decisions were unlawful and that the parents had a 
legitimate expectation that the passes would continue until such time as they 
had been properly consulted.

Indiscipline
10.36 The final situation in which an ELB might wish to withdraw 
assistance is where the pupil is behaving badly on the means of transport with 
the result that he is a danger to himself, the driver or other passengers. If the 
carrier is a public transport company, it might refuse to carry the child, thus 
forcing the ELB to reconsider the assistance provided. The problem is that the 
legislation does not give ELBs the power to withdraw assistance on grounds 
of misbehaviour alone and it is difficult to see how an argument might be 
sustained that transport was no longer “necessary” because of the child’s 
misbehaviour alone. A child’s behaviour may be relevant to what is 
“necessary...for the purpose of facilitating attendance” when an ELB is 
considering whether to make a positive grant of assistance, for example there 
may be cases where a child cannot be controlled on a public footway even 
with adult supervision. However, it is difficult to mount an argument that a 
child’s unruly behaviour while being transported can be a factor in 
determining that assistance is not necessary. It would appear therefore that if 
the ELB is under an obligation to provide free transport (i.e. if it considers it 
to be necessary), it must make alternative arrangements (e.g. provide a private 
taxi) if the child is not permitted on public transport because of their actions. 
A countervailing argument is that once the ELB has made the arrangements to

68 [1993] 91 LGR425.



314 Education: Law, Policy and Practice in Northern Ireland

facilitate transport (e.g. secured the annual ticket from the local bus operator) 
it has fulfilled its statutory obligation and need do no more if the child’s 
behaviour means that they are unable to avail of the assistance provided.
10.37 Although the legislation does not give the ELB the power to impose 
sanctions for misbehaviour, the education authority could inform the child’s 
school in the hope that it might take disciplinary measures. The head teacher’s 
power to discipline extends to incidents occurring outside the school 
premises.69 This is generally accepted to include the journey to and from 
school.70 In serious cases of indiscipline a head teacher could suspend the 
pupil for the misbehaviour. This might act as a deterrent and should at least 
give the ELB time to make alternative arrangements for transport.
10.38 What is not included in article 52 of the 1986 Order may be as 
problematic as what is. In particular, the lack of prescribed circumstances in 
which an education authority might withdraw assistance can cause difficulty. 
ELBs would undoubtedly find it useful to have a subsection providing them 
with a list of defined circumstances in which they might withdraw assistance. 
The money which is used to defend litigation often outweighs the money 
which in spent meeting the costs of transport in individual cases. This would 
be particularly useful when a pupil has been banned from the transport which 
has been provided as a result of their own misconduct.

COMPLAINTS
10.39 There are a number of ways in which a parent who is dissatisfied with 
the operation of the home to school transport provisions might complain. 
Clearly parents should raise the issue with the ELB in the first instance. 
However, if still dissatisfied there are a number of avenues of address. The 
first is a complaint to the Department under article 101 of the 1986 Order.71 
This provides a means of complaint if a parent considers that there has been an 
unreasonable exercise of the statutory functions. A complaint to the 
Department should be the first port of call for dissatisfied parents since an 
application for judicial review may not be entertained if parents have failed to 
raise the issue with the Department. In v Essex CC, ex parte Bullimore Lord 
Bingham refused to consider an application for judicial review because the 
parents had not first taken the issue to the Secretary of State (the GB 
equivalent of a complaint to the Department in NI).72 Lord Bingham stated 
that “in all circumstances, it is preferable that the decision on this matter 
should be made on the merits by the political authority entrusted with 
responsibility for the operation of the educational system”. An application for 
judicial review remains an option where the parents are unhappy with the 
Department’s decision. Moreover, if the parents are unhappy with the 
administrative handling of the application for transport assistance, they might 
have grounds for complaint to the Ombudsman.73

69 R\ Newport Salop Justices, ex parte Wright [ 1929] KB 416.
70 See R v London Borough of Newham, ex parte X, The Times, 15 November 1994, where a 

pupil pulled a fellow pupil’s trousers down in a retaliatory attack.
71 See further, paras. 2.68-2.72.
72 Unreported, 26 March 1997.
73 See further, paras. 2.73-2.74.


