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Education Rights: Lessons for and from Northern Ireland.

Critical Analysis 

The context of the research

This application for a Ph.D by independent research and publication is based on 

research and scholarship in the area of education law and children’s rights in Northern 

Ireland since 1998. The research was carried out at Queen’s University, Belfast first 

while I was a senior lecturer in the School of Law and then, from 2003, as a Reader in 

Education in the School of Education. The analysis of this body of work has been 

categorised into four inter-related aspects of education rights: (i) the domestic education 

law of Northern Ireland; (ii) the implications of international human rights law for 

Northern Ireland’s education system; (iii) an analysis of the unique elements of Northern 

Ireland’s education law which are of interest in other jurisdictions; and (iv) the 

significance of ensuring respect for children’s rights in education, particularly in societies 

affected by conflict. The title of the thesis was chosen to reflect two broad strands of my 

work within these categories: first, research which documents the ways in which 

international human rights law has provided a stimulus for change within Northern 

Ireland’s domestic law (‘lessons for Northern Ireland’); secondly, research which 

highlights what is distinctive about Northern Ireland’s approach to rights in education and 

might therefore inform law, policy or practice elsewhere (‘lessons from Northern 

Ireland’). The unifying theme of the research and therefore, in a sense, the ‘thesis’ that 

underpins the critical analysis of the body of work presented is that, if children’s rights in
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education are to be fully respected, protected and fulfilled, strategies based on legal 

enforcement are insufficient on their own. Instead, it will be argued that a more effective 

way of securing rights in education is to encourage those involved in children’s education 

to embrace the implementation of children’s rights through increased awareness of the 

substance of the legal provisions alongside the benefits of compliance. A key element of 

this is the need to ensure that children’s views are actively sought and taken seriously.

Northern Ireland's school system is an interesting arena in which to conduct 

research on education rights. Northern Ireland is emerging from over thirty years of 

violent conflict between its Protestant and Catholic communities. The Belfast Agreement, 

a peace agreement which provided for the establishment of power-sharing democratic 

institutions, was signed in 1998. Since then, the worst forms of violence (indiscriminate 

bombings and ‘tit for tat’ murders) have ceased, although there is still unacceptably high 

levels of sectarian violence both between and within certain communities, usually in 

areas of high social deprivation. Moreover, not only does Northern Ireland remain a 

deeply divided society but Northern Ireland’s school system reflects the wider schisms. 

Schools are almost completely religiously segregated in terms of their pupil profile: 

Protestant children generally attend state-owned controlled schools (managed by local 

education authorities) and Catholic children generally attend state-funded voluntary 

schools which are in the ownership and management of the Catholic Church. 

Approximately 5% of children attend ‘integrated’ (mixed religion) schools and a smaller 

number still attend Irish medium schools - schools in which instruction is provided 

mainly through the Irish language (a language associated mainly with the Catholic
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community). Moreover, with few exceptions. Boards of Governors in Northern Ireland 

have a significant proportion of their membership drawn from the local clergy or from 

those whom they have chosen to represent them. These positions are set down in 

legislation, affording the churches a significant statutory role in school governance 

(Lundy, 2000a).

The high level and varying types of segregation within schools has meant that 

Northern Ireland’s education system has provided a venue in which the jurisdiction’s 

complex religious, social and political divisions find a public outlet and therefore a 

setting in which claims that rights are being infringed arise frequently. Moreover, thirty 

years of violent conflict and allegations of inequality have resulted in a fairly 

sophisticated local understanding and use of international human rights law. Thus, not 

only is Northern Ireland a society in which there is a compelling need for an education 

system which promotes and respects human rights, but there is also a readiness to deploy 

a range of legal arguments in order to secure change within the system (Lundy, 2004b). 

This has been enhanced by a series of innovative human rights and equality provisions 

which were negotiated as part of the Belfast Agreement in 1998 and implemented by the 

Northern Ireland Act 1998. The distinctive educational and legal context in which my 

research was carried out and on which it is based has therefore provided fertile ground for 

an analysis of the meaning of and most effective ways of ensuring children’s rights in 

education.
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The critical analysis embraces a number of distinct tasks, namely to include the 

contribution of the work to the advancement of the field of study, an account of its 

significance and an explanation of the inter-relationship between the material presented 

(Regulation 4.1). Once engaged in the process of reflection on my research, it unfolded 

that my work has followed a distinctive pathway, not just in relation to the substantive 

areas of interest set out above, but also in terms of my own approach to research and 

methods of inquiry. My reflections on this broader academic journey (which might be 

characterised as a paradigmatic shift from doctrinal legal analysis of domestic statutes 

and case law to inter-disciplinary, empirical studies which focus on international human 

rights) are incorporated within the critical analysis.

Education Law in Northern Ireland

Education Law, Policy and Practice in Northern Ireland, ((ELPPNI) (Lundy, 

2000a) is the first and only text on the law of education that applies in Northern Ireland. 

In effect, it created a ‘field’ of law within Northern Ireland. The need for the book 

became apparent after an attempt to ascertain the legal position in relation to provision 

for a child with special educational needs proved frustrating. The research led me to the 

Education and Libraries (NI) Order 1986 and an awareness of the scope and degree of 

statutory regulation within the education system. From the outset of my career, my 

academic interests have focused on issues of social welfare and social justice, initially in 

relation to social security and labour law: my Masters dissertation was on the provision 

of social security during trade disputes. The law of education was in many ways a
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natural progression for me as it combined an important development in my personal life - 

a child who was approaching school-age - with my academic and professional interest in 

issues of social welfare and legal skills in reading and interpreting statutes and 

regulations. Although the latter is often a no-go zone for many lawyers, years of reading 

and applying social security regulations - unparalleled in their quantity, complexity and 

numerous amendments - meant that I was well-equipped to handle the Orders in 

Council which related to education. Thus, even though the statutory framework for 

education in Northern Ireland has been described by a judge as being ... ‘of Byzantine 

complexity’, my reaction to this was simply a sense of injustice that there was no text 

book or even basic guide available to pupils, parents or teachers wishing to understand 

their respective rights and duties. For me, this was a fundamental issue of access to 

justice since educational rights could not be fulfilled where they were not known and 

understood. Education Law, Policy and Practice in Northern Ireland was inspired by the 

sense of injustice and its publication has filled that gap in knowledge.

The book is now the key text used by lawyers advising on education issues in 

Northern Ireland. A review in the Northern Ireland Law Society’s journal. The Writ, 

described the book as ‘an excellent overview of education and law in Northern Ireland’.1 

It is cited regularly in court, and, as a result, I am asked frequently to provide opinions on 

legal issues relating to education. However, while it is important that the book is of use in 

the professional legal market, one of the key aims of the book was to make the text 

sufficiently accessible that it could be used by non-lawyers. In the book’s preface, the 

express intention was that it would be used by schools, school governors and those

1 The Writ, October 2001, p. 8-9.
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involved in educational administration ‘as a benchmark for good practice which will keep 

them on the right side of the law’. A mark of success in terms of the book’s accessibility 

to non-lawyers is indicated by the fact that sales have been vibrant in the education 

sector. When the book was published it was immediately endorsed by Nigel Hamilton, 

currently Head of the Northern Ireland Civil Service (then Permanent Secretary for the 

Department of Education) as:

‘a comprehensive and well-argued compilation of complex education law. I commend it to 

anyone with an interest in education in Northern Ireland. I have no doubt that it will quickly become an 

invaluable reference work for those working in this field.’

ELPPNI is also widely used by government agencies, non-governmental organsiations 

and other academics within Northern Ireland and elsewhere.

ELPPNI provides an account of the law and policy context of a number of distinct 

topics affecting schools. Each chapter commences with a broader introduction that 

examines the historical position and policy objectives of the law in the area and provides 

a critique of the extent to which the law is meeting those objectives. This provided a 

springboard to a number of journal articles on individual issues such as special 

educational needs (Lundy, 1998b). It also provided the basis for the first piece of inter

disciplinary work with colleagues in the School of Education (Barr, Kilpatrick and 

Lundy, 2000) This article compared the legal framework for school exclusions with that 

in England and Wales, concluding that Northern Ireland’s unique statutory pre-expulsion 

consultation may account for the much lower rate of school exclusions within Northern
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Ireland. This is only one of many differences to be found in Northern Ireland’s 

education law when compared to the rest of the United Kingdom.

The differences between education law in Northern Ireland and England emerged 

during the writing process. Given that the area was completely uncharted, I had to 

undertake the task from primary legal sources: finding and reading the legislation and 

case-law - a detailed process of tracing statutory amendments and regulations, analysing, 

categorising and interpreting. When a first draft was completed, I would then read an 

equivalent text for England and Wales, partially to check for relevant case-law and 

partially to check if the legal position (and my understanding of it) was similar. It 

emerged that, while there were large sections of the education legislation which were 

almost identical to that in the neighbouring jurisdictions, there were also very significant 

differences. An article in a special edition of the Liverpool Law Review (Lundy, 1998a) 

explored the ways in which Northern Ireland’s very different political and social context 

meant that education legislation which emanated from England and Wales passed 

through the Northern Ireland legislative process and emerged looking distinctively 

different. For example, it charts how the Integrated Education sector were able to mould 

one of the Conservatives’ key education proposals (the opt-out for grant-maintained 

schools) to secure funding for a new type of integrated schools - the grant-maintained 

integrated school. However, the single biggest influence on the development of a 

distinctive body of education law within Northern Ireland which emerged was the 

influence of the local churches and the implications that had for minority rights (Lundy, 

1998a). The churches in Northern Ireland have wrought change from the British
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government which ran counter to agreed national policy reform. Part of the reason for 

their success was due to the context (in particular the ongoing conflict) and the fact that 

‘opposing the churches in the area of education can readily be interpreted as a form of 

discrimination against the communities which they represent’.( Lundy, 1998a, p. 90).

In the course of writing this article, I became aware increasingly of the particular 

significance of human rights principles in the development of Northern Ireland’s 

education system. This co-incided with two landmark legal developments. The first was 

the incorporation of the European Convention on Human Rights into domestic law 

through the Human Rights Act 1998. The second was the implementation of the Belfast 

Agreement in the Northern Ireland Act 1998, including a series of innovative human 

rights and equality provisions. Each of these occurred as the book was being finalised: 

EPPLNI describes these developments and outlines their potential implications for the 

education system. It became apparent to me that any major changes in the direction of 

education law would most probably emanate from international human rights law and I 

capitalised on a period of sabbatical leave in the spring of 2001 in order to develop this 

area of work.

Education and Human Rights within Northern Ireland.

The education sector in Northern Ireland has, for a long time, been 

adept at using human rights law as the moral and legal basis of their arguments for 

change. This was apparent during the negotiations for the Belfast Agreement where, for
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instance, lobby groups for the Irish language, were able to get the United Kingdom 

government to agree to a new legal obligation on the Department of Education to 

promote and facilitate Irish Medium education and to sign the European Charter for 

Regional and Minority Languages. Moreover the Belfast Agreement’s founding 

principles include ‘the protection and vindication of the human rights of all’ and 

‘partnership, equality and mutual respect’ {The Agreement (1998) p. 1, Declaration of 

Support.) The Northern Ireland Act 1998 (‘the 1998 Act’), which implements the Belfast 

Agreement, contains a number of provisions intended to ensure compliance with a 

range of international human rights standards. For instance, primary responsibility for 

ensuring ‘the adequacy and effectiveness in Northern Ireland of law and practice relating 

to the protection of human rights’ was vested in a new institution body, the Northern 

Ireland Human Rights Commission (NIHRC) (s.69(l)). From the outset, the NIHRC 

made education one of its priority areas, highlighting the human rights implications of all 

new proposals for change affecting schools.

When the NIHRC was established, the single biggest issue facing the education 

system was the system of academic selection of children at age eleven. The Department 

of Education had commissioned a major research study in to the effects of the selective 

system (Gallagher and Smith, 2000), and I was invited by the research team to provide a 

supplemental report, analysing the legality and impact of the highly regulated admissions 

system. This research involved a review and coding of all the admissions criteria used by 

every secondary school in Northern Ireland. These were then critiqued in terms of their 

compliance with domestic legal obligations, international human rights law and the
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policy objectives of New Targetting Social Need. Given the emphasis on the human 

rights and equality provisions, the report was published by the NIHRC (Lundy, 2001). 

The report received widespread media attention in Northern Ireland and was used to 

found a number of legal actions. Most significantly, however, in the wake of the report, 

the Department of Education established a Working Party to look at the issue of school 

admissions and invited me to act as a consultant to the group.2 This group produced 

revised guidance to all schools in Northern Ireland, advising them of the legality of 

various types of admissions criteria.

In the wake of this, I was asked to provide advice on human rights issues to the 

Costello Working Group on Post-Primary Education in 2004 and subsequently to the 

Department of Education team which drafted the Education (NI) Order 2006. In each 

case, my key contribution was to advise policy-makers on the significance of the 

international human rights standards for the school admissions process, and in particular 

to highlight proposed admissions criteria that might disadvantage certain children 

because of their gender, disability, race, religion or socio-economic background. Many 

of the recommendations that I made in the initial NIHRC report (Lundy, 2001) have been 

translated into the new legislation. For example, I highlighted the arbitrariness of the 

provision which requires committees of Boards of Governors of grammar schools to 

determine applications for admission based on special circumstances and recommended

2 Martin Me Guinness, then Minister for Education for Northern Ireland, was questioned about the report in 
the Northern Ireland Assembly. His response was that the Department had established a committee to look 
at the issue and that I was a member of the group. Northern Ireland Assembly Debates, 25 June 2001,2.30 
pm.
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that these should be determined by a central body with the requisite expertise. This is 

now contained in Article 29 of the 2006 Order.3

One of the potentially ground-breaking aspects of the Belfast Agreement was its 

provision for the creation of a Bill of Rights for Northern Ireland to supplement the 

ECHR to reflect the particular circumstances of Northern Ireland. The NIHRC, which 

was tasked with preparing a draft of the proposed Bill of Rights, made its initial 

recommendations for a new Bill of Rights for Northern Ireland in 20014 and revised them 

in response to public consultation in 2004.5 In 2000 I was asked by the NIHRC to chair 

the expert Working Group which drafted the initial education proposals for Northern 

Ireland’s Bill of Rights. This involved drawing together a group of people representing 

the main educational interests in Northern Ireland and facilitating discussion which 

would lead to agreement on the wording of draft clauses in relation to education. The 

NIHRC emphasised that they wanted the Bill of Rights to reflect best practice in terms of 

international human rights law. In order to assist this process, I prepared briefing papers 

on a number of the key issues identified by the working group, explaining the relevant 

international human rights provisions as well as the approach taken in other recently 

drafted Constitutions. The group eventually achieved consensus on all but one issue (the 

fair employment exemption for teachers) and produced a comprehensive set of proposals 

to the Commission (Lundy and McEvoy, 2001). The report was well received by the 

NIHRC and its major recommendations formed the basis for the NIHRC’s first proposal

3 This substitutes a new Article 16A in the Education (Nl) Order 1997.
Northern Ireland Human Rights Commission, Making a Bill of Rights for Northern Ireland (Belfast- 

NIHRC, 2001).
Northern Ireland Human Rights Commission, Progressing a Bill of Rights for Northern Ireland' An 

Update (Belfast: NIHRC, 2004).
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for a Bill of Rights. The education proposals were analysed in a subsequent article in a 

special edition of the Northern Ireland Legal Quarterly on the Bill of Rights (Craig and 

Lundy, 2001).

The process provided interesting insights into both the potential and limitations of 

human rights law. In particular, it emerged that some of the international provisions were 

so broadly worded that there was no problem securing universal agreement in relation to 

their inclusion in the Bill of Rights. For example, there was little disagreement over the 

stated aims of education set out in provisions such as Article 29 of the UNCRC. The 

most difficult issues tended to be in relation to potential qualifications to the rights and in 

particular the necessity of including phrases which limited the obligation on government 

to the availability of resources. While these phrases are a stock feature of international 

human rights treaties and Bills of Rights, many in the group found the phrases 

unacceptable insofar as they placed restrictions on particular types of education which 

they were advocating. In spite of this, the fact that I was able to guide the group towards a 

mutually acceptable list of rights for education, provides evidence that a wide range of 

educational interest groups are prepared to engage with international human rights law in 

order to secure their a better education system.

The lessons that other jurisdictions can draw from Northern 

Ireland’s experience.
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As my understanding of the significance of international human rights law for 

education increased, it became apparent that many of the developments that were taking 

place within Northern Ireland were not just unique but would be of significant interest to 

academics and policy-makers examining similar issues elsewhere. A review of ELPPNI 

(Lundy, 2000a) in the Education Law Journal included the following:

‘a fascinating insight into education law in a small jurisdiction ... an invaluable aid to 

understanding both the legal provisions as well as the context in which the law operates. It is clear, 

authoritative and informative... it enables comparisons to be made with English legal provisions and 

throws light on the interplay between law and human rights provisions, which are more developed in 

Northern Ireland than in the remainder of the UK.’6

In 2002, I joined the European Education Law and Policy Association, an 

international network of experts which undertakes comparative analyses of education law 

and policy. Through this collaboration, I have been involved in and published work in 

comparative collections examining: education rights under the ECHR (Lundy, 2004a), 

religious rights (Gallagher and Lundy, 2006) and freedom and autonomy in schools 

(Lundy 2004b). In each of these contributions, my aim was to identify the distinctive 

elements of the Northern Ireland framework which would be of interest to academics and 

policy makers elsewhere. Given the context, it is inevitable that one of the things which 

has made Northern Ireland most distinctive has been the religious segregation within the 

system. In a number of these chapters, I explore the ways in which the churches play 

such a predominant role in Northern Ireland’s schools and the specific individual impacts 

this has had for the legal provisions relating to a range of issues in education, including

6 [2001 ] 2(4) Education Law Journal p.240.
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school governance, funding, curriculum and sex education. In each instance, my intention 

was to highlight the distinctive in order to inform practice elsewhere.

Northern Ireland’s education system is often cited as an example of ‘how not to 

do it’, particularly in relation to the high degree of religious segregation and the (much 

contested) impact that this has for social integration. However, these divisions have 

generated a certain degree of creativity in terms of legal provisions, many of which are 

relevant to other divided societies. It is not intended to suggest specific jurisdictions 

where these provisions might be of particular relevance. My experience working within 

Northern Ireland has shown that it can be very difficult for those living outside a 

jurisdiction to have a sufficient understanding of the social and political nuances in order 

to make recommendations as to what might work elsewhere. On the other hand, 

academics and policy-makers in Northern Ireland have learnt much from attempts to 

promote co-operation and tolerance elsewhere and, drawing extensively on external 

advice and expertise, have been able to tailor some of these innovations in order to meet 

the complex needs of Northern Ireland. A prime example of this is the D’Hondt model of 

co-operative government which forms the basis of working of the Northern Ireland 

Assembly. In various comparative collections, I have highlighted the legal interventions 

which are a direct result of Northern Ireland’s divided education system (Lundy 2004, 

2006). Many of these are distinctive within the UK and are likely to be of interest to 

other jurisdictions where the school system is socially or racially divided.
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For example, as in other parts of the UK, Northern Ireland requires state-funded 

schools to teach Christian religious education. However, in this jurisdiction, legislation 

permits the Department of Education to specify a core syllabus for the teaching of 

religion in grant-aided schools developed in consultation with those with an interest in 

religious education.7 In practice, the Department of Education asked the four main 

Christian churches to develop a jointly-agreed religious education curriculum, an 

approach which provides an interesting model for inter-faith co-operation on what might 

have been a very contentious issue. Even so, there was significant controversy in 2004/5 

when the group was reconstituted in order to revise the syllabus to make provision for 

other world religions without involving any of the non-Christian churches within 

Northern Ireland (Gallagher and Lundy, 2006). Northern Ireland’s growing ethnic 

minority population is forcing the education system to think beyond its traditional 

categorizations and much of the innovative legal apparatus which was introduced to 

attempt to ensure equality of opportunity between the two main religious traditions, such 

as section 75 of the Northern Ireland Act, is now being tested in ways not originally 

conceived by government (Lundy, 2005c).

Northern Ireland also has an unusual and striking exemption to the European 

Union’s Framework Directive on Equal Treatment in Employment and Occupation. 

Schools in Northern Ireland have always been able to use a person’s religion as a 

determining factor in their appointments since the employment of teachers was not 

subject to the stringent requirements of the Fair Employment and Treatment (NI) Order 

1998 in respect of religious discrimination. Moreover, although the European Union’s

7 Art. 13 of the Education Reform (Nl) Order 1989.

18



Framework Directive on Equal Treatment in Employment and Occupation prohibits 

discrimination in schools on the basis of religion or belief other than where it is a genuine 

occupational requirement, 8 the Framework Directive includes an explicit exemption for 

Northern Ireland in relation to the recruitment (although not the promotion) of teachers. 

This unusual exemption is stated to be 'in order to maintain a balance of opportunity in 

employment for teachers in Northern Ireland while furthering the reconciliation of 

historical divisions between the major religious communities'.9

Further examples of major differences in legislation which I have drawn attention to in 

my publications can be summarized as follows:

• The composition of school governing bodies. In particular, legislation attempts to 

strike a balance between church and state representation according to the level of 

public funding for capital expenditure in voluntary maintained schools, the 

majority of which are Catholic schools.10 See the discussion below for further 

detail about how this was negotiated. This provides one model for balancing 

power and influence on the management bodies of religious denominational 

schools which receive state funding (Lundy, 2004).

• The legal basis of ‘integrated’ (mixed religion schools). This includes the 

obligation on government to promote and facilitate the development of these 

schools; the composition of their governing bodies; and the legal provisions

8 Council Directive 2000/78/EC
9 /6/d Article 15.
10 Education and Libraries (NI) Order 1986, Schedule 5, para.l, substituted by Education (NI) Order 1993, 
Schedule 2.
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which dictate the procedures which must be followed before they can be 

established.11 The last of these may be of interest in situations where the state is 

attempting to establish shared education options in divided communities.

• The inclusion of ‘Education for Mutual Understanding’ and ‘Cultural Heritage’ 

as a statutory cross-curricular theme.12 These may be of interest to government 

bodies wishing to use the curriculum to promote integration.

• The legal basis of Irish Medium Education, including the obligation on 

government to promote and facilitate it.13 Other linked provisions include the 

statutory exemption for children in Key Stage One in Irish Medium primary 

schools from studying English14 and the statutory requirement that Irish may be 

offered by post-primary schools as a modem European Language but that no 

pupil can be compelled to study it.15 These may be of interest in jurisdictions 

which are trying to accommodate linguistic minorities.

My work has also highlighted wider legal and policy developments that are not specific 

to education but may have a significant impact upon it. These include the statutory 

requirement for public bodies in education to ‘have regard to the need to promote 

equality of opportunity’ in policy development16 and the debates around the education 

provisions for the proposed Bill of Rights for Northern Ireland (Lundy, 2001, 2005b).

" Education Reform (NI) Order 1989, Articles 64- 76.
12 Education Reform (NI) Order 1989, Article 8.
13 Education (NI) Order 1998, Article 89;
14 Education Reform (NI) Order 1989, Schedule 2, substituted by the Education (NI) Order 1996, Schedule 
3 and amended by the Education Reform (Amendment) (NI) Order 1998.
15 Education Reform (NI) Order 1989, substituted by the Education (NI) Order 1996, Schedule 3.
16 Northern Ireland Act 1998, s.75.
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There can be little doubt that Northern Ireland has some interesting legal innovations in 

relation to the accommodation of minorities and the promotion of tolerance and that these 

should be of interest in other divided societies who are seeking ways of accommodating 

difference yet securing mutual respect. However, in many ways what is most interesting 

about education rights in Northern Ireland is not the specific legal provisions, but the way 

in which they were achieved. The processes which lie behind some of the most 

significant developments are, to a large extent, testimony to the limitations of litigation 

and the efficacy and success of informed advocacy. All of the examples of legal 

innovations cited above have come about after a process of lobbying by key educational 

bodies, most notably the Catholic Church, Transferors’ Representatives Council, Irish 

Language pressure groups and the Northern Ireland Council on Integrated Education. In 

many instances, these organisations have drawn on human rights and equality arguments 

to support their case.

One of the best examples of the way in which the local churches have been able to 

negotiate significant legal change is in relation to the legislation on school finance. 

Voluntary schools (the majority of which are Catholic) have traditionally received 

reduced levels of capital funding. The option of 100% capital funding for Catholic 

schools was conceded after a sustained campaign by the Catholic church (which included 

an unsuccessful court action {In Re Daly’s Application (1990)) in which it was argued 

that the provision of full funding for integrated schools discriminated against the Catholic
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community).17 In 1993, in the wake of research which indicated that children attending 

Catholic schools had lower levels of attainment which could be attributed in part to the 

reduced funding for capital expenditure (Cormack et al 1991), legislation was enacted 

which allowed voluntary schools to opt for full funding of capital costs. In this instance, 

as with integrated and Irish medium schools, the government's willingness to provide 

funding which goes beyond that required by international human rights law is 

inextricably linked to Northern Ireland's particular social and political context and, in 

particular, the desire to ensure that one community is not considered to be at a 

disadvantage in terms of a key area of social provision such as education (Lundy, 1998a).

My observation of the power of persuasion through the provision of credible 

research evidence compared with the limited success of court-based litigation was highly 

influential in encouraging me to re-think my approach to my research. For example, the 

impact on government of my report on school admissions (Lundy, 2001b) was much 

more effective in securing changes in both policy and practice than any of the subsequent 

litigation which was generated in response to the report. I became aware increasingly of 

the need to engage in research studies investigating how education law was working in 

practice rather than relying on secondary sources of data which did not always address 

the questions which I would have wished to ask. Although I value the skills in legal 

research and analysis that I have derived from my academic training in law (and which 

remain at the core of my work), legal scholarship has traditionally not placed an emphasis 

on empirical research (Germ et al, 2006). I realized that one way to address this deficit

17 Unreported decision of the High Court of Northern Ireland, 5 October 1990.
18 Education (NI) Order 1993, Article 28.
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would be to ally myself to researchers from the broader social sciences who shared my 

interest in issues of social justice and education and to whom I could, in turn, offer a 

distinctive rights-based perspective.

This concurred with another development in my academic career: being asked by 

the School of Education to run a taught Masters module on children’s rights and 

education. Teaching this module marked a key turning point in my career in a number of 

ways. In particular, I became increasingly aware of the gulf between the law I was 

reading in the statute books and what was actually happening in schools. This 

emphasized the need for more inter-disciplinary approaches to research on education and 

I resolved to find ways of working more closely with colleagues in the School of 

Education. In early conversations, it was suggested to me that I might think about moving 

to the School of Education. Initially, it seemed unthinkable that I would leave the School 

of Law. However, a year later, after I had taught a doctoral level module on Education 

Law and been enthused by the intensity and quality of the discussion, that I began to 

think seriously about the benefits which might flow from a sideways move. In 2003, I 

applied for an externally advertised post in education and was offered a Readership 

which I accepted. Making the decision to move to a School of Education was in effect my 

decision to cross an academic Rubicon. It is quite rare for a legal academic to situate 

themselves outside a Law School in the United Kingdom and, as far as I know, 

unprecedented for a specialist in law and human rights to be employed by a School of 

Education. The decision, taken after a lot of thought and discussion with colleagues in 

both schools, was made on the basis that I believed that I would have a much greater
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opportunity of becoming engaged in inter-disciplinary projects on education if 1 was 

located within research teams at the early stages of discussion. While lawyers see issues 

of rights in almost everything, it seemed to me then (and has been confirmed by my 

experience since) that non-lawyers rarely see the potential of a rights-based analysis 

unless someone is at hand not only to advocate for but also to provide that specific 

contribution.

Children’s Rights and Education.

My initial interest in human rights was in issues of minority rights, a key aspect of 

Northern Ireland’s religious and linguistic divides in education (Lundy, 2005c). 

However, since my primary interest has always been in education at school (rather than 

further and higher education), my research led me inevitably into the realm of children’s 

rights and I began to explore a series of issues from this perspective. For example when I 

was asked to contribute a chapter on health issues and education rights arising out of an 

international conference organised through the European Education Law and Policy 

Association, rather than speaking about the situation in Northern Ireland (where the legal 

issues on this topic are not that different from the rest of the UK), I offered to do a 

international and comparative contribution, analysing the relevance and application of the 

UNCRC (Lundy, 2005a). Similarly, my contribution to a subsequent international 

conference on religion and education rights (College of Europe, 2003) centred on 

parental exemptions from religious education, an issue which I explored through the lens
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of parental and children’s rights. The paper was later developed into an article and 

published in the International Journal of Law, Policy and the Family (Lundy, 2005d). 

The article provides a human rights-compliant yet practical model for addressing many of 

the contentious issues which are faced by state schools following parental requests for 

differential treatment for their child (e.g. the accommodation of religious dress and 

creationist beliefs).19 While neither of these pieces is specifically about Northern Ireland, 

the expertise that I had built in relation to education and human rights, most particularly 

my familiarity with researching the United Nations databases alongside the major 

academic debates on key issues such as the enforceability of socio-economic rights and 

children’s autonomy, meant that I was well-placed to provide contributions on these 

topics. It remains the case that few legal academics who write about education do so from 

an international children’s rights perspective and few children’s rights scholars have a 

particular interest in education.

In 2003 I was invited to tender for a major research study into children’s rights on 

behalf of the Northern Ireland Commissioner for Children and Young People (NICCY). I 

co-ordinated a successful bid with four people from other disciplines (a criminologist, 

another human rights lawyer, a psychologist and social scientist). The research, the first 

major piece of empirical work which I directed, involved not only the five main 

researchers, but also three full-time research assistants and twenty expert consultants. 

During the ten month study, we interviewed over 1000 children and 350 professionals 

working with and for children as well as conducting a literature review of the field and a

19 In 2006/2007, the article was sixth in the list of the 50 most frequently downloaded articles on Oxford 
University Press's IJLPF website.
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documentary analysis of law and policy. The study was a significant turning point in my 

career as it enabled me not only to investigate directly the main rights issues in education 

within the jurisdiction but also to begin to explore the relationship between legal research 

and analysis and other social science approaches as well as the implications of the 

UNCRC for research methods.

The project’s main report, Children's Rights in Northern Ireland (Kilkelly et al, 

2005), which provides a comprehensive overview of the state of children’s rights, was 

used by NICCY to set its priorities for office and is used widely throughout Northern 

Ireland as a base-line on children’s rights. Additional funding was provided by NICCY 

for the production of three further reports: one for children; one for young people, and a 

further more detailed analysis of the data that had been gathered in schools (Davey et al,

2005) . The data from the NICCY study has been hugely significant in enabling me to 

develop a body of work on the implementation of education rights. The data has formed 

the evidence basis for a series of publications, for example on student rights (Lundy,

2006) and on special educational needs (Lundy and Kilpatrick, 2006). In addition to 

these, it has been used as the basis for a number of publications which reflect the primary 

focus of my current work.

The first of these is the impact of conflict on children’s rights to education. One 

of the six priorities that I identified for education in the NICCY research was that of the 

impact of the conflict on education. I had begun to look at this issue during a stay at the 

Emory Law School, Atlanta in 2003 as part of a visiting fellowship awarded by Cornell
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University. My initial analysis of the impact of children's rights in, to and through 

education that was developed during that visit was employed as the framework for the 

research conducted for the Northern Ireland Commissioner for Children and Young 

People. In a subsequent article, published in the International Journal of Children’s 

Rights, I used this to analyse the NICCY data in relation to the impact of the conflict on 

children’s rights in, to and through education (Lundy, 2006a). The article concludes that 

Northern Ireland is quite advanced in relation to non-discriminatory access to schooling 

and also in terms of meeting the broad aims of education as set out in Article 29 of the 

UNCRC. In fact, the legal framework for school funding and Northern Ireland’s revised 

curriculum provide interesting models which might inform practice in other divided 

societies. However, of ongoing concern is the need to ensure that children are physically 

safe while travelling to and at school. The worst manifestation of this was in the Holy 

Cross dispute in 2001. The article highlighted the difficulties with the High Court’s 

decision in terms of children’s rights, arguing that the planned appeal to the Court of 

Appeal was a litmus test for children’s rights more generally and that it was to be hoped 

that the court would send ‘and unequivocal message that children cannot ever be 

regarded as legitimate threats for unlawful violence’ (p.358). Unfortunately, the Court of 

Appeal confirmed the initial decision and the case is now on appeal to the House of 

Lords. It is to be hoped that a court located outside the jurisdiction might choose to send 

a stronger message to states about the handling of violent protests which deliberately 

target school-children. If not, an application to the European Court of Human Rights 

seems likely and Northern Ireland’s conflict may once again be a catalyst for litigation
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which will set international standards for appropriate state responses to conflict in 

emergency situations.

Although the article in the International Journal of Children’s Rights focuses on 

education and conflict, its overarching theme is how to ‘mainstream’ children’s rights. It 

argues that a previous model for implementing children's rights in transitional societies 

(Sloth-Nielsen, 1996), which advocated the need for constitutional protections, an active 

NGO community and independent institutions for monitoring children’s rights, could be 

extended through an additional focus on both human rights education and initiatives 

which foster children's participation in decision-making. The former was one of the most 

striking things to emerge from the NICCY research. The low level of awareness of 

children’s rights within Northern Ireland was readily apparent in the NICCY research 

across all professions. It suggests that, whilst ignorance of the law should not be a 

‘defence’, it is not that surprising that children’s rights are not being respected by adults 

who were unaware that they existed in the first place. The Committee on the Rights of the 

Child has stressed the importance of compliance with Article 42 of the UNCRC, 

observing that: ‘if the adults around children, their parents and other family members, 

teachers and carers do not understand the implications of the Convention, and above all 

its confirmation of the equal status of children as the subjects of rights, it is most unlikely 

that the rights set out in the Convention will be realised for many children.’ As my 

understanding of schools’ practices and teacher training has developed, it seems to me to 

be unfair to blame state employees for their failure to engage with something of which

20 Committee on the Rights of the Child, General Comment No. 5 on General Measures of Implementation, 
CRC/GC/2003/5 (Geneva: UN, 2003) para. 66.
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they have no knowledge. My own experience of teaching thinateriai to practising 

teachers shows what a difference awareness raising can make. Wn provided with clear 

guidance about the nature and scope of children’s rights, most il come to view them 

not as a threat but as a tool which they can use in self-evaluatiomd as a benchmark for 

policy.

The NICCY research also highlighted children’s la of opportunities to 

participate in the decisions that affect them. In fact, this is o of the most striking 

findings which emerged from the NICCY data, leading the resear team to conclude that 

Northern Ireland was not listening to its children. At the sairtime, while attending 

children’s rights streams in a number of education conferences, was struck by the fact 

that almost all of the discussion came under the banner of ‘pal voice’ and that this 

almost always began with a cursory reference to Article 12 of e UNCRC. It became 

clear that my understanding of Article 12 was quite different fro the various references 

to ‘voice’ which were presented as examples of the implement on of Article 12. My 

analysis of the limitations of the concept of‘voice’ eventually leo the development of a 

new model for the understanding of Article 12 of the UNCROhich is based on four 

interrelated factors - Space, Voice, Audience and Influence. Thnodel has captured the 

interest of academics, policy-makers and practitioners (LundyZOO? forthcoming). In 

response to the research, NICCY identified Article 12 one its nor priorities for office 

and has adopted the model for use in its training activities; I havbeen invited to present 

the paper at a series of academic and practitioner conferenc (including a keynote
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presentation to an ESRC seminar series on 'pupil voice'21) and the model forms the 

analytical framework for an ESRC, TLRP grant (Consulting Pupils on Assessment of 

their Learning). I deliberately targeted a leading education journal, the British Education 

Research Journal, for publication in view of the fact that, on this occasion, it is an 

educational audience which I wished to persuade.

Conclusions

This analysis has examined the significance of education rights for Northern 

Ireland school’s system and the experience of the implementation of education rights 

within Northern Ireland for those attempting to address similar issues elsewhere. The 

general impetus which has driven my work has been to identify how ‘rights’ can be used 

to secure a more just education system. My work has documented how human rights 

and equality law has been used to advocate change within the Northern Ireland education 

system and how this has resulted in a number of unusual legal provisions which may be 

of interest in other societies with divided education systems. However, the primary lesson 

from Northern Ireland is not found in the content of the statute book but rather in the way 

in which these provisions have been achieved by those seeking to effect change. 

Experience from Northern Ireland suggests that education rights as specified in the 

European Convention on Human Rights and interpreted by the European Court of 

Human Rights have provided stony ground on which to base litigation (Lundy, 2004b).

21 Pupil Voice: Critical Perspectives, Manchester, 23 November 2005.
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In spite of the limited scope for successful court actions, other international standards, 

such as those in the United Nations Convention on the Rights of the Child, have been 

deployed as very effective weapons in campaigns to raise standards in schools or to draw 

attention to deficiencies in provision. Thus, experience in Northern Ireland has 

demonstrated that human rights law can be harnessed by the educational community in 

their discussions with government in order to enhance educational provision for students. 

Education provides a good example of an area where civic society has been able to 

engage with human rights discourse to effect change.

Engagement with the human rights norms been most effective at the macro policy 

level, where educational interest groups have been able to use international law to good 

effect in their negotiations with government. However, at school level, it is apparent that 

there still a considerable lack of awareness about the concept of children’s rights 

(Kilkelly et al, 2005). It is partly in the light of this that my own locus of interest has 

shifted from doctrinal legal analysis (which is aimed at enabling lawyers to advise 

parents and children about their rights) to research which provides an evidence base 

which is aimed at persuading policy makers to integrate children’s rights in policy and 

legislation and teachers to implement children’s rights in schools. In the course of this, I 

have been convinced increasingly of the need to ensure that children are given the 

opportunity to have their views taken into account in the matters that affect them. One of 

the key dimensions of training and awareness raising must be around one of the 

principles which it can be hardest for adults to grasp, that is children’s right to take part in 

the decisions which affect them. The Article 12 model (Lundy, 2007 forthcoming) is my
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attempt to find a way of explaining the import of the UNCRC in a way that is legally 

sound yet user-friendly. However, work remains to be done to convince those who work 

with and for children of the value of compliance in order to secure the type of change in 

culture which will ensure that children are educated in schools which foster and sustain a 

culture of human rights.

A recent publication co-authored with a colleague whose interest lies in 

citizenship and human rights education explores the interface between children’s rights in 

education and human rights education (McEvoy and Lundy, 2007). The paper emerged 

from ongoing discussions about the potential and limits of each of our specialised areas. 

We concluded that a culture shift in schools will require strategies which are designed to 

harness both the normative and enforcing capacity of law and the persuasive potential of 

education:

‘While law can set the standards with which society is expected to comply, 

education can convince individuals of the inherent value of doing so. Education provides the 

rationale behind the rules. Schools, as the interface for both the implementation of children’s 

rights and the delivery of human rights education, are the obvious places in which to 

concentrate efforts to instigate and embed a culture of human rights.’ (p.513).

School-children’s rights will only be realized when human rights education is 

recognized as a central component of the strategies for enforcement and implementation; 

human rights education will only be meaningful when it is conducted within a climate in 

which the adults who act as the gatekeepers to children’s enjoyment of their rights are not

32



just informed of the content of international human rights law but are persuaded of its 

value (McEvoy and Lundy, 2007). The task that remains ongoing is to convince those 

involved in children’s education that ‘rights’ matter. This can be done by providing 

credible evidence both of the impact of breaches and the benefits that flow from 

compliance. My recent work has focused on studies that are using children’s rights 

frameworks as a basis for change in education. The objective is to present this in ways 

that will convince both those who make education policies and those are charged with 

discharging them and who affect children’s lives in a daily basis.

Integral to this is has been a search for ways of conducting research that is in itself 

children’s right compliant. In an article with Ursula Kilkelly, I explored the benefits and 

limitations of the UNCRC in the NICCY research process (Kilkelly and Lundy, 2006). 

This article gives a retrospective analysis of the process involved in conducting an audit 

of children's rights for NICCY. The research was unique in its remit and methods and the 

article provides a critical evaluation of the process in order to inform others who may 

face similar tasks. The main report was distributed by NICCY to other European 

Children's Commissioners as a model for research into children’s rights. When the paper 

was presented at an international conference on children's rights in Ghent in May 2006, 

the Belgian Children's Commissioner, who chaired the session, introduced the research 

by describing it as extremely significant for Children's Ombudsmen elsewhere, 

highlighting the innovative approach to establishing priorities which we had developed in 

the project and criticized in the paper. The paper was selected for inclusion (and re-
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publication with consent of the Child and Family Law Quarterly) in an edited collection 

of the conferences papers (Kilkelly and Lundy, 2007).

Future Directions

In my recent work, I have become interested increasingly in what the UNCRC means for 

methods of data collection. The Economic and Social Research Council’s Teaching and 

Learning Programme funded study, Consulting Pupils on the Assessment of their 

Learning (CPAL) uses the Article 12 model in two ways: to provide a critique of 

children’s engagement in assessment in classrooms and as a framework for integrating 

children’s views into an important new policy development within Northern Ireland: the 

annual pupil profile. In both cases, the model was used as a guide for including 

children’s views in research processes. Moreover, in a supplemental study funded by the 

Department of Education, Lesley McEvoy and I worked with the Centre for Applied 

Research in Education Technology at Cambridge University to develop children’s rights 

compliant e-consultation mechanisms which could be used to collate data for the CPAL 

study. This work was innovative in a number of ways, not least of which was it rights- 

based focus. Throughout the study we worked with a research advisory group of eight 

primary seven children who were involved not only in the design of the research 

instruments ands piloting but also in the initial analysis of the data.22 In the immediate 

future, my interest lies in a continuing exploration of what the application of children’s 

rights means for research processes.

22 In September 2007,1 was invited to present on the theme of‘Children’s Rights and Research Methods: 
the Potential of E-Consultation’ at a seminar on the theme of ‘Children’s Participation in Research 
Processes: Putting Theory into Practice’, University of Liverpool.
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In 2006 I was appointed Director of the School of Education’s Research Cluster 

on Children’s Rights and Participation in Education and of a university wide forum for 

inter-disciplinary research related to children (see www.qub.ac.ulc/child). The Research 

Forum on the Child has recently received over £900,000 funding from the university to 

finance a number of special initiatives. One of these, which looks at effective 

interventions for children, has a core theme of children’s rights which I am co-ordinating. 

This represents a new challenge - to investigate ways in which randomized control trials 

might be informed by children’s rights standards. Elaving moved disciplines, I am 

better placed than many to understand the benefits of this type of inter-disciplinary work 

and the challenges that are implicit within it. My own primary focus of interest continues 

to be children’s rights in education. However, it is a privilege to be able work with 

colleagues with complementary expertise in order to better understand not just the 

interconnectedness of education, health and poverty and also the value of combining 

right-based approaches to research methods more commonly used in other academic 

disciplines. Throughout the work, the quest has remained the same: to ensure respect for 

children’s rights at school. However, while the end target has remained constant, I have 

been able to add to the means at my disposal in order to achieve this.
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cIn the Small Places’: Education 
and Human Rights Culture in 

Conflict-Affected Societies

Lesley McEvoy and Laura Lundy

Introduction

The notion of human rights as having a central role to play in both addressing the 
legacy of violent conflict and in building a peaceful and stable society is generally 
acknowledged in human rights literature.1 Less well explored in this literature, 
however, is the function of education as a contributory factor in the generation, 
maintenance and resolution of conflict.2 Schools provide a natural venue in which 
to initiate and nurture the development of a human rights culture. They provide 
not only an individual’s first experience of community participation and therefore 
of democracy, but they are also one of the ‘small places’ where universal human 
rights begin.3 This essay will therefore use the context of schools to explore the 
relationship between the separate yet interrelated discourses around children’s 
rights and human rights education. The essay begins by outlining the relationship 
between education and conflict before considering the distinctive contribution 
which the effective implementation of children’s rights and human rights edu
cation can bring to the development of a human rights culture in society. Using 
Northern Ireland as a case study, it concludes that a co-ordinated approach, which 
harnesses the normative and enforcing capacity of law and the persuasive potential 
of education, is the most strategic means by which to establish and sustain a 
human rights culture in conflict-affected societies.

1 See eg Christine Bell, Peace Agreements and Human Rights (2000).
2 The relationship between education and conflict is well explored within educational literature 

(see eg Lynn Davies, Conflict and Education: complexity and chaos (2004)). However, just as human 
rights literature pays little attention to the role of education, educational literature is often lacking in 
a specific human rights focus.

3 Eleanor Roosevelt, Speech at the United Nations, 27 March 1953.
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actors as an ideological tool for indoctrination,12 as a weapon of oppression, and 
the denial of education employed as a weapon ofwar.13 Secondly, inadequate edu
cational provision and discriminatory practices within the educational system can 
generate new sources of social tension and heighten division.14 Finally, schools as 
microcosms of society reflect the types of conflict existing in the societies in which 
they are based and tend to reproduce the attitudes and social relations of dominant 
groups in such societies.15 Consequendy, the daily operation of education in con
flict-affected societies can contribute to conflict through, for example, the content 
of the taught curriculum, the values transmitted in the hidden curriculum and 
even the political manipulation of textbooks16 with, as Davies describes, the enemy 
used as a ‘teaching tool for hate’.17

However, just as education can be a major precipitating factor in creating or 
exacerbating conflict, it has a crucial ameliorative and transformative role in con
flict resolution. Bush and Saltarelli note that, in addition to other positive aspects 
of education in conflict-affected societies, education can nurture and sustain tol
erance, cultivate inclusive concepts of citizenship, and ‘disarm history’.18 Further 
to this ameliorative role, education can also be the arena for defiance against State 
oppression, and a tool for liberation.19 This transformative potential of education 
has particular significance in post-conflict societies in need of social and civic 
reconstruction20 where particular attention must be paid to avoiding the ‘replica
tion of educational structures that may have contributed to the conflict’ in the first 
instance.21

12 Lyndsay Bird, Post Conflict Education: A review of the literature and CfBAT experience (2003).
13 Kenneth Bush and Diana Saltarelli (eds), The Two Faces of Education in Ethnic Conflict: Towards 

a Peacebuilding Education for Children (2000).
14 For eg, it is recognized that the roots of the Rwandan genocide lie in Belgian colonial policy 

which favoured the taller, more ‘European’ looking Tutsis over the ‘stockier’ Hums. This resulted 
in discriminatory practices against Hutus particularly in access to the same educational opportun
ities as the Tutsis. In one government-funded school a minimum height was even imposed as an 
entrance requirement to the disadvantage of the Hutus. Such educational policies resulted in only 
a small fraction of Hutus having the requisite skills to access employment in the modern economy 
of the late 1980s, which only served to heighten division. See Catherine Newbury, The Cohesion of 
Oppression: Clientship and Ethnicity in Rwanda 1860—1960 (1988); and Rodolfo Stavenhagen, 
Ethnic Conflicts and the Nation State ('1996). See also Peter Buckland Reshaping the Future: 
Education and Post Conflict Reconstruction (‘Reshaping the Future’) (2005).

15 Seen2 above.
16 Alan Smith and Tony Vaux, Education, Conflict and International Development {200?)).
17 Davies, Conflict and Education: complexity and chaos, n 2 above, 64.
18 Bush and Saltarelli, The Two Faces of Education in Ethnic Conflict: Towards a Peacebuilding 

Education for Children, n 13 above, 19.
19 The historical role of education as a site of State defiance is well documented from opposition 

to segregation in Montgomery Alabama, USA to struggles against apartheid in Soweto, South Africa. 
Similarly, education has been recognized for its major contribution to liberation in Palestine: see 
Salah Azaroo and Gillain Lewando Hunt ‘Education in the Context of Conflict and Instability: The 
Palestinian Case’ (2003) 37(2) Social Policy and Administration 165-80.

20 Sobhi Tawil and Alexandra Harley (eds), Studies in Comparative Education: Education Conflict 
and Social Cohesion (2004).

21 UNESCO (2002) Education for All: Is the World on Track? 161.
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popularly accepted in wider society, and individuals recognizing and valuing both 
their rights and the rights of others.27

Since this culture of human rights will not evolve on its own, the law has both 
a normative and enforcing role to play in its realization. Setting standards at 
the constitutional level alone is insufficient; a degree of judicial activity is also 
required. As Harvey argues:

‘There are limits to the utility of parliament and legislation in promoting human 
rights... Some individuals and groups cannot rely exclusively on the legislative process to 
respect and promote their rights. Minority groups, particularly those who do not com
mand significant political power, will often be forced to resort to litigation to ensure their 
voices are heard.’28

This is not to say that a culture of rights is a culture of litigation or complaint.29 

The features of a human rights culture described above resonate more closely with 
a communitarian notion of human rights described by Hunt as one in which ‘the 
individual is more than the mere bearer of negative rights against the state but [is] 
a participative individual taking an active part in the political realm and accepting 
the responsibility to respect the rights of others in the community’.30 If individ
uals are to ‘buy into’ such a culture there is clearly a need for an additional element 
in the construction of a human rights culture: education. Educational approaches 
in this context must go beyond merely informing individuals about their rights to 

individuals and society in general of the intrinsic value of human rights 
per se. This clearly involves the education of a wide range of actors in society, not 
least of which are members of the legal community themselves. As the Joint 
Committee on Human Rights has observed ‘agents of the state cannot be expected 
to embrace a human rights culture that they do not know about’.31

In sum, the enforcing capacity of law and the persuasive potential of educa
tion are inextricably linked components in the realization of a human rights cul
ture. The potential of this relationship has been recognized and utilized to good 
effect in other contexts and could be put no more eloquendy than in the words

27 The Joint Committee on Human Rights reflects these features in a description of what it refers 
to as a ‘culture of respect for human rights’. It contends that such a culture would exist when 'there 
was a widely-shared sense of entidement to these rights, of personal responsibility and of respect for 
the rights of others, and when this influenced all our institutional polices and practices’. Further it 
noted that such a culture would create ‘a more humane society, a more responsive government and 
better public services’, see n 26 above, para 9.

28 Colin Harvey ‘Creating a Culture of Respect for Human Rights’ in C. Harvey (ed.), Human 
Rights in the Community: Rights as Agents of Change (2005) 2.

29 Tom Campbell, ‘Human Rights: a Culture of Controversy (1999) 26 Journal of Law and 
Society 6.

30 Murray Hunt, ‘The Human Rights Act and Legal Culture: the Judiciary and the Legal 
Profession’ (1999) 26 Journal of Law and Society 86, 89.

31 Joint Committee on Human Rights, The Case for a Human Rights Commission, n 26 above, 68.
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often perceived as politically neutral territory, making it easier to garner political 
and popular support for initiatives which benefit children than in other more con
tentious spheres of engagement (such as policing or the release of prisoners).37 
Thus, not only are children’s rights regarded as ‘a powerful tool with which to 
kick-start the reconstruction of society’, they provide a potential rallying point for 
consensus, in the early, and therefore potentially most fragile times, in the tran
sition process.38

Within the broad sphere of children’s rights, education rights are particularly 
significant. While recognition of children’s rights is a relatively recent develop
ment, the right to education has long been regarded as a fundamental human 
right. The Universal Declaration on Human Rights, itself an attempt to build a 
peaceful future in the wake of violence, upholds the right to education. The right 
to education is not only of intrinsic value, it an ‘indispensable means of realizing 
other human rights’.39 The right to education can act as a ‘multiplier of rights’, 
enhancing the individual’s capacity to enjoy other human rights when it is secured 
and undermining that potential where it is denied.40 Moreover, the benefits of 
securing children’s rights in the context of education are not limited to the indi
vidual child. There is a compelling public interest in guaranteeing children’s right 
to education: the social and economic well-being of society depends upon having 
a well-educated citizenry and one which respects democratic values, including 
human rights. While this is important always, it acquires enhanced significance in 
societies which are making the transition from conflict to peace and democracy.41

Education rights are multi-faceted. Their scope and application cannot be con
veyed adequately within the uni-dimensional concept of a ‘right to education’ in 
the same way as other socio-economic rights such as the right to shelter, health
care, or an adequate standard of living. This is apparent in the most recent formu
lations of the rights which pertain to education set out in the United Nations 
Convention on the Rights of the Child (CRC). The CRC contains two separate 
provisions dedicated to education rights. Article 28 focuses primarily on the right 
of access to education or ‘schooling’ and Article 29 defines the nature of the 
education which the child is entided to receive. Moreover, the Committee on the 
Rights of the Child has observed that: ‘Children do not lose their human rights by

37 A good example is Northern Ireland, where the one iniriative which received universal support 
from the various political parties in the wake of the Belfast Agreement was the establishment of the 
post of Commissioner for Children and Young People. See Laura Lundy, 'Mainstreaming childrens 
rights to, through and in education in a society emerging from conflict’, International Journal of 
Children's Rights, (2006).

38 Sloth-Nielsen, ‘The Contribution of Children’s Rights to the Reconstrucdon of Society: Some 
Implications of the Constitutionalisation of Children’s Rights in South Africa’, n 36 above, 328.

33 United Nations Committee on Economic, Social and Cultural Rights, General Comment: The 
Right to Education, E/C.12/2000/4 CESCR (UN: Geneva) para 1.

40 Annual Report ofthe Special Rapporteur on the Right to Education, EJCN.4/2001/52 (2001) para 11.
41 Susan Limber, Vahur Kask, Mari Heidemets, Natalie Hevener Kaufman, and Gary B. Melton, 

'Estonian Children’s Perceptions of Rights: Implications for Societies in Transition’ (1999) 7 
International Journal of Children’s Rights 365.
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common understanding.. .of human rights’.49 This commitment of the inter
national human rights community to HRE, emphasized and re-emphasized 
through numerous declarations, protocols and recommendadons50 and grounded 
in half a century of history, has effectively translated the need for HRE into an 
entitlement and ultimately into a human right \n and of itself.

Alongside this reality that HRE is an internadonal obligation placed upon 
States,51 academic debate has identified other possibly more cogent arguments in 
its support: its potential to contribute to the reduction of human rights’ viola
tions; the perpetuadon of stable, peaceful societies; conflict resoludon and peace 
building and the maintenance of democracy.52 It is generally accepted that human 
rights discourse affords a language around which conflict can be framed and 
addressed,53 and is a key dynamic in the transformadon of insdtutions shaped or 
marred by such conflict.54 It therefore follows that human rights education is crit
ical to ensuring that individuals are initiated into such a discourse in order to 
enable them to participate in the process of conflict resolution and the reconstruc
tion of their societies. It is precisely this potential for social transformation55 that 
gives HRE particular significance in conflict-affected societies.

However, merely acknowledging HRE as a tool for transformation is insuffi
cient. Its contribution to the realization of a human rights culture is clearly con
tingent upon how this tool is utilized. The absence of a clear formulation of a 
global concept for HRE56 has resulted in a variety of approaches being taken, each 
with varying degrees of success. In particular, the involvement of States, civil soci
ety, and academics in the debate has led to a wide range of definitions and models

49 European Convention on Human Rights, Preamble.
50 Provisions for HRE have been incorporated into such international human rights instruments 

as the International Covenant on Economic, Social and Cultural Rights (Art 13), the Convention on 
the Elimination of All Forms of Discrimination Against Women (Art 10), the International 
Convention on the Elimination of All Forms of Racial Discrimination (Art 7), the United Nations 
Convention on the Rights of the Child (Arts 29 and 42). In addition to these the right to human 
rights education has been established through both explicit references to it as a requirement, and 
implicit references to its intrinsic value in international and regional human rights instruments, declar
ations and recommendations from international, regional and national human rights organizations 
(see Office of the High Commission for Human Rights The Right to Human Rights Education (1999) 
for an extensive compilation of references to HRE in international and regional instruments). 
Following the reaffirmation of the right to HRE in the Vienna Declaration and Programme of Action 
(June 1991, in particular see Pt 1, paras 33-34 and Pt2, paras 78-82) the United Nations designated 
1994-2005 as the UN Decade for Human Rights Education (General Assembly Resolution 49/184 
December 1994) and subsequently announced a World Programme for Human Rights Education 
(General Assembly Resolution 59/113 July 2005).

51 George Andreopoulus and Richard Claude (eds). Human Rights Education for the Twenty First
Century (\997). 52 Jagannath Mohanty, Human Rights Education (2000).

53 Michael Ignatieff, Human Rights as Politics and Idolatry (2001).
54 Paul Mageean and Martin O’Brien, ‘From the Margins to the Mainstream: Human Rights and 

the Good Friday Agreement’ (1999) 22 Fordham International Law Journal 499.
55 Felissa Tibbitts, ‘Understanding What We Do: Emerging Models for Human Rights 

Education’ (2002) 48 International Review of Education 145.
56 Claudia Lohrenscheit, ‘International Approaches to Human Rights Education’ (2002) 48 

International Review of Education 173.
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international human rights community explicitly stress the need for specific 
human rights education directed at tWe. young \n society.61 This brings the focus 
of the location for HRE to the doors of the school and the formal curriculum. 
Educationalists and education policy-makers have responded and significant 
advances have been made internationally over the last 10 years: the development 
of educadon laws and policies which reflect HRE principles; revision of curricula 
to include elements of HRE; re-writing of textbooks to ensuring consistency 
with human rights principles; development of educational materials; provision 
of pre-service; and in-service training in HRE.62 HRE has also informed inter- 
nadonal debate surrounding other curricular initiatives within schools, notably 
peace education,63 education for democracy and civics, and citizenship educa
tion.64 Many children are therefore being presented with opportunities to learn 
the language of human rights and to explore its application in a variety of con
texts. However, there is little point in schools teaching children about human 
rights if at the same time they are denying pupils their rights within the class
room. The inextricable link between the protection of children’s rights within 
schools and human rights education is well-recognized. The view of educational
ists that HRE cannot be seen in isolation from the environment in which it is 
executed,65 is endorsed by the international human rights community through 
the Committee on the Rights of the Child which has observed that:

‘Human rights education should provide information on the content of human rights 
treaties. But children should also learn about human rights by seeing human rights stand
ards implemented in practice, whether at home, in school, or within the community.’66

61 For eg. United Nations Declaration on the Promotion among Youth of Ideals of Peace, Mutual 
Respect and Understanding between Peoples (GA resolution 2037, 7 December 1965) principles II 
and III; United Nations Convention on the Rights of the Child Articles 29, 42; United Nations 
Guidelines for the Prevention of Juvenille Delinquency (The Riyadh Guidelines) (GA resolution 
45/112 14 December 1990); Council of Europe Recommendation No. R(83)4 (1983); Council of 
Europe Recommendation R(85)7 on teaching and learning about human rights in schools (14 May 
1985); Council of Europe Recommendation on the Teaching and Learning of Human Rights in 
Schools (1991): Council of Europe; Council of Europe Recommendation 2002(12) on Education 
for Democratic Citizenship.

62 United Nations High Commission for Human Rights Promotion and Protection of Human 
Rights: Information and Education United Nations Decadefor Human Rights Report on the Achievements 
and Shortcomings of the Decade and on Future UN Activities in This Area (E/CN.4/2004/93).

63 Betty Reardon, 'Human Rights as Education for Peace’ in George Andreopoulus and Richard 
Claude (eds), Human Rights Education for the Twenty First Century (1997) 21-34; Grace Feuerverger, 
Oasis of dreams: teaching and learning peace in a Jewish-Palestinian Village in Israel (2001); Gavriel 
Salomon and Baruch Nevo (eds), Peace education: the concept, principles, and practices around the 
world (2002).

64 Soon-Won -Kang, ‘Democracy and Human Rights Education in South Korea’ (2002) 38 
Comparative Education 315; Alan Smith ‘Citizenship Education in Northern Ireland: beyond 
national identity’ (2003) 33 Cambridge Journal of Education 15; Peter Lemish ‘Civic and 
Citizenship Education in Israel’ (2003) 33 Cambridge Journal of Education 53; Audrey Osier and 
Hugh Starkey, Changing Citizenship: Democracy and Inclusion in Education (2005).

65 Norma Tarrow, Human Rights and Education (1992).
66 Committee on the Rights of the Child Comment No. I on the Aims of Education, n 42 above, 

para 15.
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insufficient resources to enable adequate follow-up and monitoring of recommen
dations, but the reports themselves often lack sufficient detail to be meaningful.75 
An additional difficulty lies in the fact that the reports are directed towards gov
ernment and there is little evidence that they are communicated to the places 
where children spend their time (such as school classrooms). So, for example, 
Michael King has observed that, although the CRC conveys the impression of a 
‘direct line of command (or at least strong influence) from the United Nations to 
nation-state to a citizen... this impression bears litde relation to any realities 
except those created by law’.76 The implementation mechanisms of the CRC are 
not, however, confined to law. Article 42 of the CRC requires States parties to 
make the provisions of the Convention widely known to children and adults alike. 
This provision, unique in human rights instruments, acknowledges that ‘know
ledge is power’ and that one of the most effective ways of ensuring compliance is 
to engage the public in the application and enforcement of the Convention 
through effective human rights education.77

For human rights education to be effective there must be a means of securing a 
committed and co-ordinated approach to its implementation at both an intergov
ernmental and national level if it is to achieve the promise of its impact at school 
level. While, as outlined above, some advances have been made, the UN Decade 
for HRE has failed to deliver fully on the promise of HRE recognized in part by 
the announcement of a new ‘World Programme for HRE’.78 Essentially it appears 
that a lack of commitment from national governments coupled with a lack of 
co-ordination at an intergovernmental level has impacted on the quantity and 
quality of HRE programmes being established in schools. At a national level, 
governments have largely ignored international calls to fulfil their obligations to 
HRE.79 However, blame cannot be laid solely at the door of national govern
ments. Inadequate co-ordination between international and regional intergovern
mental organizations and a lack of resources allocated to the UN Decade80 are

75 One example of this is the stock reference to the need to introduce human rights education, 
without any attempt to link this to specific breaches of children’s tights within education or even the 
particular context and/or conflict.

76 Michael King, ‘Children’s Rights as Communication: Reflections on Autopoietic Theory and 
The United Nations Convention’ (1994) 57 Modern Law Review 385, 401.

77 Cynthia Price-Cohen ‘The United Nations Convention on the Rights of the Child: A Feminist 
Landmark’ (1997) 3 William and Mary Journal ofWbmen and Law 29, 56.

78 GA resolution 59/113.
79 United Nations High Commission for Human Rights Report of the United Nations High 

Commissioner for Human Rights on the Mid-term Evaluation of the Progress Made Towards the 
Achievement of the Objectives ofthe UN Decade for Human Rights Education (‘Mid Term Report’). This 
report noted that ‘effective national strategies [had] rarely been developed’ (para 129a) for the imple
mentation of HRE and that nationally organized activities tended to be ‘one-off’ events with little or 
no follow up (para 96c). For further critique of the UN Decade, see Nils Rosemann, ‘Human Rights 
Education-Towards the End of the UN Decade’ (2003) 4 Mennesker and Retigheter: Nordic Journal 
of Human Rights.

80 The Office of the High Commission for Human Rights, whilst entrusted with the implemen
tation of UN Decade, was not provided with specific additional resources to carry out this function, 
see Mid Term Report, n 79 above, para 128d. •
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The use of a legal discourse to claim human rights within education and the sep
arate development of human rights education in the Northern Irish curriculum 
provides a useful location for illustrating the potential of such a combined 
approach.

Northern Irelands school system is in many ways an ideal lens through which 
to explore the potential of both children’s rights and human rights education, not 
only because it is located in a jurisdiction which is characterized by conflict and 
religious divisions but also because schools themselves are segregated along reli
gious lines.89 Over 94 per cent of children receive their education in schools which 
are almost exclusively Catholic or exclusively Protestant. Moreover, 30 years of 
violent conflict and allegations of inequality have resulted in a fairly sophisticated 
local understanding and use of international human rights law.90 Thus, not only is 
Northern Ireland a society in which there is a compelling need for an education 
system which respects/promotes human rights, but there has also been a readiness 
to deploy a range of human rights arguments in order to effect change within the 
school system.91

Human rights discourse has been deployed strategically to secure equal State 
funding for children attending Catholic schools within Northern Ireland.92 The 
high degree of respect afforded to parental wishes, delivered through a series of 
equally funded school options is, arguably, a model of minority rights protection 
in education. The difficulty is that the successes in terms of childrens right of 
equal access to education have further embedded the separatist approach to 
schooling, thereby bringing with them new challenges for securing childrens 
rights through education. So, while the system surpasses human rights standards at 
a structural level, the high degree of religious segregation within the system gener
ates new challenges for the delivery of human rights. For those who consider that 
integrated (‘mixed religion) education is the answer, international human rights 
law offers little in terms of direct support.93 In spite of this, one of the concerns 
which the Committee on the Rights of the Child has expressed about Northern 
Ireland is the high level of religious segregation and low levels of ‘integration’ in 
the education system.94 While more needs to be done to ensure that there are 
places available for children who want to attend integrated schools, it could,

89 See Laura Lundy, Education Law, Policy and Practice in Northern Ireland (2000); Tony 
Gallagher, Education in Divided Societies (2004).

90 Brice Dickson, ‘Northern Ireland and the European Convention, in Brice Dickson (ed.), 
Human Rights and the European Convention (1997).

91 Laura Lundy, ‘From Act to Order The Metamorphosis of Education Legislation’ (1998) 20(1) 
Liverpool Law Review 63.

92 Laura Lundy, ‘Human Rights and Equality Lidgation in Northern Irelands Schools’ (2004) 
Education Law Journal 82.

93 An attempt to challenge the levels of State funding for integrated schools in the European 
Court ofHuman Rights was deemed inadmissible: X and Tv United Kingdom, (1982) EHRR293.

94 United Nadons Committee on the Rights of the Child (2002), Concluding Observations of the 
Committee on the Rights of the Child: United Kingdom of Great Britain and Northern Ireland 
(UN/CRC/C/15/Add. 188), (2002).
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rights education described above. As such they could not deliver fully on the aims 
of education or contribute in any meaningful way to the development of a 
human rights culture.

Recent developments are, however, more promising, particularly the inclusion 
of citizenship education as a stamtory element in the curriculum.103 While citizen
ship education has been described as the ‘natural evolution’ of past curricular 
initiatives104 a growing emphasis placed on human rights has given it a distinctly 
different tone. In addition to the general agreement that human rights principles 
provide both a framework105 and globally accepted value base106 for the citizen
ship curriculum in Northern Ireland, the specific teaching about human rights is a 
fundamental requirement of the new curriculum and as such pupils are endtled to 
a HRE programme.107 In particular, specific reference is made to providing pupils 
with opportunities to ‘investigate why different rights must be limited/balanced 
in our society due to expressions of diversity’.108 The framing of such issues 
within a human rights paradigm is a new departure within the Northern Ireland 
Curriculum and, given the potential for HRE outlined above, may go some 
way to ensuring that issues relating to the divided nature of this society can be 
addressed even within a segregated education system. It is precisely the strength
ening of this aspect in the Northern Ireland Curriculum which offers the most 
potential for it to deliver on the aims articulated in Article 29 of the UNCRC.

However, significant as these developments are, there remains scope for 
improvement. While the ‘investigation of key human rights principles’ is identi
fied as a stamtory minimum entitlement, the content of specific international 
instruments such as the UDHR, ECHR, and in particular the UNCRC are merely 
included as examples and are not afforded compulsory status in the curricu
lum.109 This lack of certainty in relation to the minimum entitlement coupled 
with a low level of knowledge of children’s rights which persists in the teaching

103 For an account of the development of the citizenship curriculum in Northern Ireland, see 
Michael Arlow ‘Citizenship education in a divided society: the case of Northern Ireland’ in Sobhi 
Tawil and Alexandra Harley (eds). Education, Conflict and Social Cohesion (2004).

104 Ken Wylie, ‘Citizenship, Identity and Social Inclusion: Lessons from Northern Ireland’ (2004) 
39(2) European Journal of Education 237.

105 David Kerr, Alan Smith, and Stephen McCarthy, ‘Citizenship Education in England, Ireland 
and Northern Ireland’(2002) 37 (2) European Journal of Education 179,187.

106 See Smith, ‘ Citizenship Education in Northern Ireland: beyond national identity fn 101 above.
107 Statutory aspects of the revised curriculum for Northern Ireland are referred to as statements

of minimum entitlement. In relation to HRE, stamtory aspects of the curriculum include reference 
to understanding the importance of upholding human rights standards, the investigation of key 
human rights principles as oudined in major human rights instruments and the examination of local 
and global scenarios where human rights have been seriously infringed. In addition the other key 
themes of the citizenship curriculum are underpinned by the core principles of human rights and 
social responsibility and as such, issues arising from discussion of these concepts in the classroom 
must be addressed through the language of human rights. See Council for the Curriculum and 
Assessment, Pathway: Proposals for Curriculum and Assessment at Key Stage Three Part 1: Background 
Rationale and Detail (2004). ids igjj 47

109 ibid.
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rights which goes beyond legal and constitutional safeguards into one in which 
individuals are convinced of the value of human rights, conversant with inter
national human rights standards and the need for accountability and, as such, 
capable of contributing to the transformation of their society. Such a culture res
onates with that envisioned by Stephen Livingstone, who maintained that the 
task of developing a human rights culture went beyond passing laws and creating 
new institutions to persuading individuals in society that securing their own 
rights would be safeguarded through respecdng the rights of others. He argued 
that ‘if this [were to be] achieved then Northern Ireland may well move from 
being a case study of human rights problems to providing a model of human 
rights achievement’. 114

Conclusion

The case study presented above illustrates the potential for legal and educational 
discourses to contribute to the development of a human rights culture in 
Northern Ireland. Furthermore, it underlines the necessity for educational strat
egies alongside the constitutional and judicial endeavours which are more trad
itionally seen as the focus of ‘how to realise a human rights culture’. Societies 
affected by conflict have a profound and compelling need to create and sustain 
such a culture. As noted previously, in such societies educational institutions may 
become direct sites of political, social, or ideological conflict. They may sustain 
and nurture such conflicts. They may in turn become key vehicles in a process of 
conflict transformation. However, we would argue that, by placing education 
front and centre, the Northern Ireland experience speaks directly to a deeper 
understanding of a human rights culture in more ‘setded’ societies.

Such a culture requires strategies which are designed to harness both the nor
mative and enforcing capacity of law and the persuasive potential of education. 
While law can set the standards with which society is expected to comply, edu
cation can convince individuals of the inherent value of doing so. Education 
provides the rationale behind the rules. Schools, as the interface for both the 
implementation of children’s rights and the delivery of human rights education, 
are the obvious places in which to concentrate efforts to instigate and embed a 
culture of human rights. In particular, school-children’s rights will only be realized 
when HRE is recognized as a central component of the strategies for enforcement 
and implementation; HRE will only be meaningful when it is conducted within a 
climate in which the adults who act as the gatekeepers to children’s enjoyment of 
their rights are not just informed of the content of international human rights law 
but are persuaded of its value. Moreover, the significance of schools as a fertile 
site for developing an ethos of and sustaining a commitment to human rights

114 Ivana Batik and Stephen Livingstone, Towards a Culture of Human Rights in Ireland (2000) 91.
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Religion, education and the law in Northern Ireland

Abstract

Northern Ireland’s recent history is characterised by years of violent conflict and 
by the deep religious divisions between its Protestant and Catholic population. The 
publicly-funded school system reflects these wider societal divisions; over 95% of 
chddren are educated in schools which are attended by mainly Protestant or mainly 
Catholic pupils. The Protestant and Catholic churches are also highly influential in 
the system, having guaranteed positions on most school boards. These factors have 
inevitably had an impact on the legal regulation of issues in relation to religion and 
schools. For instance, the main churches are entitled by law to draw up the core 
syllabus for religion that is used in all schools in Northern Ireland. Moreover, Northern 
Ireland has a unique exception to the European Union’s Framework Directive on Equal 
1 reatment m Employment and Occupation in relation to the appointment of teachers 
Further legal reforms are on the agenda. In 1998, the Belfast Agreement, a political 
accommodation designed to bring an end to the years of conflict and to restore a 
power-sharing government to Northern Ireland, was signed by the main political 
parties. This has resulted in a number of innovative legal provisions in the area of 
human rights and equality that have the potential to have a major impact on the law 
of education. Most notable of these is a proposal for a new Bill of Rights which
is intended to supplement existing rights in the European Convention on Human 
Rights.
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I. Introduction

In order to comprehend the legal provisions in relation to religious education in 
schools in Northern Ireland, it is important to understand the reasons underlying the 
religious divisions and conflict in Northern Irish society, as well as the distinctive char
acteristics of its school system. The conflict in Northern Ireland has long historical 
roots, but can be traced to the plantation of Ulster in the seventeenth century.361 After 
Ireland was conquered by Britain, new settlers (who were usually English or Scottish 
Presbyterians) were given lands confiscated from local people. Many of these people 
settled in the geographical north of the country. The rest of Ireland remained inhabited 
mainly by the indigenous Catholic population. In the late 19th century, the majority 
Catholic community on the island sought independence from Britain. The Protestant 
minority, concentrated in the industrialised north-east ofthe island, wanted to maintain 
the link with Britain. In 1921, in the aftermath ofthe First World War and the Versailles 
Settlement, the island was partitioned. Separate parliaments were established in 
Dublin and Belfast, each with the right to remain or leave the United Kingdom. The 
Dublin Parliament opted for independence, while the Northern Irish Parliament in 
Belfast opted to remain as a self-governing province within the United Kingdom.

Although the partition boundary had been drawn to reflect religious demography on 
the island as a whole, about a third of the population of Northern Ireland was Catholic 
and retained a desire to join the rest of Ireland in a separate state. Politics in Northern 
Ireland became fixed around religion, with the Protestant majority supporting unionist 
(pro-British) political parties while most Catholics supported nationalist (pro-Irish 
unity) parties. Throughout the history of Northern Ireland, Irish Republicans engaged 
in sporadic military opposition to the state, but with little effect. In the 1960s Catholics 
protested against discrimination, but the protests and counter-reactions descended 
rapidly into violence, a resurgence of support for violent paramilitary groups and 
the arrival of British troops. Between 1968 and 1994 almost 3,500 people died in 
the ensuing conflict and many thousands more were injured. The main paramilitary 
organisations declared ceasefires in 1994 and an agreement on shared governance (‘the 
Belfast Agreement’) was signed in 1998.362 However, while the number of deaths has 
declined markedly since the 1994 ceasefires, the shared governance arrangements 
have been fragile and are currently in suspension. The worst manifestations of the 
violence may be at an end, but the underlying conflict and religious and political 
differences remain.363

361 For a detailed history and analysis of the reasons underlying the conflict see, J. Bardon, A Short
Illustrated History oj Ulster, (Belfast: Blackstaff Press, 1996); J.C. Beckett, The Making of Modern 
Ireland, (London: Faber and Faber, 1981); A.T.Q. Stewart, The Narrow Ground: the Roots
o] the Conflict in Ulster, (London: Faber, 1989).

362 See P. Bew and G. Gillespie, The Northern Ireland Peace Process 1993-1996: A Chronicle, (1996: 
London, Serif).

363 See B. Rowan, The Armed Peace: Life and Death after the Ceasefires, (Edinburgh: Mainstream Pub
lishing, 2003).
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Northern Ireland’s school system reflects the wider divisions in Northern Irish so
ciety in a number of respects. First, its schools are almost completely religiously seg
regated in terms of their pupil profile. Protestant children generally attend controlled 
schools (managed by local education authorities) and Catholic pupils generally attend 
voluntary schools which are in the ownership of the Catholic Church. Approximately 
5% of children attend “integrated” (mixed religion) schools.364 Secondly, with few 
exceptions, Boards of Governors in Northern Ireland have a significant proportion of 
their membership drawn from the local clergy or from those whom they have chosen 
to represent them. These positions are set down in legislation, affording the churches 
a significant statutory role in school governance.365 The reason why the churches play 
such a predominant role in Northern Ireland’s schools is historical but the legally guar
anteed positions on governing bodies can be traced directly to the legislative reforms 
which followed the establishment of Northern Ireland as a separate legal jurisdiction 
in the 1920s, a process which is detailed later in this chapter. At the outset, it is worth 
acknowledging the fact that it is through this representation on the management com
mittees of individual schools that the churches in Northern Ireland have been able to 
exercise a significant influence on the development of the education system and indeed 
the legal provisions which govern it. This is especially true in relation to religious 
education and the appointment of teachers in state schools in Northern Ireland.

Northern Ireland has three main legal categories of publicly funded school: con
trolled, voluntary and integrated. There are very few independent (that is, privately 
funded) schools.

/ Controlled schools

Controlled schools are wholly owned and run by local education authorities (Education 
and Library Boards) and therefore comprise the ‘state’ sector of schools. Many of 
the schools previously owned by the Protestant churches in Northern Ireland were 
transferred to the local authorities from the 1930s onwards in return for positions on 
the schools’ management structures.366 In 1968, this right was extended to include any 
new, that is not transferred, controlled schools that were opened by the Education and 
Library Boards (‘ELBs’). Controlled schools are attended by mainly Protestant pupils. 
Controlled schools receive full funding for their capital and recurrent expenditure and 
are under the direct control of local ELBs. The Boards of Governors of these schools 
include representatives of the original Protestant transferors.367

364 por a breakdown of the religious profile of Northern Ireland’s schools, see Table 1 at the end.
365 See L. Lundy, Education Law Policy and Practice in Northern Ireland, (Belfast: SLS, 2000).
366 por an account of this process, see S. Dunn, ‘A short history of education in Northern Ireland, 1920- 

1990’, Annex B in the Fifteenth Report of the Standing Advisory Committee on Human Rights (1989- 
1990) (London: HMSO, 1990), 49-96.

367 There is a voluntary body, the Transferors’ Representatives’ Council, which represents the interests 
of the three main Protestant churches (the Church of Ireland, the Presbyterian Church in Ireland and 
the Methodist Church) in controlled schools.
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2 Voluntary schools

Voluntary schools are publicly-funded schools which are not in the ownership of the 
state. The majority of these schools are in the ownership and management of the 
Catholic Church and are attended by mainly Catholic pupils.368 There is also a small 
number of schools in which children are taught through the medium of Irish.369 The 
Board of Governors of a voluntary school contains members nominated by the trustees 
of the school (usually the Catholic clergy), together with representatives of parents, 
teachers and ELBs.370 Full running costs are met in the same way as with controlled 
schools. Since 1993, voluntary schools have been able opt for full capital funding in 
which case the Department of Education has the right to nominate members on the 
Board of Governors.371 If schools do not opt for this they can still receive 85 per cent 
of their capital costs.

There are two types of voluntary schools: voluntary grammar schools and volun
tary maintained schools. Voluntary grammar schools are secondary schools which 
are allowed to select pupils on the basis of academic ability.372 Voluntary rrifintained 
schools comprise both primary and secondary schools which do not select on ability. 
The majority of the voluntary maintained schools are under the management of the 
Catholic church. In 1989, the Council for Catholic Maintained Schools (‘the CCMS’), 
a body which promotes the effective management and provision of all Catholic pri
mary and secondary schools, was given statutory recognition and funding from the 
Department of Education.373

3 Integrated schools

Integrated schools are schools which aim to provide a mixed religious environment. 
They are required by law to achieve a reasonable balance of Catholic and Protestant 
pupils in the student body.374 There are two types of integrated schools: controlled 
integrated schools and grant-maintained integrated schools. In controlled integrated 
schools the Board of Governors is comprised of representatives of the local education 
authority and, in theory, both the Catholic and Protestant churches. In practice, the

368 There are 433 voluntary primary schools, only 16 of which are not Catholic maintained. There are 
76 voluntary secondary schools, only one of which is not a Catholic maintained school. There are 54 
voluntary grammar schools: 32 of these are Catholic schools and 22 are non-Catholic.

:'69 There are 12 publicly funded Irish medium schools, 11 primary schools and one secondary school. 
These are non-denominational. However, because of the close identification of the Irish language with 
the Catholic population, the majority of pupils will be from the Catholic community.

370 Sch. 4 to the Education and Libraries (Nl) Order 1986 substituted by Sch. 3 of the Education (Nl) 
Order 1993.

371 Ibid.
372 Approximately 60% of these schools are owned by the Catholic church. The remaining 40% are 

attended by mainly Protestant children and in a small number of instances have a specific Protestant 
denominational ethos.

373 Art. 141 of the Education Reform (Nl) Order 1989.
374 Art. 64 of the Education Reform (N) Order 1989.
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Catholic Church refuses to nominate representatives to serve on th: Boards of Inte
grated Schools. The Board of Governors of a grant-maintained intgrated school is 
composed of foundation governors, Department of Education nomiiees, parents and 
teachers.375 Existing controlled and voluntary schools can apply for»rant-maintained 
integrated status and it is also possible to establish either type of sclool from scratch.

11. Religious education

1 The requirement to provide religious educatioi

Legislation requires all publicly funded schools to do two things: a) to provide reli
gious education to pupils; and (b) to have a daily period of collective worship. There 
is no provision allowing individual schools to be granted exceptionfrom the religious 
education or collective worship provisions. The curriculum of all gant-aided schools 
(other than nursery schools) must include provision for the religous education for 
all registered pupils.376 The Board of Governors and head-teache of the schoc^are 
under an obligation to ensure that this is complied with. Each grantaided school must 
also have a daily period of collective worship in an assembly or ssemblies.377 Vol
untary schools are not under any restriction as to the nature of the lollective worship. 
However, in controlled schools, the worship must not be distinctive of any particular 
religious denomination.378 The legislation does not specify that tb worship must be 
Christian although such a requirement might be inferred from thegeneral context of 
the legislation and in particular the preceding references to religims education.

Religious education is not technically part of the common Nothern Ireland cur
riculum which became compulsory in all state schools in Northern reland in 1990.379 
However, the religious education provisions have the same legal tatus as the provi
sions which regulate the teaching of secular subjects. In practice eligious education 
has had a lower status in controlled schools, as compared with Gtholic schools.380 
Moreover, before the introduction of the statutory curriculum in 1990, Catholic 
schools tended to devote a significantly greater proportion of tb timetable to this 
subject.381

375 Sched. 5 to the Education Reform (NI) Order 1989.
376 Art. 5(1) of the Education Reform (NI) Order 1989.
377 Art. 21(1) of the Education and Libraries (NI) Order 1986.
378 Ibid art. 21(2).
379 Education Reform (NI) Order 1989, Part II.
380 J.E. Greer, (1978/80) ‘Religious education in state primary schools in Norther Ireland.’ The Northern 

Teacher, 13(3), 7-11; (1982) ‘The religious experience of Northern Irish pupls’. The Irish Catechist 
Journal, 6(2), 49-58; S. Teare and A. Sutherland, At sixes and sevens: A stiJy of the curriculum in 
upper primary school, (Belfast: NIECD, 1988).

381 R.J. Cormack, A.M.Gallagher, R.D. Osborne, and N. Fisher, (1992) ‘Secondav Analysis of the DENI 
Curriculum Survey. Annex F, Seventeenth Report of the Standing Advisory Commission on Human 
Rights, House of Commons Paper 54. (London: HMSO, 1992).
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2 The scope and content of religious education

Legislation permits the Department of Education to specify a core syllabus for the 
teaching of religion in grant-aided schools.382 The core syllabus is defined as one 
which ‘sets out certain core matters, skills and processes which are to be included 
in the teaching of religious education to pupils... but does not prevent or restrict the 
inclusion of any other matter, skill or process in that teaching.’383 The core syllabus 
must be prepared by a group of ‘persons having an interest in the teaching of religious 
education in grant-aided schools’.384 The legislation also stipulates a procedure for 
the finalisation of the draft syllabus which includes a formal requirement for public 
consultation on the draft.385 In 1990 the Department of Education asked the four 
main Christian churches (Catholic, Presbyterian, Anglican and Methodist) to prepare 
an agreed syllabus for the teaching of religion in schools.386 All publicly funded 
schools are required to follow the syllabus which was prepared by the main church 
bodies at that time. This is of a Christian nature but is not distinctive of any particular 
denomination. Schools are not tied exclusively to this but can include additional 
matters, skills or processes in that teaching. Ministers of religion afid others may be 
granted reasonable access at convenient times to give religious education whether 
distinctive of a particular denomination or not provided that the parents do not 
object.387 The teaching of religion is also subject to the following restrictions, 
depending on the category of school in question:

Controlled schools (attended by mainly Protestant pupils): In a controlled school, 
the religious education provided must always be non-denominational Chris
tian.388 It must be based on the ‘Holy Scriptures according to some authori
tative version or versions thereof’ but must not include instruction ‘as to any 
tenet distinctive of any particular religious denomination.’389

Voluntary schools (mainly Catholic schools): Voluntary schools are free to pro
vide religious instruction which reflects the beliefs of a particular religious 
denomination. In practice, the majority of voluntary schools are Catholic and 
provide religious education in the Catholic ethos.

Integrated schools (mixed religion schools): Integrated schools are subject to the 
general requirements of the Northern Ireland curriculum in the same way as 
other schools. One exception relates to the teaching of religion in controlled in
tegrated schools. In controlled schools, the teaching of religious education must

382

383

384

385

386

387

388

389

Art. ! 3 of the Education Reform (NI) Order.
Ibid Art. 13(!)(a).
Ibid Art. 13(4).
Ibid Art. 13(4).
Art. 13 of the Education Reform (NI) Order 1989.
Art. 21(7) of the Education and Libraries (NI) Order 1986. 
Art. 21(2) of the Education and Libraries (NI) Order 1986. 
Ibid.
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normally be non-denominational.390 However, controlled tegrated schools are 
exempt from this.391 This allows them to provide their piils with denomina
tional religious instruction. The exception is important (allowing integrated 
schools to attract pupils of both religions. It is also in kping with the ethos 
of integrated education in that it specifically recognisesnd provides for the 
diversity of its pupil body. This means that integrated hools can organise 
separate religious instruction classes for pupils of differt denominations.

3 Religion in the secular curriculum

Religious symbols and other religious elements are a common tture of school life in 
Northern Ireland. In Catholic schools, in particular, not only areligious pictures and 
statues on display throughout the school but all classes (not jr religious education 
classes) will normally commence with a prayer. In controlleddiools, there is little 
firm evidence of current practice. That which exists suggestsiat the subject itself 
has fairly low status and has little direct influence on other subjts in the curriculum. 
This may, of course, vary in individual circumstances due to thinfluence of a scHfrol 
principal. In integrated schools there is no consistent body of elence on the practice 
in relation to religious activities in school.

The use of religious symbols and other religious elements not specifically pro
hibited in domestic law. Moreover, there are no specific restruons on teachers with 
respect to the discussion of religion in secular subjects. Difficues might arise where 
a parent has requested that his or her child be withdrawn fro religious education. 
Although it may be a relatively straightforward matter for a lild to be withdrawn 
from time-tabled religious education classes, issues impinginon religion can arise 
spontaneously in other classes such as history. It can be diffiilt to anticipate these 
and impractical to make alternative arrangements for a child ich time. However, a 
literal and indeed pragmatic interpretation of the legislation wild favour schools by 
implying that the parental right of withdrawal relates to class devoted exclusively 
to religion. It is possible that a parent whose child was expod to overtly religious 
activities in a secular class could argue that there has been a brch of his or her rights 
under the second sentence of Article 2 of the First Protocol f the European Con
vention on Human Rights (‘the ECHR’). However, he or she luld have to establish 
that the activity constituted a form of indoctrination as the Eunean Court of Human 
Rights has effectively limited the application of this provisii to the avoidance of 
indoctrination.392

390 Art. 21(2) of the Education and Libraries (NI) Order 1986.
391 Art. 13(l)(b) of the 1989 Order.
y>1 See Kjelsden. Busk Masden and Pedersen v Denmark (1976) EHRR 71 /here the Court considered 

that a system of compulsory sex education did not interfere with a parent ight to have his or her child 
educated in accordance with his religious or philosophical convictions [vided that the information 
was presented critically, pluralistically and objectively.



178 Tony Gallagher & Laura Lundy

III. Individual rights in relation to religion and education 

l Parental rights

Parents may request that their child be wholly or partly excused from attendance at 
religious instruction or collective worship or both.393 This request must be complied 
with and the parent is not required to provide reasons. Although there are no statistics 
available in relation to the number of such withdrawals, it is understood that the 
exemption is rarely requested. Problems can arise where the child’s parents disagree 
as to whether the child should receive religious instruction. The legislation gives 
schools no direction on this issue with the result that it may have to be resolved in 
court.394 In such cases, the key determinant will be the child’s best interests.395

Parents’ choices in relation to religious education are extremely limited. In all 
publicly funded schools the choice is essentially between Christian religious educa
tion or no religious education at all. In controlled schools, the religion will be non- 
denominational Christian. In voluntary schools, the religious eduction will usually 
have a Catholic ethos.396 There is little reliable evidence on practice within integrated 
schools, although it is likely that this varies across the schools. When the first in
tegrated schools were being opened, a strong connecting theme in that movement 
was based on a sense of shared Christianity: indeed, this notion is enshrined in In
tegrated Education Statement of Principles. These state that all schools will provide 
non-denominational religious education and give the schools an option as to whether 
or not to provide additional denominational instruction, taking into account the wishes 
of parents. More recently, however, there has been an increasing recognition of the 
wider religious diversity of Northern Ireland and some consideration given to the idea 
of widening the Statement of Principles to reflect that diversity. As yet, however, no 
decisions have been made.

2 Children's rights

In domestic legislation the right to determine whether a child should receive religious 
education is vested exclusively in the child’s parents. The legislation does not give 
pupils an independent right to decide whether to receive religious education, even

Art. 21(5) of the Education and Libraries (NI) Order 1986.
394 In an English case, Re T amt M, [1995] ELR 1, the boys concerned attended a Church of England 

school. The children’s mother who had converted to Islam exercised her right of withdrawal. The child’s 
father (with whom they lived) applied for a prohibited steps order to prevent the mother removing the 
child from religious education. The court applying the welfare principles concluded that removing the 
children from religious education would be disruptive for them. He did, however, stress that he was not 
judging between Christianity and Islam and that the mother could provide the children with Islamic 
instruction if she wished.

395 Article 3 of the Children (NI) Order 1995.
396 The only exceptions to this will be in the non- Catholic voluntary grammar and maintained schools.
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where they have attained the age of eighteen. Nor do they have any say in the content of 
the religious education. Problems may arise where the child and parent hold different 
views on the issue, for example, the child does not wish to attend and the parent will 
not withdraw them or vice versa. As the legislation stands, if the parent and child hold 
conflicting views on the matter, the parent’s views prevail. Thus a parent can both 
insist on a child receiving religious education and can withdraw him or her from such 
classes as he or she wishes.

The parents’ absolute right of withdrawal would appear to be in conflict with 
Article 12 of the United Nations Convention on the Rights of the Child (‘the CRC’) 
which requires its signatories to take account of the views of the child in all matters 
affecting them.397 Article 14 of the CRC also respects the child’s freedom of thought, 
conscience and religion, albeit that this is subject to the parent’s right “to provide 
direction to the child in the exercise of his or her right in a manner consistent with the 
evolving capacities of the child”. Likewise, Article 2 of the First Protocol of the ECHR 
specifically enshrines the right of parents to have their child educated in accordance 
with their religious and philosophical convictions. The child may have a separate and 
individual right to freedom of conscience under Article 9 of the ECHR but, a^, yet, 
the potential conflict between the two Articles has not been tested in the European 
Court of Human Rights. It is submitted that, in a case where the child has sufficient 
maturity, the child’s right to freedom of religion under Article 9 should prevail in the 
event of a conflict with parental rights under the second sentence of Article 2 of the 
First Protocol.

Children who have been withdrawn by their parents from religious instruction 
are given further protection under the legislation. Article 21(4) of the Education and 
Libraries (NI) Order 1986 provides that religious instruction must be arranged in 
such a way that the school is open to children of all religious denominations. This 
effectively requires that religious education is taught in separate classes so that it can 
be severed from other subjects in the event of an objection. The law also states that 
pupils who are withdrawn must not be excluded from any other advantages that the 
school offers. In practice, this may mean that opportunities to perform in school plays 
or concerts are not restricted to those who are undertaking religious education.

There is no specific domestic provision on the issue of the pupil’s right to manifest 
his or her religious beliefs in school. In the event of a dispute, the issue would be 
resolved under Article 9 of the ECHR. This gives pupils the right to manifest their 
religion or belief. This is subject only to such limitations as are prescribed by law and 
are necessary in a democratic society in the interests of public safety, for the protection 
of public order, health or morals, or for the protection of the rights and freedoms 
of others. There are currently no restrictions on manifestations of belief in schools 
prescribed by law. Moreover, in practice, there is a high degree of tolerance of personal 
religious manifestations, such as the wearing of badges, religious clothing etc.

397 AH. 12.
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IV Legal protections for teachers

/ The appointment of teachers

The responsibility for appointing teachers depends on the category of school in ques
tion. The ELBs are the employing authorities for teachers in controlled primary, sec
ondary and grammar schools; boards of governors normally appoint teachers; ELBs 
normally appoint principals. The board of governors is the employing authority for 
teachers in voluntary grammar schools and in grant-maintained integrated schools. 
The CCMS is the employing authority for all teachers in Catholic maintained schools 
although usually it is the board of governors of a school that appoints teachers

1 he boards of governors of schools have a duty to ensure that pupils receive the 
statutory curriculum. In practice, they will identify the specific criteria for teacher 
appointments with regard to subject specialism or expertise. Teachers applying to work 
in Catholic primary schools are normally required to hold a certificate in Catholic 
education. Religious education teachers in post-primary Catholic schools are required 
to hold a similar qualification, although this is not normally a requirement for other 
teachers. Religious tests are not otherwise applied directly in the recruitment process. 
However, it appears that they may be applied indirectly through questions asking how 
the applicant could contribute to the ‘ethos’ of the school.398

The religious profile of the teaching staff in Northern Ireland’s schools reflects 
the wider religious divisions within the school system, although there are no precise 
statistics available as teachers are exempted from the religious monitoring provisions 
ot Northern Ireland s religious discrimination legislation.399 In practice it is likely that 
almost ail the teachers in Catholic schools will be from the Catholic community and 
the majority of teachers in controlled schools will be from the Protestant community. 
The teacher training system contributes to this. The vast majority of primary school 
teachers are trained in one of the two major teacher training colleges. St Mary’s Uni- 
versity Coflege ,s owned and run by the Catholic Church and most of its students are 

a ho c. Although officially a non-denominational institution, the main Protestant 
Churches have the right to places on the governing body of Stranmillis University 
Co lege and while there is a number of Catholic students at the College, the majority 
will be Protestant. It should be noted that neither college operates a religious test for 
en rants. Most teachers for post-primary schools are trained in the Queen’s University 
of Be last and the University of Ulster. While the intakes to these courses are reli
giously diverse, in practice the majority of students undertake their teaching practice 
in own-denominational schools. 6 F
n„t"n-T ,0 T'fmate lhe t'TO mining colleges, or to metge them into
ChTh n * Tlmel Wi'h S'r0ng reSistmce Particularly from the Catholic 
Church. It was argued that any alteration in the character of the Catholic colleges

398 S. Dunn and A^M Gallagher, Research Report: The Teacher Exception Pmvision and Eaualitv in 
,99 EmPl°ymfnl ln Northern Ireland (Belfast: Equality Commission, 2002). ? ^

Hair Employment and Treatment (NI) Order 1989.
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would be a breach of the rights of freedom of opinion, expression, association, thought, 
conscience and religion.400 When amalgamation was last formally proposed401, and 
in the face of this opposition, the government did not pursue plans for rationalisation, 
accepting reassurances that there would be increased co-operation between the two 
sectors. Due to falling pupil enrolments and the subsequent reduction in teacher 
demand there have been suggestions that alternative arrangements might be once 
again under consideration, but no formal proposals have been presented and, in any 
case, the Catholic Church has already indicated its opposition to any proposals which 
would reduce the autonomy of St Mary’s University College.

Students leaving the University Colleges invariably seek employment in either the 
controlled or Catholic voluntary sector. Nonetheless, even though the pattern of job 
applications falls naturally into religious categories, the employment equality legis
lation explicitly endorses schools who wish to pursue a denominationally focussed 
pattern of recruitment. Schools can use a person’s religion as a determining factor in 
their appointments since the employment of teachers is not subject to the stringent 
requirements of the Fair Employment and Treatment (Nl) Order 1998 in respect of 
religious discrimination. Moreover, although the European Union’s Framework Direc
tive on Equal Treatment in Employment and Occupation prohibits discriminaWon in 
schools on the basis of religion or belief other than where it is a genuine occupational 
requirement,402 the Framework Directive includes an explicit exemption for Northern 
Ireland in relation to the recruitment (note - not promotion) of teachers. This unusual 
exemption is stated to be ‘in order to maintain a balance of opportunity in employ
ment for teachers in Northern Ireland while furthering the reconciliation of historical 
divisions between the major religious communities’.403 These two arguments - main
taining a balance of opportunity in employment and furthering the reconciliation of 
historical divisions - seem somewhat at odds with the realities of the Northern Ireland 
school system. Instead, the key justification is probably that advanced by the Catholic 
Church regarding the need to maintain a Catholic ethos in it schools.

The issue of the teachers’ exemption from the religious discrimination legislation 
is required by law to be kept under review by the Equality Commission.404 It has 
been part of a recent consultation on a proposed Single Equality Bill for Northern 
Ireland.405 The Equality Commission has published research which indicates that 
there is little evidence of widespread support for a change in the teacher exemption, 
either partially or in full.406 Moreover, if the legal position were to be changed and the

400 Dr B. Brady, The Irish News, 25 June 1980.
401 The Chilver Committee, Interim Report of the Higher Education Review Group, (Belfast: Department 

of Education, 1980).
402 Council Directive 2000/78/EC.
40:5 Ibid Article 15.
404 Fair Employment and Treatment (Nl) Order 1989.
405 This was an attempt to merge Northern Ireland’s four major pieces of anti-discrimination legislation 

into a single, coherent statute.
406 S. Dunn and A.M. Gallagher, Research Report: The Teacher Exception Provision and Equality in 

Employment in Northern Ireland (Belfast: Equality Commission, 2002).



182 Tony Gallagher & Laura Lundy

exemption confined to situations where religion or belief is a genuine occupational 
requirement, the impact within the education system might be more symbolic than real 
as Protestant teachers are unlikely to seek employment in droves in Catholic schools. 
However, at that stage the discussion will undoubtedly have been transformed into a 
debate about what actually constitutes a ‘genuine occupational qualification’.

2 Teachers ’ rights to freedom of conscience

Teachers in controlled schools may be required by the ELB to conduct or attend col
lective worship and to provide non-denominational religious instruction.407 A teacher 
can ask the Board of Governors to be wholly or partly excused from this on the grounds 
of conscience.408 This exemption can be traced to 1930 legislation which first allowed 
religious instruction in what are now controlled schools, albeit after school hours 409 If 
a teacher wishes to rely on the exemption, he or she must make a statutory declaration 
to this effect. This declaration will be sent to the ELB. The individual concerned must 
be excused and whilst he or she is excused he or she must not suffer any detriment in 
terms of emoluments, promotion or any other advantage because of his or her failure 
to participate in the collective worship or religious instruction in the school.

The legislation does not provide any protection for teachers in controlled schools 
who are not appointed because of their stated unwillingness to participate in activities 
of a religious nature 410 Moreover, there is no legislative provision in relation to teach
ers in voluntary schools who may therefore be asked to provide religious instruction 
and do not have a statutory right to object on the grounds of conscience. Apart from 
this, there is no specific regulation in relation to teachers’ rights to manifest their 
religious beliefs and in particular their right to express their views to their pupils. 
As with pupils, a teacher wishing to claim protection on the grounds of freedom of 
religion or freedom of expression would have to base his or her case on Article 9 or 
Article 10 of the ECHR.411

V. The history and social context of religious education

Mass education developed in Ireland following the decision to establish a national sys
tem of elementary schools in 1831. The initial proposal was for a non-denominational
system for all pupils, with religious education provided outside the normal school day

m Art. 22(1) of the Education and Libraries (NI) Order 1986.
408 Ibid an. 22(2).
409 Education Act (NI) 1930, s. 4(3).
410 This protection was contained in s. 5 of the Education Act 1930.
411 \n X\ United Kingdom (]929) I6DR 101, an application to the European Court of Human Rights by 

a teacher arguing that a prohibition on wearing anti-abortion stickers was a breach of Article 10 was 
declared inadmissible. The Commission considered that his right was subject to the right of the parents 
of his pupils to have them educated in accordance with their religious and philosophical convictions.
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and all clergy to be given a right of access to schools to deliver this to adherents. In 
fact this ambition was not realised through a combination of Presbyterian reluctance 
to permit Catholic priests into schools under their control and pressure from the 
Catholic Church to assert its control over schools. Despite the official aspiration for a 
non-denominational system, by the end of the century virtually all schools in Ireland 
were owned and managed by clerical authorities, and educated pupils from their own 
denominational community. By simple virtue of numbers, the Catholic Church was 
the most significant actor on educational issues.

After partition of Ireland in 1921 the role of the Catholic authorities was confirmed, 
and perhaps even reinforced, in the newly independent Irish Free State, later the 
Republic of Ireland. In Northern Ireland the new Unionist (Protestant) administration 
sought to overhaul the organisation of schools. Existing schools were offered the op
portunity to transfer their assets to the state. The Protestant Churches initially refused 
to support the Minister’s plans and held out, successfully, for measures which gave 
them a formal role in the new ‘state’ schools and which maintained their traditional 
Protestant character. Following this, many Protestant churches availed of the opportu
nity to transfer, attracted by the improved funding arrangements for their schools.412 
These schools are today known as controlled schools and the transferors’ represen
tatives (nominated by the Church of Ireland, Presbyterian and Methodist churq^es) 
continue to have a specific membership allocation on the Board of Governors of 
such schools. In contrast, the Catholic Church was suspicious of the new Northern 
Ireland state, viewing the process of transfer as a threat to Catholic education. Catholic 
schools chose to retain their voluntary status, and secured their autonomy by accept
ing a lower level of state funding (initially 65%) towards the capital costs of the 
school.

The Education Act (NI) 1923 prohibited the teaching of religion in state run 
schools (i.e. provided and transferred schools) during school hours. It had been the 
vision of the system’s architect, Lord Londonderry, that religion would not be taught 
in class although ministers of religion of all denominations would have access to the 
school to provide religious education outside school hours. He hoped that this would 
ensure that schools should be seen to be open to pupils of all religions. However, it 
soon became apparent that Catholic children were refraining from entering the state 
system and were opting to receive their education (along with religious instruction) 
within the Catholic system. This apparent imbalance-Catholic children getting state- 
funded religious instruction while Protestant children attended schools in which the 
teaching of religion was prohibited - led to allegations of discrimination and demands 
for the accommodation of religious instruction within the state system.413 In 1930

412 See further, S. Dunn, ‘A Short History of Education in Northern Ireland, 1920-1990’, Annex B in 
the Fifteenth Report of the Standing Advisory Commission on Human Rights (1989-1990) (London: 
HMSO, 1990,49-96.

413 See generally. D.H. Akenson, Education and Enmity; the contml of schooling in Northern Ireland 
1920-50, (Newton Abbot, 1973).
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these demands were partially acceded to and transferred schools were allowed to 
provide religious instruction outside normal hours.414 In 1947, religious education 
and collective worship became compulsory in all schools in Northern Ireland 415 

The government’s endorsement of religious education in state-controlled schools 
prompted the Catholic Church to claim discrimination against the minority Catholic 
community. It was argued that the transferred schools were now effectively Protestant 
schools yet received more generous capital funding than their Catholic counterparts. 
However, it was not until 1993 that legislation was enacted which removed the un
equal funding arrangements and allowed voluntary schools to opt for full funding 
of capital costs.416 Moreover, this major change in policy came about not as a re
sult of anti-discrimination litigation but instead in response to a body of academic 
research commissioned by a public body, the Standing Advisory Commission on Hu
man Rights.417 This found that children attending Catholic schools had lower levels 
of attainment, particularly in science and technology based subjects than their coun
terparts attending state controlled (i.e. defacto Protestant schools) and that this could 
be attributed in part to the reduced funding for capital expenditure and hence moxe 
poorly equipped laboratories and technology departments. This finding, and the gov
ernment s decision to provide full funding to voluntary schools, has to be viewed in 
the broader context of Northern Irish society, most specifically the concern about the 
unemployment differential between Catholics and Protestants, as well as a growing 
recognition that education had a key role to play in tackling exclusion and encouraging 
peaceful resolution of the conflict.

1 Religious segregation and integration

Although Northern Irish society is segregated in many respects including housing and 
employment, in no other aspect of society are the religious divisions as pronounced 
or as public as in the school system.418 When the violence broke out in the late 1960s 
some commentators argued that de facto religious segregation in the schools had 
contributed to community divisions. Three views emerged: the first argued that divi
sions arose from different curricula in Protestant and Catholic schools, especially in 
subjects such as history and religious education; a second view was that the mere fact 
of separation was sufficient to promote a sense of difference; a third view was that the 
conflict was rooted in issues related to justice and equality, and the issue of separate

414 Education Act (Nl) 1930, s. 4.
415 Education Act (Nl) 1947, s. 21.
416 Education (Nl) Order 1993, article 28.
4,7 R1 Cormack, A.M. Gallagher and R.D. Osborne, ‘Religious Affiliation and Educational Attainment 

In Northern Ireland: The Financing of Schools in Northern Ireland’ annex E in ^Sixteenth Report of 
418 T S“md,nK Adv,so,y Commission on Human Rights (1990-1991) (London: HMSO, 1991) 117-212 

A recent manifestation of this was a series of violent protests carried out by Loyalists (from the 
Protestant community) outside a Catholic girls primary school in Belfast. Schools are regularly chosen 
as venues for political protests because of their overt connections to a particular religion or community.
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schools was irrelevant. There was some evidence to warrant all three claims and, in the 
absence of a consensus, a variety of educational strategies developed over time. One 
focused on curriculum programmes, either through common textbooks, as in history, 
or the development of new programmes aimed at promoting community relations, 
such as Education for Mutual Understanding (EMU). A second strategy involved 
the promotion of contact programmes bringing young Protestants and Catholics to
gether either through joint work between schools or through holiday programmes. The 
third strategy sought the development of religiously integrated schools (see below). 
All of these efforts were given formal support in the Education Reform (Nl) Order 
1989 which established EMU and Cultural Heritage as compulsory themes on the 
statutory curriculum, committed government to support initiatives to develop inte
grated schools and allowed parents to vote to change existing schools to integrated 
status.419

Pressure for mixed religion (known as ‘integrated’) schooling began in the early 
1970s with the formation of pressure groups such as All Children Together. These 
were founded by parents who were concerned at the effects of the segregated nature 
of the Northern Ireland school system. The first statutory recognition of the desire for 
integrated education appeared in 1978 through a procedure which allowed existing 
schools to convert to controlled integrated status and thus qualify for mainstream 
funding.420 The 1978 legislation had a limited influence on the development of inte
grated education as its scope was restricted to allowing existing schools to convert 
to controlled integrated schools.421 In 1988 the government published proposals for 
the radical reform of the Northern Ireland education system.422 One of the key ob
jectives of the reforms was to accommodate parental preference in the choice of their 
child’s school. This included recognition of the growing demand in Northern Ireland 
for integrated education.423 A key reform was the introduction of a new category of 
integrated school - the grant-maintained integrated school. Moreover, the extent of 
the new commitment to integrated education was reflected in a statutory duty placed 
on the Department of Education ‘to encourage and facilitate the development of in
tegrated education’.424 This duty is met primarily by the Department of Education 
funding the Northern Ireland Council for Integrated Education (NIC1E) which has 
the responsibility to promote integration, support parents who are seeking to develop 
new schools and broadly represent the interests of the integrated schools’ movement.

419 See generally, A. Smith, ‘Religious Segregation and the Emergence oflntegrated Schools in Northern 
Ireland’, (2001) 4 Oxford Review of Education 562.

420 Education (NI) Act 1978.
421 For a discussion of the limitations of the 1978 Act see, K. Mullan, ‘Never the Twain shall meet: legal 

and practical difficulties in the establishment of integrated schools in Northern Ireland’, (1987) 38 
Northern Ireland Legal Quarterly 342.

422 The Way Ahead, (DENI, 1990).
423 For a discussion of some of the background to the 1989 Order, see P. Cullen, ‘Parent power: building 

bridges in Northern Ireland’ (1991) 3 Education and the Law 27.
424 Art. 64 of the Education Reform (NI) Order 1989.
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NICIE may assist schools following the transformation route and provide support to 
existing integrated schools, but it has no statutory right to intervene in these circum
stances. Furthermore, NICIE is not an employing authority for teachers and does not 
appoint governors to integrated schools.

The Belfast Agreement made a commitment to increasing the number of integrated 
schools. However, only around 5% of pupils currently attend integrated schools. The 
low level of integration has been the subject of adverse comment by both the Com
mittee on the Rights of the Child425 and the UN Special Rapporteur on the Right 
to Education.426 There is an unmet demand for places. Approximately 800 children 
are turned away from integrated schools each year and these children are unlikely to 
find a place in any other integrated schools. There are still areas in Northern Ireland 
where children cannot access integrated education or cannot attend an integrated post
primary school. Undercurrent arrangements, the two main routes for the development 
of the integrated sector lie in the opening of entirely new schools, usually following the 
initiative of a group of parents, or the transformation of existing schools following a 
parental vote. The first option is constrained by falling rolls generally, while the second 
is limited by the small number of schools that have any significant degree of mixing in 
their current enrolment. A further concern is the fact that when DE is deciding whether 
or not to recognise a new integrated school, it does not just look at the viability of 
the proposed school, but will assess the impact on other existing (religiously segre
gated) schools in the area. In the Northern Ireland Council on Integrated Education’s 
view, this approach is short term and denies parental choice to hundreds of pupils 
each year.

Some advocates of integrated education argue that the law should go further and 
give all parents who want it the right to have their children educated in integrated 
schools. Support for this is derived from the 1960 UNESCO Convention against Dis
crimination in Education which requires that attendance at religious schools should 
be optional.427 However, technically, educational provision in Northern Ireland com
plies with the Convention since all controlled schools are non-denominational and 
parents who do not wish their child to attend religious education have an absolute 
right to withdraw them from religious education classes and periods of collective 
worship 428 In spite of this, critics would point to the de facto, though not de lure, 
reality that controlled schools are essentially Protestant in ethos and are perceived as 
such by the general population in Northern Ireland. In addition, there is evidence that 
the demand for integrated education is higher than current supply, while altitudinal 
evidence shows high and continuing support for an expansion of integrated provision.

425 United Nations Committee on the Rights of the Child (1995), Concluding Observations: United 
Kingdom of Great Britain and Northern Ireland, UN, Geneva. CRC/C/15/Add .34

426 United Nations Special Rapporteur on the Right to Education (2000), Mission to the United Kingdom 
of Great Britain and Northern Ireland (Northern Ireland) UN, Geneva. E/CN.4/2003.

427 Article 2(b) of the UNESCO Convention against Discrimination in Education, adopted by the General 
Conference of the United Nations, Paris, 14 December 1960.

428 Art. 21 of the Education and Libraries (Nl) Order 1986.
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Most people say they would send their children to integrated schools if local options 
were available.429

VI. The legal context 

1 The constitutional context

When the new Northern Ireland parliament was created in 1921, it was given the 
authority to legislate in key areas of social provision including education. From the 
outset, the Northern Ireland Parliament pursued a direct policy of seeking parity with 
England and Wales in most aspects of social provision.430 However, it is also true that 
the Northern Ireland government was more willing to go its own way in the context of 
educational provision than in other areas, undoubtedly influenced by the churches.431 
In 1974, in response to the growing social conflict and in the context of allegations 
of widespread discrimination against the minority Catholic community, the Northern 
Ireland Assembly was abolished and legislative authority transferred to the United 
Kingdom government at Westminster. The impact of this has been that Northern Irish 
legislation enacted since 1974 is often identical to its British counterparts saw for 
those adaptations which are necessary to reflect the different administrative systems. 
That said, in some areas, particularly those which impinge on the religious and social 
divides, significant differences persist. The statutory requirement to involve the main 
churches in designing the religious education curriculum and the ongoing exemption 
of teachers from the religious discrimination legislation are both evidence of this.

At the time of writing Northern Ireland’s political system is in a state of limbo. 
The jurisdiction is once again being governed by direct rule by the United Kingdom 
Parliament at Westminster after a fairly brief period of devolved power vested in a 
new Northern Ireland Assembly.432 The Assembly was established by the Northern 
Ireland Act 1998 (‘the 1998 Act’) which implements the ‘Belfast Agreement’, a 
political settlement agreed by the main political parties in the wake of a series of 
paramilitary cease-fires in an effort to bring an end to thirty years of violent conflict and 
to restore devolved government to Northern Ireland.433 The 1998 Act is an attempt to

429 A.M. Gallagher and A. Smith, 'Attitudes to academic selection, integrated education and diversity 
within the curriculum’, in A.M. Gray, A al. (Eds) Social Attitudes in Northern Ireland: the eighth 
report. (London: Pluto Press, 2002).

430 L. Lundy, ‘Parity, Parrotry or Plagiarism: Unemployment Benefit in Northern Ireland 1846-1996’, 
Chapter 1 in N. Dawson, D. S. Greer and P. Ingram (eds) One Hundred and Fifty years of Irish Law 
(1996, SLS and Roundhall).

431 See L. Lundy, ‘From Act to Order: The Metamporphosis of Education Legislation’ [1998] Vol XXI 
Liverpool Law Review 63.

432 The Assembly was suspended on 14 October 2002 and dissolved on 28 April 2003, following ongoing 
arguments about the decommissioning of paramilitary weapons.

433 The Agreement was made by the political parties on April 10lh 1998 but subsequently received the sup
port ofjust over 71% of those voting in a public referendum held in Northern Ireland on May 22 1998.
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translate popular will into law by providing a system of government founded on power
sharing and parity of esteem. It includes a series of legal provisions for ensuring that 
government is shared between the major political parties.434 For instance, ministerial 
posts do not go straight to the majority party but instead are spread between the major 
political parties on a pro-rata basis.435 Moreover, certain issues which are considered to 
require cross-community support have extraordinary rules on voting. In such cases, a 
vote will only pass with a majority of the both the Unionist (Protestant) and Nationalist 
(Catholic) designations present and voting. Any attempts to change the provisions on 
religious education or on the appointment of teachers would be likely to fall within 
these special procedures.436 This means that, should the Assembly be restored, any 
new laws in this area will most likely require the agreement of the two main political 
(and therefore religious) traditions if they are to be enacted, a fact which has undoubtec 
implications for the substance of any future reforms.

2 Mainstreaming equality of opportunity $>■

A central theme of the Belfast Agreement was the mainstreaming of equality standard; 
into all aspects of public life. The 1998 Act created a single statutory body, the Equality 
Commission, responsible for the enforcement of all existing anti-discrimination leg 
islation as well as having primary responsibility for the enforcement of an innovativi 
new statutory equality duty. Under section 75(1) of the 1998 Act, public authoritie; 
are required to have regard to the need to promote equality of opportunity between 
(a) persons of different religious belief, political opinion, racial group, age, marita 
status or sexual orientation; (b) men and women generally; (c) persons with a dis 
ability and persons without; and (d) persons with dependants and person without.43 
Public authorities are defined to include the Department of Education, Education am 
Library Boards and the CCMS.

The statutory equality duty is intended to be an ‘effective means of injecting equal 
ity considerations into the mainstream of public sector activities.’438 It is intended t 
be enforced in a number of ways. First, public authorities may be required to submi 
an equality scheme which shows how the authority proposes to fulfil the duties im 
posed by section 75 to the Equality Commission for approval.439 Secondly, a perso

'1~14 See further, L. Lundy, ‘Education Law Under Devolution: The case of Northern Ireland’ (200( 
Education Law Journal 81.

435 The first Minister of Education was Martin Me Guinness of Sinn Fein. His appointment was vet 
controversial in the Unionist community, because of his links with the Irish Republican Army.

436 This special voting arrangement can be triggered by a petition of special concern brought by at lea 
30 of the 108 members of the legislative Assembly.

437 Northern Ireland Act 1998, s. 75(l).
438 Partnership for Equality (HMSO, 1998), Cm 3890, 28.
439 Northern Ireland Act 1998, Sch. 9, para. 3-4. The scheme must include a number of prescribed matte 

including the authority’s arrangements for assessing its compliance with section 75 and forassessit 
and consulting on the likely impact of policies adopted or proposed to be adopted on equality i 
opportunity.
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who claims to have been affected by a failure of public authority to comply with its 
scheme may complain in writing to the Equality Commission. Finally, the Equality 
Commission may carry out investigations on its own initiative if it believes that a pub
lic authority may have failed to comply with an equality scheme.440 When planning 
their schemes, public bodies are required to carry out equality impact assessments, 
evaluating the extent to which a specific policy may impact adversely on one of the 
protected groups. This is not to say that public bodies will not be able to implement 
policies which have differential impact. They will, however, have to direct their atten
tion to the nature and scale of the impact, how any adverse impacts might be mitigated 
and/or the reasons why the course of action is justified notwithstanding.

The statutory equality duty has far reaching implications for the public bodies 
involved in the delivery of education. Apart from the fact that the duty is now on a 
statutory basis, it includes a consideration of issues going beyond that of the exist
ing anti-discrimination legislation.441 However, the operation of section 75(1) will be 
particularly important in schools in relation to religious discrimination since educa
tion is specifically exempt from the traditional anti-discrimination legislation 442 For 
instance, it has obvious relevance for existing policies in relation to school funding 
and admissions. Moreover, in the context of religious education, an effective equal
ity impact assessment would undoubtedly highlight the impact on ethnic minoflties 
of the exclusive focus on Christianity in the religious curriculum. The impetus for 
change in this area is further enhanced by a companion duty in section 75(2) of the 
Northern Ireland Act 1998 which states that “in carrying out their functions public 
authorities shall have regard to the ‘desirability of promoting good relations between 
persons of different religious belief, political opinion or racial group’.443 The reli
gious education curriculum is currently under review (see below). In the unlikely 
event that a decision is made to retain the exclusive focus on Christianity, there will 
need to be a published justification for the retention of the status quo. In this regard, 
the 1998 Act provides a major opportunity for the active mainstreaming of equal
ity issues, a position which offers much potential over litigation-based strategies for 
reform.444

3 Enhanced human rights protections

The Human Rights Act 1998, which effectively incorporates the European Convention 
on Human Rights into national legislation, is a United Kingdom Act. This means that 
it extends to Northern Ireland. Moreover, the European Convention on Human Rights, 
along with other international human rights instruments such as the United Nations

440 tbid Sch. 9, para. ll(l)(b).
441 It extends to age and sexual orientation as well as sex, religion, race and disability.
442 The Fair Employment and Treatment (Nl) Order 1998.
443 Northern Ireland Act 1998, s. 75(2).
444 See generally, C. Me Crudden, ‘Mainstreaming Equality in the Governance of Northern Ireland’, 

(1999) 4/22 Fordham International Law Journal 1696, at 1769.
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Convention on the Rights of the Child, have been given added significance in Northern 
Ireland as a result of the Belfast Agreement. The Belfast Agreement is founded on 
principles which include ‘the protection and vindication of the human rights of all” and 
“partnership, equality and mutual respect’.445 The Northern Ireland Act 1998 contains 
a number of provisions which are intended to ensure compliance with general human 
rights standards both in terms of the law-making process and the actions of public 
bodies. In terms of legislation, Acts of the Northern Ireland Assembly are deemed 
to be outside its legislative competence if they are considered to be incompatible 
with European Convention rights or they discriminate against any person or class of 
person on the grounds of religious belief or political opinion.446 There is a similar 
restriction on the actions of Ministers and Departments.447 In addition, Ministers 
and Departments are required to act in a way that is compatible with the United 
Kingdom’s international obligations. International obligations are defined as ‘any 
international obligations of the United Kingdom other than obligations to observe 
and implement Community Law or the Convention Rights.’448 This extends to ^11 
the international human rights covenants which the United Kingdom has ratified, 
including the United Nations Convention on the Rights of the Child as well as the 
Convention on the Elimination of Discrimination in Education. In essence, these 
provisions combine to form a system of pre-emptive monitoring which should ensure 
that new laws in Northern Ireland are in compliance with the United Kingdom’s 
international obligations.

Significant responsibility for ensuring that Northern Ireland law and practice is in 
accordance with human rights rests with a new body, the Northern Ireland Human 
Rights Commission (NIHRC), whose general function is to: ‘keep under review the 
adequacy and effectiveness in Northern Ireland of law and practice relating to the 
protection of human rights.’449 The Secretary of State is required to pass all proposed 
legislation to the NIHRC for its comments. Thus, new education legislation is proofed 
by the NIHRC for its compliance with international human rights standards such as 
the requirement to take children’s views into account under Article 12 of the UNCRC. 
The NIHRC has actively prioritised education issues from its inception, recognising 
the crucial role which it plays in developing a society in which human rights are 
valued and respected. Moreover, one of the first tasks of the NIHRC was to make 
recommendations on a new Bill of Rights for Northern Ireland, a development which 
is potentially of great significance in relation to the issue of religion and schools and 
is explored later in this report.

445 The Agreement (WW) p. I, Declaration of Support.
446 Northern Ireland Act 1998, s. 6(2)(c)-(e).
447 Ibid s. 24(1)
448 Ibid s. 98(1)
449 Ibid s. 69( I). For a discussion of the role of the NICHR and the work of its predecessor, SACHR, see, S. 

Livingstone, ‘The Northern Ireland Human Rights Commission’, (1999) 4/22 Fordham International 
Law Journal 1465.
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VI1. Litigation

There has not been a significant level of litigation around the issue of religion in 
schools in Northern Ireland. One notable exception is the case of In re Cecil in which 
the applicant, who lived on a small island off the coast of Northern Ireland, complained 
that the failure by the state to provide funding for a school other than a Catholic 
voluntary school amounted to religious discrimination.450 Mr Cecil based his case 
on the religious discrimination provisions of the Northern Ireland Constitution Act 
1973. However, the court considered that the case of discrimination was unfounded 
and that the applicant’s right to have his child educated in accordance with his wishes 
was protected by legislation which allowed him to withdraw his child from religious 
education classes. The applicant contended that, while the child could be withdrawn 
from religious classes, Catholicism pervaded the ethos of the school. However the 
court considered that a requirement that his children would not be disadvantaged in 
any way if withdrawn from religious education classes was sufficient to protect his 
rights. This is in spite of the fact that the Catholic Church’s position is essentially as 
the applicant had described it - i.e. that the religious ethos of the school permeates 
every aspect of school life.451 f#*

The only other reported cases which involved religion and schools were connected 
to school funding. For instance, in 1978 integrated schools made an application to 
the European Court of Human Rights, arguing that the lower levels of capital funding 
for integrated schools at that time was a denial of parents’ rights to have their chil
dren educated in accordance with their philosophical conviction. The application was 
deemed inadmissible by the European Commission who considered that the reduced 
funding was an appropriate offset for the increased autonomy in the school’s man
agement structures 452 Somewhat ironically, the second case was initiated in 1989 
in response to the government’s decision to create fully-funded grant maintained in
tegrated schools. When the government decided that it would provide 100% capital 
funding to integrated schools, the Catholic Bishops took legal action alleging that 
the system would discriminate against Catholics and was therefore contrary the anti- 
religious discrimination provisions of the Northern Ireland Constitution Act 197 3.453 
This was not accepted by the court who considered that insofar as the new fund
ing arrangements did discriminate, they discriminated against both the Catholic and 
Protestant communities. As outlined earlier, the Bishops’ concerns was eventually 
addressed in 1993 when voluntary schools were allowed to opt for 100% funding for 
capital costs.

450 Unreported decision of the Northern Ireland High Court, 27 January 1989.
451 See G. Loughran, ‘The Rationale of Catholic Education’, chapter 8 in R.D. Osborne, R.J. Cormack 

and R.L. Millar Education and Policy in Northern Ireland (Belfast: Policy Research Institute, 
1987).

452 X v United Kingdom (1978) DR 179.
453 In re Daly, unreported decision of the High Court of Northern Ireland, 5 October 1990.
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VIII. Current debates

/ The review of the religious education curriculum

The fact that the core syllabus for religion was designed and agreed by the main 
religious traditions in Northern Ireland (and that schools are free to add in other 
elements, subject only to the restrictions outlined above) has meant that it has been 
widely accepted in Northern Ireland’s schools. Moreover, Northern Ireland has an 
extremely large number of people affiliated to the main Christian traditions454 and 
it is perhaps unsurprising therefore that the community is generally supportive of 
integral Christian religious education.455 There are, however, a number of ongoing 
criticisms. In particular, it has been argued that the curriculum is too abstract and 
that it fails to address the key differences between the main religious traditions.456 A 
further fundamental criticism is the fact that the Northern Ireland curriculum focuses 
exclusively on the Christian tradition 457 There is no provision for children to be 
taught about other world religions.458 This is sometimes excused by the facf that 
Northern Ireland is not an ethnically diverse society.459 Nonetheless, not only is there 
a growing ethnic minority community, but strong arguments can be made on the 
basis of international human rights law that children should be taught about different 
religions and cultures, irrespective of the presence of these culture within the local 
population.460

Since 1999 a formal review of the secular statutory curriculum has been underway. 
The review has proposed significant changes in the organisation of primary schools, 
more flexibility for schools in the delivery of the common curriculum and a move 
towards a skills-based approach, as opposed to a traditional subject-based curriculum. 
Inter alia there has been significant development work on a new citizenship education

454 In the Northern Ireland Census 2001 over 85% of people stated that they belonged to a Christian 
religion.

455 Over 75% of people in Northern Ireland support the inclusion of religious education in schools. See 
A.M. Gallagher and A. Smith, ‘Attitudes to academic selection, integrated education and diversity 
within the curriculum’ in A.M. Gray, et al. (Eds) Social Attitudes in Northern Ireland: the eighth 
report. (2002: London, Pluto Press), 129.

456 P. Barnes, ‘Reforming Religious Education in Northern Ireland: A Critical Review, (2001) 19 British 
Journal of Religious Education 81

457 Concerns about the Christian focus of the statutory religious curriculum led to the foundation of the 
Inter-Faith Forum, a pressure group which is campaigning for a more religiously diverse religious 
education syllabus.

458 See generally, P. Barnes, ‘World Religions and the Northern Ireland Curriculum’, (2002) 23 Journal 
of Belief and Values 27.

459 In the 2001 Northern Ireland census, 99.15% of the population described themselves as having a white 
ethnic background.

460 See, for instance Article 29 of the (JNCRC which requires that children be prepared “for life in a free 
society in a spirit of understanding peace and tolerance... and friendship among all peoples, ethnic 
national and religious groups and people of indigenous origin”.
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programme although, as with most of the review, final decisions remain to be made 
and some aspects remain under debate. The exclusive focus on Christianity within 
the Core Syllabus for Religion has also been reviewed. In 2003, the Department of 
Education established a Working Group to review the Core Syllabus for Religion, 
with a view to extending the syllabus to include other world religions. However, the 
group which drafted the revised proposals was composed exclusively of members 
of the four main Christian Religious traditions. It did not include representatives 
of the non-Christian churches in spite of the fact that, by law, membership is to be 
drawn from those with ‘an interest in religious education in Northern Ireland’ and 
that a key focus of the review was to include other world religions. The decision to 
draft proposals without considering the views of the non-Christian faiths was greeted 
with dismay by Northern Ireland’s ethnic minority community who are currently 
considering mounting a legal challenge to the process of appointment to the Working 
Group. The proposals (which include a new section on World religions) were also 
subjected to an equality impact assessment under s. 75(1) of the Northern Ireland 
Act 1998.461 This has provided a further opportunity for public consultation and has 
enabled they key interest groups to highlight the major concerns which remain in 
terms of attention to religious and racial diversity.

2 The proposed Bill of Rights

The NIHRC has been asked to make recommendations for a new Bill of Rights 
for Northern Ireland.462 The Bill of Rights is intended to supplement the rights in 
the ECHR to reflect the particular circumstances of Northern Ireland. The Belfast 
Agreement suggests that two issues, both of which have potential ramifications for 
education, require particular consideration in the context of a new Bill of Rights 463 
The first is an obligation on government and public bodies to ‘respect on the ba
sis of equality of treatment, the identity and ethos of both communities in North
ern Ireland’. Any enhancement of Convention rights in this regard could have im
portant ramifications for issues such as religion in schools. Secondly, the NIHRC 
was asked to consider the need for ‘a clear formulation of the rights not to be 
discriminated against and to equality of opportunity in both the public and private 
sectors’.

From the outset the Commission prioritised education as one of its key areas of 
concern in the Bill of Rights, establishing a Working Party on Education Rights 
for the Bill of Rights.464 The NIHRC made its initial recommendations for a new

461 Department of Education, Proposals for a Revised Core Syllabus in RE in Grant-Aided Schools in 
Northern Ireland (Bangor, DE: 2003)

462 Northern Ireland Act 1998, s. 69(7).
463 The Agreement (1998), ‘Rights, Safeguards and Equality of Opportunity’ para. 4.
464 Report of the Independent Working Party on Education Rights for the Bill of Rights. (2001) available 

at www.nihrc.oig.
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Bill of Rights for Northern Ireland in 2001465 and revised them in response to public 
consultation in 2004.466 The N1HRC proposals contain a number of provisions, v/hich, 
if implemented, would significantly extend education rights in the EC HR 467 For 
instance, the N1HRC has proposed that the state shall ‘respect the right of parents 
to choose for their children schools with a particular religious ethos, education in 
integrated schools, education in Irish-medium schools or education specialising in 
the needs of children with disabilities, bearing in mind the best interests of the child 
and the competence of the child to decide for him-or herself in accordance with his 
or her age, maturity and understanding’ 468 This has obvious similarities with the 
second sentence of Article 2 of the First Protocol of the ECHR. However, it includes 
additional references to integrated and Irish Medium education because of the limited 
interpretation of the term ‘religious and philosophical convictions’ by the European 
Court of Human Rights. These proposals reflect the considerable influence of the 
C atholic-maintained, integrated and Irish-medium sectors in the sector as well as in 
the consultation process and, if implemented, would exert additional pressure on the 
authont.es to take parental demand for such education into account when making 
decisions on the future development of educational provision.

It is notable that the Commission has proposed that the parents’ rights are to be 
considered alongside “the best interests of the child and the competence of the child to
deC't!69f?uh,m'0r herse,f ,n accorciance with his or her age, maturity and understand
ing . The qualifying reference to the competence of the child to decide for him- 
or herself reflects the obligations placed on the United Kingdom under Article 12 
of the United Nations Convention on the Rights of the Child. If implemented, this 
would require a change to the existing domestic legal framework in order to allow a 
pupil to apply independently for exemption from religious education and collective 
worship, once they have reached an appropriate level of maturity. Moreover, one fur
ther recommendation which has the potential to be very significant in this context
1 3 PT7ioStWuCu ,mkS aCCeSS t0 education to a broad-ranging non-discrimination 
clause. Of all the proposals, it is this which could ultimately have most impact 
in the educational sphere. The prohibition of indirect discrimination on the grounds 
o religion in a system which is almost completely religiously segregated could well 
have far reaching effects in the school system.

At the time of writing, the future of the Bill of Rights is uncertain. The educa- 
lon proposals have attracted a good deal of comment, albeit that the reaction is quite
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Table 1: Pupils in schools, 2001/02 by religion and school type (Source: calculated 
from Department of Education data)

Catholic
pupils

Protestant and 
other pupils

Religion not 
recorded

All
pupils

Number of pupils
Protestant schools 7,276 135,994 14,531 157,801
Catholic schools 151,905 1,368 356 153,629
Integrated schools 5,901 7,367 1,358 14,626
All schools 165,082 144,729 16,245 326,056

Percentage of pupils
Protestant schools 4 94 89 48
Catholic schools 92 1 2 47
Integrated schools 4 5 8 4
All schools 100 100 100 100

mixed.471 However, there has been a significant level of complaint about other aspects 
of the proposals, particularly from the Unionist (Protestant) community.472 It is dif
ficult to see how the Unionist community might be engaged in the process and more 
difficult still to see how the Bill of Rights might be implemented if it is not broadly 
acceptable to both communities. At the time of writing, there are ongoing attempts 
to reach a political accommodation which will restore power to the Assembly and 
secure other key elements of the Agreement, including the Bill of Rights. If it does 
go ahead, Northern Ireland may well be at the forefront of human rights protection 
in education, offering some unique solutions to the problems which emerge from 
inter-group religious conflicts in the area of education.

471 Of the submissions received on the Bill of Rights proposals, 340 comment on education rights. These 
highlight many concerns with the proposals, but there is no proposal which is consistently criticised 
by all respondents. Summary of Submissions on the Bill of Rights (NIHRC, 2003).

472 See A. Morgan, ‘What Bill of Rights?’ (2001)52 Northern Ireland Legal Quarterly 234.



Chapter 1

Schoolchildren and Health: The Role of 
International Human Rights Law

Laura Lundy

Introduction

The relationship between the right to education and the right to health is a perfect 
example of the indivisibility and interdependence of human rights obligations. 
The right to health and the right to education, like many socio-economic rights, 
are inextricably linked. It can be as difficult for a person to sustain a healthy 
lifestyle without the knowledge with which to make informed decisions as it can 
be for someone to derive benefit from education if he or she is struggling with 
poor health. An investment in one area pays dividends in the other. Moreover, a 
denial of the right to education and/or the right to health has the potential to 
restrict the enjoyment of other fundamental rights such as the right to freedom of 
expression and/or association. Both rights have the capacity to multiply the 
enjoyment of other rights when protected and to undermine their enjoyment when 
denied. The key objective of this chapter is to provide a review of what 
international human rights law can contribute to the protection and enhancement 
of the health of schoolchildren. With a view to this, the chapter documents the 
international human rights principles which pertain to the issue of health and 
schools and provides a critique as to how effective these provisions are in 
practice in advancing the well-being of schoolchildren.

The Scope of the International Human Rights Obligations

International human rights law is relevant to the health of schoolchildren in a 
number of key respects. First, both the right to education and the right to health, 
as expressed in the international covenants, are understood to include a right to 
health education. Secondly, when a child attends a publicly-funded school, a 
range of other provisions apply, the focus of which is to ensure that the child is 
safe and well while at school. Thirdly, international human rights law provides a 
range of guarantees in relation to the education of children with health-related 
disabilities. Finally, children enjoy a number of autonomous rights, including the
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right to have their views given due weight in matters affecting their health and 
education. All of these issues are addressed in the convention dedicated to the 
specific rights of children - the United Nations Convention on the Rights of the 
Child (‘the CRC’). However, children, as human beings, are the beneficiaries of 
a range of provisions contained in all of the other international human rights 
covenants. The provisions relevant to pupils’ health do not always appear neatly 
in dedicated sections of the international covenants. Instead, they are peppered 
throughout the human rights treaties. In an effort to catalogue the human rights 
obligations which are significant for the purposes of this chapter, the relevant 
protections have been categorised under four core themes: the right to health 
education; the right to protection from harm; the right to inclusion; and the right 
to participate in decision-making.

The Right to Health Education

The Director General of the World Health Organisation has stated that: ‘An 
effective school health programme... can be one of the most cost effective 
investments a nation can make to simultaneously improve education and health.’1 

However, few of the international covenants make explicit reference to a person's 
right to health education.2 Instead, the right to health education can be inferred 
from broader statements about the goals of education. For instance, the CRC 
states that education shall be directed to: ‘the development of the child's 
personality, talents and mental and physical abilities to their fullest potential.’3 

The United Nations Committee on the Rights of the Child has said that this 
provision is aimed at ensuring that ‘essential life skills are learnt by every child 
and that no child leaves school without being equipped to face the challenges that 
he or she can be expect to be confronted with in life ... life skills such as the 
ability to resolve conflicts in a non-violent manner; and to develop a healthy 
lifestyle, good social relationships and responsibility.’4 The CRC also contains 
specific rights to: ‘seek, receive and impart information’5 and requires State 
Parties to ‘ensure that the child has access to information and material from a 
diversity of international sources, especially aimed at the promotion of his or her 
social, spiritual and moral well-being and physical and mental health.’

1 Source: www.who.int/schooi_youth-health/en/.
2 The key exceptions are the African Charter on the Rights and Welfare of the Child 

which requires State Parties to ‘develop preventative health care and family life 
education’ (Art 14 (20(f)), and the Convention on the Elimination of all Forms of 
Discrimination against Women which requires State Parties to ensure: ‘access to 
specific educational information to ensure the health and well being of families...’ 
(Art 10 (h)).

3 Art 29 (l)(a).
4 United Nations Committee on the Rights of the Child, General Comment No. 1 

(2001): The Aims of Education, UN/CRC/GC/2001/1, para 9.
Art 13.5
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While the right to education appears in all of the key international human 
rights treaties, the right to health is not as common nor as well-established.6 For 
instance, the Universal Declaration on Human Rights does not contain an explicit 
right to health although it does afford everyone a right ‘to a standard of living 
adequate for the health of himself or his family.’7 The most specific formulation 
of the right is contained in the International Covenant on Economic, Social and 
Cultural Rights which states that everyone has the right ‘to the enjoyment of the 
highest attainable standard of mental and physical health.’8 A similar provision is 
contained in the CRC,9 the American Convention on Human Rights10 and the 
African Charter of Human and People’s Rights." The Committee on Economic, 
Social and Cultural Rights has stated that this includes ‘the right to seek, receive 
and impart information and ideas concerning health issues.’12 Moreover, it has 
stated that adolescents should be given the opportunity: ‘to participate in 
decisions affecting their health, to build life skills, to receive counselling and to 
negotiate the health-behaviour choices they make.’13 The revised European Social 
Charter (1996) also places emphasis on providing individuals with the resources 
to make healthy life-style choices through the provision of: ‘advisory and 
educational facilities for the promotion of health and the encouragement of 
individual responsibility in matters of health.’14

The range of relevant human rights obligations has facilitated considerable 
discussion of health education issues in international fora. For the most part, the 
attention of the international community has been focussed on issues relating to 
sex education, most notably increases in rates of teenage pregnancy and the 
spread of sexually transmitted diseases. In July 2003, in an event to mark World 
Population Day, there was an explicit call for the protection of adolescents' right 
to health, information and services. The President of the United Nations General 
Assembly stated:

6 The Special Rapporteur on the Right to Health considers that it ‘may take some years 
before the right to health enjoys the same currency as more established human 
rights’: Report of the Special Rapporteur Paul Hunt, submitted in accordance with 
Commission resolution 2002/J, The right of everyone to the enjoyment of the highest 
attainable standard of physical and mental health (Geneva: United Nations, 2003) 
E/CN.4/2003/58, para 38.

7 Art 25.1.
8 Art 12.
9 Art 24(1).
10 In the Additional Protocol (1988).
11 Art 14(1).
12 United Nations Committee on Economic, Social and Cultural Rights, General

Comment: The right to the highest attainable standard of health, E/C. 12/2000/4 
CESCR, para 12 (b).

13 Ibid, para 23.
Art 11. 2.14
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Adolescence is a uniquely vulnerable period of life. It is a time when many young 
people confront sexual and reproductive health issues for the first time. They must 
deal with new pressures and new risks. And unless they are given the necessary 
support, they may not be able to make the informed decisions that lead to healthy 
lives.15

There can be little doubt that the most pressing concern facing the 
international community is the spread of HFV/AIDS.16 States Parties are under a 
specific obligation to take measures for the ‘prevention, treatment and control of 
epidemic, endemic, occupational and other diseases.’17 The significance of 
education in tackling the HIV/AIDS crisis is repeatedly emphasised. The 
Committee on the Rights of the Child has issued a General Comment on 
HIV/AIDS which states that: ‘education can and should empower children to 
protect themselves from the risk of HIV infection.’18 A fundamental difficulty is 
the fact that many children do not have access to school at all and do not 
therefore have access to the information which they need. The Secretary General 
of the United Nations, Kofi Annan, has observed that without the benefit of 
education, children ‘pay many times over the deadly price of not going to 
school.’19 Moreover, the incidence of HFV/AIDS in the adult population can 
exacerbate the problem of non-school attendance, forcing orphans into parenting 
roles and depriving children of their teachers through AIDS-related deaths.20

Even where children do attend school, they do not always receive the 
information they require to protect themselves. The Committee on the 
Elimination of Discrimination against Women has expressed concern about the 
fact that adolescent girls are frequently denied access to the information necessary 
to ensure sexual health. It has emphasised that sexual and reproductive health 
education should be provided without discrimination ‘by properly trained

15 UN High Commissioner for Human Rights, Press Release, 11 July 2003. United 
Nations Committee on the Rights of the Child has also published a General Comment 
on the issue of adolescent health, General Comment No. 4 (2003): Adolescent Health 
and Development in the context of the Convention on the Rights of the Child, 
CRC/GC/2003/4.

16 The United Nations High Commissioner for Human Rights identified it as one the 
most pressing global concerns for public health and human rights. Message on World 
AIDS Day, 1 December 1999.

17 IntemationaLCovenant on Economic, Social and Cultural Rights Art 12(c ). Art 11(3) 
of the revised European Social Charter (1966) contains a similar provision.

18 United Nations Committee on the Rights of the Child, General Comment No. 3 
(2003): HIV/AIDS and the Rights of the Child, CRC/GC/2003/1, para 18.

19 Address by the Secretary General of the United Nations, at the World Education 
Forum on 26 April 2000.

20 This is a problem in a number of African countries, such as Zambia. See, United 
Nations Committee on the Rights of the Child, Concluding Observations: Zambia 
(2003) CRC/C/15/Add.206.
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personnel in specially designed programmes that respect their right to privacy and 
confidentiality.’21 The Committee on the Rights of the Child has repeatedly drawn 
attention to inadequacies in the content and coverage of sex education 
programmes.22 Further obstacles can arise as a result of parental objections to the 
content of sex education programmes. This issue has been highlighted by the UN 
Special Rapporteur on the Right to Education who has stated that:

Calls for children’s right of access to information necessary for their self-protection 
are as numerous as are the objections and children pay a high price for disagreement 
amongst adults.23

Although the extent of parental influence over the content of school 
curriculum issues can be contentious, the position in international human rights 
law is clear. Children have a right to an effective education, and this trumps 
parental rights to have their children educated in accordance with their wishes. 
This point was clearly established in Kjelsden, Busk Madsen and Pedersen v 
Denmark (Kjelsden), where the European Court of Human Rights considered that 
a system of compulsory sex education did not interfere with a parent’s right to 
have his or her child educated in accordance with his or her religious or 
philosophical convictions provided that the information was presented critically, 
pluralistically and objectively.24 In spite of this, many countries continue to give 
parents an absolute right to withdraw their children from sex education classes, 
potentially negating children’s right to education, to receive information and to 
have their views given weight. In view of this, the Special Rapporteur on the 
Right to Education has called for a careful examination of existing practices with 
a view to distilling the best options for promoting rights-based processes of 
teaching and learning in the best interest of each child.25

Although sex education has been the major focus of the international bodies, 
other health issues which impact on children have been highlighted. For instance, 
the Committee of Ministers of the Council of Europe has adopted a resolution on 
road safety education which called on member states to give road safety 
instruction systematically and in a stipulated number of hours.26 The Committee

21 United Nations Committee on the Elimination of Discrimination against Women, 
General Recommendation No. 24: Women and Health (Article 12), 2 February 1999, 
para 18.

22 See, for example, its criticism of Libya: United Nations Committee on the Rights of 
the Child, Concluding Observations: Libyan Arab Jamahirya (2003) 
CRC/C/15/Add.209.

23 Report of the Special Rapporteur on the Right to Education, submitted pursuant to 
Commission on Human Rights resolution 2002/23, The right to Education (Geneva: 
United Nations, 2003). E/CN.4/2003/9, para 45.

24 (1976) 1 EHRR 711.
25 Above n 23.
26 Committee of Ministers Resolution (64)12.
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on the Rights of the Child has also expressed concern that road traffic accidents 
affect adolescents disproportionately and has recommended that states should 
adopt programmes to improve road safety including driver education for young 
people.27 The issue of substance abuse also receives considerable attention. 
Article 33 of the CRC requires states to take educational measures to ‘protect 
children from the illicit use of narcotic drugs and psychotropic substances.’ The 
Committee on the Rights of the Child has repeatedly emphasised the need for 
national educational strategies to prevent tobacco, alcohol and drug abuse among 
school children.28 Moreover, the Parliamentary Assembly of the Council of 
Europe has made formal recommendations in relation to education for health and 
drag misuse.29

The Right to Protection from Harm: Ensuring Children’s Safety and Well-Being 
While they are at School

The Committee of Ministers of the Council of Europe has stated that an essential 
element of an effective school health programme is: ‘The ethos established at 
school or health in school. It is necessary to ensure that life within the school is 
consistent with the aims of the health education programme; it should ensure 
physical and mental health and good social relations.’30 It is somewhat 
unfortunate that, while children need to be educated in order to stay healthy, 
attending school can in certain circumstances place children’s well-being at risk. 
There are a number of factors which can increase children’s vulnerability to 
illness or harm when they are at school. One of the most obvious is where the 
school buildings themselves are unsafe. The Committee on the Rights of the 
Child has observed that all states are required to ‘provide well-functioning school 
and recreational facilities which do not pose health risks to students, including 
water and sanitation and safe journeys to school’31 and has highlighted various 
instances where school estate places pupils at risk.32 Other aspects of school life 
which may threaten children’s well-being include unsafe practices and potentially 
inadequate supervision. The CRC requires states to protect children from injury33 
and to ‘take appropriate measures to ensure that all segments of society, in

27 Op cit, n 15, para 21.
28 See, for example, its criticism of Denmark: United Nations Committee on the Rights 

of Child, Concluding Observations: Denmark (2003) CRC/C/15/Add. 151.
29 Recommendation 1169 (1991). Recommendation on education for health and drug 

misuse in the member states of the Council of Europe and the European Community.
30 Recommendation No. R (88) 7, Recommendation on school health education and the 

role and training of teachers.
31 Op cit, n 15, para 17.
32 See, for example, its criticism of the lack of water, sanitation and electricity in 

schools in conflict-affected areas of Sri Lanka: United Nations Committee on the 
Rights of the Child, Concluding Observations: Sri Lanka (2003) CRC/C/15/Add.207. 
Art 19(1).33
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particular parents and children, are informed, have access to education and are 
supported in the use of basic knowledge of... hygiene and environmental 
sanitation and the prevention of accidents.’34 The revised European Social 
Charter also requires states to take measures to prevent accidents.35 The Special 
Rapporteur on the Right to Education has criticised China for exposing children 
to danger by allowing them to undertake work at school as means of 
compensating for a shortage of funds.36

Finally, children’s vulnerability is increased at school through exposure to 
strangers, both adults and other pupils, whose actions may cause them harm. The 
most relevant human rights obligation in this area arises under Article 19 of the 
CRC which states that:

States parties shall take all appropriate legislative, administrative, social and 
educational measures to protect the child from all forms of physical or mental 
violence, injury or abuse, neglect or negligent treatment, maltreatment or 
exploitation, including sexual abuse, while in the care of parents(s), legal guardian(s) 
or any other person who has the care of the child.

States Parties are required to include effective procedures for the identification, 
reporting, referral, investigation, treatment and follow-up of instances of child 
maltreatment and, as appropriate, for judicial involvement. Likewise the United 
Nations Commission on Human Rights has urged all states to ‘take measures to 
protect pupils from violence, injury or abuse, including sexual abuse and 
intimidation in schools, to establish complaint mechanisms that are accessible to 
children and to undertake thorough and prompt investigations of all acts of 
violence and discrimination.’37

The area in which human rights law has made the biggest impact to date has 
undoubtedly been in relation to physical abuse within schools. The Universal 
Declaration,38 ECHR39 and CRC40 all provide children with an absolute right not 
be subjected to torture, inhuman and degrading treatment. The interpretation of 
this provision, most notably by the ECHR, has effectively ended the use of 
corporal punishment in schools in many countries.41 However, an issue which is 
receiving increasing attention is the protection of children from inter-pupil

34 Art 24(2)(e).
35 Art 11(3).
36 Forty-two children and their teachers were killed when there was an explosion at their 

school while they were manufacturing fire-crackers. UN Special Rapporteur on the 
Right to Education, Mission to the People’s Republic of China, 
E/CN.4/2004/45/Add. 1, para 14.

37 Resolution 2003/86 on the Rights of the Child.
38 Art 5.
39 Art 3.
40 An 37.
41 See, for instance, Costello-Roberts v UK, (1993) 19 EHRR 112.
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violence at school. The UN Special Rapporteur on the Right to Education, has 
highlighted the impact of gun crime in schools in the United States. She has 
identified a need for schools to teach children to separate reality and virtual 
reality, observing that: ‘It is adults who help children separate fact from fiction, 
and children take their emotional cue from adults.’42 Moreover, a recent report 
has highlighted widespread physical violations against lesbian, gay, bisexual and 
transgendered students in schools in the United States.43

Article 19 of the CRC, which is set out above, requires states to protect 
children from ‘mental violence.’ Protection from mental abuse in other 
international covenants is not explicit, but instead derives largely from the 
general right to health, dignity and/or the right to be protected from degrading 
treatment. Perhaps the most relevant instance of this in relation to schools is the 
psychological impact of bullying. The Committee on the Rights of the Child has 
criticised the high incidence of bullying in schools in a number of State Parties 
including Spain, the United Kingdom, Switzerland, Germany and Denmark. 
Moreover, an issue which is beginning to receive attention is the mental health 
implications of stress caused by the over-work of pupils.44 For instance, both the 
Committee on Economic Social and Cultural Rights and the Committee on the 
Rights of the Child have expressed concern about ‘the frequently excessively 
competitive and stressful nature of all levels of education in Japan, which results 
in school absence, illness, and even suicide by students.’45 Article 31 of the 
CRC, which gives children a right ‘to rest and leisure, to engage in play and 
recreational activities appropriate to the age of the child and to participate freely 
in cultural life and the arts’, may also be relevant to the issue of sustained 
academic pressure.

The CRC contains specific provisions in relation to protection from sexual 
abuse. Article 34 requires State Parties to undertake to protect the child from all 
forms of sexual exploitation and sexual abuse, including ‘the inducement of a 
child to engage in any unlawful sexual activity.’ The Committee on the Rights of 
the Child has recommended that states adopt special measures to protect children 
who are most vulnerable to sexual abuse, such as children who have learning 
difficulties.46 One way of protecting children from sexual abuse is to make sure 
that they attend school as it is children outside the education system who are most

42 UN Special Rapporteur on the Right to Education, Mission to the United States of 
America, E/CN.4/2002/60/Add.l, para 63.

43 Human Rights Watch, Hatred in the Hallways: Violence and discrimination against 
lesbian, gay, bisexual and transgender students in US Schools (New York: Human 
Rights Watch, 2001).

44 K. Tomasevski, Education Denied: Costs and Remedies (London: Zed Books, 2003), 
cites the example of Singapore, where one survey noted that children's greatest fear 
was failing examinations, placed ahead of their parents’ death.

45 United Nations Committee on Economic, Social and Cultural Rights, Concluding 
Observations: Japan (2001) E/C. 12/1/Add.67, para 31.

46 Above n 15, para 12.
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vulnerable to sexual exploitation. However, it is recognised that children also 
need protecting when they are in school. Instances of widespread sexual abuse in 
the school system have been highlighted by the international reporting bodies. 
The Committee on the Rights of Women has been particularly pro-active in 
identifying and criticising states where there is widespread sexual abuse of girls.47 
Likewise, non-governmental organisations have drawn attention to instances of 
institutionalised sexual harassment and abuse. For example, Human Rights 
Watch, an international non-governmental organisation, has recently published 
research documenting sexual violations against girls in South African schools.48

The Right to Inclusion: Access to Education for Children with Health-related 
Problems

Disability and ill-health are not necessarily the same thing.49 Nonetheless, many 
children who are disabled have health problems which impact on their education. 
These children may derive some protection from the rights afforded to people 
with disabilities in international human rights law. For instance, Article 23 of the 
CRC states that assistance should be provided to ensure that the child has 
effective access to and receives education ‘in a manner conducive to the child’s 
achieving the fullest possible social integration and individual development. ’ In a 
similar vein, the Standard Rules on the Equalization of Opportunities for 
Disabled People, which have been adopted by the UN General Assembly, 
provide that ‘States should recognize the principle of equal primary, secondary 
and tertiary educational opportunities for children, youth and adults with 
disabilities, in integrated settings.’50 A survey by the United Nations Special 
Rapporteur on Disability on the operation of the Standard Rules highlighted the 
fact that many states have no legislation dealing with special educational needs; 
and that in other countries schooling for children with special educational needs is 
still provided predominantly in segregated environments.5' The Committee on the

47 See, for example, the criticisms of the Committee on the Elimination of 
Discrimination against Women in its first report on Uganda: CEDW, A/50/38 31 
May 1995, para 335-336.

48 Human Rights Watch, Scared at School: Sexual Violence against Girls in South 
African Schools (New York: Human Rights Watch, 2001).

49 There is no 'internationally accepted definition of disability. However, the Standard 
Rules on the Equalization of Opportunities for Disabled People, annexed to General 
Assembly resolution 48/96 (1993), states that: ‘people may be disabled by physical, 
intellectual or sensory impairment, medical condition or mental illness. Such 
impairments, conditions or illnesses may be permanent or transitory in nature.’ para 
17.

50 Rule 6.
51 Final report of the Special Rapporteur of the Commission for Social Development 

Monitoring the implementation of the Standard Rules on the Equalization of



12 Children, Education and Health: International Perspectives on Law and Policy

Rights of the Child has drawn attention regularly to instances where disabled 
children have no access to education or where they are simply institutionalised.52

In situations where there is specific educational provision made for children 
with disabilities, the key human rights issue tends to be whether such education is 
provided in mainstream schools or in special educational units i.e. the principle 
of integration. Both the ECHR and CRC are widely recognised as being 
relatively weak on this issue.53 However, the European Social Charter gives 
persons with disabilities the right to independence, social integration and 
participation, ‘irrespective of age and the nature and origin of their disabilities’ 
and requires states to undertake the necessary measures to provide persons with 
disabilities with education ‘in the framework of general schemes wherever 
possible, or, where this is not possible, through specialised bodies.’54 In the case 
of Auiism-Europe v France, the European Committee of Social Rights upheld a 
complaint that France had breached this provision when it was considered in 
combination with Article E of the Charter which prohibits discrimination.55 The 
Committee found that educational provision for children with autism in both 
mainstream and specialised schools in France was much lower than that for other 
children, whether disabled or not. It stated that the implementation of the Charter 
requires: ‘not merely legal action but practical action to give full effect to the 
rights recognised in the Charter.’56

There is ongoing work to prepare a draft United Nations Convention on the 
Rights of Persons with Disabilities. In the meantime, the United Nations Special 
Rapporteur on Disability has advocated the incorporation of the recommendations 
in the Salamanca Statement and Framework for Action on Special Needs 
Education,57 which provides that children with disabilities should have access to 
regular schools which can accommodate them within a child-centred pedagogy 
capable of meeting their needs. The Committee on Economic, Social and Cultural 
Rights has stated that in order to implement such a genuinely inclusive approach: 
‘States should ensure that teachers are trained to educate children with disabilities 
within regular schools and that the necessary equipment and support are available

Opportunities for Persons with Disabilities (Geneva: United Nations, 2003) A/52/56 
annex.

52 See, for example, its report on the Solomon Islands: United Nations Committee on 
the Rights of the Child, Concluding Observations: Solomon Islands (2003) 
CRC/C/15/Add.208.

53 For a critique of the CRC, see M. Freeman, ‘The Future of Children’s Rights’ (2000) 
Children and Society, 14, 277-293.

54 Art 15.
55 Complaint No. 13/2002.
56 Ibid, para 52.
57 Salamanca Statement on Principles, Policy and Practice in Special Needs Education. 

(Paris: UNESCO, 1994) ED-94/WS/18.



Schoolchildren and Health: The Role of International Human Rights Law 13

to bring persons with disabilities up to the same level of education as their non
disabled peers.’58

One of the most frequently highlighted concerns in this context is the 
ongoing discrimination against children with HIV/AIDS, an issue explored in 
subsequent chapters of this book. The Committee on the Rights of the Child has 
highlighted a number of countries where children with HIV/AIDS are denied 
access to schools.59 Education has a role to play in combating ignorance about 
HIV in order to reduce the stigmatisation which accompanies the disease. 
However, an additional difficulty is that discrimination on these grounds often 
falls outside domestic equality legislation.60 In particular, protection can be lost in 
legal arguments about whether HIV and/or AIDS falls within the definition of 
‘disability’ in domestic legislation. Although HIV/AIDS is not covered expressly 
in the international covenants, the United Nations has emphasised that: 
‘discrimination on the basis of HIV or AIDS status, actual or presumed, is 
prohibited by existing international human rights standards, and the term “or 
other status” in non-discrimination provisions in international human rights texts 
should be interpreted to cover health status, including HIV/AIDS.’61 This means, 
for instance, that HIV/AIDS discrimination in access to education is prohibited 
by Article 14 of the European Convention on Human Rights taken in conjunction 
with the right to education in Article 2 of the First Protocol.

The Right to Participation: Giving Children's Views Due Weight

Article 12 of the CRC requires States Parties to ‘assure to the child who is 
capable of forming his or her own views the right to express those views freely in 
all matters affecting the child, the views of the child being given due weight in 
accordance with the age and maturity of the child.’ This applies to all decisions, 
including those which pertain to their health and/or their education. The right 
could be particularly significant in relation to sex education programmes, since 
participation in these often requires parental consent. The fact that the UK gives 
parents an absolute right to withdraw their children from sex education classes 
irrespective of die views of the child has been the subject of criticism by the

58 United Nations Committee on Economic, Social and Cultural Rights, General 
Comment No. 5 (1994): Persons with Disabilities.

59 See, for example, its criticism of Jamaica: United Nations Committee on the Rights 
of the Child: Concluding Observations: Jamaica (2003) CRC/C/15/Add.210.

60 Almost 40 per cent of countries do not have anti-discrimination legislation protecting 
people living with HIV/AIDS: UNAIDS press release for the Il"‘ International 
Conference for People Living with HIV/AIDS, Uganda, 26 October 2003.

61 Commission on Human Rights Resolution 2003/47.- The Protection of human rights in 
the context of human immunodeficiency virus (HIV) and acquired immunodeficiency 
syndrome (AIDS). The Committee on the Rights of the Child has made the same 
observation: United Nations Committee on the Rights of the Child, General Comment 
No. 3 (2003): HIV/AIDS and the Rights of the Child, CRC/GC/2003/, para 9.
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Committee on the Rights of the Child.62 More generally in the school 
environment. Article 12 requires systematic attempts to ensure that pupils’ voices 
are heard in the major decisions in the school, through the establishment of 
appropriate mechanisms for consulting with pupils such as student councils. This 
could have significant implications for the content of health education 
programmes (particularly on topics such as drugs or sex) which should not just 
reflect the views of adults who design or teach the programmes about what 
children should leam, but also the views of the pupils as to what they wish or 
need to know.

The Impact of the International Human Rights Standards

International human rights law has sufficient scope to advance children’s rights 
on most health and education related issues. The coverage and substance of the 
rights is not at issue. What can be questioned is whether the international 
frameworks actually make a difference at a local level. The difficulties in 
measuring the impact of human rights treaties are considerable.63 However, it is 
evident that their capacity to secure change within individual countries is made 
more difficult by the fact that both the right to education and the right to health 
suffer from two characteristics which are common to all socio-economic rights: 
indeterminacy and resource-dependence. Many international human rights 
provisions are worded in very general terms, sometimes to the point of 
vagueness. This is especially true in relation to socio-economic rights. The 
potential impact of these rights is considered to be so significant that they can be 
negotiated into an increasing level of abstraction in order to secure agreement 
amongst the signatories. The eventual wording of the right to education in the 
ECHR as a negative formulation (i.e. ‘no-one shall be denied the right to 
education’) is a particularly good example of this.64 What can emerge is a type of 
‘lowest common denominator’ phrasing which encourages as many states as

62 Concluding Observations of the Committee on the Rights of the Child: United 
Kingdom of Great Britain and Northern Ireland (1995) CRC/C/15/Add .34, para 14. 
The parental right of withdrawal from sex education was not mentioned specifically in 
the 2002 report on the United Kingdom even though there has been no change to the 
law since th& Committee last reported.

63 See, O. Hathaway, ‘Do Human Rights Treaties Make A Difference?’ (2002) Yale 
Law Journal, 112, 1935-2025 for an argument that ratification is associated with 
worse human rights practice. This is critiqued in R. Goodman and D. Jinks, 
‘Measuring the effects of human rights treaties’ (2003) European Journal of 
International Law, 14, 171-183.

64 For a discussion of the negotiation process, see, D.J. Harris, M. O’Boyle and C. 
Warbrick, The Law of the European Convention on Human Rights (2nd edn) (London: 
Butterworths, 2001).
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possible to sign up in spite of their concerns about the budgetary implications of 
ensuring the right for all citizens.

In recognition of the fact that resources are a crucial factor in the 
implementation of socio-economic rights, states are usually expected to 
implement them progressively. The concept of progressive realisation derives 
from the International Covenant on Economic, Social and Cultural Rights which 
requires State Parties ‘to take steps ... to the maximum of its available resources, 
with a view to achieving the full realization of the rights recognized in this 
present Covenant by all appropriate means, including particularly the adoption of 
legislative measures.’ The CRC is arguably more limited still as it requires states 
to implement economic and social rights ‘to the maximum extent of their 
available resources and, where needed, within the framework of international 
cooperation.’65 Effectively, this means that what can be expected of the state will 
vary in particular contexts and over time. For sceptics, this is simply a get-out 
which allows states to be human-rights compliant, regardless of the levels of 
protection they offer. It has also been questioned whether the rights are so 
contingent upon resources that they are ‘deprived of any normative 
significance.,66 However, as the Special Rapporteur on the Right to Health has 
stressed* ‘progressive realization means that states have a specific and continuing 
obligation to move as expeditiously and effectively as possible towards the full 
realization of the right to health.’67 Moreover, he has emphasised that i 
progressive realisation entails a number of basic and immediate commitments. the | 
principle of minimum core content (i.e. that people cannot be deprived of the\ 
basic assistance they need to live in dignity) and the principle of non-regression \ 
(i.e. that the state cannot act in such a way as to make the prevailing condition^/ 
worse). In addition, there is an immediate obligation to ensure that there is no 
discrimination in terms of access to the services and assistance provided, however 
limited that may be. Nonetheless, a crucial factor in the success of a strategy of 
progressive realisation is a set of enforcement mechanisms which ensure that 
compliance is being independently monitored and that there is sustained 
international pressure to advance. The efficacy of three of these mechanisms - 
complaints mechanisms, monitoring by the United Nations treaty bodies and 
Special Rapporteurs - is assessed below.

65 Article 4. For a critique of this, see J. Todres, ‘Emerging Limitations on the Rights 
of the Child: The United Nations Convention on the Rights of the Child and its early 
case law’ (1998) Columbia Human Rights Law Review, 30, 159-200, at 177.

66 P. Alston and G. Quinn, ‘The Nature and Scope of State Parties Obligations Under 
the International Covenant on Economic, Social and Cultural Rights’ (1987) Human 
Rights Quarterly, 9, 159-229.
Above n 6, para 27.67
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Complaints Mechanisms

The scope for individuals to make complaints about breaches of international 
human rights law is very limited.68 A notable exception is the Europe^ 
Convention on Human Rights. Although there have been very few cases 
involving schools which have been considered by the European Court of Hum 
Rights two of these have resulted in significant decisions which are directly 
relevant to the issue of pupils’ health. The Court’s decision to uphold a system of 
compulsory sex education in Kjelsden, Busk Madsen and Pedersen v Denmark* 
(noted above) has been criticised for its restrictive approach to parental rights, 
but it could also be construed as a landmark decision for children s right to 
health-related education. Moreover, the Court’s decision that parents had the 
right to object to corporal punishment in Campbell and Cosans v Unite 
Kinedom, paved the way for the abolition of corporal punishment in many 
European states.70 Other applications, particularly those which have significant 
spending implications for government, have not fared as well. In particular, a 
series of applications by parents seeking to secure education in mainstream 
schools for children with special educational needs have been deemed 
inadmissible by the European Commission on Human Rights.

Individual cases on the right to health at an international level are rare: die 
conventions in which the right to health appears rarely make provision for 
individual complaints. Nonetheless, the ECHR is being used in ever more 
imaginative ways to advance rights not specifically protected with the text. For 
example in Lopez Ostra v Spain the European Court of Human Rights accepted 
that environmental harm to human health (caused by contamination from a waste 
treatment plant) may constimte a violation of the right (under Article 8) to a 
home and family life.72 In the light of this, it is possible to envisage a successful 
argument about unsafe school buildings violating the right to education. 
Moreover, cases involving arguments about the right to health are likely to 
increase The Special Rapporteur on the Right to Health has indicated his 
intention to examine the legal frameworks ‘with a view of clarifying the contours 
and content of the right to health and identifying good practice in relation to its 
implementation.’73 An increasing number of national constitutions are including 
provisions on the right to health or access to health care and much can be learnt 
from the interpretation of these in the domestic courts. It can be anticipated that, 
as the jurisprudence of the national judicial authorities and courts such as the

68 The International Covenant on Social, Economic and Cultural Rights does not yet 
have procedure for individual or group complaints.

69 Above n 24.
70 (1982) 4 EHRR 293.
71 See, for example, PD &LD v UK (1989) 62 DR 292.
72 [1994] IIHRL 106.
73 Above n 6, 39.
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European Court of Human Rights evolves, other issues are likely to emerge. For 
instance, given the considerable progress which is being made in the field of 
children's participation rights, it is possible that children will begin to initiate 
human rights challenges based on the quality of their education or school 
environment; complaining about discriminatory treatment; or arguing that there 
has been a breach of their right to freedom of conscience or to receive 
information when parents withhold them from health education classes on the 
basis of religious objections to the content of the course of study.

An interesting development in this area is the collective complaints procedure 
under the revised European Social Charter (1996). This allows designated non
governmental organisations to file complaints against State Parties for breaches of 
the Charter. For instance, in the first case of this kind, International Commission 
on Jurists v Portugal, the European Committee of Social Rights considered that 
there had been a breach of Article 15 (which prohibits the employment of 
children under 15) when children worked in a sector which had negative 
consequences on their health and development.74 In Autism-Europe v France, 
discussed earlier, the Committee found inadequate levels of educational provision 
for people with autism to be in breach of Article 15 and 17 of the European 
Social Charter when considered in combination with Article E which prohibits 
discrimination.75 More recently, the World Organisation Against Torture 
(OMCT) has lodged five complaints (against Belgium, Portugal, Italy, Ireland 
and Greece) arguing that the failure to protect children from corporal punishment 
is a breach of Article 17 of the revised Charter (which includes the right to 
economic and social protection). 76 The benefit of this kind of depersonalised 
‘representative action’ is apparent; it does not depend on the existence of an 
affected individual who is sufficiently motivated to tolerate the stress, delay and 
personal expense which often accompanies the process of pursuing an individual 
complaint.

Monitoring by the United Nations Treaty Bodies

One of the main human rights implementation mechanisms is the system of 
periodic reporting on State Party compliance by the United Nations Treaty Bodies 
- committees attached to specific United Nations conventions. These have 
addressed a number of health and education-related issues. For example, the wide 
range of socio-economic rights protected in the International Covenant on 
Economic, Social and Cultural Rights has enabled the Committee on Economic, 
Social and Cultural rights to take a multi-layered view of health and education 
related issues. For instance, in its commentary on Poland, the Committee 
recommended: ‘the adoption of legislation in order to regulate child labour in

74 Complaint No. 1/1998.
15 Complaint No. 13/2002.
76 Complaint Nos. 17- 21/2003.
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rural areas in such a way that the right to health and right to education of 
working children are fully protected.’77 Other Committees can focus on issues 
relevant to particular groups. The Committee on the Elimination of 
Discrimination Against Women regularly highlights issues relating to teenage 
pregnancy and the sexual abuse of girls and the Committee on Racial 
Discrimination has criticised differential provision for particular minority groups.

The most relevant reporting structure in the context of this discussion is 
undoubtedly that of the Committee on the Rights of the Child. It is not surprising 
that health and education issues are prevalent in all of the reports of the CRC 
committees.78 The precise focus of criticisms varies considerably, as can be seen 
from a review of the issues highlighted in some of the most recent country 
reports:

Indonesia: violence, abuse and neglect, including sexual abuse in schools; high 
levels of bullying and fighting among students; widespread corporal punishment; 
lack of education on HIV/AIDS and sexually transmitted diseases; drug abuse.79

Guyana: corporal punishment in schools; lack of integration into mainstream 
education of children with disabilities; need to address the issue of malnutrition 
through education; high levels of teenage pregnancy and drug abuse; high rates of 
HIV/AIDS among children.80

Germany: a growing problem of violence at school; widespread abuse of drugs, 
alcohol and tobacco among children; high incidence of suicide among children 
and adolescents.81

The Kingdom of the Netherlands (Netherlands and Aruba): a need to improve the 
physical accessibility of mainstream schools in Aruba; prevalence of drug and 
alcohol abuse; primary education is not compulsory in Aruba.82

77 United Nations Committee on Economic, Social and Cultural Rights, Concluding 
Observations: Poland (2002) E/C. 12/1/Add.82, para 23.

78 For an overview of its work in the area of children’s health see, J. Dock, ‘Children 
and Their Right to Enjoy Health: A Brief Report on the Monitoring Activities of the 
Committee of The Rights of the Child’, (2001), Health and Human Rights, 5/2, 155- 
173.

79 United Nations Committee on the Rights of the Child, Concluding Observations: 
Indonesia (2004) CRC/C/15/Add.223.

80 United Nations Committee on the Rights of the Child, Concluding Observations: 
Guyana (2004) CRC/C/15/Add.224.

81 United Nations Committee on the Rights of the Child, Concluding Observations: 
Germany (2004) CRC/C/15/Add.226.

82 United Nations Committee on the Rights of the Child, Concluding Observations: The 
Kingdom of the Netherlands (Netherlands and Aruba) (2004) CRC/C/15/Add.227.



Schoolchildren and Health: The Role of International Human Rights Law 19

Japan: the fact that corporal punishment in schools, although illegal, is widely 
practised; lack of integration of children with disabilities in the school system; 
prevalence of mental and emotional disorders among adolescents; high levels of 
youth suicide; the negative effect on children’s physical and emotional health of 
the excessively competitive education system; bullying.83

San Marino: high levels of obesity among children.84

Canada: corporal punishment is not unlawful; high rates of suicide and substance 
abuse among Aboriginal population.85

New Zealand: a prevalence of child abuse; high levels of youth suicide, teenage 
pregnancies and alcohol abuse; lack of integration of children with disabilities 
into mainstream education.86

Pakistan: widespread corporal punishment in schools; limited integration of 
children with disabilities in schools; very poor health situation of children 
generally; lack of adequate health education; violence and sexual abuse in 
‘madrasas’ (an alternative non-public form of education); high rates of drug 
abuse.87

Madagascar: corporal punishment of children is not unlawful in schools; need for 
better reproductive health education and mental health services for adolescents; 
limited access to education for children with disabilities; lack of playgrounds at 
schools.88

In almost all of its reports, the Committee on the Rights of the Child will 
draw attention to deficiencies in sex education programmes, adolescent health 
strategies and the measures adopted to secure the inclusion of children with 
disabilities. However, in the developing world or in countries which have a high 
incidence of poverty (as is the case in many of the countries set out above), the 
Committee’s concerns often focus on problems with malnutrition, access to safe

83 United Nations Committee on the Rights of the Child, Concluding Observations: 
Japan (2004) CRC/C/15/Add. 331.

84 United Nations Committee on the Rights of the Child, Concluding Observations: San 
Marino (2004) CRC/C/15/Add. 214.

85 United Nations Committee on the Rights of the Child, Concluding Observations: 
Canada (2004) CRC/C/15/Add. 215.

86 United Nations Committee on the Rights of the Child, Concluding Observations: New 
Zealand (2004) CRC/C/15/Add. 216.

87 United Nations Committee on the Rights of the Child, Concluding Observations: 
Pakistan (2004) CRC/C/15/Add. 217.

88 United Nations Committee on the Rights of the Child, Concluding Observations: 
Madagascar (2004) CRC/C/15/Add. 218.
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water and economic and sexual exploitation. In contrast, a review of the 
Committee’s comments in more affluent societies highlights a different set of 
concerns. Thus, concerns about eating disorders and obesity replace those about 
malnutrition; the psychological effects of bullying or examination stress are 
highlighted rather than the psychological effects of child soldiering; high rates o 
suicide are criticised rather than high rates of infant mortality; and road traffic 
accidents are noted as disproportionately high instead of deaths from violence m 
the home or institutions. This can be seen in the criticisms of a selected number 
of European countries set out below:

Cyprus: the impact of enforced separation from parents by children having to 
attend boarding schools at secondary level due to the island’s separation in 1974; 
high levels of adolescent consumption of alcohol, tobacco and drugs; integration 
of children with disabilities.89

United Kingdom: a prevalence of violence, including sexual violence in schools, 
high rates of teenage pregnancy; high rates of suicide; fact that homosexual and 
transsexual young people do not have access to appropriate information.

Spain: widespread bullying; the negative impact of terrorism.9'

Switzerland: bullying; high rates of adolescent suicide; road traffic accidents, 
drug abuse.92

Greece: road traffic accidents; high rates of domestic poisoning; high incidence 
of tobacco and alcohol use; institutionalisation of children with disabilities; wide 
use of abortion; lack of gymnasium and sports facilities; petrol and glue 
sniffing.93

Portugal' a high incidence of teenage pregnancy; lack of information on 
abortions; high incidence of AIDS/HIV including mother to child transmission; 
lack of investment in physical activities for children in school; substance abuse.

89 United Nations Committee on the Rights of the Child, Concluding Observations: 
Cyprus (2003) CRC/C/15/Add.205.

90 United Nations Committee on the Rights of the Child, Concluding Observations: 
United Kingdom of Great Britain and Northern Ireland (2002) CRC/C/15/Add.l88.

91 United Nations Committee on the Rights of the Child, Concluding Observations: 
Spain (2002) CRC/C/15/Add. 185.

92 United Nations Committee on the Rights of the Child, Concluding Observations: 
Switzerland (2002) CRC/C/15/Add.l82.

93 United Nations Committee on the Rights of the Child, Concluding Observations: 
Greece (2003) CRC/C/15/Add. 170.

94 United Nations Committee on the Rights of the Child, Concluding Observations: 
Portugal (2001) CRC/C/15/Add. 162.
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Denmark.-, high incidence of eating disorders, drug, alcohol and tobacco abuse 
and suicides; bullying and sexual abuse in schools.95

Ireland: high incidence of teenage suicide; drug and alcohol abuse; early 
pregnancies.96

It is generally recognised that the enforcement and monitoring mechanisms 
of the United Nations Treaty System are in need of an overhaul.97 The periodic 
reporting system has particular weaknesses: there is a back-log of reports; the 
reports themselves often lack detail; and there are insufficient resources to ensure 
adequate follow-up of the recommendations.98 Nonetheless, Lancj/down has 
observed that the Committee’s success has exceeded expectations since it has 
‘sought to enhance the understanding of the indivisibility of the human rights of 
children, has strengthened the relationship between the international and national 
monitoring systems; and has engaged NGOs as critical actors in promoting and 
monitoring children’s rights.’99 While the Committee cannot guarantee 
compliance, its Concluding Observations have a major role to play in focusing 
States Parties’ (and world) attention on the key weaknesses in their 
implementation strategies. Moreover, the extensive range of issues raised by the 
Committee on the Rights of the Child is indicative of one of the key strengths of 
the CRC, namely its scope. It is at this point that the indeterminacy of many of 
the provisions has its advantages, allowing the Committee sufficient leeway to 
address a wide range of issues in their specific social context. Moreover, in all of 
its Concluding Observations the Committee reports on progress under specific 
headings which include: resources; co-ordination; the national plan of action; 
independent monitoring; data collection and training and dissemination. There are 
repeated calls for individual states to increase health and education spending; to 
produce a National Children's Strategy; and to establish an office or body for the 
protection of children’s rights such as that of a Children’s Commissioner. The 
advances which can be made in children’s rights at these macro-levels are

95 United Nations Committee on the Rights of the Child, Concluding Observations: 
Denmark (2003) CRC/C/15/Add.l51.

96 United Nations Committee on the Rights of the Child, Concluding Observations: 
Ireland (1993) CRC/C/15/Add.85.

97 See, A. Bayefsky, The UN Human Rights Treaty System: Universality at the 
Crossroads, (The Hague: Klewer Law International, 2001).

98 See, Z. Kedzia, ‘United Nations Mechanisms to Promote and Protect Human Rights,’ 
in J. Symonides (ed.), Human Rights: International Protection, Monitoring and 
Enforcement (Aldershot: Ashgate, 2003), 3-90, at pp 30-37.

99 G. Landsdown, ‘The Reporting Process Under the Convention on the Rights of the 
Child’, in P. Alston and J. Crawford (eds), The Future of the UN Human Rights 
Treaty Monitoring, (Cambridge: Cambridge University Press, 2000), 113-128, p 127.
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potentially of huge significance when decisions are made within the specific 
policy and legal contexts of health and education.

The UN Special Rapporteurs

The United Nations has the power to appoint Special Rapporteurs to report on 
human rights compliance within particular themes. It has recently appointed a 
Special Rapporteur on the Right to Health. He has acknowledged that the right to 
health includes a right of: ‘access to health related education and information, 
including on sexual and reproductive health.’100 However, given the scale of the 
task which confronts him, he has decided to focus initially on the impact of 
poverty on the right to health and on the impact of discrimination and stigma 
rather than on the education-related dimensions of the right. This may be partly 
due to the fact that the UN Special Rapporteur on the Right to Education 
(appointed in 1998) had repeatedly highlighted health-related issues in her general 
reports to the United Nations and in the reports of her missions to individual 
countries. The health-related issues highlighted by her in some of her in situ 
reports are summarised below.

Uganda The Special Rapporteur praised Uganda for its success in halting the 
spread of HIV infection through a concerted educational strategy.101 Her criticism 
was directed to the ongoing use of corporal punishment in schools, expressing 
her concern about the effects of the ‘exposure of Ugandan children to violence 
whether it is manifested in corporal punishment in the family and in school, or in 
abuse of children in armed conflicts’ and her hope that there would be an 
initiative ‘to rupture inter-generational transmission of such a culture of 
violence.’102

England The Special Rapporteur highlighted the high numbers of teenage 
pregnancies and related that to the lack of consistency in sex education in state 
schools (in particular the fact that parents can opt children out of sex education 
and that primary schools do not have to provide sex education at all). She argued 
that the obstacles which were cited as preventing the introduction of compulsory 
sex education had been overcome in other countries and that: ‘Governmental 
human rights obligations stemming from the best interests of the child and the

100 Above n 6, para 23.
101 UN Special ' Rapporteur on the Right to Education, Mission to Uganda, 

E/CN.4/2000/6/Add.l, para 86. She was, however, critical of the policy of excluding 
child mothers from school.
Ibid, para 84.102
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goal of gender equality impose upon the government the obligation to take the 
lead in overcoming such obstacles.’103

Indonesia The Special Rapporteur expressed concern about the fact that very few 
children with disabilities attend regular schools. Moreover, only 0.1 per cent of 
children attended special schools in spite of statistics indicating that the global 
average of children with special needs in the population was one in ten.104

The United States The Special Rapporteur highlighted concerns with ‘premature 
sexuality’ criticising the US’s domestic and international policy on this issue: 
‘Internationally, the United States has been curtailing foreign aid lest it facilitate 
access to abortion and domestically, advocating abstinence rather than sex 
education. That such advocacy hurts rather than helps is shown by the large 
numbers of new HIV infections and high rates of child pregnancy.’105 She also 
drew attention to the high levels of violence in schools. In her view, ‘in-school 
and out-of school messages often conflict. Studies into violence have revealed 
that youth who observe adults accepting violence as a solution to problems are 
apt to emulate that violence.’106

The United Nations Special Rapporteur system is widely regarded as an 
important weapon in the arsenal of human rights monitoring mechanisms. It gives 
independent experts the opportunity to take multi-disciplinary perspectives on a 
specific area of concern with individual countries. The Rapporteurs are, 
however, devoid, of any specific powers of investigation or enforcement, which 
some would suggest hampers their efficacy. The Special Rapporteur on the Right 
to Education has recently resigned, citing her frustration at the obstacles and 
difficulties in carrying out her mandate.107 Moreover, the Secretary General of 
United Nations has advocated changes to improve the quality of the reports and 
the administrative and specialist support available to the Rapporteurs.108 In spite 
of the acknowledged weaknesses, the UN is committed to retaining the role of the 
Special Rapporteur, thus enabling immediate, independent and in situ

103 UN Special Rapporteur on the Right to Education, Mission to the United Kingdom of 
Great Britain and Northern Ireland (England) 18-22 October 1999, 
E/CN.4/2000/6/Add.2, para 80.

104 UN Special Rapporteur on the Right to Education, Mission to Indonesia, 
E/CN/4/2003/9/Add. 1.

105 UN Special Rapporteur on the Right to Education, Mission to the United States of 
America, E/CN.4/2002/60/Add.l, para 31.

106 Ibid, para 62-63.
107 Report of the Special Rapporteur on the Right to Education, (Geneva: UN, 2004) 

E/CN.4/2004/45.
108 UN Secretary General, Strengthening of the United Nations: an agenda for further 

change (Geneva: UN, 2002). A/57/387, paras 56-57.
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investigations on issues of specific concern, something which is not feasible 
within the periodic reporting procedures attached to the CRC.

Conclusion

A global survey of the state of children's health begs the question whether the 
international covenants or the extensive efforts which go into reporting on human 
rights compliance within individual countries actually make any difference to the 
quality of children's lives in and out of school. Some of the statistics published 
by the World Health Organisation make for bleak reading:

• Injury is the leading cause of death and disability among school-age 
youth.

• One out of two young people who start and continue to smoke will be 
killed by tobacco-related illness.

• Worldwide, five per cent of all deaths of young people between the ages 
of 15 and 29 are attributable to alcohol use.

• In some countries, up to 60 per cent of all new HIV infections occur 
among 15-24 year olds.109

There is an apparent gulf in the rhetoric of the international human rights 
covenants and the reality of many children’s lived experience. One of the 
difficulties is that the right to education and the right to health are not only co
dependent but they are also contingent upon the ability of the state to fulfil its 
obligations in relation to a third key socio-economic right - the right to an 
adequate standard of living.110 The biggest challenge for many countries in 
securing education, health and their associated benefits is the challenge posed by 
poverty, whether that manifests itself country-wide or within certain social 
groups or regions:

Children are hardest hit by poverty because it strikes at the very roots of their
potential for development - their growing bodies and minds.1"

The Special Rapporteur on the Right to Health has indicated that one of his 
key priorities for office will be to focus on the relationship between poverty and

109 Source: www.who.int/school_youth-health/en/.
110 Art 11 of the International Covenant on Economic, Social and Cultural Rights 

recognises the right of everyone to ‘an adequate standard of living for himself and his 
family, including adequate food, clothing and housing, and to the continuous 
improvement of living conditions.’

111 United Nations, A World Fit For Children (Geneva: UN, 2002) S-27/2 annex, para 
18.
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ill-health He has observed that ‘ill-health is both a cause and consequence of 
poverty: sick people are more likely to become poor, and the poor are more 
vulnerable to disease and disability.’"2 The same might be said about the 
relationship between education and poverty. Those who have not received an 
adequate education are most likely to be poor and the poor are least likely to be 
able to access and derive full benefit from education. Moreover, as was observed 
earlier, inadequate education can lead to ill-health just as ill-health can impinge 
on a child’s capacity to benefit from education. Denial of rights in any one of the 
three areas will inevitably diminish a child’s capacity to derive full enjoyment of 
the others. However, it is arguable that the inevitability and potentially 
devastating impact of poverty makes the argument for securing specific rights 
within the areas of health and education even more compelling. Human rights law 
cannot guarantee that all children will have access to an adequate standard of 
living any more than it can ensure that they stay well in and out of school. What 
it can do is to set standards which can be harnessed by those wanting to effect 
change, albeit that advances might at times be piecemeal or incremental. In this 
respect, international human rights principles can be deployed in a number of 
ways, both within individual jurisdictions and internationally.

First, within individual jurisdictions, the human rights principles can be used 
as a blue print to shape new laws and practices. The ratification of human rights 
treaties is seen to play an important role in building human rights cultures within 
individual states by ‘increasing the salience and legitimacy of human rights 
norms ’"3 In particular, the principles can be used to guide the content of new 
laws on specific issues such as the substance of sex education programmes or on 
ensuring inclusion rights for children with disabilities. Moreover, even where the 
international provisions are not directly enforceable in the domestic courts, their 
legal significance is enhanced by the general principle that the obligations may be 
used to interpret domestic legislation on the presumption that the state will not 
have intended to legislate in such a way that it is in breach of its international 
obligations. Additionally, the principles underlying the CRC should be used to 
secure children’s participation in the process with the result that their interests 
and views are mainstreamed into the policy and pre-legislative debates. 
Moreover, the international framework is of particular significance when new 
constitutional arrangements are being drawn up. A good example is the high 
profile given to socio-economic rights in the South African Final Constitution, 
resulting in a justiciable right of access to health care."4 Moreover, in Northern 
Ireland, there is currently a major consultation on the content of a proposed Bill 
of Rights to supplement the Rights in the ECHR. The proposals, which include a

112 P. Hunt, ‘The UN Special Rapporteur on the Right to Health: Key Objectives, 
Themes and Interventions’ (2003) Health and Human Rights, 7, 1-27, 6.

113 R. Goodman and D. Jinks, op cit n 63.
114 See J. Sarkin, ‘The Drafting of South Africa’s Final Constitution from a Human 

Rights Perspective’ (1999) American Journal of Comparative Law, 47, 67-87.
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specific right of access to health care, have been tailored directly from the 
relevant international human rights covenants. 115 The major advantage of the 
constitutionalisation of international norms is that it paves the way for challenges 
in the domestic courts.116

Secondly, the standards can be harnessed by non-governmental organisations 
and others campaigning for change to highlight gaps in provision within specific 
jurisdictions. NGO involvement is seen as a crucial element in the 
implementation of human rights, fulfilling a number of basic but essential roles, 
most notably the monitoring and identification of breaches. International NGOs 
such as Save the Children and Human Rights Watch regularly publish reports 
highlighting abuses of schoolchildren’s rights world-wide. For example. Human 
Rights Watch has recently published reports highlighting violence against gay and 
lesbian pupils in schools in the United States and the sexual harassment and abuse 
of girls in the South African school system.117 The backing of the international 
human rights covenants allows non-governmental organisations to engage in 
rights-based rather than needs-based advocacy. The claim that there has been a 
breach of international human rights law - sometimes evidenced by the comments 
of the independent treaty monitoring bodies - can add both legal and moral 
weight to the argument for change. The possibility of doing this in a cross- 
jurisdictional way presented by the European Social Charter is an exciting new 
development.118

115 The proposed right to health reads as follows:
T. Everyone is entitled to the highest attainable standard of physical and mental 
health and well-being.
2. Government shall take all reasonable steps to promote good health and well-being, 
and to ensure adequate prevention and treatment of ill-health.
3. Equality of access to health promotion, treatment and prevention of ill-health shall 
be assured.
4. Everyone has the right to be consulted about decisions which affect his or her 
physical or mental health.
5. Everyone has the right to have equal and free access to sexual and reproductive 
health care and to information and education relating to sexual and reproductive 
matters at all levels, free of coercion, discrimination or violence.’

116 J. Dugard, ‘The Role of Human Rights Treaty Standards in Domestic Law - The 
South African Experience, chapter 12 in P. Alston and J. Crawford (eds), The Future 
of the UN"Human Rights Treaty Monitoring, (Cambridge: Cambridge University 
Press, 2000), 269-286.

111 Human Rights Watch, Hatred in the Hallways: Violence and discrimination against 
lesbian, gay, bisexual and transgender students in US schools (New York: Human 
Rights Watch, 2001); Idem, Scared at School: Sexual Violence against Girls in South 
African Schools (New York: Human Rights Watch, 2001).

118 See the collection of actions taken by the World Organisation Against Torture under 
the collective complaints procedure in the revised European Social Charter, described 
above at note 74.
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Human rights and pluralism in education: prospects 
under devolution

Laura Lundy

Human rights and pluralism have a shared vocabulary. Each places emphasis on 
notions of human dignity, tolerance and respect for diversity. Northern Ireland’s 
school system is in many ways an ideal lens through which to explore the relationship 
between the two concepts, not only because it is located in a jurisdiction character
ised by religious and political divisions but also because schools themselves are seg
regated along linguistic as well as religious lines. Moreover, thirty years of violent 
conflict and allegations of inequality have resulted in a fairly sophisticated local 
understanding and use of international human rights law (Dickson, 1997). This has 
been enhanced by a series of innovative human rights and equality provisions which 
were negotiated as part of the Belfast Agreement and implemented by the Northern 
Ireland Act 1998. Thus, not only is Northern Ireland a society in which there is a com
pelling need for an education system which promotes tolerance, but there is also a 
readiness to deploy a range of human rights arguments in order to secure religious, 
linguistic or cultural diversity within the school system. The objective of this chapter 
is to evaluate what human rights discourse has contributed and may yet contribute 
to the promotion of tolerance and respect for diversity within Northern Ireland’s 
school system. With a view to this, the chapter describes the international human 
rights provisions which are relevant to the issue of pluralism; evaluates the key devel
opments which can be considered to have underpinned pluralism in Northern Irish 
schools prior to the advent of devolution in 1998; and assesses the impact which the 
human rights and equality provisions of the Northern Ireland Act 1998 might have on

4

the education system in the future.

The place of pluralism in international human rights law

Those looking for the ways in which international human rights principles contribute 
to the advancement of pluralism in education will not find the issue addressed in one 
document, but rather peppered throughout the key treaties and covenants. Indeed, the 
term ‘plural’ and its derivatives appear rarely in the international human rights docu
ments. Instead, pluralism can be inferred from a number of human rights provisions
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which focus on its key manifestations; that is, respect for diversity, tolerance and equal
ity. These obligations fall into three broad categories: provisions requiring respect for 
parental wishes as to their children’s upbringing; those which include aspects of plu
ralism within the specified goals of education; and finally those which promote equal
ity and/or prohibit discrimination in educational provision.

Respect for parental wishes

The right of parents to direct their children’s upbringing is widely recognised in inter
national human rights documents. Article 26(3) of the Universal Declaration on 
Human Rights states that ‘parents have a prior right to choose the kind of education 
that will be given to their children’. One specific manifestation of the right to direct a 
child’s upbringing is the right of parents to pass on religion or belief. For instance, the 
United Nations Declaration on the Elimination of All Forms of Intolerance and 
Discrimination Based on Religion or Belief (1981) states that: ‘Every child shall enjoy 
the right to have access to education in the matter of religion or belief in accordance 
with the wishes of his parents . . . and shall not be compelled to receive teaching on 
religion or belief against the wishes of his parents ... the best interest of the child 
being the guiding principle.’ Moreover, the European Convention on Human Rights 
(‘ECHR’) requires states to respect the right of parents to ensure education and teach
ing ‘in conformity with their own religious and philosophical convictions’. This does 
not oblige states to fund any particular form of education (for instance, in a specific 
religious ethos or in a specific language). It does, however, require schools to refrain 
from instruction which might be construed as a form of indoctrination. In practice this 
means that there must be non-discriminatory exemptions from teaching which 
contravenes parents’ beliefs or, if a particular course of instruction is mandatory, that 
the information must be provided in an ‘objective, critical and pluralistic’ manner {The 
Danish Sex Education Case (1976)).

The goab of education

Human rights documents contain a series of obligations which are framed in terms of 
the goals of education: for instance, article 26(2) of the Universal Declaration on 
Human Rights requires education to be directed to: ‘the strengthening of respect for 
human rights and fundamental freedoms; to the promotion of understanding toler
ance and friendship among nations, racial and religious groups’. In a similar vein, 
article 29(1) of the United Nations Convention on the Rights of the Child states that 
the contracting parties agreed that the education of the child shall be directed to: ‘the 
development of respect for the child’s parents, his or her own cultural identity, lan
guage and values, for the national values of the country in which the child is living, 
the country from which he or she may originate, and from civilisations different from 
his or her own’. The United Nations Committee on the Rights of the Child has 
observed that the significance of this provision is in its ‘recognition of the need for a 
balanced approach to education and one which succeeds in reconciling diverse values
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through dialogue and respect for difference’ (CRC, 2001, para. 4). Moreover, the com
mittee considered it to be particularly important in educational systems affected by 
conflict that ‘educational programmes be conducted in ways that promote mutual 
understanding, peace and tolerance, and that help to prevent violence and conflict’ 
(CRC, 2001, para. 16). There is little doubt that the articulated goals of education, as 
agreed by the international community, are inherently pluralistic.

Equality in educational provision

A central tenet of many human rights instruments is the promotion of equality and 
prohibition of unjustified discrimination. Pluralism in education in this context might 
be considered to take one of two forms: equality of access to state schools and equal 
funding for diverse forms of educational provision. The former is well protected under 
both domestic anti-discrimination and international equality law. For instance, the 
UNESCO Convention Against Discrimination in Education (1960) defines discrimina
tion to include ‘any distinction, exclusion, limitation or preference which being based 
on race, colour, sex, language, religion, political or other opinion, national or social 
origin, economic condition or birth has the purpose or effect of nullifying or impair
ing equality of treatment in education’ and requires states to ‘ensure, by legislation 
where necessary, that there is no discrimination in the admission of pupils to educa
tional institutions’. Moreover, individuals wishing to challenge a refusal to admit them 
to a state school have a range of options. Not only does Northern Ireland have a series 
of domestic statutes which prohibit discrimination in school admissions (see Lundy, 
2000, 105-9), but the ECHR also prohibits direct discrimination in access to educa
tion on a range of grounds including race, religion and language (article 14 in com
bination with article 2 of the First Protocol).

The extent to which states are under an obligation to fund diverse forms of edu
cational provision is less embedded. Essentially, the international obligations are per
missive in nature. Thus, minorities must be allowed to establish their own schools, 
but states are not required to provide them with any particular forms of financial or 
other support. For instance, article 5(1) of the UNESCO Convention Against 
Discrimination in Education recognises ‘the right of members of national minorities 
to carry on their own education activities, including the maintenance of schools and, 
depending on the educational policy of each state, the use or teaching of their own 
language’. There is, however, no requirement for the state to provide any funding for 
such schools. Likewise, the ECHR does not require states to ‘establish at their own 
expense, or to subsidise, education of any particular type’ (The Belgian Linguistics Case 
(1968). However, the anti-discrimination clause in article 14 of the ECHR can be com
bined with the right to education in article 2 of the First Protocol to prohibit direct 
forms of discrimination in educational funding arrangements. In effect, this means 
that states which provide funding for schools with a specific religious ethos or a par
ticular language must provide funding on similar terms and conditions for all other 
religions and languages, if it is requested.
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Pluralism pre-devolution: an evaluation

The Northern Ireland education system has a number of statutory provisions which 
might be considered to provide legal underpinnings for pluralism within schools. 
Education for Mutual Understanding (EMU) is one of the statutory cross-curricular 
themes (Education Reform (NI) Order 1989, article 8). Schools in Northern Ireland 
are required by law to teach tolerance. The fact that the content of the core syllabus 
for religion was agreed by the four main Christian traditions is also another example 
of inclusiveness. However, while the provisions on the curriculum are noteworthy, the 
major advances in terms of the state’s recognition of diversity have occurred at a struc
tural level through the provision of full state funding for a variety of categories of 
school. Pnor to devolution in 1998, the government was already providing the option 
of full-funding for capital and recurrent expenditure in a variety of school types, 
including Catholic, integrated and Irish medium. This is, arguably, one of the most 
advanced ways in which a state can endorse pluralism in education - providing equal 
funding for separate school systems which enable parents to have children educated 
in accordance with their religious, philosophical or linguistic preferences.

What is perhaps surprising is that the current funding arrangements for Northern 
Ireland’s schools go considerably beyond what is required by international human 
rights covenants. For instance, the ECHR offers individual states a wide discretion as 
to how to regulate their education systems and in particular how they should be 
funded. A previous attempt to argue against lower levels of capital funding for inte
grated schools had been deemed inadmissible by the European Commission who con
sidered that the reduced funding was an appropriate offset for the increased 
autonomy in the school’s management structures (X v. United Kingdom (1978)) 
Moreover, it is also clear that the ECHR does not give parents a right to have children 
educated in accordance with a linguistic preference (The Belgian Linguistics Case 
(1968)). There can be little doubt that the school funding arrangements in Northern 
Ireland exceed the requirements of the ECHR and other international covenants The 
reason why these advances have been acceded to by government can, of course, be 
traced to Northern Ireland’s conflict and the government’s desire to ensure that there 
is no differential treatment between Northern Ireland’s two main religious traditions 
(Lundy, 1998). For instance the option of 100 per cent capital funding for Catholic 
schools was conceded after a sustained campaign by the Catholic church (which 
included an unsuccessful court action (In Re Daly’s Application, 1990) in which it was 
argued that the provision of full funding for integrated schools discriminated against 
the Catholic community). In 1993, in the wake of research which indicated that chil- 
ren attending Catholic schools had lower levels of attainment which could be attrib

uted in part to the reduced funding for capital expenditure (Cormack et al, 1991) 
egislation was enacted which allowed voluntary schools to opt for full funding of 

capital costs (Education and Libraries (NI) Order 1993, article 28). In this instance 
as with integrated and Irish-medium schools, the government’s willingness to provide 
funding which goes beyond that available to similar schools in other parts of the
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United Kingdom is inextricably linked to Northern Ireland’s particular social and polit
ical context.

On one interpretation, Northern Ireland’s school system is inherently pluralistic. 
The high degree of respect for parental wishes, delivered through a series of equally 
funded school options is, arguably, a model of multi-culturalism. The difficulty is that 
the highly separatist approach to schooling engenders new challenges for pluralism. 
These are exacerbated by the fact that the religious and language divisions in the 
school system are so closely linked to other political and cultural identities. This 
creates new demands in terms of the need to secure respect for diversity and toler
ance between the Catholic and Protestant communities. While there have been 
systematic attempts to address the divisions which exist between the two main relig
ious traditions in education (see Wardlow’s section, Chapter 13c), the needs of 
Northern Ireland’s other minorities may have been neglected. The focus of EMU is 
overtly on the divisions between Catholics and Protestants. Moreover, although the 
religious education curriculum is an inter-church effort, it has an explicit focus on 
Christianity (Barnes, 2001) (see Chapter 10). Both approaches are essentially exclu
sive of the needs of other non-Christian traditions and Northern Ireland’s small but 
growing ethnic minority population, representing about 1 per cent of the population 
in the 2001 census. This has resulted in what is perhaps an unwitting but nonethe
less tangible hierarchy of respect for difference and tolerance. Northern Ireland’s 
ethnic minority communities are not currently seeking separate schools. However, 
this makes it all the more important that their culture is respected within the existing 
state system and highlights the need for a curriculum which embraces all aspects of 
diversity, promoting tolerance between all peoples. In this respect the Northern 
Ireland school system, while surpassing human rights standards at a structural level, 
currently falls short of what is possibly a more fundamental obligation; that is, to 
protect every child’s right to receive an education which respects ‘his or her own cul
tural identity, language and values’.

Pluralism post-devolution: human rights and equality in the Northern 
Ireland Act 1998

The Belfast Agreement was founded on principles which are inherently pluralistic. 
These include ‘the protection and vindication of the human rights of all’ and ‘partner
ship, equality and mutual respect’ (The Agreement (1998) p. 1, Declaration of 
Support.) The Northern Ireland Act 1998 (The 1998 Act’), which implements the 
Belfast Agreement, contains a number of provisions intended to ensure compliance 
with a range of international human rights standards. For instance, primary respon
sibility for ensuring ‘the adequacy and effectiveness in Northern Ireland of law and 
practice relating to the protection of human rights’ is vested in a new body, the 
Northern Ireland Human Rights Commission (NIHRC) (section 69 (1)). From the 
outset, the NIHRC has made education one of its priority areas, highlighting the human
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rights implications of all new proposals for change affecting schools. Moreover, there 
are several other provisions in the 1998 Act which are potentially of great significance 
in relation to the issue of pluralism in schools. These include: requirements for the 
enactment of new legislation; the mainstreaming of equality; the promotion of linguis
tic diversity; and the proposed Bill of Rights.

Ensuring a pluralistic approach to law-making

Any future changes to the education system, whether it be in relation to the curricu
lum, parental choice or school funding will require legislation. At the time of writing 
this will be enacted by Order in Council at Westminster. However, if the Assembly is 
restored to power, legislative change will be by way of an Act of the Northern Ireland 
Assembly since education is a transferred matter. In terms of law-making, one of the 
fundamental safeguards in the 1998 Act centres on the concept of ‘legislative compe
tence’ since an Act of the Assembly is not law if it is ‘outside the legislative compe
tence of the Assembly (section 6 (1)). An Act of the Assembly will be considered to 
be outside its legislative competence if it is incompatible with ECHR rights or if it dis
criminates against any person or class of person on the grounds of religious belief or 
political opinion (section 6 (2)). Similarly, there are several provisions which are 
intended to ensure that the actions of ministers and departments (including the 
making, confirming or approving of subordinate legislation) are compatible with the 
United Kingdom’s international obligations. International obligations are defined as 
‘any international obligations of the United Kingdom other than obligations to 
observe and implement Community Law or the Convention Rights’ (section 98 (1)). 
In effect, these provisions combine to form a system of pre-emptive monitoring which 
should ensure that new laws in Northern Ireland are in compliance with the United 
Kingdom’s international obligations. This enhances the significance of the various 
human rights provisions outlined at the start of the chapter and provides a quite 
detailed framework for ensuring that proposed changes to the education system 
accord with the overtly pluralistic standards which have been agreed by the interna
tional community.

The 1998 Act also includes a series of legal provisions for ensuring that govern
ment in the Northern Ireland Assembly is shared between the major political parties 
in line within the ‘D’Hondt’ model of power-sharing. For instance, certain issues which 
are deemed to require cross-community support have extraordinary rules on voting. 
In such cases, a vote will only pass with a majority of both the unionist and national 
designations present and voting or by a weighted majority (60 per cent) of members 
voting including at least 40 per cent of each of the nationalist and unionist designa
tions present and voting (section 4 (5)). While it might be anticipated that much edu
cation legislation could pass through the Assembly in the normal manner, any 
potentially controversial changes (for instance, to school structures, finance or the 
curriculum) may be matters on which a petition of special concern would be brought
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forward. In theory, the end product will be essentially pluralistic because the process 
will have ensured not only the representation but the consent of a diverse range of 
views (rather than passing on the will of the majority as is usually the case in parlia
mentary processes). Critics would argue that the system is a recipe for political stale
mate (Paisley, 1999). Moreover, it is doubtful whether the Assembly can be truly 
representative of the diverse interests which prevail in Northern Ireland since its mem
bership is formally constructed around Northern Ireland’s traditional religious and 
political divides. In particular, there is no formal means of ensuring that Northern 
Ireland’s other cultures and identities are represented in the legislative process. This 
makes it even more important that there are other avenues for highlighting potential 
inequalities within the education system, a function which may well fall to the new 
statutory equality duty considered below.

Mainstreaming equality

One of the most significant legal innovations which accompanied devolution (yet 
exists even when the devolved Assembly does not) is a new domestic statutory equal
ity duty. Under section 75 of the Northern Ireland Act 1998, public authorities are 
required to have regard to the need to promote equality of opportunity between: (1) 
persons of different religious belief, political opinion, racial group, age, marital status 
or sexual orientation; (2) men and women generally; (3) persons with a disability 
and persons without; and (4) persons with dependants and persons without. The stat
utory equality duty has far-reaching implications for the delivery of education, since 
public authorities are defined to include the Department of Education, CCMS, CCEA 
and Education and Library Boards, as well as the universities and further and educa
tion colleges (see Chapter 9). Each of these has been required to produce an Equality 
Scheme, outlining how they will implement section 75. These schemes identify areas 
of concern, including those where equality-impact assessments will be carried out. 
For instance, CCEA’s equality-impact assessment for the review of the curriculum 
highlighted the lack of an explicit requirement to address racial equality issues in the 
statutory curriculum (CCEA, 2003a). These comments have been factored into the 
curriculum review and should ultimately inform the content of the new statutory cur
riculum. Thus, it is proposed that the revised curriculum will include ‘Local and Global 
Citizenship’ in which young people will learn about the diversity of individual, 
regional and international identities (CCEA, 2003b) (see Chapter 10). The current 
proposals for a revised Religious Education syllabus (Department of Education, 2003) 
also have an accompanying section 75 questionnaire and it will be interesting to see 
if those who respond to this will consider that the proposed introduction of a compo
nent on world religions is sufficient to address the concerns which have been 
expressed previously on this issue (Barnes, 2002).

As the equality-screening processes become embedded, it is likely that other 
issues will need to be re-evaluated in the light of section 75. For instance, the
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Department of Education has committed itself to a review of open enrolment. This 
should draw attention to some of the potentially discriminatory admissions criteria 
commonly employed by schools. This includes criteria which prioritise children on the 
basis of their levels of attendance at primary schools, a practice which might discrim
inate against children with disabilities as well as those from the Irish travelling com
munity (Lundy, 2001) This is not to say that public bodies will not be able to 
implement policies which have differential impact. They will, however, have to direct 
their attention to the nature and scale of the impact and to the reasons why the course 
of action is justified, notwithstanding. Thus, if it is properly implemented and rigor
ously enforced, section 75 provides an opportunity for the active mainstreaming of 
equality issues in education, a position which offers much potential over litigation- 
based strategies for reform (McCrudden, 1999).

The statutory equality duty has a sister provision which is also potentially of great 
significance in this context. Section 75 (2) of the Northern Ireland Act states that ‘in 
carrying out their functions public authorities shall have regard to the ‘desirability of 
promoting good relations between persons of different religious belief, political 
opinion or racial group’. The provision is very much in the shadow of section S. 75 
(1). Nonetheless, its implication in the context of a discussion on pluralism is appar
ent. All of the key education players are now legally obliged to direct their attention 
to the promotion of good relations between Northern Ireland’s differing communities, 
whether these are religious, political or racial. If there are genuine efforts to comply 
with this provision, the outcome can only be one which takes the school system a step 
further along the road towards the goal of tolerance and respect for difference.

Respect for linguistic diversity

One of the most immediate changes to the education system which arose out of the 
Belfast Agreement was a new status for Irish-medium education. Not only did the 
United Kingdom agree to ratify the European Charter for Regional and Minority 
Languages (1992) but there was an express commitment to introduce domestic leg
islation requiring the Department of Education to support and facilitate the develop
ment of Irish-language education (enacted in the Education (NI) Order 1998, article 
89). This has had two very immediate practical effects. First, the state now funds 
Comhairle Na Gaelscolaiochta, a voluntary organisation committed to the develop
ment of Irish-medium education. Secondly, there has been a review of the viability 
criteria for the establishment of new Irish-medium schools which will make it easier 
to establish new Irish-medium schools. The Agreement also recognised the signifi
cance of Ulster Scots. While there is as yet no Ulster Scots-medium school, it is pos
sible that there may be a demand for one in the future as there are a number of pilot 
initiatives to teach Ulster Scots within schools. The position of ethnic minority lan
guages is less embedded. Only Irish and Ulster Scots have been designated as minor
ity languages under the European Charter on Regional and Minority Languages.
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Moreover, no provision is made for ethnic minority languages at all within the stat
utory curriculum, a position which can be contrasted to England and Wales. If 
demand grows for instruction in these languages, human rights instruments may 
provide the necessary legal grounding for rights-based advocacy. Although there is no 
requirement on states to provide education in a particular language, there is a require
ment not to discriminate between people on the basis of language (e.g. Article 14, 
ECHR).

Prospects for the future: a Bill of Rights for Northern Ireland?

As noted in the introduction to this book, in 2001 the NIHRC made recommendations 
for a new Bill of Rights for Northern Ireland (NIHRC, 2001). They have now revised 
their proposals in response to public consultation (NIHRC, 2004). The Bill of Rights 
is intended to supplement the rights in the ECHR to reflect the particular circum
stances of Northern Ireland. The Belfast Agreement suggests that two issues, both of 
which have potential ramifications for education, require particular consideration in 
the context of a new Bill of Rights (see also Chapter 1). The first is an obligation on 
government and public bodies to ‘respect on the basis of equality of treatment, the 
identity and ethos of both communities in Northern Ireland’. Second, the NIHRC was 
asked to consider the need for ‘a clear formulation of the rights not to be discrimi
nated against and to equality of opportunity in both the public and private sectors’. 
The initial proposals in relation to education generated a significant level of discus
sion. (NIHRC, 2003). Nonetheless, the Commission has left them virtually unchanged 
in their 2004 up-date. The education proposals contain a number of provisions, 
which, if implemented, would add further impetus to pluralism in education (Craig 
and Lundy, 2001). For instance, the Commission has proposed that: the state shall 
‘ensure that education in all its forms shall be directed to the promotion of human 
rights, equality, dignity of the person, respect for diversity and tolerance’ (Proposal 
13(6)). The NIHRC has also proposed that the state shall ‘ensure the right of parents 
to choose for their children’s education in schools with a particular religious ethos, 
education in integrated schools, education in Irish-medium schools, or education spe
cialising in the needs of children with disabilities, bearing in mind the best interests 
of the child and the competence of the child to decide for him- or herself in accor
dance with his or her age, maturity and understanding’ (Proposal 13(2)). This reflects 
the considerable influence of the Catholic-maintained, integrated and Irish-medium 
sectors in the consultation process and, if implemented, would exert additional pres
sure on the authorities to take parental demand for such education into account when 
making decisions on the future development of educational provision.

The proposals, which might ultimately have most impact on pluralism within the 
education system, are those on equality. In particular, Proposal 4(3), which contains 
a right to be protected against direct and indirect discrimination across a broad range 
of areas, including race and ethnic origin, might well be used by ethnic minority
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communities to argue for the inclusion of ethnic minority languages or non-Christian 
religions within the statutory curriculum. In reality, however, much will depend on 
whether the Bill of Rights actually makes it into legislation. Its future is far from 
certain. There has been a significant level of complaint about specific aspects of the 
proposals, particularly from the Unionist community (Morgan, 2001). The revised 
proposals address some of the concerns, while holding firm on other issues which 
remain contentious. However, at the time of writing, there are ongoing attempts to 
reach a political accommodation which will restore power to the Assembly and secure 
other key elements of the Agreement, including the Bill of Rights. If it does go ahead, 
even in a more limited or revised form, Northern Ireland could be at the forefront of 
human rights protection in education, offering some unique solutions to the problems 
which emerge from inter-group religious conflicts in the area of education.

Conclusions

International human rights instruments have much to offer those who wish to 
advance the case of pluralism within schools. In Northern Ireland, in particular, many 
concessions have been wrought from government as a result of campaigns which were 
informed directly by human rights principles. It is somewhat ironic, then, that a 
system which has diversity at its core should create more difficulties for those wishing 
to secure tolerance and respect for difference within the education system. However, 
the legal innovations which accompanied devolution - most notably section 75 of the 
Northern Ireland Act 1998 - provide fertile ground for those wishing to make further 
advances in this area. It is submitted that those with most to gain are Northern 
Ireland’s ethnic minority communities whose needs may have been neglected within 
the education system, attention having focused on the long-standing divisions which 
exist between the two main religious communities.

Any further accommodation of cultural and religious diversity within the educa
tion system is to be welcomed, especially if it looks beyond Northern Ireland’s tradi
tional divides. However, a note of caution must be sounded. Human rights principles 
can be used in a number of ways. Ideally, they will be deployed imaginatively to help 
secure a culture of tolerance and respect for difference. It would be disappointing if 
the education system were to become further fragmented through a culture of enti
tlement and claim. The divisions within the education system do not need to be any 
deeper and wider than they are at present. There is a danger that what might emerge 
could be a set of competing wish lists which cannot all be accommodated within the 
already scarce resources allocated to education. With this in mind, it is submitted that 
the biggest contribution that human rights discourse can make to the cause of plural
ism within the Northern Ireland school system in the future derives from the univer
sally agreed description of the primary goal of education, as stated in the Universal 
Declaration of Human Rights; that is, that education should be directed to: ‘the 
strengthening of respect for human rights and fundamental freedoms; to the promo-
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tion of understanding, tolerance and friendship among nations, racial and religious 
groups’.
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Introduction and overview of Northern Ireland s
EDUCATION SYSTEM.

Northern Ireland’s education system is an interesting venue in which to explore 
the impact of the European Convention on Human Rights and Fundamental 
Freedoms (ECHR) on the right to education, not only because it is located 
in a jurisdiction which is characterised by religious and political divisions, 
but also because schools themselves are segregated along linguistic as well 
as religious lines. Moreover, thirty years of violent conflict and allegations 
of inequality have resulted in a fairly sophisticated local understanding and 
use of international human rights law.2 This has been enhanced by a series 
of innovative human rights and equality provisions which were negotiated 
as part of the Belfast Agreement in 1998 and implemented by the Northern 
Ireland Act 1998.3 Thus, not only is Northern Ireland a society in which 
there is a compelling need for an education system which promotes and 
respects human rights, but there is also a readiness to deploy a range of 
human rights arguments in order to secure religious, linguistic or cultural 
diversity within the school system. The objective of this chapter is to evaluate 
what human rights discourse has contributed and may yet contribute to the 
protection of children’s rights to education within Northern Ireland’s school 
system. With a view to this, the chapter assesses the impact which the ECHR 
has had in terms of education rights to date and provides a critique of its 
limitations in addressing the types of human rights disputes which arise in 
divided societies.

Northern Ireland is in the process of emerging from over thirty years of violent 
conflict between its Protestant and Catholic communities. The conflict in 
Northern Ireland has long historical roots, but can be traced to the plantation 
of Ulster in the seventeenth century.4 After Ireland was conquered by Britain, 
new settlers (who were usually English or Scottish Presbyterians) were given 
lands confiscated from local people. Many of these people settled in the 
geographical north of the country. The rest ol Ireland remained inhabited 
mainly by the indigenous Catholic population. In the late 19th century, 
the majority Catholic community on the island sought independence from 
Britain. The Protestant minority, concentrated in the north-east of the island, 
wanted to maintain the link with Britain. In 1921, the island was partitioned, 
with six of the northern counties forming Northern Ireland. Although the 
partition boundary had been drawn to reflect religious demography on the 
island as a whole, about a third of the population of Northern Ireland was 
Catholic and retained a desire to join the rest of Ireland (the Republic of
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Ireland) in a separate state. After Partition, politics in Northern Ireland 
became fixed around religion, with the Protestant majority supporting 
Unionist (pro-British) political parties while most Catholics supported 
Nationalist/Republican (pro-Irish unity) parties.

Throughout the history of Northern Ireland, Republican para-military 
organisations waged campaign against the British State generating a counter 
offensive by loyalist (Pro-British) para-military organisations. Between 
1968 and 1994 almost 3,500 people died and many thousands more were 
injured. The main paramilitary organisations declared cease-fires in 1994 
and an agreement on shared governance (‘the Belfast Agreement’) was signed 
in 1998.5

One of the key provisions of the Belfast Agreement was the establishment of 
a power-sharing Assembly, which has devolved responsibility for legislation. 
The Northern Ireland Assembly was dissolved in 2002 as a direct result 
of Unionist concerns about insufficient progress on the decommissioning 
of paramilitary weapons. Northern Ireland is governed under a system of 
“Direct Rule”, where legislation is made by a process of Order in Council 
at Westminster in London and executive power vests in British Ministers. 
However, there are currently negotiations underway to restore devolved 
government. In the meantime, there has been what might be best described 
as an uneasy peace. The worst forms of violence (indiscriminate bombings 
and ‘tit for tat’ murders) are over although there is still unacceptably high 
levels of violence within certain communities.6 Moreover, Northern Ireland 
remains a deeply divided society. In fact, there is evidence that the attitudes 
of Northern Ireland’s Catholic and Protestant communities towards each 
other have become increasingly negative since the Belfast Agreement.7

Northern Ireland’s education system reflects the wider divisions in Northern 
Irish society. Its schools are almost completely religiously segregated in 
terms of their pupil profile. Protestant children generally attend state-owned 
controlled schools (managed by local education authorities) and Catholic 
pupils generally attend state-funded voluntary schools which are in the 
ownership of the Catholic Church. Only 5% of children attend “integrated” 
(mixed religion) schools and a smaller number still attend Irish medium 
schools - schools in which instruction is provided mainly through the Irish 
language (a language associated mainly with the Catholic community). The 
high level and varying types of segregation within schools has meant that 
Northern Ireland’s education system has provided a venue in which the

578



LAURA LUNDY

jurisdiction’s complex religious, social and political divisions find a public 
outlet and therefore a setting in which claims that human rights are being 
infringed arise frequently.

i. The legal status of the ECHR within Northern 
Ireland

Northern Ireland is one of the four nations which make up the United 
Kingdom (the others are England, Wales and Scotland). The United Kingdom 
ratified the European Convention for the Protection of Human Rights and 
Fundamental Freedoms in 1951. The United Kingdom’s one reservation to 
the Convention applies to the right to education in Article Two of the First 
Protocol. This states that: ‘the principle affirmed in the second sentence of 
Article 2 is accepted by the United Kingdom no so far as it is compatible 
with the provision of efficient education and training, and the avoidance of 
unreasonable public expenditure.’ This phrase appears throughout domestic 
education law. Its retention has recently been justified by government on the 
basis that a balance needs to be struck between the ‘convictions of parents 
and what is educationally sound and enforceable.’8

The ECHR is not self-executing in the United Kingdom. Thus, although 
its provisions could be used to interpret domestic legislation, until recently 
they could not be used by themselves to found an argument that there had 
been a breach of a person’s rights under the ECHR in the domestic courts. 
However, the Human Rights Act 1998, which came into force on 2 October 
2000, effectively incorporated the ECHR into domestic law in the United 
Kingdom. The Act, which applies throughout the United Kingdom, allows 
individuals to complain about breaches of Convention rights in the domestic 
courts.9 The Act also requires legislation, whenever made, to be interpreted 
and applied in so far as is possible in a way that is compatible with Convention 
rights.10 If a higher court finds a legislative provision to be incompatible with 
Convention Rights, the court can make a declaration of incompatibility.11 In 
such cases, legislation will continue to be valid but a Minister may remove 
the incompatibility with a remedial order. Finally, the Act makes it unlawful 
for a public authority (such as the Department of Education) to act in a way 
that is incompatible with Convention Rights.12

The Human Rights Act 1998 also enhances the significance of the ECHR on 
the law-making process. When legislation is passing through Parliament, the
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Minister in charge of the Bill must make a written statement to the effect that 
in his or her view the provisions of the Bill are compatible with Convention 
rights (‘ a statement of incompatibility’).13 If he or she is unable to make 
a statement of incompatibility, he or she must make a written statement 
indicating that the government wishes the legislature to proceed with the Bill. 
The potential significance of the ECHR on law-making processes within 
Northern Ireland is extended even further by the Belfast Agreement. If the 
Assembly is restored to power, legislative change will be way of an Act of the 
Northern Ireland Assembly since education is a ‘transferred matter’14 In terms 
of law-making, one of the fundamental safeguards in the 1998 Act centres 
on the concept of‘legislative competence’ since an Act of the Assembly is not 
law if it is ‘outside the legislative competence of the Assembly.15 An Act of 
the Assembly will be considered to be outside its legislative competence if it 
is incompatible with ECHR rights or if it discriminates against any person 
or class of person on the grounds of religious belief or political opinion.16 
Similarly, there are several provisions which are intended to ensure that the 
actions of Ministers and Departments (including the making, confirming 
or approving of subordinate legislation) are compatible with the United 
Kingdom’s international obligations such as the United Nations Convention 
on the Rights of the Child.17 In effect, if the Northern Ireland Assembly 
is restored to power, these provisions combine to form a system of pre
emptive monitoring which should ensure that new laws in Northern Ireland 
are in compliance with the United Kingdom’s international obligations in 
the ECHR and elsewhere.

2. Legal challenges to school practices involving the
ECHR

As part of the United Kingdom, Northern Ireland is directly affected by cases 
to the European Court of Human Rights which emanate from any of the four 
nations. The most significant and well known of the education cases to date 
has been Campbell and Cosans v United Kingdom, in which it was decided 
that parents had a right to object to corporal punishment in school on the 
basis of their philosophical convictions.18 The case resulted in the abolition 
of corporal punishment in state schools throughout the United Kingdom. 
Within Northern Ireland itself, the conflict (referred ro colloquially as ‘the 
troubles’) has resulted in a number of high profile cases being taken to the 
European Court of Human Rights. It has been observed that lawyers in 
Northern Ireland ‘seem well aware of its existence and are prepared to evoke
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it without hesitation’.19 Nonetheless, in the past, these cases have tended to 
focus on incidents arising directly from ‘the troubles’, rather than on more 
general social issues such as education. However, this is beginning to change. 
With the advent of the Human Rights Act 1998, the ECHR has been cited 
increasingly in domestic litigation on some of the key areas of contention 
within the Northern Ireland school system.20 These include school funding, 
admissions to school and the handling of protests at school.

2.1. School funding

The issue of equity in school funding is contentious in most societies but can 
attain symbolical significance in divided societies such as Northern Ireland. 
It is not surprising that the one Northern Ireland education case which has 
involved an application to the European Court of Human Rights from 
Northern Ireland related to the thorny issue of equity in school funding. In 
X and Y v United Kingdom, it was argued that the reduced levels of capital 
funding (which amounted to 85% of their costs) received by integrated 
(mixed religion) schools amounted to a breach of the parents’ rights to have 
their children educated in accordance with their philosophical convictions 
under Article 2 of the First Protocol of the European Convention on Human 
Rights (‘the ECHR’) i.e. their belief that children of different religions should 
be educated together.21 In The Belgian Linguistics Case, the European Court 
of Human Rights had established that states had a wide discretion as to 
how to regulate their education systems and in particular how they should 
be funded.22 In the light of this, the application was deemed inadmissible 
by the European Commission on Human Rights who considered that the 
reduced funding was an appropriate offset for the increased autonomy in the 
school’s management structures.

Since X and Y v United Kingdom there have been a number of significant 
changes to the school funding system in Northern Ireland. Of most 
significance is the fact that all schools, including integrated and Catholic 
Voluntary schools are eligible for 100% funding for both their recurrent 
and capital expenditure. There can be little doubt that the school funding 
provision in Northern Ireland exceeds the requirements of the ECHR and 
other international covenants which are essentially permissive when it comes 
to the question of state funding for minority education. The reason why these 
advances have been acceded to by government can, of course, be traced to 
Northern Ireland’s conflict and the government’s desire to ensure that there 
is no differential treatment between Northern Ireland’s two main religious
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traditions. 23 For instance the option of 100% capital funding for Catholic 
schools was conceded after a sustained campaign by the Catholic church (which 
included an unsuccessful court action (In Re Daly’s Application (1990)) in 
which it was argued that the provision of full funding for integrated schools 
discriminated against the Catholic community).24 In 1993, in the wake 
of research which indicated that children attending Catholic schools had 
lower levels of attainment which could be attributed in part to the reduced 
funding for capital expenditure,25 legislation was enacted which allowed 
voluntary schools to opt for full funding of capital costs.26 In this instance, as 
with integrated and Irish medium schools, the government’s willingness to 
provide funding which goes beyond that available to similar schools in other 
parts of the United Kingdom is inextricably linked to Northern Ireland’s 
particular social and political context and, in particular, the desire to ensure 
that one community is not considered to be at a disadvantage in terms of a 
key area of social provision such as education.

2.2. School admissions

Northern Ireland maintains a system of academic selection as the primary 
means of determining admissions to post-primary schools. Every Autumn 
children aged 10 or 11 sit an aptitude test ( referred to as the ‘11-plus test’) 
which is used to determine the 40% of children who will gain admission 
to grammar (academically selective) schools. The attraction of a grammar 
school place has meant that Northern Ireland has always experienced a high 
level of litigation in relation to school admissions. The most significant 
admissions case which has featured human rights argument is the Northern 
Ireland Court of Appeal’s decision in In Re Anderson’s Application.27 In 
this case, a grammar school applied an admissions criterion which gave 
priority to children who had gained an award or certificate in a wide range of 
extra curricular activities.28 It was argued that this breached Article 14 of the 
ECHR because it disadvantaged children from poorer social backgrounds. 
Article 14 does not expressly cover discrimination on the grounds of social 
status. However, it has a catch-all phrase at the end ( “other status”) and it was 
argued that this extended to socio-economic status. The decision is interesting 
because the court assumed without deciding that the term “ other status” in 
Article 14 might extend to socio-economic status. However, it considered 
that the admissions policy in question did not in fact discriminate against 
children from lower socio-economic backgrounds. The case was probably 
not the best case to test these arguments: there was no concrete evidence 
available linking after-school activity to social class; and the school had
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acknowledged a very broad range of extra-curricrdar activiries. However, the 
decision is significant because it has left the door open lor other arguments 
about social class discrimination. There is a significant body of research on 
the socio- economic implications of other educational policies and this might 
well be used to found a future challenge.

In a recent case, In Re Newton’s Application, it was argued that a failure to 
give a dyslexic child extra time when doing the transfer procedure tests was 
in breach of Article 14 of the ECHR because it discriminated against him 
on the basis of his learning disability.29 The parents pointed out that dyslexic 
children are given extra time when undertaking GCSEs (examinations taken 
by 16 year olds) and argued that there was no reason not to do the same 
for the 11-plus tests. The judgment contains an interesting discussion on the 
scope of Article 14. However, the court was persuaded by the Department 
of Education’s contention that the transfer test is a competitive test in 
which the outcome is not solely dependent on the child’s efforts but also 
the relative performance of other children. Coghlin J said that this ‘throws 
into much sharper relief the rights of the other candidates to access to 
education. It seems to me that this is a fundamental distinction which could 
well require a different approach to be adopted with regard to candidates 
suffering from a learning disability, such as dyslexia’. He also considered that 
special circumstances criteria which grammar schools in Northern Ireland 
are required by law to apply when considering admissions to school were 
sufficient to redress any disadvantage which might arise from the lack of 
extra time.

2.3. Schools as venues of public protests

Most of Northern Ireland’s high profile disputes have not taken place within 
the school walls. Instead schools, constituting as they do one of the most 
public manifestations of Northern Ireland’s religious divisions, frequently 
become the location for public protest. Sometimes these protests are directed 
at activity within the school, for example at the presence of the Police Service 
of Northern Ireland (‘PSNI’) or British royalty in Catholic schools. These 
protests have not raised human rights issues. However, the most publicised 
protest to date - that at Holy Cross Primary School - has been the focus of 
significant debate from a human rights perspective. Holy Cross is a Catholic 
all-girls primary school situated in a part of Belfast which is predominantly 
Protestant. In June 2001, the residents blockaded the school — throwing 
stones at the children and their parents as they tried to enter the school. The
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protest continued until the school closed for summer, during which time the 
Police refused to let the children enter the school by its front gate. When 
school resumed in September 2001, the protest recommenced. This time 
the police dressed in full riot gear provided a human corridor along the route 
shielding the children from the protestors. This arrangement continued lor 
12 weeks, during which time the protestors shouted sectarian insults, blew 
whistles and threw missiles at the children (including urine filled balloons). 
On September 6th, 2001 a bomb was thrown at the children and their parents, 
injuring four police officers.

A mother of one of the children involved in the Holy Cross dispute initiated 
a legal action against the Police Service of Northern Ireland for its handling 
of the protests. The action was based primarily on alleged breaches of the 
European Convention on Human Rights. The plaintiff has argued that the 
PSNI s decision to allow the protest to continue, albeit from behind a wall 
of police officers, breached her daughter’s right to life under Article 2, right 
to be free from torture, inhuman and degrading treatment under Article 3 of 
the ECHR and her right to education under Article 2 of the First Protocol. 
It was also argued that the decision about policing was in breach of Article 
3 of the United Nations Convention on the Rights of the Child (‘CRC’) 
which requires the best interests of the child to be “a primary consideration” 
in decisions taken which affect the child.

The High Court judgment, In Re E’s Application, issued in June 2004, 
found that there had not been any breach of any of the provisions of the 
European Convention on Human Rights.30 In terms of Article 2, the Court 
considered that, although the child may have felt that her life was threatened, 
it had not been proved that the authorities knew or ought to have known 
at the time of the existence of a real and immediate risk to the applicants 
life. The judge was not prepared to hold that the ‘indignities, threats and 
naked intimidation” to which the applicant was subjected did not amount to 
inhuman or degrading treatment, but considered that the policing strategy 
was within the range of reasonable responses. The court acknowledged that 
the police had to take into account the fact that a dispersal of the protestors 
might have been the ‘catalyst for widespread unrest elsewhere’. The judge 
also considered that there had been no breach of Article 2 of the First 
Protocol as the children had not been denied their education ‘because of 
the sterling efforts of the parents and dedication of the teachers led by their 
admirable principal.’ Finally, the court did not consider that there had been 
a breach of Article 3 of the UNCRC as it had not been established that the
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police had not made the children’s interests a primary consideration when 
determining their response. The judgment is disappointing from a childrens 
rights perspective. While the judge was unequivocal in his condemnation 
of the protests, describing it as ‘one of the most shameful and disgraceful 
episodes in the recent history of Northern Ireland’, he refused to question 
the legitimacy of the policing strategy. While the incident was primarily 
concerned with ensuring that children could get to school safely, the court 
case focused on the policing response, an area where the courts have always 
been reluctant to substitute their judgment for that of those charged with 
keeping the peace.

3. Conclusions and assessment of the prospects for the
RIGHT TO EDUCATION

Beyond the application of Campbell and Cosans v United Kingdom, and 
the ensuant abolition of corporal punishment, the ECHR has not had any 
direct impact on the operation of schools in Northern Ireland in terms of 
litigation. None of the domestic cases in which the ECHR has been cited 
have been successful in the Northern Ireland courts. However, this is not to 
say that it has not been influential in other ways. One of the outcomes of the 
Belfast Agreement has been a higher profile for human rights generally and, 
in particular, active steps to mainstream human rights consideration in policy 
development. The Belfast Agreement was founded include ‘the protection 
and vindication of the human rights of all’ and ‘partnership, equality and 
mutual respect’31 The Northern Ireland Act 1998 (‘the 1998 Act’) , which 
implements the Belfast Agreement, contains a number of provisions 
intended to ensure compliance with a range of international human rights 
standards. For instance, primary responsibility for ensuring ‘the adequacy 
and effectiveness in Northern Ireland of law and practice relating to the 
protection of human rights’ is vested in a new body, the Northern Ireland 
Human Rights Commission (‘the NIHRC’).32

From the outset, the NIHRC has made education one of its priority areas, 
highlighting the human rights implications of all new proposals for change 
affecting schools. For example, one of the most contentious areas, mentioned 
earlier in this chapter, is the application of school admissions policies. In 
2001 the Northern Ireland Human Rights Commission published a report 
on admissions to post-primary schools.33 This reviewed the admissions 
criteria used by schools and highlighted a number of criteria which gave
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cause for concern from a legal and/or human rights perspective. For 
instance, one criterion which is commonly used by secondary schools is a 
criterion which prioritises children on the basis of their levels of attendance 
at primary school. From a human rights and/or equality perspective, the 
criteria might be applied in such a way as to discriminate against children 
with disabilities or on the basis of race. Irish Traveller children in particular 
are likely to be disadvantaged by the application of this type of criterion. 
There is also concrete evidence linking poor attendance at school with socio
economic status which might be sufficient to sustain an argument under 
Article 14 of the ECHR.34 In response to the Northern Ireland Human 
Rights Commission’s report, the Department set up a Working Party which 
provided revised guidance to schools on admissions criteria. Most schools 
have now revised their criteria in response to this. In this case, it was been 
human rights-informed research and policy rather than litigation which has 
been the key driver for change in this area.

While the ECHR is widely used to inform policy development within 
education, it is generally recognised that its potential for effecting change 
within divided societies, such as Northern Ireland, is very limited. It has 
long been apparent that the ECHR is outdated in a number of key respects. 
However, its limitations are all the more visible when it used as a benchmark for 
rights in societies in which there are entrenched social and political divisions. 
Particular weaknesses lie in its lack of attention to socio-economic rights, the 
limited application of its anti-discrimination protections in Article 14, and 
its failure to address group rights. These limitations were identified as part 
of the negotiations in the Belfast Agreement with the result that the NIHRC 
was given the task of formulating a Bill of Rights for Northern Ireland. The 
Bill of Rights is intended to supplement the rights in the ECHR to reflect the 
particular circumstances of Northern Ireland. The Belfast Agreement suggests 
that two issues, both of which have potential ramifications for education, 
require particular consideration in the context of a new Bill of Rights. The 
first is an obligation on government and public bodies to ‘respect on the 
basis of equality of treatment, the identity and ethos of both communities 
in Northern Ireland’. Secondly, the NIHRC was asked to consider the need 
for ‘a clear formulation of the rights not to be discriminated against and to 
equality of opportunity in both the public and private sectors’.

d he NIHRC made its initial recommendations for a new Bill of Rights 
for Northern Ireland in 200135 and revised them in response to public 
consultation in 2004.36 The NIHRC proposals contain a number of provisions,
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which, if implemented, would extend education rights.3' For instance, the 
NIHRC has proposed that the state shall ‘respect the right of parents to 
choose for their children schools with a particular religious ethos, education 
in integrated schools, education in Irish-medium schools or education 
specialising in the needs of children with disabilities, bearing in mind the 
best interests of the child and the competence of the child to decide for him- 
or herself in accordance with his or her age, maturity and understanding’.38 
This has obvious similarities with the second sentence of Article 2 of the 
First Protocol of the ECFiR. However, it includes additional references to 
integrated and Irish Medium education because of the limited interpretation 
of the term ‘religious and philosophical convictions’ adopted by the European 
Court of Human Rights.’ The provision reflects the considerable influence 
of the Catholic-maintained, integrated and Irish-medium sectors in the 
consultation process and, if implemented, would exert additional pressure 
on the authorities to take parental demand for such education into account 
when making decisions on the future development of educational provision. 
The NIHRC has also made proposals for an extended anti-discrimination 
clause and proposed that “no individual shall be denied admission to any 
educational establishment receiving state funding on any of the grounds” in 
the proposed new equality provision.39

It remains to be seen whether the Bill of Rights will actually make it into 
legislation. Its future is far from certain. There has been a significant level 
of complaint about specific aspects of the proposals, particularly from the 
Unionist (Protestant) community.40 It is difficult to see how they might be 
engaged in the process and more difficult still to see how the Bill of Rights 
might be implemented if it is not broadly acceptable to both sides of Northern’s 
Ireland’s religious divide. At the time of writing, there are ongoing attempts 
to reach a political accommodation which will restore power to the Assembly 
and secure other key elements of the Agreement, including the Bill of Rights. 
If it does go ahead, even in a more limited form, Northern Ireland could be 
at the forefront of human rights protection in education in Europe, offering 
some unique solutions to the problems which emerge from inter-group 
religious conflicts in the area of education.
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This article provides a children’s rights critique of the concept of ‘pupil voice’. The analysis is 
founded on Article 12 of the United Nations Convention on the Rights of the Child, which gives 
children the right to have their views given due weight in all matters affecting them. Drawing on 
research conducted on behalf of the Northern Ireland Commissioner for Children and Young 
People, the article assesses some of the barriers to the meaningful and effective implementation of 
the right within education. It is argued that the phrases which are commonly used as abbreviations 
for Article 12, such as ‘pupil voice’, have the potential to diminish its impact as they provide an 
imperfect summary of the full extent of the obligation. The article proposes a new model, which 
has four key elements, for conceptualising Article 12—Space, Voice, Audience and Influence.

Introduction

The concept of ‘pupil voice’ has received increasing attention in the past decade, a 
development which is often attributed to the ratification of the United Nations 
Convention on the Rights of the Child (UNCRC) (e.g. Noyes, 2005, p. 533). The 
relevant provision of the UNCRC is Article 12, a right which is referred to often by 
policy makers and academics but which is rarely cited in its entirety. The full text of 
Article 12 reads as follows:

1. States Parties shall assure to the child who is capable of forming his or her own views 
the right to express those views freely in all matters affecting the child, the views of the 
child being given due weight in accordance with the age and maturity of the child.

2. For this purpose, the child shall in particular be provided the opportunity to be heard 
in any judicial and administrative proceedings affecting the child, the views of the child 
being given due weight in accordance with the age and maturity of the child.
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Freeman (1996, p. 37) has observed that Article 12 is significant ‘not only for what it 
says, but because it recognises the child as a full human being with integrity and 
personality and the ability to participate freely in society’. It was partly as a result of 
this that Article 12 became one of the most controversial provisions of the UNCRC 
during the drafting process. Its perceived potential to undermine adult authority was 
a key reason why the United States did not ratify the Convention (Kilbourne, 1998). 
However, Article 12 was embraced unambiguously by the UK Government, which is 
therefore legally obliged to give effect to it in full. In spite of this, there is a 
recognised gap between the UK’s international commitments and what happens in 
practice in relation to educational decision making. Compliance with the UNCRC is 
monitored by the United Nations Committee on the Rights of the Child (‘The 
Committee’), a group of independent international experts on children’s rights 
(Lansdown, 2000). The Committee publishes periodic reports on individual states 
which highlight breaches of the UNCRC and makes recommendations to secure 
further compliance. In its first periodic report on the UK in 1995, the Committee 
criticised the failure to solicit schoolchildren’s views in relation to issues such as sex 
education and school exclusions (p.3). In 2002, the Committee documented its 
concern that ‘in education, schoolchildren are not systematically consulted in 
matters that affect them’, and recommended that the UK Government should ‘take 
further steps to promote, facilitate and monitor systematic, meaningful and effective 
participation of all groups of children in society, including in school, for example, 
through school councils’ (p. 7).

The Committee’s criticisms are supported by the findings of a research project 
conducted on behalf of the Northern Ireland Commissioner for Children and Young 
People (NICCY) (Kilkelly et ai, 2005). The research, a large-scale audit of 
children’s rights in Northern Ireland, evaluated the law, policy and practices which 
impact on children’s lives against the standards in the UNCRC and other 
international human rights covenants. The main aim of the research was to identify 
areas where children’s rights were ‘ignored or underplayed’. The research process 
was divided into six core themes: implementation; family life and alternative care; 
education; play and leisure; health, welfare and material deprivation; and criminal 
justice and policing. The author of this article was a member of the interdisciplinary 
team which was commissioned to carry out the research and this chapter 
incorporates reference to some of the key findings within the sub-theme of 
‘education’.

A range of data collection methods was employed. These included: an extensive 
review of existing research relating to children in Northern Ireland; documentary 
analysis of law and government policies; and focus groups and interviews with over 
350 policy makers, professionals, practitioners and volunteers representing a range 
of child, youth and related organisations and agencies throughout Northern Ireland. 
Interviews were conducted with representatives from all of the main educational 
organisations in Northern Ireland. Each adult participant, irrespective of their 
particular sector or background, was asked a series of questions across all of the 
research themes, including education. In keeping with the Commissioner’s statutory
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remit, and for the research to be as current and inclusive as possible, children and 
young people from across Northern Ireland were also invited to participate in the 
research. In total, 1064 schoolchildren from 27 schools contributed to the research 
through drawing pictures, writing stories, designing posters or undertaking tasks 
which were appropriate to their level of understanding. This included children in 
mainstream schools, special schools and Irish medium schools. However, in 
recognition of the fact that not all children could be accessed through schools 
and, given that pupils might, for various reasons, be unwilling to disclose sensitive 
information about their lives in a classroom setting, over 100 children and young 
people were interviewed outside formal school environments.

One of the main findings of the NICCY research was that not having a say in the 
decisions made about them was the single most important issue to children in 
Northern Ireland (Kilkelly et al., 2005, p. xxii). The conclusion that children’s views 
were not sought or listened to or, worse, that they were afforded only minimalist, 
tokenistic opportunities to participate and engage with adults, was a theme which 
permeated all aspects of the research study. Examples of violations of Article 12(1) 
were peppered throughout children’s experience of family, health, education, play 
and leisure, and youth justice and policing. There was no other issue that was so 
commonly and widely identified by children and young people and the adults who 
work with and for them. A total of 903 submissions related to children and young 
people’s experiences at school. Over 50% of these were categorised under the theme 
of‘not having a say’ in decisions ( p. 186).Typical remarks from children and young 
people included the following:

Sometimes school can get on my nerves cause I don’t think children get enough respect
from teachers and caretakers and I think some children are scarred [sic] about speaking
their mind in case they get shouted at. (Girl, aged 11 years) ( p. 186).

Pupils don’t really have a say in school. Teacher’s opinions always come first. (Girl,
aged 14) ( p. 186).

The NICCY findings echo those of previous studies which have investigated 
children’s experience of their rights. For example, Morrow (1999, p. 166) observed 
that the issues which most concerned children and young people ‘appeared to be 
more concerned with the everyday, even mundane problems of being accorded little 
dignity or respect, and having little opportunity to simply have a say and contribute 
to discussions’.

Barriers to the implementation of Article 12

In practice, children’s enjoyment of Article 12 is dependent on the cooperation of 
adults, who may not be committed to it or who may have a vested interest in not 
complying with it. Adult concerns tend to fall into one of three groups: scepticism 
about children’s capacity (or a belief that they lack capacity) to have a meaningful 
input into decision making; a worry that giving children more control will undermine 
authority and destabilise the school environment; and finally, concern that
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compliance will require too much effort which would be better spent on education 
itself. In recent years, there has been much valuable work which has addressed these 
concerns and identified the benefits of consulting with children; in particular the fact 
that it improves teaching and learning and fosters a more democratic school ethos 
(Flutter & Ruddock, 2004). There is also a growing body of publications identifying 
models of best practice for engaging with children (for example, McBeath et al, 
2003).

One of the ongoing obstacles to the successful implementation of Article 12 is that 
there is a limited awareness of the provision itself. This was apparent during the 
interviews with the professionals working with and for children conducted as part of 
the NICCY research. While many interviewees acknowledged the desirability of 
consulting with children as a matter of good practice, few were aware of the existence 
or scope of Article 12. This is in itself indicative of a breach of Article 42 of the 
UNCRC, which requires States Parties to: ‘make the principles and provisions of the 
Convention widely known, by appropriate and active means, to adults and children 
alike’. The Committee has observed that:

if the adults around children, their parents and other family members, teachers and 
carers do not understand the implications of the Convention, and above all its 
confirmation of the equal status of children as the subjects of rights, it is most unlikely 
that the rights set out in the Convention will be realised for many children. (2003, para.
66)

In view of this, the Committee has recommended that initial and in-service training 
for teachers and others working with children should be ‘systematic and ongoing’ 
and should ‘increase knowledge and understanding of the Convention and 
encourage active respect for all its provisions’ ( 2003, para. 53).

There is a need for a greater awareness of the fact that respecting children’s views 
is not just a model of good pedagogical practice (or policy making) but a legally 
binding obligation. As a minimum, those working in the education sector need to 
know that Article 12 exists, that it has legal force, and that it applies to all 
educational decision making. Moreover, one of the factors which continues to hinder 
the full realisation of this right is that the precise remit of the Article is not yet fully 
understood. In fact, I would argue that Article 12 is one of the most widely cited yet 
commonly misunderstood of all of the provisions of the UNCRC. It is often 
mentioned under the banner of ‘the voice of the child’, or ‘pupil voice’, as it is more 
commonly referred to in education. Other abbreviations include: ‘the right to be 
heard’, ‘the right to participate’ and/or ‘the right to be consulted’. While these 
provide a convenient shorthand which helps to avoid the use of Article 12’s long- 
winded and somewhat awkward construction, each has the potential to diminish its 
impact as they convey an imperfect summary of what it requires.

The commonly used abbreviations sideline consideration of key elements of 
Article 12; for example, that it applies to ‘all matters affecting the child’. McGoldrick 
(1991, p. 141) has pointed out that this phrase does not restrict application to those 
matters in which the child has a specific right since a suggested amendment to this 
effect was not accepted during the drafting process. The significance of an informed
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understanding of this phrase cannot be underestimated since a conservative 
interpretation can effectively shut down the application of Article 12. The obvious 
starting point would be to ask children themselves whether the matter affects them. 
In spite of this, decisions that an issue does not affect a child without having first 
sought the child’s view as to whether or not they consider that it will have an impact 
on them appear to be commonplace. If Article 12 is to be implemented fully in the 
UK’s schools, action needs to be taken to ensure that children are involved at each of 
the stages at which decisions are made which will ultimately impact on the child in 
the classroom. These can be categorised into: (i) when decisions are being made 
which impact on individual pupils; (ii) when school and classroom policies are being 
developed; and (iii) when government policy/legislation on education is determined. 
The Committee has emphasised that Article 12 not only applies to all levels of 
decision making, but requires ‘consistent and ongoing arrangements’ to ensure that 
it is implemented effectively (2003, para. 12.).

A new model for understanding Article 12

In a thematic review of the area, Noyes observed that ‘both the term pupil and voice 
need careful critique’ (2005, p.533). In a similar vein, Roche (1999, p.489) has 
warned that the language of children’s participation can be ‘cosy’ and has suggested 
that we need to be more critical of the circumstances in which children are asked to 
participate in decision making. This ‘cosiness’ is manifest in the phrases which are 
widely used to describe Article 12 of the UNCRC, most particularly the popular 
notion of ‘the voice’ of the child/pupil. The widespread use of such terms is in 
danger of creating a type of ‘chicken soup’ effect—where children’s voice is held out 
as an unquestionable good to be endorsed by all, a common, if somewhat dangerous 
side effect of children’s rights discourse (Sloth-Nielsen, 1996, p.337). One of the 
inherent difficulties with this is that the initial goodwill can dissipate when the 
rhetoric needs to be put into practice, especially when the effect of this is to challenge 
the dominant thinking, generate controversy or cost money. The fact that adults can 
find compelling reasons for not giving children’s views due weight strengthens the 
case for the discourse on pupil voice to be firmly located within the framework of 
children’s rights. The practice of actively involving pupils in decision making should 
not be portrayed as an option which is in the gift of adults but a legal imperative 
which is the right of the child.

Thus, while there is widespread support for the practice of consulting with pupils, 
this may be based on an understanding of children’s rights which does not always 
match up to Article 12. In the light of this, I propose a new model for 
conceptualising Article 12 which attempts to capture more fully the true extent of 
the UK’s legal obligations to children in terms of educational decision making. 
Article 12 has two key elements: (i) the right to express a view, and (ii) the right to 
have the view given due weight. Neither is absolute: the text of Article 12 contains 
additional phrases which both qualify and expand the application of each of the twin 
elements of the provision. Moreover, Article 12 cannot be viewed in isolation, as is
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often the case in academic discussion about children’s participation in decision 
making. A practical consequence of the indivisibility, interdependence and 
interconnectedness of all human rights is that the meaning of individual provisions 
of the UNCRC can only be understood when they are read and interpreted in 
conjunction with the other rights protected in the Convention.

Having analysed the various provisions of the UNCRC in the light of children and 
young people’s experience of involvement in decision making as it emerged in the 
NICCY research, I am suggesting that there is a need for a new means of 
communicating the legal and human rights imperative in Article 12 of the UNCRC. 
With this in mind, it is proposed that the successful implementation of Article 12 
requires consideration of the implications of four separate factors: Space, Voice, 
Audience and Influence. These concepts and their relationship with the two main 
strands of Article 12 and other relevant UNCRC provisions are represented in 
Figure 1.

UNCRC

Article 13 
Right to 

Information

Article 5
Right to Guidance 

from Adults

Figure 1. Conceptualising Article 12
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This model provides a new way of conceptualising Article 12 of the UNCRC 
which is intended to focus decision makers on four elements of the provision:

• Space: Children must be given the opportunity to express a view
• Voice: Children must be facilitated to express their views
• Audience: The view must be listened to.
• Influence: The view must be acted upon, as appropriate.

The model reflects the fact that these elements are interrelated. In particular, there is a 
significant degree of overlap between: (a) space and voice, and (b) audience and 
influence. Secondly, it depicts the fact that Article 12 has an explicit chronology. The 
first stage is ensuring the child’s right to express a view. Following on from this is the 
child’s right to have the view given due weight. However, in recognition of the fact that 
the decision-making processes are rarely static, the model acknowledges that, once the 
child is informed of the extent of influence, the process may begin again. Finally, the 
model represents the fact that Article 12 can only be understood fully when it is 
considered in the light of other relevant UNCRC provisions; in particular: Article 2 
(non-discrimination); Article 3 (best interests); Article 5 (right to guidance); Article 13 
(right to seek, receive and impart information); and Article 19 (protection from abuse).

The model unpacks the legal implications of Article 12 by highlighting and 
analysing the meaning of each of the specific phrases contained within Article 12. In 
doing so, my analysis draws primarily on the text of the UNCRC and the General 
Comments and Concluding Observations of the UN Committee on the Rights of the 
Child, which, in the absence of a court-based right of individual petition, are the main 
jurisprudential source for the UNCRC. At the outset it is acknowledged that 
international human rights law is not meant to be interpreted literally, as is often the 
case with the domestic law of the UK, but rather teleologically (i.e. within the broad 
spirit and intention of those who drafted it). Nonetheless, the text of Article 12 is a 
deliberate product which represents the hard-won consensus of the global community. 
One of the knock-on effects of this careful deliberation is that the right is relatively 
convoluted. It does not ‘trip off the tongue’ and it is not easily recalled verbatim. 
However, while there is an obvious need for a shortened version of the text, there is a 
danger that the full import of the obligation may be lost in the current abbreviations, 
irrespective of how catchy and convenient these are in practice. The model proposed 
constitutes an attempt to provide a practical precis of Article 12 which condenses the 
wording of the provision without sacrificing its scope and meaning.

Space

A prerequisite for the meaningful engagement of children and young people in 
decision making is the creation of an opportunity for involvement—a space in which 
children are encouraged to express their views. Article 12 requires states to ‘assure’ 
to the child the right to express their views. The use of the word ‘assure’ rather than 
the more diluted phrases such as ‘take appropriate measures to ensure’ or ‘use their 
best efforts to ensure’ which appear elsewhere in the UNCRC indicates a positive
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obligation to take proactive steps to encourage children to express their views; that 
is, to invite and encourage their input rather than simply acting as a recipient of 
views if children happen to provide them. An important first step is that children are 
asked which matters they consider impact on them, and how (or indeed whether) 
they would like to be involved in influencing the outcome of the decision. Children 
complain that the issues which they are allowed to influence are predetermined by 
adults and that, in school councils, for example, the issues which they get to discuss 
are predetermined by teachers. One young person in the NICCY research described 
her experience on the student council as follows:

As soon as you got in, it was just like you got handed the minutes from the last meeting 
and you had to talk about this and this and it was mainly about the canteen and stuff and 
you didn’t really get the opportunity to bring anything up. (Kilkelly et al, 2005, p. 187)

Equally, children should be asked whether or not they wish to participate in decision 
making. Article 12 is a right (not a duty) to express a view and there will be occasions 
when children and young people will not want to be involved. This too should be 
respected. Children’s reasons for not wishing to express a view will be varied. One 
group of marginalised young people declined to be involved in the NICCY research, 
citing a form of ‘consultation fatigue’. They had grown tired of responding to 
government consultations with children and young people which had brought little 
tangible benefit to their daily experience.

The space offered to children to participate must be a safe space. Article 19 of the 
CRC gives children the right to be protected from abuse. Children must therefore be 
able to express their views without fear of rebuke or reprisal. This is particularly 
important within school contexts where children may face the consequences of 
having spoken out on a daily basis. In the NICCY research, many of the children’s 
responses indicated that, when they offered their views in school, they were 
perceived to be challenging the teacher’s authority (Kilkelly et al., 2005, p. 186). 
This concern was echoed in focus groups with key professionals. For example, one 
education welfare officer commented:

Sometimes children feel that they don’t have the right to question teachers’ behaviour.
If they question something, they are said to be cheeky or emotionally difficult. They are 
not sure how to present themselves or how they should ask questions without being 
cheeky or whatever. (Kilkelly et al, 2005, p. 186)

Children’s perspectives should be viewed as an integral part of school discourse 
rather than an attempt to undermine authority. However, if children are to speak 
‘freely’, it will also in certain instances require the development of mechanisms (such 
as e-consultation devices) which enable children to express their views anonymously.

The space must also be inclusive. It is important that the views of a diverse range 
of children are sought and that participation is not just afforded to the articulate and 
literate (Flutter & Rudduck, 2004, p. 137). Article 2 of the UNCRC requires states 
to ensure that Article 12 is secured: ‘to each Child within their jurisdiction without 
discrimination of any kind, irrespective of the child’s or his or her parent’s or legal 
guardian’s race, colour, sex, language, religion, political or other opinion, national, 
ethnic or social origin, property, disability, birth or other status’. The need to secure
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the participation of disadvantaged and marginalised children and young people has 
been emphasised by the United Nations General Assembly (2002) on the basis that 
it is necessary to build their self-esteem and to prepare them to take responsibility for 
their own lives. Moreover, the Committee has stressed the particular need to 
guarantee the participation of children with disabilities on the basis that these 
children may suffer a ‘double denial’ of their right because of ‘an even deeper 
inability to accept the child’s competence’ (1997, para. 334).

Voice

Article 12 gives children a right to express their views. However, this right is not 
confined to Article 12, nor indeed the UNCRC. It is afforded to all human beings 
(young and old) in a range of international human rights instruments including the 
Universal Declaration on Human Rights. The only stipulated restriction on the right 
within Article 12 is that it is afforded to a child ‘who is capable of forming his or her 
own views’. While there may be an element of uncertainty about what constitutes the 
capacity to form a view, a major difficulty is that this phrase often disappears in 
discussion about Article 12, replaced by a more general assumption that the right is 
dependent upon the child’s ‘capacity’. There may be a misperception that the right 
to express a view is somehow dependent on ‘the age and maturity of the child’. This 
phrase, which can obviously limit the application of the right, only applies to the 
second part of Article 12(1) (the obligation to give views due weight). Children’s 
right to express their views is not dependent upon their capacity to express a mature 
view; it is dependent only on their ability to form a view, mature or not.

Article 12 stipulates that children should be assured the opportunity to express 
their views ‘freely’. Children in the NICCY research complained that their teachers 
did not encourage them to express their opinions. One of the most commonly voiced 
concerns was that their teachers were always ‘shouting at them’, an environment 
which is clearly not conducive to eliciting views and encouraging a two-way dialogue 
(p. 183). One child caricatured this in a drawing, reproduced in Figure 2.

In some cases, children will need the help of others in order to form a view. Article 
5 of the UNCRC gives children the right to receive guidance and direction from 
adults in the exercise of their Convention rights, including Article 12. During the 
United Nations Special Summit on Children’s Rights in 2002, children and young 
people identified a range of prerequisites to meaningful and effective participation, 
including: sufficient time to understand the issues; access to child-friendly 
documentation and information; capacity building with child-led organisations; 
and training for adults to overcome their resistance to children’s involvement 
(Bennett Woodhouse, 2003). They also made specific suggestions as to how best to 
involve younger children through the organisation of fun activities such as plays, 
puppet shows, videos and drawing projects. This accords with Article 13 of the 
UNCRC, which states that children’s right to freedom of expression includes a right 
to impart information ‘either orally, in writing or print, in the form of art, or through 
any other media of the child’s choice’.
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Figure 2. ‘I am always right’

The need for representation in relation to judicial and administrative proceedings 
is acknowledged explicitly in Article 12(2). Freeman (2000, p. 288) has identified a 
number of limitations with this provision, including the fact that it does not require 
separate representation from the child’s parent and that it is qualified by the phrase 
‘in a manner consistent with the procedural rules of natural law’. However, the fact 
that judicial and administrative proceedings are considered to be a particular 
example of an instance in which there may be a need for representation and 
advocacy does not preclude the need for it elsewhere. Moreover, it is recognised that 
in other instances, children may need practical assistance to communicate their 
views, for example, through assistive technology or through the use of interpreters.

Audience

Article 12 requires children’s views to be given ‘due weight’. While most of the other 
UNCRC provisions have their roots in preceding human rights covenants, this 
aspect of Article 12 does not have an obvious ancestry. While adult human beings 
have a right to express their views, they do not have a right to have them given 
weight, except perhaps indirectly in election processes. Implicit within the notion of 
due weight is the fact that children have a right to have their views listened to (not 
just heard) by those involved in the decision-making processes. One of the themes 
which emerged in the NICCY research was that many children did not have the 
sense that their views were listened to at school. Typical comments were as follows:

Some teachers get on to you without listening to what you are saying. (Young person in 
focus group) (Kilkelly et al., 2005, p. 181)

The need for adults to receive training in the skills of active listening has been widely 
acknowledged. Moreover, there is growing recognition of the fact that children
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express their views in a variety of ways, not all of which are verbal. The Committee 
on the Rights of the Child has observed that younger children, for example, ‘make 
choices and communicate their feelings, ideas and wishes in numerous ways, long 
before they are able to communicate through the conventions of spoken or written 
language’ (2005, para. 11). Effective ‘listening’ may also involve ‘looking’ (Lancaster 
& Broadbent, 2003). For example, recent research has shown that babies who were 
born prematurely are able to express their views about the issues of most concern to 
them and are therefore capable of exercising their rights under Article 12 (Alderson 
et ai, 2005). Training in ‘listening’ skills should take appropriate account of the 
range of non-verbal ‘cues’ which children deploy when they are expressing 
themselves. The Committee has emphasised that in the case of younger children 
(which it defines as those up to eight years of age), the achievement of participation 
rights ‘requires adults to show patience and creativity by adapting their expectations 
to a young child’s interests, level of understanding and preferred ways of 
communicating’ (2005, para. 11(c)).

Even where there is no doubt about the child’s view on an issue, there is no 
guarantee that their views will be communicated to or taken on board by those adults 
who are in a position to give them effect. This would suggest the need to ensure that 
children at least have a ‘right of audience’—a guaranteed opportunity to 
communicate views to an identifiable individual or body with the responsibility to 
listen. The discussion which takes place at school councils is a good example. 
Previous research has indicated that the existence of a school council is not in itself a 
guarantee of rights (Wyse, 2001). Pupils complain that their views are not 
communicated to those who have ultimate influence over decision making and that 
nothing ever changes as a result (Alderson, 2000). While it is not possible to ensure 
specific outcomes from these processes, it is possible to prescribe the formal 
channels of communication for the child or young person’s views. This could be a 
requirement that the minutes of school councils are tabled for discussion at the 
meetings of boards of governors or that student representatives are members of the 
governing body (see, for example, Hallgarten et al, 2004). Likewise, formal rights of 
audience could also be integrated into exclusion and special education processes as 
well as the meetings of local education authorities and departmental working groups.

Influence

States Parties are required to ensure that children’s views are given ‘due weight in 
accordance with their age and capacity’. The Committee has warned that ‘appearing 
to “listen” to children is relatively unchallenging; giving due weight to their views 
requires real change’ (2003, para. 12). At some point, attention needs to focus on 
the extent of influence; what constitutes the ‘due’ in the ‘due weight’. The fact that 
this is explicitly linked to the ‘age and maturity’ of the child and that this is usually 
dependent on adults’ perceptions of children’s capacity is what makes this aspect of 
Article 12 so complex. For example, there is a danger that the adults who act as 
gatekeepers to Article 12 rights may decide that children are not sufficiently mature
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to express a view, a decision which may well fly in the face of research which 
indicates that children are more capable than adults give them credit for and that 
their capacity for decision making increases in direct proportion to the opportunities 
offered to them (Alderson & Goodwin 1993; De Winter, 1997).

Applying the provision in the spirit and context in which it was drafted would 
require an interpretation that is generous and child-empowering rather than negative 
and opportunity-restricting. Support for this can be drawn from Article 5 of the 
UNCRC, which requires adults to provide children with guidance and direction in 
line with their evolving capacities. The Committee (2005, para. 14) has said:

Evolving capacities should be seen as a positive enabling principle. It should not be 
interpreted as an endorsement of authoritarian practices that restrict children’s 
autonomy and self-expression and which have traditionally been justified by appealing 
to children’s relative incompetence and their need for socialisation.

Article 3 of the UNCRC, which requires children’s best interests to be ‘a primary 
consideration’ in all decisions affecting them, is also of significance. The Committee 
has recognised that young children, in particular, are reliant on others to assess and 
represent their rights and best interests in relation to the decisions that affect their 
welfare, ‘while taking account of their views and evolving capacities’ (2005, para. 
10). There is obvious potential for tension and conflict in the operation of Article 3 
and Article 12. However, while children’s best interests must be a primary 
consideration, their right to have their views given due weight cannot be abandoned 
on the basis that the adults in their lives know what is best for them. Children’s rights 
theorists have reflected for some time about the legitimate limits to children’s 
autonomy, concluding that it should only be restricted where the child’s preferred 
course of action denies the child a right to an ‘open future’ (Feinberg, 1980), 
interferes with their development interests (Eekelaar, 1986) or restricts their life 
choices in an irreparable way (Freeman, 1996).

One of the most common and cogent criticisms levelled at Article 12 is that it is 
easy for adults to comply with the various outward signs of consultation and 
ultimately ignore children’s views. Tokenistic or decorative participation is not only 
in breach of Article 12 but can be counterproductive. For example, Alderson (2000) 
found that tokenistic school councils had as much or more negative impact than 
having no council at all. Various models have been developed which can be used to 
distinguish meaningful involvement from ‘tokenism’ or ‘decoration’, most notably 
Hart’s ladder of participation (Hart, 1992). The challenge is to find ways of ensuring 
that adults not only listen to children but that they take children’s views seriously. 
While this cannot be universally guaranteed, one incentive/safeguard is to ensure 
that children are told how their views were taken into account. Often children are 
asked for their views and then not told what became of them; that is, whether they 
had any influence or not. For example, one group of young people who took part in 
the NICCY research complained about the lack of feedback after they had 
participated in various consultations. One commented:

That happens over and over again that all this stuff is going to happen and you never 
hear about it again, (p. 43)
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Children and young people should be told what decision was made, how their views 
were regarded and the reasons why action has proceeded in a certain way. While the 
implementation of Article 12 cannot be guaranteed, it can be monitored. It is 
possible to implement procedural safeguards which make the process more open and 
transparent and which create the conditions in which it makes it uncomfortable for 
adults to solicit children and young people’s opinions and then ignore them. 
Securing change requires a culture shift in school life in which children’s views are 
not just valued and respected but seen to be integral and embedded within decision 
making (Sinclair, 2004). In the long term this will only be brought about through 
awareness raising and training which should in turn result in revised policies and 
practices being implemented in schools. The hope is that the benefits which accrue 
will be sufficiently evident to convince those who are currently resistant to a 
children’s rights approach.

Finally, it is worth highlighting the fact that Article 12 includes the possibility that 
the child’s views will fully determine the issue in certain instances. Discussions about 
children’s rights under Article 12 often proceed with the assumption that there will 
always be some level of adult input. Inherent within notions of ‘consultation’ and 
‘participation’ is the implication that the decision will always lie, at least in part, with 
an adult or adults. The reality is that Article 12 must be interpreted in conjunction 
with Article 5 of the UNCRC (which states that adults’ right to provide ‘appropriate 
direction and guidance’ in the exercise by the child of the rights in the Convention 
must be carried out in ‘a manner consistent with the evolving capacities of the 
child’). The import of Article 5 is that the adults’ right to provide guidance wanes as 
the child matures and may eventually cease. Moreover, there are several other 
UNCRC rights, such as the right to freedom of conscience (Article 14) and 
association (Article 15) which can be exercised independently by a mature child. In 
some decisions, at some point, the adults’ views may be irrelevant and the child’s 
view should prevail. In instances such as these, notions of ‘consultation’ and 
‘participation’ are effectively redundant.

Conclusion

The significance of Article 12 for education cannot be understated. In its General 
Comment on the Aims of Education (2001), the Committee observed that:

Children do not lose their human rights by virtue of passing through the school gates. 
Thus, for example, education must be provided in a way that respects the inherent 
dignity of the child and enables the child to express his or her views freely in accordance 
with Article 12(1) and to participate in school life.

A strong case has been made for the increased involvement of children and young 
people in decision making in education from both a citizenship perspective (Devine, 
1998; Roche, 1999) and an educational benefits perspective (Flutter & Ruddock, 
2004). From a human rights perspective, the arguments are equally, if not more, 
compelling. Compliance with Article 12 will not only foster a positive school ethos 
and produce better citizens, it is a legal and moral imperative.
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Article 12 can make a unique and powerful contribution to the creation of a 
children’s rights culture in schools. It is in many respects a barometer for children’s 
rights since, when it is implemented effectively, other rights fall into place naturally. 
The right to education acts as a multiplier of rights—increasing a person’s capacity 
to enjoy all other rights when it is fully protected. Article 12 has similar 
transformative potential: it is difficult to imagine egregious breaches of children’s 
rights in situations where they have been fully and effectively involved in determining 
the outcome of the decisions which affect them. For example, children and young 
people knew that the use of corporal punishment in schools infringed their 
fundamental rights to dignity and equality long before it became the accepted 
wisdom amongst the majority of adults. In truth, the strongest argument for 
guaranteeing the implementation of this right derives from its capacity to harness the 
wisdom, authenticity and currency of children’s lived experience in order to effect 
change. Young people are quick to grasp the wider benefits of pupils being given 
greater influence over the things which affect them in schools. For example, one 
young person in the NICCY research offered the following advice on reducing 
disaffection with school:

We need to be able to leave our books in school, have longer lunches and breaks and 
better sporting equipment. By applying some of the above points to school, it would 
make school more enjoyable and maybe would encourage kids to stay in school and not 
go on the beak and they would get on better with the teachers. (Kilkelly et al., 2005,
P-191)

While the case for increased compliance with Article 12 of the UNCRC is 
compelling, some children’s rights activists take the approach that compliance 
should not have to be justified at all. The reality is that the UK (along with every 
other established nation in the world bar one) has acknowledged that it is a 
fundamental human right and has made a public commitment to ensuring 
compliance. In truth, it could be queried why the benefits of involving children in 
decision making should have to be ‘sold’ to schools and the public authorities 
involved in education any more than the benefits of freedom from torture and the 
right to life. What cannot be queried is the ongoing need to publicise and explain the 
nature of the right itself. Not only is this an obligation on States Parties under Article 
42 of the UNCRC, but it is arguably all the more necessary when the provision in 
question is not only complex and multifaceted but runs counter to the instinct and 
interests of many of the adults who are key to securing the right.

Flutter and Rudduck have warned that we need to be wary about the ‘bandwagon’ 
appeal of concepts such as pupil voice, which can turn a new development into 
‘flavour of the month’ (2004, p. 138). One way of sustaining the existing momentum 
might be to reframe the discourse to reflect the fact that pupil involvement in 
decision making is a permanent, non-negotiable human right. This would require a 
concerted strategy to increase awareness about (and secure the implementation of) 
Article 12 of the UNCRC within the UK education system. This cannot be achieved 
without ongoing guidance and expertise from a variety of disciplines. There is a need 
for psychologists to provide insights into children’s capacity, sociologists to
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document the social impacts of compliance and non-compliance, and education
alists to identify the educational benefits and most effective practices within schools. 
Moreover, given that much of the existing work is carried out under the broad 
auspices of ‘children’s rights’, there is also a need for an informed legal perspective.

This article aims to contribute a critical legal and children’s rights perspective to 
the growing literature about ‘pupil voice’ in education. The focus on the legal 
imperative is intended to complement existing work within the field. Having 
analysed the text of UNCRC, it is apparent that some of the most commonly used 
concepts have the potential to dilute the impact of Article 12. Phrases such as ‘pupil 
voice’, ‘the voice of the child’, ‘the right to be heard’ and the ‘right to participate’ 
address specific elements of the provision, and, taken individually, are incapable of 
conveying the full extent of the right. The model proposed in this article—Space, 
Voice, Audience and Influence—conceptualises the distinct facets of Article 12 in a 
legally sound yet user-friendly format. It is offered as a potential model for informing 
understanding, developing policy and auditing existing practice.
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Children’s rights in action: using the 
UN Convention on the Rights of the 
Child as an auditing tool
Ursula Kilkelly and Laura Lund/

In 2005, the authors were part of a team which undertook research for the 
Northern Ireland Commissioner for Children and Young People into the areas 
in which children’s rights are being ignored or underplayed. The research used 
the United Nations Convention on the Rights of the Child 1989 (UNCRC) to 
create a set of benchmarks against which Northern Ireland law, policy and 
practice could be measured. While mainly successful, the process was 
problematic due to the fact that UNCRC provisions are loosely worded and 
ambiguous, and data on children’s lives are incomplete. However, lessons 
learned from this research can be used to address such problems and, more 
generally, to maximise the potential of the UNCRC in its use as an auditing 
tool. The experience also shows the importance of undertaking research in 
line with the principles and provisions of the CRC, in particular that it be 
inclusive and take into account the views of children and young people.

INTRODUCTION
he United Nations Convention on the Rights of the Child (UNCRC) was adopted by

• the General Assembly of the United Nations in 1989 and came into force in rapid 
time on 2 September 1990. Sixteen years later the UNCRC stands as the most highly 
ratified instrument in international law with the USA isolated as the principal dissenter 
from its widely accepted standards on children's rights.* 1 The UNCRC has received 
considerable academic attention in its relatively short life and there is a spectrum of 
opinion as to its ability to transform the childhood experience. While the Convention is 
widely regarded as the ‘touchstone for children’s rights throughout the world’2, most 
commentators have been guarded in their praise, presenting the UNCRC as an 
important, if somewhat limited, milestone on children's rights3; 'a statement of 
‘moderate rather than unduly ambitious standards of promotion and protection of the

* Dr Ursula Kilkelly, Senior Lecturer, Faculty of Law, University College Cork and Laura 
Lundy, Reader, School of Education, Queen’s University, Belfast.
The authors would like to dedicate this article to the memory of Nigel Williams, Northern Ireland's first 
Commissioner for Children and Young People.

1 S. Kilboume, 'The Wayward Americans - why the USA has not ratified the United Nations Convention 
on the Rights of the Child' [1998] CFLQ 243.

2 J. Fortin, Children’s Rights and the Developing Law (LexisNexis, 2nd edn, 2003), at p 49.
3 D. McGoldrick, The United Nations Convention on the Rights of the Child' (1991) 5 International 

Journal of Law and the Family 132, at p 132.
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rights of the child’4; and a ‘beginning, but only a beginning’.5 All commentators agree, 
however, that the issues of enforcement and implementation are key to maximising 
the Convention’s potential to improve the lives of children and young people 
worldwide.6

While theoretical analyses provide an insight into the potential benefits and 
limitations of the UNCRC, it is analysis of the Convention in practice that allows its 
true potential to change the lives of the world’s children to be understood. One use of 
the UNCRC that facilitates this understanding is its use as an auditing tool whereby its 
standards are used to children's rights-proof law and policy at domestic level. In 
2004-2005, the authors of this article were part of a multi-disciplinary team afforded 
the opportunity to test the UNCRC heuristically across all aspects of children’s lives in 
research conducted on behalf of the Northern Ireland Commissioner for Children and 
Young People. The research team was asked to conduct a children's rights audit of 
law, policy and practice in Northern Ireland in order to identify where children’s rights 
were being ignored and underplayed, and to assist the Commissioner in identifying the 
issues that should become his priorities for office. While the research has been 
published and its findings can be scrutinised in their own right,7 the objective of this 
article is to carry out an ex post facto critique of the process by which it was 
conducted.

The analysis begins with a description of the background to the research, focusing 
on its remit and the data collection methods employed. This is followed by a critique of 
three core, yet problematic, elements of the research process. The first of these is the 
substance of the UNCRC itself. While the comprehensive nature of the UNCRC was 
undoubtedly a benefit in conducting the research, shortcomings in its content caused 
problems when seeking to use its standards as an auditing tool. For example, not only 
are there clear gaps in the Convention’s coverage, but some of its provisions are too 
broadly worded to be meaningful. The second challenge in the auditing process 
related to the difficulties the team faced in accessing detailed and current information 
on children’s lives. Thus, even where the international standards are clear and 
unambiguous, their utility is reduced where the data on children’s lives is insufficient to 
draw accurate conclusions as to their observance. Finally, given that the team was 
also asked to identify, on the basis of the research, what the priorities should be for 
the Commissioner's office, the article describes the process by which breaches of 
children’s rights were prioritised and explores the challenge the team faced in its 
efforts to determine objective criteria which could be used for this purpose.

4 A. Lopatka, The Rights of the Child are Universal: The Perspective of the UN Convention on the 
Rights of the Child', in M. Freeman and P. Veerman (eds) The Ideologies of Children’s Rights 
(Martinus Nijhoff, 1992), at p 51.

5 M. Freeman, Taking Children’s Rights More Seriously1 (1992) 6 International Journal of Law and the 
Family 52, at p 71.

6 See for example, D. Fottrell, 'One Step Forward or Two Steps Sideways? Assessing the First Decade 
of the Convention on the Rights of the Child’, in D. Fottrell (ed) Revisiting Children's Rights 10 Years of 
the UN Convention on the Rights of the Child (Kluwer Law International, 2000), at p 1 and D. Ballon 
The Convention on the Rights of the Child’ Prospects for International Enforcement' (1990) 12 HRQ 
120, at pp 125-129.

7 U. Kilkelly, R. Kilpatrick, L. Lundy, L. Moore, P. Scraton, C. Davey, C. Dwyer and S. McAlister, 
Children’s Rights in Northern Ireland (NICCY, 2005). The research report can be accessed on the 
Commissioner’s website at www.niccy.org.
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BACKGROUND TO THE NICCY RESEARCH
The office of the Northern Ireland Commissioner for Children and Young People 
(NICCY) is one of the rare and enduring successes of the currently dissolved Northern 
Ireland Assembly. Nigel Williams, the first person to hold the post, took up office on 1 
October 2003. In accordance with the legislation, the Commissioner’s principal aim is 
'to safeguard and promote the rights and best interests of children and young persons 
defined as those under 18 or those with a disability or leaving care up to the age of 
21 .s From the outset, the Commissioner expressed a commitment to be guided in his 
work by thorough research and, shortly after he took up office, he announced plans for 
a major study of the state of children’s rights and welfare in Northern Ireland. The 
overarching aim of the research was to gather information relating to children's lives 
and to identify particular areas in which their rights were being ignored or underplayed.

A range of data collection methods was employed for the purposes of the analysis. 
These included an extensive literature review, which analysed the existing research 
and law and policy relating to children and children’s rights in Northern Ireland. The 
second research method was to carry out focus groups and individual interviews with 
over 350 policy makers, professionals, practitioners and volunteers representing a 
range of child, youth and related organisations and agencies throughout Northern 
Ireland. The third approach was to speak to children and young people themselves; 
this was in keeping with the Commissioner's statutory remit and to ensure that the 
research itself adhered to UNCRC principles and was as current and inclusive as 
possible. In total, 1,064 school children from 27 schools contributed to the research by 
drawing pictures, writing stories, designing posters or undertaking tasks which were 
appropriate to their level of understanding. The sample included children in 
mainstream schools, special schools and Irish Medium schools. In view of the fact that 
not all children could be accessed through schools, and that some pupils might be 
unwilling to disclose sensitive information about their lives in a classroom setting, over 
100 children and young people were interviewed outside formal school environments.6 * * 9

MEASURING THE IMPLEMENTATION OF CHILDREN’S RIGHTS: 
IDENTIFYING THE STANDARDS
In order to carry out the children's rights audit, it was necessary first to identify the 
standards to be used for this purpose. A growing body of literature now exists on the 
use of indicators to measure progress in areas such as child health, education and 
general well-being.10 Although sophisticated, such models often rely more on 
quantitative than qualitative data and generally focus on collating the statistical data 
necessary to measure the well-being of children on an ongoing basis and in a 
comparative manner. Such processes do not in themselves make substantive 
recommendations as to how higher standards of well-being can be secured, at least 
not in the short to medium term. Moreover, while they have many positive and

6 Article 3(2) and 3(3) of the Commissioner for Children and Young People (Northern Ireland) Order
2003.

9 For further details on the methods employed see U. Kilkelly, R. Kilpatrick, L. Lundy, L. Moore, 
P. Scraton, C. Davey, C. Dwyer and S. McAlister, Children’s Rights in Northern Ireland (NICCY, 2005),
at pp vii-xiv.

10 A. Ben-Arieh et al, Measuring and Monitoring Children's Well-Being (Kluwer Academic Publishers, 
2001), S. Hanafin and A.M. Brooks, Report on the Development of a National Set of Child Well-being 
Indicators in Ireland (National Children’s Office, 2005) and UNICEF Division of Evaluation, Policy and 
Planning, Indicators for Global Monitoring of Child Rights (UNICEF, 2005).
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important benefits, they are not necessarily either rights- or UNCRC-based.11 As a 
result, whatever their merits, they do not offer an alternative either to a qualitative 
study of the extent to which children's rights have been implemented in law, policy and 
practice or to recommendations arising from this analysis as to what can or should be 
done to maximise the protection and promotion of children's rights.12 In this regard, at 
least, the NICCY research was a relatively unique exercise. Nonetheless, there were 
broad similarities between the process used in the NICCY research and that of the 
Committee on the Rights of the Child which operates the UNCRC’s monitoring 
mechanism.13 Under the UNCRC, States are required to submit a periodic report to the 
Committee on the Rights of the Child outlining the extent to which the Convention has 
been implemented. The Committee then considers the report and draws conclusions 
as to the extent of implementation in that State Party while also making 
recommendations as to how greater implementation can be achieved. Given these 
similarities, the researchers took, as a starting point, the framework used by the 
Committee on the Rights of the Child in its monitoring role and tailored it in order to 
synchronise the data collection process with Northern Ireland’s local and central 
government structures.14 Rights were grouped not according to the eight categories 
used by the Committee, therefore,15 but under the broadly similar headings of General 
Measures of Implementation; Family Life and Alternative Care; Health, Welfare and 
Material Deprivation; Education; Play and Leisure; and Youth Justice and Policing.

Regarding the identification of standards within these groupings, the decision to use 
the provisions of the UNCRC was made for a number of reasons. First, it is important 
that the UNCRC enjoys legal and high moral standing in international law and that it 
has been ratified by the UK, which has thereby committing itself to its implementation. 
Moreover, it was particularly important for the purposes of a Northern Ireland based 
research project that, as a set of standards, the UNCRC provisions are relatively 
uncontroversial. In societies in the process of reconstruction, children's rights often 
enjoy a ‘virtually uncontested moral and political legitimacy’.18 Northern Ireland is no 
exception to this.17 Thus, for example, the right of the child to health and health care in

11 However, see UNICEF, Implementation handbook for the Convention on the Rights of the Child 
(UNICEF, 2002) and R. Ledogar, 'Implementing the Convention on the Rights of the Child through 
national programmes of action for children’ [1993] International Journal of Children's Rights 377.

12 See further S. Boyce, What kind of indicators can best monitor the delivery of the Children’s Strategy? 
(Children's Law Centre and Save the Children, 2005), which contrasts the conceptual underpinnings of 
child well-being indicators and child rights indicators.

13 On the reporting mechanism see U. Kilkelly, 'The UN Committee on the Rights of the Child - an 

evaluation in the light of recent UK experience' [1996] CFLQ 105.
14 So, for example, it made sense to group Health, Welfare and Material Deprivation together since 

Northern Ireland’s local government structures were historically based around Health and Social 
Services Trusts. Likewise, Play and Leisure were addressed separately from Education as they are 
primarily the responsibility of the Department of Culture, Arts and Leisure, rather than the Department 
of Education.

15 Guidelines of the Committee on the Rights of the Child can be found in UN Doc CRC/C/5 at 
www.ohchr.org. These group CRC rights into eight categories of General Measures of Implementation; 
Definition of the Child; General Principles; Civil Rights and Freedoms; Family Environment and 
Alternative Care; Basic Health and Welfare; Education, Leisure and Cultural Activities, and Special 
Protection Measures.

16 See, J. Sloth-Nielsen, ‘The Contribution of Children’s Rights to the Reconstruction of Society: Some 
Implications of the Constitutionalisation of Children’s Rights in South Africa’ (1996) 4 International 
Journal of Children's Rights 323, at p 328.

17 The widespread support for the post of Commissioner for Children and Young People is a good 

example of this. See U. Kilkelly, R. Kilpatrick, L. Lundy, L. Moore, P. Scraton, C. Davey, C. Dwyer and
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Article 24 of the UNCRC, to education in Article 28 and to an adequate standard of 
living in Article 27 are widely accepted to be of undisputable relevance and 
significance to children in Northern Ireland, even across Northern’s Ireland infamously 
fractious political divide.18 Thirdly, the fact that the UNCRC’s provisions are accessible, 
if not necessarily familiar, to a wide range of people facilitated the process of 
ascertaining the views of those interviewed on the extent to which these rights are 
protected in Northern Ireland. In this regard, the general principles in Article 3 (best 
interests of the child as a primary consideration) and in Article 12 (children’s right to 
have their views given due weight) were found to be well known and understood, if not 
within the context of the UNCRC, then as matters of good practice within various 
professional contexts.

One of the most lauded aspects of the UNCRC is the wide remit of its provisions 
and, in particular, the fact that it encompasses civil and political rights, economic, 
social and cultural rights, and humanitarian provisions in a single human rights 
instrument.19 Moreover, its comprehensive nature means that the UNCRC contains 
standards applicable in almost all areas of the child’s, life including school (Articles 28 
and 29), family life (Articles 3, 5, 18, 20, 21) and health and material welfare 
(Articles 6, 24, 27). In addition, it contains provisions on vulnerable children and those 
in particularly difficult circumstances such as children whose parents have separated 
(Articles 3, 9), children who have been subjected to abuse and exploitation 
(Articles 19, 30-34, 37) refugee children (Articles 7, 8, 10) and children in conflict with 
the law (Articles 37, 40). It contains rights of relevance to very young children (such as 
Articles 7, 18) as well as those more important to older children (Articles 13, 14 and 
17). It refers to the right of families to financial and other support from the State 
(Articles 5, 18) and specifies the duties on the State to respect and vindicate the rights 
of children individually as well as members of a group (for example, Articles 24 and 
29). Overall, the coverage and scope of the UNCRC in recognising the rights of 
children and young people, and setting out how they are to be both promoted and 
protected is unrivalled in terms of their comprehensive nature, international and 
national standing and relevance. For the research team, the scope of the UNCRC and 
the breadth of individual provisions was undoubtedly its most useful asset in the 
auditing process, insofar as it provided the researchers with standards across almost 
all aspects of children's lives which were widely supported, relevant and easily 
understood.

At the same time, the process of identifying the standards and using them to 
evaluate the extent to which children's rights are ignored and underplayed in Northern 
Ireland exposed the inadequacy of some of the UNCRC’s standards. While the broad 
wording of some of the individual provisions provides flexibility in terms of their 
application, it is clear that this allows governments some discretion to avoid the legal 
commitment to their implementation.20 In measuring this implementation, gaps in the

S. McAlister, Children’s Rights in Northern Ireland (NICCY, 2005), at p vi. However, on the Bill of 
Rights process see U. Kilkelly, 'Children’s Rights in the Bill of Rights: Meeting or Exceeding 
International Standards' (2001) 52 (3 & 4) Northern Ireland Legal Quarterly 286.

18 L. Lundy, 'Mainstreaming Children's Rights To, In and Through Education in a Society Emerging from 
Conflict (2006) International Journal of Children's Rights (forthcoming).

19 D. McGoldrick, 'The United Nations Convention on the Rights of the Child' (1991) 5 International 
Journal of Law and the Family 132, at p 133.

20 A. An-Na’im, ‘Cultural transformation and normative consensus on the best interests of the child' [1994] 
International Journal of Law and the Family 52, at p 63; M. King, 'Children’s Rights as Communication:
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content, vagueness in its provisions and internal contradictions between its standards 
mean that some UNCRC provisions were not helpful or meaningful for auditing 
purposes. Other standards simply reflect a poor or low level of protection. For 
example, Article 23 of the UNCRC recognises the right of a mentally or physically 
disabled child to enjoy a full and decent life, in conditions which ensure dignity, 
promote self-reliance and facilitate the child's active participation in the community, a 
provision which is not only recognisably vague but places an emphasis on ‘welfare 
rather than rights'.21 Moreover, in accordance with Article 23(2), States Parties:

'recognise the right of the disabled child to special care and shall encourage and 
ensure the extension, subject to available resources, to the eligible child and 
those responsible for his or her care, of assistance for which application is made 
and which is appropriate to the child's condition and to the circumstances of the 
parents or others caring for the child.’

Article 23 appears to contain more limitations than any other UNCRC provision and for 
this reason it is recognised to be grossly inadequate in terms of articulating the rights 
of children with disabilities to education, including special needs education, 
specialised health care and independent living.22 Moreover, nothing in the UNCRC 
captures the complaint made during the NICCY research by children attending special 
schools about the fact that their school buses were painted yellow. The children 
described the stigmatising effect of the journey to school in the 'banana' or 'custard' 
bus, an intervention justified by the authorities on safety grounds. As one girl told us,

‘it’s too slow the banana bus ... we’re embarrassed on that bus. We hide under 
the seats.'23

Similarly, the broad and vague nature of Article 3 of the UNCRC, which provides that 
the best interests of the child shall be a primary consideration in all decisions taken 
concerning the child was also problematic when seeking to monitor its implementation 
in practice.24 What is in the child's best interests in any particular area is not defined in 
the UNCRC, with the result that this principle has the potential to mean all things to all 
people or, at the very least, that opinions as to whether and to what extent the 
principle has been implemented in areas such as child care, education and youth 
justice, vary considerably.25 For this reason, while the research identifies the extent to

Reflections on Autopoietic Theory and The United Nations Convention’ (1994) 57 MLR 385, at 
pp 322-323.

21 M. Freeman, 'The Future of Children’s Rights' (2000) 14 Children and Society, 277, at p 283.
22 See U. Kilkelly, 'Disability and Children: the Convention on the Rights of the Child', in G. Quinn and 

T. Degener, The Current Use and Future Potential of United Nations Human Rights Instruments in the 
context of Disability (United Nations, 2002) available at www.ohchr.org.

23 U. Kilkelly, R. Kilpatrick, L. Lundy, L. Moore, P. Scraton, C. Davey, C. Dwyer, S. McAlister, Children's 
Rights in Northern Ireland (NICCY, 2005), at p 132.

24 The concept is regularly described as ‘abstract’ and 'vague'. See A. Azer, 'Modalities of the best 
Interests Principle in Education' (1994) 8 International Journal of Law and the Family 227 and 
J. Herring, 'The Human Rights Act and the welfare principle in family law - conflicting or 
complementary? [1999] CFLQ 223.

25 This point is also made with respect to the concept of well-being. See S. Hanafin and A.M. Brooks, 
Report on the Development of a National Set of Child Well-being Indicators in Ireland (National 
Children’s Office, 2005), at p 14.
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which the best interests principle is set out in law and policy, its application in practice 
was far more difficult to measure effectively.25

In some areas, the problem was the tension between the best interests principle 
and other rights. For example, the research considered the situation of various 
children at risk in Northern Ireland and noted the conflict that the placing of children in 
‘secure accommodation’ creates between what is in the child’s best interests and their 
right to liberty.27 A further illustration of the tension between a ‘protection’ right and a 
‘participation’ right arises in the area of sexual health. The inadequate access to such 
information by children and young people was raised as a significant concern during 
the research, which also noted the high rate of teenage pregnancy and sexually 
transmitted infection among young people in Northern Ireland. However, the fact that 
the UNCRC contains no explicit right to this information was problematic and meant 
that the right had to be implied from the aims of education in Article 29, the right to 
appropriate information in Article 17 and the State's duty in Article 24(2)(f) to take 
appropriate measures to develop family planning education.28

In other areas there were no rights, explicit or implicit in the UNCRC, to draw on 
with respect to the concerns of a group of young people and/or those who work with 
them. For example, an obvious gap in the Convention is its failure to accord children 
citizenship rights.29 The right to vote was one example of this. Many young people 
criticised the fact that they had to wait until they were 18 to vote. As one girl told us:

‘I think it’s so unfair the way kids don't get a say in political voting. For flipsake, I
know more about politics than some adults.'30

Yet, children do not enjoy the right to vote under the UNCRC; nor have they any 
related rights with regard to having their say in the political process.

A further difficulty is that the UNCRC guarantees rights but not in a child-specific 
manner; this is a particular issue with regard to the civil rights and freedoms such as 
the freedom of association and the right to privacy which are recognised in the 
Convention in general terms only. The failure to adapt these rights and present them 
in an age-appropriate manner undermines their potential value for children. For 
example, Article 15 of the UNCRC guarantees the right to freedom of association in 
almost identical terms to Article 21 of the International Covenant and Civil and Political 
Rights 1966 and thus does not adapt it any way to take into account the importance 
for young people to have the right to the company of their friends or peers. Its 
language bears little resemblance to the rights that young people express concern 
about - children and young people’s right to spend time with their friends and to have 
their own private, safe space in which to do so.31 While this may point towards the fact

26 This is reflected in the Concluding Observations of the Committee on the Rights of the Child which 
consistently limited their recommendation with respect to Art 3 of the Committee on the Rights of the 
Child to encouraging States to ensure that the principle is reflected in domestic law and policy. See for 
example Committee on the Rights of the Child, Concluding Observations: United Kingdom of Great 
Britain and Northern Ireland CRC/C/1 S.Add 188 (United Nations, 2002), at paras 25-26.

27 See U. Kilkeily, R. Kilpatrick, L. Lundy, L. Moore, P. Scraton, C. Davey, C. Dwyer, S. McAlister, 
Children’s Rights in Northern Ireland (NICCY, 2005), at pp 61-63.

28 Ibid, at pp 75-79.
29 M. Freeman 'The Future of Children's Rights' (2000) 14 Children and Society 277, at p 287.
30 See U. Kilkeily, R. Kilpatrick, L. Lundy, L. Moore, P. Scraton, C. Davey, C. Dwyer and S. McAlister, 

Children's Rights in Northern Ireland (NICCY, 2005), at pp 37-39.
31 This issue was identified as a cross-cutting theme in the research. Ibid, at p xviii.
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that the concerns or wishes of children - as with adults - are not always capable of 
being represented in the form or language of rights, it also reflects the fact that the 
Convention was drafted about, but not by, children. In this way, its language is 
unfamiliar and unrepresentative of children and arguably contradicts its own 
standards. As Freeman highlights:

'[the] 1989 Convention was not formulated by children, nor did they have any real 
input into it. How different a convention in which the child's voice is heard would 
look is a matter of some controversy. There is, though, not a little irony in having a 
Convention which emphasises participatory rights (in Art 12) whilst foreclosing the 
participation of children in the formulation of rights to be encoded. The next 
Convention cannot afford to ignore the rights of children.'32

In terms of the NICCY research, however, this problem obstructed the process of 
auditing implementation of children's rights in very few areas because, in most 
situations, reading UNCRC provisions together produced a meaningful standard. With 
respect to children’s concerns regarding their right to spend time together, for 
example, even though absent in more explicit terms from the UNCRC itself this right 
can be drawn from the freedom of association in Article 15, freedom of expression in 
Article 13 and the right to play and leisure in Article 31. Similarly, as is highlighted 
below, children’s concerns could generally be related directly to the failure to 
implement their rights under the UNCRC. Thus, while children complained about 
aspects of school or home life - areas which may not always be given express 
protection in the Convention - their principal complaint was frequently one of 
inadequate consultation, and thereby fell neatly within the sphere of Article 12. The 
indivisibility of Convention rights strengthened this approach although it does not 
compensate entirely for its failure to present children’s rights in their own terms.

While some of the Convention’s standards are weak, fortunately, some of these 
weaknesses can be remedied with reference to standards found elsewhere. For 
example, in the area of family life and alternative care, particularly secure 
accommodation, the case-law of the European Court of Human Rights provides 
detailed and strong guidance as to the rights of children and the corresponding duties 
of domestic authorities in vindicating those rights.33 The fact that the European 
Convention for the Protection of Human Rights and Fundamental Freedoms 1950 has 
been incorporated into domestic law via the Human Rights Act 1998 made the use of 
these standards even more pertinent. In other areas, reference to the General 
Comments of the Committee on the Rights of the Child augment the potential of the 
UNCRC by providing greater guidance on the obligations of States and the 
benchmarks to be applied from this perspective. This approach was particularly 
valuable with regard to measures taken to implement the UNCRC with regard to 
mechanisms to co-ordinate and implement children's rights, the need to develop a 
national children's strategy which takes a rights approach to children’s affairs, to 
ensure that all those working with children receive training on children’s rights and to 
collect and publish comprehensive, up-to-date and disaggregated data on children’s 
lives in order to understand and plan more effectively.34 The Committee’s General

32 M. Freeman 'The Future of Children’s Rights’ (2000) 14 Children and Society 277, at p 282.
33 See U. Kilkelly, ‘Child Protection and the European Convention on Human Rights’ (2000) 2 Irish 

Journal of Family Law 12.
34 See Committee on the Rights of the Child, General Comment No 5: General Measures of 

Implementation for the Convention on the Rights of the Child CRC/GC/2003/5 (United Nations, 2003)
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Comment on implementing children's rights in early childhood would have been 
invaluable had it been published at the time of the research.35

Overall, therefore, while the process of translating the UNCRC into measurable 
standards was difficult, it was not impossible. Indeed, many UNCRC provisions 
contained language that could be applied usefully and meaningfully throughout the 
auditing process. The contribution of Article 12, the general principle which recognises 
the child’s right both to express him/herself and have these views taken into account 
in all matters concerning the child, as well as the right to be heard, directly or indirectly 
in administrative and legal proceedings, was particularly important in this respect. Its 
unequivocal language and strongly inferred equation with the right to participation 
made it an effective benchmark against which law, policy and practice could be 
measured. Moreover, its status as a guiding principle and a provision with which all 
other provisions must be read supplemented its value in the process meaning that it 
could usefully be applied in all areas, including family life, education, health and 
welfare and youth justice and policing.

In a similar vein, the inter-related and inter-dependent nature of UNCRC rights 
meant that inadequacies in one area could be ameliorated by more positive or 
equivocal protection elsewhere by reading these provisions together. For example, 
while Article 31 can be criticised for making only vague provision for the right to play 
and leisure, when considered with Article 12, Article 2 (non-discrimination) and 
Article 19 (the right to protection from all forms of abuse, injury and ill-treatment), it 
allowed conclusions to be drawn about children's equal access to play, their 
involvement in planning and the availability of safe play spaces - all of which were 
serious concerns of both children and those working with and for them in Northern 
Ireland.35 In this regard, it is apparent that even quite vague provisions can be 
meaningful when considered in the light of other UNCRC imperatives. The collective 
approach advocated and promoted by the Committee on the Rights of the Child helps 
to translate weak standards into more powerful auditing tools against which law, policy 
and practice can be measured effectively. For this reason also, the research contains 
a section on cross-cutting themes identifying areas where multiple breaches of 
UNCRC rights are apparent or where a single situation is leading to the breach of a 
number of inter-dependent rights.37

APPLYING THE STANDARDS IN PRACTICE
Once the standards to be used were identified, the second challenge encountered 
during this research was their application in practice. This related principally to 
practical difficulties regarding the quality of available data against which to measure 
the standards, the time-scale and scope of the research and the political context in 
which the conclusions were to be drawn. It is obvious but nonetheless important to 
state that the process of determining the extent to which children's rights are

see www.ohchr.org. See See U. Kilkelly, R. Kilpatrick, L. Lundy, L. Moore, P. Scraton, C. Davey, 
C. Dwyer and S. McAlister, Children’s Rights in Northern Ireland (NICCY, 2005), at pp 2-18. The 
Committee’s guidance on the ‘Aims of Education' in Art 29 of the UNCRC was similarly useful. 
Committee on the Rights of the Child, General Comment No 1 (2001): The Aims of Education, 
UN/CRC/GC/2001/1 (United Nations, 2001).

35 Committee on the Rights of the Child, General Comment No 7: Implementing Child Rights in Early 
Childhood UN/CRC/GC/7 (United Nations, 2005).

38 U. Kilkelly, R. Kilpatrick, L. Lundy, L. Moore, P. Scraton, C. Davey, C. Dwyer and S. McAlister, 
Children's Rights in Northern Ireland (NICCY, 2005), at pp 145-148 and 152.

37 Ibid, at pp xiv-xxi.
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underplayed and ignored is dependent on the availability of data that is 
comprehensive, up to date and disaggregated in nature. This is recognised by the 
UNCRC itself, Article 44 of which requires that reports to the Committee on the Rights 
of the Child for the purposes of monitoring implementation of children’s rights:

'contain sufficient information to provide the Committee with a comprehensive 
understanding of the implementation of the Convention in the country 
concerned.'38

The Committee on the Rights of the Child has also expressed support for this demand 
linking the availability of data to the effectiveness of the implementation process. For 
example, in its General Comment on Implementation it has noted that the:

‘[cjollection of sufficient and reliable data on children, disaggregated to enable 
identification of discrimination and/or disparities in the realization of rights, is an 
essential part of implementation.’39

Moreover, the quality of available data is also linked to the success of the process of 
monitoring implementation of the UNCRC. In this regard, the Committee's Guidelines 
on reporting request that the reports contain relevant legislative, judicial, 
administrative and other information, including statistical data, to give the Committee a 
good basis for its analysis. For example, with respect to the issue of Family 
Environment and Alternative Care, the Committee's Guidelines request:

‘specific detailed statistical data on the number of children per year within the 
reporting period in each of the following groups, disaggregated by age group, sex, 
ethnic or national background and rural or urban environment: homeless children, 
abused or neglected children taken into protective custody, children placed in 
foster care, children placed in institutional care, children placed through domestic 
adoption, children entering the country through inter-country adoption procedures 
and children leaving the country through inter-country adoption procedures.’40

Relevant statistical information and indicators are also expressly requested in areas of 
Education and Leisure,41 and children in situations of conflict, children in conflict with 
the law and children in situations of exploitation.42

The quality of available data in the UK as a whole was criticised by the Committee 
on the Rights of the Child in 2002 when it recommended that the UK establish:

‘a nationwide system whereby disaggregated data are collected on all persons 
under 18 years for all areas covered by the Convention, including the most

38 Article 44(2).

39 Committee on the Rights of the Child, General Comment No 5: General Measures of Implementation 
for the Convention on the Rights of the Child CRC/GC/2003/5 (United Nations, 2003), at para 48.

40 General Guidelines Regarding the Form and Content of Initial Reports to be Submitted by States 
Parties under Article 44, paragraph 1 (a), of the Convention on the Rights of the Child CRC/C/5 (United 
Nations, 1991), at para 17.

Ibid, at para 22.

Ibid, at para 24.42
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vulnerable groups, and that these data are used to assess progress and design 
policies to implement the Convention.'43

It is clear, therefore, that the Committee’s process of monitoring implementation of the 
UNCRC is dependent on the quality of available data on children’s lives. Auditing law, 
policy and practice at domestic level is equally so dependent and, despite the 
Committee’s 2002 recommendation, there is still a significant lack of data on many 
aspects of children and young people’s lives in Northern Ireland. In particular, the 
statistics produced in relation to the state of children and children’s rights in Northern 
Ireland are limited and those that are produced cross different parameters, timescales 
and ages. While the publication of the Key Indicators of Personal Social Services in 
Northern Ireland, compiled by the Northern Ireland Statistics and Research Agency 
and the Social Services Inspectorate, has brought an improvement, there are wide 
variations across social services trusts. There is no in-built quality control mechanism 
in either the collection or interpretation of data and in general more needs to be done 
to mainstream the practice of producing and maintaining up-to-date and 
disaggregated data across government departments and agencies.

In certain areas the lack of both quantitative and qualitative data prevented the 
assessment of whether children’s rights were being underplayed or ignored. In other 
areas, it limited that assessment. With regard to the former, it was apparent during the 
research that the lack of disaggregated data on ethnicity - such data are not collected 
routinely in Northern Ireland - presented a barrier to considering the state of children's 
rights among children from ethnic minority communities such as travellers and 
non-national children. For example, unlike the rest of the UK, there is no existing data 
in Northern Ireland on the prevalence of disability in black and minority ethnic 
communities; nor is there any regional data on the demand for services by members 
of ethnic minorities making it difficult to assess the implementation of the right to 
health and health care for these children.44 The problems of certain groups, such as 
children from migrant-worker communities, are un-researched and largely unknown. 
There are also major problems sourcing statistics on child refugees and 
unaccompanied minors in Northern Ireland, primarily because no single agency 
compiles all of this information and the British Home Office, which does collect data, 
does not break the data down either by region or by children who enter the country 
with families or alone. Similarly, there is a lack of statistics on the number of children 
whose families are homeless and on the reasons for homelessness among young 
people. Moreover, there is no available data on children who have been sexually 
exploited and consequently little understanding of the scope of the problem and the 
services required to address it.

The poor quality of data was a hindrance in other areas. For example, with regard to 
children as victims of crime, data focusing on children's experiences of being victims 
of crime or their fear of crime are not routinely recorded and the Northern Ireland 
Crime Survey, for example, categorises a ‘young person’ as being aged 16 to 29.45 
Similarly, the data on the Irish traveller community is inadequate: for example, the 
Census counts caravans not individuals, leading to under-representation. Moreover, 
the lack of effective mechanisms for collecting and monitoring data on applications for

43 Committee on the Rights of the Child, Concluding Observations: United Kingdom of Great Britain and 
Northern Ireland CRC/C/15.Add 188 (United Nations, 2002), at para 19.

U. Kilkelly, R. Kilpatrick, L. Lundy, L. Moore, P. Scraton, C. Davey, C. Dwyer and S. McAlister, 
Children's Rights in Northern Ireland (NICCY, 2005), at p 85.

Ibid, at p 184.
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admission and selection, school suspensions and exclusions, school attendance and 
educational achievement also frustrated the drawing of conclusions on traveller 
children's right to education.46 In relation to poverty, there has been persistent failure 
to agree a methodology for measuring child poverty, making it almost impossible to 
measure progress in this area, particularly with regard to children living in severe 
poverty. There is no definitive guide to the health of Northern Ireland’s children and 
although various surveys have been carried out by some boards and trusts, there is 
no child health survey covering young children in particular. In addition, there is a 
severe lack of detailed information on the nature and extent of substance misuse 
among young people and a need for more research in this area to identify gaps in 
service provision.47

In many ways, the researchers could sympathise with the Committee on the Rights 
of the Child to the extent that the lack of data frustrates an accurate and transparent 
understanding and analysis of the state of children's rights at domestic level. 
Fortunately, the auditing process for this research relied heavily on the testimony of a 
range of children and young people and the people who work with and for them and in 
many areas this supplemented the information gap, particularly from a qualitative 
perspective. However, the limited timescale of the project militated against the direct 
involvement of a very wide range of adults and children, including those marginalised 
or ‘hard to reach’ children. Moreover, while the commitment to carry out the research 
in line with children’s rights values - particularly non-discrimination and the child’s 
right to express themselves using age-appropriate media, to be heard and to have 
their views taken into account - was of central importance, it nonetheless represented 
a challenge, which necessitated the design, pilot and employment of appropriate 
methods which allowed children to express their views in keeping with their age and 
ability. The pilot, for example, took place with 243 children and revealed that, while the 
children were able to express their views through the chosen methods, whole-class 
discussion on the central themes of the research was necessary before beginning the 
task. Ultimately, therefore, while the consultation with children and young people 
yielded substantial rewards in terms of its insights into the quality of life for Northern 
Ireland’s children and the concerns that they face in vindicating their rights, the 
collection and analysis of this data was resource-intensive and took longer than 
anticipated.

IDENTIFYING PRIORITIES FOR ACTION
While a significant merit of the research was that it entailed the collation of a huge 
body of evidence across all aspects of children’s lives, the sheer volume of material 
from both primary and secondary sources was a challenge to summarise. The scale of 
the research meant that it produced a long list of areas where children's rights were 
being ignored or underplayed in Northern Ireland - a far greater list of problems and 
issues than it would be reasonable to expect NICCY to tackle in a single strategy. 
Accordingly, the team’s second task, was to identify which of the hundreds of issues 
raised should become priorities for the Commissioner’s office. The setting of priorities 
was one of the most problematic aspects of the research process. In our discussions, 
objections raised from the philosophical (that there is no hierarchy of human rights and 
any ranking of identified breaches would undermine this basic notion) to the practical 
(the lack of existing precedents for doing this). Overriding all of this was a compelling
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Ibid, at p 126. 

Ibid, at pp 14-15.
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concern about the need to ensure a degree of consistency across the core themes of 
the research, a difficulty exacerbated by the fact that responsibility for identifying 
priorities within each of the six core themes was divided amongst individual team 
members, each with a different subject expertise and disciplinary background. 
Ultimately, there was consensus that the Commissioner was not in a position to tackle 
all of the issues that blight children’s lives in Northern Ireland, and that prioritisation 
was thus a necessary ’evil’. Moreover, having conducted the research, and immersed 
ourselves in the data, it was clear that we were in a strong position to offer an 
informed opinion to the Commissioner on the issues that should be included in his first 
strategy for office.

The fact that our remit was to identify areas where children’s rights were 'ignored or 
underplayed’, provided us with an initial filter. There were several areas where, 
although existing practice indicated a breach of children's rights, there was evidence 
that the problem was not being neglected insofar as there was an acceptable and 
ongoing government initiative aimed at addressing the problem. For example, the 
content of Northern Ireland’s statutory curriculum received widespread criticism from 
children who thought it did not teach them many of the things which they needed to 
know.48 Adults agreed and argued that there should be an explicit focus on specific 
issues such as children's rights, cultural diversity and sex education. However, at the 
time of the research, the statutory curriculum was in the course of a major revision, 
which most interviewees considered would address the existing problems. In 
instances such as this, we highlighted the proposed policy development, identified any 
ongoing issues which were yet to be resolved, and advised the Commissioner to 
retain a 'watching brief to ensure that the proposed policies and initiatives were 
implemented effectively.

In terms of prioritising the other issues, a wide variety of approaches was 
considered. For example, one possible approach was to select those areas where it 
might be considered easy, quick or otherwise likely that the Commissioner would 
enjoy success in remedying the problem identified. A further possible approach was to 
prioritise those issues which, if tackled by the Commissioner’s office, could have 
added value, such as raising awareness about children's rights or facilitating the 
voices of children to be heard. It was clear that no particular approach was mandated 
either by the terms of reference of the research. What was apparent, however, was 
that guidance as to the setting of priorities could be gleaned from the UNCRC, in 
particular, its fundamental principles, the indivisibility of its rights and existing areas 
identified by its Committee on the Rights of the Child’s reporting process. Further 
assistance was to be gained from adopting an approach to priority setting that, in 
itself, respected the rights of children, in particular, their right to be heard. With these 
factors in mind, and in order to ensure that the selection process was as objective and 
transparent as possible, the team adopted the criteria that are set out below.

The issues most commonly identified by children and young people
The Commissioner is required by law to have regard to the ascertainable wishes of 
children and young people in the exercise of his functions in line with Article 12 of the 
UNCRC.49 Consistent with this statutory remit, it was considered appropriate to place

48 U. Kilkelly, R. Kilpatrick, L. Lundy, L. Moore, P. Scraton, C. Davey, C. Dwyer and S. McAlister, 
Children's Rights in Northern Ireland (NICCY, 2005), at pp 178-181. Children wanted more time spent 
on things they enjoyed, such as art and sport, and wanted more information on topics such as drugs 
and sex education.

49 Commissioner for Children and Young People (Nl) Order 2003, art 6.
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particular emphasis on the areas where children and young people felt strongly that 
their rights were being denied. The children and young people who participated in the 
research were asked what they considered to be most unfair about family life, school, 
play and leisure and the area where they lived. They were also asked what they 
thought about the police and crime. Most of this research took place in school 
classrooms. Pupils were divided into groups, with each group focusing on one of these 
core themes. One consequence of this was that we were not able to place the issues 
raised in an overall rank order across the research themes. We can, however, identify 
the most frequently raised issues within an individual theme. For example, within 
schools, the most commonly voiced concern was not having a say in school decisions, 
particularly in relation to school uniform, the length of the school day, choice in relation 
to the curriculum and extra-curricular activities. For example, one young person 
summarised his views this way:

'We need to be able to leave our books in school, have longer lunches and 
breaks and better sporting equipment. By applying some of the above points to 
school, it would make school more enjoyable and maybe would encourage kids to 
stay in school and not go on the beak (truant) and they would get on better with 
the teachers.’50

The need to have a greater say in decision-making was also one of the most common 
issues raised by children in relation to their family lives.51 Other most frequently 
mentioned issues in this context were: disputes with parents, lack of privacy in the 
home, and difficulties with siblings. A typical concern was as follows:

'I think parents shout too much and I think they give us too much pressure. I know 
they try to do their best and sometimes they look after us too much and don’t give 
us too much freedom. They're always worrying. I think children should do what 
they want but learn from their mistakes in the future.'52

When asked about play and leisure, the most significant issue for children and young 
people was the lack of access to safe and appropriate play and leisure facilities. The 
concerns expressed echoed wider concerns about the state of their area. The 
quotation which follows is typical of many of the responses we received:

‘My area has no playing facilities or anything to do. There are no places where we 
can play football or just run about and play something else. It is just all roads and 
nowhere to play. It could be dangerous for young children who want to play and 
they would go onto the roads and get knocked down and get hurt or even killed! 
All the facilities are too far away from where we live.’53

The issues of concern to children in Northern Ireland are similar to those that have 
been raised by children in other jurisdictions when they are asked about their

U. Kilkelly, R. Kilpatrick, L Lundy, L. Moore, P. Scraton, C. Davey, C. Dwyer and S. McAlister, 
Children’s Rights in Northern Ireland (NICCY, 2005), atp 191.

51 Ibid, at p 57.

Ibid.
Ibid, at p 202.
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experience of their rights.54 However, it is not surprising that many of the responses 
reflect the fact that children in Northern Ireland have grown up in a society that is 
characterised by religious divisions and violent conflict. For example, social space is 
religiously segregated to such an extent that young people wearing Celtic or Rangers 
football shirts can become targets for sectarian attack if they venture into the ‘wrong’ 
area. Many children expressed a desire for the conflict in Northern Ireland to end - a 
finding which is significant, particularly as it was generated in response to a question 
which asked children and young people about unfairness in their lives, and images of 
the police. Many of these young people remarked that they wanted Catholics and 
Protestants 'to get along’ and to ‘stop fighting with one another’.55

As highlighted above, not all of the issues that were raised by children and young 
people as examples of unfairness in their lives could be classified as a breach of their 
rights under the UNCRC. Two examples illustrate this: a major issue for younger 
children related to disputes with siblings or the fact that older brothers and sisters 
were allowed to go to bed at a later time; another complaint concerned the choice of 
food in school canteens. Although these concerns were not breaches of rights in 
themselves, they were indicative of a breach of other Convention rights. In particular, 
their complaints suggested a possible breach of Article 12 of the UNCRC, in that their 
views may not have been given due weight in a matter affecting them. In most cases, 
therefore, the issues of key concern to children and young people in the NICCY 
research could be linked directly to a breach of one or more provisions of the UNCRC 
and as a result, those issues that were most commonly identified by children and 
young people under each of the core themes were then translated into a priority for 
action. So, for example, in relation to the concerns above, the report recommends that 
NICCY works to ensure that: children’s views are given due weight in school, 
increased efforts are made to support positive parenting initiatives, the right to safe 
play is given a higher profile through the development of a Northern Ireland play 
strategy, and that there is a specific strategy to address issues of community 
segregation and to promote tolerance.
Egregious breaches of children's rights, in particular areas where children are 
being exposed to physical or mental harm
There are some issues that may affect very few children but which constitute a 
fundamental threat to children’s lives, safety and physical and mental well-being. Even 
though these issues were unlikely to emerge in the research conducted with children 
in school, the team agreed to prioritise these egregious breaches of children's rights, 
placing a particular emphasis on instances where children were being exposed to 
physical and/or mental harm. The rationale for this derives from Article 6 of the 
UNCRC which requires States Parties to ensure to the maximum extent possible the 
survival and development of the child. The Committee has identified this as one of the 
general principles of the Convention and has stated that it expects States to interpret 
‘development’ in its broadest sense as a holistic concept, embracing the child’s 
physical, mental, spiritual, moral, psychological and social development.56 Many of the

54 See, for example, V. Morrow, '“We are people too": Children and Young People’s Perspectives on 
Children’s Rights and Decision-Making in England’ (1999) 7 International Journal of Children's Rights, 
149.

55 U. Kilkelly, R. Kilpatrick, L. Lundy, L. Moore, P. Scraton, C. Davey, C. Dwyer and S. McAlister, 
Children’s Rights in Northern Ireland (NICCY, 2005), at pp 244-245.

56 Committee on the Rights of the Child, General Comment No 5: General Measures of Implementation 
for the Convention on the Rights of the Child CRC/GC/2003/5 (United Nations, 2003), at para 11.
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key issues that were identified under this criterion are particular to the Northern Ireland 
context and are by-products of the legacy of the violent conflict and what continues to 
be an ‘uneasy’ peace’.57 These include the sectarian harassment of children travelling 
to school, the use of plastic baton rounds as a means of crowd control and 
paramilitary punishment beatings meted out to children and young people alleged to 
have engaged in anti-social behaviour.58 Also prioritised under this criterion was the 
issue of bullying in school, a concern raised in 14% of the submissions in relation to 
their school lives.59 Bullying by teachers also emerged as a key issue across a range 
of focus groups. In the words of one non-governmental organisation worker, which 
reflect the views of a number of professionals:

‘Some teachers' attitudes to some children are disadvantaging those children and
I’m putting that in polite terms. At the other end, they are abusive to children; they
are putting them down, they’re reducing their self esteem.'60

A small number of interviewees also queried whether the extent of bullying in school 
could in some way be related to the high incidence of violence and harassment which 
pervades Northern Ireland society. While a causal connection of this kind would be 
difficult to establish with any degree of certainty, it is apparent that the Northern 
Ireland conflict has had a significant, detrimental impact on children’s physical and 
mental well-being in a myriad of ways and that addressing these should be a priority 
for the Commissioner.
Incompatibility with one or more of the fundamental general principles of the 
Convention (non-discrimination, best interests of the child and participation)

Instances where law, policy or practice was incompatible with the UNCRC’s three 
other cross-cutting provisions - Articles 2, 3 and 12 - were also prioritised.6' This 
criterion was chosen in recognition of the core nature of the UNCRC’s guiding 
principles and, in particular, the fact that their implementation is widely accepted to be 
fundamental to the realisation of all rights.62 For the reasons described earlier, the 
utility of Article 3 in this process turned out to be questionable: it is just too broadly 
worded to be used to rank different issues all of which have been identified as 
potential breaches of rights (and are per se not in children's best interests). The 
principle of non-discrimination in Article 2 was, however, valuable across the research 
project and ultimately led us to the conclusion that there were two groups of children - 
children with disabilities and Irish travellers - who were particularly under-served 
across the core themes of the research.63 In practice, however, it was Article 12 which 
emerged as one of the most significant cross-cutting themes of the research. The 
conclusion that Northern Ireland does not listen to its children or, worse, that it affords

57 B. Rowan, The Armed Peace: Life and Death after the Ceasefires, (Mainstream Publishing, 2003).
58 U. Kilkelly, R. Kilpatrick, L. Lundy, L. Moore, P. Scraton, C. Davey, C. Dwyer and S. McAlister, 

Children's Rights in Northern Ireland (NICCY, 2005), at p 256.
59 Ibid, at p 182.
60 Ibid, at p 184.
61 The fourth general principle, Art 6, was the focus of the second criterion - egregious breaches of 

children’s rights.
62 Committee on the Rights of the Child, General Comment No 5: General Measures of Implementation 

for the Convention on the Rights of the Child CRC/GC/2003/5 (United Nations, 2003), at para 12.
63 U. Kilkelly, R. Kilpatrick, L. Lundy, L. Moore, P. Scraton, C. Davey, C. Dwyer and S. McAlister, 

Children’s Rights in Northern Ireland (NICCY, 2005), at pp xix-xx.
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them only minimalist, tokenistic opportunities to participate and engage with adults 
was a theme which cut across all areas of the research. There was no other single 
issue that was so commonly and widely identified by children and young people and 
the adults who work with and for them. One interviewee, who worked with disaffected 
young people, described it like this:

‘Some of the young people I’ve met are really disheartened by life, you know. 
Really broken. They feel that they live in a community that doesn’t listen to them, 
in a family that doesn’t listen to them, in a system that didn’t listen to them and 
now they come to us and they think, what would you listen to us for? I think that is 
a big issue, self-esteem and just being valued as a citizen or a member of your 
community.’64

Interviewees identified a need for a fundamental altitudinal shift among adults who 
hold the balance of power in the relationship dynamic with young people. As one NGO 
representative put it: ‘this is not just about raising awareness of rights’ but also 'about 
creating cultures of understanding’.65 In the light of this, the report recommends that 
NICCY take a leading role in promoting the right of all children to be heard and have 
their views taken into account in individual decisions as well as law, policy and in the 
political system generally.66
Instances where the breach had the knock-on effect of undermining children’s 
enjoyment of other rights
While it is widely accepted that all human rights are indivisible, inter-related and 
inter-dependent, there are certain fundamental rights which, when denied, can have a 
significant, negative impact on children’s enjoyment of their other rights. In recognition 
of this, and the fact that efforts to secure compliance in these areas could reap 
rewards across children's lives, the team decided to prioritise issues of this nature. 
Thus, the justification for this criterion rests with the strategic potential of addressing 
the issues in question as much as the ripple effects of non-compliance. For example, 
the lack of adequate provision for children with special educational needs was 
prioritised under this criterion. Many inten/iewees expressed concern about the failure 
to identify and make adequate provision for children with learning difficulties and 
warned of the knock-on effects of this in terms of children’s intellectual development, 
self-esteem and mental well-being, and the risk of disaffection and exclusion from 
school.67 In a similar vein, the fact that many children in Northern Ireland were living in 
poverty was prioritised, not simply on the basis that it was indicative of a breach of 
children’s right of access to social security benefits under Article 26 or an adequate 
standard of living under Article 27, but because of the significant knock-on effect of 
this on children’s rights to health, education and safety. The relative impoverishment 
of Northern Ireland compared with its UK and European counterparts is well 
documented.68 The research identifies some of the key consequences of economic

64 Ibid, at p xxiii.
65 Ibid, at p xx.
66 Ibid, at p 51.
67 Ibid, at pp 166-170.
68 L. Adelman, S. Middleton and K. Ashworth, Britain’s Poorest Children: Severe and Persistent Poverty 

and Social Exclusion (Save the Children, 2003); P. Hillyard, G. Kelly, E. McLaughlin, D. Patsios and 
M. Tomlinson, Bare Necessities - Poverty and Social Exclusion in Northern Ireland: Key Findings 
(Democratic Dialogue, 2003).
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deprivation and highlights the fact that the targeted attempts by the UKBovernment to 
tackle child poverty via back-to-work schemes and provision of child ce places have 
not been extended to Northern Ireland.

Concerns raised by the Committee on the Rights of the Child in itConcluding 
Observations on the UK in 2002, which have not yet been remedie adequately
The report prioritises a range of concerns highlighted by the Committt on the Rights 
of the Child in its periodic reports on the UK where the situation remaed unchanged 
at the time of the research. For example, in 1995 the Committee on b Rights of the 
Child's response to the UK's first report expressed grave concern abet the failure to 
protect the rights of Irish traveller children.69 In 2002, the Committee cain expressed 
concern about the unequal enjoyment of a range of rights by travelr children and 
recommended that a comprehensive strategy be developed wit specific and 
well-targeted actions aimed at eliminating all forms of discrimination inuding racism.70 
The NICCY research confirmed that the impact of racism, exclusion ar discrimination 
against traveller children cuts across all areas of their lives and thereiat their rights 
are still being violated in the areas of education, poverty, health cai, housing and 
family support.71 The recommendations of a government working grou established to 
address these issues in 1999 had been greeted positively within th Irish traveller 
sector.72 However, very few of its recommendations had been realise at the time of 
the research. One NGO representative commented:

‘When Irish travellers were chosen as a priority group under th RSI Initiative, 
there was a lot of optimism ... Five years on, the social and econnic conditions 
faced by most travellers have at best stood still, and for many tve actually got 
worse - and the optimism about government's intentions has evapated.’73

While the Committee identified a number of specific concerns in relam to Northern 
Ireland in 2002, only one of these - the need for a prohibition on these of corporal 
punishment in schools - has since been addressed.74 Other concernnighlighted by 
the Committee, which have not yet been resolved fully, include: theiigh levels of 
religious segregation and low levels of religious integration in school, the continued 
use of plastic baton rounds as a means of riot control, and the red to review 
emergency legislation. While many of these issues might have been foritised under 
the previous four criteria, it was considered important that the Commsioner should

69 Committee on the Rights of the Child, Concluding Observations of the Committee < the Rights of the 
Child: United Kingdom of Great Britain and Northern Ireland UN/CRC/C/15/Add.' (United Nations, 
1995).

70 Ibid, at para 23.
71 U. Kilkelly, R. Kilpatrick, L. Lundy, L. Moore, P. Scraton, C. Davey, C. Dwyemd S. McAlister, 

Children's Rights in Northern Ireland (NICCY, 2005), at pp xix-xx.
72 Office of the First Minister and Deputy First Minister, A Response to the Promotii Social Inclusion 

Group on Travellers (OFMDFM, 1999).
73 U. Kilkelly, R. Kilpatrick, L. Lundy, L. Moore, P. Scraton, C. Davey, C. Dwyer id S. McAlister, 

Children's Rights in Northern Ireland (NICCY, 2005), at pp xix.
74 The Education and Libraries (Nl) Order 2003 introduced a prohibition on thaise of corporal 

punishment in independent schools.
75 Only 5% of children in Northern Ireland attend ‘integrated’ schools which have a rqious balance in 

their intake. The vast majority of children are educated in schools which are predorrantly Catholic or 
predominantly Protestant.
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be seen actively to support the work of the Committee on the Rights of the Child as 
the UNCRC's chief mechanism for enforcement and implementation.

These five criteria were applied by the team to select the issues that would be 
translated into priorities and recommendations. While the criteria do not have any 
official status beyond the research, they played a valuable role by providing a 
workable and objective guide for approaching the difficult task in hand. In practice, 
many of the issues identified fell within more than one of the criteria. So, for example, 
the issue of bullying was identified as a key concern by many children, constitutes a 
threat to children’s physical and mental health, is a particular issue for traveller 
children, children with disabilities and young gay and lesbians, has potential knock-on 
effects on children’s enjoyment of other rights, including their mental health, and was 
raised as a concern by the Committee on the Rights of the Child on a UK-wide basis 
in 2002. The fact that issues often fell within one or more of the criteria could be seen 
to be a testament to the underlying rationale of the framework and therefore its 
credibility. However, in the end, the best indicator of the value of the criteria lay in the 
fact that they enabled the team to produce a list of priorities, which were not only 
evidenced-based and rationally defensible, but were also sufficiently specific to be of 
practical use to the Commissioner in determining his priorities for office.76

CONCLUSION
The NICCY research provides a case study of the UNCRC in action. The experience 
of using the standards to critique law, policy and practice on the basis of the evidence 
available adds support to the view that the UNCRC is an important set of international 
standards which is comprehensive and detailed but not without flaw. Children deserve 
that the gaps in its protection be addressed, but in the meantime, as the NICCY 
research shows, the UNCRC, together with other instruments, can be honestly and 
imaginatively used to measure the enjoyment of children’s rights in a variety of 
contexts. It is also clear from the research that the Convention will not be fully effective 
until such time as there are reliable and systematic ways of establishing what is 
happening in children’s lives. In many ways, the study undertaken by the NICCY team 
enjoyed similarities, positive and negative, with the reporting process administered by 
the Committee on the Rights of the Child. The inadequacy of available data and the 
relatively short time-scale within which the work had to be completed combined to 
frustrate the drawing of conclusions at times. Like the Committee's process, however, 
the NICCY research has already been found to have benefits beyond its original remit 
and conception. In addition to its original material, which gives a unique and 
comprehensive insight into the lives of children in Northern Ireland, it also gathers 
together in the one place a wide variety of literature and other research on children 
and their rights. Moreover, the many conclusions and recommendations made in the 
NICCY research have publicised the need for government action in a variety of areas, 
including those beyond the Commissioner’s control. In this way, the report offers 
NGOs and others material that can be used not just for lobbying purposes but also to 
inform the next periodic report to the Committee on the Rights of the Child.

Finally the research project provides a working example of the need for and benefits 
of consulting children and young people about their experience of their rights. In 2005, 
the Committee on the Rights of the Child encouraged States to invest in research into

76 The Commissioner used the research as the key evidence base in setting his priorities for office. See, 
Northern Ireland Commissioner for Children and Young People, Corporate Plan 2005-2009 (NICCY 
2005).
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children’s lives and ‘to develop national and local capacities frona rights-based 
perspective'.77 The NICCY research provides a working model for thos wishing to use 
the UNCRC to undertake children’s rights-focused research elsewhej. A key lesson 
which might be drawn from this process is that those wishing to etablish what is 
happening in children’s lives must take the time and make the effort t talk to children 
and young people directly. Only children can provide a direct isight into the 
dissonance between law and policy and the way in which their ghts are being 
implemented in practice. Children not only have a direct and authenti insight into the 
issues that affect their enjoyment of their rights, but they are forthcoring when given 
appropriate opportunities to set out their concerns. As one girl told thelICCY team:

‘It’s our world too and if we don’t say anything about it, who will?’

77 Committee on the Rights of the Child, General Comment No 7: Implementing Ctd Rights in Early 
Childhood UN/CRC/GC/7 (United Nations, 2005).
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This article describes recent research conducted on 
behalf of the Northern Ireland Commissioner for 
Children and Young People. The study highlights 
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Just because you are in a wheelchair doesn 't mean you 
shouldn ’t be able to do things.

K, U , •, i

This drawing and its accompanying statement were 
made by children who participated in a research project 
conducted on behalf of the Northern Ireland Commissioner 
for Children and Young People (NICCY) (Kilkelly et al., 
2005). They encapsulate succinctly both the substance and

underlying rationale of Article 23 of the United Nations 
Convention on the Rights of the Child (UNCRC) which 
provides that:

1. States Parties recognize that a mentally or physically 
disabled child should enjoy a full and decent life, in conditions 
which ensure dignity, promote self-reliance, and facilitate 
the child’s active participation in the community.

2. States Parties recognize the right of the disabled child to 
special care and shall encourage and ensure the extension, 
subject to available resources, to the eligible child and 
those responsible for his or her care, of assistance for 
which application is made and which is appropriate to 
the child’s condition and to the circumstances of the 
parents or others caring for the child.

3. Recognizing the special needs of a disabled child, 
assistance extended in accordance with paragraph 2 of 
the present article shall be provided free of charge, 
whenever possible, taking into account the financial 
resources of the parents or others caring for the child, 
and shall be designed to ensure that the disabled child 
has effective access to and receives education, training, 
health care services, rehabilitation services, preparation 
for employment and recreation opportunities in a manner 
conducive to the child’s achieving the fullest possible 
social integration and individual development, including 
his or her cultural and spiritual development.

(UN, 1997, Article 23)

The remit of the NICCY research was to conduct a children’s 
rights audit of the laws, policies and practices which 
affect children in Northern Ireland so as to inform the 
Commissioner’s priorities for office. One of the major
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cross-cutting themes which emerged in the course of the 
research was the need for a greater focus on the rights 
and needs of children with physical, mental and learning 
disabilities. The significant difficulties experienced by 
these children became a recurring theme throughout 
research interviews conducted with social workers, teachers, 
advice workers and healthcare professionals. The capacity 
of children with disabilities to enjoy their rights under the 
UNCRC and other international human rights treaties is 
compromised in many major respects, including: the 
limited availability of respite care provision (Kelly and 
Monteith, 2003); restricted opportunities for play, leisure 
and social interaction (McConkey and Smyth, 2000; 
Monteith et ah, 2002); and inadequate support for children 
and their families when they are diagnosed (McKeever and 
Griffiths, 2001). However, one of the most striking issues 
which had been identified in prior research (Educable, 
2000) and which emerged as a significant issue in the 
course of the NICCY research, was the inadequacy of 
provision for children with special educational needs.

The NICCY research was divided into six core themes, one 
of which was 'education'. Under this theme the rights of 
children with special educational needs were identified as 
one of six priorities, the other main issues being bullying, 
education for Traveller children, children’s participation in 
decision making, education for children outside school, and 
the impact of the conflict. This article details the main 
issues which emerged in the NICCY research in relation to 
children with special educational needs.

The international human rights standards

The NICCY research team was asked to base its assessment 
of the state of children’s rights on the UNCRC and other 
relevant international human rights instruments. Article 23 
of the CRC (set out in full above) states that assistance 
should be provided to ensure that the child has effective 
access to and receives education ‘in a manner conducive to 
the child’s achieving the fullest possible social integration 
and individual development’. In a similar vein, the 
Standard Rules on the Equalization of Opportunities for 
Disabled People (UN, 2003a), which have been adopted by 
the UN General Assembly provide that ‘States should 
recognize the principle of equal primary, secondary and 
tertiary educational opportunities for children, youth and 
adults with disabilities, in integrated settings’ (Rule 6). A 
survey by the United Nations Special Rapporteur on Disability 
on the operation of the Standard Rules highlighted the fact 
that many states have no legislation dealing with special 
educational needs, and that in other countries schooling is 
still provided predominantly in segregated environments 
(UN, 2003b). In situations where there is specific educational 
provision made for children with disabilities, as is the case 
in Northern Ireland, the key human rights issues tend to be, 
first, whether education is provided in mainstream 
schools or in special educational units (i.e. the principle of 
integration) and, secondly, whether the educational 
provision is adequate.

The UNCRC is widely recognised as being relatively weak 
on the issue of the rights of children with disabilities (Freeman, 
2000). The fact that Article 23 of the UNCRC appears to 
contain more limitations than any other UNCRC provision 
has led to criticism that it is grossly inadequate in terms of 
articulating the rights of children with disabilities (Kilkelly, 
2002). There is ongoing work to prepare a draft United 
Nations Convention on the Rights of Persons with Disabilities. 
In the meantime, the United Nations Special Rapporteur 
on Disability has advocated the incorporation of the 
recommendations in the Salamanca Statement and 
Framework for Action on Special Needs Education 
(UNESCO, 1994) which provides that children with 
disabilities should have access to regular schools which can 
accommodate them within a child-centred pedagogy 
capable of meeting their needs. The UN Committee on 
Economic, Social and Cultural Rights (1994) has stated 
that in order to implement such a genuinely inclusive 
approach: ‘States should ensure that teachers are tsflined to 
educate children with disabilities within regular schools 
and that the necessary equipment and support are available 
to bring persons with disabilities up to the same level of 
education as their non-disabled peers.’

Even though the specific standards in relation to children 
with disabilities are less than robust, these were not the 
only standards available to the research team. Children with 
disabilities enjoy all the other rights under the UNCRC and 
other international human rights covenants, and there was a 
range of other provisions available to the research team when 
conducting their critique of law, policy and practice. For 
example. Article 12 of the UNCRC provides that all children 
who are capable of forming a view have a right to have their 
views given due weight in all matters affecting them, in 
accordance with their age and maturity. The Convention on 
the Rights of the Child has stressed the particular need to 
guarantee the participation rights of children with disabilities 
on the basis that these children may suffer a ‘double 
denial’ of their rights because of ‘an even deeper inability 
to accept the child’s competence’ than is the case for children 
without disabilities (UNCRC, 1997, para. 334). Moreover, 
Article 2 of the UNCRC requires states to ensure that the 
rights in the UNCRC are secured ‘to each child within their 
jurisdiction without discrimination of any kind, irrespective 
of the child’s or his or her parent’s or legal guardian’s 
race, colour, sex, language, religion, political or other 
opinion, national, ethnic or social origin, property, disability, 
birth or other status’ (emphasis added). This cross-cutting 
provision applies to both Article 28 (the right to education) 
and Article 29 (the aims of education) of the UNCRC, thus 
requiring States Parties to ensure that children with disabilities 
must not be discriminated against in terms of their rights in, 
to and through education.

The NICCY research process

The NICCY research involved a large-scale audit of children’s 
rights in Northern Ireland, evaluating the law, policy and 
practices which impact on children’s lives against the
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standards in the UNCRC and other international human 
rights covenants. A range of data collection methods 
was employed. These included: an extensive review of 
existing research relating to children in Northern Ireland; 
documentary analysis of law and government policies; and 
focus groups and interviews with over 350 policy makers, 
professionals, practitioners and volunteers representing a 
range of child, youth and related organisations and agencies 
throughout Northern Ireland. Interviews were conducted 
with representatives from all of the main educational 
organisations in Northern Ireland, as well as education 
welfare officers and special needs teachers. Moreover, each 
adult participant, irrespective of their particular sector or 
background, was asked a series of questions across all of 
the research themes, including education.

In keeping with the Commissioner’s statutory remit, and 
for the research to be as current and inclusive as possible, 
children and young people from across Northern Ireland 
were also invited to participate in the research. In total, 
1,064 school children from 27 schools, including special 
schools for children with moderate and severe learning 
difficulties, contributed to the research through drawing 
pictures, writing stories, designing posters or undertaking 
tasks which were appropriate to their level of understanding. 
Moreover, in recognition of the fact that not all children 
could be accessed through schools and, given that pupils 
might, for various reasons, be unwilling to disclose sensitive 
information about their lives in a classroom setting, over 
100 children and young people were interviewed outside 
formal school environments.

Much time was taken before the commencement of data 
collection to discuss methods and the wording of tasks with 
teachers in the special schools which participated in the 
research, and it was suggested by one school that we meet, 
interact and engage with the children before data collection 
commenced. This helped to introduce us to the children, 
establish some level of rapport and prepared them for 
our later visits to work with them on the research. Such 
preliminary work was especially useful in the special 
schools where teachers also provided an invaluable source 
of guidance in terms of designing methods which allowed 
children to express their views freely. On the basis of this 
pilot work it was decided that children aged between 7 and 
13 years would draw individual pictures and children 
between the ages of 14 and 16 years would work in groups 
to design posters. On the advice of teachers, and in light of 
research evidence suggesting that children with moderate 
learning difficulties often have problems ‘retaining and 
applying previous learning’ (Costley, 2000, p. 164), it was 
also decided that anything written on the board during the 
discussion stage would be left there in order to help with 
spelling and to remind the group of the sorts of issues they 
might want to include.

As some children with severe learning difficulties cannot 
always communicate through speech and some may have 
mobility problems, methods which both engaged these 
children and allowed them to express their views were

adopted. For the children aged between 8 and 14 years a 
game was devised. First, a series of pictures representing 
key issues under each of the themes was created, using a 
specially designed computer package within the schools 
with which all of these children were famihar. The key issues 
were based on a preliminary analysis of the emerging data 
from the mainstream schools. The children then sorted the 
pictures according to what they thought were fair and 
unfair, and those that they thought unfair were posted into 
Dusty Bin (a brightly coloured plastic bin with a smiley 
face and stickers). A free option was also included so that 
they could add anything else they wished. The task took 
place in small groups with a teacher and at least two 
researchers present as children often needed one-to-one 
support. Prior to commencing the sorting of the pictures, 
the researchers talked the children through what they 
understood by the words ‘fair’ and ‘unfair’ and ensured that 
they understood the task in hand. The teachers advised th;j|, 
the older children with severe learning disabilities were 
keen to discuss the issues in a group setting and so we 
carried out a number of discussion groups with those aged 
between 17 and 19 years. Again, previous research suggests 
that group discussions and interviews are an appropriate 
method to collect information from those with learning 
difficulties as they often find it easy to relax in the 
company of those they know and ‘have the support of 
friends who would encourage each other to take part and to 
discuss issues’ (Costley, 2000, p. 166). All of the young 
people involved in these discussion groups were capable of 
expressing their views verbally but, rather than holding a 
focus group, we decided to use a more interactive approach 
using flipcharts and coloured pens.

The NICCY findings

The research team were asked to critique law, policy and 
practices. Special educational needs provision is one of the 
most highly regulated areas of children’s service provision 
in Northern Ireland (Lundy, 2000). The Education and 
Libraries (NI) Order 1996 (the 1996 Order), which makes 
provision for the identification, assessment and provision 
of education for children with learning difficulties, was 
therefore a key focus of the documentary analysis. In spite 
of extensive regulation and guidance, the adequacy of 
provision for children with special educational needs has 
been subject to widespread and public criticism for some 
time. For example, in 1999, the Select Affairs Committee 
on Northern Ireland published a very critical report on 
special educational provision and expenditure (Select 
Committee on Northern Ireland Affairs, 1999). Since then 
there has been a wide range of Department of Education-led 
initiatives in the area, including: dedicated task forces on 
dyslexia and autism; increased training places for educational 
psychologists; and various cross-border initiatives including 
the establishment of the Midleton Centre for Autism. In 
2004, the year in which the NICCY research was conducted, 
the Department of Education had provided earmarked 
funding to ELBs for, inter alia, dyslexia, emotional and 
behavioural difficulties, autistic spectrum disorders, preschool
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provision and early intervention. The Department had also 
recently undertaken a major consultation on proposed new 
legislation - the Special Educational Needs and Disability 
Order (SENDO) - which was intended to mirror similar 
provisions introduced in England and Wales in 2001.

Although many of these developments had been welcomed, 
the area of special educational needs provision still emerged 
as one of the major concerns identified by professionals 
working with and for children, not just in education but 
across all aspects of children’s services. The scope and 
complexity of the field and the fact that it was a significant 
focus in many of the interviews conducted as part of the 
NICCY research made it difficult to do justice to all of the 
issues which were raised on this topic. However, four broad 
themes emerged in the interviews with key professionals in 
relation to special educational needs. The first was the 
inadequacy of resources at both ELB and school level and 
the fact that the limitations make it very difficult for 
provision to be ‘needs-led’, never mind ‘rights-led’. 
Secondly, concern was expressed about access to education 
for children from socially disadvantaged backgrounds. The 
view was expressed that the current limits on resources 
favour educated and affluent parents who are in a better 
position to seek advice, to negotiate with schools and ELBs 
and to challenge decisions. The final cross-cutting concern 
was the pressing need for early intervention. Many justified 
this on a resource basis, arguing that it would be more cost 
effective in the long run to get assistance to children as 
early as possible. The other specific issues which were 
identified in the NICCY research are described below.

Delays in assessment and statementing

Those who work with children in schools expressed concern 
that there were unacceptable delays in the statementing 
process. Particular concerns were expressed about delays in 
obtaining a statutory assessment and the ways in which 
waiting lists to see educational psychologists are sometimes 
handled. At the time of the research, ELBs were in the 
process of introducing a new management of information 
system and were attempting to reduce their waiting lists in 
a variety of ways. However, one of the major difficulties is 
considered to derive from the fact that Northern Ireland 
does not have statutory time limits in respect of a number 
of key stages in the assessment and statementing processes. 
The Children's Law Centre and the Special Educational 
Needs Advice Centre have both recommended that the 
legislation should, as a minimum, require the same statutory 
time limits for compliance as apply in England and Wales 
(e.g. ELBs should have six weeks to notify a parent that 
they are not going to conduct a statutory assessment, etc). 
The proposed SENDO provided an opportunity to rectify 
this situation and to bring the statutory time limits in line 
with Northern Ireland’s neighbouring jurisdictions - an 
opportunity which has not been grasped. While this is 
unfortunate, it is apparent that statutory time limits are not 
the only answer, since those which do exist are often not 
met, with parents having little or no remedy for the delay.

Inadequate levels of provision

Various agencies working with children who have learning 
difficulties identified problems in the levels of provision. 
This was a common theme across all areas of learning 
difficulty. However, four areas emerged as being of particular 
concern in the interviews with key professionals. The first 
was in relation to children with emotional and behavioural 
difficulties. Interviewees emphasised that there was a need 
to get help for children before their behaviour ends up 
being treated as a matter of discipline and the child gets 
excluded from school. There was also concern that serious 
behavioural problems are now emerging earlier and that 
there is an increasing need for support in the primary sector. 
Secondly, in spite of the various initiatives in this area, 
including the Task Force on Autism, concern was expressed 
that autistic spectrum disorder is still misunderstood and 
misdiagnosed. Particular concern was expressed that 
children with Asperger’s syndrome are often not identified 
early enough, with the result that the child can experience 
additional health problems (such as depression). The third 
area of significant concern was in relation to the shortage 
of trained therapists in the area of speech and language 
therapy. This is the responsibihty of Health and Social 
Services Trusts. One interviewee indicated that this was a 
situation of ‘obligation without control’ and argued that 
responsibility for speech and language therapy should be 
transferred to ELBs to allow them to plan to meet the needs 
of children. Finally, concern was expressed about the 
limited availability of occupational therapy. A recent survey 
of waiting lists for occupational therapy for children with 
developmental coordination disorder indicated that children 
in Northern Ireland can wait up to three years for assessment 
(Dunford and Richards, 2003).

Other general concerns with provision that were raised 
during interviews related to the variations in the types 
and level of provision in various Education and Library 
Boards. Some ELBs were perceived as having better 
levels of provision and it was thought that some had 
become ‘victims of their own success’. The percentage of 
pupils with statements of special educational needs 
varies from 2.8% in the North Eastern Board to 4.7% in 
the South Eastern Board. At the time of the research, the 
Special Educational Needs Regional Strategy Group was 
working on Common Criteria for Assessment, which are 
intended to ensure a more consistent approach across 
the ELBs. Interviewees expressed concern that the 
special educational needs provision should not be a 
‘postcode lottery’ and that the key determinant for 
provision should be the child’s needs and rot their place of 
residence.

Limited participation rights of children and young 
people in decision making

Children with special educational needs du not have any 
specific legal rights to have their views taken into account 
in the decisions which affect them (Lundy, 2000). The
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Code of Practice on special educational needs (DoE, 1998) 
states that: ‘all reasonable efforts should be made to 
ascertain the views of the child or young person about his 
or her own learning difficulties and education, offering 
encouragement where necessary’ (para. 2.28). However, 
this is not legally binding and there is no guidance provided 
in the Code as to how this should be done (Lundy, 2000). 
Moreover, children do not have a separate right to be heard 
when appeals are made to the Special Educational Needs 
Tribunal (now the Special Educational Needs and Disability 
Tribunal). Legal aid is not available for representation at 
the tribunal. Moreover, the fact that the appeal from the 
Tribunal is given to the parent and not the child closes 
down the possibility of children receiving legal aid in their 
own name if there is a further appeal from the decision of 
the Tribunal to the High Court. Article 12 (2) of the 
UNCRC, which states that children shall in particular be 
provided the opportunity to be heard in any judicial and 
administrative proceedings affecting the child, either 
directly or through a representative or an appropriate 
body, in a manner consistent with the procedural rules of 
national law. However, one of the criticisms of this 
provision is that it does not specify that the child has a 
right to separate representation from his or her parents 
(Freeman, 2000).

Issues for children attending special schools

In 2003/2004, there were 4,834 children attending special 
schools in Northern Ireland. These children will normally 
all have a statement of special educational needs (Kilpatrick 
and Hunter, 2006). Previous research undertaken by young 
people with experience of the system highlights significant 
concern with the range and quality of the provision available 
in special schools (Educable, 2000; Monteith et al., 2002). 
Young people expressed concern: about being socially 
isolated; that teachers’ aspirations for them were limited; 
and that the teachers often did not respect their views 
(Educable, 2000). In the NICCY research, young people at 
special schools complained about bullying just as 
much as those attending mainstream schools, noting 
how it makes ‘you feel unwanted’ and ‘not want to go to 
school’. One boy attending a special school for children 
with moderate learning difficulties drew the following 
picture, which depicts two boys fighting under the words 
‘Ha ha. You are gay’.

Another boy expressed his concens as follows:

What I don't like about schot is people who try to tell 
me what to do. And people wh think they can get away 
with things and they think the are smart and they think 
they can do better things that me. And there is another 
thing people make fun of me md say things behind my 
back watch really a noise mePeople who think they are 
better than me and think theysan beat me up and think 
I can’t fight. And another on people who act hard on 
front of me are in front of smaler people. And think they 
can do more stuff to me and thnk I am a loner when 1 am 
not. And people who call me giy watch really a noise me 
and calls me names. And / hat people who push me and 
they think they can use me for.tuff and walk all over me.

This view is representative of tb concerns many children 
in special schools expressed ibout bullying. AnothaT 
significant issue for children atteiding special schools was 
in relation to school transport. Children complained that 
their journeys to school were oten too long and that the 
yellow buses used in some ELls were stigmatising. One 
child drew the picture of the yellw bus below, complaining 
that she was picked up too early n the morning.

) */I - *

Other concerns were expressed a follows:

We don't come home at the rght time, it’s too slow the 
banana bus ... we’re embarrased on that bus. We hide 
under the seats.

(Girl, aged 14)

Get rid of the yellow custard us, it’s embarrassing.
(Boy, aged 15)

Teachers in special schools weretlso asked their views on 
the extent to which children’s rig ts were upheld for pupils 
with special educational needs, ind their responses very 
much echoed those of the childrerthemselves. Additionally, 
they referred to concerns regarcng the children’s social 
isolation outside the school, makag comments such as:

Their only friends are those hre in school - they don 7 
have any playmates or anywhee to go when they aren 7 
at school.

(Teacher, spcial school for moderate 
learning difficulties)
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Teachers in special schools also commented on how the 
research had raised their awareness about children’s rights 
issues and their intention to include further exploration of 
this in the school curriculum in the future.

Issues for children attending mainstream schools

The Salamanca Statement and Framework for Action on 
Special Needs Education (UNESCO, 1994) provides that 
‘children with disabilities should have access to regular schools 
which can accommodate them within a child-centred 
pedagogy capable of meeting their needs’. The Annual 
School Census for 2003 indicates that there were 35,579 
pupils at stages 1 to 4 of the Code of Practice (i.e. children 
who have special educational needs but are not statemented). 
Boards of governors are under an obligation to ‘use their 
best endeavours’ to ensure that the child’s needs are met 
(the 1996 Order). However, in practice, there are concerns 
about the extent to which schools are able to meet children’s 
needs. For example, the Chief Inspector has identified the 
need to address the variations in the quality and nature of 
provision for children with learning difficulties in most 
mainstream schools (ET1, 2003). Part of the difficulty 
stems from the fact that children with special educational 
needs who do not have statements have very limited rights 
in terms of educational provision and do not have a specific 
right to appeal to the Special Educational Needs (and Disability) 
Tribunal about the extent or quality of educational provision 
(Lundy, 1998). The major difficulty for most children will 
be in relation to the allocation of resources in the school. 
Each school receives an allocation for special needs which 
is based on the proportion of children receiving free school 
meals. However, this money is not ring-fenced and there is 
concern that it can end up being used for other things when 
school budgets are under pressure. The Select Committee 
on Northern Ireland Affairs (1999) recommended that this 
money should be kept in a separate budget and that schools 
should be required to account for the expenditure. 
However, mainstream schools continue to have a wide and 
effectively unchecked discretion as to how they manage 
expenditure on special educational needs.

Conclusions

The NICCY research team was asked to recommend which 
issues should become priorities for the office of the 
Commissioner. This was a major challenge for the team as 
no precedent existed for this type of ranking exercise. It 
became apparent, however, that guidance as to the setting 
of priorities could be gleaned from the UNCRC and, in 
particular, its fundamental principles, the indivisibility of 
its rights, and existing areas identified by its Committee 
on the Rights of the Child’s reporting process. Further 
assistance was to be gained from adopting an approach to 
priority setting which, in itself, respected the rights of 
children - in particular their right to be heard. With these 
factors in mind, and in order to ensure that the selection 
process was as objective and transparent as possible, the

team adopted criteria for sting priorities which included: 
the issues of most concemo children and young people; 
issues which were indicath of a breach of children’s right 
to life survival and devepment; issues which were a 
breach of the UNCRC’scross-cutting principles (e.g. 
Article 2, non-discriminatii); issues previously identified 
by the Convention on the Ights of the Child; and, finally, 
issues where the breach ws likely to have a significant 
adverse impact on children capacity to enjoy their other 
rights under the UNCRC. lany of the issues identified in 
relation to special educatical needs could be categorised 
under more than one of icse headings. However, the 
decision to recommend tat the Commissioner should 
prioritise special educationvas determined primarily as a 
result of the last criterion -he perceived consequences of 
the failure to meet the ntds of children with learning 
difficulties. Many interviewjs expressed concern about the 
failure to identify and makedequate provision for cfuldren 
with learning difficulties nd warned of the knock-on 
effects of this in terins of chi.ren’s intellectual development, 
self-esteem and mental well-ring, and the risk of disaffection 
and exclusion from school.

The NICCY research teanwere also asked to prioritise 
issues where children’s rihts were being ‘ignored or 
underplayed’. With this in nnd we generally chose not to 
prioritise issues where there as an ongoing reform process, 
provided that the suggest! reforms were adequately 
addressing the ongoing cncems. Special educational 
needs provision was prioritiKi in spite of the fact that there 
was an ongoing process of lange and reform in terms of 
the proposed SENDO. This; not to say that the SENDO 
does not contain many chages which are very positive 
from a children’s rights perfective. The introduction of a 
prohibition on discriminationn the grounds of disability is 
particularly welcome since provides the much-awaited 
legislative implementation o\rticle 2 of the UNCRC. The 
SENDO also gives parents right to have their children 
educated in mainstream schtls provided that this is not 
incompatible with the effient education of the other 
children at the school. On t; face of it, this means that 
resource considerations will monger be permitted reasons to 
deny a child a place in a maiitream school. This emphasis 
on children receiving educatm in mainstream schools is 
very positive from a children’rights perspective. However, 
while an increased emphasise inclusion was positively 
welcomed by many interviev.es, problems were foreseen 
in relation to the capacity of mnstream schools to cope with 
increasing numbers of childn with learning difficulties. 
Specific concerns were raised! relation to schools’ ability 
to cope with issues of bullyin and child protection and to 
undertake meaningful consultion with children who have 
special educational needs. Ma/ interviewees also referred 
to the resource implications (the proposed changes and 
expressed dismay that the norms were thought to be 
resource neutral . In one orgaisation’s view:

Without additional fundingor this Order it is difficult 
to see how progress can ev be made from devising a | 
strategy to the delivery ofin adequate service. It is



disingenuous to raise the possibility of meeting real 
needs of children and never provide the resources to see 
these needs are ever met.

(Educational organisation, submission 
to SENDO consultation)

The many concerns expressed by interviewees about the 
inadequacy of resources were soon to be compounded. After 
the NICCY research was completed but before the SENDO 
came into force it emerged that ELBs across Northern 
Ireland were in financial crisis, with the result that some are 
now under investigation for financial mismanagement and are 
facing cutbacks. While the affected Boards struggle to maintain 
existing levels of provision it seems unlikely that current 
levels of provision and service are going to witness major 
improvement. The financial crisis highlights one of the 
major barriers to the effective implementation of children’s 
rights - the fact that some of the most significant rights, 
such as those in education, are effectively resource dependent.

There is increasing concern that an individualised 
approach, in which children are pitted against each other 
for the limited resources available, may no longer provide 
the best way forward (Wamock, 2005). In the NICCY research, 
interviewees expressed concern that the statementing 
process, in particular, was ‘long, cumbersome, clinical and 
legalistic’, and ultimately led to a document which could be 
so generally worded as to be meaningless and/or often 
identified what experienced teachers already knew. A 
number of interviewees called for ‘blue skies’ thinking in 
this area, which would direct resources to schools with 
appropriate external supports. International human rights 
law does not prescribe the way in which the rights of 
children with special educational needs should be met. 
What it does do is to provide benchmarks and standards 
against which to measure the response of individual states. 
The NICCY audit indicates that there are many shortcomings 
in the existing approaches adopted within Northern Ireland. 
While these difficulties cannot, for the most part, be challenged 
by means of litigation, the findings provide those who wish 
to lobby and campaign for change with an evidence base on 
which to found their arguments. They will now find themselves 
supported by the Northern Ireland Commissioner for 
Children and Young People who, on the basis of research 
evidence, has identified children with special educational 
needs as one of his priorities for office (NICCY, 2005).
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Mainstreaming Children’s Rights in, to and through Education 
in a Society Emerging from Conflict

LAURA LUNDY
School of Education, Queen’s University, Belfast, Northern Ireland

Introduction

Children’s rights are increasingly recognised as a central to the reconstruc
tion of societies emerging from conflict (Sloth-Nielsen, 1996). Within the 
broader sphere of children’s rights, education rights are particularly signifi
cant for societies which are in the process of making a transition from vio
lence towards peace. The Universal Declaration on Human Rights, itself an 
attempt to build a peaceful future in the wake of war, recognises and endorses 
the right to education. The vital importance of education for the individual’s 
personal development, sense of dignity and capacity to participate in society 
is evidenced by the fact that it is the only human right which is administered 
compulsorily. Moreover, the right is not just of intrinsic value, it is also an 
‘indispensable means of realizing other human rights’ (Committee on 
Economic, Social and Cultural Rights, 2000, para. 1). While all human rights 
are indivisible, inter-dependent and inter-connected, the right to education is 
thought to act as a ‘multiplier of rights’, enhancing the individual’s capacity 
to enjoy other human rights when it is secured and undermining that potential 
when it is denied (Tomasevski, 2001, para. 11). A good example of this in 
societies affected by conflict is the way in which a lack of education can 
expose children to exploitation and danger and an effective education can 
provide them with the knowledge and skills which they need to keep them
selves safe (Sommers, 2002).

The benefits of securing children’s nghts within education are not limited 
to the individual child. There is a compelling public interest in guaranteeing 
children’s right to education since the social and economic well-being of soci
ety depends upon having a well-educated citizenry and one which respects 
democratic values, including human rights. Article 28 of the Universal 
Declaration, for example, provides that education: ‘shall promote understand
ing, tolerance and friendship among all nations, racial or religious groups, and 
shall further the activities of the United Nations for the maintenance of 
peace’. The national and international interests in this are essentially the
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same: it is important for the stability of individual nations and the global 
community that children are educated to respect difference and to value 
peaceful means of resolving conflict (Lundy, 2005b). While this is always 
important, it acquires enhanced significance in societies which are making 
the transition from violence to peace and in which new democratic processes 
are being established (Limber et al, 1999).

Northern Ireland is an interesting jurisdiction in which to examine the 
impact of conflict and societal division on children’s enjoyment of their edu
cation rights. Northern Ireland is emerging from over thirty years of violent 
conflict between its Protestant and Catholic communities. The Belfast 
Agreement, a peace concord which provided for the establishment of power
sharing democratic institutions, was signed in 1998. Since then, the worst 
forms of violence (indiscriminate bombings and ‘tit for tat’ murders) have 
ceased, although there are still unacceptably high levels of violence within 
certain communities (Rowan, 2003). Moreover, Northern Ireland remains a 
deeply divided society. In fact, there is evidence that the attitudes of Northern 
Ireland’s Catholic and Protestant communities have become increasingly 
negative towards each-other since the Belfast Agreement (Hughes and 
Donnelly, 2001). Northern Ireland’s education system reflects the wider divi
sions in society. Schools are almost completely religiously segregated in 
terms of their pupil profile: Protestant children generally attend ‘controlled’ 
schools (owned and managed by local education authorities) and Catholic 
pupils generally attend ‘voluntary’ schools (which are state-funded but are in 
the ownership and management of the Catholic Church) (Lundy, 2000). Only 
5% of children attend ‘integrated’ (mixed religion) schools and a smaller 
number still attend Irish medium schools - schools in which instruction is 
provided mainly through the Irish language (a language associated mainly 
with the Catholic community).

The high level and varying types of segregation within schools has meant 
that Northern Ireland’s education system has provided a venue in which the 
jurisdiction’s complex religious, social and political divisions find a public 
outlet and therefore a setting in which claims that human rights are being 
infringed arise frequently. Moreover, thirty years of violent conflict and alle
gations of inequality have resulted in a fairly sophisticated local understand
ing and use of international human rights law (Dickson, 1997). Thus, not 
only is Northern Ireland a society in which there is a compelling need for an 
education system which promotes and respects human rights, but there is 
also a readiness to deploy a range of human rights arguments in order to 
secure change within the system (Lundy, 2004a). This has been enhanced by 
a series of innovative human rights and equality provisions which were nego
tiated as part of the Belfast Agreement in 1998 and implemented by the 
Northern Ireland Act 1998,. For example, the 1998 Act established the
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Northern Ireland Human Rights Commission (NIHRC), a body which has 
prioritised education rights from the outset. A more recent development is 
the creation of the post of Northern Ireland Commissioner for Children and 
Young People (NICCY).1 On his first day in office in October 2003, the 
Commissioner announced that he wished to undertake a large scale audit of 
children’s rights in Northern Ireland which he would use to inform his priorities 
for office. The author of this article was a member of the multi-disciplinary 
team which was commissioned to carry out the research and the analysis in 
this paper draws on some of the key findings of the project in relation to the 
impact of the conflict and education (Kilkelly et al, 2005).

The aim of the research was to identify areas where children’s rights were 
‘ignored or underplayed’. A range of data collection methods were employed. 
These included: an extensive review of existing research relating to children 
in Northern Ireland; documentary analysis of law and government policies; 
and focus groups and interviews with over 350 policy makers, professionals, 
practitioners and volunteers representing a range of child, youth and related 
organisations and agencies throughout Northern Ireland. Moreover, in keep
ing with the Commissioner’s statutory remit, and for the research to be as cur
rent and inclusive as possible, children and young people from across 
Northern Ireland were also invited to participate in the research. In total, 1064 
school children from 27 schools contributed to the research through drawing 
pictures, writing stories, designing posters or undertaking tasks which were 
appropriate to their level of understanding. The sample included children in 
mainstream schools, special schools and Irish Medium schools. However, in 
recognition of the fact that not all children could be accessed through schools 
and, given that pupils might, for various reasons, be unwilling to disclose sen
sitive information about their lives in a classroom setting, over 100 children 
and young people were interviewed outside formal school environments.

The team was asked to conduct a critical assessment of the laws, policies 
and practices which affect children in Northern Ireland by measuring them 
against the standards in the United Nations Convention on the Rights of the 
Child (UNCRC) and other relevant international human rights instruments. 
Within the core theme of ‘education’, six areas were considered to be of pri
ority. Five of these are not particular to Northern Ireland and may well have 
been identified if similar studies had been conducted in other parts of the 
United Kingdom. These were: bullying; provision for special educational 
needs; support for Traveller children; the failure to involve children in educa
tional decision-making; and the adequacy of educational provision for chil
dren educated outside formal school environments. The sixth priority was the 
need to address the wider implications of religious segregation in and the 
impact of the conflict on the education system. This article collates and analy
ses the findings which are relevant to the latter. The analysis is presented
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under the commonly used classification of children’s rights ‘to’, ‘in’ and 
‘through’ education. For the purposes of this paper, the right ‘to’ education 
denotes children’s right of equal access to education or ‘schooling’; rights 
‘through’ education focuses on the aims of the education; and rights ‘in’ edu
cation refers to school-children’s right to be safe and to be treated with dig
nity and respect while at school.

1. Children’s Right ‘to’ Education

Children’s right to education is well-established in the international human 
rights instruments.2 In many conflict-affected societies, children’s access to 
schooling will be threatened or undermined by the violence itself (Machel, 
1996).3 In socially-divided yet (relatively) politically stable societies, such as 
Northern Ireland, children will usually have access to some form of educa
tional provision. Instead, the major concern from a human rights perspective 
tends to centre on the adequacy of the educational provision, most notably in 
situations where a minority community is receiving its schooling in separate 
institutions. Religious and linguistic minorities have a right to establish sep
arate schools but that is subject to the educational provision not being of a 
lesser standard than that provided in other state schools.4 In spite of this, the 
provision of inferior facilities within minority education establishments is a 
regrettable feature of the education systems in many divided and conflicted 
societies.5 In Northern Ireland, as elsewhere, one of the main grounds of con
tention in the context of education has focused on allegations of inequality 
and discrimination in relation to school funding.

Since 1993 all grant-aided schools in Northern Ireland have been able to claim 
Hill state funding for their capital and recurrent costs. Prior to that, voluntary 
schools (the majority of which are Catholic or Irish medium schools) could claim 
assistance with just 85% of their capital expenditure. The change in the law was 
implemented in the wake of a long campaign by the Catholic Church which 
asserted that the reduced levels of capital funding given to Catholic schools 
amounted to a form of discrimination against the minority Catholic commu
nity. A legal challenge to the European Court of Human Rights had been 
ruled out in the light of the Belgian Linguistics Case ((1968) 1 EHRR 252) 
and attempts at litigation in the domestic courts had been unsuccessful.6 
Instead, the major change in funding policy resulted from a research report 
commissioned by the Standing Advisory Commission on Human Rights 
(Cormack et al, 1991). This found that children attending Catholic schools 
had lower levels of attainment, particularly in science and technology based 
subjects than their counterparts attending state controlled (de facto 
Protestant schools) and that this could be attributed in part to the reduced
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funding for capital expenditure and hence more poorly equipped laboratories 
and technology departments. This finding, and the government’s subsequent 
decision to provide full funding to voluntary schools, has to be viewed in the 
broader context of Northern Irish society, most specifically the concern about 
the unemployment differential between Catholics and Protestants, as well as 
a growing recognition that education had a key role to play in tackling exclu
sion and encouraging peaceful resolution of the conflict. However, the fact 
that the arguments were framed in the language of human rights and equal
ity added legal and moral impetus to the economic and social case for change 
(Lundy, 1998).

The Catholic Church’s campaign to secure 100% funding for its schools is 
in many respects a model of success in terms of minority rights lobbying. 
The government is now providing full grant aid to all schools in Northern 
Ireland, a concession which goes well beyond what is actually required by 
domestic and international human rights law.7 Nonetheless, concerns about 
the adequacy of school funding remain. In the NICCY research, these were 
expressed by those working in and for Northern Ireland’s two relatively 
‘new’ educational sectors: Irish Medium and Integrated Schools.

1.1 Irish Medium Education

Like many of the other factors which define and impact on an individual’s 
identity, the issue of language within Northern Ireland is inextricably con
nected to the religion and politics which are at the heart of the conflict. For 
historical reasons, the Irish language is spoken mainly by Catholics within 
Northern Ireland and the use of Irish is frequently associated with the cause 
of Irish Nationalism/Republicanism. As one commentator has observed: ‘In 
a society which is fundamentally divided on political grounds, to learn or 
speak Irish is perceived as an act with political implications.’ (O’Reilly, 
1997, p. 95). It is partly as a result of this connection that the Irish language 
has enjoyed something of a popular renaissance in Northern Ireland. 
However, it was only after the introduction of ‘direct rule’ from Westminster 
in 1972 that official attitudes to the Irish language began to change. The 
increased recognition for the language culminated with the Belfast 
Agreement in which the British Government agreed to take ‘resolute action’ 
to promote the Irish language.

Irish Medium schools are schools in which children receive the majority of 
their instruction in the Irish Language.8 The numbers of children attending 
Irish Medium schools has almost doubled since the signing of the Belfast 
Agreement in 1998. This period of growth has followed years of campaigning 
for recognition and funding following the establishment of the first Irish 
Medium primary school in 1971. The key change for the sector was negotiated
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as part of the Belfast Agreement in which the UK government agreed to rat
ify the European Charter for Regional or Minority Languages. Irish is des
ignated under both Part II and Part III of the Charter. This includes a 
requirement to make primary and secondary education in the language avail
able to ‘pupils whose families so request and whose number is considered 
sufficient.’9 The Belfast Agreement also contained an express commitment to 
introduce domestic legislation requiring the Department of Education to sup
port and facilitate the development of Irish language education.10 This has 
had two very immediate practical effects. The state now funds Comhairle Na 
Gaelscolaiochta, a voluntary organisation committed to the development of 
Irish Medium education and there has been a review of school viability cri
teria which have made it easier to establish new Irish Medium schools.

The new obligation to facilitate and support the development of Irish 
Medium education is not without its limitations. In the NICCY research, 
Comhairle Na Gaelscolaiochta argued that Irish Medium education is still 
viewed as ‘a luxury rather than a fundamental right’. Various concerns were 
expressed about the adequacy of provision for children in Irish Medium 
schools, including the fact that funding premiums are not index-linked and 
that special educational needs provision for bi-lingual children was inade
quate. The research also highlighted a concern that there were insufficient 
places for Irish medium-specific teacher training which impacts on the sec
tor’s capacity to expand and to provide an effective range of subjects for 
pupils. Children attending Irish medium schools were critical of the limited 
facilities in their school. For example, one stated:

Ta scoil s’againne maith go leor ach nil a lan haiseanna an agus ta an hait in a 
bhfuil se suite thar a bheith faoin tuath mar sin de nil a lan haiseanna thart arainn. 
Bionn orainn dul go dti an scoil Bearla chun aiseanna s’acu a said. Bonn arainn 
‘mini-bus’ a fhail thuas ansin agus glacann se a lan ama. - which translates as:

Our school is good enough but we don’t have a lot of resources and the place 
where it is located in nearly out in the countryside so we don’t have a lot of facil
ities around us. We have to go to the English school to use the facilities. We have 
to take a minibus up there and it takes a lot of time. (Girl, aged 14).

Although there is a range of issues which remain to be addressed, the Irish 
Medium sector could be regarded as another success story in terms of human 
rights advocacy, the most notable achievement being the positive outcome of 
the long-running campaign to get the UK to sign the European Charter for 
Regional or Minority Languages. The Committee of Experts which monitors 
compliance with the Charter considers that the UK has largely met its obliga
tions under the Charter in relation to education and the Irish language. Such 
achievements have led one observer to conclude that: ‘From having suffered 
state discrimination in Northern Ireland, the Irish language has gradually pro
gressed to becoming a state beneficiary.’ (Pritchard, 2004, p. 62).
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1.2 Integrated Education

Integrated schools are required by law to achieve a reasonable balance of 
Catholic and Protestant pupils in the student body." These schools were ini
tially founded on a charitable basis by parents who were concerned at the 
effects of the segregated nature of the Northern Ireland school system. In 
1988 the government published proposals for the radical reform of the 
Northern Ireland education system which recognized the growing parental 
demand in Northern Ireland for integrated education (Cullen, 1991). The 
extent of the new commitment to integrated education was reflected in a 
statutory duty placed on the Department of Education ‘to encourage and 
facilitate the development of integrated education’.12 This duty is met prima
rily through funding the Northern Ireland Council for Integrated Education 
(NICIE), a charitable organization which represents the interests of the inte
grated schools’ movement and which supports parents who are seeking to 
develop new schools.

The Belfast Agreement also made a commitment to increasing the number 
of integrated schools. However, only around 5% of pupils currently attend inte
grated schools. There are still areas in Northern Ireland where children cannot 
access integrated education or cannot attend an integrated post-primary 
school. Under current arrangements, the two main routes for the develop
ment of the integrated sector lie in the opening of entirely new schools, usu
ally following the initiative of a group of parents, or the transformation of 
existing (controlled and therefore predominantly Protestant) schools follow
ing a parental vote. The first option is constrained by falling rolls generally, 
while the second is limited by the small number of schools that have any sig
nificant degree of religious mix in their current enrolment (Gallagher et al, 
2003). A further concern is the fact that when the Department of Education 
is deciding whether or not to recognise a new integrated school, it does not 
just look at the viability of the proposed school, but will assess the impact on 
other existing (religiously segregated) schools in the area. In the Northern 
Ireland Council on Integrated Education’s view, this emphasis on the status 
quo is ‘short term and denies parental choice to hundreds of pupils each 
year’ (Kilkelly at al, 2005, p. 153).

Not only is the demand for integrated education higher than current sup
ply, but attitudinal evidence shows continuing support for an expansion of 
integrated provision (Gallagher and Smith, 2003). The high level of religious 
segregation and low level of integration has been the subject of adverse com
ment by both the Committee on the Rights of the Child (2002) and the UN 
Special Rapporteur on the Right to Education (Tomasevski, 2003). In spite 
of this, there is little in the international human rights covenants that is 
directly supportive of integrated education. An attempt to challenge the level
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of state support provided for integrated schools before the European Court of 
Human Rights was deemed inadmissible.13 Instead, support for integrated 
education has to be implied from provisions such as Article 29 of the 
UNCRC which requires education to be directed towards the ‘promotion of 
understanding, tolerance and friendship among nations, racial and religious 
groups’. One difficulty for the advocates of integrated education is that this 
is too broad to have any meaningful normative value and therefore offers lit
tle of substance to those seeking to effect change. The lack of direct support 
for integrated educational models highlights one of the limitations of the 
existing human rights covenants when applied to socially divided societies 
such as Northern Ireland, a gap which may be remedied in the proposed Bill 
of Rights.

2. Children’s Rights ‘through’ Education

Many human rights instruments define the skills, values and attitudes which 
children should acquire ‘through’ the process of education.14 The most recent 
and extensive formulation of the human rights ‘goals’ of education is con
tained in Article 29 of the UNCRC which requires States Parties to ensure that 
education is directed, inter alia, to: ‘the preparation of the child for responsi
ble life in a free society, in the spirit of understanding, peace, tolerance, equal
ity of sexes, and friendship among all peoples, ethnic, national and religious 
groups and persons of indigenous origin’. The Committee on the Rights of the 
Child (2001, para. 16) has observed that the values embodied in this:

... are relevant to children living in zones of peace but they are even more 
important for those living in situations of conflict or emergency ... it is impor
tant in the context of education systems affected by conflict... that educational 
programmes be conducted in ways that promote mutual understanding, peace 
and tolerance, and that help to prevent violence and conflict.

One of the major challenges posed by the Northern Ireland education system 
is the fact that the vast majority of pupils receive their education in schools 
which are, for all practical purposes, homogeneously Protestant or Catholic. 
The connection between the high levels of religious segregation in schools 
and the conflict is highly contested. For some, separate schools are largely 
irrelevant to a political conflict which is rooted in inequality and injustice, 
rather than ignorance (see, for example, Darby and Dunn, 1987). For others, 
the mere fact of separation inevitably embeds a sense of difference and there
fore fuels the conflict. Various initiatives in education have been pursued over 
the past 30 years all of which are at addressing the impacts of institutional 
segregation. For example, two of the cross-cutting themes in the statutory 
curriculum are ‘Education for Mutual Understanding’ (EMU) and ‘Cultural
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Heritage’. Both are designed to improve the relationships between people of 
different cultural traditions. However, despite the fact they been part of the 
curriculum for fifteen years, research suggests that their impact has been lim
ited (Kilpatrick and Leitch, 1999).

Part of the difficulty stems from the inherent difficulty in teaching children 
to be tolerant and to respect difference when there is no-one in their school 
environment who is different (in terms of religious background) and there
fore requires tolerance. The government’s main response to this has been the 
promotion of cross-community contact schemes. However, schools and 
young people can be reluctant to participate in the areas most affected by the 
conflict. Moreover, recent research on pupils’ perceptions of the schools’ 
community relations scheme has indicated a number of concerns, including 
the fact that the programmes are often influenced by curricular objectives; 
that the opportunity for follow-up and discussion and un-packing of the 
issues can be limited; and that schools often select the pupils who participate 
in order to promote a positive image of the school (O’Connor et al, 2003). 
There is also increasing recognition that the programmes may begin too late. 
It is estimated that by the age of six, one third of children in Northern Ireland 
as a whole see themselves as Protestant or Catholic and one in six have 
expressed sectarian comments (Connolly et al, 2002).

The UN Special Rapporteur on the Right to Education, in the wake of her 
mission to Northern Ireland, stressed the importance of education in ‘ruptur
ing intergenerational transmission’ of the key factors that create conflict- 
prone societies and emphasized the role of the curriculum in peace-building 
(Tomasevski, 2001). The statutory curriculum is in the process of a major 
review. This has been timely in terms of its capacity to take account of 
Northern Ireland’s new post-conflict political arrangements and the need to 
secure commitment to the democratic processes. One of the key changes is 
the inclusion of a new strand of study called ‘Local and Global Citizenship’ 
which is intended to develop pupils’ capacity to participate effectively and 
positively in society, to influence democratic processes, and to make 
informed and responsible decisions as local and global citizens throughout 
their lives. Moreover, one of the proposed aims of the new curriculum will 
be to help young people develop a morally and ethically sound value system 
based on internationally recognised principles of equality and human rights.

A number of interviewees welcomed the shift in emphasis within the new 
curriculum and the efforts which have been made to develop curricular mate
rials which will enable teachers to discuss some of the most controversial 
issues (e.g. contested parades) in the classroom. However, concern was 
expressed about the need for additional resources, training and support for 
teachers in order for them to be able to implement the curriculum effectively. 
Moreover, the developments in the revised curriculum aside, there is, as yet,
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no specific strategy for addressing the wider impacts of religious segregation 
within education. Following the Belfast Agreement, in 1999 the Minister of 
Education set up a ‘Culture of Tolerance’ group which had representatives 
of all the key education sectors. The group produced a report on the operation 
of Education for Mutual Understanding. However, in the political vacuum 
created by Northern Ireland’s failed attempt at devolution, the process appears 
to have been disbanded and no final report or strategy was ever issued.

3. Children’s Rights ‘in’ Education

The Committee on the Rights of the Child (2001, para. 8) has observed that: 
‘Children do not lose their human rights by virtue of passing through the 
school gates.’ All other human rights apply to children when they are at 
school. Of key significance in the context of conflict-affected societies is 
children’s right to be protected from inhuman and degrading treatment and 
to be safe while they are at school. The NICCY research identified a range of 
concerns in terms of the latter. For example, one of the most significant 
issues for children and for the adults who work with them was the high inci
dence of bullying at school, an issue which plagues many other western 
European societies (Lundy, 2005a). A number of interviewees linked the 
prevalence of peer-initiated bullying to the wider culture within the school 
and in particular emotionally and verbally abusive behaviour by some teach
ers. A small number of interviewees also queried whether it could in some 
way be related to the high incidence of violence and harassment which per
vades Northern Irish society. While a causal connection of this kind would 
be difficult to establish with any degree of certainty, it is apparent that the 
Northern Ireland conflict has had a significant detrimental impact on chil
dren’s physical and mental well-being and therefore their capacity to derive 
benefit from their education school in a variety of other ways.

The impact of the conflict upon children’s education is both direct and 
indirect. Children in Northern Ireland have been disproportionately affected 
by the conflict as victims (Muldoon, 2004). Moreover, many children have 
witnessed violent incidents or are living with the effects of violence on fam
ily members.15 The physical and psychological effects of this have inevitably 
had adverse impact on children’s schooling. Moreover, schools themselves 
often become the focus of sectarian attacks, including vandalism, arson and 
bomb scares. While the majority of these incidents occur at night, schools in 
interface areas (those which form a boundary between the Catholic and 
Protestant communities) restrict pupils’ access to playgrounds and recreation 
areas during school hours in order to protect them from external attacks. 
School break-times can also be marred by internal conflict since some of the
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paramilitary feuds, which are a feature of life in many parts of Northern 
Ireland, have spilled over into school playgrounds. Bullying can take on a 
new and more sinister form, with pupils (and their teachers) being threatened 
by pupils whose parents are connected with paramilitary organizations. One 
of the indirect consequences of both the internecine paramilitary feuds and 
general sectarian harassment is that families are often forced to flee their 
homes under the threat or actuality of night-time petrol bombings. In the 
NICCY research, education welfare officers highlighted the difficulty of 
ensuring educational stability for children who have to move home because 
of sectarian intimidation. And finally, children whose parents are in the secu
rity forces can experience significant stress as a result of the need for extra 
security measures, worry about their parents’ safety and the need to conceal 
their parents’ occupation in school (Smyth et al, 2004).

Schools in Northern Ireland have been rightly proud of their ability to con
tinue providing children with a high quality education throughout the dark
est days of Northern Ireland’s ‘troubles’.16 However, it is increasingly 
apparent that they cannot create an ‘oasis’ in which children are untouched 
by the activities of the community outside (Kilpatrick and Leitch, 2004). 
This is particularly true for schools in the areas which are most affected by 
the conflict and where it has been observed that: ‘it is difficult to sustain the 
idea that Northern Ireland schools have been havens of peace in an otherwise 
stormy and conflict-affected society.’ (Smyth et al, 2004, p. 103). A number 
of interviewees emphasized that more needs to be done to recognize the 
effects of the violence upon children. One children’s case-worker observed:

The agencies that are dealing with people have no idea what the effects of 
trauma are. They don’t put it into the equation when children are displaying dif
ferent symptoms, whether they are in education, the criminal justice system or 
whatever. The effects of trauma don’t even factor there . . . and the issue of the 
conflict doesn’t raise itself.

Many interviews emphasized that teachers, in particular, need specialized 
training and support to be able to identify and address the ways in which the 
conflict and external violence is impacting on children’s behaviour and per
formance at school. However, there was also an acknowledgement that teach
ers do not have the training and expertise to tackle all of the issues which 
confront their pupils and that children who are suffering as a result of their 
experiences of the conflict should, for example, have access to professional 
counselling services.

A persistent concern about school-children’s safety does not apply to chil
dren while they are technically ‘in’ school. Instead, children often express 
fear for their safety on the journey to school. For example, school buses are 
frequently the targets for stone-throwing by youths from the opposite com
munity. Moreover, individual children are regularly harassed while walking
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to school, their religion readily identifiable from their school >rms. 
Young people in a number of the focus groups expressed concern vear- 
ing their school uniform made them vulnerable to verbal abuse etack. 
For example, one young person complained that: ‘we can’t wear oiform 
up the town’. Another young person recounted the following expte:

I was crossing the bridge and they were all shouting at me and I way uni
form as well. It didn’t really register until afterwards to me. (Younale -
Youth Group).

In the same way that a child’s religion can be ascertained from tbhool 
uniform, schools buildings are readily identifiable as belonging tccom- 
munity or the other and have frequently become sites of conflict. Ftmost 
part, this has taken the form of sectarian vandalism, which is not oivaste 
of hard-pressed educational resources but impacts negatively on ren’s 
sense of personal safety. However, it is unquestionable that the w«am- 
ple of a school being used as a venue for protest occurred at Kross 
Primary School in 2001. Holy Cross is a Catholic all-girls primary il sit
uated in a part of Belfast which is predominantly Protestant. In X001, 
the local residents blockaded the school to protest at what they argvas a 
campaign of harassment by the neighbouring Catholic commi The 
protest continued until the school closed for summer, during whice the 
Police Service of Northern Ireland (PSNI) refused to let the chilenter 
the school by its front gate.

When school resumed in September 2001, the protest recor.ced. 
Parents rejected the option of the children being driven to scln an 
armoured bus. Instead, the police, dressed in full riot gear, providetman 
corridor along the route shielding the children from the protesThis 
arrangement continued for 12 weeks, during which time the ptors 
shouted sectarian insults, blew whistles and threw missiles at thidren 
(including bricks, bottles, urine-filled balloons, excrement and (rub
bish). On September 6th, 2001 a blast bomb was thrown at the chi and 
their parents, injuring four police officers. The protest was disbant late 
November 2001 after a series of financial support packages were pilace 
in the local community, a resolution which was secured after monthego- 
tiations by political, church and community leaders.

A mother of one of the children involved in the Holy Cross disjniti- 
ated a legal action against the Police Service of Northern Ireland () for 
its handling of the protests. The action was based primarily oiged 
breaches of the European Convention on Human Rights (ECHR). Tpli- 
cant asserted that the PSNI’s decision to allow the protest to continbeit 
from behind a wall of police officers, breached her daughter’s rig life
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under Article 2 of the ECHR, right to be free from torture, inhuman and 
degrading treatment under Article 3, and her right to education under Article 
2 of the First Protocol. It was also argued that the decision about policing was 
in breach of Article 3 of the UNCRC which requires the best interests of the 
child to be ‘a primary consideration’ in decisions which affect the child. In 
defence, the Police Constable asserted that the children’s welfare was para
mount in the policing decision and that, if the protestors had been dispersed, 
it was likely that the situation would have deteriorated and other schools in 
the area might have been affected.

The High Court judgment, In Re Es Application, ([2004] NIQB 35), found 
that there had not been a breach of any of the provisions of the ECHR. In terms 
of Article 2, the court considered that, although the child may have felt that her 
life was threatened it had not been proved that the authorities knew or ought 
to have known at the time of the existence of a real and immediate risk to the 
applicant’s life (para. 39). The court was not prepared to hold that the ‘indig
nities, threats and naked intimidation’ to which the applicant was subjected 
did not amount to inhuman or degrading treatment, but considered that the 
policing strategy was within the range of reasonable responses (para. 46). 
The court also found that there had not been a breach of Article 2 of the First 
Protocol as the children had not been denied their education ‘because of the 
sterling efforts of the parents and dedication of the teachers led by their 
admirable principal.’ (para. 51). Finally, it was stated that there had not been 
a breach of Article 3 of the UNCRC as it had not been established that the 
PSNI had not made the children’s interests a primary consideration when 
determining their response.17

The judgment is disappointing from a children’s rights perspective. While 
the judge condemned the protests, describing the situation at Holy Cross as 
‘one of the most shameful and disgraceful episodes in the recent history of 
Northern Ireland’, he refused to question the legitimacy of the policing strat
egy. The action was taken against the PSNI as the main agent of the state with 
responsibility for ensuring the children’s safety during public disorder. 
However, the Northern Irish courts have been reluctant to substitute their 
judgment for that of those charged with keeping the peace, particularly in sit
uations where lives are threatened. In In Re E’s Application, the High Court 
was influenced by the PSNI’s assertion that ‘an aggressive, uncompromising’ 
policing strategy (e.g. the dispersal of the protestors) might have been the 
‘catalyst for widespread unrest elsewhere’ (para. 46). The Court acknowl
edged that while right-thinking people would think that the protestors should 
have been prevented, arrested and prosecuted, ‘policing options and deci
sions do not permit such uncomplicated solutions, particularly in such a 
uniquely fraught situation’ (para. 45). However, the effect of the decision is
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that the children’s right to protection from actual abuse was regarded of less 
priority than the avoidance of potential civil unrest. The decision has been 
appealed. In the interim, the High Court’s decision leaves open the possibil
ity that a similar incident at a school in Northern Ireland in the future could 
be policed in the same way.

4. Realising the Potential of the New Human Rights Frameworks

In the wake of the Belfast Agreement, there was a wave of optimism within 
Northern Ireland’s human rights community about the capacity to use the 
new human rights frameworks to secure change (Mageean and O’Brien, 
1999). Children’s rights in particular were seen as not only central to the 
reconstruction, but also as fertile ground in which to sow the seeds of polit
ical co-operation, a necessary condition for the success of Northern Ireland’s 
consociational democratic structures. A good example of this working in 
practice was the cross-party support which was secured for the post of 
Northern Ireland Commissioner for Children and Young People, one of the 
very few concrete achievements of the now defunct Northern Ireland 
Assembly. Since then, little has happened to justify the early optimism and 
the mood within the children’s rights sector is considerably deflated. Some of 
this can be attributed to the wider failure of the peace process, the suspen
sion of devolution and Northern Ireland’s ongoing democratic deficit. 
However, it also evident that the political commitment to children’s rights, 
seemingly absolute in the early days of the peace process, is in fact contin
gent upon a range of other factors, including: the availability of resources18, 
political tribalism allied to the perceived mood of the voting public19, and the 
wider public interest in avoiding disorder.20

Julia Sloth-Nielsen (1996, p. 63) has described how support for children’s 
rights in South Africa charted a similar course, the early consensus that chil
dren’s rights were a ‘universal good’ dissipating as soon as the requirements 
of implementation became too costly or controversial. She identified three key 
indicators which she regarded as essential if the original momentum around 
children’s rights was to be sustained in a society in the process of reconstruc
tion. These are: specific constitutional protections for children; an active com
munity of non-governmental organisations; and independent institutions to 
monitor compliance with children’s rights (1996, pp. 341-343). Northern 
Ireland scores well in terms of the latter two. Civic society in Northern Ireland 
is demonstrably vibrant, no more so perhaps than in the children’s right sec
tor. Moreover, not only is there an independent children’s ombudsman, but the 
government has recently appointed a Minister for Children, thus ensuring that 
there is a dedicated office for securing children’s rights both within and outside
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of government. What is missing is the third leg in the stool, a constitutional 
framework which includes dedicated children’s rights protections, a situation 
which does, however, have the potential to change.

The Belfast Agreement includes provision for the creation of a Bill of 
Rights for Northern Ireland to supplement the ECHR to reflect the particular 
circumstances of Northern Ireland. The NIHRC, which was tasked with 
preparing a draft of the proposed Bill of Rights made its initial recommenda
tions for a new Bill of Rights for Northern Ireland in 2001 and revised them 
in response to public consultation in 2004. The NIHRC’s proposals contain a 
number of provisions, which, if implemented, would significantly extend chil
dren’s rights in education. The education section, for example, contains a pro
posal giving parents a right to choose integrated and Irish medium schools for 
their children (NIHRC, 2004, p. 65). The children’s rights section includes a 
proposal which would require public authorities to ‘carry out their functions 
in relation to children in accordance with the provisions of the UNCRC’ 
(2004, p. 62). However, the future of the Bill of Rights is far from certain as 
the process has been fraught with controversy and delay (Morgan, 2001). 
Moreover, while the education provisions have been relatively uncontroversial 
(Craig and Lundy, 2001) the current proposals in relation to children’s rights 
have been significantly cut back (see Kilkelly, 2004), a reduction which the 
NIHRC explains was in response to the high levels of criticism about the orig
inal proposals for children’s rights which emerged in the course of the public 
consultation.21 The honeymoon period for children’s rights in Northern 
Ireland is clearly over. Nonetheless, even the much reduced list would provide 
advocates with the tools to mount litigation-based challenges to breaches of 
children’s rights and therefore has the potential to be a springboard for change 
(Lundy, 2004b). However, while additional legal protections are to be wel
comed, a note of caution has to be sounded, not least because the efficacy of 
constitutional protections is inevitably dependent on their interpretation and 
application in the domestic courts.

The Northern Ireland judiciary’s approach to the UNCRC in the Holy 
Cross case would not give rise to optimism.22 Moreover, in a subsequent 
High Court action. In Re Application of the Northern Ireland Commissioner 
for Children and Young People [2004] NIQB 40, in which the Commissioner 
challenged the failure to consult children about the introduction of anti
social behaviour orders, the Northern Ireland High Court issued a judgment 
which shows a remarkable lack of awareness of the import of Article 12 of 
the UNCRC. Judge Girvan expressed doubt that Article 12 required the gov
ernment to consult with children on draft legislation (as opposed to the deci
sions ‘immediately impacting on them’) and observed:

One wonders in practical and realistic terms what meaningful response could be
obtained from children unless they were in a position to understand the legal and
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social issues to anti-social behaviour, the mechanisms for dealing with it, the 
shortcomings of existing criminal law and effectiveness or otherwise of English 
legislation and its suitability for transplant to the Northern Ireland context, and 
the interaction of Convention and international obligations, (para. 12).

The High Court’s approach stands in direct contrast to the recommendation of 
the Committee on the Rights of the Child that the UK should establish proce
dures that would allow ‘the views expressed by children to be taken into 
account in and to have an impact on developing programmes and policies 
affecting them’ (2002, para. 30). Moreover, while the Court considered that 
consultation with children’s organisations had been adequate and that there was 
no need for direct consultation with children, the Committee (2003, para. 5) 
has advised that: ‘Government must develop a direct relationship with them, 
not one simply mediated by NGOs’. Thus, while constitutional protections 
might provide a platform for litigation, it is apparent that constitutional legis
lation and/or litigation alone cannot create the type of children’s rights culture 
envisaged by the UNCRC and which is recognised as being essential to tran
sition. In the wake of the NICCY research, it is submitted that two additional 
indicators could be added to Sloth-Nielsen’s list of essential conditions if chil
dren’s rights are to be realised in post-conflict Northern Ireland.

First, there is a need to ensure a greater level of awareness of the existence 
and scope of children’s rights. The Committee on the Rights of the Child 
(2002, para. 21) has expressed concern about the levels of awareness of the 
Convention amongst professionals who work with children in the UK and 
has emphasised that initial and in-service training should be ‘systematic and 
ongoing’. The low level of awareness of children’s rights within Northern 
Ireland was readily apparent in the NICCY research across all professions. 
Whilst ignorance of the law should not be a ‘defence’, it is not that surpris
ing that children’s rights are not being respected by adults who were unaware 
that they existed in the first place. The Committee on the Rights of the Child 
has stressed the importance of compliance with Article 42 of the UNCRC 
(which requires that steps are taken to ensure that the Convention is made 
widely known to adults and children alike), observing that: ‘if the adults 
around children, their parents and other family members, teachers and carers 
do not understand the implications of the Convention, and above all its con
firmation of the equal status of children as the subjects of rights, it is most 
unlikely that the rights set out in the Convention will be realised for many 
children.’ (2003, para. 66).

A final condition for ensuring that the potential of the children’s rights 
rhetoric is realised for children in conflict-affected societies is to ensure that 
children’s views are taken into account on the issues which affect them (i.e. 
the promotion of compliance with Article 12 of the UNCRC). Compliance 
with Aj-ticle 12 could act as a barometer for measuring the extent to which a
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children’s rights culture is embedded within any society given the obvious 
correlation between respect for children’s views and the protection of their 
rights more generally. It is difficult to imagine egregious breaches of chil
dren’s rights in situations where they have been fully and effectively involved 
in determining the issues which affect them. Moreover, the implementation 
of Article 12 within education is arguably one of the most significant chil
dren’s rights in any society in the process of reconstruction. Schools are most 
children’s first experience of community participation and therefore of 
democracy. Schools have a significant role to play in educating children for 
citizenship by enabling their pupils to participate in decision-making and 
thereby acquire the knowledge and skills which will enable them to become 
active stakeholders in society. Moreover, in societies which are emerging 
from conflict and in which new democratic structures are being established, 
such as Northern Ireland, it is even more important that children are given an 
opportunity to experience the value of democratic participation and to prac
tice skills such as persuasion, negotiation and conflict resolution which are 
essential to sustain the transition to peace.

In spite of this, when children in Northern Ireland were asked about their 
school experiences, they routinely drew attention to the fact that they had not 
been asked their views nor listened to when they took an opportunity to 
express them. Typical comments included:

Sometimes school can get on my nerves cause I don’t think children get enough 
respect from teachers and caretakers and I think some children are scarred 
[sic]about speaking their mind in case they get shouted at.” (Girl, aged 11 years).

Given the link between disaffection, low educational attainment and involve
ment in violence and paramilitary activity, there is a particularly compelling 
need to ensure that the voices of marginalised young people and those who 
face the risk of exclusion are listened to and treated with respect. However, 
in focus groups conducted with children being educated outside school, the 
young people’s sense of isolation and frustration about their inability to com
municate with the teachers in their previous mainstream schools was a recur
ring theme. When asked about the most important thing they had learnt in 
school was, one response was:

Keep your mouth shut when the teachers did annoy you ‘cos it just gets you into 
more trouble (Young person in alternative education focus group).

Similar views were expressed in focus groups conducted with adults who 
work with marginalised young people. For example, one worker in an alter
native education project said (in relation to some teachers):

They do not listen to them. They do not hear them. They do not value them the 
way children and young people should be valued. It’s heartbreaking to hear 
some of the stories.
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This sense of not having a say in the decisions which affect the; was not 
restricted to children’s experience in school. There was no other sgle issue 
which was so commonly or widely identified by both children andie adults 
who work with and for them. The lack of involvement in decision-nking cut 
across all aspect of their lives, leading the research team to conude that 
Northern Ireland is, for the most part, not listening to its children'his fail
ure to engage children and young people in the decisions whichre made 
about them is not just a breach of their rights under the UNCRC ana missed 
opportunity for encouraging active citizenship but it is undoubtey short
sighted in its failure to harness children’s insight to effect change^ot only 
do children have expertise in being young, they are the citizenwho are 
likely to have the highest levels of motivation for improving the uldhood 
experience. One child put it this way:

I know we’re just kids but we live in this world too and if we don’t s: anything 
about it, who will? (Girl, aged 10).

Many of the issues raised by children in Northern Ireland in thNICCY 
research are similar to those which have been raised by children in oer juris
dictions when they are asked about their experience of their rights vlorrow, 
1999). The fact that children the world over share concerns aboutccess to 
safe play areas and the imbalance in power in parent/ child relationsbs could 
be anticipated. Equally, it also not surprising that many of the sponses 
reflect the fact that this generation of children have grown up in society 
which has been marred by religious divisions and violent conflictfhe fact 
that 83 out of 604 submissions (14%) expressed a desire for the inflict in 
Northern Ireland to end is significant, particularly as this was genered by in 
response to a question which asked children and young people abo unfair
ness in their lives and images of the police. Many of these youi people 
remarked that they wanted Catholics and Protestants ‘to get alor and to 
‘stop fighting with one another’. Typical comments included the folwing:

Where I live everything is OK except there are people with a differe religion 
who also live near and people give them a hard life. I wish there was i religion 
so that everyone could get along and there would be no fighting’ (Boyged 14).

Another young person drew a picture of weapons and wrote beside:

We should be asked our views of war, including the small-scale riots cnmonly 
occurring in Belfast

The need for children to be actively involved in the ‘consolidatu of the 
peace process’ was recognized by the UN Special Representive for 
Children in Armed Conflict when he visited Northern Ireland i 2000 
(Otunnu, 2000). Children not only have the most informed insightnto the 
ways in which conflict and division impacts on their lives but they aa make
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practical suggestions as to what needs to be done to address it. A good exam
ple of this is the recurring plea to do away with school uniforms so that chil
dren travelling to school are not subjected to abuse. Giving children’s views 
due weight is not just educationally sound and consonant with the promotion 
of civic values, it can harness the wisdom, authenticity and currency of chil
dren’s lived experience in order to keep them safe.

5. Conclusion

No two conflict-affected societies are the same, yet each can provide valuable 
insight into the necessary conditions for securing peace and embedding 
democracy. Much can be learnt from Northern Ireland’s successes and fail
ures in the context of children’s rights. It has been observed that the unique 
straddling of the categories of ‘conflicted/transitional society and ‘western 
democracy’ makes Northern Ireland a key case study for examining the 
dilemmas and solutions of transitional justice (Bell et al, 2004, p. 310). It is 
for these same reasons that Northern Ireland is an interesting location in 
which to explore both the ways in which children’s rights are adversely 
affected by conflict and the potential of children’s rights to address conflict 
and division. Education, in particular, provides a good example of an area 
where civic society has been able to engage with human rights discourse and 
to harness the potential of the democratic processes to effect change. The fact 
that religious denominational and linguistic minority schools receive full 
state funding is a concrete example of the success of this. However, it has 
been seen that this approach may have generated other challenges for the 
implementation of children’s rights by further embedding segregation and 
division within the school system. Although that nettle is currently being 
grasped in a range of policy initiatives which are aimed at promoting toler
ance and respect for difference, it is apparent from the NICCY research that 
not enough is being done to address the direct and indirect impacts of the 
violence and religious segregation on children’s physical and mental well
being and thereby their capacity to enjoy the full benefit of their education.

Thomas Simon, in an interesting argument that more might be achieved 
for children if the focus was on obligations to prevent harm (as opposed to 
children’s rights), has observed that: ‘We have a moral triage situation in 
which the worse harms often go unnoticed while minor harms get wide
spread attention.’ (2000, p. 11). This is, to some extent, an accurate descrip
tion of what appears to be happening within Northern Ireland. While there is 
much good practice in terms of children’s rights in Northern Ireland, the 
NICCY research highlighted a series of situations where there is a failure to 
protect children from the most egregious forms of abuse and violence.23 In
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the context of children’s school-lives, the most striking gap in potection is 
the failure to ensure that children can travel to school without larassment 
and that schools themselves are places of safety. Fortunately, chaige may be 
on the horizon. The Northern Ireland Commissioner for Childrenmd Young 
People has been persuaded by the research evidence in the NICCYreport and 
has identified ‘Children, Young People and the Troubles’ as one oihis 14 pri
ority areas for office (NICCY, 2005). Moreover, the Holy Cross dcision has 
been appealed to the Northern Ireland Court of Appeal. The cas: might be 
regarded as a litmus test for children’s rights more generally and he court’s 
decision is therefore awaited by all within Northern Ireland childrn’s sector. 
It is to be hoped that the potential of human rights law will be hanessed and 
that the court will issue an unequivocal message that schoolchilden cannot 
ever be regarded as legitimate targets for unlawful violence. As me young 
person (whose school was the target of bomb threats), put it:

I believe all children have the right to education. Schools should be anctuaries, 
not battlegrounds ... It is a little ironic that schools have been targecd, because 
education is one of the few ways people could escape the sectarianhate-cycle. 
Young people need education, not only to give them a head start in ife but also 
to help them learn that being different is OK. Education is the buildng block of 
the future, not the bricks, bottles, abuse and violence of the past.24

Notes

1 The Commissioner for Children and Young People (NI) Order 2003. Articf 6 provides 
that: ‘The principal aim of the Commissioner in exercising his functions unde this Order 
is to safeguard and promote the rights and best interests of children and younjpersons’.

2 It appears in all of the major international human rights instruments, inluding the 
Universal Declaration on Human Rights, International Covenant on Econcnic, Social 
and Cultural Rights, European Convention on Human Rights and the Unied Nations 
Convention on the Rights of the Child.

3 This occurs in a variety of ways, including, for example: schools destroyd, children 
recruited as soldiers and teachers murdered. See also the Committee on the Rghts of the 
Child’s criticism of educational provision for Palestinian Children in Israel. 1 expressed 
concern bout the serious deterioration of access to education of children in tb occupied 
Palestinian territories as a result of the measures imposed by the Israeli Defesce Forces, 
including road closures, curfews and mobility restrictions, and the destructiot of school 
infrastructure. United Nations Committee on the Rights of the Child (2002), Concluding 
Observations of the Committee on the Rights of the Child: Israel (UN/(RC/C/15/ 
Add. 188), (Geneva: United Nations, 2002), para. 52.

4 For instance, Article 5(1) of the UNESCO Convention Against Discrirination in 
Education recognises ‘the right of members of national minorities to carry oi their own 
education activities, including the maintenance of schools and, depending on he educa
tional policy of each state, the use or teaching of their own language’.

5 See, for example, the Committee on the Rights of the Child’s concern abort the inad
equacy of resources allocated to minority language schools in Macedona. United 
Nations Committee on the Rights of the Child (2000), Concluding Observatons of the
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Committee on the Rights of the Child: The Former Yugoslav Republic of Ksdonia, 
(UN/CRC/C/15/Add. 118), (Geneva: United Nations, 2000).

6 In Re Daly’s Application, Unreported decision of the High Court of Northdreland, 
5 October 1990. The Catholic Bishops argued unsuccessfully that the more geous lev
els of funding for integrated schools constituted religious discrimination anst the 
Catholic community.

7 Minority rights instruments are essentially permissive in nature. They alloninori- 
ties to establish schools but do not require the state to provide funding. See, ftxample, 
Article 5(1) of the UNESCO Convention Against Discrimination in Educatioi

8 Education and Libraries (NI) Order 1993, Article 35(2).
9 Art. 8, para. lb(iv) and lc(iv).

10 Enacted in the Education (NI) Order 1998, Article 89.
11 Education Reform (NI) Order 1989, Article 46.
12 Education Reform (NI) Order 1989, Article 64. A key reform was the irduction 

of a new category of integrated school - the grant-maintained integrated siol - in 
recognition of the growing demand from parents for integrated education.

13 X and Y v United Kingdom, (1978) DR 179.
14 See, for example, Article 13 of the International Covenant on Economic, :ial and 

Cultural Rights which provides that: ‘education shall enable all persons to ficipate 
effectively in a free society, promote understanding, tolerance and friendship ong all 
nations and all racial, ethnic or religious groups, and further the activities of United 
Nations for the maintenance of peace’.

15 In the NICCY research a number of children, when describing what they ild like 
to change about their area, drew images of violent incidents they had witnessinclud- 
ing, for example, a paramilitary punishment beating.

16 Northern Ireland’s schoolchildren have very high levels of academic anment. 
See. Gill, B., Dunn, M., and Goddard, E., Student Achievement in Northern land - 
results in reading, mathematical and scientific literacy among 15 year olds fnOECD 
PISA 2000 study. (London: Office for National Statistics, 2000).

17 It has been argued that Article 3 should be changed to say that childremterests 
are ‘the’ primary consideration, an amendment which would have necessitate differ
ent approach in the Holy Cross case. See, Freeman, M., ‘The Future of ChildreRights’ 
Children and Society, 2004, 14, 277-293, at p. 288.

18 In 2005, overspend by Education and Library Boards has resulted in majmts in 
expenditure in education budgets. Much of this has been directed at special eational 
needs provision.

19 The Government has decided to end selection on ability as a basis for ry into 
post-primary education In Northern Ireland. Unionists are, for the most part, otsed to 
the ending of selection while Nationalists are, for the most part, supportive oe gov
ernment’s plans to end the ‘11-plus’ system.

20 The Holy Cross protest is a good example of this.
21 There was significant criticism in the local media of certain proposals (sues low

ering the voting age and including a right to play) in the proposed Bill of Righ
22 The High Court case was heard by Justice Kerr who has since become L Chief 

Justice of Northern Ireland.
23 Some of the most egregious breaches of children’s rights are undoubtedly para

military ‘punishment beatings’ which are meted out to children who are allege) have 
engaged in anti-social behaviour. See Kilkelly et al, 2005, pp. 241-242.

24 Leathern, M., (aged 15), ‘Hard Lessons Between the Bomb Scares’, Sundaxpress 
20th January 2002.
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ABSTRACT

This article examines the extent to which the law shoulpermit divergence in 
various aspects of state education by allowing schools t accede to a parent’s 
request for different treatment for his or her child. \th a view to this the 
article explores some of the areas where contentic is likely to occur; 
describes the current legal frameworks for responding) these requests; and 
articulates the competing rights and interests at stake uen a parent makes a 
request for his or her child to be exempt from part of e educationoffer 
at a publicly funded school. It emerges that the currtt legal responses are 
not only inconsistent but are also in many instances (compatible with the 
United Kingdom’s international human rights obligams. The article con
cludes by suggesting a new model for the resolution cthese disputes which 
provides a mechanism for balancing parents’ wishes'ith children’s rights 
and the broader public interests at stake.

INTRODUCTION

There are few areas where the private and public imensions of family 
life converge to such an extent as when a parent sids his or her child 
to be educated in a state school. In doing so, parentare passing a crucial 
degree of influence over their child’s development) an outside agency. 
For most this will pose little difficulty as they will e broadly in agree
ment with the content and values of the state sysm. However, some 
parents may find that elements of the educatio conflict with their 
own deeply held convictions or beliefs. In many istances their objec
tions will be grounded in a tenet of their religionlndeed, in the con
text of an educational system which endorses Chrtianity explicitly, as
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is the case in the UK, disputes will often focus upon the provision of 
religious education itself (Hamilton and Watt, 1996; Cimper, 1998).' 
However, the focus of this article is not on religious edrcation exclu
sively. Not all objections relate to religious education - moral issues 
permeate the secular curriculum, providing religiously-notivated par
ents with cause for concern. Moreover, not all objections have a reli
gious foundation; some will be based on a strongly hek conviction or 
belief which is completely secular in nature. And finally not all objec
tions relate to the curriculum (in the sense of the substance of what 
children are taught in school). Parents’ concerns can be directed to 
the methods employed to teach the child as well as to (odes of behav
iour or dress and disciplinary sanctions.

| This article examines the extent to which the law might permit 
divergence in various aspects of state education by alloving schools to 
accede to a parental request for different treatment for his or her 
child. The primary focus is on how such requests are iandled within 
the legal framework which applies to the education system in England 
and Wales.2 The article also draws upon the jurisprudence of the US 
where there has been extensive litigation on these iisues for ma^y 
years (Smith, 1987). Although the legal context is diferent,s similar 
themes emerge, namely: the right of parents to direct heir children’s 
upbringing, the right of children to an education appopriate to their 
needs and the public interest which overlaps with both The objective 
is to extrapolate a set of common principles which miglt be applied by 
schools when dealing with parents’ requests. In the wake of the 
Human Rights Act 1998, it is particularly important tha schools’ deci
sions in such cases are consistent with the European Convention on 
Human Rights (ECHR). However, the article also asses;es the compat
ibility of the current domestic provisions with othe' international 
human rights covenants which impinge on this issue, ii particular the 
United Nations Convention on the Rights of the Child (UNCRC).

1. CURRENT RESPONSES TO REQUESTS FOR DIVERSITY

Parents’ realization that the education on offer in tie state school 
system may not be fully in accordance with their wishe: for their child 
will often crystallize when they are deciding which school they would 
like the child to attend. This can result in conviction-bised objections, 
for example to co-educational education4 or to the ranal mix of the 
school.3 Although the UK’s education system provides public funding 
for a variety of school types (including single sex, academically selec
tive and both Christian and non-Christian religious dmominations), 
demand for places at certain schools can be so high tha many parents 
will find that their choices for their child have beer compromised
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from the outset. For others the realization that he education provided 
is not fully compatible with their views as to thei child’s upbringing will 
only emerge in the course of the child’s schooliig. In all cases, children 
who attend state schools receive their educatioi in a system which has 
certain features prescribed by law. The first of tlese is a statutory curric
ulum - the National Curriculum (NC) which ets out the precise pro
grammes of study which children must be taugit between the ages of 4 
and 16.6 Second, the state education system expicitly endorses Christian 
religious education. Although religious educition is not an integral 
part of the NC, state schools are required by aw to provide religious 
education and to have a daily period of collecive worship.7 In schools 
which do not have a specific religious character the religious education 
must follow an agreed syllabus which ‘reflects tie fact that the religious | 
traditions are in the main Christian’8 and mus: be provided collective 
worship which is ‘wholly or mainly of a broady Christian character’.9 
Finally, all schools are required to publish a diciplinary code10 and are 
under a series of legal restrictions as to the typrs of punishment which 
might be applied as sanctions for misbehavioir. This article explores 
the ways in which schools might respond to pareital requests forjjiversity 
within these established legal frameworks.

2. OBJECTIONS TO THE CURRICULUM

One of the most concrete requests which a paent can make is that he 
or she does not wish his or her child to be expoed to a particular body 
of knowledge. Where this relates to something vhich is not considered 
to be part of the NC, then granting an eiemption can be fairly 
straightforward. There is no general legal obli;ation to ensure that all 
children are taught the same things. If a topii has not been included 
in the statutory curriculum, then it can be issumed to have been 
deemed non-essential. The provision of religicas education is the best 
illustration of this and the existing legal framework (whereby parents 
are allowed an absolute right of withdrawal of heir children from reli
gious education classes) provides a clear-cut if .omewhat unsatisfactory 
solution." More problematic is the case of sex ducation where parents 
are also given an absolute right of withdrawal1 in spite of the fact that 
it can be argued that the provision of sex eduation is fundamental to 
a child’s development and that there is no guaantee that parents will 
provide it adequately or at all at home (Baimam, 1988; Furniss and 
Blair, 1997; Fortin, 2003). However, the fact th;t parental objections to 
religious and sex education are endorsed speifically sets them apart 
from other knowledge-focused objections. In ill other aspects of the 
secular curriculum, the specific content of th: programmes of study 
which children undertake in state schools is pres ribed by law. Moreover,



LAURA LUNDY 349

the situations in which an individual child may be :xempted from the 
requirements of the NC are restricted mainly to ciildren with special 
educational needs or to those with learning difficuties of a temporary 
nature.13

The NC is regulated tightly by design. In view of he vigorous opposi
tion to the introduction of a common curriculumin 1988, it was con
sidered that the necessary improvements in the qudity and consistency 
of state education could only be achieved through a system which left 
few loopholes to allow schools to continue to chat their own course. 
Moreover, in spite of the fact that the issue of p.rental requests for 
exemption was discussed in Parliament,14 the legisation does not pro
vide expressly for situations in which the desire foivariance in the cur- 
(riculum emanates not from a concern about the ciild’s ability to cope 
with the demands of the curriculum but from the hct that the curricu
lum runs counter to parents’ values and/or belies. A parent wishing 
to pursue an objection to court would have to bse his or her argu
ment on the second sentence of Article 2 of the lirst Protocol of the 
ECHR which states that ‘no person shall be deniet the right to educa
tion” but requires states to ‘respect the right of paents to ensure^uch 
education and teaching in conformity with theii own religious and 
philosophical convictions’. The parent’s right is, towever, subject to 
the child’s right ‘not to be denied education’ (in he first sentence of 
the Article) and is further limited by the UK’s reservation, a qualifica
tion which is ubiquitous in domestic education lav, that it will comply 
only in so far as that is ‘compatible with the povision of efficient 
instruction and training and the avoidance of uireasonable public 
expenditure’.15

Parents’ concerns can manifest themselves on a fide range of issues, 
including objections to material which they consder to be racist or 
sexist or, more recently in the light of the succes: of the Harry Potter 
book series, material which they consider might encourage an interest 

}in the occult.15 For the most part, however, parents objections tend to 
centre on a range of issues relating to sex and sexulity and in particu
lar on material which is considered to condone exta-marital sex, abor
tion, contraception and/or homosexuality (Macfair, 1989). In the 
US, the courts have taken the view that exposureto information on 
such topics does not necessarily require the indiviiual to sacrifice his 
or her faith or values, provided that there is no conpulsion placed on 
the individual to change his or her views.17 The IN’s Human Rights 
Committee adopted a similar stance in relation t< an objection to a 
course on the history of religions and ethics which vas compulsory for 
pupils whose parents had opted them out of relgious education.18 
Likewise, in Kjelsden, Busk Madsen and Pedersen v lenmark (‘Kjelsderi) 
the European Court of Human Rights considerel that a system of 
compulsory sex education did not interfere with i parent’s right to
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have his or her child educated in accordance va his or her religious 
or philosophical convictions provided the ecational programme 
could not be construed as a form of indoctiation and that the 
information was presented critically, pluralistilly and objectively.19 
Moreover, both the European Court of Hum Rights2'1 and the 
domestic courts21 are prepared to question pents’ assertions that 
their beliefs are, in fact, being undermined.

There can also be difficulty when the parentsalues run contrary to 
societal norms, for instance where they might tconsidered to be sex
ist, racist or homophobic. If a school did wish resist a claim of this 
sort, it could be argued that the parents’ viewsinnot be regarded as 
‘philosophical convictions’ meriting protectiomder the ECHR given 
that these have been defined as those ‘worthyf respect in a demo
cratic society.’ The difficulty for a domestic art would then be to 
determine whether a particular conviction wth is out of step with 
societal norms is worthy of such respect. The he will be more com
plicated if the objection is founded on a relbus belief. Individual 
schools appear to respond to this in differentays, with some being 
more accommodating than others.21 It can ai be challenging for 
schools when parents’ views run counter to wt is otherwis^nvidely 
accepted as fact. One of the most common olctions of this nature 
relates to fundamental Chrisdan organizatiorwho have creationist 
beliefs (ie that human origins are recent and dhe) and consequently 
object to the teaching of evolution. The US cots have grappled with 
this issue for many years (Russo, 2002), conclung that state prohibi
tions on the teaching of evolution are unconstitional.24 Nor can cre
ationism be taught alongside evolution in ; attempt to achieve 
balance. Nonetheless, in the US there have bn recent attempts to 
side-step the prohibition on the teaching of eationism by placing 
legal requirements on schools to teach puls about ‘intelligent 
design’ (the theory that life on earth results fm purposeful design 
rather than random development and a highentelligence is guiding 
this process) alongside the theory of evolution eule, 2001).

The UK’s legal framework is somewhat diffent. Whereas in the US 
individual exemptions from instruction in elution appear to be 
given freely, in the UK evolution forms part of e science component 
of the NC and is therefore compulsory for all ddren attending state 
schools. On the other hand, the statutory currilum allows schools to 
emphasize the limitations and uncertainties iscientific knowledge 
with the result that the question of whether oot schools are free to 
teach pupils about creationism remains uncleaiThe issue became the 
subject of considerable public debate in 2002 hen at emerged that 
Emmanuel College, a state-funded Christian hool, included crea
tionism in its curriculum.25 When the Prime IVtister was asked if he 
was happy that creationism was being taughin state schools, he
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replied that he was and said: ‘It would be very unfortunataf concerns 
about that issue were seen to remove the very strong icentive to 
ensure that we get as diverse a school system as we proerly can . 
Since then, there has been a significant expansion in thinumber of 
state-funded ‘faith academies’. Parents who do not want thir children 
to receive a fundamental Christian education may find lat they do 
not have any effective alternative in their area. It would b interesting 
to see how the courts might respond to a complaint instigied by a par
ent who objected to their child being taught about creatioism at their 
state-funded faith-based school. Much would depend 01 the way in 
which the information was taught. If creationism were to e presented 
as fact, rather than objectively and critically, a court couldind that the 
|eaching amounted to a form of indoctrination contrar to parents’ 
rights in Article 2 of the First Protocol of the ECHR.

The teaching methods or educational philosophy emloyed in a 
school may also be a source of contention. Parents hav in the past 
challenged the educational philosophy of the school tcwhich their 
child has been allocated as well as the approach taken ) individual 
subjects.27 For instance, some parents do not want their aildren par
ticipating in dance as part of physical education or siging secula!^ 
songs as part of music lessons. However, the most commn objection 
in practice is raised by parents belonging to certain religms denomi
nations who object to their child receiving education by le transmis
sion of audio-visual media.28 When this particular issue as discussed 
in Parliament, the government insisted that the NC ‘empatically does 
not require the use of such media’.29 In many instances snools will let 
the child opt out of the activity. However, the practicabroblems in 
accommodating such requests can be immense. Moreovr, where the 
substance of what is to be taught and the means employd to teach it 
are intertwined and form part of the statutory curriculumis they do in 
the case of information technology, schools may consier that they 
have no choice but to insist that the child participates. 1 such cases, 
the school’s justification for denying the parent’s reqmt may once 
again rest either on the fact that withdrawal is not compable with the 
child receiving an efficient education or that it is not arefficient use 
of resources.

3. OBJECTIONS TO DISCIPLINARY POLICIES

Parents can have strongly held views not only as to ho their child 
should behave but also as to how that behaviour should e regulated. 
For this reason, school disciplinary policies are one of he areas of 
school life most likely to be at the centre of home-scbol discord. 
There are two distinct facets to school discipline, the seing of rules
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and the determination of punishments appropriai to breaches of the 
rules. Both can be contentious. With respect to theetting of rules, the 
current legal position gives schools a wide discretin and parents little 
opportunity to object. The courts have expressed te view that the fact 
of sending the child to school indicates that parers have accepted the 
school’s rules by implication.30 Schools can punislchildren for behav
iour which a parent expressly condones even whei this occurs outside 
school.31 Thus, although early case law construedhe schools’ respon
sibility to the child as being one of in loco parenti when that concept 
was examined in the light of a parental objection ) school rules, it was 
abandoned in favour of a model which did not le?e schools with dele
gated authority but with an independent right to stablish behavioural 
norms (Crook, 1989). j

One of the most contentious aspects of schoorules is dress codes. 
However, legal challenges to school uniform cod( have met with vary
ing degrees of success. In Stevens v UK a parent’s:laim that that pun
ishing her son for failure to wear a school e amounted to an 
interference with family life under Article 8 of he Convention was 
declared inadmissible by the European Comiission on Human 
Rights.32 For the most part, however, parental obxtions tend t#Tocus 
on issues of sex or race discrimination. Althoun there is as yet no 
reported decision in which a parent has been iccessful in arguing 
that a prohibition on girls wearing trousers or bys wearing earrings 
amounted to unlawful sex discrimination, there ave been several out 
of court settlements. In Mandla v Dowell Lee a hadmaster’s refusal to 
allow a Sikh boy to wear a turban to school was onsidered to amount 
to unlawful discrimination on the grounds of rac.33

Most schools will allow Muslim pupils to wear Elijah (headscarf) and 
the shalwar kamezee (a sleeveless smock-like dress ad trousers) (Poulter, 
1997). However, there has been recent litigatioras to whether or not 
it is legitimate for a school to prohibit the weang of a jilbab (a long 
garment which leaves only the hands and face urovered). In R (on th ) 
application of SB) v Governors of Denbigh High Schoc a school defended a 
ban on the wearing of jilbabs on the basis that is existing dress code 
satisfied the religious requirements of Muslim, Endu and Sikh pupils, 
avoiding the division and peer pressure which night ensue if some 
pupils opted to wear the jilbab.M The pupil chllenged the uniform 
policy in the High Court which considered that tere had not been an 
interference with the application’s right to lanifest her religion 
under Article 9 of the ECHR and that the policy as justified to protect 
the rights and freedoms of others in a mul-cultural, multi-faith 
school. The applicant appealed to the Court of appeal which upheld 
the application on the basis that school had not cted lawfully when it 
approached the issue from the standpoint that te uniform policy was 
there to be adhered to and that the applicant cold attend a different
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school if she did not want to conform to it. The Court Appeal con
sidered that this did not attach sufficient weight to the ;plicant’s sin
cere and legitimate religious beliefs. The prohibition c the wearing 
of the jilbab constituted a limitation on the applicant’rights under 
Article 9(1) of the ECHR and could only be justified if iell within the 
exception in Article 9(2) (for example, if accommodatu of the appli
cant’s beliefs would interfere with the rights and freedcs of others). 
Although the school has approached the issue from tinwrong direc
tion’, the court emphasized that a ban on the wearing Ol jilbab might 
be justifiable on a ‘structured reconsideration’ of the iss:s.35

A further potential basis for a challenge to school urorm codes is 
that a rule on dress might constitute a breach of the jpil’s right to 

freedom of expression, as was the case in the US Sireme Court 
decision in Tinker v Des Moines.36 However, the precise soe of school- 
children’s right to freedom of expression (in Article 10'the ECHR) 
has yet to be tested in the UK courts. It would be interestg to see how 
a domestic court might approach Article 10(2) of theCHR ie that 
the right is subject to restrictions which are necessary fithe ‘preven
tion of disorder... protection of health or morals, for thorotection c# 
the reputation or rights of others’. In Xv United Kingdc, an applica
tion to the European Court of Human Rights by a teach who argued 
that a prohibition on wearing anti-abortion stickers was areach of his 
rights under Article 10 was declared inadmissible.37 ThCommission 
considered that his right was subject to the right of thearents, who 
had chosen to send their children to a non-denominatical school, to 
have their children educated in accordance with their digious and 
philosophical convictions.

Although parents have limited scope to object to schd rules, they 
have in the past exercised considerable influence ovene forms of 
punishment applied. In Campbell and Cosansv United Kingm the Euro
pean Court of Human Rights accepted that a parent’s olction to the 

Jise of corporal punishment in school was a breach of hisght to have 
his child educated in accordance with his philosophical .nvictions, a 
decision which led to the abolition of corporal punishent in state 
schools in the UK38 It can be highly emotive for parents hen an out
sider punishes their child. Often parents’ concern will otre on the 
question of the child’s involvement or otherwise in the irdent. How
ever, there is little doubt that, once culpability is establied, schools 
have the power to punish children. That said, traditionahrms of dis
cipline have been besieged with litigation or the threatf litigation 
with the result that they are now highly regulated. Corjral punish
ment has been prohibited.39 The use of suspensions an expulsions 
has been endorsed by the legislation but is subject to stri<procedural 
requirements which give parents in-built methods to obct.40 More 
recently, the grey cloud which was hanging over the use detention
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has been removed and a system which gives schoe the right - 
children without parent’s consent but requires scools to give ^
24 hours notice of the detention has been installd.11 It is clear t 
school can employ punishments to which a paret objects. The wr 
public interest in maintaining order within th school appears i 
trump the parent’s right to direct his or her chil’s behaviour. In the 
context of discipline, the key limitation on schois appears to be, not 
the parent’s wishes, but the inherent rights c the child.42 Thus, 
although parents have been successful in opposig the use of corporal 
punishment within schools, the converse has nobeen the case. Even 
where children are educated in private schools, ]n~ents do not have a 
right to permit the school to use corporal punisment on their child 
in accordance with their religious beliefs.43

4. BALANCING COMPETING RIGHTS AftD INTERETS

When a parent requests that his or her child iiwithdrawn from the 
standard education on offer at a state school, lere is a number of 
interests at stake, namely those of the parents, tose of the cfifild and 
the general public interest. The current legal apfoaches vary depend
ing on the issue in question. In some cases, notaly sex and religious 
education, what parents want, parents get. In oter instances, schools 
are given no leeway to accommodate a genuimparental request for 
differential treatment, being hemmed in by the ;gal requirements of 
the statutory curriculum. On the occasions whe* the prescribed cur
riculum affords schools a degree of flexibilit} schools might well 
decide to accede to the parents’ wishes without pying attention to the 
rights or views of the pupil. In contrast, when itomes to the imposi
tion of discipline, schools are given virtually aree hand, the wider 
public interest in maintaining order within schols appearing to over
ride an individual parent’s views about the natui of his or her child’s* 
upbringing. In effect, the current legal position onsists of a rag-bag of 
conflicting approaches, none of which can b considered to be 
entirely satisfactory. If an appropriate solutions to be reached, the 
competing rights and interests will have to be arculated and a model 
identified which will allow them to be mutuallyiccommodated or, if 
need be, prioritized.

A. Parents’ Rights
Requests for differential treatment usually emanatfrom parents and this 
makes their interests and rights a natural startinipoint. The Universal 
Declaration on Human Rights states that: “parets have a prior right 
to choose the kind of education that will be give to their children’.44 
As has been seen, both domestic legislation and le ECHR pay regard
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family units outlined above broadens into a moe general argurm 
about the need to respect diversity and plurality nd the avoidance
assimilation and standardization.

The parental right to direct a child’s upbringiig is widely accepted 
but not absolute. For instance the International Gvenant on Civil and 
Political Rights allows states to place such limit on the freedom to 
manifest religion and beliefs as are ‘necessary to irotect public safety, 
order, health or morals or the fundamental rigits and freedoms of 
others’.51 More specifically in relation to childcn, Article 5 of the 
United Nations Declaration on the Elimination olAll Forms of Intoler
ance and of Discriminations Based on Religion )r Belief states that: 
‘practices of a religion or belief in which a chik is brought up must 
not be injurious to his physical or mental healtl or his full develop- j 
ment’. In education, this can translate to situation where there will be 
harm to the child’s physical, emotional or intelectual development. 
The UK courts have in the past demonstrated awillingness to inter
vene where a child’s educational developmen is being hindered 
through a parent’s stance on a particular philosoihical issue.52 Moreo
ver, the system of supervision of children who ar educated iq^private 
schools53 and those who are taught at home54 s also based on the 
assumption that the parents’ right to direct the hild’s upbringing is 
subject to the child’s right to an efficient educaticn.

There are also inherent limits to the rights gren to parents in the 
second sentence of Article 2 of the First Protocol. The European Court 
of Human Rights has made it clear that the purpee of the provision is 
to avoid indoctrination by the state - a key object! e in post World War 
Two society (Harris et al, 1995). In Kjelsden the Cart said: ‘The state is 
forbidden to pursue an aim of indoctrination whch might be consid
ered as not respecting parents’ religious or philoophical convictions. 
That is the limit which must not be exceeded’.55 Ii many ways the rhet
oric of Article 2 of the First Protocol promises mce than it delivers, as 
various parents have discovered before the Europ an Court of Human ) 
Rights. It does not give parents a right to a partiular form of educa
tion.56 Nor will it enable them to stop their child eceiving any particu
lar form of instruction provided that the inkrmation cannot be 
construed as indoctrination.57 Nor can it prevent heir child from being 
disciplined when they take the initiative and opt dm or her out of an
activity which they believe offends their religious onvictions.58 In spite
of the limitations at international level, the curren domestic approach 
on certain issues implies that parents’ rights are pramount or are the 
only ones at stake. It is clearly questionable why oi certain issues such 
as religion and sex education, parents are grantee an absolute right of 
withdrawal of their children without considering ziy other factors - in 
particular the child’s rights and the broader public interests at stake.
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B. Pupils’Rights
The UK law of education is peculiar within child Iw in its lack of 
explicit attention to children’s rights (Tomasevski.2000: para. 90; 
Monk, 2002). For instance, although Article 3 of te CRC requires 
State Parties to ensure that all decisions about chilcen are taken in 
their best interests, the Education Acts are bereft f any provisions 
which expressly require such an approach.59 Insted, key decisions 
about children’s education (choice of school, whatdiey are taught, 
provision for special educational needs) turn on a batnce of parental 
wishes and whether or not the child will receive an efficient educa
tion’, the child’s best interests being presumed to b covered inher- 
endy by these two factors. There is no doubt that boh are significant 
considerations which must be factored in to decisionabout children’s 
schooling. It is often in a child’s best interests to be teated in accord
ance with the wishes of his or her parents. A corolla/ of the parent’s 
right to direct the child’s upbringing is that childre have a right to 
guidance from their parents.60 The House of Lords hs also expressed 
the view that, ‘parental rights to control a child do lot exist for the 
benefit of the parent. They exist for the benefit of tfe child and they 
are justified only in so far as they enable the parer. to perform ’fiis 
duties towards the child’.61 In the educational contextit has been seen 
that parents are considered to play a key role in ensuing not only that 
children are protected from indoctrination by the site but also that 
they receive an effective education.

The right of a child to an education appropriate tohis or her needs 
appears in both domestic legislation and the relevat international 
covenants. In each case, it is emphasized that the chid’s right to edu
cation is a paramount consideration which will overrie other conflict
ing rights and in particular the parent’s right to havdiis or her child 
educated in accordance with their wishes. That muclis clear. What is 
less certain is what constitutes fulfilment of the righ. In The Belgian 
Linguistics Case, the European Court of Human Rightconsidered that 
it was implicit that Article 2 of the First Protocol indued a right to an 
‘effective’ education.62 The Universal Declaration oi Human Rights 
states that education should be ‘directed to the full levelopment of 
the human person’.63 The International Covenan on Economic, 
Social and Cultural Rights states that education sbuld be aimed 
towards ‘the enabling of all persons to participate effctively in a free 
society’.64 However, these are elastic concepts. For instnce, the obliga
tion could be fulfilled by ensuring that a child was basially literate and 
numerate. On the other hand, it might be argued tht for a child to 
receive an effective education, he or she must be proided with all of 
the knowledge and skills which are considered essentil for the major
ity of modern citizens.65
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What is considered to amount to an effective education can var; 
depending on whether or not the issue is determined objectively of 
subjectively. For instance, in Wisconsin v Yoder the US Supreme Court 
considered that Amish parents could withdraw their son from educa
tion at age 14 because the parents would be capable of providing him 
with the education he needed for the life he would ultimately live (that 
is, in an agricultural and non-technical community).66 The Supreme 
Court’s decision may reflect the emphasis which American society 
places on family life and non-state interference (Kilbourne, 1998). In 
contrast, the approach of the European Court of Human Rights seems 
more inclined towards supporting states that wish to ensure that chil
dren receive a wide-ranging education, even where that conflicts with 
the wishes of individual parents.67 The Court appears to wish to ensure j 
that children have a right to what Feinberg has described as ‘an open 
future’ (Feinberg, 1980). In a similar vein, Eekelaar (2004: 186) has 
argued that care needs to be taken to ‘avoid imposing inflexible out
comes at an early stage in a child’s development which unduly limit 
the child’s capacity to fashion his/her own identity’.

There can be no doubt that the child’s receipt of an effectiv&.educa- 
tion and a parent’s views as to what constitutes an effective education 
are both important aspects to be considered in determining what is in 
a child’s best interests. However, children have rights and interests 
which are independent of these. For instance, under Article 12 of the 
CRC children have a right to have their views given due weight in all 
matters affecting them in accordance with their age and maturity. The 
UK’s compliance with Article 12 in the context of schools was the sub
ject of robust criticism from the UN Committee on the Rights of the 
Child (2002). Since then, school governing bodies have been placed 
under a statutory obligation to take into account guidance ‘about con
sultation with pupils in connection with the taking of decisions affect
ing them’.68 The legislation does not provide pupils with an 
enforceable right to have their views taken into account. Moreover, it 
is thought that parental rights to withdraw children from religious and 
sex education are unaffected by the recent changes (Meredith, 2005: 
125). The UK’s failure to take the child’s views into account in relation 
to religion and sex education has, in the past, been the subject of par
ticular criticism by the Committee on the Rights of the Child (1995). 
Not only is the current legislation in breach of Ardcle 12 of the CRC 
but it may also interfere with children’s independent right to freedom 
of thought, conscience and religion. This arises, inter alia, under 
Article 9 of the ECHR - a right which Van Beuren (1995: 151) has 
pointed out is ‘theoretically exercisable by children but rarely consid
ered in relation to them’. Although there is a significant body of aca
demic commentary about children’s rights on this issue (eg Clarke, 
1986), there are very few cases where these rights have been actively
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considered by the courts.69 In particular, the potential conflict 
between the child’s independent rights under Article 9 of the ECHR 
and the parent’s rights in the second sentence of Article 2 of the First 
Protocol has never been addressed. Cases are generally initiated by 
parents and, even where children are joined as applicants, the views 
which they express are often the same as their parents.70

C. Public Interest
The final interest which should be factored into decision-making is the 
public interest which, in this context, could be defined narrowly to 
include the other children in the class or more broadly to include the 

.community at large. Given that schooling not only takes place in the 
' public domain but is financed by the exchequer and involves the inter
action of many citizens, the chance of the state having a general inter
est which runs counter to the interests of specific individuals is high. 
Within the school community the arguments are largely practical. All 
state schools operate within in a tight financial framework that is at its 
most efficient when provision is uniform. Departures from the educa
tional norms inevitably entail extra expenditure or work, which md?t 
schools would not wish to have to bear. When the objection relates to 
an aspect of the curriculum, there is the difficulty of what to do with 
the child during an exempt period. Withdrawal from sex or religious 
education classes may bring its own problems, but at least those classes 
are normally discrete periods of time which might be predicted in 
advance and catered for. The difficulty with some of the issues that 
impinge on the secular curriculum is that they can be omnipresent or 
emerge unpredictably. In such cases, a teacher would have to be on 
guard to ensure that discussion did not stray into areas or topics pro
hibited by parents. This could end up with a situation in which the tail 
wags the dog and teachers feel compelled to avoid particular topics 

v because of the objections of a few, an outcome which would arguably 
* amount to an interference with the rights of the other pupils to an 

effective education.71 This was acknowledged by the European Court 
of Human Rights which considered that:

the second sentence of Article Two of the Protocol does not prevent States 
from imparting through teaching or education information or knowledge of 
a direcdy or indirectly religious or philosophical kind. It does not even permit 
parents to object to the integration of such education or teaching in the 
school curriculum, for otherwise all insdtutionalized teaching will run the 
risk of proving impracticable.72

In the context of discipline the issues are in some ways more complex 
still, since a lack of consistency in the application of school rules can 
undermine the disciplinary policy. This was a significant factor in the 
Denbigh High School case; the High Court considered that a ban on
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pupils wearing t±ie jilbab could be justified on the basis that it mig^ 
cause tension and division among pupils at the school.73 It might be^ 
seen to be unfair if some pupils were to be subjected to a particular dis
ciplinary rule (eg on uniform) and others were not because their par
ents have a conscientious objection to it. Equally, applying different 
types of punishment for the same type of misbehaviour has the poten
tial to cause unrest among parents and pupils and to undermine the 
school’s disciplinary system. This was one of the arguments advanced 
by the UK in Campbell and Cosans for the retention of corporal punish
ment. However, it was rejected by the court which considered that it 
was possible to put in place a system whereby pupils were punished in 
a manner consistent with the expressed wishes of their parents.74 Ulti
mately, the UK government decided to abolish corporal punishment 
completely rather than have a situation where some children were sub
ject to it and others were not.

The public interest can also be defined more broadly to that of the 
wider community. The communal interest in this issue is multi-faceted 
and at some level overlaps with the interests of both parents and chil
dren. 1 hus, there is a general public interest in supporting famijy units 
in their decisions regarding the upbringing of their children. In par
ticular, it is recognized that parents are usually the best guardians of 
their children’s welfare and that the state depends on parents to pro
vide children with direction and guidance. Similarly, the interests of 
children in receiving an effective education coincide with the general 
public interest in having a well-educated citizenry. This is reflected in 
the obligation on the Department for Education and Skills to ensure 
that the curriculum provides pupils for the ‘opportunities, responsibil
ities and experiences of adult life’.75 One aspect of a fully rounded 
education is the promotion of tolerance and respect for difference, an 
objective which is not only recognized to be in the public interest but 
is in fact a state obligation. Article 26(2) of the Universal Declaration 
on Human Rights states that education should be directed to:

... the strengthening of respect for human rights and fundamental freedoms; 
to the promotion of understanding tolerance and friendship among nations, 
racial and religious groups.76

The national and international interests in the issue are the same; it is 
important for the stability of individual nations and the global com
munity that children are educated to respect difference. This respect 
can be taught in two ways — through the formal curriculum and more 
practically through institutional policies that actively promote toler
ance and respect for diversity within the school environment.

Finally there is a public interest in ensuring that education is cost 
effective and that the resources available are deployed so as to maxi
mize the educational benefit to the greatest number of children. The
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ssue is not addressed directly within the body of the international cov
enants. However, when parental rights are considered in practical con
texts, the issue of resources often forms part of an adjudicating 
authority’s considerations. The right to education is one of the few 
socio-economic rights which is protected explicitly in the ECHR. 
Although there is no specific reference to financial restrictions, the 
European Court of Human Rights has placed an interpretation on 
Article 2 of the First Protocol which expressly endorses a state’s discre
tion as to how to apply its resources within the education system.77 
Moreover, the fact that resources are not an overt consideration led 
the UK to enter its reservation to the second sentence of Article 2 of 
the First Protocol of the ECHR. The wording of the reservation 
restricts compliance to situations where it is compatible ‘with the 
avoidance of unreasonable public expenditure’. Similar restrictions 
appear throughout domestic education law, reinforcing the fact that 
the state is not required to provide ‘a utopian system’ in which chil
dren receive the most appropriate education possible.78 The applica
tion of resource limitations is not without difficulty - arguments about 
the precise scope of these restrictions have tasked the UK courts ail a 
number of occasions.79 They have been included, however, in recogni
tion of the fact that in ‘the provision of State-funded education a bal
ance must be struck in some cases between the convictions of parents 
and what is educationally sound and affordable’.80

5. RESPONDING TO DIVERGENCE IN THE CLASSROOM

When faced with these issues, one option for schools would be to 
refuse to accede to any departure from the norm on the basis of the 
over-riding principle that all children should receive an equal and 
effective education. This is the approach that has recently been 

) adopted in France in relation to the wearing of ‘ostentatious’ or ‘con
spicuous’ symbols of religion.81 The ban on religious manifestations 
such as the wearing of the Muslim hijab has been justified on the basis 
that the French school system is secular (in accordance with the 
French constitutional requirement of laicite). In the light of the European 
Court of Human Rights’ decision in Sahin v Turkey9,2 (in which a ban 
on the wearing of Muslim headscarves in a secular university was con
sidered justifiable), it is likely that the French approach would survive 
a legal challenge based on the ECHR. However, the UK would be 
unable to adopt a similar stance, given the overt promotion of Christi
anity within state schools.83 Moreover, such an approach would be out 
of step with long-standing UK domestic education policy. In recogni
tion of the diverse nature of British society, respect for difference and 
tolerance have long been accepted goals of the education system (The
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Swann Report, 1985). More pragmatically, in a situation where edi^ 
tion is compulsory and the most feasible way in which parents ck 
comply with the obligation is to send the child to a state school, it 
seems unfair to require parents to accept a uniform diet of education 
for their child. The state’s response to this may be to suggest that par
ents take their child out of the state system and educate him or her at 
home or in a private institution.84 However, this will not be feasible for 
most parents. Moreover, the financial implications may mean either 
that the affluent will be able to purchase respect for their individual 
beliefs or alternatively that children are withdrawn into non-grant 
aided schools which may struggle to provide an adequate education as 
a result of funding difficulties. Finally, it is important that children 
from families who have different religious, social or cultural norms 1 
have a presence in the state system. There seems little point in schools 
teaching tolerance and respect for diversity when there is nothing 
diverse in their environment to tolerate.

The alternative strategy would be to grant all requests for withdrawal 
which are due to a sincerely held conviction or belief. This may, in 
fact, be what is happening in schools to a certain extent on a case by 
case basis. It may be easier for a head teacher to ignore non-attend
ances at certain events if the child’s overall attendance is satisfactory; 
to turn a blind eye to non-participation in certain activities if the child 
is receiving the basic curriculum; and to disregard breaches of minor 
rules if behaviour is otherwise acceptable. However, if this were to 
become a recognized policy, the difficulties are apparent. The key cri
ticism of this approach is that it would fail to protect the rights of the 
individual child. Thus, a child’s right to an effective education or to 
equality or to have their views taken into account might be sacrificed 
in the interests of (at best) culture or (at worst) parental whim. There 
may also be instances where compliance with the request would 
threaten the pupils’ well-being eg where there is a health and safety 
risk. Other difficulties are of a practical nature. There may be a risk } 
that the school day might become unduly disrupted and classes frag
mented in the efforts to accommodate the special request of a few. 
Essentially, schools offer pupils a table d’hote menu and might not cope 
if significant numbers decide to go d la carte. Practical objections aside, 
there would be times when the objection could not be respected 
because to do so would result in the school breaking domestic and 
international discrimination law, most notably where parents request a 
gender-based difference. At some point distinctions have to be drawn 
in relation to the types of request which can be accommodated and 
those which cannot.

Given that the blanket nature of these polar positions is unlikely to 
prove acceptable, the task is to find an appropriate model which allows 
the state to permit some scope for exceptions. The question then
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becomes how to define the acceptable boundaries of Lice within 
schools. The issue of parental requests for diversity i the state 
education system is one specific manifestation of a dilemma 
which has beset human rights theorists for many yeamely the 
extent to which rights are universal or are relative toculture of 
those who assert them (Donnelly, 1984; Perry, 1997; 2000). It
has been seen that a strict universal (ie all children shoe treated 
the same) or strict cultural relativist (ie all requests shoe permit
ted) approach to the issue of parents’ requests fomption in 
schools would be unworkable. While there is undoubL universal 
human right to education, the respect afforded to pai wishes in 

^relation to religion and sex education and the fact that consti- 
,Itutes an effective education appears to be open to diffenterprela

tions depending on the social context indicates that siccount is 
made for cultural differences. Various compromises been sug
gested. For instance, in determining what allowance foiiral differ
ence is appropriate in the context of children’s rights, lan (2000: 
21) has advocated a model of ‘cultural pluralism’. This nizes that 
values which depart from the norm must be respecte acknowl
edges that conflicts among values can be resolved bealing^o 
some reasonable rankings of the values in question’. Arg this to 
lequests for diversity within schools, it is submitted tie primary 
values which must be accommodated are the parents’ to direct 
their child’s upbringing vis a vis the child’s right to edm and/or 
decide what he or she wants for him or herself.

Deciding which right should be given priority in the evia conflict 
of rights can be one of the biggest challenges in the cation of 
human rights. However, the determination of which oidentified 
interests should have priority in this context is fairly straigvard. The 
child s developmental interests are generally considered e priority 

\ over other rights and interests including parental rights hie child’s 
/ nghts to autonomy (Eeklaar, 1984). In Kjelsden, the lure Court of 

Human Rights indicated that parents’ rights are subject tmdividual 
child s right to education. Likewise, a child’s right to deor him or 
herself will also be subject to the state’s obligation to enhat he or 
she receives a suitable education. The right to educationusual in 
the fact that it is not just a right but an obligation: a chould not 
be allowed to opt out of something so as to ‘undermine hoices or 
impair life interests in an irreparable way’ (Freeman, 199f The pre
dominance of the right to education is therefore well-ested What 
may be more problematic, as identified earlier, is the pmature of 
the right and m particular what amounts to fulfilment of t^ht. How
ever, the fact that there is a highly prescriptive curriculum! the UK 
permits a presumption that what has been included withi statutory 
framework has been deemed essential and what has been oi has not.
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The other possible area where a conflict of rights might emerge is 
w ere ihe parent and child disagree about the withdrawal. Disputes of
fee or^h h VarenW1len they d° °CCUr' the initial d«e™ining 
take hiT n " !f ‘he Ch'ld is consldered be mature enough to 
nendh , l' ""T dec,slon- If he or she is, then it is his or her inde-
be resne/ted IfT " 9 ” 10 of the ECHR whKh should
^ews in the f, nr ,S n0t’ aCCOUnt should be taken of his or her
but *e ehndT det'™'™b°'' of what is in his or her best interests
Ba nham mosTT W1 "0t override those °f the parents.
wWch^, Id 1, h proposed a model for resolving these siiuations
fo^ the rh Hrand ‘.h6 comPeUn« interests by weighing what is at stake
reflect the v l / Paren,S' He reco8nizes th“ ‘he outcome will 
reflect the value judgment of the decision-maker and may not be
hav^h ^ eVlery°IIe‘ In the Present instance, a decision will already
to anheffpr?^11 f ^ the W;thdrawal wil1 not prejudice the child’s right 

ecttye education. What will remain will be a consideration of
^Tnefi'Td/0" th^ T‘d of b«"gd“ied the potennal e^uca- 
tional benefits and/or singled out from his or her peers at school vis a
homemM CXLP0'Sndt10 ValuCS Which mn counter to. those in the family 
home Much will depend on the particular circumstances- the reason! 
underlying the parent’s wish for the child to be withd™ and Ae 
reasons underlying the pupil’s desire to be included. Such decisions 
mil not always be easy but the fact that there might be hard case
given dune0coPns!deradoanPrOCeSS ^ Whkh resPective int^ *re

shonldTmary’ U is_,submi“ed ‘bat parental requests for diversity
deny fhe cWMan eff ri ‘a situations where ‘he oMcome does „o^
‘ , 2 the ch,ld an effective education and the decision-making process

takes appropnate account of the child’s views. Beyond this the out 
standing issue will be whether the departure from the no™ CL be 
reasonably accommodated within the state school system - that is 
without undue prejudice to the well-being of the pupiUn question the
TheCLk ‘s fthder and/°r 'he “ use of resources^
able mniten aAWay °f ‘ransla‘ing ‘h“e objectives into a work-
la,' i practice. A pragmatic approach would be to enact legislation ‘hat adapts the wording of Article 2 of the First ProtoXfX
ECHR so that ,t reflects children’s autonomous rights for examrie 
their right to freedom of conscience. This could includi the aSon
the cUd WhUoTe inHdiCfati g? ‘hat Parents' ri«hts are ‘object to

the First Protocol (ihaTa ‘SQng rese™tion to Article 2 of
( hat decisions must be compatible with ‘efficient
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education and the avoidance of unreasonable public expenditure’), 
established as it is throughout domestic education law, could be 
retained thus ensuring that these particular dimensions to the public 
interest are factored into the decision-making process.

Assuming that it is possible to draft a suitable formulation which 
incorporates the various rights at stake, the next task would be to 
ensure that the revised approach extends throughout domestic educa
tion law. The advent of the Human Rights Act 1998 has been daunting 
for schools. When teachers are confronted with these issues on a day 
to day basis, it is unreasonable to expect them to study the ECHR and 
case law and balance the competing rights and interests against each 
other before taking decisions. It is preferable that the domestic legisla

tion to which schools have access is rendered ECHR compatible. This 
would require changes to the existing provisions on religious and sex 
education as well as to the provisions granting exemption to the statu
tory requirements of the secular curriculum. While the current statu
tory framework for disciplinary sanctions is unlikely to be affected, the 
content of school rules should also fall within the ambit of any new 
opt-out clause. In practice, any change to the law will be conveyed to 
schools in the form of an administrative circular. This could include a 
checklist of issues which schools must consider when dealing with par
ents’ requests for exemption. It is only by providing schools with a 
practical framework for handling the issues which arise on a day to day 
basis that human rights principles will be drawn down into the reality 
of school life and become part of the fabric of the decision-making 
process.

6. CONCLUSION

In schools, as elsewhere, decisions must be made as to the situations in 
which the benefits of uniformity and equality might be set aside in the 
interests of the sometimes conflicting goals of tolerance and respect 
for diversity. Given the multi-cultural nature of British society, these 
issues have been on the agenda in various contexts for many years as 
successive UK governments grapple with the issue of how best to create 
the conditions for a stable yet plural society. A Home Office (2001: 
para 3.1) report into social cohesion concluded that:
Common citizenship does not mean cultural uniformity... The public realm 
is founded on negotiation and debate between competing view points at the 
same time as it upholds inviolable rights and duties. Citizenship means find
ing a common place for diverse cultures and beliefs, consistent with our core 
values.
It has been seen that the task for government is to find an appropriate 
means of balancing these ‘inviolable rights and duties’. This requires
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an approach that recognizes that there is more to these conflicts thai 
simply the child’s right to education or the parents’ right to have their 
views as to their child’s upbringing respected. In particular, a means 
must be found to accommodate the child’s independent views on the 
issue as well as the wider public interests at stake.

Disputes of this nature may be of significance to a small number of 
parents, but the chances of these issues culminating in litigation are 
high (Bradley, 1999) and the impact of a successful challenge could be 
widespread. Not only are parents more inclined to seek legal redress, 
spurred on by a general emphasis on parental rights in schools, but 
the Human Rights Act 1998 has given them ready access to the 
domestic courts. While the European Court of Human Rights and the 
domestic courts have been cautious in their approach to parental 
rights in Article 2 of the First Protocol, human rights arguments are 
being deployed in ever more imaginative ways (Harris, 2005). It 
remains possible that the domestic courts will grasp the opportunity to 
strengthen parents’ influence in schools or children’s autonomous 
rights particularly in the light of other relevant international human 
rights covenants (Kilkelly, 2001). The Court of Appeal’s deci^fon in 
the Denbigh High School case (currently on appeal to the House of 
Lords) may mark a turning point in human rights litigation involving 
schools.”’ Moreover, in a parallel development, the House of Lords’ 
decision in Phelps v Hillingdon London Borough Council, has opened the 
door to a spate of potential litigation involving children in the years to 
come.8b In Phelps the House of Lords suggested that teachers might be 
in breach of their duty of care if, for instance, they taught pupils the 
wrong syllabus. It is also possible to envisage conviction-based negli
gence claims against schools. For instance, a child whose request for 
sex education is denied (and who subsequently gets pregnant or con
tracts a sexually transmitted disease) or a child whose school respects a 
parent’s request that he or she does not receive an education in 
information technology (with adverse consequences for their employa- * 
bility), may turn to the courts on attaining adulthood to claim that the 
school’s decision was negligent and caused them harm.

In many of the instances where parents’ wishes clash with school pol
icy, the concerns will be secular - parents are inclined increasingly to 
assert their views about their child’s schooling on a wide range of 
issues. However, for the most part, it might be anticipated that the dis
putes which will emerge will have religion at their root. The UK’s 
explicit endorsement of Christianity within its school system has paved 
the way for value clashes from those who espouse more fundamental 
forms of Christianity, those who are followers of non-Christian reli
gions and those who have no religion. Ten years ago, Van Beuren 
(1995: 161) predicted that: ‘the family is likely to become a major test- 
ing ground for the success or failure of international human rights law
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in the next century as the divine and the secular either clash or learn 
to cohabit’. Schools, constituting as they do the main location where a 
family’s values may be exposed in the public domain, are the obvious 
place for these issues to surface. What schools need is a clear frame
work for taking these decisions which is consistent with the UK’s inter
national obligations. This was emphasized by the Court of Appeal in 
the Denbigh High School case. Mummery LJ commented on the addi
tional burden which the Human Rights Act 1998 has placed on teach
ers and governors and observed that:

They need clear, constructive and practical advice on how to anticipate and 
prepare for problems, how to spot them as and when they arise and how to 

jdeal with them properly. It would be a great pity, if through lack of expert 
guidance, schools were to find themselves frequently in court having to use 
valuable time and resources, which would be better spent on improving the 
education of their pupils (at p 415).

It is the role of government to provide this direction to schools. At the 
same time, the state can use the opportunity to decide what type of 
society it wants, what all its children need to know and how best to sup
port and protect the family unit and the diversity of beliefs which fam
ilies embrace within the state education system.

NOTES

1 See for example R v Secretary of State for Education ex parte R and D [1994] ELR 49 in which a 
parent complained that the multi-faith worship provided at his child’s school was not ‘wholly or 
mainly of a broadly Christian character’ as required by law; and Re T and M [1995] ELR 1 where 
a court did not uphold a mother’s request for her sons to be withdrawn from religious classes at 
their Church of England school on the basis that she wanted them instructed in the teachings of 
Islam to which she had converted.

2 The Scottish system is different, primarily because Scodand does not have a NC. The law in 
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3 The US cases are determined usually through a consideration of the First Amendment of the 
US Constitution ie ‘Congress shall make no law respecting the establishment of religion or pro
hibiting the free exercise thereof.

'' In Wand DM \ United Kingdom (1984) 37 DR 96 a claim that the UK was in breach of its obliga
tions under Article 2 of the First Protocol of the ECHR when it did not comply with the parents’ 
wishes to have their child educated at a single sex school was deemed inadmissible by the Euro
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ered that a local education authority should give parents an effective opportunity to express a 
religious-based wish for single sex schooling. See R\ London Borough of Newham, ex parte K, [2002] 
EWHC 405 (Admin); [2002] ELR 390.

5 R v Cleveland County Council, ex parte Commission for Racial Equality [1993] 1 FCR 597 where 
compliance with a parent’s request to move her child to a school where the majority of children 
were not Asian was not considered to amount to unlawful racial discrimination.

6 Educadon Act 2002, ss 76-118.
' Education Act 1996, s 352 (10(a), School Standards and Framework Act 1998, s 70.
8 Education Act 1996, s.375.
9 School Standards and Framework Act 1998, ss. 69-70, Schedule 20.
10 Ibid s 61.
" The key difficulty is the failure to take account of the views of a mature child in contraven

tion of Article 12 of the CRC, an issue explored later in this paper.
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12 Education Act 1996, s 405. This does not apply to the aspects of sex education which foK 
part of the NC, ie the biological facts about reproduction.

13 Education Act 2002, ss 91-94 and 111-16.
14 HC Deb vol 183 cols 589-595, 20 December 1990.
15The reservation has been retained by the Human Rights Act 1998, s 15(1).
16 In a well known US case, parents objected to a particular book series because it contained 

material about, inter alia, the supernatural, working women and other religions, all of which was 
considered to undermine their religious values; Mozert v Hawkins Public Schools 647 F. Supp 1194 
(1986). See J. Kaplan, (1991) ‘The First Amendment standard for the removal of books from 
public school curricula’, 95 Dickens Law Review 259.

17 See for instance, Hopkins v Hamden Board of Education 29 Conn Supp 397 (1971) in which a 
parent objected to the content of a compulsory course of health education which included sex 
education.

18 Hartikainen\ Finland (1981) UN Doc. Supp. No 40 (A/36/40) 147.
19 (1976) 1 EHRR711.
20 In Valsamis\ Greece, (1997) 24 EHRR 294, despite the parents’ declarations to the contrary, 

the court considered that a requirement that a pupil participate in a parade to mark Greek 
National day could not offend the parents’ pacifist convictions which were part of their Jehovah’s 
Witness faith.

21 In R v Secretary of State for Education and Employment, exparte Williamson [2002] EWCA Civ 1820; 
[2003] 1 All ER 385 in which the Court of Appeal queried whether an objection to a ban on cor
poral punishment in private schools contravened the applicant’s Christian beliefs. On appeal 
([2005]UKHL 15, 24 February 2005), the House of Lords considered that the ban did constitute 
on interference with the parents’ rights under Article 9 of the ECHR but that the restriction was 
legitimate and proportionate.

22 Campbell and Cosans v United Kingdom (1982) 4 EHRR 293.
23 The Swann Report cites a case study of one school where a Muslim girl was expelled for refus

ing to take part in mixed sex swipiming classes. The head-teacher’s comments are reported to 
have included the following: ‘These people have got to be shown that they can’t have everything 
to their convenience’ and (if required to make an exception for her) ‘I will stop swimming for 
every child in the school if she is excluded from the subject’. Education for all: The Report of the 
Committee of Inquiry into the Education of Children from Ethnic Minority Groups, Cmnd 9453 (1985), 
chap 3, para 3.14. In R (on the application ofSB)\ Governors of Denbigh High School, [2005] 2 All ER 
396 it emerged that some schools permit pupils to wear a jilbab whereas others permit Muslim 
girls to wear only a hijab and shalwar kamezee.

24 Epperson v Arkansas 393 US 97 (1968).
25 See for example, McKie, R. and Bright, M. ‘In the Beginning’ The Observer 17 March 2002.
26 Tony Blair, Prime Minister, HC Deb Vol 389, Col. 886, 13 March 2002. More recently, the 

Parliamentary Under Secretary of State in the Department for Education and Skills stated that 
the government was not aware that creationism was being taught in schools, citing the fact that 
a government inspection of Emmanuel College had not identified any difficulties with 
the school’s approach to the teaching of evolution. Lord Filkin, HL Deb Vol669, Cols 1-4, 
31 January 2005.

27 See for instance, X, Y and Z v Federal Republic of Germany (1982) DR 224 where the parents 
made an unsuccessful objection about the ideology of a school science programme.

w Davis v Page 385 F. Supp 395 (1974) in which a US court did not support an objection by 
Apostolic Lutheran parents to the use of televisions in class. In the UK similar concerns are held 
by the Plymouth Brethren.

29 Mr Tim Eggar, Minister for State, Department for Education and Science, HC Deb vol 183 
col 589 20 December 1990.

30 Mansell v Griffin [1908] 1 KB 160, 169.
31 J? v Newport Salop fustices, ex parte Wright [1929] 2 KB 223. In this case the court considered 

that it was lawful for the school to punish a boy for smoking while in uniform even though he had 
his father’s permission to do so.

32 (1986) 46 DR 245.
33 [ 1983] 2 AC 548. For a discussion of the legal issues in relation to the wearing of the hijab see 

S. Poulter, ‘Muslim Headscarves in School: Contrasting Legal Approaches in England and 
France’ (1997) 17 0JLS43.

34 In R (on the application ofSB)\ Governors of Denbigh High School [2005] 2 All ER 396.
35 Ibid at 414.
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36 In the landmark decision of Tinker \ Des Moines 393 US 503 (1969), the US supreme court 
considered that a ban on students wearing black arm bands in protest at the Vietnam war was a 
breach of their constitudonal right to freedom of expression.

37 Application No. 8010/77 (1979) 16 DR 101.
38 n 22 above.
39 Education (No 2) Act 1986, s 47, consolidated in the Education Act 1996 ss 48-50.
40 Education Act 1996, ss 157-59.
41 Education Act 1996, s 550B inserted by Education Act 1997, ss 4-5.
42 In particular, the right not to be subjected to torture, inhuman and degrading treatment 

under Article 3 of the ECHR. See, in particular, Y\ UK (1992) 17 EHRR 238, where the European 
Commission considered that a caning which left four weals was a breach of Article 3.

43 R v Secretary of State for Education and Employment, ex parte Williamson n 21 above. See also Chris
tian Education South Africa v Minister for Education [2000] 9 BHRC 53 where the South African 
Constitutional court considered that corporal punishment infringed a child’s right to dignity and 
security of person and that a blanket prohibition on corporal punishment in schools did not 
interfere with the applicant’s right to freedom of religion.

44 Article 26 (3).
45 n 19 above, para 54.
46 See for example the International Covenant on Civil and Political Rights which requires 

State Parties to respect: ‘the liberty of parents... to ensure the religious and moral education of 
their children in conformity with their own convictions’ Article 18(4).

47 A good example is Article 42 of the Irish Constitution which states that: ‘The State acknowl
edges that the primary and natural educator of the child is the Family and guarantees to respect 
the inalienable right and duty of parents to provide, according to their means, for the religious 
and moral, intellectual, physical and social education of their children’.

48 See the much-quoted paragraph in Pierce v Society of Sisters of the Holy Name of Jesus and Mary 
268 US 510 (1925), 535 that: ‘The child is not the mere creature of the State; those who nurture 
him and direct his destiny have the right, coupled with the high duty, to recognize and prepare 
him for additional obligations’.

49 See also Article 5(2) of the United Nations Declaration on the Elimination of all forms of 
Intolerance and Discrimination Based on Religion or Belief which states that: ‘Every child shall 
enjoy the right to have access to education in the matter of religion or belief in accordance 
with the wishes of his parents... and shall not be compelled to receive teaching on religion 
or belief against the wishes of his parents ... the best interest of the child being the guiding 
principle’.

50 n 19 above, para 53.
51 Article 18(3). See also Article 14(3) of the CRC.
52 See Re DJMS (a minor) [1977] 2 All ER 582 where a child was placed in local authority care 

after his parents kept him from school because they objected to comprehensive education.
53 The UNESCO Convention on the Elimination of Discrimination in Education permits separ

ate schools only if the ‘education provided conforms to such standards as may be laid down or
} approved by the competent authorities' (Article 2).

54 See for example, Beoan v Shears [1911] 2 KB 936. In Family H\ UK (1984) 37 DR 105 the 
European Commission on Human Rights considered that the state could require parents to co
operate with a local authority inspection of the literacy and numeracy standards of a home- 
educated child.

55 n 19 above, para 53.
56 The Belgian Linguistic Case (No. 2) (1968) 1 EHRR 252.
57 n 19 above, para 53.
38 Vais amis v Greece, n 20 above.
"This can be contrasted with the Children Act 1989, s 1.
“Article 5 of the CRC states that parents have a duty (as well as a right) to provide their child 

with guidance.
61 Gillick v West Norfolk and Wisbech Health Authority [1986] 1 AC 112,170.
62 See n 57 above.
63 Article 26 (2).
64 Article 13 (1).
“This is the approach of the UN Committee on the Rights of the Child which has stated that 

Article 29(1) of the CRC requires that education is aimed at ‘ensuring that essential life skills 
are imparted to every child and that no child leaves school without being equipped to face the
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foreseeable challenges that will confront him or her in life’. General Comment on the Aims ofh\ 
lion, Article 29(1), (Geneva: United Nations, 2001).

66 A similar approach appears to have been taken by the government to the education of cf 
dren in private schools in the UK in the case of R v Secretary of State for Education and Science, \ 
parte Talmud Torah Machzikei Haddass School Trust, The Times 12 April 1985. Counsel for the Secretary 
of State accepted that education would be suitable if it equipped the child for life in the com
munity of which he was a member provided it did not foreclose his options to adopt a different 
lifestyle in the future. For a cogent critique of this approach see, Hamilton (1995).

67 See in particular, Kjelsden, n 19 above.
68 Education Act 2002, s 176.
“The recent case of R (on the application of SB) v Governors of Denbigh High School cited at n 34 

above is an exception. Ms Begum is an orphan and the application was made on her behalf by 
her brother.

70 Moreover, in Valsamis v Greece, n 20 above, Victoria Valsamis claimed independendy from her 
parents that her rights under Article 9 had been breached. In Wisconsin v Yoder 406 US 205 
(1972), the majority judges declined to comment on the potential for conflict between the 14- 
year- old Amish child and his parents on the issue of staying at school. Justice Douglas (in a partly 
dissenting judgement) did, however, state that: ‘Where the child is mature enough to express 
potentially conflicting desires, it would be an invasion of the child’s rights to permit such an 
imposidon without canvassing his views’. (241-42)

71 (1976) 1 EHRR 711. See also Angeleni v Sweden .(1987) 51 DR 41 where the European Com
mission considered that a policy of compulsory religious education did not violate the rights of 
parents who were atheists.

72 Kjelsden, n 19 above, para 53.
73 See n 34 above.
'4 See n 22 above, para 306.
75 Education Act 1996, s 351.
76 In a similar vein. Article 29 of the CRC requires that education should be ‘directed to the 

development of respect for the child’s parents, his or her own cultural identity, language and val
ues and for the national values of the country in which the child is living and of the country from 
which the child may originate, and to the development of respect for different civilizations’.

77 The Belgian Linguistics Case, n 56 above, 281, where it was stated that the right of access to edu
cation ‘by its very nature calls for Regulation by the State, Regulation which may vary in time and 
place according to the needs and resources of the community and individuals’.

7H R v Surrey County Council, ex parte H [ 1983] LGR 219.
79 See, for example, R\ East Sussex County Council, ex parte Tandy [1998] AC 714 in which the 

House of Lords considered the legality of a withdrawal of resources from a child with ME who was 
receiving home tuition.

80 Rights Brought Home: The Human Rights Bill Cm 3782 (1997).
81 The change in the law was recommended by La Commission Stasi which was asked by Presi

dent Chirac to consider how the constitutional principle of laicite might best be implemented 
within the French School system.

82 Application No 44774/98, 29 June 2004.
83 In the Denbigh High School case, n 34 above, at 416, the CA highlighted the fact that the UK 

was not a secular state and did not have a principle of denominational neutrality in its schools.
84 This was the view of the Minister for Education and Science during a parliamentary discus

sion on the topic. Per Mr Tim Eggar, Minister for State, Department for Education and Science, 
HC Deb Vol 183, Cols 593-95, 20 December 1990.

85 Cited at n 34 above.
86 [2001] 2 AC 619.
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Northern Ireland's education system reflects the 
wider divisions in the country's society as a 

whole in a number of respects. Its schools are 
almost completely religiously segregated in terms of 
their pupil profile: Protestant children generally 
attend controlled schools (managed by local 
education authorities) and Catholic children 
generally attend voluntary schools (which are in the 
ownership of the Catholic Church). Only 4% of 
children attend 'integrated' (mixed religion) schools 
and a smaller still number attend Irish medium 
schools - schools in which instruction is provided 
mainly through the Irish language. The high level 
and varying types of segregation Within schools has 
meant that Northern Ireland's education system has 
provided a venue in which the jurisdiction's 
complex religious, social and political divisions find 
a public outlet, and therefore a setting in which 
allegations of discrimination or claims that human 
rights are being infringed arise frequently.

This article examines the human rights and 
equality issues which have arisen in schools in 
Northern Ireland in a number of specific areas, 
including: school funding, admissions, testing, 
curriculum, school transport and the handling of 
protests. While some of these cases pre-date the 
Human Rights Act 1998, they were all founded on 
human rights principles, in particular the right to 
equality and the right of parents to have their 
children educated in accordance with their wishes. 
The aim of the article is to do two things, one that is 
retrospective and one that is prospective. First, it 
reviews some of the previous court cases that have 
involved arguments about human rights and

This article is an adaptation of a paper presented at a 
conference on the theme of 'Human Rights and Schools', 
organised by the Department of Education for Northern 
Ireland and the Children's Law Centre in Armagh on 
17 November 2004.

equality in schools in Northern Ireland and, 
secondly, it attempts to anticipate where challenges 
might emerge in the future.

SCHOOL FUNDING

The fact that Northern Ireland's school system is 
highly segregated has meant that it has been a 
breeding ground for disputes and litigation on the 
issue of equity in school funding. These date back to 
the partition of Ireland in 1921. In Northern Ireland 
the new Unionist (Protestant) administration sought 
to overhaul the organisation of schools. Existing 
schools were offered the opportunity to transfer their 
assets to the State in return for positions on the 
school's management committee.’ The Catholic 
Church was suspicious of the new Northern Ireland 
State, viewing the process of transfer as a threat to 
Catholic education. Catholic schools chose to retain 
their voluntary status and secured their autonomy by 
accepting a lower level of state funding (initially 
65%, later 85%) towards the capital costs of the 
school.2 The formation of the two newer sectors 
(integrated and Irish medium) in the late 1970s and 
early 1980s added to the potential for inter-sectoral 
comparison and therefore an increased likelihood of 
contention. In recent times, there have been three 
significant cases in which there has been litigation. 
While these pre-date the Human Rights Act 1998, 
they were all founded on human rights arguments, 
in particular the right to equality and the right of 
parents to have their children educated in 
accordance with their wishes.

1 See D H Akenson, Education and Enmity (David and 
Charles, 1973).

2 See, S Dunn, ' A Short History of Education in Northern 
Ireland, 1920-1990', Annex B in the Fifteenth Report of 
the Standing Advisory Committee on Human Rights 
(1989-1990) (HMSO, 1990), at pp 49-96.
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The first case, X and Y v United Kingdom,3 
involved an application to the European Court of 
Human Rights. It was argued that the reduced levels 
of capital funding (which amounted to 85% of their 
costs) received by integrated schools amounted to a 
breach of the parents' rights to have their children 
educated in accordance with their philosophical 
convictions under Art 2 of the First Protocol of the 
European Convention for the Protection of Human 
Rights and Fundamental Freedoms 1950 (the 
Human Rights Convention), ie their belief that 
children of different religions should be educated 
together. In the Belgian Linguistics Case,4 5 the 
European Court of Human Rights had established 
that States had a wide discretion as to how to 
regulate their education systems and in particular 
how they should be funded. In the light of this, the 
application was deemed inadmissible by the 
European Commission on Human Rights, who 
considered that the reduced funding was an 
appropriate offset for the increased autonomy in the 
school's management structures.

The second funding case arose out of the 
Government's decision in 1989 to create a new 
category of school - the grant-maintained integrated 
school. Grant-maintained integrated schools are 
required by law to have a reasonable balance of 
both Protestant and Catholic pupils, and are eligible 
for full funding for capital and recurrent costs. When 
they were established, the Catholic Bishops initiated 
a judicial review, In Re Daly's Application,3 in 
which they argued that the funding allocation for 
integrated schools discriminated against Catholics 
and was therefore contrary to the religious 
discrimination provisions of the Northern Ireland 
Constitution Act 1973 (the 1973 Act). Section 19 of

3 (1978) DR 179.

4 In the Belgian Linguistics Case (No 2) (1979-80) EFIRR 
252, at 281, the European Court of Human Rights stated 
that the right of access to education did not require States 
to 'establish at their own expense, or to subsidise, 
education of any particular type or level' and further that 
access to education 'by its very nature calls for regulation 
by the State, regulation which may vary in time and place 
according to the needs and resources of the community 
and of individuals'.

5 Unreported, 5 October 1990, a decision of the High Court
of Northern Ireland.

the 1973 Act made it unlawful for a public body to 
'discriminate or aid or incite another person to 
discriminate against a person or class of person on 
the ground of religious belief or political opinion'.6 
The Catholic Bishops argued that the higher levels 
of funding received by integrated schools (at a time 
when Catholic Schools received only 85% of capital 
costs) discriminated against Catholic children. This 
was not accepted by the court who considered that, 
insofar as the new funding arrangements did 
discriminate, they discriminated against the Catholic 
and Protestant communities equally and were 
therefore not unlawful under the constitutional 
prohibition on religious discrimination.

The third case, In Re Scullion's Application,7 
involved a challenge to a refusal by the Department 
of Education Northern Ireland (DENI) to provide 
funding and recognition to an Irish medium 
secondary school. The school, like many Irish 
medium schools, was established on a charitable 
basis by parents and later sought recognition and 
state funding from the DENI. The legal issues in the 
Scullion case focused mainly on the DENI's 
application of viability criteria which require the 
applicant school to show specified pupil enrolments 
before they will be accorded state recognition. The 
court decided that the DENI was legally entitled to 
apply the criteria which it had used. However, it is 
interesting that, in support of this, the judge referred 
directly to the European Charter for Regional and 
Minority Languages. This was not binding on the 
court (the UK had not even ratified the Charter at 
that time). However, in deciding that it was both 
legitimate and necessary for the DENI to apply 
criteria to determine which schools were eligible to 
receive ongoing state funding, the judge cited a 
provision of the Charter which states that minority 
language education could be provided 'where 
demand exists in a number considered sufficient'.

A common feature of these three cases is that 
they were all were unsuccessful. In spite of that, 
today all three categories of school (Catholic 
voluntary, integrated and Irish medium) have the

6 The provision is now contained in the Northern Ireland 
Act 1998, s 76.

7 Unreported, 1995, a decision of the High Court of 
Northern Ireland.
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option of 100% state funding for both capital and 
recurrent costs. The decision to provide 100% 
funding to integrated schools was taken in 1989 as 
part of series of measures designed to increase 
parental choice. At the same time, the DENI was 
placed under a legal obligation to support and 
facilitate the development of integrated schools.8 In 
1993, legislation was enacted which allowed 
voluntary schools (the vast majority of which are 
Catholic) to opt for full funding of capital costs.9 
This major change in policy was initiated in 
response to a body of academic research which 
indicated that lower levels of attainment in Catholic 
schools could be linked to the reduced capital 
funding.10 * The key change for the Irish medium 
sector came about as a result of the Belfast 
Agreement in 1998. Not only did the UK agree to 
ratify the European Charter for Regional and 
Minority Languages, but domestic legislation was 
introduced which required the DENI to support and 
facilitate the development of Irish language 
education." This ultimately led to a review of the 
viability criteria for the establishment of new Irish 
medium schools. It is interesting that each of these 
fundamental changes came about, not as a direct 
outcome of the court cases discussed earlier, but 
rather as a result of systematic campaigning in 
which litigation was simply one part of the overall 
strategy for effecting change.

Where might litigation lie in the future? It seems 
unlikely that there will be many more cases 
involving arguments about the levels of school 
funding. This is not to say that there are no 
outstanding grievances. There are ongoing 
complaints about the funding of schools in the 
newer sectors (ie integrated and Irish medium 
schools), who would contend that they are 
disadvantaged by their relative newness. However,

8 Education Reform (Nl) Order 1989, art 64.

9 Education (Nl) Order 1993, art 28.

10 R Cormack, AM Gallagher and R Osborne, 'Religious 
Affiliation and Educational Attainment In Northern Ireland: 
The Financing of Schools in Northern Ireland' annex E in 
the Sixteenth Report of the Standing Advisory Commission 
on Human Rights (1990-1991) (HMSO, 1991) at
pp 117-212.

" Article 89 of the Education (Nl) Order 1989.

it is unlikely that the existing domestic and 
international legal frameworks would support a 
successful legal challenge. Instead, the areas which 
may be contentious in the future are likely to 
emerge on the other side of the coin, that is in 
relation to school closures and the withdrawal of 
funding. As is the case elsewhere in the UK,
Northern Ireland has a declining youth population 
and falling school rolls. This will inevitably entail a 
rationalisation of existing school provision which 
will, at times, be controversial. In England, there 
have been a number of cases where it has been 
argued that a closure of single-sex school amounted 
to a form of sex discrimination.12 In Northern 
Ireland, it might be anticipated that there will be 
similar arguments made on the basis of religion. If 
they do arise, they are likely to ifivolve Art 14 of the 
Human Rights Convention, which prohibits 
discrimination on a wide range of grounds including 
religion.’3 The European Court of Human Rights has 
been very conservative in its approach to Art 14. 
However, it is also one of the provisions whose 
boundaries are being constantly tested in the courts 
and it will be interesting to see what emerges.

ADMISSION TO SCHOOL

Northern Ireland maintains a system of academic 
selection as the primary means of determining 
admissions to post-primary schools. The attraction of 
a grammar school place has meant that Northern 
Ireland has always experienced a high level of 
litigation in relation to school admissions. The cases 
which have met with success in the courts have 
generally been regarding the board of governors'

12 R v Secretary of State for Education and Science ex parte 
Keating [1985] 84 LGR 469, in which parents successfully 
challenged the closure of a single-sex boys school. 
However, in R v Northamptonshire County Council ex 
parte K [1994] ELR 397 the court considered that a closure 
due to falling school rolls did not amount to 
discrimination.

13 Article 14 states:

'The enjoyment of the rights and freedoms set forth in this 
Convention shall be secured without disaimination on 
any ground such as sex, race, colour, language, religion, 
political or other opinion, national or social origin, 
association with a national minority, property, birth or 
other status.'
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failure to apply the admissions criteria correctly.'4 
These disputes have rarely involved human rights or 
equality arguments. One recent exception to this is 
In Re Hughes' Application,'5 in which a child with a 
grade A in the transfer procedure test (still referred 
to locally as the '11-plus') was refused admission to 
a Catholic Grammar School. One of the school's 
admissions criteria gave priority to children who 
were the eldest children in the family. The main 
issue in the case was whether the applicant was the 
eldest child in the family, a factor complicated by 
the fact that his stepfather was Protestant and he had 
an older stepsister who was not a Catholic and 
attended a non-Catholic school. The parents had not 
brought that fact to the attention of the school and 
had not made an argument that the child should be 
treated as the eldest child in the second family. The 
school submitted that, if the parents had done so, 
the child would have been treated as the eldest 
child in the family and would have been admitted. 
The major focus of the case was on whether the 
governors were under an obligation to explain what 
they meant by family (the court considered that they 
were not). However, there was an additional 
argument made (but also not accepted by the court 
on the facts) that the criterion which prioritised 
eldest children might have amounted to a form of 
indirect religious discrimination.

The most significant admissions case which has 
featured human rights arguments is the Northern 
Ireland Court of Appeal's decision in In Re 
Anderson's Application.'5 In this case, a grammar 
school applied an admissions criterion which gave 
priority to children who had gained an award or 
certificate in a wide range of extra curricular 
activities.17 It was argued that this breached Art 14 
of the Human Rights Convention because it 
disadvantaged children from poorer social 
backgrounds. Article 14 does not expressly cover 
discrimination on the grounds of social status,

14 See, L Lundy, 'Selection on Ability: Lessons from Northern 
Ireland' (1996) 8 Education and the Law 29.

15 [2001] NIQB 38.

16 [2001] NICA48.

17 These included: outdoor pursuits, sport, IT, science, art, 
chess, dance, drama, music, debating, photography, 
singing, technology and quiz.

however it has a catch-all phrase at the end (other 
status) and it was argued that this extended to 
socio-economic status. The decision is interesting 
because the court assumed without deciding that 
the term 'other status' in Art 14 might extend to 
socio-economic status. However, it considered that 
the admissions policy in question did not in fact 
discriminate against children from lower 
socio-economic backgrounds. The case was 
probably not the best case to test these arguments: 
there was no concrete evidence available linking 
after-school activity to social class and the school 
had acknowledged a very broad range of 
extra-curricular activities. However, the decision is 
significant because it has left the door open for other 
arguments about social class discrimination. There is 
a significant body of research on the 
socio-economic implications of other educational 
policies and this might well be used to found a 
future challenge.

Where might there be challenges in the future?
In 2001 the Northern Ireland Human Rights 
Commission (NIHRC) published a report on 
admissions to post-primary schools.18 This reviewed 
the admissions criteria used by secondary schools 
and highlighted a number of criteria which gave 
cause for concern from a legal and/or human rights 
perspective. For instance, one criterion which was 
commonly used by secondary schools and which is 
wide open to legal challenge is a criterion which 
prioritises children on the basis of their levels of 
attendance at primary school. Such criteria are 
arguably unlawful under the Education (Nl) Order 
1997 since secondary schools are not allowed to 
use criteria which select on aptitude. Nor are they 
allowed to use the comments of primary school 
principals. Moreover, from a human rights and/or 
equality perspective, the criteria might be applied in 
such a way as to discriminate against children with 
disabilities or on the basis of race. Irish traveller 
children in particular are likely to be disadvantaged 
by the application of this type of criterion. There is 
also concrete evidence linking poor attendance at 
school with socio-economic status, which might be 
sufficient to sustain an argument under Art 14 of the

18 L Lundy, Access to Post-Primary Schools (NIHRC, 2001).
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Human Rights Convention.'9 In response to the 
NIHRC's report, the DENI set up a working party 
which provided revised guidance to schools on 
admissions criteria. Most schools have now revised 
their criteria in response to this. Once again, it has 
been human rights-informed research and policy 
rather than litigation which has been the key driver 
for change in this area.

TESTING

It can been seen from the discussion above that one 
of the most controversial aspects of Northern 
Ireland's school system is the so-called 11 plus. It is 
not surprising therefore that the operation of the 
transfer procedure tests has also been the subject of 
litigation. There have been two high profile cases 
which have challenged the way in which the 
centrally organised tests are carried out. The first of 
these. In Re EOC's Application (No 2),20 was 
initiated by the Northern Ireland Equal Opportunity 
Commission, who argued that the scoring system for 
the tests disadvantaged girls and was therefore 
unlawful under the Sex Discrimination (Nl) Order 
1976. In a landmark decision, the Northern Ireland 
Court of Appeal agreed that the system of selection, 
which guaranteed equal numbers places for boys 
and girls at grammar schools, discriminated against 
girls. There were more girls than boys in the 
school population with the result that boys with 
lower test scores were getting grammar school 
places while girls who had higher test scores were 
not. The decision resulted in an overhaul of the 
scoring system.

In the second case, In Re Newton's 
Application,2' it was argued that a failure to give a 
dyslexic child extra time when doing the transfer 
procedure tests was in breach of Art 14 of the 
Human Rights Convention because it discriminated 
against him on the basis of his learning disability. 
The parents pointed out that dyslexic children are 
given extra time when undertaking GCSEs and 
argued that there was no reason not to do the same

19 Persistent School Absenteeism in Northern Ireland 
RD/2/95 (DENI, 1992).

20 [1988] Nl 44.

21 [2001] NIQB 1.

for the 11-plus tests. The judgment contains an 
interesting discussion on the scope of Art 14. 
However, the court was persuaded by the DENI's 
contention that the transfer test is competitive and 
the outcome is not solely dependent on the child's 
efforts but also the relative performance of other 
children. Coghlin J said that this:

'... throws into much sharper relief the rights of 
the other candidates to access to education. It 
seems to me that this is a fundamental 
distinction which could well require a different 
approach to be adopted with regard to 
candidates suffering from a learning disability, 
such as dyslexia.'

He also considered that the special circumstances 
criteria which grammar schools in Northern Ireland 
are required to apply when considering admissions 
to school were sufficient to redress any disadvantage 
which might arise from the lack of extra time.

The NIHRC has drawn attention to a number of 
ways in which the current transfer tests might be 
considered to be in breach of international human 
rights standards.22 For example, it has questioned 
whether the stress and stigma of the examination 
and its outcomes might amount to 'degrading 
treatment' contrary to Art 3 of the Human Rights 
Convention. It has also raised concerns about the 
socially discriminatory effects of the selection 
process and the differences in attainment between 
children who attend grammar and secondary 
schools. However, it is unlikely that these concerns, 
while valid in themselves, could found a successful 
court action, given the broad discretion given to 
States in relation to how they regulate their 
education system and the difficulty in establishing 
sufficient evidence to prove the alleged adverse 
impact.

CURRICULUM

Northern Ireland's school system affords parents a 
high degree of choice. Most parents who send their 
children to a state school will therefore be happy 
with the education their children receive and will be

22 Submission to the Post-Primary Review Body (NIHRC, 
2001).
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broadly in agreement with the content and methods 
of the system. However, there are several issues 
which can be contentious. The first of these arises 
when the content of the curriculum clashes with the 
parents' values, culture or beliefs. For example, in In 
Re Ferris' Application the plaintiff was a Protestant 
who was the father of a child attending the 
integrated (mixed religion) secondary school.23 The 
school had a compulsory programme of Gaelic 
studies in the first year in which the children 
learned to speak Irish. Irish is normally associated 
with the Catholic community. Most Protestants do 
not identify with it culturally and some regard it 
with positive hostility. The father argued that the 
requirement to study Irish was in breach of the 
school's obligation to provide a 'balanced and 
broadly-based' curriculum as required by art 4 of 
the Education Reform (Nl) Order 1989. Witnesses 
were called to argue that a balanced and broadly 
based curriculum would also have included 
instruction in Ulster-Scots, a language identified 
primarily with the Protestant community. The court 
considered that the school was required 'to avoid a 
narrow biased programme for education that 
promoted to a position of dominance one particular 
viewpoint and neglected another'. It did not 
consider that the teaching of an elementary course 
in Gaelic studies had that result.

In the Ferris case it was not argued that there had 
been a breach of Art 2 of Protocol 1 to the Human 
Rights Convention, apparently because the legal 
action was initiated just prior to the implementation 
of the Human Rights Act 1998. It would have been 
interesting to see if the outcome would have been 
any different if it had been possible to deploy 
Human Rights Convention arguments. It is possible 
to see an argument for respecting the parents' 
philosophical convictions in situations where the 
parent has a cultural or political objection to the 
topic or activity. Moreover, if the activity is 
extraneous to the standard content Northern Ireland 
curriculum (as it was in the Ferris case), it would be 
difficult for a school to justify the mandatory nature 
of the programme on the basis that an exemption 
would result in them being denied their right to an 
effective education. On the other hand, the

23 (2001] NIQB 22.

European Court of Human Rights has shown that it 
is also reluctant to interfere in curricular 
programmes, provided that the course of instruction 
does not amount to a form of indoctrination and that 
the information is presented critically, pluralistically 
and objectively.24

A second curricular issue that has the potential 
to be contentious in Northern Ireland as a result of 
the religious divide is the issue of religious 
education. In In Re Cecil's Application,25 the 
applicant lived on a small island off the coast of 
Northern Ireland which had one Catholic primary 
school. He complained that the failure by the State 
to provide funding for a school other than a Catholic 
school amounted to religious discrimination.
Mr Cecil based his case on the religious 
discrimination provisions of the Northern Ireland 
Constitution Act 1973. However, the court 
considered that the case of discrimination was 
unfounded and that the applicant's right to have his 
child educated in accordance with his wishes was 
protected by legislation which allowed him to 
withdraw his child from religious education classes. 
The applicant contended that, while the child could 
be withdrawn from religious classes, Catholicism 
pervaded the ethos of the school. However, the 
court considered that a requirement that his children 
would not be disadvantaged in any way if 
withdrawn from religious education classes was 
sufficient to protect his rights. This is in spite of the 
fact that the Catholic Church's position is essentially 
as the applicant had described it - ie that the 
religious ethos of the school permeates every aspect 
of school life.26

SCHOOL TRANSPORT

The provision of assistance with school transport is a 
surprisingly controversial issue. In England there 
have been not one but two House of Lords

24 Danish Sex Education Case (1979-80) 1 EHRR 711.

25 Unreported, 27 January 1989, a decision of the High Court 
of Northern Ireland.

26 See C Loughran, 'The Rationale of Catholic Education', 
chapter 8 in RD Osborne, RJ Cormack and RL Millar 
Education and Policy in Northern Ireland (Policy Research 
Institute, 1987).
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decisions on this issue.27 In Northern Ireland, there 
have also been a number of cases which have 
reached the courts.28 One of these, In Re Martins' 
Application, involved a complaint about a failure to 
make transport provision for a child attending a 
non-grant-aided Irish Medium school. The court 
decided that the Education and Library Board did 
not have the power to provide transport assistance 
to children attending schools which were not 
publicly funded. However, at the end of the 
decision, the judge suggested that the position might 
have been very different if it had been argued under 
the Human Rights Convention. This is in spite of the 
wide discretion which the Human Rights 
Convention gives to individual States as to the 
manner in which they regulate and finance their 
education systems. Presumably the judge was 
anticipating the possibility of an allegation that there 
had been unjustifiable discrimination on the 
grounds of language contrary to Art 14 of the 
Human Rights Convention. In fact, the school 
transport policies in Northern Ireland explicitly 
accommodate a wide variety of parental 
preferences, including controlled, voluntary, 
integrated, and Irish medium. It is conceivable that a 
domestic court would consider it acceptable for a 
distinction to be drawn between grant-aided and 
non-grant-aided schools.

PROTESTS AT SCHOOLS

Schools in Northern Ireland often become the venue 
for political protests. Sometimes, these protests are 
internal, ie initiated by the students themselves. A 
recent example involved pupil walk-outs in protest 
at the war in Iraq. A student who was expelled from 
a school in Newry after having a attended an 
anti-war rally without permission challenged the 
board of governor's decision, arguing that it was in 
breach of his right to freedom of expression and to 
freedom of assembly and association under the 
Human Rights Convention. The case was settled and

27 Rogers v Essex County Council [1987] AC 66; Devon 
County Council v George [1989] AC 573.

28 In a recent judicial review action a parent challenged the 
education board's decision to refuse transport assistance. 
The child had transferred schools because of alleged 
bullying. See In Re Me Afee's Application [2001] NIQB 20.

he was subsequently re-instated. These types of case 
are likely to increase in Northern Ireland. Disputes 
about the wearing of badges and emblems, which 
often espouse overtly political and often 
controversial causes, provide ongoing challenges for 
schools who generally pride themselves on 
maintaining a neutral arena in what is often a highly 
politically charged context. In such cases, the school 
is faced with the difficult task of balancing the 
pupil's right to freedom of expression with the rights 
of other pupils and staff at the school.29

Most of Northern Ireland's high profile disputes 
have not taken place within school walls. Instead, 
schools, constituting as they do one of the most 
public manifestations of Northern Ireland's religious 
divisions, frequently become the physical location 
for public protest. Sometimes these protests are 
directed at activity within the school, for example, 
at the presence of the Police Service of Northern 
Ireland (PSNI) or British royalty in Catholic schools. 
These protests have not raised human rights issues. 
However, the most publicised protest to date - that 
at Holy Cross Primary School - has been the focus 
of significant debate from a human rights 
perspective. Holy Cross is a Catholic all-girls 
primary school situated in a part of Belfast that is 
predominantly Protestant. In June 2001, the 
residents blockaded the school - throwing stones at 
the children and their parents as they tried to enter 
the school. The protest was not directed at the 
children's right to attend the school; the protestors 
were using the school as a means of highlighting 
what they alleged to be a campaign of intimidation 
by the local Catholic community. Until the protests 
stopped, when the school closed for summer, the 
police refused to let the children enter the school by 
its front gate. When school resumed in September

25 For instance the right to freedom of expression under 
Art 10 of the Human Rights Convention may be subject to:

'... such formalities, conditions, restrictions or penalties as 
are presaibed by law and are necessary in a democratic 
society, in the interest of national security, territorial 
integrity or public safety, for the prevention of disorder or 
crime, for the protection of health or morals, for the 
protection of the reputation or rights of others, for 
preventing the disclosure of information received in 
confidence, or for maintaining the authority and 
impartiality of the judiciary.'
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2001, the protest recommenced. This time the 
police dressed in full riot gear formed a human 
corridor along the route shielding the children from 
the protestors. This arrangement continued for 
12 weeks, during which time the protestors shouted 
sectarian insults, blew whistles and threw various 
missiles at the children and those who accompanied 
them. On 6 September 2001 a bomb was thrown at 
the children and their parents, injuring four police 
officers.

A mother of one of the children involved in the 
Holy Cross dispute has initiated a judicial review 
action which challenges the way in which the PSNI 
handled the protests. The action is based primarily 
on alleged breaches of the Human Rights 
Convention. The plaintiff has argued that the PSNI's 
decision to allow the protest to continue, albeit from 
behind a wall of police officers, breached her 
daughter's right to be free from torture and inhuman 
and degrading treatment and right to education. It 
was also argued that the decision about policing 
was in breach of Art 3 of the United Nations 
Convention on the Rights of the Child 1989 (the 
Children's Rights Convention), which requires the 
best interests of the child to be 'a primary 
consideration' in decisions taken which affect the 
child. Although the Children's Rights Convention is 
not directly enforceable in the domestic courts, its 
provisions can be used for the purposes of 
interpretation of both domestic obligations and, 
indeed, provisions of the Human Rights 
Convention.30 The case was heard in 2003, but 
there has, as yet, been no decision and no sign of 
one, even though the judge who heard the case was 
recently appointed Lord Chief Justice, Northern 
Ireland's most senior judge.

PROSPECTS

In a previous article in this journal in 2000, I 
anticipated that Northern Ireland under devolution 
might become a 'legal laboratory' for human rights

30 U Kilkelly considers the likely impact of the Children's 
Rights Convention on the Human Rights Convention in 
'The Best of Both Worlds for Children's Rights: Interpreting 
the European Convention on Human Rights in the Light of 
the United Nations Convention on the Rights of the Child' 
(2001) 23 HRQ 308.

issues within the UK generally.31 Much of my 
optimism at that time was focused on the human 
rights innovations which had been negotiated as 
part of the Belfast Agreement and implemented in 
the Northern Ireland Act 1998. However, many of 
these provisions are currently in disarray - the 
Northern Ireland Assembly has been dissolved and 
the proposed Bill of Rights is in limbo, held back by 
the widespread controversy and hostility which 
greeted its publication and initial consultation. In 
terms of litigation, I offered the prospect that human 
rights litigation might be boosted by one of the most 
interesting creations of the Agreement - the NIHRC 
which has the power to finance court actions with a 
human rights dimension. In fact, the only significant 
case to receive such funding has been the Holy 
Cross case discussed earlier. Unfortunately, the 
NIHRC's involvement with this case has seriously 
undermined its credibility within Northern Ireland 
and elsewhere. For reasons which remain unclear, 
the NIHRC's chief commissioner wrote to the chief 
constable of the PSNI indicating that the applicant's 
case did not have legal merit. This letter was 
subsequently submitted by the PSNI as part of their 
defence. When it emerged that the chief 
corhmissioner's actions may have undermined a 
case which the NIHRC was in the process of 
financing, the NIHRC's reputation within Nationalist 
and Republican communities was severely shaken. 
There have been ongoing calls for the resignation of 
the chief commissioner and two commissioners 
have withdrawn from the NIHRC in protest.

When the Human Rights Act 1998 came into 
force most commentators realised that the very 
limited nature of education rights within the Human 
Rights Convention meant that it was unlikely that 
there would be a rush of judicial review actions 
successfully challenging school policies and 
practices on the basis of their violation of 
Convention rights. As elsewhere in the UK, the 
Northern Ireland High Court has not been deluged 
with cases and those which have appeared before 
the courts have not met with much success. 
However, it is difficult to be too negative about a

31 L Lundy, 'Education Law Under Devolution: The case of 
Northern Ireland' [2000] Ed Law 81.
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general lack of court cases involving schools. There 
are few people who are interested in children's 
rights in education who would argue that litigation 
is, in itself, a good thing. It has its place: there are 
times in which the only way to protect a child's 
rights or to further the rights of children generally 
will be litigation. Equally, it is in no child's interests 
to have education resources wasted in court actions 
which could have been avoided by conciliation or 
just by a better prior understanding of the issues 
involved.

In Northern Ireland, there are various initiatives 
in place which are encouraging educational 
agencies to meet their international human 
obligations proactively, rather than as a direct 
response to court actions. One of the most 
significant of these has been the appointment of the 
Commissioner for Children and Young People. The 
Commissioner, Nigel Williams, is actively 
highlighting potential breaches of the Children's 
Rights Convention in schools and elsewhere. 
Globally agreed standards, such as those in the 
Children's Rights Convention, can be very effective 
weapons in campaigns to raise standards in schools 
or to draw attention to deficiencies in provision.

This has already been happening in Northern 
Ireland for many years. Aspects of the education 
system, most notably the levels of school funding, 
have been transformed as a direct result of 
campaigns which drew on international human 
rights law for support. Litigation is only one of the 
methods by which pressure groups have sought to 
effect change. However, the danger is that the high 
profile given to some of the court actions involving 
schools can create a perception that human rights 
are only something which pupils and parents use to 
challenge schools; that human rights are a threat to 
schools. In fact, the experience in Northern Ireland 
has demonstrated that this does not have to be the 
case and that the international human rights 
standards can actually be harnessed by the 
educational community in their discussions with 
government and in their efforts to enhance 
educational provision for their pupils. Litigation has 
its place but there is no better way of embedding 
human rights principles in the fabric of the 
decision-making process than to have schools and 
educational interest groups embrace these standards 
as their own.
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EDUCATION RIGHTS IN THE BILL OF
RIGHTS

Elizabeth Craig, Research Student and Laura Lundy, Senior 
Lecturer, School of Law, Queen’s University Belfast

INTRODUCTION
The fact that the Northern Ireland Human Rights Commission (NIHRC) 
prioritised education rights from the outset of its Bill of Rights consultation 
should come as no surprise to anyone with any knowledge of the Northern 
Ireland education system. The Northern Irish school system is unusual from 
a number of perspectives. Most significant of these is the fact that it is 
almost completely religiously segregated with Catholic pupils attending 
voluntary schools run by the Catholic church and Protestant children for the 
most part attending non-denominational state schools.' The fact that schools 
are divided by religion in such a visible way has allowed them to be used as 
a focal point for public protest and controversy.1 2 Added to this, there has 
been a growing demand for alternative provision by parents who want their 
children to be educated in mixed religious (integrated) schools or through the 
medium of the Irish language. And finally, at secondary level there is a 
controversial system of academic selection at the age of eleven which recent 
research has shown contributes further to Northern Ireland’s complex social 
and economic problems.3 In effect, schools provide a venue in which the 
jurisdiction’s religious, political and social divisions find a public outlet and 
therefore a setting in which claims that human rights are being infringed 
arise frequently. Although the European Convention on Human Rights 
contains an explicit right to education,4 5 it has been subject to a lug y 
restrictive interpretation by the European Court of Human Rights, wit the 
result that it fails for the most part to address die complex problems 
generated by Northern Ireland’s school system.6 The objective of this article 
is to examine critically the proposals by the NIHRC to supplement the

1 For further details of this and an explanation of how it came about, see L. Lundy, 
Education Law, Policy and Practice in Northern Ireland, (2000, SLS) pp 4-7.

2 In recent years this has included the walk-outs by pupils at various state schools in 
response to the appointment of Sinn Fein’s Martin McGuinness as Minister tor 
Education alongside the protests outside Catholic schools by parents opposed to the 
RUC having been invited to speak to pupils about drugs. Most recently, attention 
has focused on the loyalist protests at the Catholic Holy Cross primary school. -

3 A M. Gallagher and A. Smith, The Effects of the Selective System of Secondary 
Education in Northern Ireland - Main Report (2000 DE).

4 Article 2 of the First Protocol - “no person shall be denied the right to education^ 
In the exercise of any functions which it assumes in relation to education and 
teaching, the state shall respect the right of parents to ensure such education and 
teachine’in accordance with their own religious and philosophical convictions.

5 See in particular. The Belgian Linguistic Case (1968) 1 EHRR 252 where the 
European Court of Human Rights considered that the nght was one of access to 
whatever schools the State had in its discretion decided to provide.

6 See for example, X v United Kingdom (1978) 14 DR 179, where a complaint about 
the funding arrangements for integrated schools was considered inadmissible.
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ECHR and in particular to assess the extent to which the recommendations 
reflect both the particular circumstances of Northern Ireland’s education 
system and relevant international human rights covenants.

The Right To An Effective Education
The NEHRC has proposed that “everyone has the right to an effective 
education ”7 What constitutes an effective education for each child is to be 
determined in accordance with ‘the best interests’ pnnciple which is 
elaborated upon in the chapter on children’s nghts.8 This proposal appears to 
require that the educational needs of those who are particularly vulnerable, 
including children with special educational needs, those who are pregnant, in 
care or in the juvenile justice system, are properly ascertained and addressed^ 
It recognises that an effective education should be directed towards Uie ful 
development of the person, including his or her talents, mental and physical 
abilities and sense of dignity” and should enable “all persons to participa e 
effectively in the life of the community.”9 These aims are similar to some of 
those included in a number of human rights instruments, m particular Artrc e 
29(1) of the United Nations Convention on the Rights of the Lhiia 
(UNCRC)10 and Article 13(1) of the International Covenant on Economic, 
Social and Cultural Rights." The reference to the “development of the 
person” is “intended to cover the many aspects important to human growth 
such as intellectual, spiritual, physical, emotional, moral, creative and 
aesthetic development,”12 an interpretation which reflects wide-spread 
dissatisfaction with the academic focus of the current curriculum and the 
system of academic selection at the age of 11. The second aim is an 
extended version of the traditional idea that education should prepare 
children for “the opportunities, responsibilities and expenences °f oan 
life"'5 (emphasis added) an acknowledgement of the fact that children 
should be prepared for effective participation in the life of the community

* NEHRC (2001) p 74. See Proposal 10(aX2) “In all actions concerning children, 
whether undertaken by public or private insUtutions individual or bod1^, courts 
of law administrative or legislative authonties, the best interests of the child shall 
be the paramount consideration”. Cf. Article 3(1) UN Convention on the Rights of 
the Child - “In all actions concerning children. . the best interests of the chi 
shall be a primary consideration.”

10 Article 290 Xa)^- “the development of the child’s personality, talents and mental 
OTd physical abilities to their Mest potential.” Article 29(1 Xd) - “the preparation
of the child for responsible life in a free society.’ ^ r4, , _

11 Article 13(1) - “education shall be directed to the full development of the human 
personality and the sense of its dignity^ . (and) shall enable all persons to 
participate effectively in a free society. . ”

17 NTHRC f2001) p 74.
13 The Northern Ireland Council for the Curriculum, Examinations and Assessment 

CNICCEA) is currently consulting on proposals for a new Northern Irelan 
Curriculum. For further information, see N1CCEA website at www.ccea.org.uk,
last visited 31 October 2001. . r

14 The Bums Report has recommended the abolition of the current system _ 
selection. (Para 9.7, ‘Education for the 2Tl Century: Post Primary Review Body 
(Bangor, Department of Education, 2001).

15 See Article 4 Education Reform (Northern Ireland) Order 1989.
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throughout their lives.'6 The right is limited by the phrase “to the greatest 
extent possible.” This appears to be in recognition of the fact that the 
delivery of an effective education for each individual will depend both on his 
or her receptiveness and on the availability of resources to meet his or her 
needs with no particular outcome being guaranteed for any individual.

Rights of Parents
The NIHRC has proposed that the State “shall, to the greatest extent 
possible, ensure the right of parents to have education and teaching for their 
children in conformity with their religious, philosophical and pedagogical 
convictions, subject to the competence of the child to decide for him or 
herself in accordance with his or her age and maturity.”17 This proposal has 
obvious similarities with the second sentence of Article 2 of the First 
Protocol of the ECHR.18 The key difference is an additional reference to 
‘pedagogical convictions’, included as a result of the limited interpretation of 
the term ‘religious and philosophical convictions’ adopted by the European 
Court of Human Rights.’19 The term “pedagogical”, defined in the Glossary 
as “beliefs about how a person should be taught or receive education,” also 
appears in the European Union Charter of Fundamental Rights20 and could be 
interpreted to include convictions concerning the education of children with 
special educational needs, language and integrated education. However, the 
NIHRC has chosen to highlight the fact that the term was included to provide 
a right to integrated education,21 thereby raising doubts about whether it is 
also intended to cover these other convictions. The NIHRC has stated that 
the State should ensure parents’ rights “to the greatest extent possible.” It is 
unclear whether it is the NIHRC’s intention to override the effects of the 
UK’s reservation to the second sentence of Article 2 of the First Protocol of 
the ECHR, which would be highly controversial politically, or whether it is 
implicit that the rights of parents will be ensured “only so far as it is 
compatible with the provision of efficient education and training, and the 
avoidance of unreasonable public expenditure.”

16 In a similar vein the NICCEA has proposed that education should aim “to enable 
young people to achieve their potential and to make informed and responsible 
choices and decisions throughout their lives.” (Para 1.2, ‘Northern Ireland 
Curriculum Review. Phase 1 Consultation. Proposals for Changes to Northern 
Ireland Curriculum Framework April-June 2000’ (Belfast, NICCEA, 2000)).

17 Proposal 1 l(aX3).
18 “In the exercise of any functions which it assumes in relation to education and to 

teaching the State shall respect the right of parents to ensure such education and 
teaching in conformity with their own religious and philosophical convictions.”

19 NIHRC (2001) p 75 Parental views concerning the use of corporal punishment in 
school were considered to be philosophical convictions in the case of Campbell & 
Cosans \ UK {\ 982) 4 EHRR 293, para 37. However, there has otherwise been a 
notable lack of cases brought successfully under the second sentence of Article 2. 
See, for example, The Belgian Linguistic Case supra n 5.

20 Article 14(3) - “The freedom to found educational establishments with due respect 
for democratic principles and the right of parents to ensure the education and 
teaching of their children in conformity with their religious, philosophical and 
pedagogical convictions shall be respected, in accordance with the national laws 
governing the exercise of such freedom and right.”

21 NIHRC (2001) p 75.
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The qualifying reference in the first sentence, which indicates that parents’ 
rights are subject to the right of the child to decide for him or herself could 
also be controversial. Proposals in the children’s rights chapter recognise the 
right of the child to participate effectively in matters concerning his or her 
education (Proposal 10(i)(4)) and to be given an opportunity to express his or 
her views and to have them given due weight (Proposal 10(b)(1)) but the 
wording used here seems to imply that once the child has reached a certain 
age and maturity, he or she could make unilateral decisions about his or her 
education, a state of affairs which could itself be considered a violation of 
the right of parents under the second sentence of Article 2 of the First 
Protocol of the ECHR. The Committee on the Rights of the Child, in 
response to the United Kingdom’s initial report under the UNCRC, 
expressed concern that children were not systematically invited to express 
their opinions on matters such as sex and religious education as required 
under Article 12 of the Convention22 but the NIHRC’s proposal would go 
further, by enabling some children to unilaterally apply for exemption from 
religious education and collective worship against parental wishes.

The second sentence of the proposal provides that the State shall “respect the 
right of parents to choose for their children education in schools with a 
particular religious ethos, education in integrated schools and education in 
Irish-medium schools.”23 The intention here is to extend the remit of the 
second sentence of Article 2 of the First Protocol to include a right of choice 
in the three designated areas. This goes beyond the established jurisprudence 
of the Strasbourg organs, which is that Article 2 does not require the State to 
provide or subsidise education of any particular type or level.24 It is 
interesting that the limitation on parental rights in the first sentence of the 
proposal (i.e. “to the greatest extent possible”) has not been expressly 
included in the second sentence, raising an issue as to whether the right of 
choice is intended to be absolute. On the other hand it could be argued that 
the obligation on the State in the second sentence is simply to ‘respect’ the 
right of parents to choose and not to ‘ensure’ that the child will be admitted 
to the school of their choice.

Language Rights
The fact that Irish is the only language specifically mentioned in the chapter 
on education rights is difficult to understand in view of the fact that the 
NIHRC has elsewhere identified the need to guarantee the rights of all ethnic 
communities.25 Indeed the NIHRC, drawing on the Framework Convention 
for the Protection of National Minorities, has recommended in the chapter on 
language rights that legislation be introduced to ensure for members of all 
linguistic communities, where there is sufficient demand, the right to learn

22 Para 14, 'Concluding observations of the Committee on the Rights of the Child: 
United Kingdom of Great Britain and Northern Ireland' UN Doc. 
CRC/C/15/Add:,34 (1995) Article 12 UNCRC: “States Parties shall assure to the 
child who is capable of forming his or her own views the right to express those 
views freely in all matters affecting the child, the views of the child being given 
due weight in accordance with the age and maturity of the child.”

23 Proposal 1 l(aX3).
24 The Belgian Linguistic Case (1968) 1 EHRR252.
23 See Chapter 3.
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their language and to be educated in and through it.26 The aim of this 
proposal is to protect those belonging to the Chinese, Urdu and Traveller 
communities^ and to encourage the use of criteria to determine when 
s iciency of demand exists.27 However, it would perhaps make more sense 

convictions concerning the language of education or the provision of 
opportunities for learning a minority language within English-medium 
schoo s were recognised as pedagogical convictions in the8 chaptef on 
education nghts. Alternatively, the NIHRC could expressly recognise the 
^ t0 education in and/or through a minority language subject to

^ 35 °PP0Sed t0 making leSislatlvc recommendations 
This would also provide protection for speakers of Ulster Scots, recognised
M,n„riX^Tf 'mder '>“111 °f ,he EUr0Pean ^ f°r Reg'°nal °r

School Funding
The NIHRC has recommended that the State should provide financial
reasonah/0 0n ^ equitable md transparent basis, subject to
easonable requirements, including minimum numbers of pupils in anv area

and without prejudice to the need to address inequalities.”29 ThJgoes
Si0. ng ‘"o1116 ECHR or even ^ Framework Convention on
National MmoriUes. Its inclusion is justified by the fact that allegations 
about discnmmatmn in funding have dogged the education system forbears 
In the past, concerns have been expressed about both the level of funding for
schook8 Th°0 ShaS Wel1 aSf the Criteria used t0 decide when t0 fund new 
schools. These have manifested themselves in litigation,31 research reports

Propoual 13(5X0. Cf. Art 14(2) Framework Convention for the Protection of 
National Minorities “In areas inhabited by persons belonging to national
PartiS hS ^ !°n y °r in substantiaJ numbers, if there is suffiaerU demand, the
Parties shall endeavour to ensure, as far as possible and within the framework of
lnnnrtdUC. ? systems’ that Persons belonging to those minorities have adequ^
in ECgSge” 8 ^ ‘n 1116 rnU'0nty lan8Uage °r for receivin8 instruction

27 NIHRC (2001 )p 83.

28 nN? (g) °f ^ Charter’ the ^ undertaken to base itspolicies, legislation and practice on certain objectives and principles including the
proyismn of appropnate forms and means for the teaching and study of Ulster

,ha» thanT^nPr0VIrn f fadlitieS enablln8 non-speakers to learn it Cf. the fact that the UK has undertaken to promote the Irish language in Northern Ireland hv 
makmg ava, able either primary and/or secondary education a sutetStraS of 
primary and/or secondary education or to provide for the teaching of Irishkas an 
leS rT-°fi,the CUmc“lum at ,east t0 those pupils who or whose families so

29 Charter (Article SOXbxTv) & (cXiv)).^ SUfriClent” under Pait 111 of ^ same 

3 Chapter 11,4.
u^tClf*K °Lth,e Jlrst Pr°t0“1 in conJunction with Article 14 ECHR only requires 
Ui t, if the State does subsidise education of a particular type or level it should not

31 See50/,;^ ^suHjnmatory way See Belgian Linguistics Case (1968) l’ EHRR 252 
See /« re Daly s Application (unreported, October 5 1990) in which the Catholic 
Bishops claimed unsuccessfully that the funding formula for erant mairSin 
integrated schools discriminated against Catholics.
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by the Standing Advisory Commission on Human Rights,32 and ultimately 
legislative change which enables voluntary schools (the majority of which 
are Catholic) to opt for 100% funding of capital costs.33 Further changes are 
underway. In particular, there are ongoing reviews of both the system of 
financial allocation for recurrent expenditure34 and the viability criteria for 
establishing new Irish medium and integrated schools.35 For these reasons, 
an overriding requirement for funding to be “equitable and transparent” 
should be welcomed by most in the education sector. The reception which 
the rest of the proposal is likely to receive is less certain, particularly the 
reservation that the obligation should be “without prejudice to the need to 
redress past inequalities”. This proactive approach to tackling inequalities is 
already established in the school funding system by virtue of the various 
New Targeting Social Need initiatives. It might also facilitate the 
implementation of the recommendation of the Burns Report that extra 
funding should be deployed to improve the standard of accommodation in 
some schools because this has a bearing “on their status and the esteem of 
pupils”.36 However, any suggestion that the clause would enable preferential 
funding to be given to specific sectors such as integrated and Irish medium 
schools, might well be interpreted as a means of disadvantaging the 
traditional controlled and voluntary sectors and subject to controversy.

Access to Education
The NIHRC has recommended that “no child shall be denied access to 
school” on any of the grounds which it proposes to include in its general 
anti-discrimination clause.37 This would extend the heads of discrimination 
to matters such as family status and sexual orientation which are not 
expressly covered by the ECHR or the UNESCO Convention on the 
Elimination of Discrimination in Education. Most significant in the context 
of education, however, would be the fact that it would include protection 
against both direct and indirect discrimination, since the latter is not 
otherwise covered explicitly by Article 14 of the ECHR.38 The prohibition of 
indirect discrimination on the grounds of religion in a system which is almost 
completely religiously segregated could well have far reaching effects on a 
number of issues which impinge on access to education such as admissions 
policies, school closures and funding. The NIHRC has indicated that there 
would need to be exceptions for schools with a particular religious ethos to

32 See R. Cormack, A. Gallagher and R. Osborne, ‘Religious Affiliation and 
Educational Attainment in Northern Ireland: the Financing of Schools in Northern 
Ireland’ Annex E in the Sixteenth Report of the Standing Advisory Commission on 
Human Rights (1990-91) (London, HMSO 1991).

33 Education (NI) Order 1993, art 28. Prior to this, the maximum assistance a 
voluntary school could receive for capital costs was 85%.

34 Common Funding Formula for Grant-aided Schools - a consultation (DE, 2001).
35 Review of Viability Criteria for Irish Medium and Integrated Schools (DE, 2000).
36 Op cit n 14, p 29.
37 Chapter 4, 4.
38 Nevertheless rules which are neutral on their face but impact adversely on a 

particular group may be susceptible to challenge under Article 14. See S. 
Livingstone, (1997) ‘Article 14 and the Prevention of Discrimination in the 
European Convention on Human Rights’ 1 EHRLR 25-34, at 30.
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use criteria “within the mission of the school”.39 In the past denominational 
schools in Northern Ireland have not used religious-based criteria - there was 
little need for them as few Protestant children applied to Catholic schools 
and vice versa. Whether church-owned schools will refrain from using them 
in the future is uncertain. The Burns Report has recommended that school 
admissions be determined by a centralised list of criteria which focus on 
matters such as parental choice, siblings and home to school distance.40 
These are likely to be seen to be unduly restrictive by schools (and parents) 
and this may result in calls for ethos-related criteria to be permitted. While 
faith schools may feel they have no choice but to go down this line, few 
people involved in education would see this as a positive way forward, 
particularly if it results in the type of admissions policies which are prevalent 
in church schools in England.41

One of the specific questions which has been put out for consultation is 
whether the Bill of Rights should require “the state to ensure that admission 
criteria for educational establishments ensure access to effective 
education.”42 Any such proposal cannot be traced directly to any particular 
international human rights obligation. It arises out of the widespread 
concern about the fairness of the 11 plus43 and current admissions policies 
employed in Northern Ireland’s schools.44 However, genuine as these 
concerns are, it is difficult to see how the proposed clause might address 
them. The construction of the proposed right is awkward - admissions 
criteria cannot in themselves ensure access to an effective education for all. 
The best they can do is to ensure that when choices are made, they can be 
reasonably justified. Moreover, other recommendations in relation to a right 
to an effective education and a right not to be discriminated against in access 
to education would seem to have this covered. If everyone is assured an 
effective education and there are no unjustifiable barriers hindering their 
admission to individual educational establishments, it is difficult to see what 
additional protection someone might get from the proposal. In its 
explanation, the NIHRC has said that the proposal is intended to ensure that 
selection criteria “should be subjected to external review on the grounds of 
their impact on the delivery of effective education for all.”45 This might have 
been better expressed as a direct proposal. There is no doubt that there is a 
strong argument for introducing a system of monitoring the impact of school 
admissions policies.46 Although this is going to occur to some extent as a 
result of the statutory equality duty in section 75 of the Northern Ireland Act

39 They have also accepted the need for exceptions for single sex schools. This is the 
position in domestic sex discrimination legislation. See Sex Discrimination (NI) 
Order 1976, art 27.

40 Education for the 21s' Century, Report of the Post-Primary Review Body, (October 
2001, DE).

41 In England and Wales schools use criteria designed to measure the extent of 
religious commitment such as the number of church attendances, participation in 
church activities, the parish council etc.

42 Question 29.
43 Op cit n 3.
44 See L. Lundy, Access to Secondary Schools in Northern Ireland (NIHRC 2001).
45 Chapter 11(b) 2.
46 See L. Lundy, Access to Secondary Schools in Northern Ireland (NIHRC 2001), 

pp 40-41.
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1998, there is a case for broadening the remit of the review to include an 
examination of the other issues which affect access to education.

Human Rights Education
The NIHRC’s recommendation that “education in all its forms shall be 
directed to the promotion of human rights, equality, dignity of the person, 
respect for diversity and tolerance”47 meets the requirements of several 
international instruments which identify the strengthening of respect for 
human rights as one of a number of educational aims.48 It might therefore 
have been more appropriate if the reference to human rights education was 
inserted alongside the identification of educational goals in Proposal 
11(a)(2). The NIHRC’s recognition that this proposal will require the 
inclusion of specific provisions on education about national and international 
human rights standards in the Northern Ireland Curriculum49 also reflects the 
current position of the UN Committee on the Rights of the Child.50 
However, what is not mentioned is that the promotion of human rights within 
schools may also require a change of educational ethos in Northern Ireland. 
The need for such an ethos was recognised by the UN Committee on the 
Rights of the Child when it recommended in its response to the UK’s initial 
report that teaching methods in the UK be inspired by and reflect the spirit 
and philosophy of the UNCRC.51 More recently the Committee on the 
Rights of the Child has recommended that values and policies conducive to 
human rights be promoted within schools on issues such as bullying and 
discipline and has also advocated “the participation of children in school life, 
the creation of school communities and student councils, peer education and 
peer counselling, and the involvement of children in school disciplinary 
proceedings...as part of the process of learning and experiencing the 
realization of rights" (emphasis added).52

The Employment of Teachers
As Northern Ireland’s domestic legislation currently stands, the employment 
of teachers is not subject to the stringent requirements of the Fair 
Employment and Treatment (NI) Order 1998 in respect of religious and 
political discrimination.53 The NIHRC has not made a specific proposal

47 Proposal 11 (c).
48 E g. Article 26(2) UDHR & Article 13(1) ICESCR which recognise that education 

should be directed to the strengthening of respect for human rights and 
fundamental freedoms and should promote understanding, tolerance and 
friendship.

49 NIHRC (2001 )p 76.
50 According to the Committee, human rights education should provide information 

on the content of human rights treaties. (Para 15, ‘Convention on the Rights of the 
Child General Comment 1, The Aims of Education’ (2000) UN Doc. 
CRC/GC/2001/1).

51 Para 32, ‘Concluding observations of the Committee on the Rights of the Child: 
United Kingdom of Great Britain and Northern Ireland’ (1995) UN Doc 
CRC/C/15/Add,34.

52 Paras 8 & 19, ‘Convention on the Rights of the Child General Comment 1, The 
Aims of Education’ (2000) UN Doc. CRC/GC/2001/1.

53 S71. The Equality Commission is required to keep the exemption under review.
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regarding this exemption. However, it does question whether it should be 
removed and offers a provisional recommendation that it should be restricted 
to situations where there is a “genuine occupational qualification.” The issue 
has been part of a recent consultation on the proposed Single Equality Bill 
for Northern Ireland.5'1 Moreover, it has already been addressed by the 
European Union’s Framework Directive on Equal Treatment in Employment 
and Occupation which prohibits discrimination in schools on the basis of 
religion or belief other than where it is a genuine occupational requirement.55 
The Framework Directive includes a specific exemption for Northern Ireland 
in relation to the recruitment (note - not promotion) of teachers “in order to 
maintain a balance of opportunity in employment for teachers in Northern 
Ireland while furthering the reconciliation of historical divisions between the 
major religious communities.”56 Any change to the exemption would be 
controversial, as it is essentially an endorsement of the Catholic Church’s 
desire to employ Catholic teachers in its schools. In reality, the issue is 
likely to be determined by the outcome of the consultation on the Single 
Equality Bill rather than the Bill of Rights. Nonetheless, the NIHRC’s 
tentative proposal is one possible outcome from that process.57 If the 
exemption for the recruitment of teachers were to be confined to situations 
where religion or belief is a genuine occupational requirement, the impact 
within the education system may be more symbolic than real as Protestant 
teachers are unlikely to seek employment in droves in Catholic schools. 
However, at that stage the discussion will undoubtedly have been 
transformed into a debate about what actually constitutes a genuine 
occupational qualification.

Children’s Rights In Education.
The NIHRC has to be commended for producing such a detailed document 
on so many complex and controversial issues in a relatively short time. 
However, given the scale of the task, it is inevitable that the proposals at 
times do not read as a cohesive whole. One example of this is the fact that 
not all of the education rights are in the education chapter.58 There are 
several quite significant education rights in the chapter on children’s rights. 
For instance, it is proposed that a child should be guaranteed effective 
participation in matters affecting his or her education, which is a 
strengthened version of Article 12 of the UNCRC. The reasons why the 
education rights have been dispersed in this way are not entirely clear.59 
However, what is more problematic is that the rights in Chapter 10 
(children’s rights) have at times a quite different character to the rights in

M Promoting Equality of Opportunity: A Single Equality Bill for Northern Ireland 
(OFMDFM, 2001).

55 Council Directive 2000/78/EC.
56 Ibidaii 15.
57 The other potential outcome is the retention of the status quo so far as recruitment 

is concerned.
58 It is understandable that language rights in education appear in the language 

chapter. A cross-reference might, however, have been helpful.
59 The NIHRC says that the rights in chapter 10 are those of particular importance to 

children. However, it is difficult to separate rights in this way, especially given 
that the main rights to an effective education and non-discrimination in access are 
in Chapter 11.
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proposal11 (eduCati0n) For examPle. Chapter 10 includes the following

“School exclusions shall be imposed only as a last resort.
Every child excluded from school has the right to be informed 
promptly of the grounds for exclusion, to receive all 
documentation relating to the school’s decision to exclude and 
to have the right to participate in an independent appeal 
procedure, together with his or her parents, guardians or other 
independent representative.”60

While a change in the domestic legislation to this effect would be welcomed
rilhK Itr vT5 m children’s rights. h looks out of place in a human 
rights charter which purports to produce rights.*

“drafted in general terms, setting out basic principles for public 
bodies in performing their duties but also allowing a good deal
of flexibility m the way in which these principles are 
implemented. . ”61 ^ f

The same basic outcome might have been achieved through robust 
enforcement of the right not to be denied education, read together with the 
ch d s right to participate in decision-making. However perhans the most 
s.nk,„g difference is the fact that, while .hechi.dre„-s rigCpCXo 
well beyond anything which might be considered to reflect “the particular 
circumstances of Northern Ireland", in the education chapter. attentimsSn^ 
to be have been confined to dealing with the aspects of the system wh“h 
have previously proved contentious. y

CONCLUSION
The NTHRC has acknowledged that its proposals will not provide answers to 
all Nortftem Ireland’s human rights dilemmas - the Holy Cross protests 
being the obvious example in the area of education. However the proposals 
do contain some significant extensions to the ECHR which would enable 
fundamental human rights principles to be deployed in the education system 
when change is being considered and in the resolution of the disputes which 

!! mevdably arise. Much is to be welcomed but most might have been 
j" ^ some ways> the opportunity for fundamental chfnge could be
system 62heitf°mUS T 1°™ °f thG °bvi0US areas of contenrion within the 
S , j 1 ay certain forests (such as the Irish medium and
vvitlfthe B.ilnfR3^ ^ chlldren’s nghts lobby) were actively engaged 
with, the Bill of Rights process from the beginning and therefore were well
placed to influence the initial consultation It is to be hoped S ole"
education interests will now enter the debate and what will emerge ultimately
is a broadly-based document which will provide the NlHRC’s stated
aspiration of providing “a rallying pent for all sections of,he Zmuni^

60 Chapter 1 l(i) 3.
^ Summary, Introduction.

See discussion on Proposal 1 l(aX3).
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School exclusions: lessons from Northern 
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2Senior Lecturer, Graduate School of Education, Queen’s University, Belfast and 
2Senior Lecturer, School of Law, Queen’s University, Belfast

Abstract In Northern Ireland there are many fewer permanent exclusion from school 
than in England and Wales. It has been suggested that this may be linked to differences in 
the statutory schemes which regulate exclusion. This article compares the legal framework 
for school exclusions in Northern Ireland and England and Wales; provides a comparative 
analysis of the statistical data in relation to school exclusions; assesses whether the 
differences in the legal framework may have an impact on the propensity to permanently 
exclude; and considers whether there are any other non-legal factors which may explain 
lower rates of school exclusions. The overall objective is to see whether the legal differences 
which exist have a meaningful effect on the overall rate of school exclusion and to 
extrapolate best practice. In particular, the analysis focuses on experience of the statutory 
pre-expulsion consultation procedure in Northern Ireland, which has no equivalent in 
England and Wales.

Introduction

In Education, Exclusion and Citizenship Carl Parsons suggests that the legal proce
dures which govern exclusions in Northern Ireland are ‘less punitive and more 
balanced’ than their counterparts in England and Wales.1 He considers that this may 
be related to the statutory framework governing school exclusions and in particular 
the fact that ‘in Northern Ireland regulations built into the 1995 statutory rules 
make expulsion more difficult and have a somewhat different orientation to the 
regulations prevailing in England’.2 There is no doubt that the statistical evidence in 
relation to school exclusions indicates a marked difference in the total number of 
permanent exclusions in the two jurisdictions. For example, in England in 1994/95 
there was a total of 12,458 (0.159% of the school population) while in Northern 
Ireland for the same year the total was 62 (0.018% of the school population). The 
aims of this article are: to compare the legal framework for school exclusions in 
Northern Ireland and England and Wales; to provide a comparative analysis of the 
statistical data in relation to school exclusions; to assess whether the differences in

ISSN 0953-9964 Print/1469-5774 0nline/00/030165-11 © 2000 Taylor & Francis Ltd 
DOI: 10.1080/09539960020012086
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166 A. BARR ET AL.

the legal framework may have an impact on the propensity to permanently exclude; 
and to consider whether there are any other non-legal factors which may explain 
lower rates of school exclusions. The article draws on empirical research conducted 
by two of the authors for the Department of Education for Northern Ireland.3 The 
overall objectives are to see whether the legal differences which exist have a 
meaningful effect on the overall rate of school exclusion and to extrapolate best 
practice. The article concentrates on school expulsions rather than suspensions since 
it is in the domain of permanent exclusion that the significant legal differences exist.

Before definitive comparisons can be made in the context, it is important to 
understand the key differences in the two school systems. Although these are many 
and varied, two are of particular significance. The first is that Northern Ireland’s 
schools are categorised differendy from their counterparts in England and Wales and 
are effectively religiously segregated. Northern Ireland has four main categories of 
school: controlled, maintained, voluntary and grant-maintained integrated. Con
trolled schools are those which were originally owned by the Protestant churches in 
the 1920s and 1930s but which transferred ownership to the state in return for 
positions of influence in the schools’ management structures.4 Controlled schools 
are run under the auspices of local Education and Library Boards (ELBs), which are 
the approximate equivalent of Local Education Authorities in England and Wales, 
and are attended by mainly Protestant pupils.5 Maintained and voluntary grammar 
schools are those schools which did not transfer ownership to the state. The majority 
of these schools are in the ownership and management of the Catholic Church and 
are attended by mainly Catholic pupils.6 Grant-maintained integrated schools are a 
completely unique category of school introduced to cater for a growing demand 
from parents for ‘integrated’ (religiously mixed) education. The second factor which 
distinguishes the school system in Northern Ireland from other parts of the United 
Kingdom is that it retains a grammar/secondary divide at post-primary level. At the 
age of 11 all pupils who want a grammar school education sit a centrally organised 
examination which determines the 33% of the population who will gain places in 
grammar schools. The distinction is significant in this context since the rates of 
exclusion in grammar schools are very low.7

The legal framework for school discipline in Northern Ireland is derived to a 
large extent from England and Wales. Key provisions in the English and Welsh 
Education Acts are often transcribed word for word into Northern Ireland Orders in 
Council.8 For instance. Article 3 of the Education (NI) Order 1998 replicates 
Section (S)61 of the School Standards and Framework Act 1998. Article 3 (like 
S61) requires that the scheme of management of each grant-aided school shall 
require the Board of Governors to ensure that policies designed to promote good 
behaviour and discipline on the part of pupils are pursued at the school. The Board 
of Governors is required, after consulting the head teacher to make, and from time 
to time review, a written statement of general principles to which the head teacher 
is to have regard when determining disciplinary measures. The head teacher must 
determine the standard of behaviour which is to be regarded as acceptable at the 
school (in so far as this has not been determined by the Board of Governors) and 
prepare a statement of disciplinary measures, taking into account the statement of
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principles and any other guidance given by the Board of Governors. These measures 
may include the making of rules and provision for enforcing them. In determining 
the measures to be included in the scheme, the head teacher must have regard to the 
following objectives: the promotion of self-discipline and proper respect for auth
ority; encouraging good behaviour and respect for others on the part of pupils; 
securing that the standard of behaviour is acceptable; and otherwise regulating the 
conduct of pupils.

The procedure governing expulsions in Northern Ireland is specified in the 
Schools (Suspension and Expulsion of Pupils) Regulations (NI) 1995. These regula
tions are based upon equivalent legislation in England and Wales.9 Thus, the 
regulations focus on the procedures which must be followed when a school wishes 
to expel a pupil rather the substantive grounds for expulsion. For instance, in 
England and Wales the regulations specify that a pupil cannot be suspended for 
more than 45 days in any school year.10 Moreover, when a pupil has been expelled, 
the principal must immediately give written notification to the parent of the pupil of 
the reasons for the decisions, the right to appeal the decision, the time limit for 
lodging an appeal and the place where the appeal may be lodged. These similarities 
aside, there are three key differences in the legislation which may have an impact on 
the ultimate outcome when there is a serious incident of misbehaviour: (1) the 
identity of the expelling authority; (2) the requirement in Northern Ireland to have a 
pre-expulsion meeting; and (3) the procedures for challenging decisions to exclude.

The identity of the ‘expelling authority’

A pupil can only be expelled by the expelling authority. In England and Wales the 
initial decision to expel is taken by the head teacher. In Northern Ireland, the body 
who has responsibility for the decision depends on the status of the school. In 
controlled schools the decision to expel is taken by the ELB acting on the recom
mendation of a sub-committee. In voluntary schools and grant-maintained inte
grated schools the decision is taken by the Board of Governors. The key difference 
then is that the decision to exclude is not taken by the person with day-to-day 
responsibility for the internal discipline of the school, that is, the school’s head 
teacher. It is possible that the likelihood of an exclusion would be affected by the 
identity of the person taking the decision and that there may be less chance of an 
exclusion occurring where the decision is not taken by those who are dealing with 
the consequences of the indiscipline at first hand. The difficulty is that a straight 
comparison between the overall rates of exclusion is too superficial to be of 
significance—there are too many other factors at play to draw a direct conclusion 
that Boards of Governors are less likely than head teachers to exclude pupils. 
However, what the Northern Ireland experience does offer is the opportunity to 
evaluate whether a child is more likely to be expelled by an internal body (the Board 
of Governors) rather than an external body (a sub-committee of the local education 
authority). This can be achieved through a comparison of the exclusion rates within 
Northern Ireland with a specific focus on the two main categories of school (Table 
1).
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T'ABLE 1. Secondary school expulsions by school management type

1996/97 Controlled 36 0.09
Maintained 35 0.07

1997/98 Controlled 25 0.06
Maintained 39 0.08

1998/99 Controlled 29 0.07
Maintained 20 0.04

The statistics refer to the exclusion rates in controlled secondary and main
tained secondary schools. The statistical information on grammar and integrated 
schools has been removed since there are very few exclusions in these schools. 
Additionally, omitting these schools makes it possible to compare two school sectors 
which would have very similar social and pupil profiles. Moreover, although the 
maintained schools are mainly Catholic, this difference is not as significant as it 
might initially seem because of the influence of the Protestant churches within 
controlled schools.11 However, as can be seen from the Table 1, there is little 
difference in the numbers of pupils who are expelled by an internal body (i.e. the 
Board of Governors in the maintained sector) or an external body (i.e. sub-com
mittee of the ELB in the controlled sector). In fact the rates of exclusion vary from 
year to year. One might have thought that Boards of Governors would have been 
more likely to endorse the head teacher’s view of the issue than an external 
committee. For instance, a study by Me Keown et al, in 1996 found that, in spite 
of the reforms introduced by the Education Reform (NI) Order 1989 (the equivalent 
of the Education Act 1988), the governing bodies of schools tend to play a passive 
role in the management of the school, being content to approve the decisions of head 
teachers rather than take an active role in the decision-making process.12 Nonethe
less, the evidence on expulsions does not suggest that committees whose member
ship is drawn from outside the school are more likely to take a different view of the 
issue. The fact that a sub-committee of the ELB seems just as likely to endorse the 
head teacher’s view as the Board of Governors may be explained to some extent by 
the fact that controlled schools are managed under the auspices of the ELB and the 
Board of Governors will include a significant number of ELB nominations. Thus, 
although the sub-committee which takes the exclusion decision is physically external 
to the school, it cannot be regarded as a fully independent adjudicator given the 
nature of the management structures in place. Moreover, it will be apparent from 
the procedure described in the next section of the article that the ELB will have been 
involved in the exclusion process prior to the final decision to exclude having been 
taken.

The pre-expulsion consultation

Before a pupil can be expelled in Northern Ireland, there must be a consultation 
between the head teacher, the parent of the pupil, the Chief Executive of the 
Education and Library Board or someone authorised by him, the chairman of the
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Board of Governors and in the case of a Catholic maintained school, the Director 
of the Council for Catholic Maintained Schools (CCMS) or someone authorised by 
him.13 The consultations must include discussion about the future provision of 
suitable education for the pupil concerned. There is, however, no obligation to come 
to any firm decision about the pupil’s future education. This procedure has no 
equivalent within the statutory framework in England and Wales and it was this key 
difference which led Parsons to characterise the legal provisions in Northern Ireland 
as ‘less punitive’.

The precise purpose of this meeting is not defined in the legislation. However, 
this much is clear: it is a pre-decision discussion of options and not a post-decision 
review. The legislation specifies that the meeting must consider the future educa
tional opportunities of the pupil. What those participating in the meeting cannot do 
is reverse the head teacher’s decision since no formal decision will have been taken. 
It may be that the precise character of the pre-expulsion meeting is not altogether 
clear to those involved in such meetings. Evidence from focus groups with education 
welfare officers and interviews with school principals and ELB representatives would 
indicate there is considerable confusion about the purpose of the pre-expulsion 
meeting.14 This confusion manifests itself both within and across ELBs. The very 
name pre-expulsion meeting implies that a decision to expel has already been taken 
and this could make parents and pupils feel that it is not worthwhile participating in 
such a meeting. The necessity to discuss future educational provision at the pre-ex
pulsion meeting further reinforces the impression that the decision to expel has 
already been taken. The confusion is further illustrated by the fact that schools have 
different perspectives as to the role of the meeting with some principals viewing it as 
a rubber stamping exercise; for example, one principal suggested that three such 
meetings could be held within the space of 30 minutes (or 10 minutes per pupil!). 
Other schools carry out their statutory remit and discuss and consider the best 
interests of the pupil, and where this occurs it can have many positive outcomes for 
the pupil in particular. For example, a school might decide to retain a pupil if extra 
support is offered to maintain the pupil in school. Other unintended benefits of the 
pre-expulsion meeting are that the time which elapses between the recommendation 
to expel and the actual meeting provides a ‘cooling down’ period for all concerned 
as well as allowing the principal an opporttmity to reflect on the recommendation. 
Furthermore, it allows other professionals who may be involved with the pupil to 
discuss the possibility of an appropriate multi-agency package prior to the actual 
meeting.

There is no statutory equivalent in England and Wales to the Northern Irish 
pre-expulsion meeting. This means that the exclusion procedure in England and 
Wales is bereft of a formal opportunity to: (1) bring together all the interested 
parties; (2) at a time prior to the decision to permanently exclude having been taken; 
and (3) to consider not just the misbehaviour but the impact which an expulsion will 
have on the pupil and their future education. There are no available statistics as to 
how many pre-expulsion meetings in Northern Ireland result in the head teacher 
withdrawing the recommendation to expel and the pupil returning to the school. 
However, it is clear that this is one of the possibilities and is a common outcome of
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Table 2. Exclusion appeals in Northern Ireland

Year Number of appeals Number of successful appeals

1996/97 1 1
(5ELBs)

1997/98 8 4

1998/99 8 2
(4ELBs)

the meetings. One other possibility' is that a place at another school will be offered 
to the pupil and his or her parents which, if accepted, will obviate the need for a 
formal expulsion. In either case, the end result will be a negotiated resolution of the 
incident which will ensure that the pupil’s education is not unduly disrupted by an 
extended period outside the classroom.

Challenges to school exclusions

In both jurisdictions a decision to expel can be appealed to an independent 
exclusions appeal tribunal. One explanation for the disparity in the overall rates of 
exclusion could lie in the outcomes of this appeal. For instance, it is possible that the 
Northern Ireland exclusion appeal tribunals are more likely than their counterparts 
in Great Britain to overturn the decision to expel (Table 2). For 1996/97 this is 
equivalent to an appeal rate of approximately 10% and a success rate of just over 
14%, while for 1997/98 there is a success rate of 50% and in 1998/99 a success rate 
of 25%. In England and Wales, the rate of appeal is similar (i.e. 11.5% in 1996/97 
and 10.5% in 1997/98).15 The success rate of appeals is approximately 20% or 1 in 
5. The very small number of appeals in Northern Ireland makes it difficult to draw 
any fixed conclusions about the success rates. Nonetheless, it does seem apparent 
that the differential in exclusion rates is not a result of a more lenient approach to 
appeals by the Northern Irish exclusion appeal tribunals.

The major difference in the legislation surrounding challenges to school exclu
sions arises prior to the independent appeal process. In England and Wales, there is 
the possibility of a review of the decision by the Board of Governors who can direct 
reinstatement. The School Standards and Framework Act 1998 requires the govern
ing body to consider the circumstances in which the pupil was excluded and to 
consider any representations about the exclusion made by the parent (or pupil if 
aged 18) or the LEA.16 It also enables the governing body to direct the head teacher 
to reinstate the pupil. If the pupil is not reinstated he or she can appeal to the 
exclusions appeal tribunal. There is no equivalent provision in Northern Ireland. In 
fact, such a procedure would be impossible in maintained schools given the differ
ences in the identity of the expelling authority. In Northern Ireland, the original 
decision to expel is taken by the body which conducts the reinstatement meeting in 
England and Wales.

The difference can only have a significant effect on the statistics one way, that



D
ow

nl
oa

de
d B

y:
 [S

w
et

s C
on

te
nt

 D
ist

rib
ut

io
n]

 A
t: 1

6:
24

 26
 Ju

ly
 20

07

SCHOOL EXCLUSIONS 171

is that it could reduce the overall total number of exclusions in England and Wales. 
Thus, the existence of the reinstatement meeting could not explain why there are 
fewer exclusions in Northern Ireland and, in fact, might then mean that the gap 
between the two jurisdictions would be wider still. However, the evidence is that the 
existence of the reinstatement meeting does not a have a significant effect on the 
outcome of the disciplinary process. Harris and Eden have highlighted the fact that 
‘there is a tendency for governing bodies not to act wholly impartially and for them 
to rubberstamp head teachers’s decisions’.17 In their research study, 76% of head 
teachers said that their decisions were never overturned and 18% considered that 
not more than one in ten were overturned.18 Harris and Eden have called for reform 
of the procedures surrounding the reinstatement meeting since they consider it 
unlikely that ‘many more governing bodies will suddenly gain the confidence to be 
other than unquestioningly loyal to the school and, in particular, its head teacher, in 
this context’.19 Thus, this key difference in procedure, which on the face of it carries 
the possibility of reducing the exclusion statistics in England and Wales, in fact 
appears to have no significant influence.

Other factors impacting on school exclusions

It has seen seen that the two jurisdictions operate within slighdy different legal 
structures and it is possible that this might in some way account for the marked 
difference in exclusion rates. However, one other possibility is that those procedures 
which are the same on the face of it are being applied differently in practice. In 
particular, it is possible that the lower exclusion rate in Northern Ireland could be 
due to a higher rate of ‘informal exclusions’ (where the rules are side-stepped by 
both parties and the child’s withdrawal does not therefore feature in the official 
expulsion statistics) in Northern Ireland than in England and Wales. Unofficial 
exclusions might occur where a parent is persuaded to withdraw a pupil under threat 
of permanent exclusion or where a pupil on temporary exclusion is discouraged from 
returning to school or a pupil is removed from the school roll. Sterling has identified 
this phenomenon in England and Wales20 and focus groups in Northern Ireland with 
education welfare officers and education psychologists confirmed that similar infor
mal exclusions were occurring in Northern Ireland.21 However, there has not been 
any systematic research carried out in either area to provide accurate numbers and 
there is no reason to suggest that informal exclusions are more likely to occur in 
Northern Ireland than in England and Wales.

In general terms, it would be naive to assume that either the differences in the 
legal procedures or the ways in which they are implemented in practice could fully 
explain the significant difference in school expulsion rates in Northern Ireland and 
England and Wales. The social and educational context in which the legislation 
operates undoubtedly must be factored into the general picture. Several factors will 
undoubtedly impinge on the overall rate of exclusion including: (1) the general 
incidence of indiscipline; (2) tolerance of schools to indiscipline and; (3) the 
different educational structures in place.



D
ow

nl
oa

de
d B

y:
 [S

w
et

s C
on

te
nt

 D
ist

rib
ut

io
n]

 A
t: 1

6:
24

 26
 Ju

ly
 20

07

172 A. BARR ET AL.

It might be thought that Northern Ireland’s history of conflict and violence has 
led to increased indiscipline and antisocial behaviour in young people. However, 
although there is some evidence that increased experience of the conflict may be 
related to acting out or externalising behaviour problems, this effect has only been 
observed in terms of psychometric profiles and not in terms of the prevalence of 
antisocial behaviour.22 There has been no comparative study of behaviour in schools 
between Northern Ireland and England and Wales to discover if indiscipline is less 
of a problem in Northern Ireland and therefore lower levels of exclusion could be 
expected. A survey of schools in Northern Ireland carried out by the Department 
of Education for Northern Ireland found that, for most schools, the behaviour of 
pupils is not a problem.23 Seriously disruptive behaviour, which included aggres
sion, violence, defiance and disrespect for others ranged from 0-5% across 
schools. In total 850 pupils were identified (0.25% of the school age population) 
as being difficult to manage within existing resources and who might benefit 
from a withdrawal placement. The fact that Northern Ireland has lower 
levels of juvenile delinquency generally would also lend support to this argu
ment.24

The above suggests lower levels of indiscipline and therefore fewer expulsions. 
Of course it could be argued that schools in Northern Ireland have become more 
tolerant of disruptive behaviour and/or have developed a wider range of strategies to 
maintain those children and young people who present with behavioural problems. 
However, when the reasons for exclusions from school are examined there is a high 
degree of similarity across the UK. For example, studies conducted in England,25 
Scotland26 and Northern Ireland27 have all identified the most common reason for 
expulsions as being persistent or serious misbehaviour such as a serious breach of 
school discipline. Given such findings it would be difficult to argue that schools in 
Northern Ireland are indeed more tolerant of misbehaviour than across the United 
Kingdom.

The third factor relates largely to the scale of Northern Ireland’s school system. 
Northern Ireland has just over 90,000 pupils attending 165 secondary (non-gram
mar) schools. School sizes tend to be smaller than in England and Wales and there 
are many fewer schools in inner-city areas or areas associated with high social 
deprivation. Northern Ireland has only one large city and most secondary schools 
outside Belfast serve a socially mixed but largely rural community. This combined 
with the fact that the education structures divide into two distinct networks—main
tained and controlled schools—means that there are highly developed links within 
the education system. All maintained schools are encompassed under the umbrella 
of a statutory body, the Council for Catholic Maintained Schools. Likewise, each 
controlled school is managed under the auspices of an ELB. Both the ELBs and the 
CCMS play a key role in the pre-expulsion meeting.28 Thus both the size of the 
jurisdiction and established networks within Northern Ireland’s schools may mean 
that problems are more likely to be internally negotiated. The existence of the 
pre-exclusion meeting which brings together the relevant parties and focuses every
one’s attention on the needs of the individual pupil facilitates and reinforces this 
approach.
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Conclusions

It would be misleading to suggest that the different practice in rm to permanent 
exclusions in Northern Ireland can provide a complete sen to the rising 
numbers of school exclusions in England and Wales. Northenand is grappling 
with its own exclusion-related problems. In particular, in Non Ireland in the 
academic year 1996/97 only 6.6% of expelled pupils retu to mainstream 
provision compared to 14.8% of excluded pupils returning toistream in Eng
land in the autumn term. Thus, despite the fact that in Northeeland pupils are 
less likely to be expelled, once they are it is more difficult to n to mainstream 
education. The reasons for this are not entirely clear but ay be that it is 
associated with a variety of factors including the sharing of mation between 
schools which occurs in a small community like Northern Ire and the divided 
nature of the education system which limits alternatives for lupils. It is also 
possible that the cases where successful reintegration is most liare sorted out at 
the pre-expulsion meeting and the pupils who remain outside si post-expulsion 
are those ‘hard-line’ cases where a successful outcome is less i.

Nonetheless, there is some justification in Parson’s suggn that the legal 
procedures which govern exclusions in Northern Ireland are ‘leinitive and more 
balanced’ than their counterparts in England and Wales and this may be related 
to the statutory framework governing school exclusions. Of panr significance is 
the pre-expulsion meeting. Although it is less powerful than itglish and Welsh 
counterpart it is perhaps more likely to have a positive outcome he child that the 
post-expulsion reinstatement hearing. The explicit welfare food pupil-centred 
approach of the pre-expulsion meeting is undoubtedly more ccive to the pupil 
being reintegrated than the formal procedural justice on offer ie reinstatement 
hearing. The pre-expulsion meeting requires all the interested ps to discuss not 
just the incident of misbehaviour but also to consider the imof a permanent 
exclusion on the child or young person and their future educa It also provides 
an opportunity for the child or young person to participate insions relating to 
their education.

There is undoubted value in looking at the whole iss-om the child’s 
perspective at the outset of the proceedings. The whole tern the rest of the 
exclusions process appears to be on the broader school interests in particular the 
interests of the other children attending the school. For instanchough exclusion 
tribunals will listen to representations made on behalf of theil, they are also 
required by law to consider the interests of other pupils and ters in the school 
when deciding if the expulsion should stand.29 Similarly, the cotave emphasised 
the need for expelling authorities to maintain order within ihool and have 
required those taking the decision to expel to consider specly the negative 
effects of reinstatement on the victim and the other pupils s school.30 The 
rationale for considering the wider interests of the other pupils c school is clear. 
However, given that the decision to permanently exclude have the most 
significance for the individual pupil, it seems appropriate that hiier interests and 
future educational opportunities are considered specifically andusively at some
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stage in the proceedings. The Northern Ireland model, wbre the pupil-focused- 
meetrng occurs pre-decision, allows for a genuine coolig-ofif period. Once a 
decision has been finalised, there might be a tendency for thdecision-maker to feel 
the need to justify their stance and become entrenched. Tie chronology of the 
Northern Irish process allows the head teacher to make recommendation to 
exclude and then have that recommendation reviewed in the ght of a more general 
discussion prior to the final decision being taken. Once a decion is finalised, it can 
be difficult to overturn it without the school being left wit! the feeling that their 
authority has been undermined and that the pupil is bein; forced back into the 
school agamst their will. In the Northern Ireland scheme t events, one possible 
outcome is that a pupil returns to the school as part of a ngotiated settlement in 
which no one has ‘lost face’.

The Northern Irish pre-expulsion meeting is not perfectln particular, there is 
an argument (as there is for exclusion appeals)31 that the chil should have a formal 
right to be present and heard in the decision-making pjcess. Moreover, the 
research conducted in Northern Ireland suggests that the pusose of the pre-expul
sion meeting is not always clear to those participating in t. However, if these 
limitations were to be addressed, the introduction of a mlti-agency pre-final 
decision consideration of the misbehaviour, the disciplinary otions and the pupil’s 
future education prospects could provide one way forward i resolving the steady 
increases in permanent exclusions. As the government serches for a way of 
stemming the rising tide in school exclusions in England and Vales, it could do well 
to examine the distinctive practice of its neighbouring jurisdition.
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INTRODUCTION

For the first time since 1974 there is a prospect 
that the law relating to schools in Northern 

Ireland will made by a legislature which is located 
in this jurisdiction. On 2 December 1999 the 
Northern Ireland Assembly was brought into 
operation. Nine weeks later the Assembly was 
suspended by the Secretary of State for Northern 
Ireland, Peter Mandelson.' It is hoped that the issue 
which led to the suspension can be resolved swiftly 
and the Assembly reinstated. This article proceeds 
on the assumption (which some might view as over 
optimistic) that devolution will be restored. Under 
the Northern Ireland Act 1998 (the 1998 Act) 
education is a 'transferred' or devolved matter.* 1 2 This 
means that if devolution is reinstated, the law 
relating to schools will be enacted through an Act of 
the Northern Ireland Assembly and that the system 
will be administered by the Department of 
Education led by a locally elected minister. This 
would be unremarkable were it not for the fact that 
most of the education legislation which is currently 
in force in Northern Ireland came into being under 
'direct rule', a system in which executive power was 
exercised by British ministers and key legislation 
made by Order in Council at Westminster.3 One

* The author would like to thank her colleagues at Queen's 
University, Belfast - Brigid Hadfield, Professor of Public 
Law, and Professor Tony Gallagher, Graduate School of 
Education - for helpful comments on an earlier draft of this 
article.

1 Northern Ireland Act 2000. The Assembly was suspended 
from midnight on 11 February 2000.

2 Northern Ireland Act 1998, s 4.

3 This process inhibited not just debate on the substance of
the legislation but also the influence of local politicians See 
Hadfield 'Legislating for Northern Ireland: options for 
reform' in Eighteenth Annual Report of the Standing
Advisory Commission for Human Rights (1992-1993) 
(HMSO, 1993), Annex D, at pp 111-128.

consequence of direce was that the key 
education law reforrrthe last 12 years in 
England and Wales voften introduced into 
Northern Ireland's dint educational context with 
varying degrees of sus.4 The advent of 
devolution presents aportunity for local 
politicians to initiateegies for law reform 
tailored to Northern hd's unique social and 
educational context, objectives of this article 
are: to describe the ntructures which have been 
set in place to enableslation to be made locally; 
to examine the broacamework of the"1998 Act 
and in particular its prions on human rights and 
equality; to assess wlath education law in 
Northern Ireland will: when it is no longer tied 
to Westminster; and insider what the 
companion devolutiaangements in Scotland 
and Wales will meanhe future of education law 
in the UK in general.

In order to grasp Ithe potential impact of 
devolution, it is impo to understand the unique 
characteristics of Non Ireland's school system. 
Although these are mand varied, two are of 
particular significance first is that Northern 
Ireland's schools are >st completely religiously 
segregated.5 Northerrand has two main

A See Lundy 'From Act tier: the Metamorphosis of 
Education Legislation's] XX(1) Liverpool Law Review, 
at pp 63-93.

5 The exception to this egrated' schools (schools 
attended by reasonablnbers of both Catholic and 
Protestant pupils) whirrently cater for approximately 
3% of the school popn. For an account of the 
background to the esUment to these schools see, 
Cumper 'Parent Poweiding Bridges in Northern 
Ireland' (1991) 3 Educand the Law 27. A further 3% 
of Catholic children afcchools where the majority of 
children are Protestant means that over 90% of 
children are educated tings where they are in a 
dominant or exclusive ous group.

[2000] EDUCATION LAW JOURNAL 81



categories of school: controlled and voluntary. 
Controlled schools are those which were originally 
owned by the Protestant churches in the 1920s and 
1930s, but which transferred ownership to the state 
in return for positions of influence in the schools' 
management structures.6 Controlled schools are 
attended by mainly Protestant pupils. Controlled 
schools are managed by Education and Library 
Boards (ELBs)7 but the boards of governors of these 
schools include representatives of the original 
transferors.8 Voluntary schools are those schools 
which did not transfer ownership to the state. The 
majority of these schools are in the ownership and 
management of the Catholic Church and are 
attended by mainly Catholic pupils.9 * The second 
factor which distinguishes the school system in 
Northern Ireland from other parts of the UK is that it 
retains a grammar/secondary divide at post-primary 
level. At the age of 11, all pupils who want a 
grammar school education sit a centrally organised 
examination which is used to determine the 33% of 
the population who will gain places in grammar 
schools. These two factors combine to give Northern 
Ireland a highly segregated education system where 
the school which a pupil attends depends primarily 
on his religion and then, at a later stage, on his 
academic ability.

Not only does Northern Ireland have a 
distinctive school system, its path to devolution has 
been very different from that of its neighbouring

6 For an account of this process, see Dunn 'A short history of 
education in Northern Ireland, 1920-1990' in Fifteenth 
Report of the Standing Advisory Committee on Human 
Rights (1989-1990) (HMSO, 1990), Annex B, at pp 49-96.

7 ELBs are the approximate equivalent of English local 
education authorities.

8 There is a voluntary body, the Transferors' Representatives' 
Council, which represents the interests of the three main 
Protestant churches (the Church of Ireland, the 
Presbyterian Church in Ireland and the Methodist Church) 
in controlled schools.

9 Almost all primary and secondary schools are Catholic and
are managed by a statutory body, the Council for Catholic
Maintained Schools (CCMS). There is also a small number
of voluntary grammar schools which are a mixture of 
Catholic, Protestant and non-denominational. 
Approximately 3% of children attend integrated schools 
(where there is a balance of children from both 
communities).

jurisdictions in ScotlaVales. First, the 
Northern Ireland Assche latest in a series of 
attempts at devolutiost recent predecessors 
having ended in failiondly, the impetus for 
the Assembly came nch from the Labour 
Party's 1997 manifesse to bring government 
to the regions,11 but oing attempts to forge 
a peaceful settlememern Ireland's 
'troubles'. Finally, th-ct which provides the 
legal framework form is intended to 
implement the 'Belf?nent', a political 
settlement approvedpril 1998, but which 
subsequently receivoport of just over 71 % 
of those voting in a ferendum held in 
Northern Ireland on 1998.12 The 1998 Act 
is therefore an attemslate popular will into 
law by providing a s government founder^; 
on power sharing arof esteem. These, 
principles permeatei Act and provide 
Northern Ireland whm of devolved 
government which iy unique in the UK but 
which, if successful model for political 
co-operation in poslsocieties worldwide.

THE NORTHERN 0 ASSEMBLY

The 108 Members qislative Assembly 
(MLAs) are elected em of proportional 
representation usin^le transferable vote 
(STV) system. MLAst to designate 
themselves as eithealist' or 'unionist' or 
neither. The First Mid Deputy First Minister 
must stand for eledy and are elected with 
the support of a mahe designated unionists 
and designated natkoting in the election.13 
The Northern Irelarive is composed of the 
First and Deputy Fi:er and the ministers of 
the 10 governmentents which deal with

10 See Hadfield The G of Northern Ireland (SLS,
1990), at Chapters

" The Labour Party 'ferves Better', 1997 Election 
Manifesto.

12 There are in fact twmts', one signed by the two 
governments (BritaRepublic of Ireland) and a 
'multi-party' agreed by most of the major 
political parties.

13 Northern Ireland A<l6(2)-(3).The first holders of 
these posts are Dav MR and Seamus Mallon MR.
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'transferred' matters such as education. Prior to 
devolution, all educational issues within Northern 
Ireland fell within the remit of the Department of 
Education for Northern Ireland (DENI). Under 
devolution the education functions have been split, 
with further and higher education going to a new 
Department of Further and Higher Education and 
Training and Employment (DEFHETE) while 
responsibility for schools vests in a reconstituted 
Department of Education (DE). The legislation which 
gave effect to this change simply requires the DENI 
to drop the 'for Northern Ireland' from its title, a 
move which symbolises the transition from power at 
Westminster (where Northern Ireland departments 
need to be distinguished from their counterparts in 
England and Wales) to self-contained government.14

Ministerial posts in the Northern Ireland 
Executive do not go straight to the majority party, 
but instead are spread among the political parties 
under a system known as D'Hondt.15 The first 
Minister for Education is Martin McGuinness of Sinn 
Fein. Martin McGuinness's decision to opt for the 
education portfolio was a complete surprise and 
exceptionally controversial. Although there was no 
guarantee which parties would choose which 
department, it had been widely speculated that Sinn 
Fein would opt for the Ministry of Education if it 
remained. However, it had been expected to 
propose Barbaire de Brun, an ex-teacher, for the 
post of Minister for Education rather than Martin 
McGuinness, who had left school at 15 with no 
formal qualifications. The reason why Sinn Fein put 
Martin McGuinness forward is unclear, although 
there was some press speculation that it was in 
retaliation to David Trimble's decision to place a 
February 2000 deadline on the commencement of 
arms decommissioning.16 The public reaction to the 
appointment was immediate. In addition to a flood

,4 The Departments (Northern Ireland) Order 1999 
(SI 1999/283), art 3(7).

15 The system is named after Viktor D'Hondt who invented it. 
It allows the party with the largest number of MLAs to 
choose a department and appoint a minister in turn until 
all posts have been filled. The system is designed to ensure 
that executive power is spread among the major political 
parties in the Assembly.

16 The agreement requires decommissioning to have been 
completed by the end of May 2000.

of letters to the local papers objecting in strong 
terms to the placing of children's development in 
the hands of a person with alleged terrorist 
connections, in several schools pupils walked out of 
classes in protest. The initial reaction was followed 
by a series of media controversies, including the fact 
that the Minister had withdrawn his own children 
from school when the Royal Ulster Constabulary 
(RUG) had visited.17 On the other hand, just before 
the Assembly was suspended, the Minister stepped 
in to facilitate a visit by the Duchess of Abercorn 
who was presenting a Pushkin literary prize to 
children at a Catholic primary school.18

The division between Northern Ireland's political 
parties is such that it had been anticipated that there 
would be occasions when it would be difficult for a 
minister to command the trust of his opponents 
(either at all or on certain contentious issues). In 
view of this the 1998 Act contains a series of 
safeguards to ensure that the actions of ministers are 
not party political and that decisions on potentially 
contentious issues have the backing of both 
communities. First among these checks and 
balances is the system of cross-party statutory 
committees. These have the power to: consider and 
advise on departmental budgets; approve secondary 
legislation and take the committee stage of relevant 
primary legislation; call for persons and papers; 
initiate enquiries and make reports; and to consider 
and advise on matters brought to the committee by 
the minister.19 More generally, there is a series of 
legal requirements imposed upon executive 
decision-making. For instance, a minister or 
department does not have the power to make, 
confirm or approve any subordinate legislation, or to

17 Sinn Fein actively campaign for the disbandment of the 
RUC.

18 A Sinn Fein councillor had tried to block her visit on the 
ground of her connections to the British Royal family. It 
later transpired that the Duchess had no royal connections.

19 Northern Ireland Act 1998, s 29. Strand One, para 9 of the 
'Agreement Reached in the Multi-Party Negotiations' in 
The Agreement (1988). The allocation of committee chairs 
is conducted according to the D'Hondt system and results 
in the chair being drawn from a political party in an 
'opposed' position to that of the minister. Membership of 
the committee is proportionate to party strength in the 
Assembly.
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do any act, insofar as the legislation or act is 
incompatible with the European Convention for the 
Protection of Human Rights and Fundamental 
Freedoms (the European Convention on Human 
Rights); is incompatible with EC law; or discriminates 
against a person or class of person on the ground of 
religious belief or political opinion.20 Similarly, s 26 
of the 1998 Act contains a number of provisions 
which are intended to ensure that the actions of 
ministers and departments (including the making, 
confirming or approving of subordinate legislation) 
are compatible with the UK's international 
obligations, with the interests of defence or national 
security or with the protection of public safety or 
order. If there has been a breach of these provisions, 
the Secretary of State has the power to issue orders 
directing that proposed action will not be taken; 
directing that action required to give effect to the 
international obligations, etc will be taken; and 
revoking incompatible subordinate legislation.21

The legal provisions provide a restrictive 
framework and the statutory committees a watchdog 
to ensure that ministers and departments do not 
abuse power for party political ends. However, in 
the context of division and suspicion which 
characterises Northern Ireland politics, it will be 
interesting to see whether the parties will be able to 
buckle down to government or whether long
standing hostilities will ultimately frustrate normal 
political engagement. Reaching agreement may be 
difficult where decisions are uncontentious, but 
possibly unattainable where the issues under 
consideration attract significant cross-community 
differences.22 Some of the most politically

20 The provisions relating to religious or political 
discrimination do not apply to certain acts which are 
unlawful by virtue of the Fair Employment and Treatment 
(Northern Ireland) Order 1998 (SI 1998/3162). In addition, 
ministers and departments may not aid or incite another 
person to discriminate on the grounds of religious belief or 
political opinion; or, in the case of subordinate legislation, 
modify certain enactments including specified parts of the 
European Communities Act 1972, the Human Rights Act
1998 and specified parts of the Northern Ireland Act 1998.

21 Northern Ireland Act 1998, s 26(1)-(4). Subordinate 
legislation may also be revoked if it would have an adverse 
effect on the operation of the single market in goods and 
services in the UK, s 26(4)(b).

22 Opponents of the Agreement have described the

controversial issues such as policing have been 
'excepted' or 'reserved' to Westminster.23 Of the 
issues which have been transferred, it is arguable 
that the one which is most likely to generate 
cross-community division is education. The 
possibility of conflict occurring in the sphere of 
education is high primarily because of the 
religiously segregated nature of the school system. 
The polarisation of interests within the education 
system may well send individuals scuttling into their 
opposing corners at the first hint of preferential 
treatment being afforded to one community over the 
other. Moreover, there can be little doubt that the 
potential for conflict is aggravated by the identity of 
the new Minister for Education. Within minutes of 
the appointments being finalised, the deputy chair of 
the education committee, Sammy Wilson (a merpb'er 
of Ian Paisley's Democratic Unionist Party, who will 
not directly address members of Sinn Fein), declared 
that he saw his role on the committee to be a 
'Dobermann at McGuinness's heels'.24 It remains to 
be seen whether the Minister for Education will be 
able to command sufficient support to carry other 
members of the committee with him on key 
decisions, policy initiatives and legislation.

LAW-MAKING UNDER THE NORTHERN 
IRELAND ACT 1998

The most recent major piece of education legislation 
to be introduced in Northern Ireland is the 
Education (Northern Ireland) Order 1998.25 
Legislative reform appears to have been put on hold 
pending the establishment of the Assembly and no 
new education legislation was initiated in the 
Assembly's short life prior to suspension. If the 
Assembly is resumed, most Acts of the Northern

arrangements as a 'recipe for political stalemate'. See 
Paisley 'Peace Agreement - or Last Piece in a Sellout 
Agreement' (1999) 4/22 Fordham International Law 
journal 1273, at p 1303.

23 Northern Ireland Act 1998, Sch 3.

24 To which Martin McCuinness retorted in the Assembly on 
31 January 2000 that 'the place for a Dobermann is at the 
heel of the Master'.

25 This parallels many of the school discipline and standard 
setting provisions in the School Standards and Framework 
Act 1998.
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Ireland Assembly will be enacted by a simple 
majority of members voting. However, certain issues 
which are deemed to require cross-community 
support (such as the making, amendment or repeal 
of standing orders) have extraordinary rules on 
voting. These special voting arrangements can also 
be triggered on any issue by a 'petition of concern' 
brought by at least 30 of the 108 MLAs.26 In such 
cases, a vote will pass only with a majority of both 
the unionist and national designations present and 
voting or by a weighted majority (60%) of members 
voting including at least 40% of each of the 
nationalist and unionist designations present and 
voting.27 While it might be anticipated that much 
education legislation could pass through the 
Assembly in the normal manner, any changes to 
school structures, finance or the curriculum may be 
matters on which a petition of special concern 
would be brought forward. Once again, the fact that 
it would be Martin McGuinness who would be 
promoting the legislation serves to heighten the 
possibility of a 'petition of concern' being instigated.

One of the fundamental safeguards in the 1998 
Act centres on the concept of 'legislative 
competence' since an Act of the Assembly is not law 
if it is 'outside the legislative competence of the 
Assembly'.28 The requirements for legislative 
competence parallel the legal restrictions placed on 
ministers and departments discussed earlier in the 
article. Thus, there are three significant instances 
when an Act of the Assembly will be considered to 
be outside its legislative competence. These are 
where it is incompatible with the European 
Convention on Human Rights or EC law, or where it 
discriminates against any person or class of person 
on the grounds of religious belief or political 
opinion.29 Acts of the Assembly are subject to a 
detailed scrutiny procedure which is designed to

26 Northern Ireland Act 1998, s 42(2).

22 Ibid, s 4(5).

28 Ibid, s 6(1).

29 Ibid, s 6(2)(c)-(e). These include: where it would form part 
of the law of a country or territory other than Northern 
Ireland; deals with an excepted matter; or modifies an 
enactment in s 7 (specified provisions of the European 
Communities Act 1972, the Human Rights Act 1998 and 
specified provisions of the Northern Ireland Act 1998).

ensure that an Act will not receive Royal Assent if it 
is outside the legislative competence of the 
Assembly. For instance, the minister in charge of the 
Bill must make a statement to the effect that the Bill 
is within the Assembly's legislative competence. 
Secondly, standing orders shall ensure that a Bill is 
not introduced in the Assembly if the Presiding 
Officer decides that any provision of it would be 
outside the legislative competence.31 Thirdly, the 
Attorney-General for Northern Ireland may refer the 
issue of a Bill's legislative competence to the Judicial 
Committee of the Privy Council for a decision.32 If 
the Judicial Committee decides that a provision of 
the Bill would be outside the legislative competence 
of the Assembly, the Secretary of State will not 
submit the Bill in its unamended form for Royal 
Assent.33 Finally, standing orders are required tp^ 
include provision that each Bill must be sent-to the 
Human Rights Commission as soon as is reasonably 
practicable after its introduction and that the 
Assembly may ask the Northern Ireland Human 
Rights Commission (NIHRC), where it thinks fit, to 
advise whether a Bill is compatible with human 
rights (including the European Convention rights).34 
The combined effect of these provisions is that it 
should be difficult for an Act to make it onto the 
statute book with a provision which is outside the 
legislative competence of the Assembly. That said, it 
remains possible that an Education Act might 
include a provision which is in contravention of an 
interpretation of a provision of the European 
Convention on Human Rights or of EC law, or of 
one of the other grounds specified in s 6 of the 1998 
Act.35 In such cases, it will be possible to argue in

30 Northern Ireland Act 1998, s 9.

31 Ibid, s 10.

32 Ibid, s 11.

33 Ibid, s 14(3).

34 Northern Ireland Act 1998, s 13(4).

35 For example, on sex discrimination issues going beyond 
the Sex Discrimination (Northern Ireland) Order 1976 
(SI 1976/1042), it would be possible to argue that the 
legislation was in contravention of Art 141 of theTreaty of 
Rome or Art 14 of the European Convention on Human 
Rights (which prohibits discrimination when combined 
with another Convention right) and therefore not within 
the Assembly's legislative competence.
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court that the provision is not lawful.35

THE PROTECTION OF HUMAN RIGHTS

The Belfast Agreement is founded on principles 
which include 'the protection and vindication of the 
human rights of all' and 'partnership, equality and 
mutual respect'.37 The 1998 Act, which is intended 
to implement the Agreement, contains a number of 
provisions which are designed to ensure equal 
treatment and compliance with general human 
rights standards both in terms of the law-making 
process and the actions of public bodies. The legal 
restrictions on executive decision-making and the 
legislative process have been discussed earlier in the 
article. However, significant responsibility for 
ensuring that Northern Ireland law and practice is in 
accordance with human rights rests with a new body 
the NIHRC, whose general function is to: 'keep 
under review the adequacy and effectiveness in 
Northern Ireland of law and practice relating to the 
protection of human rights'.38 The NIHRC's 
existence is independent of the Assembly and it is 
therefore unaffected by the current suspension.39 In 
the context of the Commission's remit, human rights 
are not defined apart from the fact that they are 
stated to include 'Convention rights'.40 This 
definition must therefore embrace other rights such 
as those set out in the United Nations Convention 
on the Rights of the Child (UNCRC) and the Council 
of Europe's Charter for Regional and Minority 
Languages.

One of the first tasks of the NIHRC is to make 
recommendations on a new Bill of Rights for 
Northern Ireland. The Bill of Rights is intended to 
supplement the European Convention on Human

36 The procedures for court challenges on these issues are set 
out in Part VIII of the 1998 Act.

37 'Declaration of Support' in The Agreement (1998), at p 1.

38 Northern Ireland Act 1998, s 69(1). For a discussion of the 
role of the NICHR and the work of its predecessor. 
Standing Advisory Commission on Human Rights 
(SACHR), see Livingstone 'The Northern Ireland Human 
Rights Commission' (1999) 4/22 Fordham International 
Law journal 1465.

39 Except, of course in relation to its powers of review over 
Acts of the Assembly.

40 Northern Ireland Act 1998, s 69(11)(b).

Rights.41 The agreement suggests that two issues, 
both of which have potential ramifications for 
education, require particular consideration in the 
context of a new Bill of Rights. The first is an 
obligation on government and public bodies to 
'respect on the basis of equality of treatment, the 
identity and ethos of both communities in Northern 
Ireland'. Any enhancement of Convention rights in 
this regard could have significant implications for 
issues such as language and religion in schools. 
Secondly, the NIHRC will consider the need for 'a 
clear formulation of the rights not to be 
discriminated against and to equality of opportunity 
in both the public and private sectors'. A review of 
anti-discrimination law would almost certainly entail 
a consideration of the need to extend the application 
of s 76 of the 1998 Act (which prohibits^piablic 
bodies from discriminating on the grounds of 
religious belief or political opinion) to cases of 
indirect discrimination.42 Because schools are so 
religiously segregated, potential issues of indirect 
discrimination abound. In particular, key questions 
arise in relation to school admissions since many 
schools use admissions criteria based on catchment 
area or contributory primary schools which have 
indirectly discriminatory effects.43 A further issue for 
consideration might be the current exemption of 
education from the Fair Treatment and Employment 
(Northern Ireland) Order 1998,44 which fails to 
prohibit religious discrimination in relation to 
teachers. The exception is in practice an 
endorsement of the Catholic Church's desire to 
employ Catholic teachers in its schools. However,

41 'Rights, Safeguards and Equality of Opportunity' in The 
Agreement (1998), at para 4.

42 Northern Ireland Act 1998, s 76 replaced s 19 of the 
Northern Ireland Constitution Act 1973. The case-law on
s 19 of the 1973 Act makes it clear that s 76 does not apply 
to cases of indirect discrimination. See Hadfield 'The Nl 
Constitution Act - lessons for minority rights' in Cumper 
and Wheatley (eds) Minority Rights in the New Europe 
(Martinus Nijhoff, 1999), at pp 129-146.

43 For instance, admission criteria in controlled secondary 
schools which prioritise children from specified controlled 
contributory primary schools (attended by mainly 
Protestant pupils) would undoubtedly disadvantage 
children who had attended a Catholic maintained primary 
school.

44 SI 1998/3162.
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the legislation requires the exception to be kept 
under review and the consultation on the Bill of 
Rights may well revive this issue.45

The NIHRC has an important role in advising the 
Assembly of legislative and other measures which 
ought to be taken to protect human rights and as to 
whether Bills are compatible with human rights.46 It 
is also empowered to initiate legal proceedings or to 
assist certain individuals who have commenced or 
wish to commence proceedings relating to the 
protection of human rights.47The NIHRC has already 
shown itself willing to step into existing litigation, 
producing a series of amicus briefs in cases where 
there is a human rights dimension. However, given 
the Commission's limited budget48 and the fact that 
there is likely to be high level volume of demand for 
assistance on a wide range of issues, decisions to 
assist will need to be strategically focused. The 
Commission suggests that it is likely to intervene 
where there would be a 'significant impact', that is it 
would affect a large number of people or involve an 
'egregious violation of human rights'.49 Its 
predecessor, the Standing Advisory Commission on 
Human Rights (SACHR) maintained a particular 
interest in the education system throughout its 
existence.50 In fact, one of SACHR's most notable 
successes might be considered to be the changing of

45 The Chief Commissioner, Professor Brice Dickson, has 
recently said that 'a person's religion, in my view at least, 
should not determine his or her capacity to educate 
children': 'Human Rights as Society's Cel', Address at St 
Patrick's Cathedral Dublin, 2 April 1999.

46 Northern Ireland Act 1998, s 69(3)-(4).

47 Ibid, s 70(2). Assistance may be given where the case 
raises a question of principle; it is unreasonable to expect 
the person to deal with the case without assistance because 
of its complexity or because of the person's position in 
relation to another person involved or for some other 
reason; or where there are other special circumstances 
which make it appropriate for the NIHRC to provide 
assistance.

48 Currently £750,000 which represent approximately 
50 pence per person on Northern Ireland and is 
approximately half of the budget of the Equal 
Opportunities Commission for Northern Ireland before it 
was merged into the Equality Commission.

49 NIHRC Draft Strategic Plan (2000).

50 The NIHRC replaces SACHR but has a wider remit and 
more powers than its predecessor.

the funding arrangements for voluntary schools 
(most of which are Catholic) in the light of research 
which linked lower attainments in these schools to 
the reduced levels of capital funding.51 The NIHRC's 
draft strategic plan expressly highlights children's 
rights (including 'inequality of access to education') 
as one of its priority areas.52 On education, the 
Commission may wish to focus on issues unique to 
Northern Ireland such as Irish language education or 
religious discrimination issues. However, it is to be 
hoped that the NIHRC will be able to use the new 
legal framework to test issues which would also be 
of national concern such as those in relation to 
school exclusions and special educational needs. It 
has been observed that the NIHRC will have to 
tackle some of the most politically controversial ^ 
issues in Northern Ireland in order to gain 
credibility.53 It is also true that an effective way of 
gaining popular support would be to have an impact 
on the issues which affect most people in their 
everyday lives.54 The educational sphere provides an 
opportunity to engage the majority of both sides of 
the community on issues to which they can relate, 
that is their children's education.

EQUALITY OF OPPORTUNITY

The Northern Ireland Act 1998 established a new 
body, the Equality Commission, to replace the 
existing Fair Employment Commission, Equal 
Opportunities Commission, Commission for Racial

51 See, Cormack, Gallagher and Osborne 'Religious 
Affiliation and Educational Attainment in Northern Ireland: 
the Financing of Schools in Northern Ireland' in Sixteenth 
Report of the Standing Advisory Commission on Human 
Rights (1990-1991) (HMSO, 1991), Annex E, at pp 117- 
212. Voluntary schools can now opt to have their capital 
funding raised from 85% to 100% in which case state 
representation on the board of governors increases.

52 'Rights, Safeguards and Equality of Opportunity' in The 
Agreement (1998), at para 4.

53 See Livingstone op cit, n 38, at p 1498.

54 NIHRC's Chief Commissioner has previously expressed a 
need to convince people 'especially perhaps those of a 
unionist disposition that human rights are for all, not just 
for one particular community'. See, Dickson 'Northern 
Ireland and the Human Rights Act' in Lester and Pannick 
(eds) Human Rights Law and Practice (Butterworths, 1999), 
at p 287, para 6.39.
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Equality and the Northern Ireland Disability 
Council.55 The Northern Ireland Equality 
Commission, unique in the UK for its 'one-stop 
shop' approach to anti-discrimination, exercises the 
various statutory functions of the previous bodies 
but has an additional role in the enforcement of a 
new requirement on public authorities to 'have 
regard to the need to promote equality of 
opportunity' under s 75 of the 1998 Act.56 This 
statutory duty replaces the Policy and Fair Treatment 
(RAFT) guidelines which had been in operation in 
Northern Ireland since 1994.57 These guidelines 
required public authorities to consider the impact of 
newly proposed or established policies on specific 
groups such as people of different religious belief or 
political opinion, men and women, people with and 
without disabilities. The RAFT guidelines had been 
criticised on the basis that they were too broad, 
arbitrarily implemented and did not provide 
individuals with an effective means of complaint.58 
The statutory equality duty is intended to be an 
'effective means of injecting equality considerations 
into the mainstream of public sector activities'.59

Under s 75 of the 1998 Act, public authorities 
are required to have regard to the need to promote 
equality of opportunity between:

(a) persons of different religious belief, political 
opinion, racial group, age, marital status or 
sexual orientation;

(b) men and women generally;
(c) persons with a disability and persons without; 

and
(d) persons with dependants and persons without.60

55 Northern Ireland Act 1998, ss 73 and 74.

56 The existing obligations arise under the Fair Treatment and 
Employment (Northern Ireland) Order 1998
(SI 1998/3162), the Sex Discrimination (Northern Ireland) 
Order 1976 (SI 1976/1042), the Race Relations (Northern 
Ireland) Order 1997 (SI 1997/869) and the Disability 
Discrimination Act 1995 respectively.

57 These replaced an initial set of guidance which had been 
in operation from 1990.

58 See SACHR Employment Equality: Building for the Future 
Cm 3684 (HMSO, 1997) and further, Hadden, Rainey and 
Me Creevy Equal But Not Separate (FET, 1998),
at pp 9-11.

59 Partnership for Equality Cm 3890 (HMSO, 1998), at p 28.

60 Northern Ireland Act 1998, s 75(1).

Moreover, in carrying out their functions public 
authorities shall have regard to the 'desirability of 
promoting good relations between persons of 
different religious belief, political opinion or racial 
group'.61 Public authorities are defined to include 
the DE and the ELBs.62 The statutory equality duty is 
intended to be enforced in a number of ways. First, 
public authorities may be required to submit (to the 
Equality Commission for approval) an equality 
scheme which shows how the authority proposes to 
fulfil the duties imposed by s 75.63 Secondly, a 
person who claims to have been affected by a failure 
of a public authority to comply with its scheme may 
complain in writing to the Equality Commission 
within 12 months of the day on which the 
complainant first knew of the matters alleged.
Finally, the Equality Commission may c^ffy out 
investigations on its own initiative if it-believes that 
a public authority may have failed to comply with 
an equality scheme.64

The statutory equality duty has far reaching 
implications for the public bodies involved in the 
delivery of education. Apart from the fact that the 
duty is now on a statutory basis, it includes a 
consideration of issues going beyond that of the 
existing anti-discrimination legislation. In particular, 
it extends to age and sexual orientation. However, 
the operation of s 75 will be particularly important 
in schools in relation to religious discrimination 
since education is specifically exempt from the 
traditional anti-discrimination legislation.65 Equality 
issues might arise in relation to the operation of 
school admission policies where the application of 
specific criteria may have differential impacts on

61 Ibid, s 75(2).

62 Ibid, s 75(3). It does not apply directly to boards of 
governors.

63 Ibid, Sch 9, paras 3-4. The scheme must include a number 
of prescribed matters including the authority's 
arrangements for assessing its compliance with s 75 and for 
assessing and consulting on the likely impact of policies 
adopted or proposed to be adopted on equality of 
opportunity.

64 Ibid, Sch 9, para 11(1 )(b).

65 The Fair Treatment and Employment (Northern Ireland) 
Order 1998 (SI 1998/3162), art 71. The Commission does 
have the power to conduct investigations into religious 
discrimination in schools (art 71(3)).
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hildren of different religions, gender or race. There 
lay also have to be a reconsideration of policy in 
alation to children with disabilities, particularly 
lose who do not have a statement of special 
ducational need.66 These issues will need to be 
s-evaluated in the light of the s 75. This is not to say 
lat education authorities will not be able to 
mplement policies which have differential impact, 
hey will, however, have to direct their attention to 
he nature and scale of the impact and to the reasons 
vhy the course of action is justified notwithstanding, 
f it is properly implemented and rigorously 
:nforced, s 75 provides an opportunity for the active 
nainstreaming of equality issues, a position which 
jffers much potential over litigation-based strategies 
or reform.67

fHE FUTURE DIRECTION OF EDUCATION 
lAW IN NORTHERN IRELAND

Tiven that educational reform will be determined by 
ocally based politicians for the first time in over 
20 years, it will be interesting to see whether the 
!aw in Northern Ireland will continue to follow the 
aattern of England and Wales or whether something 
wholly distinctive will emerge. There are certain 
Factors which may operate to keep education law 
homogenous in certain respects. For instance, it 
remains possible for legislation to be made at 
Westminster in the form of a UK Act where there is 
considered to be a need for a nationwide approach 
on the grounds of the national interest.68 There may 
also be areas of educational administration in which 
Westminster will place pressure on the Assembly to

66 See Lundy 'Stating a case for the "unstatemented" - 
children with special needs in mainstream schools' [1998] 
CFLQ 39.

67 See generally, McCrudden 'Mainstreaming Equality in the 
Governance of Northern Ireland' (1999) 4/22 Fordham 
International Law journal 1696, at p 1769.

68 See Hadfield 'The Nature of Devolution in Scotland and 
Northern Ireland: Key Issues of Responsibility and Control' 
(1999) Edinburgh Law Review 3, at pp 3-31 where she 
suggests that Westminster should not legislate in 
transferred matters without the consent of the devolved 
legislature. The article also contains some useful discussion 
of the possibility of 'concordats' being agreed between 
Northern Ireland and Westminster on certain issues of 
policy (at pp 27-28).

legislate so as to retain parity throughout the UK.69 
More generally, it is likely that the Assembly will 
keep a close watch on developments in England and 
Wales to ensure that Northern Ireland does not fall 
too far out of line in terms of its educational 
provision. For instance, as regards the common 
curriculum, many pupils in Northern Ireland take 
examinations organised by the English examination 
boards and there will therefore be a pressure to 
coordinate the substance of what is taught. In 
contrast, in other areas such as discipline, 
attendance and special educational needs, there 
may be more scope for differentiation to reflect the 
different context in Northern Ireland. Experience of 
the previous Northern Ireland Assembly (1982-86) 
suggests a readiness on the part of local politicians 
to consider differing options.70 Likewise, the reports^1* 
of Northern Ireland Forum for Political Dialogue' 
also indicate a willingness to depart from the British 
norms.71 In particular, it might be anticipated that 
the following three issues which are already 
distinctive in Northern Ireland may be the first to 
succumb to change.

Educational organisation

In spite of the reorganisation of the departments 
under devolution, the DE is unaffected in its 
obligations to schools. However, the fate of the ELBs 
may be less secure. In 1997 there was an 
unsuccessful attempt to reduce the number of ELBs 
from five to four.72 Although the amalgamation 
failed to gain support when it was proposed via 
Westminster, economic pressures may force a 
rethink when the issue is considered locally. In fact 
the need for a wide-ranging reorganisation of

69 This appears to have happened in relation to 
performance-related pay for teachers in Wales. See, 
Passmore 'Assembly learns limits of its power" (2000)
Times Educational Supplement, 18 February, at p 11.

70 See generally, O'Leary, Eliott and Wilford The Northern 
Ireland Assembly 1982-1986: A Constitutional Experiment 
(1988), at pp 87-94 for the work of the statutory 
committee on education. It is worth noting, however, that 
this Assembly did not have the power to legislate.

71 See, for example, its recommendations on special 
educational needs Special Educational Provision for 
School-Age Children in Northern Ireland (Hurst, 1998).

72 Draft Education (Northern Ireland) Order 1997.
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educational administration was mentioned in a 
number of the manifestos for the 1998 election to 
the Assembly. Attempts to rationalise the 
educational structures would be viewed somewhat 
ironically by those affected given that the Assembly 
is probably the most over-represented part of 
Northern Ireland's governmental structures - having 
one MLA for just over 13,000 of the population.73 
This high degree of representation was intended to 
make Northern Ireland's Assembly and Government 
as representative and locally accountable as 
possible. However, a knock-on effect of this is that 
the MLAs may become engaged in highly localised 
issues and may be able to combine quite 
successfully to thwart attempts to implement 
administrative rationalisation with its attendant job 
losses.74

The main categories of school are unlikely to be 
affected: public opinion and the influence of the 
churches are likely to sustain the existing structures. 
However, it will be interesting to see how the 
newest categories of school (integrated and 
Irish-medium) fare given that they have the specific 
support of political parties who for the first time 
have a say in the operation of the education system; 
one of the first things which Martin McGuinness did 
on his appointment was to announce a capital build 
programme for integrated schools. One of the last 
things decided before the Assembly was suspended 
was to set up a body for Irish language schools, a 
decision which was seen by some as partisan and as 
having been arranged in indecent haste.75 It is 
difficult to envisage major changes to the two main 
categories of school in Northern Ireland (controlled 
and voluntary). Previous attempts to initiate 
wide-scale change have met with abject failure in 
the light of the churches' opposition.76 Both the

73 This is in contrast to the equivalent ratios in Scotland (one 
for just over 30,000) and Wales (one for just over 36,000).

74 The questions and answers put to the Minister for 
Education in the Assembly's 9 weeks of operation indicate 
a high level of attention to very local issues, such as the 
canteen facilities in specific schools.

75 See Torney 'McGuinness accused of rushing pro-Irish 
legislation' (2000) The Belfast Telegraph, 14 February, 
at p 9.

76 See for instance, the response to the Government's 
proposal to introduce 'grant-maintained' schools in

Council for Catholic Maintained Schools and 
Transferors' Representatives Council could easily 
rally political support if faced with measures which 
undermined their autonomy or influence in 
voluntary and controlled schools respectively.

Selection at 11

The single biggest issue which faces the Assembly in 
the context of education is the question of selection 
at 11. The major policy of comprehensive education 
which took place in England and Wales in the 1960s 
and 1970s failed to take hold in Northern Ireland. 
This can be partly attributed to the fact that, until 
1972, responsibility for such a change lay with the 
Northern Ireland Parliament rather than 
Westminster. At the time when England and Wales 
began to introduce comprehensive school^ 
Northern Ireland White Paper reiterated the 
arguments against the elimination of selection and 
instead proposed a gradual move to a system where 
grammar schools remained but the effects of 
selection were minimised in the other secondary 
schools.78 More radical proposals for the abolition of 
grammar schools appeared in the early 1970s.79 
However, it was the major upheaval in the system of 
government of Northern Ireland in 1972 which 
paved the way for renewed attempts to introduce a 
system of comprehensive schools. In 1976, the 
Labour Government published a consultation 
document which contained firm proposals for the

Northern Ireland in line with the equivalent changes in 
England and Wales in 1988. See, Lundy, op cit, p 1, n 4, at 
pp 63-93.

77 Torney, op cit, n 75, where the chair of the statutory 
committee for education, D. Kennedy MLA, is quoted 
expressing a concern about the 'special treatment' being 
afforded to integrated and Irish-medium schools.

78 Government of Northern Ireland, Ministry of Education 
Educational Development in Northern Ireland Cmd 470 
(HMSO, 1964).

79 Ministry of Education for Northern Ireland A Report of the 
Advisory Council for Education in Northern Ireland, The 
Existing Selection Procedure for Secondary Schools in 
Northern Ireland Cmd 551 (HMSO, 1971). Ministry of 
Education for Northern Ireland A Report of the Advisory 
Council for Education in Northern Ireland, Reorganisation 
of Secondary Education in Northern Ireland Cmd 574 
(HMSO, 1973).
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abolition of the selective system in Northern 
Ireland.80 Interim measures were put in place for 
1978-80. However, these temporary arrangements, 
along with the proposals for the full move to 
comprehensive schooling, were abandoned 
following the Conservative success in the 1979 
General Election. No further proposals were 
forthcoming from successive Conservative 
Governments. New Labour did not revive the issue 
other than to approve the commissioning of research 
by the DE into the operation of selection at 11. This 
research is due to be completed early in 2000, and 
it remains to be seen what approach might be taken 
by the new Assembly. The political parties with 
seats in the Assembly hold different views on the 
issue. The new Minister for Education, Martin 
McGuinness, and his party Sinn Fein are openly 
opposed to selection. However, in line with the 
Minister's obligation to act impartially, he repeatedly 
stated his intention to make recommendations only 
in the light of a full consideration of the results of 
the ongoing research into selection.81

The statutory curriculum

The statutoiy curriculum in Northern Ireland has 
always been different from that in other parts of the 
UK in a number of respects. In particular, the 
legislation makes specific provision for education in 
the Irish language. This received a substantial boost 
as a result of the Belfast Agreement which required 
the Government to place a statutory duty on the DE 
to encourage and facilitate the development of 
Irish-medium education. This provision is contained 
in art 89 of the Education (Northern Ireland) Order 
1998.82 Before the Assembly was suspended, Martin 
McGuinness announced that funding would be 
provided to Comhairle Na Gaelscholaiochta and 
that it would have a trust fund of £500,000 each 
year for the next 2 years to promote Irish language 
education. In practice, whether or not there is an

80 Department of Education for Northern Ireland 
Reorganisation of Secondary Education in Northern 
Ireland, A Consultation Document (DENI, 1976).

81 The Ministerial Code of Conduct requires ministers to 
'operate in a way conducive to promoting good 
community relations and equality of treatment'.

82 SI 1998/1759.

increase in the number of children being educated 
in Irish-medium schools depends mainly on the 
viability criteria which the DE sets for new schools. 
However, the Minister for Education had also given 
the go-ahead for a review of these criteria before the 
Assembly was suspended. Thus, the statutory duty to 
encourage and facilitate Irish language education 
has already had more than a symbolic significance 
for those campaigning for state funding and should 
ultimately result in an increased number of 
Irish-medium schools in the state system.

It was in the context of the Belfast Agreement 
that the British Government agreed to ratify the 
Council of Europe's Charter for Regional or Minority 
Languages, an obligation which may have significant 
effects throughout the UK.83 Within the Agreement 
itself, particular attention is given to the treatment of 
Ulster Scots, a language which is part of the cultural 
heritage of Northern Ireland's Protestant community 
many of whom descend from Scottish planters.
There is currently no Ulster Scots medium school in 
Northern Ireland and no school in which Ulster 
Scots is taught as part of the formal curriculum. If 
there is a demand for such education, then the rules 
on the curriculum will have to be revised since the 
agreement demands 'eeksie peeksie' (Ulster Scots 
for equality). In fact, the language used most 
frequently after English in Northern Ireland is 
Chinese. In spite of this, the Northern Ireland 
curriculum does not provide recognition in law for 
any language other than French, Spanish, Italian and 
German. This might be contrasted with the position 
in England where a number of ethnic minority 
languages have statutory recognition.84 This issue is 
one which may be reviewed in the light of s 75 of 
the 1998 Act or the ratification of the Charter for 
Regional or Minority Languages.

A further issue where there may be change is in 
relation to education for citizenship. The Northern

83 'Rights, Safeguards and Equality of Opportunity: Economic, 
Social and Cultural Issues' in The Agreement (1998), at 
para 4.

84 The National Curriculum provides a much wider choice of 
modern European languages including Dutch and modern 
Creek. It also permits pupils to study one of a number of 
other non-European languages (including Chinese, 
Japanese, Urdu and Hindi) provided at least one of the 
foundational European languages is offered by the school.
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Ireland curriculum requires all schools to pursue the 
educational theme of 'education for mutual 
understanding'.85 However, unlike England and 
Wales, Northern Ireland does not have a formal 
requirement to include education for citizenship. 
There are a number of reviews and research 
initiatives underway in the field.86 These have been 
given additional impetus as a result of the Belfast 
Agreement. For instance, the NIHRC has a statutory 
duty to promote public understanding of human 
rights and has already taken a number of steps to 
encourage such education in schools.87 In addition, 
the 1998 Act requires public authorities to 'have 
regard to the desirability of promoting good relations 
between persons of different religious belief, 
political opinion or racial group'.88 There are few 
areas where this might be as effectively 
implemented as education. It is particularly 
important for civic education to become an integral 
part of the curriculum in Northern Ireland given the 
history of violence and the fact that children will be 
growing up in a fledgling and somewhat 
experimental democracy. An understanding of the 
political and governmental structures may be 
fundamental to devolution's success. Ultimately, 
therefore, it can be anticipated that Northern 
Ireland's schools will be required by law to educate 
their pupils in citizenship, democracy and human 
rights.

CONCLUSION

During the darkest days of Northern Ireland's 
troubles, many commentators and politicians argued 
that there were more day-to-day issues to unite 
people than to divide them. This is possibly true in 
relation to most social issues such as poverty, health 
and unemployment. In theory the system set in 
place by the 1998 Act should bring about 
co-operation by forcing people to compromise to 
achieve results on issues where there is joint

85 Education Reform (Northern Ireland) Order 1989,
(SI 1989/2406) art 8.

86 See for instance, Tyrell, Hartop and Farrell 'Schools: 
Lessons from the Agreement' (1999) 4/22 Fordham 
International Law Journal, at p 1680.

87 Northern Ireland Act 1998, s 69(3).

88 Ibid, s 75(2).

concern. Although there are many issues in 
education where the political parties share common 
aspirations, the peculiar context of Northern 
Ireland's education system also makes it ripe for 
conflict.89 In no other area of Northern Irish life is 
there such a stark degree of religious segregation.
On issues such as school finance and the curriculum 
there is a huge potential for division and party 
political stances. Thus, even if the devolution system 
itself is secured, it might be questioned whether 
cross-party co-operation will ever be possible in an 
area which is subject to such deep divisions. 
Although the law provides a framework to ensure 
that decisions and legislation command 
cross-community support, the safeguards are such 
that it will be a source of wonder if agreement will 
ever be reached on any controversial iss^b. More 
questionable still is whether fundamental changes 
can be steered to a successful conclusion by a party, 
and a person, regarded which such suspicion and 
hostility by so many Northern Irish Unionists.

Taking a leap of faith and assuming that 
10 years from now devolution has been successfully 
implemented in Northern Ireland, it will be 
interesting to see what impact it will have on the 
law relating to schools in the UK generally. The 
value in devolution is that it provides the freedom to 
try out novel strategies to address local problems 
rather than the current 'one size fits all' approach. 
The Scottish Parliament's changes to the student fees 
system is an indication of just how significant and 
controversial that change can be.90 Radical 
departures from perceived norms serve to fan the 
fears of those who consider that devolution will be 
the 'death of Britain'.91 However, in some respects 
the law relating to schools may be least affected by 
the advent of devolution since the four jurisdictions 
have always had quite distinctive local educational

89 One issue on which parties may be united is in relation to 
education for special educational needs. Special schools 
are generally 'integrated', ie attended by children from 
both main communities.

90 Scottish students attending Scottish universities no longer 
have to pay the £1000 annual tuition fee.

91 See for instance, Marr The Day Britain Died (Profile Books, 
2000).
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provision.92 In areas where there is perceived to be 
a need for parity there is evidence of a willingness to 
adopt memoranda of understanding or concordats.93 
Moreover, a key part of the Belfast Agreement was 
the establishment of North/South (North/South 
Ministerial Council and East/West (British-lrish 
Council and the British-lrish Intergovernmental 
Conference)) institutions to promote communication 
and co-operation.94 In particular, the British-lrish 
Council (the so-called Council of the Isles) which is 
composed of the two national governments as well 
as the various devolved governments provides a 
formal communications network as England, 
Scotland, Wales and Northern Ireland go their 
separate ways.

It is to be hoped that the neighbouring 
jurisdictions will learn from each other as they 
embark upon local programmes of reform. In this 
respect Northern Ireland may have a unique role to 
play as a kind of legal laboratory for human rights 
and equality issues. These issues will receive more 
attention in the UK generally with the full

92 The best illustration of this is perhaps the distinctive 
provision made for Gaelic/Celtic languages in Scotland, 
Wales and Northern Ireland.

93 The Scottish Parliament has a number of education 
concordats on issues such as statistical recording and 
NVQs. See www.scotland.gov.uk/concordats.

94 The Agreement (1998) Strand Two and Strand Three.

implementation of the Human Rights Act 1998 in 
October 2000. However, it is submitted that 
Northern Ireland (with or without a devolved 
Assembly) will bring added value to this process.
This arises in a number of ways: first, there is a 
publicly funded watchdog, the NIHRC, engaged in 
the process; secondly, the Bill of Rights will provide 
new standards for monitoring educational provision; 
and finally, the statutory equality duty in s 75 of the 
1998 Act will require a re-evaluation of many 
common educational practices. Each of these legal 
developments is independent of the existence of the 
Northern Ireland Assembly. In addition, one of the 
by-products of Northern Ireland's conflict is that 
there is a body of expertise in human rights law 
within Northern Ireland's legal profession which is 
in a position to harness the potential of the new 
legal framework.95 Until now the traffic in education 
legislation has been all one way across the Irish Sea. 
On human rights and equality issues, there is now a 
strong possibility of some legal exports moving from 
west to east.

Dickson 'Northern Ireland and the European Convention', 
in Dickson (ed) Human Rights and the European 
Convention (Sweet & Maxwell, 1997),
Chapter 5, at p 182.
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The Liverpool Law Review Vol. XX(1) [1998]

FROM ACT TO ORDER: THE METAMORPHOSIS OF 
EDUCATION LEGISLATION

Laura Lundy*

L Introduction

Education law reform for Northern Ireland usually begins at the 
point where the legislative process for England and Wales ends. Once 
an Education Act is enacted at Westminster, the policy process appears 
to kick-start across the Irish sea with the Department of Education for 
Northern Ireland (DENI) formulating similar proposals for Northern 
Ireland. The Northern Ireland proposals are often identical to their 
British counterparts save for those adaptations which are necessary in 
view of the different administrative systems pertaining in the two 
jurisdictions. However, in Northern Ireland there a number of forces at 
play which frequently result in the implementation of distinctively 
different legislative provisions. A good illustration of this is the 
Education Reform (NI) Order 1989 (the 1989 Order) which was 
intended to mirror many of the changes introduced in England and 
Wales by the Education Act 1988. The aims of this article are to explain 
the differences between the two education systems; to chart the progress 
of three specific policy initiatives contained in the Education Act 1988 
(the national curriculum, grant-maintained schools and open enrolment) 
after they were proposed for Northern Ireland; and to analyse the factors 
which contributed to the transformation of the relevant provisions from 
identical twins to close (or sometimes distant) cousins. The overall 
objective is to provide an analysis of the social, cultural and political 
factors which contribute to this metamorphic effect and to see whether 
there any lessons which can be drawn which might assist the 
understanding of education law nationwide.

At the outset, it must be explained that Northern Ireland has a 
unique legislative process.1 Since the Northern Ireland Parliament was 
abolished in 1974, legislation for Northern Ireland on various matters,

* School of Law, Queen’s University, Belfast.
1 For a description see, B. Dickson, The Legal System of Northern Ireland 

(Belfast: SLS, 1993), 54-60.
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including those pertaining to education, has been way of Order in 
Council at Westminster.2 Proposals for Orders in Council are 
considered in Northern Ireland by a committee of senior civil servants 
and then by a committee of Government ministers before being 
circulated to the public as a “proposal for a draft Order in Council”. 
Draft Orders must be approved by both Houses of Parliament at 
Westminster and must receive the Royal Assent. However, since Orders 
in Council are a form of secondary legislation, parliamentary debate on 
Orders in Council is limited. 3 This means that the pre-legislative 
consultation process as well as subsequent litigation takes on heightened 
significance for those wishing to effect change.

II. The Distinctive Elements of the Northern Ireland Education System 

A Educational organisation

The DENI performs the same statutory education functions as the 
Secretary of State for Education and Employment in England and 
Wales. Likewise, local education and library boards (ELBs) perform 
many of the same functions as the local education authorities (LEAs) in 
England and Wales. The key distinction between LEAs and ELBs lies in 
their composition. In particular, ELBs are not subject to the same 
political influences as their counterparts in England and Wales. In 
Northern Ireland all appointments to ELBs are made by the DENI. 
Moreover, whereas LEAs are composed of directly elected local 
representatives, legislation in Northern Ireland provides that ELBs 
should not have more than two-fifths of their members nominated by 
local district councils.4 This measure, which was designed to ensure that 
no one political grouping could have overall control of an education 
authority, was introduced following the a major review of local

2 Northern Ireland Act 1974, s.l and Sch.l.
3 For a discussion of this see, B. Hadfield, “Legislating for Northern Ireland: 

Options for Reform”, Annex D of the Eighteenth Annual Report of the 
Standing Advisory Commission for Human Rights {1992-1993) (London: 
HMSO, 1993), 111-128.

4 Education and Libraries (NI) Order 1986, sch.2, para.l(2)(b). The 
remaining members are representatives of the churches, teachers and those 
working in the library service.



From Act to Order: The Metamorphosis of Education Legislation 65

government in Northern Ireland in 1970.5 The review had been planned 
as a tidying-up exercise but was hastened by the commencement of civil 
unrest and in particular allegations that unionists were using their 
majorities on local authorities to discriminate against the minority 
Catholic population of Northern Ireland.6 Education had not been one 
of the major areas of concern. However, it was considered that 
educational administration would benefit from the same changes which 
were taking place throughout local government. In an effort to ensure 
that ELBs were broadly representative of the main sectional interests, 
provision was made for the representatives of the “transferors” (the 
Protestant churches who had transferred their schools to the state in the 
1920s and 1930s) and the trustees of maintained schools (normally the 
Catholic church) to have members appointed to the area boards. 7 The 
presence of the churches and the reduced influence of political 
representatives on ELBs is of some significance given that many of the 
Conservative reforms in Britain in the 1980s were designed to reduce the-9^ 
powers of LEAs on account of their tendency to reflect the political 
persuasion of the local council. It will be seen that, although many of 
these reforms were also proposed in Northern Ireland, the different 
political context may have affected the Government’s resolve to see the 
changes right through to the statute book.8

Northern Ireland’s education system can also be distinguished from 
England and Wales in relation to the categories of schools in operation. 
Northern Ireland has two main categories of school: controlled schools 
(managed by the ELB for the area) and voluntary schools (owned and 
managed by trustees who are normally the local churches).9 There are

5 Review Body on Local Government in Northern Ireland (Belfast: HMSO, 
1970), Cmd. 546. This is commonly referred to as the “McCrory Report”.

6 See further, J. Loughlin, “Administering Policy in Northern Ireland”, in B. 
Hadfield, ed., Northern Ireland: Politics and the Constitution (Buckingham: 
Open University Press, 1992), 66-69.

7 Education and Libraries (NI) Order 1972, sch.2, para.l(l)(a). This 
provision is now contained in the Education and Libraries (NI) Order 
1986, sch.2, para.2(l).

8 The Government’s “U” turn on its proposals for grant-maintained schools 
in Northern Ireland (discussed later in the article) is an example of this.

9 Controlled schools in Northern Ireland are similar to county schools in 
England and Wales and should not therefore be confused with the 
voluntary controlled schools in the latter jurisdiction. The Government has 
issued proposals for changes to the existing structures in Great Britain. It is
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school Board. Today, these transferred schools constitute the controlled 
sector in Northern Ireland and continue to be managed under the 
auspices of the local ELBs. In contrast, the Catholic Church were 
suspicious of the new Northern Ireland state and viewed the process of 
transfer as a threat to Catholic education. As a result of this, Catholic 
schools chose to retain their voluntary status thereby receiving a reduced 
level of capital funding. ^ These Catholic schools, along with a smaller 
number of Protestant and non-denominational schools which did not
transfer their assets to the state, now make up the voluntary education 
sector.

The transfer process has had two lasting effects. First, Protestant 
pupils generally attend controlled schools and Catholic pupils generally 
attend voluntary schools. The religious divisions in Northern Ireland are 
such that few Protestant parents will send their child to a school with a 
Roman Catholic ethos and few Catholic parents wish to send their child 
to a school attended by mainly Protestant pupils. The numbers of 
pupils attending each type of school are such that the school system 
effectively divides into two, along religious lines.15 The second 
consequence is that most schools in Northern Ireland have a manage
ment body on which the local churches are in a majority. In the 
controlled sector, the largest single group of governors is the transferors’ 
representatives (the main Protestant churches).16 In voluntaiy schools, it 
15 th^ trustees of the school’s capital assets (usually the Catholic 
church). Thus, with few exceptions, boards of governors in Northern

14

15

16

17

Voluntary schools were initially provided with 50% of their capital costs 
(Education Act 1923, s.15). This increased over time to 85% in 1976 
(Education (NI) Order 1976, art. 13). The Education (NI) Order 1993
created a new category of voluntary school which is eligible for 100% of its 
capital costs (art.28).
T7T r62 Controlle<! sc!100|s by mainly Protestant pupils and
510 Catholic maintained schools. There is a small number of non-Catholic 
voluntary primary schools (17). There are also 53 voluntary grammar 
schools which include a mix.ure of denomina.ional and non- 
denominational schools.
In controlled primary and secondary schools, transferors' representatives 
constitute 4(9 of the total membership (Education and Libraries (NI) 
Order 1986, sch. 4, para. 2(2)(a)). V '
In voluntary maintained schools, the trustees hold 6/9 of the total 
membership (4/9 if the school has opted for full capital funlg 
(Education and Libraries (NI) Order 1986, sch. 5). S
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major upheaval in the system of government of Northern Ireland in 
1972 which paved the way for renewed attempts to introduce a system 
of comprehensive schools. In 1976, the Labour Government published 
a consultation document which contained firm proposals for the 
abolition of the selective system in Northern Ireland.21 Interim 
measures were put in place for 1978-1980. However, these temporary 
arrangements, along with the proposals for the full move to comprehen
sive schooling, were abandoned following the Conservative success in the 
1979 general election. No further proposals were forthcoming from 
successive Conservative governments and it remains to be seen whether 
New Labour will revive the issue.22 If it does, strong opposition can be 
anticipated. At each previous attempt, the educational bodies argued 
that the plans for comprehensive education were inappropriate for 
Northern Ireland. In doing so, they were able to point to Northern 
Ireland’s strong academic record and, in particular, the outstanding,^? 
successes of the grammar schools. However, in order to understand fully 
why educational bodies were able to withstand a national policy which 
was so vigorously pursued in England and Wales, it is necessary to 
acknowledge the influence of the churches in the segregated school 
system. Most threatened by the non-selective system were the existing 
voluntary grammars, which are generally under the management of the 
local churches. As Dunn has pointed out: “the natural forces of conser - 
vatism in both the Catholic and Protestant middle classes, combined 
with a well organised campaign from the grammar schools, meant that 
the scheme was abandoned.” 23 It will be seen that these grammar 
schools (along with the churches who normally control them) continue 
to be influential in the development of the law in Northern Ireland.

Council for Education in Northern Ireland, The Existing Selection Procedure 
for Secondary Schools in Northern Ireland (Belfast: HMSO, 1971), Cmd 
551; Ministry of Education for Northern Ireland, A Report of the Advisory 
Council for Education in Northern Ireland, Reorganisation of Secondary 
Education in Northern Ireland (Belfast: HMSO, 1973), Cmd. 574.

21 Department of Education for Northern Ireland, Reorganisation of Secondary 
Education in Northern Ireland, A Consultation Document (Bangor: DENI, 
1976).

22 The issue has been raised regularly in local papers since the election of the 
Labour Government. See for instance, the Belfast Telegraph, “Selection at 
11: Two sides”, 8 November 1997.

23 Supra n. 12, ar 89.
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further level of segregation.29 There was a considerable body of research 
which indicated significant differences in curricular structures and levels 
of attainment in the various categories of school in Northern Ireland in 
the period prior to the introduction of the 1989 reforms.30 The 
differences in the curricula employed by secondary and grammar schools 
were part of a deliberate educational philosophy. However, there were 
also disparities in relation to both gender and religious affiliation. In 
relation to gender, there was clear evidence that girls’ schools were 
underachieving in science and technical subjects.31 There was similar 
research which showed key differences in the curricula employed >in 
Protestant and Catholic schools. Put simply, Protestant schools had 
more students studying science and technology while Catholic schools 
placed more emphasis on humanities.32 There was also evidence that 
Catholic school leavers had lower attainment levels than their Protestant 
peers, a fact which had knock-on effects in relation to levels of 
unemployment in the Catholic community.33 The introduction of 3*^ 
common curriculum represented a step towards a closer alignment of the 
provision made in the different categories of school, thus bridging some 
of the gaps engendered by Northern Ireland’s highly segregated 
education system.

To a large extent, the Northern Ireland curriculum mirrors the 
national curriculum applicable in England and Wales. The statutory 
framework in both jurisdictions is the same: schooling is divided into 
Key Stages, each of which has its own compulsory subjects, attainment 
targets and assessment requirements. However, although the framework 
is similar, the content of the Northern Ireland curriculum is distinctive 
from the national curriculum in three key respects: Education for

29 Over one third of secondary schools (76 out of 226) are single sex schools.
30 See J. D’Arcy and A.E. Sutherland, “System Inequalities in Curriculum 

Provision and Educational Attainment in Northern Ireland”, Annex C in 
the Fifteenth Report of the Standing Advisory Commission on Human Rights 
(1990-1991) (London: HMSO, 1990), 97-130.

31 Science and Arts Subject Choices (Belfast: EOCNI, 1985).
32 R.D. Osborne, A.M. Gallagher and R.J Cormack, “Review of Aspects of 

Education in Northern Ireland”, Annex H in the Fourteenth Report of the 
Standing Advisory Commission on Human Rights (1987-1989) (London: 
HMSO, 1989), 123-160.

33 R.D. Osborne and R.J. Cormack, Gender and Religion as issues in 
Education Training and Entry to Work”, in J. Harbinson, ed., Growing up 
in Northern Ireland (Belfast: Stranmillis College, 1989), 43-65.
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Mutual Understanding (EMU), the position of the Irish Language and 
issues pertaining to religion and morality.

(i) Education for mutual understanding

The introduction of a common school curriculum has provided a 
vehicle through which the Government is able to attempt to foster the 
attitudes which it considers appropriate for today’s society. In England 
and Wales an attempt is underway to develop an agreed statement of 
values for use in schools.34 In Northern Ireland, the opportunity has 
already been harnessed through an initiative which aims to underpin the 
curriculum with a set of values aimed at encouraging greater tolerance 
and understanding between the two main religious traditions. One of 
the curricular themes which Northern Ireland schools are required to 
follow across all areas of study is “Education for Mutual Understanding” 
(EMU).35 This is specifically intended to “lessen the ignorance which 
many feel contribute to the divisions in our society.”36 As part of EMU, 
grants are available for activities which bring schools on each side of the 
community together for social, educational and sporting events. DENI 
had previously encouraged this through a circular entitled “The 
Improvement of Community Relations: the Contribution of Schools”.37 
The Education Reform (NI) Order 1989 accorded statutory recognition 
to the importance of this type of activity for the future of peace in 
Northern Ireland.

The fact that the Government feels the need to embed such matters 
in the school curriculum is itself recognition of the fact that they are not 
always being passed on to children at home. However, problems can 
arise if parents expressly disagree with the particular value being 
conveyed. In such instances there may be a clash between the public 
interest in having the child educated according to conventional moral 
norms and the parent’s private interest in having the child educated in

34 For a description of this work, see M. Talbot, “A National Forum for 
Values in Education and the Community, Whose Values? Our Values!”, 
Education, Public Law and the Individual 2/3 (1997), 36-59.

35 For a description of the EMU programme, see A. Robinson, “Education for 
Mutual Understanding”, in A Common Curriculum: The Case of Northern 
Ireland, ed. L. Caul (Belfast: Stranmillis College, 1993), 7-23.

36 The Way Ahead (Bangor: DENI, 1988), para.2.13.
37 DENI Circular No. 1982/21
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accordance with his or her wishes. The operation of EMU provides a 
case in point. In Northern Ireland, the community divisions are such 
that some parents may forcefully object to their children being required 
to meet (never mind mingle) with “the other side’” It is unclear whether 
parents have a right to object to their child participating in EMU 
activity.38 Moreover, it could be argued that there is a set of commonly 
agreed values which it is in the public interest to bestow upon children, 
irrespective of parental wishes on the subject. This is explicit in the 
United Nations Convention on Human Rights, which states that 
education shall be directed to: “the promotion of understanding, 
tolerance and friendship among all nations, racial ethnic or religious 
groups and the furtherance of the activities of the United Nations for the 
maintenance of peace”.39 It might be considered that EMU is an 
attempt to comply with this part of the Universal Declaration in a form 
which specifically recognises the peculiar context of Northern Ireland 
and, in particular, the entrenched community divisions.

(ii) The Irish language

The official language of Northern Ireland is English. However, 
Northern Ireland has a number of citizens who regard Irish as their first 
language and English as their second. 40 Many of these people want their 
children to be taught in Irish and there are a number of Irish-speaking 
schools which facilitate this choice. Other parents, while happy for their

38 Under article 44 of the Education and Libraries (NI) Order 1986, 
education authorities must have regard to the general principle that 
children should be educated in accordance with the wishes of their parents. 
However, this duty applies only so far as this is compatible with the 
provision of “efficient instruction”. Article 2 to Protocol 1 of the European 
Convention on Human Rights gives parents the right to have their child 
educated in accordance with their religious and philosophical convictions. 
However, in Campbell and Cosans v. United Kingdom [1982] E.H.R.R. 293, 
the European Court of Human Rights considered that philosophical 
convictions only included those convictions which were “worthy of respect 
in a democratic society” (at 305).

39 Universal Declaration, Article 26 (2). See further, D. Hodgson, “The 
international human right to education and education concerning human 
rights”, The International Journal of Children’s Rights 2 (1996) 237-262.

40 See further The UK Government’s approach to the Irish Language in light of 
the European Charter School for Regional or Minority Languages (Belfast: 
CAJ, 1992), 4-7 and 26-31.
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children to be taught in English, want their children to learn Irish as a 
means of preserving both the language and their cultural identity. In 
practice. Northern Ireland’s history is such that it is the Catholic 
population who particularly identify with the Irish language. As a result, 
many Catholic secondary schools in Northern Ireland offer pupils the 
opportunity to learn Irish. In view of this, the Irish language has a 
distinctive place in the Northern Ireland curriculum. The provisions 
which relate to the Irish language vary depending on whether the 
language is being taught in a school which uses English as the medium 
for teaching or in an Irish medium school.

*

(a) English medium schools

The Northern Ireland curriculum makes specific provision for the 
teaching of Irish in grant-aided schools. Irish Language does not have to 
be taught at primary school level although it may be offered as an 
addition to the curriculum once the other statutory requirements have 
been complied with. Students at Key Stages 3 and 4 are required to 
undertake Language Studies. Irish may be taught as an alternative to 
French, German, Italian or Spanish to fulfil this requirement.41 Under 
the original proposals, Irish was not part of this list. It was inserted 
following the proposal’s consultation period as a result of representations 
by. the Catholic church and Irish language pressure groups. This means 
that pupils can study Irish instead of any other European language 
provided by their school. However, schools are under no obligation to 
offer Irish as one of the language choices. If they do offer Irish, they 
must offer an alternative European language as well. In this way, the 
Government ensured that no school would be required to offer Irish and 
no pupil required to study it. In contrast, the national curriculum 
applicable in England and Wales provides a much wider choice of 
modern European languages, including Dutch and Modern Greek (but 
not Irish in spite of the large immigrant population). It also permits 
pupils to study one of a number of other non-European languages 
(including Japanese, Urdu, Hindi) provided at least one of the 
foundational European languages is offered by the School.

41 Education Reform (NI) Order 1989, Sch.2, substituted by the Education 
(NI) Order 1996, sch.3.
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(b) Irish medium schools

A school is considered to be an Irish speaking school if religious 
education and more than one half of the compulsory contributory 
subjects (other than English and Irish) are taught wholly or partly in 
Irish.42 Parents do not have a specific legal right to have their child 
educated in the medium of the Irish language.43 However, article 44 of 
the Education and Libraries (NI) Order 1986 requires the Department 
and ELBs to ensure that pupils are educated in accordance with the 
wishes of their parents provided that this is compatible with the 
provision of efficient instruction and the avoidance of unreasonable 
public expenditure. This means that parents can request that their child 
be educated in the medium of the Irish language but the Government 
does not have to fund Irish medium schools unless it is satisfied that the 
education being provided is of satisfactory quality and that there are 
sufficient numbers attending the school to justify its long-term funding^" 
There are currently 13 Irish speaking schools (11 primary and two 
secondary schools), seven of which receive state funding.

The legal position in relation to the curriculum in Irish medium 
schools which are grant-aided is prescribed as part of the Northern 
Ireland curriculum. In Irish medium schools, Irish is compulsory at Key 
Stages 1 and 2 and is assessed accordingly.44 Irish-speaking primary 
schools are excepted from the normal requirement to teach English in 
the first, second and third years of the first Key stage.45 English remains 
a compulsory subject in relation to pupils in the fourth year of the first 
Key stage and in the whole of the second key stage. The legal position 
for primary schools appears to represent a balance which enables

42 Art. 35(2) of the Education Reform (NI) Order 1989
43 In The Belgian Linguistics Case [1968] E.H.R.R. 282, the European Court 

of Human Rights found that the European Convention did not give 
parents the right to choose the language in which their child would be 
educated. The most specific international document in this area is the 
Council of Europe’s Charter for Regional or Minority Languages. This 
requires its signatories to provide education in a minority language if 
requested. However, although the United Kingdom is a member of the 
Council of Europe, it is not a signatory to the Charter.

44 Education Reform (NI) Order 1989, Sch.2, substituted by the Education 
(NI) Order 1996, Sch.3.

45 Curriculum (English in Irish Speaking Schools) (Exceptions) Regulations 
(NI) 1996 (SI 1996/350).
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children to settle into the use of Irish in the early stages of their 
development but which does not completely deprive them of the 
opportunity to be taught the language of the society in which they live.

The position of Irish-speaking schools is broadly similar to that of 
Welsh-speaking schools. Both have their respective languages recognised 
as core subjects.46 However, the position of Irish-speaking schools goes 
one step further by removing the requirement to study English in the 
first three years. This was an exception which was sought by the Irish - 
speaking community who consider it important that children are taught 
exclusively in Irish in the early stages of their development, particularly 
given that pupils are living in an English-speaking environment. It 
might be assumed that a similar exception was not sought in Wales 
because there is already a high level of bi-lingualism which is not 
apparent in Northern Ireland. In contrast, the position of Welsh in 
English-speaking schools is completely different from that of Irish in 
Northern Ireland’s schools. Welsh is taught in all schools in Wales.47 
This explicitly recognises the cultural significance of the language to the 
whole community. In contrast, the study of Irish is purely optional in 
Northern Ireland schools. It is difficult to imagine it otherwise given 
that Protestants in Northern Ireland do not normally speak Irish. Most 
do not identify with it culturally and some regard it with definite 
hostility.48 In this context, it is difficult to envisage a situation where 
Irish is given the type of general recognition afforded to Welsh.

(iii) Religion and morality

While the secular curriculum in Northern Ireland is different to 
England and Wales, the provisions on religious education are very 
similar in that all schools are required to provide religious education and

46 Welsh is a core subject in Welsh-speaking schools and a foundational 
subject in other schools in Wales (Education Act 1996, s.354(l) (b) and 
2(d) respectively).

47 Education Act 1996, s.354(2)(d) and (5). However, the attainment targets 
and programmes of study will not apply in non-Welsh-speaking schools at 
Key Stage 4 (Education (National Curriculum) (Attainment Targets and 
Programmes of Study in Welsh) Order 1995 (SI 1995 No 69).

48 The use of bi-lingual signs in any public arena causes ongoing disputes 
within Northern Ireland. One of the most protracted of these relates to the 
display of Irish in Queen’s University’s Students’ Union.
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daily collective worship.49 However, Northern Ireland does not have 
any bodies equivalent to the Standing Advisory Councils on Religious 
Education. In Northern Ireland, the core curriculum for religious 
education was agreed by the four main churches. Moreover, because of 
the relatively small number of non-Christian residents, there is no 
provision for schools to be granted exception from the collective worship 
provisions.50 However, the major difference between the two 
jurisdictions lies not so much in the content of the legislation as in the 
response to the equivalent provision. In England and Wales the 
religious education provisions have proved controversial. Particular 
criticisms have surrounded the emphasis on Christianity when many 
schools have a majority of pupils who are non-Christians.51 In contrast, 
in Northern Ireland, schools and parents are almost universally 
supportive of the importance of an integral Christian education. This 
can be explained to some extent by the fact that Northern Ireland is not 
an ethnically diverse society.52 However, it is also a further indication of;^ 
the status of the churches in Northern Ireland society. Northern Ireland 
has an extremely large number of people affdiated to the main Christian 
traditions.53 The high level of religious participation translates into the 
general public attitude toward moral issues. As a reflection of this, 
Northern Ireland has always had a number of legal provisions which are 
quite different from the rest of the United Kingdom. 54

49 The Education Reform (NI) Order 1989, art. 21.
50 The provision for applying for exemption from the requirement to provide 

Christian collective worship in England and Wales is contained in the 
Education Act 1996, s.387.

51 See, C. Hamilton and B. Watt, “A discriminating education — collective 
worship in schools”, Child and Family Law Quarterly 8/1 (1996), 28-40.

52 In the 1991 census, the Northern Ireland population was 1,577,836. The 
largest non-Christian religious tradition was Mohammedan with 972 
believers. There were 742 people who registered as Hindu and 255 as 
Buddhists: Northern Ireland Census 1991: Religion Report (Belfast, HMSO: 
1991), xvi.

53 In the 1991 Census, 81.3% of the population of Northern Ireland 
registered themselves as Roman Catholic, Presbyterian, Church of Ireland 
or Methodist. Supra n.52.

54 Northern Ireland does not have legislation equivalent to the Abortion Act 
1967. The law on Sunday Trading has just been changed to allow shops to 
open on Sunday (Shops (Sunday Trading &c) (NI) Order 1997, which 
came into force on 4 December 1997). Homosexuality was only legalised
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The moral climate which prevails in Northern Ireland also manifests 
itself, albeit indirectly, in education law. For instance, one of the 
potentially most controversial areas of the curriculum is the provision of 
sex education. Some parents view sex education as an essentially private 
matter and one on which they would prefer to instruct their children 
themselves. Other parents have strong religious beliefs and consider the 
information provided by schools to conflict with their own moral values 
or tenets of their religion. In spite of the potential for conflict, there are 
no specific statutory' provisions regulating sex education in Northern 
Ireland. In particular, schools are not under a direct legal obligation to 
provide sex education classes although it is arguable that a failure to 
provide at least a basic sex education would mean that the school’s 
curriculum did not prepare its pupils for the “responsibilities and 
experiences of adult life” as is required under article 4 of the 1989 
Order. Conversely there is no legal provision which prohibits schools 
from providing sex education and most secondary schools do provide 
pupils with instruction in the area.

The unregulated nature of sex education in Northern Ireland can be 
contrasted with the legal position in other parts of the United Kingdom. 
In England and Wales sex education is compulsory in secondary schools 
although parents have an absolute right to withdraw their child from this 
type of instruction.The substance of the education provided is also 
subject to statute. Schools are prohibited from covering anything other 
than the biological aspects of sex education in the ordinary part of the 
curriculum. Instead, sections 403-405 of the Education Act 1996 
require governing bodies to secure that sex education is given in such a 
manner as to encourage pupils to “have due regard to moral 
considerations and the value of family life”.^6 Moreover, Section 2A of 
the Local Government Act 1986 prohibits local authorities from 
promoting the teaching in maintained schools of the acceptability of

in 1982 following a petition to the European Court of Human Rights 
{Dudgeon v. United Kingdom (1982) 4 E.H.H.R. 149).

55 Section 2(1) of the Education Reform Act 1988 amended by Section 241 of 
the Education Act 1993. See generally N. Harris (ed.), Children, Sex 
Education and the Law (London: National Children’s Bureau, 1996).

56 For a discussion of the meaning of this provision see K.P. Poole, “Sex 
Education, Morality and the Wednesbury Omnibus”, Local Government 
Review (March 12, 1988), 203-204.
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homosexuality as a “pretended family relationship ^ Northern Ireland 
does not have equivalent restrictions on the content of any sex education 
programme. The influence of the churches on the school system and the 
whole tenor of society in Northern Ireland is such that it is extremely 
unlikely that a school or even an individual teacher would provide sex 
education which was anything other than suitably moral. It is almost 
inconceivable that schools would promote the idea of homosexuality (or 
even present information condoning sex outside marriage). It can be 
presumed that there is considered to be no need for legislative 
intervention where practice uniformly reflects the position which is 
sought to be achieved by statute in England and Wales.

B. Grant-maintained schools

One of the flag-ship policies of the 1988 Education Reform Act in 
England and Wales was the introduction of a new category of school, the 
grant-maintained school. This policy of allowing schools to “opt out” of 
local authority control was intended to give individual schools greater 
autonomy and to reduce the potential for political influence which 
accompanied local authority control. 58 Similar proposals were made for 
Northern Ireland. The original intention in the Northern Ireland 
proposals was that all schools would be able to opt for grant-maintained 
status. However, the proposals were not well received in Northern 
Ireland, albeit for different reasons than in England and Wales. For a 
start, the churches were hostile to the concept of “opting out” given the 
potential reduction in their influence in individual schools.59 DENI 
recognised the concerns and withdrew its plans to extend the option of 
grant-maintained status to all schools in Northern Ireland. However, 
what the traditional educational sectors in Northern Ireland rejected was 
welcomed by a new sector in Northern Ireland — the integrated 
education movement.

Integrated schools are schools which aim to achieve an intake which 
has equal numbers of Catholic and Protestant pupils. The move for an

57 See further, M.R.T. Macnair, “Homosexuality in Schools — Section 28, 
Local Government Act 1988”, Education and the Law 1(1) (1989), 35-39.

58 N. Harris, Law and Education: Regulation, Consumerism and the Education 
System (London: Sweet and Maxwell, 1993), 47.

59 There also appears to have been an undocumented concern that schools in 
certain areas could be taken over by paramilitary influences.
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integrated system of education began in the early 1970s with the 
formation of pressure groups such as All Children Together. These were 
founded by parents who were concerned at the effects of the segregated 
nature of the Northern Ireland school system as well as parents who 
wanted a religion-free education for their children. The first statutory 
recognition of the desire for integrated education appeared in 1978 
through a procedure which allowed existing schools to convert to 
controlled integrated status and thus qualify for mainstream funding.60 
However, the 1978 legislation had a limited influence on the develop
ment of integrated education as its scope was restricted to allowing 
existing schools to convert to controlled integrated schools.61 In 1989, 
the integrated sector embraced the concept of grant-maintained schools, 
fully aware of the potential for development which the new option 
would provide. The Government were supportive and the original 
proposals were amended so that the option of grant-maintained status 
would be confined to integrated schools.62 In consequence, the Educa
tion Reform (NI) Order 1989 provides specific procedures for establish
ing grant-maintained integrated schools both by the conversion of 
existing schools and the establishment of new publicly-funded schools.63

The legal procedures for converting an existing school to a grant- 
maintained integrated are almost identical to those applicable for grant- 
maintained schools in England and Wales, with one notable exception.64 
Boards of Governors in Northern Ireland are not required to consider 
the issue of a change of status annually.65 The Conservatives’ commit
ment to facilitating integrated education was not quite as vehement as 
their drive to encourage people to opt out of local authority control.

60 Education (NI) Act 1978, commonly referred to as the “Dunleath” Act 
after the peer who introduced it.

61 For a discussion of the limitations of the 1978 Act see K. Mullan, “Never 
the Twain shall meet: legal and practical difficulties in the establishment of 
integrated schools in Northern Ireland”, Northern Ireland Legal Quarterly
38/4 (1987), 342-351.

62 See further P. Cumper, “Parent Power: Building Bridges in Northern 
Ireland”, Education and the Law 31 \ (1991), 27-33.

63 The 1989 Order also allows existing schools to transform into controlled 
integrated schools (arts. 88-99).

64 Education Reform (NI) Order, arts. 65-87.
65 Governing bodies in England and Wales are required to include 

information about their consideration of grant-maintained status in their 
annual repon to parents (Education Act 1996, s.317(5)).
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However, the fact that the legislation is in other respects identical is not 
without its problems and there are those who would argue that the 
legislation was not wholly appropriate for its different Northern Ireland 
context. Particular concerns have been expressed about the ballot of 
parents. In England and Wales, objections have centered on the fact 
that the ballot takes no account of the wishes of the parents whose 
children will attend the school in the first year after the conversion. In 
1992 the legality of this was challenged by way of judicial review on the 
grounds that the exclusion of the new parents frustrated the purpose of 
the legislation and was irrational.66 These arguments were rejected by 
the High Court who considered that all electoral rolls are likely to be out 
of date to some extent and that this did not necessarily mean that there 
was a flaw in the democratic process. Different concerns have been 
expressed in Northern Ireland about the pool of people who are eligible 
to vote. It is clearly important that considerable weight should be 
attached to the views of the parents of existing pupils at the school.^ 
They chose to send their child to the school on the understanding that 
the school was a non-integrated school and it would be patently unfair 
to change this position in the course of their child’s education without 
the majority of parents being in support of the idea. However, it 
remains a fact that in Northern Ireland a successful move to integration 
depends not just on the support of the parents of existing pupils but 
more particularly on the views of the other group of parents who have 
not traditionally sent their children to the school. This is because an 
integrated school will only retain state funding where is attended by 
reasonable numbers of Protestant and Catholic pupils.67 In practice, it 
will usually be controlled schools (attended by mainly Protestant pupils) 
who wish to transform. However, a successful conversion will only be 
possible if enough Catholic families in the area choose to send their child 
to the school.68 Current legislative provision takes no account of their 
views, a situation which has been criticised by those attempting to bring

66 R v. Governing Body of Irlam and Cadishead Community High School, ex 
parte Salford CC[1994] E.L.R. 81 (Q.B.D.).

67 Education Reform (NI) Order 1989, art. 81(d).
68 Boards of Governors of integrated schools are under an obligation to ensure 

that the management and ethos of the school are such that it attracts 
reasonable numbers of Catholic and Protestant pupils (Education Reform 
(NI) Order 1989, arts. 66 and 88).
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about a transformation.69
While the supporters of integrated education feel that the 1989 

legislation does not do enough to facilitate integrated education, there 
are others involved in education in Northern Ireland who consider that 
the legislation went too far in its support of integrated schools to the 
disadvantage of the existing schools in the publicly-funded sector. From 
the outset, the 1989 changes were not well received by some of the local 
churches who objected to the preferential treatment which the 
Government appeared to be giving to integrated schools and who were 
concerned about the potential impact on existing grant-aided schools. 
In In Re Daly the 1989 legislation was challenged by the Catholic 
bishops by way of judicial review on the ground that it discriminated 
against those attending Catholic schools and was therefore invalid under 
the Northern Ireland Constitution Act 1973.70 Section 19 of the Act 
prohibits public bodies from discriminating on the grounds of religion. 
The court found that the legislation did not discriminate against any 
particular religious group because its adverse effects (if any) were not 
limited to those who favoured schools with a religious ethos. 
MacDermott LJ stressed that, if the 1989 Order favoured integrated 
schools, any disadvantage ensuing would affect not only those attending 
schools with a particular religious ethos but also those in non- 
denominational schools and those with no religious beliefs or whose 
religious beliefs did not require them to send their children to a school 
with a denominational ethos.71 In its evidence to the court, the Catholic 
Bishops re-iterated the duty of Catholic parents under Canon Law to 
send their children to Catholic schools but stressed that they would not 
obstruct or oppose the efforts of people who favoured the integrated 
option. It is, however, clear that the Catholic church will not actively 
assist the development of integrated schools. One illustration of this is 
its refusal to nominate representatives to serve on the Boards of 
Governors of controlled integrated schools. Although the Protestant 
churches are prepared to participate in the integrated sector to this 
extent, they have similar reservations about the development of

69 See C. Moffat, “The Transformation Option”, in C. Moffat, ed., Education 
Together for a Change (Belfast: Fortnight Educational Trust, 1993), 112- 
121.

70 Unreported judgment of the Northern Ireland High Court, 5 October 
1990.

71 Supra n.70 at 17 of the transcript.
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integrated education. The Transferors’ Representatives Council, an 
independent voluntary body which represents the three main Protestant 
traditions on educational issues, has expressed its concern about the 
impact which the growth in integrated schools has on the controlled 
sector and in particular on the reduced influence of transferor 
representatives when schools opt for integrated status.72

In spite of perceived limitations of the legislation and the lack of 
positive endorsement by the main church bodies in Northern Ireland, 
the integrated schools movement has undoubtedly been successful in 
harnessing the potential for growth offered by the 1989 Order. In fact, 
the grant-maintained integrated option could be considered to have been 
a runaway success in comparison to the hesitant and controversial 
business of “opting out” in England and Wales.73 However, in 
Northern Ireland the preferred method for establishing an integrated 
school is to start a school from scratch rather than convert an existing 
school. The fact that the new grant-maintained option is preferred by ^ 
those wishing to establish integrated schools is largely due to the 
difficulties in conversion inherent in the legislation borrowed from 
England and Wales. The demand for new grant-maintained integrated 
schools has been such that the DENI has decided to change its criteria 
for funding such schools in an effort to encourage more existing schools 
to transform.74 In spite of this, parental demand continues and it seems 
that those seeking to establish new integrated schools will have little 
difficulty meeting the revised criteria.

C. Open enrolment

Open enrolment was introduced in England and Wales by the

72 See “Integrated Education”, Appendix 2 in The Transferors’ Representatives 
Council, Annual Report 1996-1997 (Belfast: TRC, 1997).

73 The primary momentum for the move to integrated schools lies with 
parents. Since 1990 there has been a steady rise in the numbers of 
integrated schools. In February 1997, there was a total of 32 integrated 
schools, of which seven were controlled integrated and 25 grant-maintained 
integrated schools. Of these integrated school, 21 are primary schools and 
11 secondary schools (referred to as colleges).

74 Integrated Schools: a Framework for Transformation (Bangor: DENI, 1996). 
The enrolment figures for new integrated secondary schools were raised 
from 60 to 100 for the opening enrolment and from 300 to 500 for long
term enrolment.
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Education Reform Act 1988. Northern Ireland followed suit in the 
1989 Order. The intention behind the policy was to give parents more 
say in the choice of school for their child. The idea was that parents 
could express a preference for a school and the school could only refuse 
to admit the child if it could not physically accommodate the numbers 
seeking admission.75 Thus, although the legislation does not give 
parents an absolute right to have their child educated at the school of 
their choice, their preference must be complied with unless all the avail
able places at a school have been offered to children with a stronger 
claim on the basis of the published criteria. This approach can be 
contrasted with the previous system which artificially distributed 
children between the various schools in the area and ensured to some 
extent that all schools had a sufficient proportion of the intake to secure 
their ongoing viability.

In England and Wales, the pressure for places in popular schools has 
meant that parents will go to considerable lengths to come within the 
admissions criteria. One of the most common of these is a criterion 
which gives priority to children living within a certain catchment area. 
In some parts of England property prices have soared as parents rush to 
buy houses within the catchment area of successful schools. The pres
sure for places in good schools is such that some parents are willing even 
to falsify the information given on application forms.76 There has also 
been a rise in the popularity of church schools, which are perceived to 
have better disciplinary and academic records than other state schools. 
Church schools in England and Wales regularly resort to the use of 
criteria which overtly select pupils on the basis of their religion, disting
uishing between candidates on matters such as the proportion of church 
attendances.77 There have been a number of media reports which have 
highlighted a growing tendency for non-believing parents to embrace 
religion as they attempt to get their child into the local Catholic or 
Church of England school.78 The religious option is perceived by some 
parents to be the only way of preventing their child from attending the

75 7A? (Bangor: DENI, 1988), para.3.1.
76 See L. Ward, “The parents who cheat for their children”, The Independent,

17 April 1997.
77 M. Wroe, “Middle class prays for children’s education”, The Observer, 18

February 1996.
78 See A. McElvoy, “Blessed are the left-footers”. The Spectator, 30 March

1996.
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local comprehensive school if they do not have sufficient money to send 
their child to a private school or object to private education on principle.

In Northern Ireland, open enrolment has operated somewhat 
differently as schools do not compete in the same way for pupils. The 
major difference here lies in the fact that open enrolment operates within 
a system which is segregated in a number of respects. First, although 
Northern Ireland has a large number of schools which are under the 
management and control of the local churches, schools do not use 
criteria which overtly select on the basis of religion. The reason for this 
is essentially practical. The system is such that most Catholic parents 
send their children to Catholic schools and most Protestant parents send 
their child to controlled schools or schools with a Protestant 
denominational ethos. There are sufficient numbers of both types of 
schools to ensure that these preferences can be accommodated. It is also 
widely recognised that there is no difference in the educational standards 
in church schools and others. Instead, the most significant influence on 
the operation of open enrolment in Northern Ireland is the continuing 
operation of the bi-partite secondary system. Not surprisingly, given the 
mark of achievement which ensues from selection on the basis of 
academic merit, many parents are keen that their child should attend 
grammar school. The consequence is that grammar schools are generally 
oversubscribed. Most grammar schools use the centrally organised 
transfer procedure tests as the basis of selection. However, given the 
strength of parental desire for their children to attend grammar schools, 
it is perhaps not surprising that this has turned out to be one of the most 
litigious areas of education law. The 1989 Order established a statutory 
appeal tribunal to which parents can appeal a refusal to admit. In spite 
of this, every summer since 1990 there has been a number of judicial 
review actions concerning the refusal to admit a child to the school of 
their parent’s choice.79 In the case of grammar schools, the judicial 
review actions exposed the difficulty which many schools ran into when 
they attempted to select pupils on the basis of ability using the results in 
the transfer procedure tests. In an attempt to clarify the use of the 
transfer procedure results, regulations were introduced which prescribed 
the criteria to be used in such circumstances.80 These have restricted the

79 For a discussion of the judicial review decisions, see L. Lundy, “Selection on 
ability: lessons from Northern Ireland”, Education and the Law 8/1 (1996), 
29-43.

80 The Secondary Schools (Admission Criteria) Regulations (NI) 1995 (SR.
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criteria for admission to grammar schools to the strict order of 
performance in the transfer tests.

In spite of the regulations, litigation involving admissions continued, 
with the result that the original provisions in the 1989 Order have been 
replaced by the Education (NI) Order 1997 for admissions in the school 
year following June 1998. The new Order has re-structured the 
procedures for determining admissions and has further regulated the 
appeal process. However, its most significant amendment has been the 
removal of the statutory duty to comply with parental preference under 
article 36 of the Education Reform (NI) Order 1989. This allows 
parents to express a preference as to the school they wish their child to 
attend and requires Boards of Governors to comply with that preference 
unless compliance would “prejudice the provision of efficient education 
or the efficient use of resources.”81 Attempts had been made in 
Northern Ireland cases to argue that article 36 required that parental 
preference should be given primacy over all other criteria.82 The new 
Order removes this provision as a basis of contention in admissions 
decisions. A second change has been the introduction of a prohibition 
on schools from using the order of parental preference as one of their 
admissions criteria. This was previously a very popular criterion but was 
removed following objections by parents who felt that it reduced the 
selection process to a lottery. The effect of these criteria was such that 
parents who expressed a first preference for a grammar school could find 
their child attending a secondary school which they had not chosen if 
their child did not do as well as expected in the transfer tests. This was 
understandably a source of major discontent and a potential breeding 
ground for further litigation. The clear intention underlying the reforms 
is to reduce the potential for challenges by way of judicial review. 
Although the number of actions may be small when compared with the 
rest of the United Kingdom, it has tended to be focused on a small

No. 1995/303). These have been replaced by the Secondary Schools 
(Admission Criteria) Regulations (NI) 1997 (SR. No. 1997/439) for 
admissions following June 1998.

81 The equivalent provision in England and Wales has been the subject of 
some consideration by the courts following the case of R v. South 
Glamorgan Appeals Committee, ex parte Evans (unreported decision of the 
English High Court, 10 May 1984).

82 See in Re Moore, unreported decision of the Court of Appeal in Northern 
Ireland, 21 December 1994.
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number of top grammar schools, burdening them annually with legal 
costs which they can scarcely afford.

IV. Conclusion

Three of the key educational policy reforms of the last decade have 
ended up distinctly different in Northern Ireland from their 
counterparts in England and Wales, albeit in different ways and for 
diverse reasons. The Northern Ireland curriculum was tailored from the 
outset to reflect the different political and cultural context pertaining in 
Northern Ireland. The proposals for the introduction of grant- 
maintained schools began the same way as that in England and Wales 
but, following the pre-legislative consultation process, were fashioned to 
provide for a distinctive category of school to service a demand for a 
form of education which is peculiar to Northern Ireland. The legislation 
which gave effect to open enrolment was initially identical but was 
forced to change following a spate of litigation involving grammar school 
admissions. In each case, the end result is that Northern Ireland now 
has legislation which is distinctive from that of its neighbouring 
jurisdiction. The objective of this section is to question some of the 
factors which may have facilitated or engendered these changes.

One possible explanation of the differences may lie in the general 
public attitude towards the education system in Northern Ireland. Put 
simply, there is not the same level of disquiet which appears prevalent in 
England and Wales in particular. Statistics bear the public confidence 
out. Northern Ireland has the highest levels of performances at GCSE 
(O) level in the United Kingdom as well as the lowest percentage of 
school leavers with no qualifications.83 The reality is that, apart from 
ongoing concerns about funding, most parents in Northern Ireland are 
happy with the education being provided. This is partly evidenced by 
the lack of a sizeable independent sector in Northern Ireland. Indepen - 
dent schools here are generally integrated schools or Irish medium 
schools which are in the process of seeking public funding or schools run 
by the Reverend Ian Paisley’s Free Presbyterian Church. The lack of

83 In Northern Ireland, 51.3% of pupils achieved grades A*-C at GCSE O 
level, compared to 43.5% in England and 40.9% in Wales. 4.4% of pupils 
left school with no qualifications compared to 8.1% in England and 10.7% 
in Wales, Regional Trends 32 (London: The Stationery Office, 1997), Table 
4.6, p. 54.
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demand for a private education is indicative of the fact that educational 
standards in state schools are simply not perceived to be a problem by 
parents. Moreover, the types of disciplinary problems which have 
featured so openly in England are unheard of. Although Northern 
Ireland’s teachers report growing problems in indiscipline, concern is 
focused on the behaviour of individual children rather than whole 
schools.84 Because of the general perception that the system is working, 
parents are persuaded readily by the “if it isn’t broken, don’t fix it” argu
ments put forward by local educational bodies when faced with change.

This general sense of satisfaction has meant that there has not been 
the same drive for reform that has been apparent in England and Wales. 
The Conservatives won the 1987 general election on a manifesto which 
promised sweeping educational reform. They were returned in 1992 
with similar promises. Labour has just replaced them with its promise to 
make its priorities “Education, Education, Education”. This political 
agenda is simply not apparent in Northern Ireland. The reality of the 
Northern Ireland political system is that all of the parties which hold 
seats at Westminster campaign on the key constitutional issue: unionism 
or nationalism.85 Although their election manifestos set out general 
commitments in relation to issues such as social security, health and 
education, they are all remarkably similar. Local political representatives 
are in an interesting position in this respect. They do not have 
responsibility for budget commitments or spending decisions and the 
tendency is for them to seek to get the most they can for Northern 
Ireland. The result is that they normally present a united front on key 
social issues. This has been apparent most recently in plans to slim 
down the number of Education and Library Boards from five to four.86 
It can be difficult for the Department of Education led by a British- 
based politician to introduce change which is contested by all of the 
democratically elected representatives in the jurisdiction.

From a policy perspective, it has been the norm for local politicians 
to seek parity with the rest of the United Kingdom in most aspects of

84 See The Report of the Working Party on Discipline in Schools in Northern 
Ireland (Bangor: DENI, 1990).

85 The major political parties at Westminster do not have any elected 
representatives from Northern Ireland. The Labour Party does not even 
put candidates forward in local elections.

86 The Draft Education and Library Boards (NI) Order 1997 has not made it 
past the proposal stage.
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social provision. This was the explicit approach of the first Northern 
Ireland Parliament and continues to guide thinking today.87 Battles 
have been fought to achieve equality in matters such as social security 
and health services.88 However, educational issues stand as an 
interesting exception to this. Rather than pushing for parity in all 
aspects of provision, local politicians have actively supported the case for 
sustaining Northern Ireland s unique system of education. Moreover, 
this support for the status quo has been evident whatever the party in 
power at Westminster. Plans for comprehensive schools were resisted 
just as vigorously as the proposals on grant-maintained schools. New 
Labour can expect similar resistance if it proposes any change to the 
established educational structures.89 One reason for the politicians’ 
adherence to the existing structures may stem from the fact that their 
constituents are generally happy with what has been happening, as 
discussed above. However, another factor is almost certainly the close 
link between the churches and schools. Politicians in Northern Ireland,'^ 
whose votes divide along religious lines, would not wish to go against the 
express wishes of the churches at the risk of isolating themselves from 
their electorate who attend them.

This brings us to what is probably the single biggest influence on the 
development of Northern Ireland education law — the role of the main 
religious bodies. Their imprint can be seen on the reforms discussed 
earlier in this article. They have also been significant in a number of 
other key areas. For instance, the 1989 Order saw the establishment of 
the Council for Catholic Maintained Schools, a statutory body 
established to oversee the management of the all Catholic primary and 
secondary schools. During the consultation process, the Catholic church 
successfully campaigned for the statutory right to be consulted on a wide

87 See further J. Ditch, Social Policy in Northern Ireland between 1939-1950 
(Aldershot: Avebury, 1988).

88 See, for instance, L. Lundy, “Parity, Parrotry or Plagiarism: Unemployment 
Benefit in Northern Ireland 1846-1996”, in One hundred and fifty years of 
Irish Law, ed., N. Dawson, D.S. Greer and P. Ingram (Belfast and Dublin: 
SLS and Roundhall, 1996), 1-21.

89 The Government has just backed down on its proposals to end the 
subsidies given to preparatory schools (semi-independent primary schools 
attached to publicly-funded grammar schools) in Northern Ireland. After a 
major campaign by the schools and parents the subsidy has been reduced 
rather than abolished.
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range of matters thus extending its legal position and influence.90 The 
Protestant churches have argued for a similar statutory body to represent 
the interests of the transferors in controlled schools.91 While this has 
not been acceded to, the voluntary Transferors’ Representatives Council 
has managed to secure a number of legal provisions which reinforce its 
position in controlled schools.92 The all-pervasive influence of the 
churches on the education system in Northern Ireland is such that the 
Government must at the very least consider their views carefully and in 
fact is prepared often to concede or at least compromise on major 
reforms. However, this willingness to concede cannot be attributed 
simply to a reluctance on the part of the Government to come into 
conflict with the churches.93 In order to understand the churches’ 
capacity to sway education law reform in Northern Ireland, 
consideration must be given to the wider social context prevailing.

In Northern Ireland religion is always closely connected with other 
related issues such as discrimination and minority rights. Opposing the 
churches in the area of education can readily be interpreted as a form of 
discrimination against the communities which they represent. The 
Catholic church has been particularly successful in promoting the 
importance of a Catholic education and portraying unwelcome 
developments as an attack on the Catholic community. The case of In 
Re Daly, in spite of its lack of success, is a key illustration of this 
strategy.94 The case was founded on the anti-discrimination provisions 
of the Northern Ireland Constitution Act 1973. This Act also 
established the Standing Advisory Commission on Human Rights 
(SACHR), a statutory body which monitors religious and political 
discrimination in Northern Ireland. As will be apparent in the footnotes 
of this article, SACHR has taken a particular interest in the education 
system. One of their notable successes to date has been the increase in 
the level of capital funding offered to voluntary schools. Prior to 1993

90 Response by the Council for Catholic Maintained Schools to the Proposal for a 
Draft Order in Council (Hollywood, CCMS, 1989).

91 Supra rv.11.
92 For instance, they have the right to positions on the Boards of Governors of 

new controlled schools (i.e. schools which never transferred).
93 It is notable that church schools in England and Wales have not been able 

to exercise the same degree of influence.
94 Supra n.70



From Act to Order: The Metamorphosis of Education Legislation 91

the maximum available was 85%. 95 However, research commissioned 
by SACHR indicated that the reduced capital funding in voluntary 
schools may have had an impact on the curriculum and levels of 
attainment in these schools, the majority of which were Catholic.96 The 
Government responded by allowing voluntary schools to opt for full 
capital funding in return for increased Departmental representation on 
the Board of Governors.97 In this instance, significant legislative change 
was forthcoming not simply because of the religious dimension to the 
discussion. In fact, it was a long-standing and widely accepted principle 
that voluntary schools should receive less capital funding than fully 
controlled schools in return for greater autonomy and in particular, the 
freedom to pursue denominational religious education.98 The 
Government’s willingness to depart from this principle can be attributed 
to the fact that the argument was couched in terms of discrimination 
and minority rights rather than the involvement of the church perse.

Cullen has suggested that the pursuit of minority rights in education^ 
involves an attempt to achieve a balance between the two values of 
equality of opportunity and pluralism.99 The education system in 
Northern Ireland is arguably an example of the successful combination 
of the two. There are in effect two distinct education systems. Both are 
fully funded by the state which is anxious to ensure that those attending 
each system are receiving an equally good education. The Government’s 
motivation for this is apparent. The need to ensure equality is particu
larly acute in Northern Ireland because of the civil unrest which has 
afflicted the region for over thirty years. It is widely recognised that 
social provision is inextricably tied into the attainment of political 
stability and that the education system has a pivotal role to play in this.

95 Education and Libraries (NI) Order 1986, art. 116.
96 R.J. Cormack, A. Gallagher and R.D. Osborne, “Religious Affiliation and 

Educational Attainment in Northern Ireland: The Financing of Schools in 
Northern Ireland”, Annex E in the Sixteenth Report of the Standing Advisory 
Commission on Human Rights (1990-1991) (London: HMSO, 1991), 117- 
212.

97 Education (NI) Order 1993, art. 28. The concession on the membership 
of the Board of Governors is not as significant as it might appear because 
the Department will consult the Board of Governors before making 
nominations to the Board.

98 See Dunn, supra n.12, at 62-64.
99 H. Cullen, “Education Rights or Minority Rights”, International Journal of 

Law and the Family 7 (1993), 143-177.
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Thus, it is in this very different social and political context that legisla
tion which emanated from England and Wales has passed through the 
Northern Ireland legislative process and emerged looking distinctively 
different.

While the differences between the two education systems should not 
be underplayed, there are undoubtedly some lessons which a neighbour - 
ing jurisdiction can draw from the Northern Ireland experience. Of 
most significance perhaps is the impact which a well-organised minority 
can have on the process of legislative reform. The experience in 
Northern Ireland would suggest that the minority must first secure a 
foothold within the system. It will be interesting therefore to observe 
the progress of religious minority groups who wish to establish their own 
schools in England and Wales. Previous attempts by minority religions 
to win grant-aided status for their schools have been fraught with 
difficulty.100 However, in January 1998, the first two Muslim schools 
were granted public funding and, now that a precedent has been set, it 
can be anticipated that other schools will soon follow suit. As these 
schools increase in number, presumably so too will their influence 
within the system. Experience in Northern Ireland would suggest that 
religious bodies can exercise their minority rights to their advantage. 
The Catholic church in Northern Ireland has made full use of the pre- 
legislative process and threat of litigation in this regard. It was assisted 
undoubtedly by the legal framework in Northern Ireland and in 
particular by the existence of the Northern Ireland Constitution Act 
1973 and the establishment of SACHR. In England and Wales, there 
have already been arguments for changes to existing legislation on the 
basis of its potential for discrimination against minority religions.101 
However, the domestic legal process has been generally of limited use to 
those seeking to effect change.102 Instead it seems that those wishing to

100 An attempt was made in the Education (Amendment) Bill 1991 to make it 
easier for independent religious schools to receive public funding. 
However, this met with failure in the House of Lords. Interestingly, many 
of those who spoke held Northern Ireland out as an example of the dangers 
of segregated education (H.L. Debs. Vol.526, Cols. 1247-1300, 4 March 
1991).

101 One of the key areas of criticism has been the priority given to Christianity 
in the religious curriculum. However, commentators have also questioned 
the state’s failure to provide funding for non-Christian religious schools. 
Supra n.50.

102 Northern Ireland is the only part of the United Kingdom which has
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advance the rights of minorities within the education system in Great 
Britain may be better served by reliance on international human rights 
documents. 103 Although these do not usually carry an individual right 
of petition, they place the national debates in an international human 
rights context which undoubtedly works to assert pressure on govern - 
ment. What is clear from the Northern Ireland experience is that 
when the arguments are presented in the language of discrimination and 
minoiity rights, concessions can be wrought even from governments 
who seem to be committed to a particular strategy for reform.

103

legislation which prohibits discrimination on the grounds of religion 
specifically. In spite of this, arguments about freedom of religion have 
been employed successfully in Great Britain. One notable success was the 
Government agreeing to allow schools to hold non-Christian assemblies, 
bee 1 Gumper, School worship and the Education Reform Act 1988”, 
New Law Journal 139 No.6422 (Septembers, 1989), 1203-1204.
For instance, Watt and Hamilton have made a strong argument that the 
states failure to provide separate religious education for non-Christian 
c ildren is in contravention of its obligations under Article 2 of the United 
Nations Declaration on the Elimination of all Forms of Intolerance and 
Discrimination based on Religion or Belief. See supra n.51.

104 Although individual applicants can take a case to the European Court of 
Human Rights, it has been questioned whether the current jurisprudence 
o the court would sustain an application based on either Article 9 
(freedom of religion) or Article 2 of the First Protocol (the right to 
education) of the European Convention on Human Rights and 
Fundamental Freedoms See supra n.51. For this reason, the proposed 
implementation of the United Kingdom Human Rights Bill may be of 
limited assistance in this context.
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INTRODUCTION

Approximately one-fifth of all school children are expected to have special educational needs at some time in 
their school career.1 Although schools and local education authorities (LEAs) have statutory obligations to
wards all children who have special educational needs, the legislation draws a key distinction between chil
dren for whom a statement is maintained by the LEA and children for whom no statement is maintained. A 
statement is a document which records the child's needs and specifies the provision which must be arranged 
by the LEA in order to address those needs. LEAs will make and maintain a statement only in relation to 
children whose needs are particularly severe or complex. This is estimated to be necessary for approxi
mately two per cent of all school children (one in 10 of all children with special needs).2 In the other 18 per 
cent of cases (nine out of 10 children with special needs) the primary responsibility to address the child's 
needs will fall on the board of governors of the school which the child attends. The focus of this article is on 
this latter category of children - those who have special educational needs but for whom no statement is 
maintained. As a group, they clearly comprise the vast majority of children with special educational needs. 
However, the legislative provision made for them is not as extensive and, perhaps as a consequence of this, 
has received less attention than the provisions in relation to children whose needs form the subject of a 
statement. The objective of this article is to provide an analysis of the legal obligations to such children, to 
compare their treatment with that made for children for whom a statement is maintained, and to provide an 
evaluation of the legislative provision in this area. A consideration of this area is particularly timely since the 
Government has just produced a green paper detailing proposals for reform.3

Throughout the article references will be made to 'the Code of Practice'. This refers to the Code of Practice 
on the Identification and Assessment of Special Educational Needs which provides boards of governors and ’ 
LEAs with guidance on the discharge of their statutory functions in relation to children with special educa
tional needs.4

THE DISTINCTION BETWEEN 'STATEMENTED' AND 'UNSTATEMENTED' 
CHILDREN

Part IV of the Education Act 1996 sets out the statutory provision for children with special educational 
needs.5 This legislation has its roots in the 1978 report of the Warnock Committee of Enquiry into the educa
tion of handicapped children and young people.6 One of the key recommendations of the Committee was
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that 'the planning of services for children and young people should be based on the assumption that about 
one in six children at any time and up to one in five children at some time will require some form of special 
educational provision'.7 However, in recognition of the broad spectrum of special needs encompassed within 
this estimate, the Committee recommended that particular provision should be made for children with 'se
vere, complex and long-term disabilities' who were judged by their LEA to require provision not generally 
available in ordinary schools.8 The special provision for such children was to be based on a system of as
sessment and recording which would produce 'a detailed profile of their needs prepared by a multi
professional team'.9 When the Warnock Committee's recommendations were translated into legislation in the 
form of the Education Act 1981, the records of special educational needs were termed 'statements' and, in 
line with the Committee's recommendations, children were only issued with statements when their needs 
were so severe as to necessitate provision not normally available to ordinary schools.

The Warnock Committee's recommendations in relation to the needs of the other 18 per cent of children with 
less severe difficulties were of a more general nature. Instead of a formal record of special needs, it was rec
ommended that all children should have a personal folder containing records of their progress.10 However, 
the report does not make it clear why the Committee considered that there should be separate procedures 
for dealing with children with the most severe learning difficulties. The report states simply that the formal 
recording system was necessary in order to 'safeguard' their interests.11 One possible justification stems from 
the policy intention that as many children as possible with statements would be educated in mainstream 
schools.12 It might be presumed that there was a concern that the needs of those children should be specifi
cally identified and recorded given that it had been officially recognised that the schools they would be at
tending would not have the resources to meet their needs and would require extra assistance from the LEA. 
In any event, the subsequent legislation followed the Committee's recommendation in this respect, thus em
bedding a distinction between children whose needs could be met from the resources normally available in 
mainstream schools and children whose needs could not. In effect the difference between the 'statemented' 
and the 'unstatemented' has become the key distinction in special educational needs. However 'unstate- 
mented1 children are not readily identifiable either at law or in practice. For the purposes of this article, the 
term 'unstatemented' refers to those children who are considered to have special educational needs under 
section 312(1) of the Education Act 1996 but who are not the subject of a statement under section 324(1). 
Thus the identification of a child as 'unstatemented' involves a two-stage test: first, to assess whether the 
child falls within the definition of special education needs; and, secondly to assess whether those needs are 
such as to require a legal statement. If they do not, the child might be described as 'unstatemented1.

DEFINING CHILDREN WITH ’SPECIAL EDUCATIONAL NEEDS'

A child is considered to have special educational needs if 'he has a learning difficulty which calls for special 
educational provision to be made for him'.13 A child of school age will be considered to have a learning diffi
culty if he or she has a significantly greater difficulty in learning than the majority of children his age or has a 
disability which either prevents or hinders him from making use of the educational facilities of a kind gener
ally provided in schools for children of his age.14 The broad nature of this definition means that it can apply to 
children in a wide range of circumstances. In particular, it is not limited to those who have physical or mental 
disabilities but covers children who are not developing at a similar rate to other children of their age.15 The 
second limb of the special educational needs test is that the child's learning difficulty calls for special educa
tional provision to be made for him. A child may have learning difficulties but may not require any special 
provision to assist him. Special educational provision is defined as educational provision which is 'additional 
to, or otherwise different from, the educational provision made generally for children of his age'.16 In the High 
Court, Taylor J stated that 'the phrase "made generally for children of his age" means provided to the general 
run of normal children, to the normal majority'. 7 He rejected the argument that for provision to be special 
educational provision it would have to be unavailable generally in ordinary schools. On this basis the correct 
test appears to be whether ordinary children need this form of educational provision and not whether ordi
nary schools provide it. For example, a child whose reading ability is below that of his or her peers may be 
considered to require special educational provision even though most schools have a remedial reading class. 
The definition places the focus on the child's ability relative to other children of the same age and not on what 
is actually available in schools. In practice however, the two will be related, because school provision will 
inevitably mirror the actual needs of the majority of children.
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The definition of special educational needs covers children whose difficulties var both in their nature and 
their degree. For example, it includes children whose difficulties range from moorate problems with reading 
to profound deafness and severe mental disability. In terms of the nature of tearing difficulties covered, the 
Code of Practice envisages seven categories: low educational attainment; specie learning difficulties such 
as dyslexia and dyscalcula; emotional and behavioural difficulty; physical disabity; hearing impairment; vis
ual impairment; and learning problems arising from illnesses (such as epilepsy, sthma or cystic fybrosis).18 
However, within each of these categories it is anticipated that there may be a wie variation in the degree of 
difficulty experienced. For example, the category 'emotional and behavioural difculties' includes children 
who are 'withdrawn and lack confidence' as well as children who are 'bizarre, obessive, violent or severely 
disruptive'.19 Since it is recognised that the term 'special educational needs' emtaces one-fifth of the school 
population, it is clear that the children who fall within the scope of the definition ray differ considerably in the 
degree of assistance they require. The legislation acknowledges this by distingurhing those children who 
are affected most severely - a distinction made through the statementing proceare.

Children who have statements

A 'statement' is a document which sets out a child's special educational needs ad details the provision 
which must be made in order to meet those needs. LEAs are not under a duty tonake a statement for every 
child who has special educational needs.20 The legislation gives LEAs a broad dreretion to determine 
whether 'it is necessary for the authority to determine the special educational pre/ision which any learning 
difficulty he may have calls for'.21 Whereas it was suggested above that the assssment of special educa
tional needs is not dependent upon what is available in ordinary schools, this is ot true of the statementing 
process. In practice an LEA will only make and maintain a statement when it coniders that it should make 
arrangements for the child's needs, and that will normally only be the case when the child's needs cannot be 
met from the resources available to ordinary schools.22 In a judgment of the HigtCourt, Dillon J described 
the position in relation to statements as follows: 'The issue of a statement is an idication that the authority 
accept that the child's needs are such as to require their intervention to secure pnvision which is not nor
mally available in ordinary schools in the area'.23 This is re-emphasised in the Cde of Practice which states 
that the 'main ground' for making a statement is where all the special educationaprovision necessary to 
meet the child's needs cannot reasonably be provided within the resources normlly available to mainstream 
schools in the area.24 In this respect, it is worth noting that school budgets contai an element specifically for 
the provision of special educational needs.25 It is only where the provision requird by a child exceeds the 
resources the school can be expected to provide that the LEA will consider makig a statement. It should be 
stressed that this does not necessarily mean that the child will be educated in a oecial school. Where pos
sible, statemented children are educated in mainstream schools with additional asistance from the LEA.
The Code of Practice suggests that a statement might be appropriate where the nild needs any of the fol
lowing forms of assistance: regular direct support by a specialist teacher; daily inividual support from a non
teaching assistant; a significant piece of equipment such as a closed circuit televiion or computer; a major 
building adaptation such as the installation of a lift; or the regular involvement of on-educational agencies.26 
These latter types of provision will usually be required only by children with the mst severe or possibly un
usual learning difficulties.

'Unstatemented' children

'Unstatemented' children are sandwiched between two imprecise legal boundarie: the definition of special 
educational needs under section 312(1) of the Education Act 1996 and the decisin to statement under sec
tion 324(1). There is no specific test for determining when children with special neds should not have 
statements, simply a test for determining those whose needs merit a statement, ad this test is essentially 
based on resources. A child will not be statemented if the LEA does not consider necessary to take statu
tory responsibility for the child's needs. It has been seen that an LEA will not undetake such responsibility if 
it considers that the child's needs can be met from the resources available to ordiary schools. However, this 
is not a conscious decision which is taken in relation to every child with special eacational needs. In prac
tice, children are identified either by health visitors during routine checks prior to aending school or by their 
teachers in the classroom. The decision as to whether or not a statement should b issued will come into
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play only when a child's needs are particularly severe and the LEA undertakes statutory assessment with a 
view to making a statement. In fact, the LEA can refuse to provide a formal assssment if it does not con
sider it necessary to undertake responsibility for the child.2' Thus only children 'hose difficulties come close 
to the statementing borderline will have their needs considered in the context osection 324(1) of the 1996 
Act.

The decision to statement is the most crucial decision which may be taken in reation to a child with special 
educational needs. However, in spite of the significance of this hurdle, it does rot form part of any precise 
legal formulation - an omission which has been the subject of criticism. For instnce, when the Education Act 
1981 first introduced the concept of statementing, Hannon commented that 'LEiS will be able to "draw the 
line" between the "statemented" and the "unstatemented" where they please, h attempt has been made in 
the legislation to establish national standards for the quality or extent of provisio to be made, and the dis
parities are likely to continue’.28 Her prediction was justified. In 1992 a national udit found a wide disparity in 
the percentage of statements made by different LEAs.29 This inconsistency didiot in itself provide a valid 
basis for legal challenge;30 however, there is no doubt that it contributed to a hih level of parental dissatis
faction. Although the guidance outlined in the Code of Practice goes some distnce towards achieving a 
greater degree of consistency in the decision-making process, LEAs still have onsiderable discretion in de
termining which children will be statemented and which will not.

If, as current practice, the Code of Practice and reported decisions suggest, thrtest for making a statement 
is whether or not a mainstream school has - or rather should have, as the test opears to be objective not 
subjective - the resources to make appropriate provision, it would be a simple ratter for the legislation to say 
so. This is not to suggest that a specific statutory test would quieten parental disatisfaction where a decision 
is made not to statement; it would simply give parents a clearer idea of the bas» of the decision. It would be 
even more desirable if the Education Act 1996, like the Code of Practice, wereo go a step further and spec
ify the factors which would be taken into account in determining whether a maistream school could secure 
the provision called for. This is an option being considered currently by the Goernment. The recent green 
paper on special educational needs has queried whether there is a need to dehe national criteria for the 
making of statements.31 In fact the absence of specific information as to the caabilities of mainstream 
schools was first highlighted in the Warnock Report.32 The Committee specificdy recommended that there 
should be regulations setting out the ‘resources deemed to be not generally avilable in county and voluntary 
schools'.33 Twenty years on, parents may still be uncertain as to what they can easonably expect their 
child's mainstream school to provide. The Audit Commission saw no reason wl/ more detailed information 
could not be given in the legislation.34 Moreover, the fact that so much hinges n the outcome of the decision 
serves to advance the case for a greater level of transparency. The decision tomake a statement is possibly 
the most important educational decision which may be taken in relation to a chd with special needs. Parents 
who are seeking to get the best provision possible for their child may equate tht with the issue of a state
ment, and will inevitably be disappointed if the LEA refuses to make a statemet. The Code of Practice itself 
recognises that a decision not to make a statement may be construed by parers as a denial of extra re
sources for their child.35 The Code suggests that LEAs could reassure parents>y making them aware of the 
fact that all schools have resources to meet special educational needs. Howevr, as Harris observes, 'The 
fact that the parent is dissatisfied in the first place is no doubt the result of his c her perception that the pro
vision within the school has not been adequate'.36

STATUTORY OBLIGATIONS TOWARDS CHILDREN WITHOUT STATE
MENTS

Children who have special educational needs but for whom no statement is maitained will normally be at
tending mainstream schools. The legislation places some general duties on thi boards of governors of the 
schools which these children attend. For example the board of governors of evry grant-aided school must 
publish a policy on special educational needs and report on such matters in itsannual report to parents.37 
Boards of governors also have certain specific obligations in relation to individul children who have special 
educational needs. First, the board of governors is under a duty to ensure thatie child's needs are made 
known to all those who teach him or her.38 Most significantly, the board is unde a duty to use its best en
deavours to secure that registered pupils with special needs are receiving the oecial educational provision
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which their learning difficulty calls for.39 This may mean providing the child with 3 classroom assistant or with 
remedial teaching. This duty is not qualified by a clause prevalent in other areas of education law making the 
performance of a particular duty conditional upon compatibility with the efficient sducation of other children at 
the school and the efficient use of resources. 0 Such a qualification would arguaaly be inappropriate - if a 
school cannot make appropriate provision from its existing resources the argurrent could be advanced that a 
statement should have been made in the first place, thus transferring responsibiity for the child's educational 
provision to the LEA. However, the duty of the board is not an absolute duty; it i: required only to 'use its best 
endeavours' to secure suitable provision. In a House of Lords' debate on the draft legislation this phrase was 
described as 'a powerful duty', and interpreted by the Baroness Blatch as meanng that 'governors must do 
everything that they possibly can to secure the provision'.41 Insofar as this gives the impression that boards 
are all but compelled to secure appropriate provision, it is probably an overly geierous interpretation of the 
extent of the obligation. The phrase 'best endeavours' inevitably allows some scope for argument as to what 
it is realistic to expect a board of governors to provide, since the governors can do only as much as their re
sources permit. Finally, the school is responsible for ensuring that the child engages in the activities of the 
school alongside those who do not have special needs.42 This provision is desicned to encourage maximum 
integration; however, it applies only insofar as such integration is 'reasonably practicable' and compatible 
with the efficient use of resources and the provision of efficient education for the other children at the school.

When the legal provisions on special educational needs were proposed in 198C the Government stated that 
children with special educational needs who were not subject to a statement shiuld be 'indistinguishable in 
law from the majority of the school population'.43 This is no longer the case; boads of governors now clearly 
have legal responsibilities to these children which are over and above the stancard statutory rights afforded 
to other children. However, a marked difference in provision between the statenented and the unstate- 
mented persists. One of the most significant consequences for children who do not have a statement is that 
the LEA has no specific statutory responsibility towards them. In R v Secretary if State for Education and 
Science and Another ex parte Lashford,44 having described the LEA's responsikilities in relation to children 
with statements, the Court of Appeal observed that there was a 'marked dispariy' between the two catego
ries of children. The court went on to point out that, in the case of children withojt statements, 'the authority 
will have no specific continuing duty regarding the special educational provision being made for that particu
lar child, even though he is a child who has special educational needs'.45

In contrast, children whose needs form the subject of a statement enter a different legal dimension. Although 
the statement does not have any legal effect in itself, statements were always irtended to have 'special legal 
status'.46 This status is derived mainly from the legal consequences which ensue once a statement is made.
If an LEA decides to maintain a statement, a number of statutory responsibilities - described by Nicholls LJ 
as 'an elaborate array of provisions'47 - follow.

First, the LEA is required to use a specific statutory procedure for determining tke content of the statement.48 
The process commences with the issue of a proposed statement. Parents are tken given fixed opportunities 
to express a preference as to the school they wish their child to attend and to make other representations 
about the assessment of the child’s needs or the provision to be made in the stdement. Secondly, and per
haps most significantly, once a statement is made the LEA is required to arrang? the special educational 
provision indicated in the statement.49 The locus of responsibility for the child shfts from the school to the 
LEA. In fact, even where the educational provision specified in the statement is o be provided in a main
stream school, the LEA is under an obligation to ensure that the school makes he appropriate provision.50 
The only situation in which the LEA's obligation to arrange the provision specified in the statement does not 
apply is where suitable arrangements have been made by the child's parents. Tiirdly, the statement must be 
reviewed annually, at which times the child's parents will once again have a rigkt to make representations.51 
Finally, since 1994 the parents of a child for whom a statement is maintained hare a right to appeal to the 
Special Educational Needs Tribunal (SENT) - an independent body - in a range of circumstances. Parents 
can use this procedure to challenge the following: a decision to make a statemeit; a decision to stop main
taining a statement; the choice of school in the statement; a decision not to conduct a further assessment of 
the child's needs; a decision to amend the statement; and a decision not to amend a statement. Parents 
have the right to be represented at the hearings of the SENT.52

Thus the legal consequence of making a statement is not simply an indicator of he location of legal respon
sibility. The statement itself provides a passport to a series of statutory rights wfich are designed to achieve
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appropriate provision, prompt resolution of the issues and parental involvemenlthe decision-making proc
ess. The provision for determining and providing for the educational needs of clren who do not have a 
statement stands in marked contrast to this. Instead of a series of statutory righand obligations, the detail 
of the procedures to be followed is determined by the Code of Practice which, iill be seen, does not in it
self have binding legal force.

THE CODE OF PRACTICE IN MAINSTREAM SCHOOL

The Code of Practice sets out detailed guidance on the procedures which scho should follow when de
termining what provision should be made for all pupils with special needs. The damental principles under
lying the recommended process include the following: the needs of all pupils wispecial needs should be 
addressed; there should be the greatest possible access to a broad and balanccurriculum; children 
should, where possible, be educated in mainstream schools alongside their pec and decisions should be 
taken in partnership with parents.53 The Code outlines five stages for the assesent and provision of chil
dren with special needs, the first three of which are school-based and relate tnildren for whom no state
ment is maintained. The stages are distinguished from one another by the degrof intervention on the part 
of the school. Stage one applies when children are identified and initial action isken by their teacher. At 
Stage two, the school's special educational needs coordinator (SENCo) takes nonsibility for coordinating 
the child’s special educational provision. At Stage three the teachers and the SCo are supported by ex
ternal specialists. Stages two and three should cover most children with speciaseds being educated in 
mainstream schools. The Code recommends that at each of these stages the SCo should produce an 
'individual education plan',55 which should include details of the following: the n<e of the child's learning 
difficulties; the special educational provision to be provided including the staff irlved, the frequency of sup
port and specific activities or equipment; help to be given by parents at home; lets to be achieved; pas
toral care or medical requirements; monitoring and assessment arrangements; J review arrangements. At 
Stage three further emphasis is placed on the targets to be achieved within speed periods; the Code rec
ommends special assessment arrangements for the targets, which may be carr out by external special
ists.56 Stages four and five relate to the statutory assessment and statementingjcedures respectively.

The guidance given in the Code is sensible and practical. There is no doubt thaschools adhere to it, there 
will be an improvement in the provision made for children without statements iniinstream schools. Indeed, 
preliminary indications regarding the implementation of the Code in mainstreamhools are positive.57 How
ever, the Code itself does not have the force of law; the legislation states that it all be the duty of LEAs and 
boards of governors 'to have regard to the provisions of the Code'.58 In Parliarm the significance of the 
Code was described as follows:

'By law, those who must have regard to the Code cannot ignore it. If they do so, they will bibreach of a duty. They 
do not, however, have to follow the Code to the letter and in every particular. But any depas from the Code will be 
challenged, require justification to parents in the first instance and then, depending on the umstances, to the Secre
tary of State if the matter at issue is the subject of an appeal.'59

The importance of complying with the Code is intended to be reinforced by the f that the SENT is required 
to have regard to any provisions of the Code which appear to it to be relevant oopeal.60 However, this is 
of little value to the parents of children without statements who have very limiteqhts to appeal to the tribu
nal, an issue which is considered later in this article.

A further difficulty with the Code of Practice is that it focuses on the procedures identification, assessment 
and review, but is not specific about the nature of the provision which should berde for children without 
statements. Parents have no entitlement to any form of written document which :s out the nature of the 
provision the board of governors intends to provide. Whilst individual education ns suggested by the Code 
of Practice do cover these issues, the plans are drawn up by the school for the :ool. Parents' views may 
be taken into account in determining the content of the plan but, otherwise, pare have no particular prop
erty in them. There is a very real danger that individual education plans may refl what the school is cur
rently doing rather than what the child's needs require. The Government is lookiat ways to increase pa-
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rental assurances in this area. One of its proposals is the introduction of a contract (likened to an 'enhanced' 
individual education plan) between the school and parents of children who are at Stage three of the special 
educational needs procedures.61 It is submitted that the parents of all children with special educational needs 
would benefit from a formal record of the provision which is required to meet their child's needs. The idea of 
a school/parent contract was suggested previously by the Select Committee on Education.62 The benefits are 
apparent - parents will have a clear record of their child's needs and the provision required to meet those 
needs. This will allow them to measure whether the actual provision being made by the school is adequate. 
When all is well, they will be reassured. When provision falls below what they have been led to expect, they 
will be armed with the information they need to substantiate a complaint. How, then, would these contracts 
differ from the current statement? The main distinction between such documents and existing statements 
would still be the body which is deemed to have responsibility for ensuring that appropriate provision is made 
- the LEA or the board of governors. It is possible to envisage a system where both statements are main
tained by LEAs, and less formal 'statements' are maintained by boards of governors. A further difference 
would be that many of the procedures involved in the existing statementing process could be dispensed with 
in relation to any 'statements' or 'contracts' maintained by boards of governors.

AVENUES OF REDRESS FOR DISSATISFIED PARENTS

The legislation does not provide the parents of non-statemented children with a specific right of appeal if they 
are dissatisfied with the provision being made for their child. When this general lack of accountability towards 
children without statements was queried by the House of Commons Select Committee on Education, the 
Department for Education argued that procedures existed for ensuring proper provision;63 in particular, it 
pointed to the fact that schools are required to have a policy on special education and report on that policy at 
annual parents meetings, and that schools would be inspected every four years.64 The Select Committee on 
Education was not satisfied with the Department's response; it considered that annual meetings were too 
sparsely attended and inspections too infrequent to have a significant impact on the level of accountability.65 
Moreover, the general nature of both annual meetings and inspections is unlikely to be of significant benefit 
to a parent with a grievance about the treatment of an individual child. However, in spite of this lack of a des
ignated means of challenging decisions about children without statements, there are a number of alternative 
strategies a dissatisfied parent might adopt.

The obvious way to effect change would be to attempt to get the child statemented. First, parents have a 
right to appeal to the SENT if they think that their child should be the subject of a statement and the LEA has 
refused to make a statement.66 Schools themselves may also welcome and support attempts to have a child 
statemented given the beneficial resource implications if the LEA assumes responsibility.6' However, in most 
cases there will be little prospect of a statement being made; instead, an appeal against a refusal to issue a 
statement may - along with a request for a formal assessment of the child's needs - have more value as a 
tactical move since the information gathered in the assessment process may inform and, perhaps, exert sub
tle pressure on a school in relation to the educational provision which should be made. Secondly, parents 
have a general right to refer a matter to the Secretary of State where an LEA or board of governors has 
acted unreasonably or failed to discharge its statutory functions.68 This was suggested by the Department for 
Education when questioned by the Select Committee on Education about accountability for children without 
statements.69 Thirdly, there may be a possibility of an action for judicial review if the board of governors has 
acted illegally, unreasonably or unfairly. The success of such an action, however, will be hindered by the 
broad scope of the statutory obligations towards children who are not the subject of a statement.70 In any 
case, the judicial review process is unlikely to lead to a prompt resolution of the issues, which is probably the 
primary objective for parents of children in this situation. Finally, the parents could begin proceedings for 
negligence, an option which is increasingly likely since the House of Lords' decision in X v Bedfordshire 
County Council.'' In that case, two of the applicants were adults whose learning difficulties had not been di
agnosed and provided for when they were at school - in effect they were unstatemented children. The House 
of Lords accepted that there was a common law duty of care to identify and make suitable provision for chil
dren in such circumstances.72 However, the limitations of such an action are clear - apart from the cost and 
delay, one can only sue for damages when some damage has been done, and the primary objective of most 
parents is to secure the provision their child needs before he or she suffers any educational disadvantage.
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Tortious actions may result in compensation, but it is in the interest of all the parties that appropriate reme
dial action is taken to avoid the need for compensation.

It would be desirable if parents were to have a means of receiving a prompt, independent assessment as to 
whether the provision being made for their child is appropriate. The obvious choice for this in many ways is 
the existing SENT, which would certainly have the expertise to deal with such queries. Yet one wonders 
whether the use of the tribunal in these cases would be using a 'sledgehammer to crack a nut'. The tribunal 
operates nationally with a legally qualified chairperson and specialised panel. To apply this level of expertise 
to the bulk of the decisions currently taken by boards of governors would seem to be an unnecessary use of 
resources. Instead, a lower level of appeal tribunal, such as those currently operated by LEAs for admis
sions, expulsions and curriculum complaints, would probably be adequate.73 Whilst the existing tribunals 
have been criticised for their lack of independence and inconsistent decisions,74 parents may prefer an im
perfect right of appeal than none at all. Alternatively, disputes of this sort could lend themselves to resolution 
through formal arbitration or conciliation procedures. The Government is considering whether to require 
LEAs to offer parents a conciliation meeting at key decision points.75 At this stage the proposal appears to be 
limited to situations where there is an existing right of appeal to the SENT. It would be useful if the proposal 
could be extended to cover disputes about the provision being made for unstatemented children generally. 
Forms of alternative dispute resolution are particularly worthy of consideration in this context given the em
phasis on partnership between parents and school. Moreover, while arbitration and conciliation procedures 
fall short of an independent right of appeal, they would still do much to fill the existing gap by giving parents 
an independent place in which they can have their voices heard. It is clear that something is needed to reas
sure parents and to help to stem the rising tide of litigation in this area, whilst at the same time contributing to 
improved provision for the children concerned.

RESOURCES

The needs of the children at the lower end of the special educational needs spectrum are widely removed 
from those at the top. It seems entirely reasonable that children with particularly severe needs receive more 
specific and detailed assistance. It is also logical that the same level of legal intervention is not necessary for 
all children with special needs. If a child has moderate reading difficulties, his or her needs can be met with
out involving external specialists and without calling his or her parents to make representations at specially 
constituted hearings. This would not just be unnecessary but wasteful. The more resources used for proce
dures, the less will be available for the provision of education itself. However, while accepting that all special 
needs children should not be the subject of the current statementing procedure, the issue remains whether 
current provision for children without statements is wholly satisfactory.

The broad scope of section 317(1)(a) of the Education Act 1996 - the duty on boards of governors to use 
their 'best endeavours' to ensure appropriate provision - is designed to encompass the wide-ranging needs 
of the children for whom they will have to provide. However, the child's needs are not the only consideration; 
the Code recognises that decisions must be taken in the light of the particular circumstances of the school, 
including 'their phase, organisation, size, location and pupil population', as well as 'their policy for the alloca
tion of resources to pupils with special educational needs'.76 However necessary the breadth of the board of 
governors' discretion might be, there is little doubt that it has the potential to dilute the obligations which 
boards assume for individual children. Although all schools have specific elements of their budgets allocated 
for special educational needs, they have a wide discretion as to how that money should be spent in relation 
to individual children.77 It seems that some schools may be failing to provide children with the educational 
provision they require because they are not earmarking a sufficient element of their delegated budgets for 
special educational needs.78 Moreover, once allocated there is little supervision of how this money is actually 
spent. Boards of governors are required to publish their policy on special educational needs and to provide 
details in the annual report on the effectiveness of that policy.79 However, there is no system of accountability 
to the individual child. The House of Commons Select Committee on Education has described the problems 
which may ensue as follows: 'The situation may arise where the school states it does not have the necessary 
resources for additional support for a child, but the LEA is satisfied that it allocated sufficient funding to the 
school. Parents may be caught in arguments between schools and LEAs about funding and responsibili
ties'.80 Moreover, apart from attempting to get their child statemented, there is little parents can do to secure
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additional funding for their child. In particular, there is no designated way in which they may challenge the 
way in which governors decide to apply their special educational needs budget. The best that parents can 
hope to achieve is to keep up pressure on the school so that it applies some of its resources to meet their 
child's needs - a strategy which may be hampered by the lack of an agreed record of the child's needs.

The position of unstatemented children can again be contrasted with children for whom a statement is main
tained. If a statemented child is being educated in a mainstream school, the LEA will allocate the school a 
specific sum of money to meet the child's needs. This money is effectively 'ring-fenced' and must be used 
exclusively on provision for the individual child. It is difficult to imagine a similar system working for children 
without statements since it would be impractical to have an individual budget allocation for every child with 
special needs. However, the discretion given to schools leaves the system open to misuse. Given that 
schools are already hard-pressed to meet their general budgetary commitments, there may be a temptation 
to apply special needs money to cover other, more basic expenses which may not otherwise be met.

The Government has recognised the ongoing concerns about funding and is seeking ways of improving both 
the systems for allocating and monitoring special needs resources.81 Consideration is being given to the 
possibility of LEAs retaining some of the funding which is used to support children at Stages one to three (ie 
the unstatemented). At the same time, it is envisaged that LEAs will have an important role in monitoring the 
use of delegated funding in schools. While these proposals are welcome, it is submitted that parents them
selves are perhaps in the best position to ensure that resources are being applied appropriately on the 
ground. The three reforms suggested earlier in this article will help them to do this: define the provision which 
it is reasonable to expect a mainstream school to provide, give parents a legal right to a document which 
states what their child needs, and give them an effective means of complaint if the provision being made fall 
short of this. Each of these would go some way to ensuring that special educational needs money is actually 
spent meeting special educational needs.

CONCLUSION

The legislative provision for children with special educational needs has been transformed since the early 
1980s. Although the improvement in mainstream schools for children with less severe difficulties has been 
significant, there is still room for progress. At this point in time, there appears to be a reasonable prospect of 
reform. As identified earlier, the Government's green paper on special educational needs contains a number 
of promising proposals.82 While these are currently extremely broad, the commitment to change is apparent. 
Moreover, while the green paper does not address the needs of the unstatemented exclusively, it is to be 
hoped that new legislation will take account of their specific needs in the areas discussed previously. Special 
educational needs legislation is in need of a general review. However, the case for ensuring that children 
without statements are effectively educated is becoming increasingly compelling.

It is widely accepted that children with low educational attainment can have a negative impact on the quality 
of the education for the other children in the classroom. A teacher may spend a disproportionate amount of 
time giving a child with learning problems extra attention or dealing with the disruption that can be caused by 
a child whose attention has not been engaged by material which is outside his or her intellectual scope. 
Some of the more extreme difficulties that can arise have been highlighted by the media in high profile cases 
involving individual children.83

The difficulty for schools lies in finding the resources to meet each child's needs from budgets which are 
usually already under strain. Decisions concerning the provision to be made for children with special educa
tional needs are inextricably linked to the financial constraints under which schools operate. However, there 
is an increasing recognition that targeting resources at this particular group of children may be cost effective 
in the long term. Although it has not committed itself to increased funding for schools in this area, the Gov
ernment's green paper proceeds on the assumption that early intervention will reduce the pressure on re
sources ultimately.84 This is supported by evidence from the USA which suggests that intensive, early inter
vention is much less expensive than long-term special needs provision.85 Moreover, more effective proce
dures for identifying and meeting special educational needs may also save money by protecting the educa
tion system from the expensive tortious litigation which may be on the increase following the House of Lords' 
decision in X v Bedfordshire County Council.86
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Finally, some account must be taken of the long-term effects for society if we fail properly to address the 
educational difficulties faced by children with less severe learning difficulties. Many of the children whose 
needs are severe enough to merit a statement will never be expected to lead an ordinary working life. When 
they cease to be of school age, their needs may continue to be met through the social security system and 
social services. In contrast, the children with special needs who are not statemented will be expected to 
leave school and integrate into society. One of the difficulties they face is that poor educational attainment 
can be quickly followed by unemployment which, in turn, is linked to an array of other social ills including 
poverty, ill-health and crime.87 For these reasons, it seems very short-sighted to deny such children extra 
resources at a critical point in their development. It is not only in the interests of the individual child that their 
educational needs are identified and properly addressed, but also their classmates and society at large. An 
effective way of ensuring that each child is given the opportunity to develop to the best of his or her ability is 
to increase parental rights in the decision-making process, since parents alone are the people who are most 
likely to be motivated to ensure that their children receive the help they need.

1 This figure originated in the report of the Warnock Committee, Committee of Enquiry into the Education of Handicapped 
Children and Young People (1978) Cmnd 7212, at para 3.15, and is now the official estimate for children with special educa
tional needs (see n 2 below).

2 The estimated percentages of children with special educational needs do not have a statistical basis. However, the figures 
are officially recognised by the Department for Education (DFE). See, for example, DEE, Code of Practice on the Identification 
and Assessment of Special Educational Needs (HMSO, 1994), at para 2.2. In fact, the actual number of children with state
ments is close to 3 per cent. See n 3, below, at p 12.

3 DfEE, Excellence for All Children - Meeting Special Educational Needs (1996) Cm 3785.

4 Op cit, n 2. The Code was issued by the DFE in 1994 pursuant to s 157 of the Education Act 1993. This provision is now 
contained in Education Act 1996, s 313.
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INTRODUCTION

The rights which children enjoy in the context of education are often categoriseee ways - rights ‘to’ 
education; rights ‘through’ education and rights ‘in’ education. The right to ea is contained in the 
Universal Declaration on Human Rights, the International Covenant on Economic and Cultural Rights, 
the European Convention on Human Rights (ECHR) and the Convention on the Ri the Child (CRC). In 
addition, there is a specific international covenant - the UNESCO Conventionst Discrimination in 
Education - which prohibits discrimination in access to education. Rights ‘tl education (focusing 
primarily on what should be gained in the educational process) can be inferre the general right to 
education but are also explicitly documented in Article 29 of the CRC which proviciderable detail on the 
aims of education. This has been further amplified by the Committee on the Righ; Child in its General 
Comment No. 1 (Committee on the Rights of the Child, 2001). Finally, there are) rights which are not 
exclusive to education but which are often significant in an educational context. T;lude children's rights 
to privacy (Art. 17), protection from abuse (Art. 23) freedom of expression (Art.eedom of conscience 
(Art. 18) and to have their views given due weight in all matters affecting them (Art

For the purposes of this chapter, the analysis of children’s rights is divided into six css:

• Access to education
• Equality and non-discrimination
• The aims of education
• Protection from abus
• Participation in decision-making
• Religious segregation and the impact of the conflict.

The education system in N1 has many positive features. A recent survey indicates to of pupils like school 
(N1SRA, 2004). Most children consider that it is a place where they learn thingire important to them 
(93%); that they have learned things which are useful to them (94%); and which Ip them in their adult 
lives (91%) (ibid.). Moreover, the proficiency in reading, mathematical and sciemracy of young people 
in N1 compares well with young people of the same age in other countries world-vdl et al., 2002). There 
are very high levels of attainment at secondary level and these have improved si;tly in recent years. In 
2002/3 59% of pupils achieved five or more good GCSEs (e.g. grade C and abovoared with a figure of 
35% in 1986/7. In addition, only 4% of school-leavers achieved no GCSEs in 1. However, there are 
marked differences in the experience of pupils in the different sectors. The key eristic of attainment in 
the system is that pupils in grammar schools generally have high levels of atta while the pattern in 
secondary schools is much more varied, with a long tail of low achieving schools ars.

In recent years there have been several major reform initiatives which are aimed ting that the education 
system is more equitable and that it offers children and young people an educatich is relevant to their 
needs. Two are particularly significant:

• The Post-Primary Review process which has resulted in a decision to end selen ability as a criterion 
for entry into post-primary schools.

• The Reviews of the Primary and Post-Primary Curricula.

There are also current consultations/reviews/pilots in the following areas: Special Enal Needs legislation; 
School Exclusions; School Transport; Pre-School Provision; the Common Fundingla; Further Education; 
the Enriched Curriculum for Primary Schools and School Counselling. This researconducted against this 
back-drop of review, consultation and pilot. Many interviewees expressed optimisr the proposed changes 
and satisfaction that children’s rights and interests were frequently a driving faithe reform processes. 
Equally, the scale of change and, in certain instances, the lack of certainty abouoposals has created a 
certain amount of anxiety in the sector. Moreover, some interviewees expressedn about the delays in 
effecting change, observing that this was unfair to those children who are current!)system and who have 
only one bite at the cherry. The following analysis of the state of children’s rightstnd through education 
must be viewed in this wider context of consultation and proposed change.
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SECTION 1: ACCESS TO EDUCATION

States Parties recognize the right of the child to education, and with a view to achieving this right progressively 
and on the basis of equal opportunity, they shall, in particular: (a) Make primary education compulsory and 
available free to all; (b) Encourage the development of different forms of secondary education, including 
general and vocational education, make them available and accessible to every child, and take appropriate 
measures such as the introduction of free education and offering financial assistance in case of need (Art 28 
CRC).

There is a variety of concerns about children’s access to education and/or the ability of schools to deliver 
effective education in certain sectors. The key issues are as follows:

SCHOOL PROVISION AND FUNDING

The Department of Education (DE) has a statutory obligation to promote the education of the people of Northern 
Ireland (NI). Education and Library Boards (ELBs) are required to “contribute towards the spiritual, moral, 
mental and physical development of the community” by securing that “efficient education...is available to meet 
the needs of its area”1. DE has responsibility for deciding which schools receive public funding and how that 
funding shall be allocated (Lundy, 2000: 45-54). The children we spoke to did not raise direct concerns about 
funding. However, a number of them criticised the state of school buildings and facilities. Some of their 
comments included:

"Why con we not get a new school and better security? The children from other schools walk through our 
school grounds and drink and break windows and our school has to pay for them, not the government" (Girl, 
aged 14).

”Our school is so rundown and really unhygienic but the government won't give us a new school and it's not 
fair" (Girl, aged 14).

"The heating is never put on in the morning when it is needed, it is put on in the evening when it isn't needed 
plus the ceiling in the History mobile leaks right above my table and it's been like this for years. The yard 
is also very dirty and when it rains our shoes and uniform get very dirty" (Boy, aged 14).

1 Education and Libraries (NI) Order 1986, Art.5.
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The key concerns relating to school provision which emerged in interviews with the key professionals were as 
follows:

• School finance: There are currently seven different formulae in operation for recurrent school 
expenditure under the Local Management of Schools (LMS) system: one in each of the 5 ELBs, one for 
Grant-Maintained Integrated (GMI) schools and one for voluntary grammar schools. In 2001 DE 
launched a consultation on the introduction of a Common Funding Formula for all schools. This was 
positively received for the most part. However, a number of those interviewed as part of this research 
expressed concern about the ongoing delay in implementing reform. Since the interviews took place, 
the DE has launched a new consultation on a Common Funding Scheme (DE, 2004b). The objectives 
of the proposed reforms in the 2004 Consultation include: ensuring that all schools are funded on the 
same basis; narrowing the funding differential between primary and post-primary schools; and targeting 
resources in such a way as to mitigate the effects of social deprivation. It is proposed that the New TSN 
proportion of funding will be based on a combination of (a) a Social Deprivation element determined 
through Free School Meal entitlement and (b) a Special Educational Needs element determined through 
pupils’ results in Key Stage Assessments. Interviewees expressed concern that providing extra funding 
to schools with poor Key Stage Assessments created a disincentive for schools to improve. DE has 
issued an equality impact assessment which indicates how it proposes to address the concerns which 
were expressed about specific aspects of the 2001 proposals.

• Integrated schools: DE has a statutory obligation to encourage and facilitate the development of 
integrated education.2 The Belfast Agreement, ‘A Shared Future’ and the Programme for Government 
all made commitments to increasing the number of integrated schools. However, only around 5% of 
pupils attend integrated schools. The low level of integration has been the subject of adverse comment 
by both the Committee on the Rights of the Child (UN, 2002: 12) and the UN Special Rapporteur on the 
Right to Education (UN, 2003). There is an unmet demand for places. Approximately 800 children are 
turned away from integrated schools each year and these children are unlikely to find a place in any 
other integrated schools. There are still areas in NI where children cannot access integrated education 
or cannot attend an integrated post-primary school. Under current arrangements, the two main routes 
for the development of the integrated sector lie in the opening of entirely new schools, usually 
following the initiative of a group of parents, or the transformation of existing schools following a 
parental vote. The first option is constrained by falling rolls generally, while the second is limited by 
the small number of schools that have any significant degree of mixing in their current enrolment 
(Gallagher, Smith and Montgomery, 2003). A further concern is the fact that when DE is deciding 
whether or not to recognise a new integrated school, it does not just look at the viability of the proposed 
school, but will assess the impact on other existing schools in the area. In the Northern Ireland Council 
on Integrated Education’s view, this approach is:

"short-term and denies parental choice to hundreds of pupils every year. We have funded a 
segregated system for over 80 years and now we need to engage in catch up."

• Irish medium schools: The United Kingdom signed the European Charter on Regional and Minority 
languages as a result of the Belfast Agreement. DE was also placed under a statutory obligation to 
encourage and facilitate the development of Irish medium education.3 Since then, there has been a 
significant increase in the number of grant-aided Irish medium schools. In 2001/2002, 2,143 pupils 
attended Irish medium schools compared to 1,332 in 1998/99. However, there are still areas where 
there is unmet demand for provision, particularly at secondary level. In Comhairle Na 
Gaelscolaiochta’s view, part of the difficulty is that Irish medium education is viewed as “a luxury 
rather than a fundamental right”. As illustrated in the picture and comments below, children attending 
Irish medium schools were particularly critical of the limited facilities in their school.

2 Education (NI) Order 1989, art.64.
3 Education (NI) Order 1998, art.89.
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"Td scoil s'againne maith go leor ach nil a Ian haiseanna an agus ta an hai bhfuil se suite than a 
bheith faoin tuath mar sin de nil a Ian haiseanna thart arainn. Bfonn oraii go dtl an scoil Bearla 
chun aiseanna s'acu a said. Bonn arainn 'mini-bus1 a fhail thuas ansin agicann se a Ian ama. Ba 
mhaith liom scoil s'againn a bheith nlos mo" - "Our school is good enoughA/e don't have a lot of 
resources and the place where it is located in nearly out in the country so we don't have a lot 
of facilities around us. We have to go to the English school to use the fes. We have to take a 
minibus up there and it takes a lot of time. I would like our school to be K (Girl, aged 14).

Nil holla sann - 
"We don't a 
sports hal

A further specific concern relates to the insufficient number of places for Irish medhecific teacher training 
which impacts on the sector’s capacity to expand and to provide an effective range bjects for pupils. The 
2004 Common Funding Scheme proposes that children attending Irish medium priischools will attract an 
additional £100 and children attending Irish medium secondary schools will attm additional £25 (DE, 
2004b). Concern was expressed that this is not index-linked as it is in relation to (weighted pupil factors 
(e.g. for Traveller children).

• Small schools: Conflicting concerns were expressed about small scl Some interviewees 
considered that small schools should be rationalised as they are expento maintain, ‘socially 
limiting’ and are restricted in their capacity to deliver an adequate curric Others consider that 
there should be more support for these schools to ensure that childrcending them are not 
disadvantaged. For example, it is considered unacceptable for there to b^le teacher schools as 
these can jeopardise pupils’ safety. Concern was also expressed abot capacity of smaller 
secondary schools to meet the range of subjects which would be expected uhe Costello proposals 
in relation to the ‘Entitlement Framework’ are implemented. The proposedmon Funding Scheme 
proposes additional weighting for small schools. For example, primary sc with fewer than 100 
pupils will receive an additional sum of £36, 343 and secondary schools witbr than 200 pupils will 
be allocated an additional £102, 973.

PRE-SCHOOL EDUCATION

In 1998 DE launched the Pre-School Expansion Programme which was aimed at erg that every child had 
access to a year of quality pre-school education (DE, 1998). ELBs entered into pahips with community 
play-groups and private day nurseries as well as statutory nursery units. In 2003 there a total of 20, 971 
funded pre-school places. DE indicate that every child whose parents want them to abre-school should now 
have a place and it has launched a new consultation to decide how best to take the i.forward (DE, 2004c). 
The key concerns which emerged during the research can be summarised as follows:

• The fact that places are not always in the locations or in the type of preol programme which 
parents want.

• The fact that much of pre-school provision is religiously segregated.
• The low participation in pre-school education of Traveller children.
• Only three out of the 37 Irish medium pre-school programmes are in statutoneiy units.
• There is no flexibility once the pre-school places are allocated.
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• The fact that there are different adultxhild ratios for nurseries and pre-schoo'he ratio in day nurseries 
is 1:8 while the ratio in nursery schools is 1:13.

• There are different age criteria for admission to nursery schools and pre-sell play groups. Two year 
olds can be admitted to nursery schools while a child has to be three test a funded place in the 
voluntary sector.

• The surplus of places in some areas/units has meant that places are offered thildren in the year before 
pre-school with the result that many two years olds are in pre-school progimes which might not be 
appropriate for their needs.

• The need for more full-time places. Some places are funded for 2.5 hourstile others are funded for 
4.5 hours. The latter is preferred by parents and is seen to be signifiay better in terms of the 
children’s development.

• The funding difficulties faced by many voluntary sector providers.
• The quality of buildings and facilities in some units. Voluntary sector provrs did not receive support 

for capital expenditure during the life-time of the programme.
• There is a need for further ‘rural-proofing’ of pre-school provision to ens that children can access 

provision.
• The capacity of some programmes to make provision for children with spal educational needs and 

the fact that children attending pre-school programmes do not have ational provision such as 
classroom assistants.

Many of these issues have been raised in the Consultation which closed on Octobl5lh' 2004. The key issue 
from a children’s rights perspective will be to ensure that all children have equal cortunity to access to high 
quality pre-school provision.

PRIMARY SCHOOLS

"States Parties recognize the right of the child to education, and with a view to aching this right progressively 
and on the basis of equal opportunity, they shall, in particular: (a) Make primarducation compulsory and 
available free to all. ’’ (Art. 28, CRC).

In 2003/2004 there were 166, 372 children attending primary schools or pre-school igrammes (DE, 2003d). In 
general terms, a cross-cutting theme in the research was the need to place more emp is on provision in primary 
school in general and the early years in particular. The key issues which emerged relation to primary school 
education are:

• Compulsory education in NI begins at age four. NTs school starting age is: lowest in Europe in spite 
of evidence that not all children are ready for formal education at such a yeg age and that all children 
do at least as well or better when formal education is delayed (Sharp, 31). There is, as yet, no 
proposal to raise the school starting age but the concerns about formal cation beginning too early 
have formed part of the review of the Primary Curriculum (see below).

• The primary curriculum is considered to be focused on knowledge ratherm skills and pupils do not 
find it to be relevant or enjoyable (see below).

• The preoccupation of primary schools with the preparation for the trans tests distorts the primary 
curriculum; and some children do not receive equal attention in the final o years of primary school 
(Gallagher and Smith, 2000).

• There is considered to be a need for further emphasis on tackling probleiwhich develop at primary 
school level e.g. non-attendance and behavioural difficulties.

• The need for increased funding in primary schools. The consultation on tCommon Funding Scheme 
contains proposals to close the gap between the funding of primary amost-primary schools (DE, 
2004).

POST-PRIMARY SCHOOLS

"States Parties recognize the right of the child to education, and with a view to aching this right progressively 
and on the basis of equal opportunity, they shall, in particular... Encourage the alopment of different forms 
of secondary education, including general and vocational education, make thenvailable and accessible to 
every child... ” (Art. 28, CRC)
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In 2003/2004, there were 155, 394 children attending secondary schools. Of these, 6 347 (approximately 40%) 
attended grammar schools which select pupils primarily on the basis of their pformance in the centrally 
organised Transfer Procedure Tests, while the remaining 92, 047 children attend non-selective secondary 
schools (DE, 2003d). In 2000, DE published the findings of a major research prcct on the operation of the 
selective system (Gallagher and Smith, 2000). On the basis of the evidence present! in this research, the major 
concerns about the current system from a children’s rights perspective are as follows

• Children from lower socio-economic groups Eire less likely to perform vll in the transfer tests and 
therefore gain access to grammar schools.

• There are significant differences in educational attainment between chilcn who received the same 
result in the Transfer Tests but then go to either grammar or seconda schools. This has been 
described as the ‘grammar school effect’ and it results in pupils attending ammar schools gaining on 
average an additional 16 points at GCSE stage.

• There is a lack of variety in the educational options open to children with ffering talents and abilities 
in terms of access to academic, vocational and technical education.

Other concerns include the following:

• Children have indicated that the test puts them under extreme stress, diupts the curriculum, has a 
detrimental effect on their friendships and labels a sizeable portion as ‘failes’ at age 11 (Leonard and 
Davey, 2001).

• The present transfer test does not meet international standards in testing (Gdner and Cowan, 2000).
• The admissions criteria employed by some schools may discriminate on tl basis of race and disability 

and disadvantage children from lower socio-economic groups (Lundy, 200.

In light of this, the Post Primary Review Body (The Burns Report) recommended frabolition of selection at age 
11 (Post Primary Review Body, 2001). This was followed by the establishmei of a further Post-Primary 
Review Working Group which resulted in the 2003 Costello Report (Post-Primy Review Working Group, 
2003). Like the Burns Report, the Costello Review Group recommended the abolitn of selection on ability and 
the introduction of pupil profiles to inform parents when they are deciding whh school their child should 
attend. The Costello Report also recommended the introduction of an ‘Entitlennt Framework’ which will 
guarantee children attending post-primary schools access to a range of academic id vocational courses. The 
recommendations have been accepted by the Minister for Education who has comitted the government to the 
abolition of selection to post-primary schools from 2008. The announcement haseen contentious as there are 
many people (primarily within the grammar sector) who oppose the reforms. Evethose who are supportive of 
the Costello recommendations had concerns about the implementation of thehanges. First, doubt was 
expressed as to whether or not the changes will actually happen since there is ongog uncertainty resulting from 
the existing political arrangements. If devolution is restored, responsibility for eication will be transferred to 
the NI Assembly and the indications are that the majority of Unionist politicians oiose the reforms. Secondly, 
there is a need for clarity on the new admissions arrangements. DE has recently ipointed a working group to 
make recommendations as to how pupils will be selected for admission to oveubscribed schools. This is 
perceived as a key issue; many are concerned that selection on ability could be nlaced by different forms of 
social selection (e.g. ‘selection by post-code’). Thirdly, there is uncertainty abouiow the new school clusters 
will operate. And finally, doubt was expressed about whether the resources ext to implement the changes 
properly, particularly when the change is accompanying the implementation of the irriculum review.

POST-16 EDUCATION

Encourage the development of different forms of secondary education, inciung general and vocational 
education, make them available and accessible to every child, and take appnriate measures such as the 
introduction offree education and offering financial assistance in case of need (Ar!8, CRC)

Children are of compulsory school age until they are lb*1. After this, their educatnal options are: (a) to stay at 
school to undertake A-levels or (b) to undertake training or further education. 12002/2003 the participation 
rate of 16 and 17 year olds in full-time education and training was 72% (67% foriales and 77.1% for females) 
(DEL, 2003). This is significantly higher than the participation rate in England (69%). In 2002/2003, 24, 896 
16-17 year olds were in school and 14, 259 were enrolled in Further Education coses. There is a difference in

4 Education and Libraries (NI) Order 1986, art. 46(1).
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the educational experiences of those who stay on at school and those who leave school at 16. Those who stay on 
at school tend to have very high levels of academic achievement. For example, in 2001/2002 79.2% of grammar 
school leavers had achieved at least two A-levels or equivalent (DE, 2003).

A significant number of young people receive education in the Further Education (FE) sector. In 2001/2002, 47, 
502 students in FE colleges were aged 19 or under. The Department for Employment and Learning (DEL) has 
just completed a major consultation. Further Education Means Business, which identifies a need to improve the 
quality of educational provision in Further Education (DEL, 2004). The review describes the FE sector as the 
‘Cinderella’ of the education sector. The objectives of the review include: working more closely with schools to 
ensure that increasing numbers of school pupils (aged 14-19) have access to vocational experience; and ensuring 
that 16-19 year olds have the skills, knowledge and understanding to enhance their employability. As part of the 
new strategy to increase the quality of provision, DEL proposes to employ performance indicators in relation to 
enrolments, retention and achievement. DE and DEL will also be working in partnership to enhance vocational 
and training opportunities for young people in the wake of the Costello post-primary reforms.

Key issues include:

• There is lack of clarity as to the legal basis on which secondary schools refuse to allow children to stay 
at school to undertake A-levels. A number of interviewees expressed concern about the arbitrariness of 
the criteria which schools use to decide whether a child is allowed to do A levels (normally through a 
set number of points at GCSE).

• FE colleges are required to have regard to the needs of students over compulsory school age who have 
learning difficulties5. The ET1 has identified ongoing problems with the provision for children with 
learning difficulties in the Further Education sector (ETI, 2004). DE is working with DEL to improve 
transitional arrangements for young people with special educational needs moving from school to FE.

• Children with significant visual or hearing impairments who want to pursue A-levels have limited 
educational options within NI and can experience difficulty obtaining support from ELBs to attend 
specialist schools elsewhere.

• There is a lack of clarity about who has responsibility for the provision of child-care for school-age 
mothers once they are over 16.

• In recent research, some young people expressed the view that it cost too much to stay on at school after 
16 (Youth@CLC, 2004: 26). Since September 2004, 16 year olds who stay on at school or Further 
Education may be entitled to an Education Maintenance Allowance (a maximum of £30 per week). 
However, there are restrictions on entitlement (the maximum is paid only when the household income 
is below £19, 630 per annum). While the allowance is generally considered to be a welcome 
development in terms of encouraging young people to stay in education or training, young people have 
questioned its adequacy. Those in households with an income between £24, 031 and £30, 000 per 
annum receive £10 per week while those in households with an annual income exceeding £30, 000 are 
not entitled to the allowance.

ATTENDANCE AT SCHOOL

"States Parties shall take steps to encourage regular attendance at school" (Art.28, CRC)

Levels of attendance at school in NI are relatively high overall (for example, children attended on 90% of school 
days in secondary schools and 95% in grammar schools in 2002/2003). The difficulty is that a small number of 
children have very high levels of non-attendance, with detrimental effects not just for their education but their 
general life chances. Parents are under an obligation to ensure that their children attend school regularly.6 
Schools are required to monitor attendance and will refer a child to the Education Welfare Service when 
attendance levels fall below 85% of school days. Education Welfare Officers (EWOs) will attempt to work with 
the family to try to restore a pattern of regular attendance but have a range of enforcement powers if co-operation 
is not secured. First, they can apply to the court for an Education Supervision Order (ESO) which allows them 
to give parents and children directions aimed at increasing levels of attendance. In cases of persistent non- 
attendance, parents can be prosecuted and fined. Some of the current problems in securing school attendance 
which were identified are as follows:

5 Further Education (NI) Order 1997, art.l3(l).
6 Education and Libraries (NI) Order 1986, Art. 45.
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• Parentally-condoned absences: for example, holidays in term-time and the withdrawal of children in 
rural communities during farming periods.

• The need for more support for young carers to ensure that their education is not adversely affected.
• Problems in identifying and tracing some children. EWOs considered that there are children who are 

"lost to the system" i.e. have not been registered at school or have left a school and no one knows 
where they are. There can also be difficulties tracing Traveller children when the family moves 
location.

• The legal enforcement mechanisms are considered to be ineffective in the majority of cases. The effort 
involved in obtaining an ESO is not considered to be worth it in most cases and EWOs are reluctant to 
institute criminal prosecutions because of the financial impact on the family and the fact that parents are 
often unable to do anything when faced with a school-refuser.

In general terms, EWOs considered that the key to addressing high levels of non-attendance did not lie in legal 
enforcement measures. What was required was: (a) a need to be more proactive in identifying children whose 
attendance is dropping before the non-school attendance becomes embedded and (b) a need to provide an 
education which children are motivated to go to. In this respect there was praise for the vocational educational 
pilots (e.g. the Key Stage 4 Flexible Curriculum Initiative and for the proposed focus on life skills and 
enjoyment in the new curriculum). In England and Wales, there has been discussion about lowering the age of 
compulsory education to enable those who do not wish to attend formal education to move to more vocationally 
relevant programmes.

SCHOOL EXCLUSIONS

Access to effective education; non-discrimination; right to have views given due weight.

All schools are required to have a scheme for the suspension and expulsion of pupils and are under a series of 
legal requirements in relation to the procedures which must be followed when a pupil is excluded from school.7 
DE has recently issued a review of the procedures used by schools - Suspension and Expulsion Procedures: 
Proposals for Change (DE, 2004d). The consultation on these proposals closed in July 2004 and it is hoped to 
have revised legislation in place by 2006. The Review Group found that there were major variations in the 
Schemes for Suspensions and Expulsions which schools use. It has proposed that all schools follow a universal 
scheme for exclusions which should result in greater consistency and equality of treatment across the sector. 
Concern has been expressed that this could be undermined if schools are able to apply for exemptions from the 
universal scheme.

Suspensions

Pupils can only be suspended by the Principal.8 The initial period for suspension cannot exceed five days and a 
pupil cannot be expelled for longer than 45 days in any school year. In 2002/2003, suspensions were officially 
notified for 5,779 pupils. Pupils who get suspended are most likely to be male and to live in areas of high social 
deprivation. Other concerns about suspensions from a children’s rights perspective are as follows:

• In 2002/2003, 1.8% of the school population were notified as suspended. However, it is generally 
thought that this is less than the actual figure because of the under-reporting of suspensions (Kilpatrick 
and Barr, 1999; 2002).

• Between 2000/2001 and 2002/2003 the numbers of recorded suspensions of Key Stage 1 pupils more 
than doubled.

• A disproportionate number of children with statements of special educational needs (SEN) get 
suspended (Kilpatrick and Barr, 2002). It was queried whether the suspension of children with 
statements is appropriate or whether there should be a review of their statement.

• EWOs queried whether suspension was an effective disciplinary technique. One EWO pointed out: 
“There is more times you go out to a child's house and the parents are mad at the school for 
suspending them because all the kids wanted was an excuse to stay at home".

• The grounds for suspension vary considerably between schools, with some schools suspending pupil for 
relatively trivial misbehaviours. One NGO worker recounted a stoiy of a child being suspended

7 Schools (Suspensions and Expulsions of Pupils) Regulations (NI) 1995.
8 Schools (Suspensions and Expulsions of Pupils) Regulations (NI) 1995, reg. 3(a).
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expulsion appeal tribunal, a fact which has been criticised by the Committee (UN, 2002: 12). There is 
no legal aid available for representation at the tribunal.

• Parents can face major difficulties and delays in getting a child who has been expelled admitted into 
another school. Some schools use tactical delays (e.g. by leaving it to the next Governor meeting). The 
Review has recommended that schools should be required to respond within 15 school days and that 
ELBs should direct admission under Art. 42 of the 1996 Order if the school does not respond within the 
time limit.

• EWOs indicate that ELBs are reluctant to use their statutory powers to direct the child’s admission to a 
school. The Review has recommended that ELBs should direct admission if a school does not give 
sufficiently good reasons for not admitting the child.

• A school’s decision to refuse to admit a child on the basis that it would prejudice the efficient use of 
resources or (in the case of grammar schools) the academic ability of the child is not of a standard 
equivalent to that of other pupils cannot be appealed to the Admissions Appeal Tribunal, leaving the 
child without an accessible means of challenging a refusal to admit.

• There can be long delays in arranging alternative (Education Otherwise Than At School -‘EOTAS’) 
provision for children who are unable to gain admission to or attend mainstream schools. The Review 
has recommended that there should be a 15-day ‘operational target’ for providing suitable alternative 
educational provision. The Children's Law Centre has recommended that this should be a statutory duty, 
with the legislation reflecting the ‘exceptional circumstances’ in which a child cannot be returned to 
full-time provision within 15 days (CLC, 2004c).

The major children’s rights issue in this context is to reduce the numbers of exclusions, particularly suspensions. 
The widespread use of school exclusions was criticised by the Committee (UN, 2002: 12). The potential long
term harms which are associated with exclusion are well-documented. One EWO queried the value of exclusion 
as disciplinary strategy in these terms: "Exclusion has been used for generations in schools and it has never 
worked ... We know that exclusion is harmful yet it is still being used.”

A number of interviewees in the education sector expressed concern about the need to balance the rights of the 
child who is facing exclusion with those of other children in the school. In a significant number of interviews, 
the need to balance the rights of the child with behavioural difficulties with the rights of other children in the 
class emerged as a key dilemma. Some observed that it is in all children’s interests that there is adequate support 
and assistance to address the needs of'children whose behaviour may be disruptive. This requires early 
intervention when behavioural difficulties emerge and specialist assistance for those with emotional and 
behavioural difficulties.

CHILDREN WHO ARE OUT OF SCHOOL

Access to an effective education; non-discrimination.

Children may be out of formal education for a variety of reasons. These include those who have been expelled; 
non-school attenders; school-refusers; children educated in hospital schools; and school-aged mothers. ELBs 
make EOTAS provision in several ways, including through home tuition or in Alternative Education 
Programmes (AEP). Some parents choose to educate their children at home. The law requires parents to ensure 
that a child receives: “efficient full-time education suitable to his age, ability and aptitude and to any special 
educational needs he may have”9. The very general wording of this provision has been criticised as has the fact 
that the legal onus is placed on parents. It is difficult to ensure that children who are out of school are receiving 
a ‘suitable’ education, particularly when there is no specified minimum entitlement. Moreover, concern was 
expressed about the fact that many children who are educated out of school have special educational needs and 
that the reason they are out of school is due to the fact that their needs are not met within schools. One AEP 
worker observed:

"In my experience, a lot of young people would act up to hide their low educational ability from their peers. 
So it’s easier to get threw out of the classroom and stand in the corridor than admit you need help ... which 
they may not get because there’s 35 young people and only one teacher.”

Home Tuition

9 Education and Libraries (NI) Order 1986, art. 45(1).
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The amount of home tuition a chid receives is generally limited to between six and eight hours a week. It was 
considered unacceptable: ”... that the most vulnerable children are those who receive least provision" (EWO).

The fact that these children have so much unstructured time was also considered to further increase their 
vulnerability e.g. to sexual exploitation and to substance abuse. There is no statutory minimum number of hours 
in NI. In England and Wales, children are entitled to receive a minimum of 25 hours per week. Some 
interviewees expressed concern with this approach on the basis that some children would not be able to cope 
with that amount of structured tuition. However, there are clear benefits in the establishment of a statutory 
minimum which could be reduced in exceptional instances in accordance with the child’s needs.

Alternative Education Programmes

Alternative Education Programmes are offered both by ELBs and by community-based groups. It is not known 
how many children are currently receiving education in AEP programmes. AEP staff are positive about the 
contribution the programmes make for children for whom school is not suitable. A recurring theme was that 
formal education did not suit every child and young person. The young people we spoke to were also positive 
about the programmes in comparison to their experience in mainstream schools. In particular, they valued: the 
smaller class sizes; the relationships they had with the staff; the reduced horn s in the programme and the fact that 
the curriculum was more relevant. Those working in the formal education sector expressed a range of views. 
Some were concerned about the limited availability of AEP. Others accepted the need for the service but 
expressed reservations that AEP could provide a "perverse incentive" for pupils to act up in school so as to get 
referred on to a programmes. Other key issues include:

• AEP is not accessible throughout NI and existing programmes can be discontinued due to the 
discontinuance of funding.

• There is a variation in the numbers of hours tuition offered across the various programmes.
• There is a lack of clarity about referral and admissions criteria. AEP workers expressed concern that 

not all young people are aware that a referral has been made by schools.
• Some programmes may not be capable of delivering high quality education when they are reliant on 

short-term funding, are poorly resourced and receive little professional support to deliver curricular 
elements. AEP workers expressed frustration with the time spent trying to secure funding:

“Even in order to get money and to keep the project open and to carry out effective work with 
young people, the things you have to do to do that apart from work with them is terrible and the 
distraction cost of doing that and meeting with people" (AEP Worker).

One of the groups of young people we spoke to was very critical of the state of the buildings in which 
they were receiving their education. When asked for their views on the AEP programme, they invited 
the interviewer to take a look around on the basis that: “this room's about to fall down round us". AEP 
workers also expressed concern about the state of the buildings and the impact that had on the young 
people. One said:

"You only need to look around at this and other centres to say this is how much we value you ... at 
the end of the day, there's pupils in the likes of [names school] being educated in the lap of luxury 
and that can’t be disputed and why can't our young people?"

Further issues of concern include:

• The lack of breadth of education provided in some programmes.
• Attendance at AEP programmes can be seen as stigmatising and can further alienate young people who 

are already marginalised.
• The fact that a significant proportion of children in AEP have special educational needs and some 

programmes do not have the capacity or expertise to make provision for children with special 
educational needs.

• The difficulties in re-integrating children into mainstream schools. In many cases, integration is not 
seen as an objective for students. Some consider that this integration is unrealistic and that the focus 
should be on integrating children into further education and vocational training.
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• The fact that AEP is not appropriate for all children who attend them. Some children attending AEP 
could benefit from full-time education in mainstream schools but are attendin; because they cannot get 
admission to a mainstream school for a variety of reasons including poor hialth. AEP workers also 
expressed concern that many children were young carers:

“A lot of the young people we've had over the years, the reason why their ittendance has been low 
is caring issues , so through no fault of their own, they've had pretty lov attendance, therefore 
they haven't caught up with their coursework, therefore schools maybe don't offer the support 
systems they need."

In general terms, it was felt that young people have a right to be educated in a safe, warn resourced environment 
and, where possible, should be given the same access to opportunities as pupils in nainstream schools. DE, 
DEL and OFMDFM have commissioned a major research study on Alternative Educaton which is due to report 
in February 2006.

Children who are Home-Schooled by Parental Choice

In 2003/2004 there were 132 children known to ELBs to be educated at home. Parents tre under an obligation to 
secure their child’s education by “regular school attendance or otherwise".10 If parent opt to educate a child at 
home, they must still satisfy the ELB that the child is receiving “efficient full-time edication suitable to his age 
ability and aptitude and to any special educational needs he may have.”* 11 Howevei the legislation does not 
specify the procedure which must be followed to determine whether the child is receidng a suitable education. 
One interviewee who had home-schooled her three children expressed concerns about roth the levels of support 
she received and the fact that the ELB had not actively inspected the standard of edication her children were 
receiving.

SCHOOL TRANSPORT

Access to education; safety; protection from maltreatment

ELBs are required to provide assistance with transport where they consider it necessuy to facilitate a child’s 
attendance at school.12 In practice ELBs will provide assistance to children living oufcide the statutory walking 
distances (two miles for primary school children and three miles for children at seemdary school) and other 
children whom it considers it necessary to assist although they live within the designattd walking distances. DE 
Circular 1996/41 provides guidance to ELBs on transport provision. In particular.it restricts assistance to 
children for whom the school attended is the ‘nearest suitable school’ in one of £ number of categories - 
maintained, controlled, Irish medium, integrated, denominational and non-denominatioial grammar. Statements 
of special educational needs will normally specify the transport assistance which will bi provided.

A small number of children in the schools’ sample raised issues about school transiort, most particularly in 
relation to the length of the journey to school and the tendency for buses to be overcrovded. However, this issue 
was raised in almost all of the interviews with professionals in the education sector. The key criticism of the 
current arrangements is that they are badly targeted and often do no assist those who n:ed it most. The walking 
distances are considered to be unrealistic and the transport guidance does not take account of the realities of 
many children’s situations. One consequence is that parents of limited means may no be sending their child to 
school because they don’t have bus fares while the parents of children with bus passes ire taken to school by car. 
Other concerns identified in the research include:

• Children in rural areas often have long walks to bus stops which can be folloved by extended waits on 
isolated roads in dark mornings. Services are at fixed times so that children cm be left with nowhere to 
go when the school day starts later or finishes early (e.g. during exams).

• Children attending Irish-medium and integrated schools have particular dfficulties with access to 
suitable transport. The wider spread of schools means that children often hive further to travel and, 
there is a concern that, as newcomers, these sectors lose out to more establihed schools in transport 
planning.

10 Education and Libraries (NI) Order 1986, article 46.
11 Ibid.
12 Education and Libraries (NI) Order 1986, article 52, substituted by Education (NI) Older 1997, article 2.
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• ELBs will generally limit assistance to children living outside walking distances. There is a need to 
clarify whether the ELB or DHSSPS should make provision for other ‘children in need.’ EWOs 
expressed concern about children living in families with low income being unable to afford bus fares: 
"The child would miss school maybe for two days before the benefit arrives. It was unrealistic 
because of sectarian areas to expect the child to walk to school" (EWO).

• There can be difficulties ensuring transport for looked after children when there are multiple 
placements.

• There is a need for a dedicated strategy to protect children from bullying on buses.
• There is a range of safety issues, all of which were highlighted in a Report of the NI Assembly’s

Environment Committee. These include: the rule which allows three children to share a double seat; the 
fact that many children have to stand; and the limited availability of seat-belts (NI Assembly, 
Committee for the Environment, 2001). The nature and effects of such conditions is captured in the 
words of the following school child; “Our bus is way over the limit. People are standing and falling 
over each other and people are struggling to get past one another. Has the depot ever thought of 
people who are sometimes short of breath or nervous? No, it's like a sauna in there. Everyone is
jammed together. My uncle has already been to see about this but he has had no results. If only
we had another bus ... hint, hint!" (Girl, aged 14).

• When children attend special needs schools in England and Wales, help with costs of transport for 
family visits are limited.

• A number of children we spoke to who attended special schools in Northern Ireland considered that 
their journeys are often too long and that the yellow buses are stigmatising. Typical comments 
included:

"We don't come home at the 
right time, it's too slow the 
banana bus... we’re 
embarrassed on that bus. We 
hide under the seats" (Girl, 
aged 14).

“Set rid of the yellow custard 
bus, it's embarrassing" (Boy, 
aged 15).

• The Assembly’s Environment Committee has recommended that ALL school buses should be yellow, 
clearly marked and have flashing lights so as to warn drivers that children might be embarking or 
disembarking.

• As more children are educated in mainstream schools, school transport will have to be adapted to make 
it accessible. There is a concern about the fact that adapting buses reduces their capacity and that the 
resources do not exist to expand the fleet.

DE has recently commissioned a review of school transport provision. The focus of the review is to address ways 
of reducing the spiralling costs of this service (just over £57 million per year in 2002/2003). However, it is 
anticipated that the second stage of the review will be to consider a model which targets assistance at those most 
in need of help.

SECTION 2: EQUALITY AND NON-DISCRIMINATION

The UNESCO Convention Against Discrimination in Education prohibits; "any distinction, exclusion, limitation 
or preference which being based on race, colour, sex language, religion, political or other opinion, national or
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social origin, economic condition or birth which has the purpose or effect of nullifying or impairing equality of 
treatment in education" Art.2, CRC.

There are various groups of children and young people in NI who experience difficulty in securing equal access 
to education. Recent research published by the Equality Commission has identified a general need for teachers 
to receive appropriate training and guidance in addressing equality issues in the classroom (Elwood et al., 2004). 
Some of the barriers facing particularly vulnerable children and young people are described below.

CHILDREN WITH SPECIAL EDUCATIONAL NEEDS (SEMI

“States should recognize the principle of equal primary, secondary and tertiary educational opportunities for 
children, youth and adults with disabilities, in integrated settings”'3.

The Education and Libraries (NI) Order 1996 makes provision for the identification, assessment and provision of 
education for children with learning difficulties (Lundy, 2000). Schools are required by law to have regard to 
the Code of Practice on Special Educational Needs (DE, 1998). In 1999, the NI Select Affairs Committee 
published a very critical report on SEN provision and expenditure (NI Select Affairs Committee, 1999). Since 
then there has been a wide range of DE-led initiatives in the area, including: Task Forces on Dyslexia and 
Autism; increased training places for Educational Psychologists; and various cross-border initiatives including 
the establishment of the Midleton Centre for Autism. In 2004 DE provided ear-marked funding to ELBs for, 
inter alia, Dyslexia, Emotional and Behavioural Difficulties (EBD), Autistic Spectrum Disorders (ASD), pre
school provision and early intervention. The DE has also recently undertaken a major consultation on proposed 
new legislation - The Special Educational Needs and Disability Order (SENDO) - which mirrors similar 
provisions introduced in England and Wales in 2001. The major objectives of the new legislation are: (a) to 
strengthen the right of children to be educated in mainstream schools and (b) to introduce prohibition on 
discrimination on the grounds of disability. The DE is in the process of developing supplementary guidance to 
the existing Code of Practice on SEN and has commissioned the Equality Commission to develop a Code of 
Practice on Disability Discrimination. Although many of these recent developments have been welcomed, the 
area of SEN provision emerged as one of the major concerns amongst professionals in the sector. The scope and 
complexity of the field and the fact that it was a significant focus in many of the interviews conducted as part of 
this research makes it difficult to do justice to all of the issues which were raised on this topic. However, the 
most common concerns can be summarised as follows:

Delays in Assessment and Statementing

Those who work with children indicate that there are still unacceptable delays in the statementing process. 
Particular concerns were expressed about delays in obtaining a statutory assessment and the ways in which 
waiting lists to see Educational Psychologists are sometimes handled. ELBs are in the process of introducing a 
new management of information system which will enable them to monitor the time taken to process 
assessments and statements. DE has provided ELBs with additional funding in 2004/2005 to employ extra 
Educational Psychologists. ELBs are attempting to reduce their waiting lists in a variety of ways. However, one 
of the major difficulties is considered to derive from the fact that NI does not have statutory time limits in 
respect of a number of key stages in the process. The Children’s Law Centre and SENAC have both 
recommended that the legislation should, as a minimum, require the same statutory time-limits for compliance as 
apply in England and Wales (e.g. ELBs should have six weeks to notify a parent that they are not going to 
conduct a statutory assessment etc).

Inadequate Levels of Provision

Various agencies working with children who have learning difficulties identified problems in the levels of 
provision. This was a common theme across all areas of learning difficulty. However, four areas emerged as 
being of particular concern in the interviews with key professionals:

• Emotional and Behavioural Difficulties (EBD) There is a need to get help for children before their 
behaviour ends up being treated as a matter of discipline and the child is excluded from school. If the 
child is expelled, the major concern is the limited availability of alternative provision, with the result 
that many children end up receiving home-based tuition. There was also concern that serious

13 UN Standard Rules on the Equalization of Opportunities for Disabled People, Rule 6.
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behavioural problems are now emerging earlier and that there is an increasing need for support in the 
primary sector.

• Autistic Spectrum Disorders (ASD) In spite of the various initiatives in this area, including the Task 
Force, concern was expressed that ASD is still misunderstood and misdiagnosed. Part of the difficulty 
derives from the fact that ASD is complex and multi-faceted and that children will have an uneven 
profile of skills. In particular, those children who have Asperger’s Syndrome and are high-functioning 
are often not identified early enough, with the result that the child can experience additional health 
problems (such as depression). Moreover, it can be difficult to obtain financial assistance from ELBs 
for some forms of assistance (such as Applied Behaviour Analysis - ‘ABA’). It is thought that no more 
than 10 children in NI receive ELB support for ABA.

• Speech and Language Therapy (SLT) This is the responsibility of Health and Social Services Trusts. 
There are ongoing concerns about shortages of trained professionals. Recent litigation in England and 
Wales has indicated that education authorities are bound to make this provision and cannot use a 
defence that there is a shortage of therapists in the health sector. One interviewee indicated that this 
was a situation of "obligation without control" and argued that responsibility for SLT should be 
transferred to ELBs to allow them to plan to meet the needs of children. DE has received EPF funding 
for a pilot project in which Key Stage 1 teachers and classroom assistants are trained to identify speech 
and language difficulties.

• Occupational Therapy There can be major delays in obtaining assessments and therapy. A recent 
survey of waiting lists for occupational therapy for children with Developmental Coordination Disorder 
indicated that children in NI can wait up to three years for assessment (Dunford & Richards, 2003). 
There can also be difficulty ensuring that the provision is made as the child’s needs are usually set out 
under Part 6 (non-educational needs) in the child’s statement.

Other general concerns with provision which were raised during interviews were as follows:

• Variations in the types and level of provision in various ELBs. Some ELBs are perceived as having 
better levels of provision and it was thought that some had become ‘victims of their own success’. The 
percentage of pupils with statements of special educational needs varies from 2.8% in the NEELB to 
4.7% in the SEELB. The SEN Regional Strategy Group has been working on Common Criteria for 
Assessment which are aimed at ensuring a more consistent approach across the ELBs. These are being 
put in place from September, pending an EQIA.

• There is concern about the shortages of specialised workers. If someone becomes sick or leaves, there 
may be no back up and the child will not receive help.

• The adequacy of support for children attending Irish Medium schools. There is a pilot Irish-Medium 
reading scheme. However, the availability of specialist support is considered to be limited generally. 
Although research indicates that children in bi-lingual learning environments do not have any additional 
problems, it is thought that that there can be a tendency to blame learning difficulties on the medium 
rather than to identify the child’s underlying problems.

Lack of Support and Advice for Parents

SEN legislation is the most complex area of education law. It is difficult for most parents but completely 
inaccessible to those who may have learning difficulties themselves. The one agency which provides specialist 
advice - The Special Education Needs Advice Centre (SENAC) - operates on a part-time basis and does not 
receive core funding. The proposed SENDO includes provision for information and dispute avoidance and 
resolution services. When it is introduced, ELBs will receive a budgetary allocation for this service and will 
have discretion as to how best to spend it.

Limited Participation of Children and Young People in Decision-making

Children with SEN do not have any legal rights to have their views taken into account in the decisions which 
affect them. The Code of Practice on SEN states that: “all reasonable efforts should be made to ascertain the 
views of the child or young person about his or her own learning difficulties and education, offering 
encouragement where necessary” (DE, 1998, para. 2.28). However, this is not legally binding and there is no 
guidance provided in the Code as to how this should be done (Lundy, 2000). Moreover, children do not have a 
separate right to be heard when appeals are made to the Special Educational Needs Tribunal. Legal aid is not 
available for representation at the tribunal. Moreover, the fact that the appeal from the SENT is given to the 
parent and not the child closes down the possibility of children receiving legal aid in their own name if there is a 
further appeal from the decision of the Tribunal.
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Children Attending Special Schools

In 2003/2004, there were 4,834 children attending special schools. These children vl normally all have a 
statement of special educational needs. Key issues include:

• Research undertaken by young people with experience of the system highliits significant concern 
with the range and quality of the provision available in special schools (Educab, 2000; Monteith et ah, 
2002)

• Young people express concern about being socially isolated; that teachers’ pirations for them are 
limited; and that the teachers often do not respect their views (Educable, 2000).

• Young people at special schools complained about bullying just as much as the attending mainstream 
schools, noting how it makes “you feel unwanted” and “not want to go to :hool". The following 
picture (which was taken from a poster drawn by a boy attending a special hool for children with 
moderate learning difficulties and depicts two boys fighting over the words la ha You are gay”) is 
representative of the concerns many children in SEN schools expressed about blying:

“What I don't like about scho is people who try to 
tell me what to do And peoplwho think they can get 
away with things and they thk they are smart and 
they think they can do bettethinks than me. And 
there is another think people ake fun of me and say 
thinks behind my back watch nlly a noise me. People 
who think they are better theme and think they can 
beat me up and think I can't ght. And another one 
people who act hard on fronof me are in front of 
smaller people. And think thecan do more stuff and 
me and think I am a loner whi I am not. And people 
who call me gay watch really noise me and calls me 
names. And I hate people whoush me and they think 
they can use me for stuff ancvalk all over me" (Boy, 
aged 15).

• There is a need for further guidance and training about the appropriate u of restraint in special 
schools.

• The stigmatising effect of the use of yellow buses in some ELBs (see above).
• Young people in special schools also complained that their uniform was igmatising. One young 

person complained that when he went to the shops in his uniform, other childn made fun of him.
• When children attend special schools outside NI, there can be difficultiesor children settling into 

schools yet transport assistance for parental visits is limited.

Children Attending Mainstream Schools

The Salamanca Statement and Framework for Action on Special Needs Education prides that "children with 
disabilities should have access to regular schools which can accommodate the within a child-centred 
pedagogy capable of meeting their needs 14

An increasing number of children with special educational needs attend mainstam schools. Boards of 
Governors are under an obligation to “use their best endeavours” to ensure that b child’s needs are met. 
However, in practice, there are concerns about the extent to which schools are abler meet children’s needs.

14 Salamanca Statement on Principles, Policy and Practice in Special Needs Educatioffw'iS'. UNESCO, 1994) 
ED-94/WS/18.
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The Chief Inspector has identified the need to address the variations in the quality and nature of provision for 
children with learning difficulties in most mainstream schools (ETI, 2003b).

Other key concerns include:

« There is widespread bullying of children with SEN in mainstream schools because they are different. 
For example, in research conducted for Bamardo’s, one young person gave this account of his or her 
experience: “I am an ugly, fat and short geek. That’s what the boys call me. I try to make friends and 
they push me away. Sometimes they run after me and hit me'” (Monteith et al., 2002).

• Mainstream schools often do not have the training, resources or capacity to protect and safeguard the 
welfare of children with special educational needs.

• The need for further guidance and support for mainstream schools in relation to the administration of 
medicines and provision of health-related assistance for pupils.

• The Annual School Census for 2003 indicates that there were 35, 579 pupils at stages 1 to 4 of the 
Code of Practice (i.e. children who have SEN but are not statemented). These children have very 
limited rights in terms of educational provision and do not have a specific right to appeal to the SENT 
about the extent or quality of SEN provision (Lundy, 1998). The major difficulty for most children will 
be in relation to the allocation of resources in the school. Each school receives an allocation for SEN 
which is based on the proportion of children receiving free school meals. However, this money is not 
ring-fenced and there is concern that it can end up being used for other things when school budgets are 
under pressure. The N1 Affairs Committee recommended that this money should be kept in a separate 
budget and that schools should be required to account for the expenditure (NI Affairs Committee, 
1999).

The proposed SENDO will give parents a right to have their children educated in mainstream schools provided 
that this is not incompatible with the efficient education of the other children at the school. Resource 
considerations will no longer be permitted reasons to deny a child a place in a mainstream school. This 
emphasis on children receiving education in mainstream schools is very positive from a children’s rights 
perspective. However, while an increased emphasis on inclusion was positively welcomed by many 
interviewees, problems were foreseen in relation to the capacity of mainstream schools to cope with increasing 
numbers of children with learning difficulties. Specific concerns were raised in relation to schools’ ability to 
cope with issues of bullying and child protection and to undertake meaningful consultation with children who 
have special educational needs. Many interviewees also referred to the resource implications of the proposed 
changes and expressed dismay that the reforms were thought to be ‘resource neutral’. In one organisation’s 
view:

“Without additional funding for this Order it is difficult to see how progress can ever be made from devising a 
strategy to the delivery of an adequate service. It is disingenuous to raise the possibility of meeting real needs of 
children and never provide the resources to see these needs are ever met” (Educational organisation, submission 
to SENDO consultation).

Four broad themes emerged in the interviews with key professionals in relation to special educational needs. 
The first was the inadequacy of resources at both ELB and school level and the fact that the limitations make it 
very difficult for provision to be ‘needs-led’, never mind ‘rights-led’. Secondly, concern was expressed about 
access to education for children from socially-disadvantaged backgrounds. The view was expressed that the 
current limits on resources favour educated and affluent parents who are in a better position to seek advice, to 
negotiate with schools and ELBs and to challenge decisions. The third was the pressing need for early 
intervention. Many justified this on a resource basis, arguing that it would be more cost-effective in the long run 
to get assistance to children as early as possible. Finally, concern was expressed that the statementing process 
was "long, cumbersome, clinical and legalistic", and ultimately led to a document which: (a) could be so 
generally worded as to be meaningless and/or (b) often identified what experienced teachers already knew. A 
number of interviewees called for “blue-skies" thinking in this area which would direct resources to schools with 
appropriate external support.

MINORITY ETHNIC CHILDREN

Non-discrimination; respect for the child’s cultural identity.

The Race Relations (NI) Order 1997 prohibits discrimination on the grounds of race in education. OFMDFM is 
in the process of producing a Draft Race Strategy which will include specific objectives in relation to education.
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DE does not have a specific policy on ethnic minority children, although some of the needs of ethnic minority 
children are addressed in other policy documents and circulars. Concerns expressed include:

• The insufficient emphasis within the statutory curriculum on issues of cultural diversity and also on 
increasing pupils’ awareness of the nature and negative effects of racism. These are issues that need to 
be addressed appropriately through the proposed new curriculum. In teaching about cultural diversity, 
however, it is important that it is done carefully to ensure that it does not simply encourage and 
reinforce the stereotypical portrayals of particular minority ethnic communities (Connolly and Keenan, 
2000).

• The existence of relatively high levels of racial prejudice within the NI population (Brewer and Dowds, 
1996; Irwin and Dunn, 1996; Mann-Kler, 1997; Connolly and Keenan, 2000a, 2001) and the fact that 
these prejudices can be found emerging among children as young as three (Connolly, 2004). This 
would suggest the need for any initiative on cultural diversity to begin in the early years where evidence 
exists from pilot programmes that such work can have a positive effect (Connolly, 2004).

• Schools are not required to have an anti-racist bullying strategy. Concern was expressed about the 
existence of racist bullying in school and also the racist harassment of minority ethnic pupils as they 
travel to and from school (Connolly and Keenan, 2000b, 2001, 2002b; Radford, 2004). In the N1CCY 
schools research, the issue of racial harassment was of particular concern to children from the 
Portuguese community. Typical comments from these children included:

“Algumos pessoas chormou-nos 
mames. Quando nos estamos a 
falare portugeeses, algumas 
pessoas ri-em de nos" - "Some 
people call us bad names.
When we are talking in 
Portuguese, some people laugh 
at us" (Girl, aged 9).

• The lack of sufficient training for teachers aimed at increasing their awareness of the needs of minority 
ethnic children and also how they can effectively and successfully teach about issues of ‘race’ and 
cultural diversity in the classroom (Gallagher and Leitch, 1998; Elwood et al., 2004).

• The exclusive focus on Christianity within the Core Syllabus for Religion which is compulsory in all 
grant-aided schools in NI. The DE-commissioned review of the Core Syllabus for Religion in 2003 
included proposals for extending the syllabus to include other world religions. However, the group 
which drafted the revised proposals did not include representatives of the non-Christian churches in 
spite of the fact that, by law, membership is to be drawn from those with “an interest in religious 
education in Northern Ireland” and that a key focus of the review was to include other world religions.

• Parents have an absolute right to withdraw their children from religious education and collective 
worship at school. However, children who are withdrawn do not have any specific entitlement to 
receive any other type of religious instruction. Moreover, what happens to a child who is withdrawn 
during the exempted period is at the complete discretion of the school.

• School policies do not normally take account of non-Christian religions. As a child in another research 
study said, “In my school you never get off school for festivals without being marked sick or absent, 
and that's really bad for your records” (Radford, 2004). Moreover, examinations can be set during 
important non-Christian religious festivals.

• DE is developing a policy on the teaching of English as a second language. The Common Funding 
Formula contains a proposal to provide additional support to children for whom English is an additional 
language for two years with the possibility of extension if the child continues to have difficulty. 
Additional resources will also be given to children bom in an English-speaking country but of non-
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comprehensive research which compares the attainment and general experiences of Traveller children 
educated in segregated and integrated settings.

• The difficulties experienced by some Traveller parents attempting to send their children to mainstream 
schools. Some of the admissions criteria used by schools could result in children being denied access, 
for example, those which prioritise on the basis of school attendance (Lundy, 2001). Moreover, there is 
a perception that these children are not welcome in schools (Connolly and Keenan, 2000). One possible 
reason for this could be the perception among some schools that the extra funding they receive for 
admitting Traveller children is not sufficient to deal with the extra educational difficulties Traveller 
children might face. The Proposed Common Funding Scheme contains a proposal to provide additional 
funding to Traveller children (at a current rate of £783.06) (DE, 2004b: 37).

• The fact that Travellers experience racially-motivated bullying and social isolation in mainstream 
schools (McVeigh, 1998; Mongan, 1999). In this research, one young girl from the Travelling 
community described the following experience:

"There's a girl inside our school and when I play with her she tells me, X comes and she says “why 
are you playing with Travellers. She's a Knacker. You're not a Traveller. You're a boffer [settler]” 
... she doesn't want me and her to play together and she just keeps coming over and is pushing us 
and all this. We end up having to fight back with her and we get shouted at and she tells her side 
and we don't get to tell our side" (Girl, aged 11 - Travelling community).

• The inappropriateness of the statutory curriculum for those Traveller children who wish to develop a 
trade and/or work within the Traveller economy (McVeigh, 1998; Mongan, 1999: Connolly and 
Keenan, 2000, 2002c).

LOOKED AFTER CHILDREN

Research in NI indicates that care experienced children and young people are less likely to succeed academically 
in school when compared to other school children (SHSSB, 2000, SHSSB, 2001, NHSSB, 2001, McLaughlin, 
2002, DE, 2003). Since 2002 Health and Social Services Trusts in NI are required to complete Form OC1 for 
each young person aged over 16 who have ceased to be looked after (DHSSPS, 2003). This data is used to 
generate the ‘OC1 Collection’ marking the academic educational achievements of young people leaving care. 
There has also been an OC2 Data Collection, which are the outcome indicators for children who have been in 
care continuously for 12 months or more at SO'11 September 2002.

Issues of particular concern are as follows:

• Educational attainment is measured in academic terms. Looked after children may have positive 
educational experiences in both in-school and extra-curricular activities. There exists no method by 
which to measure non-academic participation and achievement in education.

• Standards expected from looked after children retain a narrow focus, that is, academic attainment and a 
level of attainment equivalent to that of other school children, “School I found was really hard to cope 
with. Hard to cope with the teachers and the education standards”, (VOYPIC Consultation Aftercare, 
2002).

• Young people in residential care tend to fare worse in their experiences of education than children and 
young people in other care settings (ibid. :15);

• Studies would suggest that a higher proportion of looked after children experience special education 
needs and/or are statemented than would be the case amongst other school children and that relevant 
intervention is occurring too late in their education career (Pinkerton & McCrea, 1996, Sachdev & 
Taylor, 1996, Kilpatrick & Barr, 1999);

• ELB boundaries in NI do not correspond with those of the four Health and Social Services Boards. 
Young people moving placement within a HSSB may find themselves under a different ELB. As a 
result equivalent educational provision might not be available and information can become lost in the 
system.

• There is an issue around confidentiality for looked after children in school. Young people have little or 
no control over the extent of personal information provided about them and who this is communicated 
to within the school setting (McLaughlin 2002).

• Though it is beneficial for certain school staff to be kept informed and even to attend LAC Reviews 
young people are often not consulted on which member of school staff should be informed, who should 
attend their LAC Review and for what purpose (ibid. : 72).
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• Young people note that being in care holds a certain stigma; they are seen as “bi” or different and this 
can result in bullying within school (McAlister, 2002).

• Looked after children experience difficulty in attending school trips and extra-irricular activities due 
to the various consents that must be gained from social services. Young peoe have described this 
process as embarrassing. This can contribute to a decision on the part of the yoig person not to attend 
(ibid.:5).

• There are particular issues for young people in secure care ranging from inaquate or inappropriate 
range of subjects; insufficient classrooms in terms of number and space; lactof private space to do 
homework; inadequate provision of teaching staff; and a lack of equipment, “Wneed bigger rooms and 
more equipment so we don’t miss out and come out dumb”, (VOYP1C, Ccsultation Secure Care, 
2003).

• The development of interagency protocols and the piloting of Personal Ediation Plans (PEPs) to 
improve the education outcomes of looked after children are progressing at c'ferent rates across the 
Trusts and ELB’s (McLaughlin, 2002). This results in a ‘postcode lottery’ foaccessing services and 
leads to inequality of opportunity.

• There is a need for joint guidance from the Department of Education and e DHSS&PS directing 
development of a long-term strategic framework in which the statutory an voluntary sectors can 
develop coherent services across NI as a whole (DE, 2003.: 12.11).

The Looked After Children in Education (LACE) project, which is a partnership betw:n Include Youth, Save 
the Children and Voice of Young People in Care (VOYP1C), is currently workin with the DE and the 
DHSS&PS and the Children’s Services Planning committees to progress a regionaltrategy to improve the 
educational outcomes for looked after children and young people. This includes: dissainating information on 
practice and policy; the publication of an audit report of services and initiatives suprting the education of 
looked after children across NI; and designing awareness raising resources and educatic programmes for young 
people and professionals.

LESBIAN, GAY, BISEXUAL AND TRANSGENDERED (LGBT) OUNG PEOPLE

Right to an effective education; non-discrimination; protection from abuse.

Section 75 of the Northern Ireland Act requires DE, the ELBs, CCMS and CCEA to Ive regard to the need to 
promote equality of opportunity for persons with different sexual orientations. Theris no specific statutory 
prohibition on discrimination against young lesbian, gay, bisexual and transgendered ipils in schools. Nor is 
there any specific DE guidance for schools which addresses the issues these pupils maface while in education. 
The key issues are:

• The influence of the churches within schools can make it difficult for schoo and teachers to address 
issues related to sexual orientation (Feenan et al., 2001). Key professiona working in the field of 
LGBT in Jarman & Tennant’s (2003: 73) study of homophobic harassnnt and violence in NI 
expressed the belief that little would be done in schools to address homophob bullying or recognising 
sexual orientation in/through the curriculum while boards of governors madeiost decisions regarding 
policies and practices in schools. Teachers Often do not feel able to discu: issues related to sexual 
orientation. One NGO worker involved in the NICCY research observed: ‘omeone needs to come 
into schools to talk to children. Teachers can’t do this because these isies place teachers in a 
vulnerable position...”

• Teachers need training and guidance in addressing issues related to the sexual rientation of pupils. 
Research indicates that teachers can act insensitively when they realise that a mng person is gay or 
lesbian. In the Shout research, one young person recounted the following expience:

“Teachers had more of a problem than pupils. Teachers would talk/gossip abrt it, even in corridors, 
and allowed verbal abuse directed towards me by other pupils, even in front ohem. The school also 
made it clear to me that my sexual orientation was abnormal and not to be talld about in school” 
(Carolan and Redmond, 2003: 10).

• Teachers do not always respect the child’s right to privacy. One young lesbisin research conducted 
by Quiery (2002: 19) recounted the following experience:

140



"When f 
parents 
ahead an'

the year head Who took me aside and said if I didn t tell my 
diem herself, f said they (and I) weren’t ready for it but she went

There is widespread homophobic bullying in schools (Feenan et al„ 2001). A DE study on bullying in 
schools (Collins2002), found that school bullying often involves name-calling or gestures with 
sexual meaningJplliW teachers were aware of this type of bullying/intimidation but only 6% of 120 
schools surveved made specific reference to homophobic bullying in their anti-bullying campaigns 
(cited in Brdtcnhach. 2004: Jarman & Tennant, 2003). DE’s child protection circular states that 
bullying may take the form of homophobic name-calling (DE, 1999b). However, schools are not under 
a statutory, requirement to include homophobic bullying in their anti-bullying strategies.
Research Suggests that it is less likely that a young person who is being bullied because of a different 
sexual oriiiotatian will report it at school as a result of concern about the consequences of outing 
themselves and being “victimised twice, firstly by the bully and then potentially by the adult 
responsible for their welfare” (Carolan and Redmond, 2003:11).
The Committee has expressed concern about the fact that homosexual and transsexual young people do 
not have aibcess to adequate information on sexuality (UN, 2002: 11) There is inadequate attention paid 
to issues of sexual orientation in sex education (Feenan et al., 2001) - See further Chapters 1 & 3. In 
the Sfottr research, 86% of the young people involved said that they were aware of their sexual 
orientation while at school, yet there is very little, if any, recognition of this in the school curriculum 
and in sex education. Only 4% of these young people had gotten any support or information from their 
school (Carolan and Redmond, 2003). Lesbian/gay issues can be ‘taboo’ in sex education in schools. 
One young lesbian (aged 17) involved in this research commented: “If I asked anything about lesbians 
or alternsuive families, 1 was told to be quiet” (ibid.: 5).

SCHOOL-AGE PARENTS

Right to an effective education; non-discrimination

The Committee has expressed its concern about poor levels of educational achievement of school age mothers 
and recommended that the government should develop educational programmes for teenage mothers to facilitate 
and encourage:their education (UN, 2002: 12-13). Until recently schools regularly suspended or expelled pupils 
who became pregnant. However, in 2003 the Equality Commission obtained a settlement in a case where a pupil 
had been suspended from school on the basis that the school’s actions constituted a breach of the Sex 
Discrimination (NI) Order 1976. There is, however, no specific statutory obligation on DE, ELBs or schools to 
make provision for pupils who are parents or for their children. Moreover, DE Circular 1999/10 provides limited 
guidance to schools on provision for school age mothers. A joint DE/DEL/DHSSPS ‘Teenage Pregnancy and 
Parenthood’ Strategy was agreed in 2002 and will run until 2007. Its objectives include: ensuring that education 
arrangements are flexible so that pregnant pupils and pupils who are parents can continue their education; the 
need for DE to issue guidance on Pastoral Care for school age parents; and the need for childcare for parents 
who want to remain in education. DE provides funding to Barnardo’s School Age Mothers (SAMs) project. The 
SAMs project provides individualised support to young mothers who want to remain in education. These 
projects have been received very positively by young mothers and educational professionals (Fullerton and 
Hayes, 2001). Each ELB has a designated SAMs officer; there is a SAMs regional development worker; and a 
Regional Strategy Group which includes representatives from DE, DHSSPS, HSSBs, CCMS, the ELBs and 
Barnardo’s.

Key issues include:

• The need for DE to issue detailed guidance to schools to ensure that they are sensitive to the needs of 
school-age parents before, during and after the birth of their child (on issues such as attendance at ante
natal care and flexibility in dress codes).

• The need for schools to have specific policies to ensure that the pupils’ educational needs are met 
during any absence from school (e.g. through individual education plans) and that schools adopt a 
flexible approach for pupils who are parents.

• Research indicates that the majority of young women considered that they were treated as well or better 
at school when it was known that they were pregnant. However, one fifth of young women had 
experienced negativity from staff and other pupils (SC, 1996: 13-14).

• The need for accessible child-care provision to ensure that pupils who are parents can continue their 
education.
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• Young mothers often end up exhausted in their efforts to combine school work with parenting with the 
result that they are more inclined to drop out of school (Morgan, 2001).

• The fact that young mothers often feel pressure (from peers, parents, the schools or themselves) to 
return to school and to do exams. One EWO who participated in our research commented:

“Young women of this age don't have maternity rights. If they decide they want a year out of 
school, coming back to school or college is hugely problematic for them in terms of getting 
childcare or places. These girls go home, have babies and three weeks later come back into school. 
It's horrendous".

• The fact that existing help (including the SAMs project) only applies to the end of Year 12 and that 
there is a lack of clarity as to who has responsibility for ensuring the pupil’s education post-16.

• The fact that not all Children’s Services Plans identify school age parents and/or their children as a 
‘child in need’ in relation to Articles 18 and 19 of the Children (Nl) Order J995.

GENDER

Non-discrimination (Art. 2, CRC); equal opportunities in education (Art. 10, CEDAW)

In the N1CCY schools research, when children were asked for their views about school, the boys’ and girls’ 
responses were remarkably consistent. However, the key issues which emerged in relation to gender and 
education are:

• Boys’ levels of educational attainment is lower than girls on average. These differences are already 
emerging in Key Stage One. While the differences are marginal in mathematics and science, they are 
more evident in English (Connolly, 2004). For example, in the 2002/2003 Key Stage 2 assessments, 
70.1% of boys achieved level 4 in English compared to 81.3% of girls.

• There is evidence that boys’ and girls’ subject choices and future career plans remain limited by 
traditional gender stereotypes (Connolly and Healy, 2004, forthcoming; Davey, 2004).

• Schools continue to have discriminatory uniform rules e.g. that girls cannot wear trousers or that boys 
cannot have long hair or wear earrings. This was raised by a number of children in our schools sample.

• Male violence, homophobia and sexual harassment are common aspects of peer-group relations in some 
schools (Connolly, 2004).

• Within this research, girls considered it to be unfair that they do not have the opportunity to participate 
in sports such as soccer at school. Girls complained that they had a more limited choice of sporting 
activities than boys, that their sporting facilities were in poor condition and that their schools did not 
place a particularly high value on girls' involvement in sports.

Recent research has concluded that, at the root of any initiative aimed at addressing the issues raised above, there 
needs to be a focus on breaking down traditional gender roles and stereotypes and thus creating an environment 
where boys and girls have much greater freedom from the constraints that these pose (Connolly, 2004). 
Moreover, the existing focus on gender is often too narrow (e.g. on gender as a statistical variable) and there
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needs to be fiirther consideration of the various ways in which gender issues impact on the classroom in general 
(Elwood et al., 2004)

SECTION 3: AIMS OF EDUCATION

States Parties agree that the education of the child shall be directed to: (a) The development of the child's 
personality, talents and mental and physical abilities to their fullest potential; (b) The development of respect for 
human rights and fundamental freedoms, and for the principles enshrined in the Charter of the United Nations; 
(c) The development of respect for the child's parents, his or her own cultural identity, language and values, for 
the national values of the country in which the child is living; the country from which he or she may originate, 
and for civilizations different from his or her own; (d) The preparation of the child for responsible life in a free 
society, in the spirit of understanding, peace, tolerance, equality of sexes, and friendship among all peoples, 
ethnic, national and religious groups and persons of indigenous origin (Art.29, CRC)

NI has had a statutory curriculum since 1989. The common curriculum was introduced in an attempt to ensure 
greater consistency and quality across the schools sector. However, it has been widely criticised for its over
emphasis on knowledge and because of the lack of flexibility given to teachers to meet the needs of individual 
children. A major research project commissioned by CCEA identified a number of significant criticisms of the 
operation of KS3 of the curriculum in relation to uniformity, breadth, balance, coherence, relevance and 
enjoyment (Harland et al., 2002). In recent research conducted by Youth@CLC (2004: 25-26) the pressure of 
school work and of examinations was identified as a major problem in school. In this research, pupils across the 
Key Stages indicated that:

• Their school work didn’t interest them:

• Much of what they did at school wasn’t relevant or useful:

"I think at the minute schools aren't really paying enough attention to the things that matter in 
real life such as sexual education and information on drugs and are putting the emphasis on 
pointless topics that people won't use in real life ... especially I think that the only reason we learn 
most stuff in maths is because it is going to be in our GCSE's and once they're over, we'll never use 
it again ... We should be more prepared for the things we face when we leave home" (Girl, aged 14).

• There was an imbalance in time given for work and time given over to play. In the NICCY schools 
research, 210 out of 776 (27%) of responses relating to unfairness in school were complaints that 
academic study took precedence over time for play and recreation. Typical comments included:

“Our school doesn't have enough sports. We have too much work and not enough playing time"
(Boy, aged 10).
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• Pupils in Key Stage 3 and 4 complained about the levels of work and emphasiaminations:

"I think there are fcnany tests that 
take place. There sf have to be so 
many. A lot of test > much pressure 
on pupils. The worlhas to be done 
throughout the year! be taken into 
account and not just it that has been 
taken place that day'aged 15).

“I work really hard hi and when I get 
home I would just Igo out and play.
But I have to sde and do my 
homework. It reallyair because the 
hard work should ben school. I don't 
mind the reading ailing but I think 
instead of writing, would do is look, 
cover and then spelm paper but just 
saying the work). I ink we should be 
allowed to play wittoys” (Girl, aged 
10)

”1 hate the way that teachers put so much pressure on us. When it comes to exav are always putting 
so much pressure on us. My parents put pressure on me as well to do well whies it even harder to 
cope with. I don’t think we should get as much homework especially when the are on. We need to 
revise, never mind do our homework. It is hard to do everything. We need ourree time as well to 
relax and not worry about anything" (Boy, aged 14).

In 1998 CCEA initiated a process of consultation on curriculum review for both thiry and Post-Primary 
sectors. There are currently detailed proposals for reviews of both the Primary and Pnary Curricula.

The Primary Curriculum

The key changes proposed for the Primary Curriculum are as follows: the introduc a strand on personal 
development; increased emphasis on the skills and capabilities for life-long leamiruse of approaches to 
teaching and learning which are interactive, practical and enjoyable; and an emphasreater coherence and 
progression (CCEA, 2002). One of the most significant changes is the introductroundation Stage for 
years 1 and 2 in which the emphasis is on play and the development of social ski formal education is 
delayed. There has also been a pilot of the ‘Enriched Curriculum’ which is curremg evaluated. Many 
interviewees spoke in positive terms about the potential of this innovative approt expressed concerns 
about the need for it to be properly resourced to be fully effective. A final decision implementation of the 
review of the Primary Curriculum is now waiting the outcome of the evaluations Enriched Curriculum 
pilots, most particularly the evidence on the literacy outcomes.

The Post-Primary Curriculum

The Review of the Post-Primary Curriculum has been accepted for implementation lling basis from 2006 
(CCEA, 2003). The intention is that the implementation of the new Key Stage 3 erm will coincide with 
the implementation of the Costello reforms in 2008. Of particular relevance is the fl that there will be an 
Entitlement Framework which will guarantee every pupil access to a minimum of ects, a third of which 
must be academic and a third of which must be vocational.

The Revised Curriculum for KS3 is divided into eight areas: one general learning.earning for Life and 
Work) and seven subject areas. There is also a number of compulsory key skills include personal and 
inter-personal skills and critical and creative thinking skills. At KS4 only the Leaar Life and Work and
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the Key Skills will be compulsory. The area of ‘Learning for Life and Work’ includes three key strands: 
Education for Employability, Local and Global Citizenship and Personal Development.

The proposed changes are widely regarded as being very positive from a children’s rights perspective. The key 
elements of the proposed curriculum are consistent with the aims of education as defined in Article 29 of the 
CRC (above) and elaborated upon in the Committee’s General Comment No. 1, in particular that: “Essential life 
skills are learnt by every child and that no child leaves school without being equipped to face the challenges that 
he or she can expect to be confronted with in life and that Education should be child-friendly, inspiring and 
motivating for the individual child” (Committee on the Rights of the Child, 2001). Moreover, there are 
ongoing efforts to ensure that the curriculum is accessible to all children. For example, CCEA are in the process 
of developing guidance and materials to assist teachers in adapting the curriculum for children with special 
educational needs etc.

Other positive features from a children’s rights perspective are: the inclusion of personal and social development 
within the statutory curriculum; the inclusion of a strand on ‘local and global citizenship’ which includes the 
following key concepts: diversity and inclusion, human rights and social responsibility, equality and social 
justice and democracy and active participation; the emphasis on pupil choice and participation in both content 
and assessment; the general focus on ensuring that the curriculum is relevant and enjoyable; and the pilot 
Flexibility Initiatives at KS4 which enable schools to discontinue aspects of the statutory curriculum and allow 
pupils to participate in work-related learning.

Key issues are as follows:

• Implementation: Concern was expressed about the implementation of the revised curriculum and in 
particular the need to get schools and teachers ready to deal with what is a fundamental shift in 
approach. An implementation strategy is being developed by a cross-sector implementation group. 
CCEA has placed an emphasis on teacher training as it recognises that this involves a major culture 
shift. Moreover, DE is binding various pilots (e.g. on citizenship) and it is expected that these should 
provide templates and methodologies for some of the general skills.

• Minimum statutory entitlement: There is a lack of certainty about what is meant by ‘minimum 
statutory entitlement’. The Review document highlights statutory elements of the curriculum in bold. 
However, it is unclear how this will be translated into a rights framework. The danger is that the 
emphasis on flexibility could result in key issues not being covered in all schools or by all children. A 
further danger in a flexible approach is that there is more scope for differential patterns of provision to 
arise in relation to social class, gender and ethnicity. Moreover, the proposals do not address issues 
around potential ‘disapplication’. There needs to be further clarity as to when a pupil might be lawfully 
withdrawn from elements of the curriculum by schools, parents and by pupils themselves.

• Sex Education The adequacy of sex education in schools is considered in Chapter 1 & 3. However, 
sex education provides a good example of the uncertainty about what is meant by ‘minimum statutory 
entitlement’. Sex education is currently not part of the statutory curriculum (with the exception of the 
biological elements of reproduction). It is proposed that it will now be part of the Personal 
Development Strand of the statutory curriculum. CCEA have developed teaching materials which are 
very comprehensive and which explicitly address many of the issues which have been contentious. 
However, schools appear to have considerable discretion as to what they include in sex education 
classes. Moreover, there is, as yet, no indication as to whether parents will be able to withdraw their 
children from sex education classes. The Committee has previously criticised the law in England and 
Wales which gives parents an absolute right to withdraw their child and does not take account of the 
views of the pupil him- or herself (UN, 1995).

• Irish Medium Schools Concern was expressed that the curriculum review is being developed from 
the perspective of English-speaking schools. For example, some of the examples of exercises (e.g. 
those using newspapers) would be difficult to carry out in Irish Medium schools. There was also a 
concern that bilingualism had not been identified as a key skill.

SECTION 4: PROTECTION FROM ABUSE
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protection from physical or mental violence, injury or abuse, neglect or negligent treatment, 
maltreatment or exploitation, including sexual abuse, while in the care of parents(s), legal guardian(s) 
or any other person who has the care of the child (Art.23, CRC).

Schools are required by law to “safeguard and promote the welfare of registered pupils”15. There is no legal 
requirement on schools to ensure that children’s best interests are a primary consideration in decisions affecting 
pupils. Specific issues of concern which emerged during the research were in relation to: bullying, child 
protection and access to counselling services.

BULLYING

The right to be protected from physical and mental abuse; non-discrimination; freedom from torture, inhuman 
and degrading treatment (Art. 23, CRC; Art. 3, ECHR).

Since 2003 all schools have been required to have anti-bullying policies and to consult pupils when they are 
drawing up these policies.16 Guidance for schools is contained in Pastoral Care in Schools: Promoting Positive 
Behaviour (DENI, 1999). Save the Children (2002) has produced guidance for post-primary schools, and is in 
the process of producing guidance for primary schools. The Parents Advice Centre have also prepared 
information leaflets for parents. A number of agencies in the statutory and voluntary sectors have established an 
Anti-Bullying Forum.

In spite of these initiatives, bullying remains a major concern for children and young people in NT In research 
commissioned by the DE, 40% of primary and 30% of post-primary children reported that they had recently been 
bullied (DE, 2002). In the NICCY schools research, the issue of bullying was raised by 14% of children who 
raised the issue of schooling/education. The following picture (where the bully demands ”1 wont your dinner 
money"), and quote, were typical of the concerns children expressed towards the issue of bullying:

"At school I get very annoyed 
and I get treated badly and 
unfairly when I come into school 
no one likes me and I get blamed 
and people call me names and I 
do not have any friends" (Boy, 
aged 10).

While all schools should have anti-bullying policies, there is no guarantee that they are implemented in practice. 
As one child pointed out:

"I think that it is unfair when you're bullied and there is nothing done about it. The school has put up signs 
like "Stop the Bully" and "Say No to Bullies" but they don't do anything to stop them" (Girl, aged 10).

Some of the key concerns and underlying problems are as follows:

• The lack of a generally agreed definition of bullying. There is a perception that bullying is inevitable; 
that some children are over-sensitive; and that some children even ‘invite it’.

15 Education and Libraries (NI) Order 2003, art. 17.
16 Education and Libraries (NI) Order 2003, art. 19.
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• The difficulties teachers face in addressing the issue and the need for appropriate training in the 
identification and management of bullying for all staff (including playground and bus supervisors).

• The need for the curriculum to specifically address issues of diversity and tolerance.
• The vulnerability of certain groups of children and young people, in particular: LGBT; Travellers; 

ethnic minorities; and young people with disabilities.
• Schools are not required to address racial harassment or homophobic bullying in their anti-bullying 

policies.
• The need for innovative strategies for dealing with bullying such as peer mediation.
• Particular difficulties in identifying and addressing bullying in playgrounds and school transport.
• The need for proper strategies for monitoring the incidence of bullying.
• The need for designated officers in both schools and ELBs to co-ordinate services for both victim and

perpetrators.
• The fact that school culture (in particular the lack of respect which teachers afford pupils) can provide 

an atmosphere where bullying thrives. One EWO involved in this research commented: ‘Teachers are 
surprised when there is a bully in the classroom or a bully in the playground but the culture of the 
school often generates that".

• Much less attention (particularly in the UK), has focused on the school as a potential site of child 
emotional abuse by teachers (Tomison & Tucci, 1997). Emotional abuse and neglect, it is argued, can 
take a number of forms in the school setting (Hart et ah, 1987; Hyman & Snook, 1999; Hyman, Zelikoff 
& Clarke, 1988; Paulson, 1983). This includes: verbally assaulting, threatening and bullying children; 
rejecting, neglecting or isolating some pupils in favour of others; failing to intervene when pupils are 
being bullied by peers; having inappropriate academic expectations (either above or well below the 
child's developmental level) and providing an unstimulating learning environment (either in terms of 
teaching style, teaching aids or the curriculum). Bullying by teachers emerged as a key issue across a 
range of focus groups and among children themselves, although the children did not tend to describe 
this as ‘bullying’ but rather as certain teachers ‘picking on them’, ‘shouting at them’ or ‘putting them 
down’. The following extracts are reflective of some of the comments made by those who discussed 
this issue:

"Sometimes teachers put you down and 
make a full of you and if you even attempt 
to do the same to them we would be 
punished and the teacher sitting with a 
smerk in their face. Something should be 
down" (Girl, aged 13).

v/

V
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In the words of one NGO worker, who reflects the views a number of professionals :

"Some teachers' attitudes to some children are disadvantaging those children and I'm putting that 
in polite terms. At the other end, they are abusive to children; they are putting them down, 
they're reducing their self esteem”.

In general terms, it was considered that the resources to tackle the issue exist but that more work needs to be 
done in terms of: educating pupils for tolerance; training teachers and support staff to identify, monitor and 
address it; and co-ordinating support services for all involved. In 2002, the Committee expressed its concern 
about widespread bullying in schools in the UK and recommended that the government should: “take measures 
and set up adequate mechanisms and structures to prevent bullying and other forms of violence in schools and 
include children in the development and implementation of these strategies” (UN, 2002: 13). In England and 
Wales, the DEES has recently provided almost £0.5 million to the Anti-Bullying Alliance to develop a co
ordinated national strategy on bullying and to ensure the effective distribution of the existing materials through 
regional networks.

CHILD PROTECTION IN SCHOOLS

Schools are required by law to determine the measures to be taken at the school “with a view to protecting pupils 
from abuse, whether at school or elsewhere”17. DE guidance on child protection is contained in Pastoral Care in 
Schools; Child Protection (DE, 1999b). Concerns about the current guidance include:

• There is inadequate advice for schools on how to handle allegations of peer abuse. DE has initiated a 
review to examine the management of young people who engage in sexually inappropriate behaviour.

• There is a need for further guidance for schools on the use of photographs and images of children.
• The codes of conduct need to be more age-appropriate.
• Further guidance is needed on the protection of children with disabilities and special educational needs 

in mainstream settings.

DE is in the process of preparing a revised guide for schools which will be able to be accessed online so as to 
facilitate up-dates. The Inspectorate has been very positive about the implementation of pastoral care and child 
protection policies, although it identified a minority of schools where practices could be improved (ETI, 2000a). 
The Committee has identified a need to strengthen the training for teachers in the identification, reporting and 
management of cases of ill-treatment (UN, 2002: 10). This requires monitoring to ensure that policies are 
implemented; that they are up-to date; and that all staff have received adequate training in child protection 
issues. There is also considered to be a need for Independent Listening Services to take forward the issues raised 
by children in relation to their safety and welfare.

Other concerns include:

• The Social Services response is seen to be Mess than robust’ on occasions. What has happened after 
their referral was made may not be communicated back to the school who continue to work with the 
child on a daily basis.

• EWOs expressed concern that children can “disappear” i.e. move house and no-one can trace them. One 
EWO pointed out: “You should be able to tell where children are - especially in terms of sexual 
exploitation”.

• Schools are not in a position to address many of the emotional issues which arise and that children need 
to be able to access and prefer to access independent and confidential support from people other than 
parents and teachers i.e. professional counselling.

ACCESS TO COUNSELLING SERVICES

Schools and ELBs are not required by law to provide pupils with access to counselling services. The need for 
specialist counselling services in schools was identified in a DE Scoping Study (DE, 2002) and in previous 
research (Leitch and Kilpatrick, 1999). Children who have experienced the conflict have a particular need to

17 Education and Libraries (NI) Order 2003, art.18.
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access confidential counselling support (Smyth et al„ 2004). Children often do not feel comfortable raising 
issues with their teachers and teachers often feel ill-equipped to deal with the issues raise .

In 7001/2002 DE provided £400 000 pilot funding for counselling services divided between each of *6 Jive 
ELBs Prior to this in 2000, NSPCC had developed and were funding a three-year pilot of school s counsel g 
services in approximately 45 schools across three ELB areas. Some ELBs used this designated DE funding to 
contribute to the cost of the NSPCC pilot while others developed services in-house or contracted services fro 
Contact Youth. Initial indications are that that these services are highly valued by children and young peop 
and by educational professionals. The major difficulty with existing provision is the fact that it is not access.b e 
to all children. There is also concern that other counselling services (such as that provided in »4 chools in 
North Belfast by the BELB which received designated DE funding following unrest ,n the area) will be axed 
following a major cut in that funding. While there are different options as to how these services might be 
delivered it is apparent that there is a pressing need for professionally-delivered counselling services to be 
accessible to all children in schools. The potential benefits for children’s education and mental well-being are 
apparent: In NSPCC’s view, "Supporting the emotional and mental health needs of children and young 
people in school facilitates their focus on academic attainment and significantly their preparation for adult

life".
The DE Scoping Study highlighted the need for impact evaluation and recommended that evidence on the 
outcomes for children and young people should be collated prior to DE developing a policy on the provision of 
schools’ counselling services. In July 2004, DE agreed to partner fund NSPCC in the conduct of an impact 
evaluation. This evaluation will be carried out by NSPCC in conjunction with the Modelling, Measurement and 
Evaluation Unit within the University of Ulster at Magee over the 2004/2005 academic year and the final repo 
is scheduled for March 2006. It is anticipated this will inform a DE policy for developing a universal seivice.

SF.rTION 5: PARTICIPATION IN DECISION-MAKING

The state has a duty- ... to assure to the child who is capable of forming his or her own views the right to 
express those views freely in all matters affecting the Mid. the views of the child being given due weight 
in accordance with the age and maturity of the child" (Art. 12, CRC)

The Committee has expressed its concern that: “schoolchildren are not systematically consulted in matters that 
affect them” (UN, 2002: 7) (See Chapter 1). When children and young people in this research were asked t 
identify things which they felt were unfair about school, the number one issue to emerge directly or indirectly 
was the fact that they did not have a say in many of the issues which affected them school. A total of 398 out of 
776 (51%) responses relating to unfairness at school were complaints by children and young peop e y
no say in a range of issues which affected their daily educational experiences. One of the pressing concerns 
expressed by these children concerned the poor communication and/or relationships with teachers. Typica 

comments included:

"Sometimes school can get on my nerves cause I don't think children get enough respect from teachers and 
caretakers and I think some children are scarred about speaking their mind in case they get shouted at

(Girl, aged 11).

"Some teachers get on to you without listening to what you are saying" (Young Person in Focus Group).

These concerns are echoed by children with different educational and life experiences.

. Young people with disabilities consider that the lack of respect for their views was 'poisoning' their
school days (Educable, 2000). .

. Young people who are in care often vote with their feet and fail to attend review meetings to discuss 
their education as they are not convinced that their input will make a difference (Me Laughhn, 2002).

. Young people in AEP programmes are particularly critical of the way in which they were treated by 
their teachers in mainstream schools. When we asked them about the most important thing they had 
learnt in school, one response was: "Keep your mouth shut when the teachers did annoy you cos it 
just gets you into more trouble" (Young male, aged 16 - AEP). Similar concerns were also expressed 
in a number of the interviews with key professionals. One EWO commented.
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"Sometimes children feel that they don't hove the right to question ch.ldrens behavmur. If they 
question something, they are said to be cheeky or emotionally difficult. They are not sure how to 
present themselves or how they should ask questions without being cheeky or whatever .

Similarly in a focus group of NGO workers, the issue of teacher/pupil relationships and communication 
emerged ’as a key concern. One interviewee commented (in relation to some teachers): They do not listen to 
them8 They do not hear them. They do not value them the way children and young people should be value . 

It's heartbreaking to hear some of the stories".

Concerns were raised in relation to the lack of involvement of children in all the decisions which are made which 
will ultimately impact on the child in the classroom: (i) when decisions are being made which impact 
individual pupils; (ii) when school policies are drafted.

Decisions affecting individual children

The vast raft of education reform legislation in the 1990s was explicitly geared towards enhancing parental rights 
and children’s autonomous rights were largely ignored (Lundy, 2000). So for example, children do not have a 
specific right to have their views taken into account in relation to any of the following key decisions.

. the choice of school which they will attend.
• the subjects which they study at school or the exams which they enter.
. when decisions are being taken to suspend or expel them or if there is an appeal to an expulsions appeal

. wheTspecial educational provision is being determined for them or when there is an appeal to the
SENT, although guidance in the Code of Practice on SEN recommends that their views are sought

and taken into account. , a. ■
. Whether they attend religious or sex education. Children cannot withdraw themselves from religion 

classes. Nor can they insist on receiving it if their parents have withdrawn them from it. This may, in 
certain instances, also contravene the child’s autonomous right to freedom of conscience.

Involvement in school decision-making

Governing bodies are required by law to include elected teachers and parents but there is no provision for 
representation by pupils. Theoretically, pupils could be co-opted onto the Board of Governors. However, there 
appears to be only one school in N1 in which pupils are represented on the Board of Governors. When schoo 
Sals were asked their views about pupils participating in the Board of Governors, «« m^onty of 
were sceptical about pupil involvement (Mitchell, 2004). Some of the reactions represented in Mitchell (2004)

were as follows:

“The business of the board is at a high level, too high for students .

“Their advice and their ideas ... (have to be passed) through a filter of experience and breadth and so on that 

they, simply by reason of their age, don’t have”.

“If there were students on our board of governors...a number of governors would be inhibited rightly or 
wrongly (they) would be much less open in some of the things they say and I think that the benefit that we ave 
from a lot of well-qualified ... experienced and senior members of this community who bring a huge amount to 
the board of governors might be lessened in that way”.

The Committee has identified a need for further steps to ensure the systematic meaningft.1 and effective 
participation of all groups of children in society, for example through school councils (UN 2002. 8). Whde it 
can be assumed that a significant number of schools have student councils, there is no recent evidence as to he 
full extent or indeed efficacy of these. Where they do operate, children sometimes cast doubt on their credibility. 
Comments in this research included: "You got handed minutes from the last meeting and you had to talk 
about this and this. And it was mainly the canteen and stuff and you didn't really get the opportunity to 
bring anything up" (Young female, aged 17 - Youth Group).
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Other concerns focus on the fact that the membership is in some cases chosen by the teachers rather than elected 
by the pupils themselves; that the decisions of the council can be ignored or overturned; and that the existence of 
the council is contingent upon teacher approval (Educable, 2000).

In 1998 young people reported that they were rarely asked for their views in school on a whole range of issues 
relating to education, including: the curriculum, detention, uniforms and school facilities (NI Youth Life and 
Times Survey, 1998). In the NICCY schools data, the lack of say in school decision making processes emerged 
as the number one issue which children and young people considered most unfair about school. As illustrated 
below, children identify a range of issues which affected them as school pupils.
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Many of the issues identified by children and young people (summarized in the Table 4.1 below) raise concern 
about breaches of children’s rights in addition to Article 12 of the CRC. For example:

• Some of the school uniform rules may breach children’s rights to freedom of expression and to be 
protected from discrimination. In particular, requirements that girls wear skirts and boys do not have 
long hair or earrings may discriminate on the grounds of sex.

• The poor educational, recreational and toilet facilities in some schools may contravene pupils’ right to 
health and to be safe.

• The lack of space to store books (with the result that they have to carry heavy bags) may contravene 
their right to health.

• Restrictions placed by schools on the subjects pupils study or their access to examinations may 
constitute a denial of their right to an effective education.

• The requirement to study religious education may breach their independent right to freedom of 
conscience.

• The lack of lockers or fact that lockers might be searched by teachers may interfere with their right to 
privacy.

Moreover, all of the issues raised by children and young people who participated in the NICCY research (which 
are displayed in Table 1) provide direct or indirect evidence of the fact that children and young people’s views 
are not given due weight in the matters which affect them. The Education and Libraries (NI) Order 2003 
requires schools to consult with pupils in developing school discipline and bullying policies. This is the only 
specific requirement for pupil involvement in the entire Education Orders. An obvious gap in the law is a 
specific obligation to take pupils’ views into account generally. In Scotland, schools are under a specific 
statutory obligation to have due regard to pupils’ views (albeit that this applies only ‘so far as is reasonably 
practicable’).18

TABLE 4.1: ISSUES RAISED REGARDING UNFAIRNESS AND NO SAY IN SCHOOL*
ISSUES N %

No say in sports/recreation
(lack of and no say of in sports, music, after school clubs, school trips) 182 21%

18 (Standards in Scotland's Schools etc, Act 2000, s. 2(2)).
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Uniform
(no say in design/style, have to have top button done up etc., girls not being allowed 
to wear trousers, lack of individuality, want to wear own clothes) 147 17%

Teachers
(shouting, favouritism, teacher ignore your view/lack of respect, have no patience, 
treat you like children, one rule for teachers - another for pupils, expectations too 
high, absent sub teachers, spend too much time on ‘bad boys’) 118 13%

School Dinners
(too expensive, little choice, no say in menus) 91 10%

Lack of facilities
(lockers, computers, games room, bike shed, school minibus, fizzy drinks machine, 
comfortable chairs, school nurse) 89 10%

Rules
(no running in the playground, no jewellery, no make-up, no mobile phones, no water 
bottles) 78 9%

Subject Choice
(not enough choice of subjects, not allowed to choose own subjects until a certain 
stage, no say in how a subject is taught) 60 7%

Structure of School
(state of repair of school buildings, litter, graffiti, lack of heating, security 
cameras/grills, playground too small) 60 6%
Toilets
(dirty/vandalised/locked and have to get key to use them, have to ask to go/not being 
allowed to go) 24 3%

Broken Promises 21 2%

Want off School Grounds at Lunch Time 17 2%

TOTAL | 887 | 100% j
*The figures (numbers and percentages) presented here refer to numbers of responses rather than numbers of pupils. Pupils 
often raised more than one of these issues. For this reason, the figures presented are relative rather than absolute.

Young people are quick to see the wider benefits of greater participation in decision-making:

“We need to be able to leave our books in school, have longer lunches and breaks and better sporting 
equipment ... By applying some of the above points to school, it would make school more enjoyable and maybe 
would encourage kids to stay in school and not go on the beak and they would get on better with the 
teachers" (Boy, aged 15).

Various interviewees referred to the need for a change in the culture in schools in NI so that they are more 
democratic. This emerged as a key theme in focus groups with key professionals working with children. A 
child-rights based approach in schools would need not only a change in the law but also a change in institutional 
approaches. One interviewee commented on the need for schools to develop a "culture of rights":

“Messages are given to children in all sorts of ways ... you know not dealing in terms of the text books in 
formal education but messages that children are given about themselves and how much of a role they can 
play in their own lives no matter what age they are" (NGO Worker).
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This would require a strategic training programme for all school staff which highlights models of good practice 
in pupil participation; demonstrates practical ways in which these can be integrated into school life; and 
highlights the educational and other benefits of involving pupils. The WELB pilot on school councils is a 
positive development in this direction. However, there needs to be further direction on a Northern Ireland-wide 
basis.

SECTION 6: SEGREGATION. SECTARIANISM AND THE IMPACT OF THE
CONFLICT

"The values embodied in Article 29(1) are relevant to children living in zones of peace but they are even more 
important for those living in situations of conflict or emergency... it is important in the context of education 
systems affected by conflict... that educational programmes be conducted in ways that promote mutual 
understanding, peace and tolerance, and that help to prevent violence and conflict ”. (Committee on the Rights of 
the Child, General Comment No. I on the Aims of Education.)

One of the most distinctive characteristics of the NI education system is the high level of religious segregation. 
At present about five per cent of pupils in NI attend planned integrated schools. Apart from these schools, the 
vast majority of pupils in NI receive their education in schools which are, for all practical purposes, 
homogeneously Protestant or Catholic. The other distinctive factor is that schools are educating young people 
who are growing up in a conflict-affected society. This has implications for children's education in a number of 
key respects. Some of the key issues - religious segregation, sectarianism and the implications of the conflict - 
are summarised below.

RELIGIOUS SEGREGATION

There is a surprising lack of consensus on the impact of segregation in education on young people and on the 
wider society. Three main views are expressed: first, separate schools fuel antagonism by teaching different 
curricula; second, the mere fact of separation, allied with the hidden curriculum, fuels a sense of difference; and 
third, separate schools are largely irrelevant to a political conflict which is rooted in inequality and injustice, 
rather than ignorance (Darby and Dunn, 1987). Despite the lack of consensus, a range of initiatives in education 
have been pursued over the past 30 years all of which are aimed, implicitly or explicitly, at softening the edges 
of institutional segregation: these included curriculum initiatives, contact programmes and the development of 
integrated schools.

Key issues

• The low percentage of pupils educated in integrated settings. This has been criticised by the Committee 
who have recommended that the government “increase the budget for and take appropriate measures 
and incentives to facilitate the establishment of additional integrated schools in NI to meet the demand 
of a significant number of parents” (UN, 2002: 13). There is particular concern about some of the 
restrictions involved in establishing integrated schools.

• The Costello Post Primary Review proposed that schools should collaborate in order to ensure that 
children will have access to a wide range of subjects. However, there is as yet little detail on how this 
will work and whether it will have an active cross-community dimension. Some interviewees expressed 
concern about the practicalities and whether it was feasible at all in communities with high levels of 
mistrust.

• There are no direct forms of co-operation between the controlled and maintained sector in terms of the 
management of schools. It is possible that newer forms of shared management or ownership of schools 
might develop in the future as, for example, is seen with shared Anglican/Catholic schools in England, 
Australia or Canada.

• Whilst students from Catholic and predominantly Protestant schools attain similar levels of 
qualifications, Catholic boys are more likely to leave school with no GCSEs or lower GCSE results than 
boys educated in predominantly Protestant schools (Osborne, 2004). The gap is, however, small and 
has decreased significantly in recent years. Catholic children are still less likely to study A-level 
science than their Protestant counterparts (Davey, 2004).

SECTARIANISM
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The preparation of the child for responsible life in a free society, in the spirit of understanding, peace, 
tolerance, equality of sexes, andfriendship among all peoples, ethnic, national and religious groups and persons 
of indigenous origin" (Art. 29, CRC)

Research has shown that the continuing divisions that exist within NI impact upon children at a very early age 
(Cairns, 1987). By the age of three, children are already beginning to internalise the cultural and political 
preferences of their own community. By the age of six it is estimated that one third of children in NI as a whole 
see themselves as Protestant or Catholic and one in six have expressed sectarian comments (Connolly, Smith and 
Kelly, 2002; Connolly and Healy, 2003). Children’s experiences of the divisions that exist vary considerably 
(Smyth, 1998). For those living in areas characterised by sectarian tensions and violence, many children tend to 
have already developed hardened identities and negative attitudes towards the other community by the ages of 7- 
8. They are also likely to have witnessed and/or been involved in name-calling and fighting with children from 
the other community at this age. By the ages of 10-11 they also tend to have a significant awareness of broader 
political issues and historical events associated with their own (but often not the other) community (Connolly 
and Healy, 2004). Children living in areas relatively free from such tensions and violence only tend to develop a 
consistent awareness of the divisions that exist at an older age (at about 10-11 years). However, such children 
can demonstrate considerable ignorance of key local events and have expressed a desire to be able to learn more 
about these (Connolly and Healy, 2004).

Key issues:
• Despite the fact that Education for Mutual Understanding and Cultural Heritage have been cross-cutting 

themes on the statutory curriculum for over a decade, research suggests that their impact has been 
limited (Smith and Robinson, 1996; Leitch and Kilpatrick, 1999).

• There needs to be a further appreciation for, and respect of, cultural diversity and of reducing negative 
attitudes towards those who are ‘different’ to themselves (in religion but also ‘race’, disability, sexual 
orientation and gender). This should begin in the early years (Connolly, 2004). It is important that the 
fullest opportunities provided by the new Local and Global Citizenship Programme in the revised 
curriculum are realized.

• Educational initiatives aimed at increasing children’s awareness and understanding of key historical and 
political events associated with NI should begin in primary school, from the ages of about seven or 
eight.

Schools can receive support from ELBs for inter-school activity as part of the Schools Community Relations 
Programme (SCRP). Not all schools participate in this programme. Schools and young people can be reluctant 
to participate in the areas most affected by the conflict. Moreover, recent research on pupils’ perceptions of the 
scheme has indicated a number of concerns, including the fact that: the programmes are often influenced by 
curricular objectives; the opportunity for follow-up and discussion and un-packing of the issues can be limited; 
and schools often select the pupils who participate in order to promote a positive image of the school (O’ Connor 
et al., 2003). It is generally considered that cross-community contact schemes are to be encouraged but they 
need to be meaningful and sustained and require very careful planning. Ill-planned contact schemes can cause
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more harm than good (Connolly and Maginn, 1999; Connolly, 2000). DE issconsultation on a review of 
the SCRP in 2002 and is currently considering options for change (O’ Connor 2002).

THE IMPACT OF THE CQNFLIC

Right to an effective education (Art, 28, CRC); protection from abuse ailtreatment (Art. 23, CRCt; 
protection from inhuman and degrading treatment (Art. 3, ECHR).

Research conducted by the Institute for Conflict Research has shown that chikeducation can be affected by 
violence in a number of significant ways and that: “it is difficult to sustain ta that NI schools have been 
havens of peace in an otherwise stormy and conflict-affected society” (Snt ah, 2004: 103). Specific 
concerns include:

• The need for more support, guidance and training for teachers ands to counselling services for 
children who have experienced the conflict (Smyth, 2004). OEMs Victims Unit has recently 
commissioned a research and development project (‘Enabling Voiceich is aimed at developing an 
inter-agency approach to the educational support of post-primary scupils who identify as victims 
of the violence.

• Children are regularly harassed on their way to school, their relipadily identifiable from their 
school uniforms (Smyth et ah, 2004; Leonard, 2004). Young pen a number of focus groups 
expressed concern that wearing their school uniform made them vule to verbal abuse and attack. 
For example, one young person complained that they “can't wneir uniform up the town". 
Another two pupils commented:
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“I was crorhe bridge and 
they were >uting at me 
and I was uniform as 
well. It diially register 
until after to me." 
(Young fei Youth Group).

• Some schools in interface areas restrict pupils’ access to recreatios in order to protect them from 
external attacks (Leonard, 2004: 71).

• Children whose parents are in the security forces can experience icant stress as a result of extra 
security measures, worry about their parents’ safety and the need teal their parents’ occupation in 
school (Leitch and Kilpatrick, 1999; Smyth et ah, 2004).

• Some of the feuds which have occurred recently in loyalist areas hilled over into the playground.
• In areas experiencing high levels of sectarian tensions and violetrgeted conflict resolution work 

should be undertaken with young children. The need to work tovxmflict resolution was a desire 
shared by many children and young people who participated in thCY schools research, a group of 
whom wrote the following message:



• It can be difficult to ensure the educational stability of children who have to move home because of 
intimidation.

• There is a need to ensure that school-children are not seen to be the legitimate objects of violent protest. 
The incidents at Holy Cross Primary School have been described in a recent High Court judgment as 
“one of the most shameful and disgraceful episodes in the recent history of Northern Ireland”. The case 
was initiated by the mother of one of the Holy Cross children on the basis that the policing strategy 
breached her daughter’s rights under the ECHR and CRC. The court did not find that there had been a 
breach of the children’s right to education because of the ‘sterling’ efforts of the staff and parents. He 
indicated that he was not prepared to conclude that “the indignities, tlireats and naked intimidation to 
which the applicant was subject did not amount to inhuman and degrading treatment”. However, he 
considered that the PSNI had not breached Article 3 of the ECHR (which prohibits torture, inhuman and 
degrading treatment) because their efforts to contain the protest had been reasonable. Nor did the Judge 
consider that the children’s best interests were not a paramount consideration in the policing strategy. 
Leave has been granted for an appeal. However, the current decision leaves open the possibility that a 
similar incident at a school in the future could be policed in the same way.

Schools have to deal with the impact on their pupils of the wider divisions in society and at the same time are 
expected to improve community relations through the education process. In spite of this, there is no specific 
strategy for addressing this or many of the other concerns outlined above. Following the Belfast Agreement, in 
1999 the Minister of Education set up the Culture of Tolerance Group which had representatives of all the key 
education sectors. Its initial purpose was to consider ways of extending integrated education. However, at the 
first meeting the terms of reference were extended to consider ways in which all types of schools could 
contribute to the development of a culture of tolerance. Two reports issued from the process: the first was an 
initial commentary on the issues that needed to be considered; the second was a report on EMU arising from a 
larger group which was specifically convened for this purpose (DE, 1999a). This was followed by various 
changes in Ministers and, in a changing political climate, the priority attached to the process seems to have 
reduced. No final report or strategy was ever issued.

CONCLUSIONS AND SUMMARY OF MAIN PRIORITIES IN EDUCATION.

The major areas where children’s rights ‘in’, ‘to’ and ‘through’ education are currently being ignored or 
underplayed and which should, therefore, be priorities in the context of education are as follows:

• Children with special educational needs should have learning their educational needs assessed promptly 
and appropriate educational provision made for them.

• All staff should be adequately trained in identifying and managing bullying behaviour; incidents should 
be properly monitored and recorded; and appropriate support should be put in place for all children 
involved.

• Children educated outside mainstream schools must have access to high quality, full-time education.
• Children’s views must be given due weight in all educational decisions affecting them, through (a) the

enactment of a statutory obligation on schools and other professionals working in education to take 
pupils’ views into account and (b) training and support for all staff in relation to the implementation of 
Article 12 of the CRC.

• There must be a strategy to secure equal access to effective education for Traveller children.
• There should be a concerted strategy to address issues relating to the impact of the conflict and religious 

segregation in schools.
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There are several other areas where there are serious concerns about existing educat.onal prov.s.on from a 
children’s rights perspective but which are currently under review, consultation and pilot. Specific criticisms of 
these proposed reforms were highlighted earlier in the Chapter. For the most part, however, these reviews 
should result in significant improvements in terms of children’s rights and welfare. The Commissioner may 
wish to keep these areas under review to ensure that the changes which emerge are implemented effectively and 
are compatible with the human rights standards in the CRC and elsewhere^ Finally there were several cross
cutting concerns, many of which are common to other areas of provision. These include, deficiencies in data 
the inadequacy of resources (an issue which is of increasing concern ,n the wake of the highly-publicized 
funding crises in two of the five ELBs); the need for better co-ordination of services; and the need for both early 
intervention and a greater emphasis on early years. In addition, there were two other recurring themes which 
emerged in education- (a) the need for further measures to address child poverty because of the significant 
detrimental effect it has on a child’s capacity to enjoy the right to education; and (b) the need to review teacher 
education and training to ensure that teachers have the knowledge and skills to protect, promote and fulfil

children’s rights in education.
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FOREWORD

The Northern Ireland Human Rights Commission has a statutory duty to promote 
understanding and awareness of the importance of human rights in Northern Irelan .
To ensure that it fulfils that duty it has established an Education Committee which 
concerns itself not just with the provision of information about human rights but also 
with the maintenance of human rights standards within the entire education sector in 
Northern Ireland. As a result of the Committee’s work the Human Rights 
Commission has, for example, made proposals on how the new Northern Ireland 
Curriculum could embrace the need for human rights education. The Commission has 
also published its views on the human rights aspects of methods currently used tor 
testing children prior to the start of their secondary level education.

The present report deals with a topic which lies at the heart of the human right to 
education, a right which is protected by the European Convention on Human Rights, 
the UN Convention on the Rights of the Child and many other international human 
rights treaties. The report examines whether the system currently in place in Northern 
Ireland for responding to the expressed wishes of parents regarding the admission ot 
their children to secondary level schools is fully consistent with the relevant _ 
international standards. In publishing the report the Human Rights Commission is 
seeking to raise pubic awareness of the human rights and equality dimensions to the 
topic It very much hopes that the report will lead to improvements being made to the 
current system, whether by individual schools or by the Department of Education.

The report was written by Laura Lundy, a senior lecturer in law at the Queen’s 
University of Belfast, who is an acknowledged expert in the field of education law.
She is the author of Education Law, Policy and Practice in Northern Ireland (SLS 
Legal Publications, Queen’s University, Belfast; 2000). The Commission is most 
grateful to Ms Lundy for her work in compiling the report and is pleased to be able to 
publish it The views expressed are those of the author alone, and do not necessarily 
reflect those of the Human Rights Commission, but the Commission is delighted to be 
able to add to the debate on the matters raised in the report by placing it in the public
domain.

Brice Dickson 
Chief Commissioner 
May 2001
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EXECUTIVE SUMMARY

Access to an effective secondary education on the basis of equality of opportunity is a 
fundamental human right of all children. So too is the right of parents to choose the 
type of education which they want their child to receive. The objective of the report is 
to critically evaluate the current system which determines access to post-primary 
schools in Northern Ireland with particular reference to the way in which schools 
choose pupils for admission; the fairness of the criteria used by schools; and the extent 
to which the current system accommodates parental choice, is accessible and provides 
an effective means of complaint.

What is the current legal system for determining school admissions?

The Education (NI) Order 1997 gives effect to the government’s policy on “open 
enrolment”. Education and Library Boards (ELBs) are under a duty to make 
arrangements for parents resident in their respective areas to express a preference as to 
the school at which they wish their child to be educated and to give reasons for that 
preference. All schools have a set annual admissions number which they are not 
allowed to exceed. The Board of Governors of each school is under a duty to draw up 
the admissions criteria which will be applied in the event that the school is 
oversubscribed. Parents have a right of appeal to a tribunal if the school fails to apply 
these criteria or fails to apply them correctly.

What criteria do post-primary schools use to choose their pupils?

Admissions criteria are only employed by oversubscribed schools - in practice, all 
grammar schools and about one third of secondary schools. The regulations leave 
post-primary schools with a limited number of options when it comes to selection 
criteria. Most secondary schools determine the bulk of their admissions with 
reference to contributory primary schools or catchment area. In grammar schools 
admissions are determined primarily by the transfer procedure test results. However, 
when it comes to distinguishing between applicants with the same grade in the 
transfer tests, most grammar schools prefer not to prioritise applicants on the basis of 
catchment area but instead to give priority to those who have a family connection to 
the school.

Are post-primary schools’ admissions criteria fair?

An analysis of the admissions criteria in use by secondary schools in Northern Ireland 
raises questions about the compatibility of the criteria currently employed by schools 
and the legal requirements in relation to admissions; established principles of equality; 
and compatibility with the government's objectives for New Targeting Social Need 
(TSN) and Promoting Social Inclusion (PSI). The key issues in this respect may be 
summarised as follows:

Access to Post-Primary Schools in Northern Ireland, NIHRC, 2001 J



Legality
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• Some secondary schools employ criteria which operate to disadvantage those who 
are most socially deprived (e.g. through attendance/ behaviour requirements).

To what extent do the admissions arrangements accommodate parental choice?

Although parents have a right to express a preference as to the school which they wish 
their child to attend, it is schools which choose which pupils will be admitted when 
they are oversubscribed. In practice, the segregated nature of Northern Ireland’s 
schools system means that parents’ choice of school is limited to the nearest 
controlled or voluntary/ secondary or grammar school to where they live. However, 
parents whose financial position is such that they can ignore the rules on financial 
assistance with home to school transport have a greater choice of schools than those 
who cannot.

How accessible is the system?

Many of the criteria employed by schools fail to meet the standards set by the 
Department of Education, that is, that they should be “objective, clear and easily 
understood by all concerned”. The problems in understanding admissions criteria 
alongside the general complexity of the procedures for transfer and appeal favour the 
articulate and literate as well as those who can afford to pay for advice and assistance. 
This conflicts with the New TSN objective of ensuring that public information is 
communicated effectively towards disadvantaged people so that they are aware of the 
benefits available to them.

Is there an effective means of redress?

There is an effective means of complaint when schools do not apply admissions 
criteria correctly. If parents wish to argue that the criteria are unlawful, they must take 
an action for judicial review. One gap in the complaints process is that there is no 
designated means of complaining that criteria are unfair or operating unequally, for 
instance, where they disadvantage children from a particular area. Nor is there any 
system which takes an overview of the admissions policies operated by schools to 
ensure that children falling within certain categories or living within certain areas are 
not unfairly disadvantaged.

Summary and conclusions

The current system for determining admission to secondary schools in Northern 
Ireland is not meeting fully the policy objectives which lay behind open enrolment in 
terms of accommodating parental choice. Moreover, there are some admissions 
criteria used by schools which are of dubious legality, some which raise questions in 
terms of equality of opportunity, and others which appear to be in conflict with the 
government’s objectives in relation to New Targeting Social Need. There are also 
parts of the system whose complexity or uncertainty operate as a barrier to parental 
understanding and access. Part of the difficulty appears to stem from the fact that the 
primary onus for determining admission to a secondary school is placed on the Board 
of Governors of the school, since not all governors appear to be capable of carrying 
out this task. Moreover, there is no overall monitoring system for ensuring that the
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criteria employed by schools are comprehensible, lawful and compatible with New 
TSN. Nor is there any system for monitoring how the criteria employed by 
neighbouring schools interact and in particular that certain groups of children are not 
significantly disadvantaged in the admissions process.

Access to Post-Primary Schools in Northern Ireland, N1HRC, 2001 6



THE CHILD’S RIGHT TO EDUCATION

A child’s right of access to an effective post-primary education is an internationally 
recognised human right. The United Nations Convention on the Rights of the Child 
states that its signatories must:

“recognise the right to education and with a view to achieving this right 
progressively and on the basis of equality of opportunity, they shall in 
particular... encourage the development of different forms of secondary 
education, including general and vocational education, make them 
available and accessible to every child... ”

The obligation is not just to make places available but to make the different forms of 
post-primary education accessible. The state must ensure that there are no unjustified 
barriers which have the effect of restricting a child’s access to education. Moreover, 
access to education should be provided without discrimination. In particular Article 
1(1) of the UNESCO Convention against Discrimination in Education prohibits 
discrimination both direct and indirect based on race, colour, sex, language, religion, 
political or other opinion, national or social origin, economic condition or birth.

International human rights instruments also focus on the right of parents to choose the 
type of education which they want for their child. For instance, Article 26(3) of the 
Universal Declaration on Human Rights states that: “parents have a prior right to 
choose the kind of education that shall be given to their children”. In a similar vein, 
Article 2 of the First Protocol of the European Convention on Human Rights (ECHR) 
gives parents the right to have their children educated in accordance with their 
religious and philosophical convictions. There is, to some extent, a tension between 
the parents’ right to choose the type of education which their child will receive and 
Article 12 of the United Nations Convention on the Rights of the Child which states 
that: “State parties shall assure to the child who is capable of forming his or her own 
views the right to express those views freely in all matters affecting the child, the 
views of the child being given due weight in accordance with the age and maturity of 
the child.” Although the choice of school is one of the most significant decisions 
which might be taken in a child’s life, the procedure operating in Northern Ireland 
confers the right to express a preference exclusively on the child’s parents. That said, 
since the decision is made when the child is aged 10 or 11, parents might be expected 
to consult the child and act in the child’s best interests.2 * * * * A If, however, the age for 
secondary education were to be changed and the transfer to a post-primary school 
delayed to 14, it might then be necessary to ensure that the child is given an 
opportunity to express their views and to have those given due weight.

2 Recent research indicates that 90.8% of parents took into account the fact that a child wanted to go to
a particular school when selecting a post-primary school. 98.2% of parents considered the child’s
views on choice of school to be “important or “very important”. See J D’Arcy, “Perspectives on the
effects of selection” in The Effects of The Selective System of Secondary Education in Northern
Ireland, (DE, 2000), Sel 8.1, Annex pp.5-6.
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The emphasis placed on the right of access to education in international covenants is a 
reflection of the s.gmflcance of the issue to children and their parents. A key concern 
of both is that the child will be able to attend a school of their choice. It is partly as 
consequence of this that the most contentious aspects of the ^ "
Education Orders have been those relating to the 'on.fhCh;id:9enotr°deP°S
primary schools. The Education Reform (MI) Order 1989 (the 1989 .)
introduced the concept of ‘open enrolment’ to Northern Ireland by transferring 
“bHitfor admissions to the Boards of O-ernors of individua sc oo s^nd by 
allowing parents to express a statotory preference as to the school whtch they w,shed 
their child to attend. The procedures which underpin open enrolment are now
contained in the Education (NI) Order 1997 (The 1997 Order). The 1997 Order 
also the parent legislation for the Secondary Schools (Admissions Cnten ) 
Regulations (NI) 1997 (“the 1997 Regulations”) which restrict the criteria which can 
be used by post-primary schools to select pupils. The objective of this report is o 
provide an analysis of the operation of these provisions. The report aims to answer
the following questions:

. What are the legal structures which determine admission to schools in Northern 

Ireland?

• What criteria do schools use to determine admissions?

• Are schools’ admissions criteria fair?

• To what extent do the rules accommodate parental choice?

• Are schools’ admissions arrangements accessible?

• Is there an effective means of complaint?
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WHAT ARE THE CURRENT LEGAL STRUCTURES 
FOR DETERMINING ADMISSIONS?

The Education Reform (Nl) Order 1989 was responsible for the implementation of 
open enrolment.3 Although the admissions provisions of the 1989 Order have been 
repealed and replaced by the Education (Nl) Order 1997, the key features of the 
original legislation have been retained. In particular, an Education and Library Board 
(ELB) is under a duty to make arrangements for parents resident in its area to express 
a preference as to the school at which they wish their children to be educated and to 
give reasons for that preference.4 Schools which are oversubscribed are required to 
employ pre-published admissions criteria to determine which children gain admission 
and parents have a right of appeal to a tribunal if the school fails to apply these criteria 
or fails to apply them correctly.

Admission and enrolment numbers

Whether or not a child gains admission to a school depends on a large extent on the 
school’s physical capacity as indicated by its enrolment and admissions numbers. The 
enrolment number refers to the overall number of pupils registered at the school. The 
admissions number is the number of pupils which the school can admit into its first 
year. Both are determined by the Department of Education (‘the Department’) 
according to criteria which focus primarily on the school’s physical accommodation.5 
The admissions and enrolment numbers are crucial to each admissions decision. If a 
school is oversubscribed (i.e. applications exceed the admissions number), it must use 
published admissions criteria to determine which children will be granted admission.
If a school is undersubscribed (i.e. has vacant places), it must normally admit all 
children who apply. An exception to this is that, in any year after first year, all 
schools may refuse to admit a child if the admission would “prejudice the efficient use 
of resources”.6 This could arise where, although the school has vacant places, the 
particular year to which the child seeks admission is full to capacity. In addition, even 
where there are vacant places, the Board of Governors of a grammar school may 
refuse to admit a child at the start of its first year if it is of the opinion that the 
admission of the child to the school would be detrimental to the educational interest of 
the child provided it has obtained the approval of the Department to do so.7 The 
Board of Governors of a grammar school may also refuse to admit a child at any time 
after the start of first year if the academic ability of the child is not of a standard 
equivalent to that of the pupils with whom he or she would be taught at the school.8 A

3 Part IV.
4 Education (Nl) Order 1997, art. 9(1).
5 Education (Nl) Order 1997, arts. 11 and 12.
6Art. 13(5) of the 1997 Order.
7 Art. 13(3) of the 1997 Order.
8 /Aid art.14 (7)(a).
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Admissions criteria

Article 16 of the 1997 Order requires the Board of Governors of a grant-aided school 
to draw up the criteria to be applied in selecting pupils for admission to the school in 
the event of oversubscription/ The 1997 Order places a number of restrictions on the 
content of the criteria.10 First, it requires schools to prioritise children resident in 
Northern Ireland over children not resident." Secondly, it specifies that schools 
cannot include the fact that the school was the first preference expressed by the parent 
of the child or was a higher preference than any other school or schools. And 
finally, it forbids schools from including in their criteria the performance of children 
in any test or examination held by, or on behalf of, the Board of Governors.

The content of admissions criteria is subject to further regulation by the Secondary 
Schools (Admissions Criteria) Regulations (NI) 1997, a set of regulations which have 
had an unusually chequered history. The current regulations are the fifth version since 
1990, the content having been repeatedly revised in response to the various waves of 
litigation which have accompanied the operation of open enrolment.14 The 1997 
regulations prohibit post-primary schools (other than grammar schools or those with a 
specific exception from the Department) from selecting children by reference to 
ability or aptitude.15 In contrast, they require grammar schools to admit children 
strictly in the order of their performance in the transfer test (i.e. Grade A before Bl,
B1 before B2, etc).16 The main exception to this is where the school accepts that the 
child’s performance in the transfer test has been affected by special circumstances. In 
addition, grammar schools are forbidden from using the results of key stage 2 
assessments and are restricted in using information from primary school principals 
about the child’s classroom performance (other than where it is relevant to a 
consideration of medical or other problems which may have affected the child’s 
performance in the transfer tests).17

The admissions procedure

Each ELB is under a duty to make arrangements for parents resident in its area to 
express a preference as to the school at which they wish their children to be educated 
and to give reasons for that preference.18 An expression of preference for a particular 
school is regarded as an application for admission to the school indicated by the 
parent to be their first choice. If the application to the first preference school is

9 The Board of Governors may amend the criteria from time to time. However, when the criteria in 
respect of a particular school year have been published, no amendment can be made without the 
Department’s approval. Art. 16(4) of the 1997 Order.
10 Art. 16 of the 1997 Order.
11 Ibid art. 16(4).
12 Ibid art. 16(8).
13 Ibid art. 16(6). One exception to this is in relation to the admission of certain individual children to 
grammar schools.
14 See further, L. Lundy, ‘Selection on ability: lessons from Northern Ireland’, (1996) Education and 
the Law 8/1 25- 38.
15 The Secondary Schools (Admissions Criteria) Regulations (Nl) 1997, reg. 5(a).
15 Ibid reg. 4.
17 Ibid reg. 5(b)-(c).
18 Education (NI) Order 1997, art. 9(1).
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refused, the parent is taken to have applied for admission to the school which is the 
parents’ second preference and so on, taking each preference in order. In practice, 
the physical process of determining admissions is handled by the Board of Governors 
of the school. However, where the school is oversubscribed, the ELB takes 
responsibility for distributing the excess applicants between the schools of their 
second and subsequent choices. This means that some undersubscribed schools or 
grammar schools which are admitting pupils with lower than average transfer 
procedure grades cannot finalise their admissions until they have received information 
about second (or third, etc) choice applicants. This prolongs the admissions process 
and can leave some schools in a state of uncertainty for quite some time if their 
admissions are dependent on the level of overspill from other more heavily subscribed 
schools in the area.

Challenging admissions decisions

ELBs are under a duty to make arrangements enabling the parents of a child to appeal 
against any decision made by or on behalf of a Board of Governors of a grant-aided 
school refusing the child admission to the school.20 The grounds of the appeal must 
be that the school’s criteria for admission were not applied or were not applied 
correctly in deciding to refuse the child admission to the school.21 An admission 
appeal tribunal will allow the appeal if it appears that the admissions criteria were not 
properly applied and that if they had been the child would have been admitted to the 
school. In such a case the tribunal must issue a direction to the Board of Governors 
requiring it to admit the child to the school. When schools are calculating the number 
of children admitted at the school, no account is taken of children admitted in 
compliance with a direction of an appeal tribunal in that year.22 However, in all 
subsequent years, pupils admitted in this way are counted as part of the school’s 
overall enrolment number. Prior to the 1997 Order, children admitted as a result of an 
appeal tribunal’s decision did not count towards the schools enrolment number in any 
school year. In some ways, schools had a vested interest in losing appeals since the 
outcome of a successful appeal was simply an increase in funded pupil numbers. The 
change means that a school which admits a large number of children who have 
appealed an admission decision successfully may, in subsequent years, have to admit 
fewer children into its first year so as to stay within its enrolment number.

The grounds for appeal to the admission appeal tribunal are very specific: that the 
governors had not applied the criteria or had not applied the criteria properly. 
Moreover, the 1997 legislation also sets out certain matters which may not be 
appealed to the admission appeal tribunal.23 These are: where the child has been 
refused admission to a year group other than year 1 or year 8 on the grounds that 
admission would be prejudicial to the efficient use of resources; or where a child has 
been refused admission to year 8 in a grammar school on the grounds that it would be

19 Art. 9(2) of the 1997 Order. This clarifies an argument which was advanced in In re Moore, 
unreported judgment of the Northern Ireland Court of Appeal, 21 December 1994: i.e. that only the first 
choice could be a statutory preference.
20 Art. 15(1) of the 1997 Order.
21 Ibid art 15(4).
22 Art. 10(3)-(4) of the 1997 Order.
23 Art. 15(2) of the 1997 Order.
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detrimental to the educational interest of the child; or where a child has been refused 
admission to a grammar school any time after September of year 8 on the grounds that 
his or her academic ability is not of a standard equivalent to that of the pupils with 
whom he or she would be taught. In addition, it is not possible to argue before the 
tribunal that the rules are unlawful, unworkable or unfair. In such cases, there may be 
cause for complaint to the Department under article 101 of the Education and 
Libraries (NI) Order 1986 and/or the possibility of an action for judicial review in the 
High Court.
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WHAT CRITERIA DO SCHOOLS USE TO CHOSE THEIR PUPILS?

Subject to certain statutory restrictions, Boards of Goveiors have discretion to 
choose admissions criteria and the order in which they ill be applied. Moreover, not 
only does the Board of Governors determine the criteriat is also responsible for the 
application of the criteria, with the ELB playing a subsiary role in co-ordinating 
applications between various schools. It can be assumt that schools were given 
control over and autonomy in the admissions process ai means of exercising some 
influence over the profile of their pupil body. Such an iproach is broadly in line 
with the other major changes to school government (paicularly in relation to 
financial delegation) which formed a key part of the 1$ Order.

In spite of the leeway given to schools in the admissionrocess, the extent to which 
admissions criteria actually do make an impact on the laracter of a school is fairly 
doubtful. For a start, only schools which are oversubsibed actually get to employ 
their criteria. Undersubscribed schools have to take wchever pupils apply.25 All 
grammar schools tend to be oversubscribed. Howeverhis is usually only the case 
with a small number of popular secondary schools. Fcinstance, in 1998, only around 
one third of (non-grammar and non-integrated) secondy schools had applications 
which exceeded their admissions number.26 This mea. that, in the majority of 
secondary schools, the admissions criteria never cameito play at all. Moreover, 
although there is a high degree of oversubscription in small number of popular 
secondary schools, in most schools the extent of overascription is very small and 
varies from year to year.

In cases where there is oversubscription, admissions cteria will be employed to 
determine which pupils are admitted. However, schoc are not completely free to 
determine which criteria will be used since the Secomry Schools (Admissions 
Criteria) Regulations (NI) 1997 delineate the types of iteria which can be used. The 
key restriction in the regulations arises in relation to vich schools are permitted to 
select pupils with reference to their ability and aptitudand the means by which this is 
implemented. It is interesting that the Education Ords do not refer to selection on 
ability, defining grammar schools in relation to their ality to charge fees rather than 
their capacity to restrict entry on academic grounds.271 is the regulations and not the 
Orders in Council which are responsible for sustaininthe grammar/secondary 
divide.28

An analysis of the criteria used in post-primary schoo in the BELB and WELB areas 
is contained in Appendix 1. Although there are someariations between ELBs, the

24 These were intended to enable schools to “match expenditure:cisions to educational objectives and 
so reflect the particular needs and aspiration of their school andipils.” Education in Northern Ireland 
- Proposals for Reform (DENI, March 1988) p.16.
25 Subject to some narrow exceptions.
26 43 in total.
27 See article 2 of the Education and Libraries (NI) Order 1986.
28 Regulation 5 of the Secondary Schools (Admission Criteria) Igulations (NI) 1997.
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criteria used by the majority of grammar and secondary schools in other areas are 
similar to those used in the BELB and WELB.29

What criteria are used by secondary schools?

For secondary schools the most significant restriction in the transfer process is that 
they cannot select pupils on the basis of their ability or aptitude. Prior to 1997, many 
secondary schools included criteria giving preference to pupils whose parents had 
nominated the school as their first preference. This meant that parents had to make a 
realistic assessment of their child’s likelihood of meeting the other criteria of the 
school of their first choice. If the child did not meet the criteria, it was considered by 
the second choice school at which point the second school could well have been 
giving priority to children who had given it first priority. The same could then happen 
with the third preference with the result that the child did not get accepted by any of 
the preferred schools. In a sense the exercise of parental preference operated in a 
poker-like fashion with the biggest wins (and losses) going to those prepared to take 
the first preference risk. Article 16(8) of the 1997 Order now provides that a Board of 
Governors may not include the fact that the school, was the first or only preference 
expressed by the parents of the child or was a higher preference than any other school 
or schools. Although the previous position undoubtedly caused frustration in cases 
where children did not manage to get into their first preference school, the removal of 
parental preference as a criterion has had a significant impact on the criteria used in 
many schools. It has particular significance for popular secondary schools which do 
not want to restrict their selection criteria to a specific catchment area. The order of 
parental preference was an easy way for such schools to determine admission and 
award places to those who had given it a vote of confidence by making it their first 
choice. The alternatives for secondary schools are fairly narrow.

The survey of the criteria used by secondary schools in the BELB and WELB areas in 
1999 (set out in Appendix 1) shows a remarkably limited range of criteria in use. In 
the BELB area 19 schools employed a criterion which gave preference to siblings at 
the school, 18 of these as their first or second criterion. Nine schools used 
contributory primary schools and ten used catchment area. In most instances this was 
their first criterion. The other main criteria were relations who had previously 
attended the school (used by 15 schools) and children of staff at the school (used by 
12 schools). The criteria used in WELB secondary schools follow a similar pattern. 
Of the 34 schools analysed, 31 used siblings, 23 used catchment area and 12 used 
contributory primary schools as their first or second criterion. Although 19 WELB 
schools prioritised those whose relations had previously attended the school and 22 
had criteria which gave preference to the children of staff, these criteria were almost 
exclusively third or fourth on the list. The reality is that in most instances secondary 
schools select pupils by reference to places (contributory primary schools, catchment 
area) and then to people (siblings, relations, children of staff). In practice, the two 
may be related since siblings, ancestors, etc, are likely to be those attending local 
primary schools or living in the vicinity of the school. It might be said that all the

29 There are some regional differences. For example WELB schools are more likely to use special 
circumstances criteria than other areas and NEELB schools are more likely to use criteria which 
prioritise children with good attendance/ behaviour. However, for the most part, the criteria used 
throughout the five ELB areas follow a general pattern.
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schools are doing is using a somewhat convoluted method of selecting those living 
close to the school. What is clear is that the criteria were not being used to any 
meaningful extent to develop the character of a particular school other than to 
reinforce its links with a particular area.

What criteria are used by grammar schools?

Grammar schools’ admissions are dictated for the most part by the transfer procedure 
results. Subject to a few exceptions, grammar schools must admit children in strict 
order of their grades. Children with Grade A should be admitted before children with 
Bl, etc. All grammar schools will be oversubscribed and will need to apply their 
admissions criteria. However, the consequence of the regulations is that the criteria 
will be used to decide which As or B1 s or B2s will be admitted. Once again, this 
leaves little scope to develop a distinctive school ethos since performance in the 
transfer test overrides all other criteria.

An analysis of the criteria shows remarkably few differences in the criteria used by 
various grammar schools. Schools which have preparatory departments will usually 
prioritise children who have attended the preparatory school. Apart from this, the 
most frequently employed criteria relate exclusively to there being some sort of family 
connection to the school. Of the 16 BELB grammar schools analysed, all 16 give 
preference to siblings (12 as their first or second criterion); 14 prioritise the children 
of staff (normally as their first or second criterion); and 16 prioritise those whose 
relations had previously attended the school (usually as their third or fourth criterion). 
Similarly, in the 14 WELB grammar schools, 12 prioritise siblings, 10 give preference 
to those with a pre-existing family connection to the school and 9 refer to the children 
of staff. The overwhelming impression is that grammar schools prioritise children 
who have an existing family connection with the school. This is not expressly 
prohibited by law and may have some effect in giving the school a sense of tradition 
or community. On the other hand, it may have the indirect effect of perpetuating the 
privilege of attending the most established grammar schools. Some schools went as 
far as to prioritise children who have elder siblings attending any grammar school. 
Given the recent expansion in the number of grammar school places, it is not unlikely 
that many children will be the first child in the family to attend a grammar school. 
Other schools require the sibling to have completed at least five years of education at 
the school, a requirement which seems to disadvantage children whose brothers and 
sisters had previously gained admission but were not able to cope with the education 
on offer at the school.

One of the most notable things which arises in an analysis of the admission criteria of 
grammar schools is how few use contributory primary schools or catchment area as 
one of their criteria. In fact, of the 16 BELB schools analysed, only one mentioned 
contributory primary schools and none referred to catchment area as a main criterion. 
Similarly, in the WELB area although half of the schools referred to contributory 
primary schools, only four referred to catchment area and three of these did so in order 
to include children who had recently moved into the area. Although some schools 
employ home to school distance as a means of distinguishing between remaining 
applicants, most of these schools go out of their way to declare that they are eager to 
draw children from as wide a catchment area as possible. Moreover, one school
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which did not use catchment area at all, emphasised this fact in bold typeface in the 
preamble to its criteria. This provides an interesting contrast to the position of 
secondary schools which have little choice other than to employ criteria which specify 
contributory primary schools or catchment areas.

There is a range of other subsidiary criteria being employed by grammar schools. 
However, very few of these could be seen to be giving the grammar school a distinct 
ethos. In the BELB area two schools referred to musical ability as evidenced by 
recognised grades in examination. One of these schools also referred to public 
speaking, sporting achievement and participation in church clubs. Similar criteria are 
used by a number of other grammar schools in Northern Ireland. In most cases these 
criteria appear fairly far down its list. Likewise, the other criteria in use in other 
schools (being an eldest or only child) contribute little to developing a distinctive 
school ethos.
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ARE SCHOOLS’ ADMISSIONS POLICIES FAIR?

It is particularly important that systems which have been devised for the purpose of 
distributing publicly funded resources (such as school places) operate fairly. There 
are many different ways in which the justice of a particular situation can be measured. 
A good starting point is how it is perceived by those primarily affected by its 
operation, in this instance - parents and children. However, the system’s operation 
can also be measured against certain key values such as legality, equality and 
accessibility. The objective of this section of the report is to highlight some of the 
individual instances where the rules or the application of the rules on open enrolment 
may be operating in a fashion which is not in accordance with established rules of law 
or principles of human rights. The criteria which are commonly used by schools to 
determine admissions have been analysed with particular reference to three factors:

Legality, criteria which fail to meet the legal requirements of the 1997 Order and 
1997 regulations are highlighted. Each of the rules which govern the admission 
process is in place to serve a specific objective which forms part of the overall policy 
on open enrolment. Each time that one of these rules is breached, there is a prima 
facie injustice. At the outset, it should be acknowledged that instances of unlawful 
criteria do not abound. The majority of criteria follow a pattern which keeps them 
squarely within the boundaries of the legislation. The Department provides schools 
with guidance on its legal responsibilities and for the most part schools keep 
themselves within the law. Furthermore, in many of the instances of illegality cited 
below, it is apparent that the school was unlikely to be oversubscribed and would not 
therefore have had to use the offending criteria. Nonetheless, the fact that these 
criteria appear in the published booklets does raise questions both about the ability of 
some Boards of Governors to cope with the statutory obligation in article 16 of the 
1997 Order and the fact that the system allows such criteria to go unchecked into the 
public domain.

Equality: the analysis includes an evaluation of the extent to which the criteria are in 
accordance with current domestic and international standards on equality. The Sex 
Discrimination (NI) Order 1976 and Race Relations (NI) Order 1997 both have 
provisions prohibiting discrimination in access to school. Although the Fair 
Employment and Treatment (NI) Order 1998 does not apply to school admissions, 
s.76 of the Northern Ireland act 1998 prohibits public bodies from discriminating on 
the grounds of religious belief or public opinion. More generally, s.75 of the Northern 
Ireland Act 1998 requires public authorities (including the Department of Education 
and ELBs) to have regard to the need to promote equality of opportunity between: 
persons of different religious belief, political opinion, racial group, age, marital status 
or sexual orientation; men and women generally; persons with a disability and persons 
without; and persons with dependants and persons without.30 Equality provisions also 
feature significantly in the international conventions which address education. For 
instance, a right not to be discriminated against in access to education is included in 
both the European Convention on Human Rights and the United Nations Convention

30 Section 75(2) also requires public authorities to have regard to the desirability of promoting good 
relations between persons of different religious belief, political opinion or racial group.
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on the Rights of the Child.31 More specifically, the UNESCO Convention on the 
Elimination of Discrimination in Education defines discrimination as “any distinction, 
exclusion, limitation or preference which, being based on race, colour, sex language, 
religion, political or other opinion, national or social origin, economic condition or 
birth, has the purpose or effect of nullifying or impairing equality of treatment in 
education...”. Article 1(1) explicitly describes as discriminatory: the deprivation of 
any person or groups of persons of access to education...”

New TSN: The analysis examines the extent to which the criteria are compatible the 
government’s commitment to New Targeting Social Need. New TSN is a government 
policy which aims to tackle social need and social exclusion by targeting efforts and 
available resources towards people, groups and areas in greatest social need.
Education is identified expressly as one of the areas which has a key role to play in 
tackling social inequalities.

AN ANALYSIS OF CRITERIA COMMONLY USED IN POST-PRIMARY 
SCHOOLS

Catchment area/contributory schools

Two of the most common types of admissions criteria employed by schools are those 
which give priority to children living in a certain catchment area or who have attended 
specific contributory primary schools. The rationale for the use of such criteria is 
clear: they enable the school to maintain its traditional links with certain people or 
geographical areas and help to build a sense of community. The difficulties with such 
criteria do not lie in the criteria per se but in how they may be applied in a specific 
context and in particular the extent to which they might operate to the unfair 
disadvantage of certain individuals or groups. Three issues are of particular 
significance in this respect.

Race

Problems could occur if contributory primary schools which have a high proportion of 
children from a particular ethnic minority were given low or no priority by a local 
post-primary school. Moreover, the Race Relations (NI) Order 1997 specifies that the 
Irish Travelling community is a racial group which enjoys the protection of the 
legislation. If an admission criterion specified a particular catchment area and the 
Board of Governors of a school refused to recognise a Travelling child as resident in 
that area because of his or her nomadic way of life, the child might be able to establish 
a case of unlawful discrimination on the grounds of race.

Religious belief

The fact that people in Northern Ireland often attend religiously segregated schools or 
live in religiously segregated areas means that criteria which give preference to people

31 Article 14 together with Article 2 of the First Protocol of the European Convention on Human Rights 
and Article 2 together with Article 28 of the United Nations Convention on the Rights of the Child 
respectively.
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who live in certain catchment areas or who have attended specific contributory 
primary schools may discriminate indirectly on the basis of religion. The Education 
legislation does not prohibit direct or indirect religious discrimination of this kind. 
Moreover, in spite of recent extensions to the Fair Employment legislation, it still 
does not apply to education.32 One possible legal bar arises under section 76 of the 
Northern Ireland Act 1998 (which replaces section 19 of the Northern Ireland 
Constitution Act 1973). This prohibits government departments and agencies from 
discriminating on the grounds of religion. While it is clear that section 76 does not 
apply directly to Boards of Governors, it prohibits ELBs and the Department from 
“aiding” any discrimination. Even if one proceeds on the assumption that section 76 
does apply to admissions criteria (and this is a fairly generous assumption) a further 
stumbling block to such challenges is that, based on the interpretation of its 
predecessor,33 it is unlikely that section 76 of the Northern Ireland Act 1998 will be 
interpreted to include indirect discrimination.34 However, even though indirect 
religious discrimination in access to schools may not be prohibited by domestic 
legislation, it is covered by the UNESCO Convention on the elimination of 
discrimination, although this is unenforceable in the domestic courts and is difficult to 
enforce internationally. However, the issue will need to be considered by the 
Department of Education when they are carrying out an equality impact assessment of 
open enrolment as part of their statutory equality scheme under s.75 of the Northern 
Ireland Act 1998.

Indirect selection on ability or aptitude

Post-primary schools have to be careful that their admissions do not amount to a form 
of indirect selection on the basis of ability or aptitude. This issue was considered by 
the Court of Appeal in In re Moore^ In this case the school gave priority to children 
living in certain parishes and attending specified primary schools. Most of the schools 
given priority were in country areas. The schools given lower priority were situated 
close to local council estates in the town. Some of these schools were in fact 
geographically closer to the school than the primary schools which were accorded 
priority in the admissions criteria.

The applicants for judicial review were parents of children who had been refused 
admission because they did not live in the areas given priority in the school’s criteria. 
The argument put by the parents was that the adoption of the criteria was unlawful and 
unreasonable. It was alleged that the criteria were purposely framed to exclude 
children from a certain primary school and that this was motivated by a prejudice 
against children from urban housing estates in favour of those from rural areas and 
from a desire to maintain good academic standards by discouraging the admission of 
disadvantaged children unlikely to achieve academic success. The parents asserted 
that this was unlawful because it was taking account of ability and aptitude, indirectly

32 The Fair Treatment and Employment (NI) Order 1998 requires the education exemption to be kept 
under review.
33 See Hadfieid, ‘The Northern Ireland Constitution Act 1973 - Lessons for Minority Rights’ in Cumper 
and Wheatley (eds), Rights in the New Europe (1999), pp. 129-146.
34 It will be interesting to see if the interpretation of s. 76 will evolve in the light of judicial responses to 
section 75 of the Northern Ireland Act 1998 (the equality duty).
35 Unreported decision of the Court of Appeal in Northern Ireland, 21 December 1994.
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contrary to the legislation. In this regard they called evidence that the school had a 
higher than average proportion of pupils with upper grades in the transfer procedure 
test. In response the school gave evidence that certain primary schools had been given 
priority on the basis of their traditional links with the school and that primary schools 
in the area of the newer housing estates simply did not have these traditional links.
The High Court considered that the criteria were not unlawful. In particular, the court 
did not find the allegation that the school was attempting to select pupils indirectly on 
ability proved on the evidence. The High Court’s decision was appealed to the Court 
of Appeal which upheld the decision. The Court of Appeal did not directly address 
the issue of covert selection on ability. Instead, it observed that the onus was on those 
alleging bias to prove it and it was not sufficient for the appellants to raise a mere 
suspicion of bias in these cases.

Although it is not unlawful for a school to prioritise children from its traditional 
catchment areas over children who live closer to the school, instances where this 
occurs can be the source of great dissatisfaction amongst parents. The Department’s 
guidance says: “In general terms, and taking account of the school admissions criteria 
regulations, schools should try to ensure that those pupils living in the closest 
proximity to the school are given reasonable priority.”36 In spite of this, the 
legislation gives school governors a completely free hand in this regard and this can 
mean that children living close to certain post-primary schools can be left in an open 
enrolment vacuum, prioritised by no-one. Moreover, there is no overall monitoring 
system, in spite of the New TSN implications, to ensure that schools are not engaging 
in a process of social selection by prioritising those from more affluent areas or 
contributory primary schools. Nor is there any power to stop schools from doing so - 
subject only to the prospect of a successful challenge along the lines of In Re Moore.

Family connections to the school

Most schools give priority to children who have brothers and sisters at the school. 
Criteria of this sort have met with judicial approval.38 There are practical reasons to 
justify this type of criterion, not least of which is parental convenience in taking 
children to school. The question of criteria which include reference to members of the 
family having attended the school previously is more complicated. Departmental 
guidance does not preclude criteria of this sort. Subject to the general difficulties of 
challenging admissions decisions under s.76 of the Northern Ireland Act 1998 
discussed earlier, it might be argued that a school which has a history of having a 
disproportionate number of pupils of one particular religion attending the school (as is 
the case in most Northern Irish schools) might be considered to be indirectly 
discriminating against children with another religious affiliation if it includes this type 
of criterion. In addition, in grammar schools criteria of this sort might be considered

36 DENI Circular 15/99, para. 9.5(h).
37 In a different set of circumstances, it may be possible to produce sufficient evidence to prove indirect 
selection on ability.
38 See the judgment of Carswell J in In re Gribbon [1990] NI, 15 at p.30 and thejudgment of 
MacDermott LJ in In re Holmes (unreported decision of the Northern Ireland High Court, 27 
September 1991).
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to have New TSN implications given the link between prior attendance of family at 
grammar schools and social advantage.

Criteria which give priority to the children of staff and governors of the school are not 
prohibited by law. Although these criteria might be seen by some to be nepotistic, 
some schools consider that this type of preference is one of the few ways in which 
they can give staff a ‘‘family-friendly perk”. Some schools prioritise the children of 
teachers over other staff. This may have New TSN implications given the fact that 
most other staff in a school will be cleaners or catering staff.

Parental preferences

Article 16(8) of the 1997 Order provides that a school’s criteria shall not include the 
fact that the school was the first preference or higher preference than any other school 
or schools. In spite of this, there are a number of schools that use criteria which in 
effect prioritises the children of parents who have expressed a preference for a 
particular school over other schools or types of school for which no preference was 
expressed. Examples include:

"Thosepupils who have includedX in their list of preferences in the transfer report 
form "

"Pupils whose parents have expressed a preference for a single sex school. ”

"Applicants whose application form shows an explicit preference for integrated 
education. ”

Pupils of Xprimary schools whose parents/guardian give the school as first 
preference or second preference after grammar school. ”

A particular difficulty with Article 16(8) arose in relation to the many post-primary 
schools who used the date they received pre-enrolment forms as a main criterion for 
admission. Although pre-enrolment forms do not tie parents to the school in question 
(a parent could pre-enrol his or her child at a number of schools), the use of such 
criteria could disadvantage children who have no previous connection to the school 
and are therefore not aware of the need for prior enrolment. This has obvious New 
TSN implications. However, in a recent case, the Northern Ireland High Court 
accepted the argument that criteria based on pre-enrolment forms require parents to 
express a higher preference for that school over any school in which they have not 
pre-enroled their child and that such criteria are therefore prohibited by article 16(8) 
of the 1997 Order.39 In the wake of this decision, most schools are now refraining 
from using criteria of this sort.

Achievement in sport/art

A small number of schools use criteria which prioritise applicants with certain 
achievements such as music or sporting ability. There are several difficulties with

39 In Re Fenton, unreported decision of the High Court of Northern Ireland, September 2000.
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these criteria. First, the criteria may be unlawful under the 1997 Order since 
secondary schools are not allowed to select on ability or aptitude and grammar schools 
are not allowed to use the results of any test or examination (other than the transfer 
test) when deciding which children to admit. Secondly, in certain instances, the 
application of these criteria might result in indirect discrimination on the basis of sex 
(for instance where sporting achievement is prioritised) and therefore be prohibited by 
the Sex Discrimination (NI) Order 1976.40 Finally, the prioritisation of children with 
certificates in music, etc, will almost certainly give an advantage to those already 
socially advantaged and therefore raises questions about the compatibility of these 
criteria with the objectives of New TSN.

Grammar schools and special circumstances

One of the most controversial aspects of the transfer procedure tests has been the 
regrading of children’s results under special circumstances exceptions. Regulation 
4(a) of the Secondary School (Admissions Criteria) Regulations (NI) 1997 requires 
the Board of Governors to consider medical or other problems which may have 
affected a child’s performance in the transfer tests if this is supported by documentary 
evidence of a medical or other appropriate nature. Schools who use the transfer 
procedure test results as a basis for admission must consider special circumstances. In 
practice a Board of Governors will consider this evidence before it embarks on the 
general admissions process. The applications of individual pupils are considered and 
the Board of Governors may allocate the child whatever test classification it considers 
that the applicant would have received if it had not been for the special circumstances. 
The applicant is then treated as if he or she had achieved that mark in the first place.

The onus of determining whether to re-grade the applicant and which grade to award 
is on the Board of Governors of the individual school. It is important that decisions 
reached are consistent and reasonable and can be supported by documentary evidence. 
In view of this, the Department has issued guidance to Boards of Governors 
considering individual cases. This recommends that Boards of Governors should 
consider all aspects of the individual case and in particular the following: the grade 
actually obtained; the extent to which special circumstances are supported by 
documentary evidence; the nature of the evidence and the timescale in which it was 
produced; whether the parents sought a supplementary test; comments from the 
primary school principal and information about the child’s classroom performance; 
reports from educational psychologists provided by the parents; and any assessments 
by the ELB. It is also important that the Board of Governors gives appropriate 
consideration to any other matter drawn to its attention.

The Board of Governors of an oversubscribed school has a difficult task when 
regrading applicants on the basis of special circumstances since upgrading one child 
will usually have the effect of denying admission to a child who has obtained a better 
grade in the transfer test. This may well be widely known among parents and can 
generate sufficient dissatisfaction to lead to an appeal. On the other hand, parents 
whose child is not upgraded may also feel sufficiently aggrieved to lodge a complaint.

40Such criteria are probably precluded in any event by the restrictions against selection on ability or 
aptitude discussed later in the chapter.
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There are some protections in place for children who have either long or short-term 
difficulties which might affect their performance in the test. Children who miss the 
main transfer procedure tests through illness or other unforeseen factors can sit a 
supplementary test. Similarly, a child whose performance in the original transfer 
procedure tests may have been affected through illness or other temporary problems 
can sit a supplementary test. If the parents decide that the child should not sit the 
supplementary test, the result of the original tests stands unless there is good reason 
why the child has not taken the supplementary test. If the child does take the 
supplementary test, the result of the original test will be disregarded and the child will 
be considered by schools on the basis of his or her performance in the second tests. In 
exceptional cases, where there is a long-term social, medical or other problem, the 
child will be considered by schools on the basis of both grades.

It seems appropriate that there should be some safety net for these children.41 The 
main difficulty in the current position lies not so much in the fact that there is a 
special circumstances exception, but in the way in which it is currently administered. 
At the moment the decision is taken by the Board of Governors of the school to which 
the child seeks admission. The difficulties with this are apparent. The decisions of 
governors on this issue are one of the most frequent sources of complaint to the 
admission appeal tribunal. And likewise, the decisions of the appeal tribunal are one 
of the most common grounds for judicial review.42 The problem stems from the 
inherent subjectivity of decisions about special circumstances. In theory it is possible 
for one school to regard a child as a B and reject them and another school to regard the 
child as equivalent to a C and accept them. In practice, these decisions should be 
taken by a sub-committee of the post-primary board of governors on the basis of 
information provided by the local primary school. This use of potentially subjective 
views of primary school principals led to a spate of litigation a few years ago when a 
number of grammar schools tried to distinguish between children with the same grade 
in the transfer procedure on the basis of the primary school principal’s comments. 43 
In the interests of uniformity, it may be better if the decisions were taken by one body 
(possibly throughout Northern Ireland but at least within an ELB area).

Grammar school boarding places

The regulations enable a grammar school which operated as a boarding school on 21 
September 1990 to give preference to pupils who intend to board at the school without 
regard to the grade that the pupil was awarded in the transfer procedure tests.44 
Gtammar schools can and do admit children with grades as low as D in the transfer 
tests to boarding places. However, the school’s leeway in this respect applies only in 
so far as the number of pupils enrolled in the boarding department does not exceed the

41 Children are not permitted to have extra time in the transfer examination tests even though this would 
be accepted practice (where it is needed) in examinations such as GCSE and A level. A recent legal 
challenge to this practice was unsuccessful. See In Re Newton, unreported decision of the High Court 
of Northern Ireland, 17 January 2001.
42 There are written decisions in four such cases: In re Tucker, In re Cunningham, In re Trainor and In 
re Kerr. None of these decisions have been formally reported. The written decisions were given on the 
following dates: Trainor, 28 August 1998; Cunningham, 25 August 1995; Tucker, 25 August 1995; 
Kerr, 31 July 1996.
43 See, In re Ross (9 September 1992) and In re Me Gurk (2 September 1994).
44 Secondary Schools (Admissions Criteria) Regulations (Nl) 1997, reg. 6.
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number ofboarding pupils enrolled on 21 September 1990 or 20 October 1998 
(whichever is greater). The boarding exception could be perceived by some aggrieve 
parentTas a backdoor for .bose who can afford if5 On ,he other hand the expltc. 
exception for boarding schools was designed to ensure the survival ofboarding 
departments within Northern Ireland (at least at their pre-1990 level) and thus 
preserves parental choice by making sure that some schools are able to provide this 
distinct option for those parents who want it or need it.

Grammar schools and preparatory departments

Many grammar schools prioritise children who attend the preparatory department 
linked to the school. There is nothing in the legislation which either allows or 
prevents this. However, it can be inferred that children from the school s preparatory 
department cannot be given preference over a child with a higher grade in the trans er 
procedure. Schools normally place children who have attended the prepara ory 
department at the top of the list for admission within their own grade. This might be 
seen to be one way in which grammar schools are preserving a distinctive ethos, 
maintaining a connection with the child throughout his or her schooling. In some 
ways it is similar to the secondary schools who favour certain contributory primary 
schools. However, given that parents pay fees for their children to attend preparatory 
schools the system might be perceived by those who have favoured the state system at 
primary level as a means of paying the child’s way to the top of the queue. Such 
children will have received the advantages of a preparatory school education (small 
classes and good facilities) which might be seen to have given them a head start in the 
admissions race. A parent whose child loses out on a place in grammar school to a 
child who has been to the attached preparatory school may well see this as untair. A 
the very least, the prioritisation of children attending preparatory departments is a 
further instance in which the rules allow grammar schools to prioritise those from 
more affluent backgrounds and may therefore have New TSN implications.

Grammar school interviews

Article 16(6) prohibits schools from including the “performance of the children in any 
test or examination held by or on behalf of the Board of Governors.” The term
“test” is not defined in the legislation. However, there is an argument that it would 
include the selection interviews used by a small number of grammar schools, 
particularly if the process scores children in a number of ability-related areas 
Furthermore, it may be that such interviews are incompatible with New TSN 
objectives since they are likely to favour children from more socially advantaged
backgrounds.

Secondary schools and children with special needs

Children with special educational needs who have formal statements do not transfer to 
secondary school in the normal manner. All such children are exempt from the

45 Some schools require children to spend at least two years in the boarding department before they can

^IherearT exceptions to this. For instance tests will be used to judge the suitability for grammar 
school of children who have had the majority of their education outside Northern Ireland.
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transfer procedure tests and instead are assessed by an educational psychologist who 
determines whether they should attend a grammar school.47 Their admission is 
additional to the school’s usual admission and enrolment numbers. Schools are 
making an effort to highlight this fact in the published material in an attempt to pre
empt complaints from other parents. These children will have been formally assessed 
as being of above average intellectual ability but may have a physical problem or other 
learning disability which has resulted in a statement being made. Any feelings of 
unfairness should be tempered not just by the fact the child does have differing needs 
but also because the admission is supernumerary and will not therefore have the effect 
of keeping another child from a place at the school.

Not all children with special educational needs have statements. In fact it is estimated 
that about 20% of children will have special needs at some stage in their school life.48 
Although grammar schools are required to look at special circumstances in re
allocating transfer grade, there is no general requirement on schools to look at special 
circumstances (social, educational or medical) when determining admissions. It is 
remarkable how few schools (grammar or otherwise) include special circumstances as 
one of their admissions criteria.49 In fact many secondary schools include criteria 
which have the effect of excluding children with behavioural difficulties. This 
approach may be attributable, at least in part, to the fact that children with special 
educational needs who do not have statements are perceived to constitute a greater 
drain on school resources than other children. The Local Management of Schools 
(LMS) formula gives additional funds to schools for non-statemented children with 
special educational needs. However, it might be questioned whether this funding is 
adequate or effectively deployed.50 No specific money accompanies the individual 
child’s need for extra help and it is therefore not in a school’s economic interest to 
prioritise these children.51

Attendance/behavioural requirements

It has been seen that some schools include criteria which give priority to children with 
good attendance or disciplinary records at primary school.52 There are several 
difficulties with this. First, as pointed out earlier, regulation 5 of the Secondary 
Schools (Admissions Criteria) Regulations (NI) 1997 precludes schools from 
selecting on ability or aptitude and there is an argument that attendance and behaviour 
is at least to some degree indicative of “ability” or “aptitude” for learning.53 More

47 This is not unlawful under the Disability Discrimination Act 1995.
48 This figure originated in the report of the Warnock Committee, Committee of Enquiry into the 
Education of Handicapped Children and Young People (1978) Cmnd 7212, at para. 3.15 and is now 
the official estimate for children with special educational needs.
49 The exception to this is the WELB area where 26 out of 34 secondary schools employed criteria 
which took account of special circumstances.
50 See for instance, Northern Ireland Affairs Committee, Public Expenditure in Northern Ireland, 
Session 1998.99, HC 33 and 317.
51 See generally, L.Lundy, ‘Stating a case for the un-statemented: children with special educational 
needs in mainstream schools’, (1998) Child and Family Law Quarterly 39-51.
52 These can be distinguished from criteria which require parents to sign commitments to the school’s 
ethos on discipline and attendance. These focus on future behaviour rather than past performance.
53 The Department has written to schools advising them that these criteria are probably unlawful yet a 
significant number of schools persist in using criteria of this sort.
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generally, it is unclear how schools can lawfully go about obtaining this information. 
Although there is nothing to prevent them from asking parents for it, it can only really 
be verified by the child’s primary school principal. The problem with this is that 
regulation 5(c) of the 1997 Regulations suggests that only grammar schools can take 
into account the comments of primary school principals and, even then, such 
information can only be used for the purpose of assessing a child who wishes account 
to be taken of special circumstances which affected their performance in the transfer 
procedure test.

There are further specific problems with the criteria which take into account school 
attendance. For instance, prioritising children with good attendance records (without 
accepting those who have missed school through illness) might be seen as a form of 
discrimination against children with disabilities. Although the education provisions of 
the Disability Discrimination Act 1995 do not apply in Northern Ireland, the statutory 
equality duty in s.75 of the Northern Ireland Act requires public authorities to have 
regard to the need to promote equality of opportunity between people with disabilities 
and people without.54 It might also be argued that these criteria indirectly 
discriminate against Travelling children under the Race Relations (NI) Order 1997. 
More generally, it might be queried whether it is appropriate to distinguish primary 
school children in this way since non-attendance at primary school is more likely to be 
parentally condoned.55 To disadvantage children whose parents have not recognised 
the significance of good attendance at primary school might well have New TSN 
implications given the accepted correlation between attendance and social 
deprivation.56

Selection down to the last available place

Article 16(5) of the 1997 Order requires Boards of Governors to ensure that they 
select children for admission before their criteria are exhausted. Boards of Governors 
are under a statutory obligation to ensure that the criteria used will enable the schools 
to select pupils down to the last available place. One clear way of enabling Boards of 
Governors to choose candidates down to the very last applicant is to use home to 
school distances as a selector. This is the criterion recommended by Departmental 
guidance.57 There is no doubt that it can lead to fine distinctions being drawn, for 
instance between children who live in the same street. However, such criteria are 
objective, measurable and do at least have some rational justification since the school 
will be more convenient to those who live closer. That said, not all schools use this as 
their criterion of last resort. Some schools select by lot. This is not expressly 
excluded by the 1997 Order, although it might be considered to be unreasonable to 
leave a decision to chance rather than to use pre-formulated indicators which relate to 
the specific attributes of the individual applicants. Other schools select on the basis of 
alphabetical order or the child’s date of birth. It is uncertain whether a court on 
judicial review would consider the criterion to be so unreasonable that no reasonable

54 Public authorities include the Department and the ELBs.
55 See, for example, the Department’s Research Briefing, Persistent School Absenteeism in Northern 
Ireland in 1992, RB2/95 (DENI, 1992).
56 Ibid
57 DENI Circular 15/99, para. 9.5(c).
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Board of Governors would have included it as one of their criteria. However, it is
clear that the primary purpose of the criteria is to give parents an opportunity of pre
judging their child's chance of being admitted to the school. Selection by lot/date of 
birth/alphabetical order undermines this process.

58

58 There is an argument that selection using straight alphabetical order discriminates against Catholic 
applicants who are more likely to have surnames beginning with Me, Mac or O’.
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In Northern Ireland, open enrolment has operated somewhat differently as schools do 
not compete in the same way for pupils. The major difference here lies in the fact that 
open enrolment operates within a system which is segregated in a number of respects. 
First, although Northern Ireland has a large number of schools which are under the 
management and control of the local churches, schools do not normally use criteria 
which overtly select on the basis of religion.64 The system is such that most Catholic 
parents send their children to Catholic schools and most Protestant parents send their 
child to controlled schools or schools with a Protestant denominational ethos. There 
are sufficient numbers of both types of schools to ensure that these preferences can be 
accommodated. Moreover, it is widely recognised that there is no difference in the 
educational standards in church schools and others. Instead, in Northern Ireland, the 
most significant influence on the operation of open enrolment (apart from the 
religious segregation) is the fact that Northern Ireland continues to maintain the 
grammar/secondary divide. The legal framework which delivers open enrolment 
explicitly underpins the process of academic selection, drawing a distinction between 
the schools which may or may not choose pupils on the basis of their ability. Given 
the mark of achievement which ensues from selection on the basis of academic merit, 
many parents are keen that their child should attend grammar schools.

The major mark of success of open enrolment is the extent to which the changes have 
resulted in more children getting the type of education which their parents want. It is 
undeniable that this has been achieved in certain respects. The statistics show that 
more children are now receiving their education in grammar schools. This has risen 
from around 27% in the mid 1980s to 33% currently. However, the fact that more 
children are getting places in grammar schools does not necessarily mean that more 
parents are getting children into the school of their choice (as opposed to the category 
of school of their choice). A review of previous admissions shows that there is an 
emerging hierarchy within the grammar school system. Some schools accept only 
children with A grades while others are in a position to accept all children with Grade 
Cl or C2. What results is akin to a two tier system where the most popular grammar 
schools get to choose between children with A grades and other grammar schools 
must wait for second and third choice referrals. Even children with Grade A in the 
transfer tests may not get the school of their choice. However, the higher the child’s 
grade in the transfer test, the better their chance of securing their primary choice.

The extent to which more parents are getting children into their first choice of other 
secondary schools is more difficult to chart. Nonetheless, it is apparent that open 
enrolment has increased parents’ influence on the choice of school to some extent. 
This is evident from the fact that some secondary schools are oversubscribed and full 
to capacity while the enrolment number in neighbouring schools is in general decline. 
The system in operation prior to 1989 would have ensured that the children were 
artificially distributed between schools, increasing the intake of some and limiting the

of England school. See M. Wroe, ‘Middle class prays for children’s education’, The Observer, 18 
February 1996. See A. Me Elvoy, ‘Blessed are the left-footers’, The Spectator, 30 March 1996.
64The major exception to this is integrated schools who are required to ensure that the management of 
the school is such that it is likely to attract to the school reasonable numbers of both Protestant and 
Roman Catholic pupils.

Access to Post-Primary Schools in Northern Ireland, N1HRC, 2001 30



intake of others 65 However, while the shifts that have occurred between various 
secondary schools have increased choice for some parents, it is arguable that they 
have decreased the choice of other parents. An obvious effect of open enrolment is 
that: “Popular schools may become successful and soon fill up, while less popular 
schools may go into decline and present an unacceptable choice, which some parents 
will inevitably be forced to accept.”66 Parents are encouraged to make pragmatic 
decisions about their child’s chances of getting into a desired school. Having done 
this, some parents will end up applying to the secondary school which they think their 
child stands the best chance of getting into rather than the school which they would 
really like.

The position with Irish medium and integrated schools is slightly different from other 
post-primary schools given the limited numbers of these types of schools. Parents do 
not have a specific right in domestic legislation to send their children to these types of 
schools. Nor can one be derived from the European Convention on Human Rights.67 
In practice, whether or not a child gets to attend an integrated or Irish medium school 
depends on whether or not there is a school in the area and the extent to which it is 
oversubscribed. The Department of Education is under a statutory obligation to 
encourage and facilitate both integrated and Irish medium education.68 The viability 
criteria for these schools are under review and it should eventually become easier for 
parents who wish to establish new integrated or Irish medium schools to do so 69

In general terms parental choice in Northern Ireland is inhibited by the segregated 
nature of the local post-primary system. The reality in Northern Ireland is that the 
choice of school is often limited to the closest controlled or voluntary / grammar or 
secondary school to where they live. This is particularly true in rural areas. However, 
even in areas where there is more choice of schools such as Greater Belfast, parental 
choice is determined primarily by the child’s performance in the transfer procedure 
test and then by community preference. For those who want their children to receive 
an Irish medium or integrated education, the choice is limited still further.

A further more practical constraint on the exercise of choice is the effect of the rules 
on assistance with home to school transport. The admissions changes in the 1997 
Order were accompanied by changes to the home to school transport system. These 
too have operated to inhibit parental choice in schools. Prior to 1997, transport was 
provided to all schools outside the statutory walking distance provided the child had 
been admitted by the school. Since 1997 transport is provided to the nearest suitable 
school within certain categories (grammar, controlled, Catholic maintained, 
integrated, Irish medium). Transport will only be provided to a school which is 
further away if the child has applied and been refused admission to all schools of the

65 For a description of how this worked see, Discussion paper on intake controls and parental choice in 
the secondary school sector in Northern Ireland, (DENI, November 1986) p.6.
66N. Harris, Law and Education: Regulation, Consumerism and the Education System (London: Sweet 
and Maxwell, 1993) 166.
67 The provision has been interpreted as a right of access to whatever education the state provides 
rather than a right to a particular form of education. See, The Belgian Linguistics Case (1968) 1 EHRR 
293.
68 Article 64 of the 1989 Order and Article 89 of the 1998 Order respectively.
69 See, Review of the Viability Criteria for Irish-Medium and Integrated Schools - Consultation Paper. 
Department of Education (2000).
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same type within walking distance. Compared to the previous system, the new 
transport policy ties parents to their nearest school within the established categories, 
arguably entrenching the existing levels of segration. The previous approach was 
much more in line with the spirit of open enrolment. However, the new policy still 
falls squarely within the boundaries of the legislation and is more generous than many 
equivalent policies operated by Local Education Authorities (LEAs) in England and 
Wales.70 Nonetheless, a consequence of the new policy is that parents who can afford 
to transport their child further afield have a greater choice of potential schools than 
those who cannot.

Overriding all of the practical constrictions on parental choice is the legal framework 
for determining schools admission. Article 9 of the 1997 Order simply requires ELBs 
to make arrangements for a parent to express “his preferences as to the school at 
which he wishes education to be provided for his child.” It does not give parents a 
legal right to choose their child’s school. The fact is that, although parents express a 
preference, it is schools and not parents who do the choosing. In the view of one 
commentator on the English system:

“Any notion of a right to individual choice of school 
has been shown to be more myth than reality.
...governing bodies enjoy a relatively wide discretion, 
despite the parental preferences and open enrolment 
provisions .... The elaborate requirements on the 
publication of information about schools and schooling, 
on which parents are being invited to base their choice 
of school, cannot mask this basic reality.”71

The fact that parents do not have a right to choose a school is emphasised in the 
Department’s guidance. For instance, the guidance warns parents applying to 
grammar schools in bold capitals that: “none of these grades guarantees a pupil a 
grammar school place or a place at any particular school.”72 Moreover, as stated 
previously, schools are prohibited from using the order of parental preference as one 
of their criteria. Since many schools cannot accommodate all of the children who 
seek admission to them, someone other than the parents must make the choice. The 
difficulty is that, in spite of the Department’s best efforts to counteract any 
misunderstandings, the system inevitably raises parents’ expectations about their 
ability to choose a school for their child. What results is a shortfall between parental 
involvement in the process (the fact that they are encouraged to make active choices) 
and parental influence on the outcome of that process (the fact that schools decide 
who is admitted).

The gap between expectation and outcome manifests itself in the appeals against 
admissions. Each of these appeals is an indication of a parent whose choice has not

70 Some LEAs do not facilitate transport to denominational schools outside their area.
7IN. Harris, Law and Education: Regulation, Consumerism and the Education System (London: Sweet 
and Maxwell, 1993) 169.
72 DENI circular, 15/1999 para. 4.5.
73 There were 425 appeals in 1998/99.
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been met. Even though only about 1,6%74 of admissions decisions were appealed in 
1998/99 many more parents will have compromised their choices at the time of 
application or will have resigned themselves to the result. The difficulty is that the 
legal procedures which surround open enrolment heighten parental expectations.
When viewed in the light of the outcomes, it might be queried whether the system 
should continue to pay lip-service to parental choice through the formal statutory 
preference process. The reality is that the increase in the number of children attending 
grammar schools or the fact that some secondary schools are now full to capacity 
could have been achieved just through raising schools’ admissions numbers in line 
with their physical capacities. Centralised ELB criteria might have produced a 
different set of happy parents but the overall statistics (on compliance with first choice 
preferences/ appeals) would probably have been much the same as now. The 
complicated procedures which surround the current procedures (i.e. the statutory 
preferences and admissions criteria) may not be delivering any further value in terms 
of increasing parents’ influence on the process. In fact, for those parents who may 
have difficulties understanding the criteria or the system’s operation, choice is limited 
still further.

74 DENI reference 938/98. Admission appeals statistics.
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HOW ACCESSIBLE IS THE SYSTEM FOR DETERMINING 
POST-PRIMARY SCHOOL PLACES?

The United Nations Declaration on Human Rights requires its signatories to ensure 
that secondary education is accessible to all on the basis of equality of opportunity.
In Northern Ireland, every child has access to secondary education. However, the 
procedures which surround the admissions process mean that it may be more difficult 
for some parents to engage with the system and secure the school of their choice. This 
is in spite of the fact that open enrolment was part of an overall package of reforms in 
the 1989 Order which were intended to increase parental involvement in the process. 
There are several requirements built into the admissions procedures which are 
designed to ensure that the system is both used by and accountable to parents. In 
particular the school’s admissions criteria are published and there is a designated 
means of redress if a parent believes that there has been an error. That said, there are 
some aspects of these procedures which might not be deemed sufficiently open or 
accessible to ensure the fullest level of participation of all parents. A review of the 
procedures which are involved in the admissions process leads to the inevitable 
conclusion that the way in which the system is operated favours the literate and 
articulate, a finding which would appear to be in contravention of the Department of 
Education’s obligation under New TSN to ensure that “public information is 
communicated effectively to disadvantaged people so that they are aware of the 
benefits available to them”.

The publication of admissions procedures

Schools are required to publish their admissions criteria. In practice, each ELB will 
publish a combined list of criteria for all schools in its area in the form of the transfer 
booklet. This provides parents with a range of useful information when determining 
the school which they wish their child to attend in the form of a mini prospectus. The 
transfer booklet also gives parents enough information to assess their child’s chance 
of gaining admission. In particular, it details the school’s admissions criteria, the 
admissions and enrolment number and the number of admissions in the previous three 
years.75 In grammar schools, the latter is broken down by the grade received in the 
transfer procedure tests. Provided that parents know how to put the various bits of 
information together, the booklet contains the necessary facts for making a reasoned 
decision in most instances. One possible weakness is where a school has changed its 
criteria from the previous year or where there has been a significant change in the 
school provision in the locality (e.g. establishment or disestablishment of a 
neighbouring school) which might change the school’s applications or intake. This 
information is not highlighted so as to enable parents to treat previous admissions’ 
statistics with caution. However, this one quibble aside, the ELBs strive to get the 
information needed to all concerned.

75 Article 17 of the 1997 Order.
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Problems for parents trying to understand the admissions criteria.

The main difficulties in relation to parental access to the admissions process relate to 
the content of admission criteria themselves. The need to fully understand the 
implications of the criteria is paramount in schools which may be oversubscribed.
The criteria are used by parents to gauge their child’s chance of gaining admission to a 
particular school. The Department’s guidance states that criteria should be:
“objective, clear and easily understood by all concerned. They should be capable of 
easy verification by parents and appeal tribunals.”76 Difficulties arise because 
governors have a wide discretion not only as to which criteria to use but also as to 
how these should be worded. Thus, criteria which are designed to achieve the same 
end effect may be worded differently by different schools or worded similarly and 
applied differently.

Differences in interpretation have culminated in litigation on a number of occasions. 
The courts’ approach to the issue has been very much in favour of parents. For 
instance, in In re Farren , Kelly J stated that criteria should be given their ordinary 
and non-technical meaning. The reason he gave for this was that:

“It is the letter of the criteria which is published to the 
parents and not the spirit. It is the literal content of the 
criteria which the parents of the pupils absorb and on 
which they assess the chances of their children and pin 
their hopes.”77

In spite of the lessons which were learned from the litigation, and the further 
regulation of the admissions process in the 1997 Order, a reading of published criteria 
shows that uncertainties persist. For example, some criteria lack sufficient precision 
to enable them to be applied with certainty. For instance a small number of schools 
have criteria which purport to support: “The maintenance of peer group relationships 
established in small rural primary schools”. Lack of precision is also a problem with 
many of the criteria used to distinguish between children on home to school distance. 
Some schools simply state that priority will be given to the children who live closest 
to the school. This might be contrasted with another school which specifies that: “by 
proximity of the residence to X as measured by a straight line on an Ordnance Survey 
map from home to the front gate of X or, in cases where greater accuracy is required, 
as measured independently for the Governors by a member of the Royal Institute of 
Chartered surveyors.” Other schools, particularly Irish medium and integrated schools 
use criteria which attempt to measure parental commitment. These too might become 
the source of contention and decisions made under them can be difficult to defend 
without clear indications of the type and extent of the show of commitment.

Other criteria do not make it clear how exactly they are to be applied. This has 
resulted in litigation on a number of occasions. For instance, the courts have 
considered the impact of preambles as well as whether schools should be allowed to

76 DENI Circular 15/99, para. 9.5.
77 [1990] NUB 72.
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draw distinctions between children within the same criterion.78 Many schools say the 
criteria will be applied in the order set down. Even this has caused problems in 
interpretation. In In re Farren, Hutton LCJ interpreted this to mean that:

“ the criteria are to be applied in succession, one after 
the other, and the clear implication is that if a child 
satisfies one criterion the school authorities should 
move on to consider whether the child satisfies the next 
criterion, and not that the schools authority should 
decide whether one child satisfies the criterion by a 
greater margin than another child.”79

A more fundamental problem arises where the critiera are incapable of acting as 
criteria i.e. they cannot be used to distinguish between applicants. Examples include: 
“The school will accept pupils from any religious, political or ethnic persuasion.” 
Statements such as this may be more appropriate for the preamble since they seem to 
be incapable of eliminating any children from an oversubscribed group.

A final barrier to accessibility can be the small number of schools who have very 
complex criteria. A reading of the ELB guides shows marked differences in the 
various schools. Undersubscribed schools may have four basic criteria while 
oversubscribed schools can run to three pages. Not surprisingly, schools which have 
encountered legal difficulty may try to cover every possible scenario in their criteria. 
However, what they gain in precision, they can lose in brevity. This too can have 
adverse consequences for parental understanding of the process.

Advice and support for parents

When parents are trying to decide which schools to express preferences for, it is 
natural that they will turn to the child’s primary school principal. The system 
underpins this since the parent will attend a meeting with the primary school principal 
at which the choices will be made. The Department’s guidance says that: “The 
Transfer Procedure is complex and many parents find it a daunting task to assimilate 
all the information which is available; they rely heavily on advice from primary school 
principals to assist their understanding of the overall process and how it applies to

O A

their child’s circumstances.” Many principals will have solid relationships with the 
post-primary schools in the area and will be in a position to provide advice. However, 
the quality of advice is not uniform. Principals can and do give parents poor advice 
because they themselves are not fully informed about the procedures or have not 
grasped the impact of admissions criteria.81 Poor advice may provide the basis for an 
action in negligence if a parent makes a choice based on erroneous information 
provided by the child’s principal. This seems to place primary principals in a

78 See In re Holmes, unreported judgment of the High Court of Northern Ireland, 27 September 1991.
79 [1990] NUB 72.
80 DENI Circular 15/99, para. 13.2.
slExamples where principals can and do get it wrong include: filling in the special needs box for 
children without statements applying to secondary schools which do not include special circumstances 
in their criteria and vice versa; advising parents that co-educational schools treat applications from boys 
and girls separately.
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somewhat invidious position, particularly given that they do not have any formal role 

in the process.

It is fair to say that the literate and articulate either will not need help or wtllknow^ 
howto find it It is important that other parents are encouraged <° seek 
thtrt they too'can maximise the chance of getting their child mto the school of then 
choice Vf h is recognised that parents should have access to advtce then someone 
should be formally allocated this role and trained to do tt Th.s could eitl h 
child’s primary school principal or could be in the form of an advice Ime offe y 
FI Rs in the neriod when parents are making their selection. The latter is curren y 
offered by the Southern ELB which provides a telephone number ,f parents hav^^ 
“found some difficulty in obtaining the necessary information and advic® fr 
sources ” The Board also offers to make special arrangements for parents fr 
minorities who have difficulty with English or other parents who have particular 
circumstances where help is needed. This would presumably cover parents who have 

visual disabilities or literacy problems.

Increasing access by raising the quality of the admissions criteria

An effective way to improve access for parents would be to improve the quality of the 
admiSons cfiteria in use to ensure that they really do achieve the Department s 
standards: ‘objective, clear and easily understood’. Currently, <tee |S no forma 
mechanism for ensuring that criteria meet these requirement. Nor m fact s the 
wav of ensuring that criteria with obvious defects do not get publish • P 
the^transfer offfcers in ELBs will advise schools where they see problems in the

to use random selection processes provide a clear example of this. Admissions 
criteria are not subject to the Department’s approval so the Department will 
„ “any L the criteria until after they are published. >f ^

tothe Department’s attention'* Without a system of formal revtew, less obvious 

errors are unlikely to come to light.
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the Department’s recognition to do so.
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IS THERE AN EFFECTIVE MEANS OF COMPLAINT?

The European Convention on Human Rights gives individuals a right of access to an 
effective remedy when they wish to complain about a breach of a convention right 
such as a denial of access to education. Given that the choice of school is widely 
regarded by parents as the most fundamental decision which they have to make in 
relation to their child’s education, parental feelings on the subject run high.
Moreover, in spite of the repeated cautions issued by the Department, there is little 
doubt that the rhetoric of open enrolment has created a climate of expectation. When 
these expectations are not met, parents are not only disappointed, they are dissatisfied 
and prepared to seek redress. The result is that every year there is a large number of 
challenges to the decisions of admission authorities via the appeal tribunals as well as 
a small but significant number of actions in the High Court by way of judicial review.

The appeal tribunal

Appealing a decision of a Board of Governors is a relatively straightforward process. 
The grounds of appeal are also, at least on the face of it, clear: that the admission 
criteria were not applied or were not applied correctly in determining that the child 
would not be admitted to the school. However, the problem for parents is in knowing 
why their child did not gain acceptance and which children did. It is only by hearing 
about other children who have been admitted and knowing all their relevant personal 
details that a parent can establish whether or not they have a case. This information 
will not usually be available to the parents unless it is supplied by the school after they 
have lodged an appeal. At this point some parents will realise that they do not have a 
case and withdraw. Those cases which proceed are often in relation to the special 
circumstances exception which undoubtedly gives much more scope for argument 
than other criteria. Appeals are also possible in any instance where the criteria are 
ambiguous and unclear. However, it appears to be the case that many parents go to 
tribunal simply to make a heartfelt plea for reconsideration of their case, a situation in 
which the tribunal is powerless to intervene in the absence of an error in the 
application of the admissions criteria.

Although the processes are straightforward and parents are supplied with clear advice 
by the ELBs about the process, the prospect of an appeal can be daunting for parents. 
So much rides on the outcome that some parents seek legal advice. This can cost 
several hundred pounds, a fact which clearly removes the assistance as an option for 
many parents. The value of legal representation at these tribunals has not been 
researched. A solicitor should be able to guide parents through the procedures and 
ensure that the evidence presented is relevant to the case. One other thing which a 
solicitor will do is alert parents to the possibility of further action and in particular the 
possibility of judicial review. These High Court actions can be taken by any parent 
since legal aid will be available to the child in his or her own name. This means that 
the legal aid assessment is based on the child’s income rather than the parents’.
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Judicial review

Every year the admission appeals are followed by a fresh batch of judicial review 
applications in the High Court. The applications for judicial review are most 
commonly against the decisions of the appeal tribunal, usually in relation to their 
consideration of the special circumstances exception. However, the decisions of 
Boards of Governors are also subject to review if it is alleged that the criteria are 
illegal or unreasonable. One difficulty with these challenges is that the High Court 
does not have the power to direct a school to admit a pupil, a factor which might be 
considered to be grounds for arguing that there is a breach of Article 13 of the ECHR 
(i.e. there is no effective remedy for pursuing complaints about breaches of Article 2 
of the First Protocol). Moreover, if the action for judicial review is unsuccessful, as 
has often been the case, much money can be wasted from hard-pressed education 
budgets. As pointed out at the beginning of this article, the courts in Northern Ireland 
have taken the unusual step of discouraging such actions in open court. The strongest 
plea for moderation was made by MacDermott LJ \n In re Moore,where he said:

“Bringing vain proceedings does nothing but continue and increase
existing anxiety and disappointment: it can be costly and frustrating.
Legal advisers should bear this in mind when advising disappointed
parents.”85

Lord Justice MacDermott’s comments may have had some effect since there appears 
to have been a decline in the number of judicial reviews. There are no statistics 
available as to the precise number of such actions. However, there is no doubt that the 
amount of litigation was at its zenith in the early 1990s and has slowed down since the 
implementation of the 1997 Order. This might be attributable to a number of factors, 
not least of which is that many schools appear to have learned their lesson the hard 
way (in or at the door of a court) and have redrafted their criteria in such a way as to 
leave them immune from litigation. That said, the possibility of further judicial 
review actions has been increased as a result of the Human Rights Act 1998 since 
those who can show “victim” status can now complain about breaches of the 
European Convention on Human Rights in the High Court.

Gaps in the complaints process?

The grounds for appeal to an appeal tribunal are very narrow. Often parents will 
consider that the school’s criteria are simply unfair to their child and will wish to 
make a plea to the tribunal, citing the reasons why failure to get into a particular 
school will be detrimental to their child’s educational or social development. The 
tribunal does not have the power to accede to such requests. While this lack of 
discretion may seem harsh to disappointed parents, there are good reasons for keeping 
the grounds for appeal to a tribunal this narrow in relation to challenges which follow 
the date decisions are communicated. At that stage the need for certainty in the 
process as a whole arguably overrides any individual feeling of unfairness about the 
substance of criteria (which will have been in the public domain for at least three 
weeks). However, to say that challenges to the substance of the criteria should not be

85 Unreported decision of the Court of Appeal in Northern Ireland, 21 December 1994.
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dealt with by the admission appeal tribunal does not mean to say that they should not 
be covered at all. The reality is that, if there is to be a means of challenging the 
substance of a school’s criteria, it should operate prior to the date of final 
determinations being distributed to parents.

Each year the local media highlight particular cases in which a parent voices objection 
to a school’s admission criteria in the wake of an unsuccessful application. One case 
in 2000 received a lot of media attention. It involved a child who failed to gain 
admission to a local controlled secondary school even though he lived within three 
miles of the school and attended the nearest controlled primary school. The difficulty 
arose because the school prioritised children who had family connections to the school 
in its criteria. Thus the school’s criteria were not unlawful even though they had the 
unusual result of denying access to children who lived in the immediate vicinity of the 
school. The irony in this case and others is that an ELB will have to pick up the travel 
costs of the children who have to travel to neighbouring towns because they have been 
denied access to the nearest school of the same category. The problems arise to a 
large extent because of the discretion given to Boards of Governors to determine 
admissions in such a self-focused manner. Without some system for reviewing the 
way in which the criteria of individual schools interface, the result can be a system 
which lacks coherence.
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right of equal a#|SS to an effective education is one of the most fundamental

CONCLUSIONS AND PROSPECTS

hjnan rights granted to children in international human rights covenants. It is 
tlrefore highly probable that whatever changes occur as a consequence of the review 
oftost-primary eduction in Northern Ireland, legislation will continue to be used to 
rjglate the admissions process.86 Some of the difficulties with the domestic rules 
wfth govern the existing admissions process have been highlighted in the report. In 
pjicular, it has been suggested that the 1997 Order and associated regulations are no' 
mlling fully the policy objectives which lay behind open enrolment in terms of 
aefimmodating parental choice. Moreover, there are aspects of the system which 
gerj|rate feelings of Inequity and there are aspects which have dubious legality.
FiSy, there are parts of the system whose complexity or uncertainty operates as a
barrier to parental understanding and access.

Mart® of the problems appear to stem from fact that so much responsibility is left to
the governors of individual schools. The general complexity and apparent illegality of 
some of the criteria published by schools would suggest that governors are not 
uniformly up to the task. One way forward would be to remove the responsibility for 
drawing up criteria from governors completely. The Department could include in the 
regullfions both the exact criteria and the order of those criteria for all 
post-primary schools. To do this would remove a large degree of discretion from 
individual schools. However, it would rectify any anomalies, is likely to be seen by 
parents to be fairer and should be more generally comprehensible. A more 
conservative option for reform would be for the regulations to prescribe all the criteria 
which could be used by schools in certain categories. Schools could then decide 
which Criteria to use and in which order to place them. This would remove some of 
the more dubious criteria yet still give schools a certain amount of say in the 
admissions process! The final possibility is that the Department could offer schools a 
list of model criteria as part of the guidance. There would, however, be no obligation 
on schools to use those criteria or to adhere to their wording. If the choice of criteria 
remains with governors, there is a strong case for the Department or ELBs to assume 
formal legal responsibility for ensuring that the criteria meet minimum quality 
standards of legality and comprehensibility.

Other problems arise from the discretion given to Boards of Governors to determine 
admissions in such a self-focused manner. A power of review (as suggested in the 
previous paragraph) might go some way to removing individual criteria which are 
patently unfair or unlawful. However, this would do little to address the wider 
structural issues of access to school places. Each school is a mini-jurisdiction 
defining its own boundaries. Without some system for reviewing the way in which 
the criteria interface, the result can be a system which lacks coherence. The solution 
may be to ensure that there is a body which is in a position to take a more global 
approach to the admissions process and to issue directions to rectify anomalies. One

86 The Independent Review Body on Post-Primary Education was established following the publication 
of research commissioned by the Department of Education in relation to the effects of the selective 
system at secondary level. The Review Body is due to report to the Minister for Education its 
recommendations on the structure of post-primary education in Northern Ireland in October 2001.
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possible model for this forms part of the admissions arrangements in England and 
Wales where admissions authorities are now required to consult other admissions 
authorities within a “relevant area” before finalising their admissions arrangements.87 

What constitutes a “relevant area” will be determined primarily with reference to 
“parents’ actual preferences and children’s actual schooling patterns, so that the 
admissions authorities between whose schools real life choices are made talk to and 
consult each other.”88 A new Code of Practice on admissions also encourages LEAs 
to set up local admission fora (which include parents) to provide a vehicle for 
consultation and discussion of issues arising from proposed admissions 
arrangements.89 And finally, the Secretary of State has the power to appoint 
adjudicators to deal with objections to proposed admission arrangements from other 
admission authorities 90 The combined effect of the new statutory arrangements 
should be a more integrated and cohesive approach to school admissions within the 
designated areas in England and Wales.

The system which determines access to post-primary schools in Northern Ireland is 
currently under review. However, the current operation of open enrolment could be 
significantly improved in the interim. Moreover, whatever changes are made to the 
post-primary education system in Northern Ireland, there are valuable lessons to be 
drawn for the future. Since there will always be schools which cannot physically 
accommodate all the children who wish to attend them, there must be a system for 
determining which children are to be granted places in which schools. In line with the 
general system of regulation, it is likely that this will be contained in legislation which 
will give parents some say in the choice of school for their child but require decisions 
ultimately to be taken by an admission authority. Whatever the basis for those 
decisions or whoever is charged with the responsibility for making admissions 
decisions, the distribution of children between schools should observe some 
recognised principles:

The right of access to education
• Access to education is a fundamental human right - the system for allocating 

school places should be regulated in law and there should be an effective means of 
ensuring that the system is operated in accordance with the law.

Equality of access
• Admission to post-primary school should be on the basis of equality of 

opportunity and in particular no-one should be unjustly disadvantaged because of 
their sex, religion, race, colour, disability, social or economic status.

Choice of school
• Parents should be able to get their children educated in a school of their choice in 

so far as this is compatible with efficient education and the efficient use of 
resources.

87 School Standards and Framework Act 1998, s.84.
88 Code of Practice on Admissions (DFEE, 1999) para. 4.3.
89 Ibid para. 4.5.
90 Parents can also refer objections to the adjudicator but only where they relate to existing partial 
selection on ability. School Standards and Framework act 1998, s.100.
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The child’s views on the choice of school should be given due weight in 
accordance with his or her age or ability.

Accessibility
• The criteria for admission should be able to be clearly understood.
• Parents should know exactly why a child has gained or failed to gain admission to 

a particular school.
• There should be an effective means of redress when admissions procedures do not 

operate lawfully.

New TSN
• The admissions criteria and admissions process should operate in such a way as to 

promote social inclusion and to facilitate access to post-primary schools by those 
in greatest social need.
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Appendix I

Admissions Criteria used in BELB Secondary Schools in 1999 
Total schools analysed: 199i

Criterion No
Type

1 2 3 4 5 6 7 Total

Siblings 8 10 1 19

Catchment Area 4 1 3 2 10

Contributory
Schools

6 1 1 1 9

Relations 4 5 4 2 15

Children of staff 1 4 6 1 12

Eldest/Only Child 1 1 4 1 7

Special
Circumstances

1 1 1 1 4

Other 3 1 2 2 1 9

Admissions Criteria used in WELB Secondary Schools in 1999 
Total schools analysed: 34

Criterion No
Type

1 2 3 4 5 6 7 Total

Siblings 6 25 2 1 34

Catchment Area 21 2 23

Contributory
Schools

10 2 1 13

Relations 1 8 7 3 19

Children of staff 16 5 1 0 22

Eldest/Only Child 1 1 1 3

Special
Circumstances

1 5 10 8 1 1 26

Other 2 4 1 1 8

91 There are 20 secondary schools in the BELB area. However, it was not possible to tabulate the 
criteria of one school because of their multi-layered construction.
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Admissions Criteria used in BELB Grammar Schools in 1999 
Total number of schools analysed: 16

Criterion No
Tvne

1 2 3 4 5 6 7 Total

x J ----------- -----------
Preparatory Schools 7 1 8

Siblings 2 10 4 16

Catchment Area

Contributory
Schools

1 1

Relations 1 5 10 16

Children of staff at 
school

6 4 2 1 1 14

Eldest/Only Child 1 4 1 6 12

Special
Circumstances
Other 1 1 3 2 3 1 11

Admissions Criteria used in WELB Grammar Schools in 1999 
Total number of schools analysed: 14

Criterion No
Type

1 2 3 4 5 6 7 Total

J ^--------- -----------
Preparatory Schools 1 1

Siblings 7 3 2 12

Catchment Area 2 1 1

Contributory
Schools

3 2 2 7

Relations 2 5 2 1 10

Children of staff at 
school

2 1 1 4 1 9

Eldest/Only Child 5 1 3 9

Special
Circumstances
Other 1 1 1 1 4
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Notes to Tables:

The criteria used by schools were not always easy to categorise and the author has
employed considerable discretion in some of the categorisations. The following rules
were generally observed:

• Criteria used to distinguish between the last remaining applicants (e.g. home to 
school distance) were not categorised.

• Not all schools employ criteria in simple succession and the recording system has 
been adapted to take account of this. For instance, some criteria are summarised 
into one heading even though they appear in the published criteria under separate 
headings. For example, if a school has two criteria prioritising separate catchment 
areas in succession, these are grouped together under catchment area in the 
analysis. On the other hand, if a school uses joint qualities under one heading (e.g. 
children from X area with brothers and sisters at the school), these are recorded 
under two separate headings.

• The analysis does not include the integrated and Irish medium schools which tend 
to use quite distinctive admissions criteria.

• “Relations” includes brothers and sisters who have previously attended the school. 
Siblings refers to brothers and sisters currently enrolled at the school. However, 
where the criterion refers to brothers or sisters who attend or have attended the 
school as one criterion, this is classified under “siblings”.

• The criteria are those which relate to day pupils and not boarders.
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