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Abstract 

 

For political and other reasons, statelessness or the lack of any citizenship has 

affected millions of people around the world, depriving many of them of many rights 

that other people take for granted, such as the right to legal residence, to travel and 

to work. In recent years, the international community has given much attention to 

this phenomenon. An attempt to end it by 2024 in the form of the Global Action 

Plan to End Statelessness was launched in 2014 by the Office of the United Nations 

High Commissioner for Refugees (UNHCR), which has a limited mandate to 

address statelessness. However, this international focus on ending statelessness, 

although helpful in some contexts, has been at the expense of work to identify, 

protect and document stateless people pending their naturalisation. This thesis 

argues that ending statelessness is a too ambitious and improbable goal; given this 

fact, leaving the stateless without a legal identity embodied in proper documentation 

is perilous, as documentation is needed today to access most rights and services. For 

this reason and other reasons discussed in this thesis, while efforts to end 

statelessness should continue, more international effort should be focused on the 

fundamental issues the stateless often face, namely the lack of identification and 

proper legal identity. In order to better identify and protect the stateless, this thesis 

proposes a global, uniform registration system for the stateless, whereby stateless people are 

registered and documented by national governments but in a globally uniform 

manner and with the necessary oversight by and assistance from UNHCR. This 

thesis provides justifications for this pragmatic system based on an examination of 

relevant theories, historical experiences and the effectiveness of current international 

and national approaches to tackling statelessness.  
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Glossary  

 

1951 TRAVEL DOCUMENT 

The 1951 Travel Document is issued by states to refugees to facilitate their travel abroad in 

accordance with Article 28 of the 1951 Convention Relating to the Status of Refugees. 

1954 TRAVEL DOCUMENT 

The 1954 Travel Document is issued by states to stateless people to facilitate their travel abroad 

in accordance with Article 28 of the 1954 Convention Relating to the Status of Stateless Persons. 

CITIZENSHIP   

Citizenship is defined as a legal bond having as its basis a social fact of attachment and a genuine 

connection of existence, interest and sentiments, together with the existence of reciprocal rights 

and duties. In line with the common practice in extant literature on statelessness, citizenship and 

nationality are used interchangeably in this thesis, although they can bear different meanings in 

other contexts.   

CLIMATE STATELESS PEOPLE 

Climate stateless people are people whose stateless condition is caused mainly by being displaced 

from their lands due to climate-change issues.  

GLOBAL ACTION PLAN TO END STATELESSNESS BY 2024  

Global Action Plan to End Statelessness by 2024 is a 2014 plan launched by UNHCR to establish 

a guiding framework of 10 actions to be undertaken by states, with the support of UNHCR and 

other stakeholders, to: (1) resolve existing major situations of statelessness; (2) prevent new cases 

of statelessness from emerging; and (3) better identify and protect stateless populations. 

GLOBAL UNIFORM REGISTRATION OF THE STATELESS  

Global uniform registration of the stateless is a system proposed by this thesis in which states are 

encouraged to establish or improve their Statelessness Determination Procedures (SDPs) to 

register and document not only stateless migrants, but also in situ stateless people. This system is 

recommended to operate in a uniform manner and under the supervision of and assistance from 

the UNHCR. This system is proposed as a pragmatic solution to statelessness to better identify, 

document and protect the stateless until they receive their nationality.  

IDENTIFICATION OF THE STATELESS 

Identification of the stateless is a broad term used by UNHCR to refer not only to the acquisition 

of basic statistics on the magnitude of statelessness, but also to assess the problem’s scale (such as 

numbers and geographical spread), establish the profile of the population affected (demographic 

composition, including data disaggregated by gender and age), determine causes and obstacles to 

statelessness solutions (such as gaps in legislation and administrative practice),  uncover any 

protection issues faced and identify all stakeholders. 

IN SITU STATELESS  
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In situ stateless people are those who remain in a country in which they were born or have lived 

most of their lives and are not recognised as nationals. Most stateless people in the world live in 

this situation. 

JUS SANGUINIS  

Jus sanguinis transmission of nationality refers to legal systems in which nationality is passed from 

parent to child based on a biological link. 

JUS SOLI  

Jus soli transmission of nationality refers to legal systems in which nationality is acquired based on 

birth on the territory of a particular state. 

LEGAL IDENTITY  

Legal identity in this thesis refers to the recognition of a person’s existence before the law, 

facilitating the realisation of specific rights and corresponding duties. Establishing legal identity 

often depends on an individual possessing valid documentation or other forms of proof. 

NANSEN PASSPORT 

A Nansen passport was a League of Nations identity certificate issued by governments to (stateless) 

refugees after World War I to facilitate their travel to safe countries. It was based on various non-

binding international agreements. It was named after Fridtjof Nansen, the First League of Nations’ 

High Commissioner for Refugees, due to his tremendous efforts in this matter. 

NATIONALITY  

See Citizenship, above. 

NON-CITIZEN 

A non-citizen is any individual who is not a national of a state in which he or she lives. 

POST-NATIONALISM 

Post-nationalism refers to the process or trend by which nation-states and national identities lose 

their importance relative to international and self-organized or supranational and global entities. 

POST-INTERNATIONALISM 

Post-internationalism refers to an apparent trend in which more and more interactions that sustain 

world politics unfold without the direct involvement of nations or states. 

PRAGMATISM  

Pragmatism is a perspective that values and pays close attention to thinking and actions that result 

in reconstructed, beneficial situations.  

PRAGMATIC APPROACH TO STATELESSNESS 

This thesis advocates for a pragmatic approach to statelessness, wherein statelessness should be 

solved through practical and workable solutions that are more likely to appeal to states and, 

therefore, are more feasible than principled or optimum solutions to tackle statelessness.   

PROTECTION OF THE RIGHTS OF THE STATELESS 
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Protection of the rights of the stateless refers in this thesis to safeguarding the rights of the stateless 

enshrined in the 1954 Convention Relating to the Status of Stateless Persons.  

PULL FACTOR 

Pull factors refer to factors that convince people to move to a certain area. In the context of 

statelessness, a pull factor refers to a situation in which guaranteeing the rights of the stateless is 

thought to encourage more people to genuinely or fraudulently claim to be stateless to enjoy such 

rights. 

RATIONAL CHOICE THEORY OF COMPLIANCE  

Rational choice theory of compliance, in its basic form, assumes that individual states select actions 

so as to maximise their utility. In accordance with this theory, states are expected to enter into 

agreements that become the embodiment of international norms only when the subsequent 

cooperative benefit engenders greater gains than the cost of those obligations. 

RECOGNITION OF STATELESSNESS 

Recognition of statelessness refers to ideas and theories that maintain that the statelessness 

condition should not be thought of as a problem. Instead, it should be normalised and recognised 

as a legal condition, as it is possible for the stateless in some contexts to enjoy their rights without 

citizenship. 

REGISTRATION OF THE STATELESS 

Registration of the stateless is used in this thesis to refer to a process involving two main steps: (1) 

determining the status of stateless people and (2) providing legal documents to recognised stateless 

people. In this sense, registration carries the same meaning as Statelessness Determination 

Procedure (SDP).  

RIGHTS-BASED APPROACH TO STATELESSNESS 

A rights-based approach to statelessness aims specifically to empower people affected by policies 

through legal rights. Instead of the approach often taken currently by international policy makers 

in an attempt to solve statelessness only through naturalisation, this rights-based approach respects 

the rights of stateless individuals to make their own decisions about when and how they access 

their rights or nationality. This approach does not assume, on behalf of the stateless, that 

naturalisation is the only solution to their problems and allows them to choose whether they would 

like to remain stateless.   

STATELESS 

A stateless person is someone who is not considered to be a national by any state under its laws. 

STATELESS MIGRANT 

A stateless migrant is a person without any nationality who is outside his or her country of origin 

or habitual residence and is not a stateless refugee.  

STATELESSNESS  

Statelessness is the lack of any citizenship.  

STATELESSNESS DETERMINATION PROCEDURES (SDPs) 
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See Registration of the Stateless, above. 

SUSTAINABLE DEVELOPMENT GOALS (SDGs)  

The Sustainable Development Goals (SDGs) are 17 goals set by the United Nations General 

Assembly in 2015 for the year 2030. These goals are a universal call to action to end poverty, 

protect the planet and ensure that all people enjoy peace and prosperity. 
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Chapter 1: Introduction 

 

The condition of statelessness, in which an individual is not recognised as a citizen by any state,1 

has affected millions of people around the world for many decades and for various political and 

legal reasons.2 Although international law is concerned with the rights of the stateless and provides 

them with special and specific rights,3 in practice many stateless populations are denied most basic 

rights that others take for granted.4 Because in most situations the stateless do not have proper 

legal identity and therefore lack legal existence, they are often described as legally ‘invisible’,5 

‘voiceless’,6 ‘without status’,7 or ‘erased persons’.8 To tackle statelessness, the international 

community has taken steps to achieve two separate but related aims. The first is to ensure that the 

stateless enjoy the rights prescribed to them under the 1954 Convention relating to the Status of 

Stateless Persons.9 The second is to end or reduce statelessness, which is the aim of the 1961 

Convention on the Reduction of Statelessness.10 Recent international efforts have been focused 

on the second aim at the expense of the first. The Office of the United Nations High 

Commissioner for Refugees (UNHCR) and its partners11 have dedicated most of their efforts on 

                                                           
1 The international law definition of statelessness is provided by the first paragraph of Article 1 of the Convention 
relating to the Status of Statelessness, which states: ‘the term "stateless person" means a person who is not considered 
as a national by any State under the operation of its law’. UN General Assembly, Convention Relating to the Status 
of Stateless Persons (adopted 28 September 1954, entered into force 6 June 1960). See also Section (1.1.1.). 
2 Section (1.1.2.). 
3 The rights of stateless people are recognised under international human rights law as well as the Convention Relating 
to the Status of Stateless Persons, as will be illustrated in section (1.2.1.). 
4 UN High Commissioner for Refugees (UNHCR), ‘Handbook on Protection of Stateless Persons Under the 1954 
Convention Relating to the Status of Stateless Persons’ (30 June 2014) <www.refworld.org/docid/53b676aa4.html> 
accessed 19 July 2019. 
5 Describing the stateless as invisible is a cliché often used in the literature to emphasise the fact there is a lack of 
information about the existence or status of many stateless populations. Gabor Gyulai, ‘The Determination of 
Statelessness and the Establishment of a Stateless-Specific Protection Regime’ in Alice; Laura van Waas Edwards (ed), 
Nationality and Statelessness under International Law (CUP 2014) 101; Ad Hoc Committee of Experts on Roma Issues 
(CAHROM), ‘Summary Conclusions of the Thematic Report on Solving the Legal Status of Roma From Ex-
Yugoslavia and Their Lack of Personal Identity Documents’ CAHROM (2014) 4. See also: UNHCR, ‘What Is 
Statelessness?’ (2018) <www.unhcr.org/ibelong/wp-content/uploads/UNHCR-Statelessness-2pager-ENG.pdf> 
accessed 19 July 2019; Will Hanley, ‘Statelessness: An Invisible Theme in the History of International Law’ (2014) 25 
European Journal of International Law 321; Semegnish Asfaw, The Invisible among Us: Hidden, Forgetten, Stateless (World 
Council of Churches 2016). 
6 Kristy A Belton, Statelessness in the Caribbean: The Paradox of Belonging in a Postnational World (University of Pennsylvania 
Press 2017) 1. 
7 Belton, Statelessness in the Caribbean: The Paradox of Belonging in a Postnational World (n 6). 
8 ibid. 
9 UNGA, ‘The 1954 Convention Relating to the Status of Stateless Persons’ (n 1). As of July 2019, there are 91 state 
parties to this convention. UN Treaty Collection, ‘Convention Relating to the Status of Stateless Persons’ (1954). 
10 UNGA, Convention on the Reduction of Statelessness (adopted 20 August 1961, entered into force 13 December 
1975) UNTS vol 989 p 175. As of July 2019, there are 73 state parties to this convention. UN Treaty Collection, 
‘Convention on the Reduction of Statelessness’. 
11 UNHCR’s ‘partners’ in this thesis is a broad term referring to any international or national entity working closely 
with UNHCR to achieve some of its objectives regarding statelessness. This includes, but not limited to, other UN 
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statelessness to the goal of ending statelessness. To achieve this goal, in 2014, UNHCR launched 

its Global Action Plan to End Statelessness by 2024.12 

However, the aim of ending statelessness has proven to be too ambitious.13 Therefore, and for 

other reasons related to doubts over the significance of naturalisation, some scholars14 have begun 

to doubt the practicality and success of pushing states to naturalise the stateless and end the 

phenomenon of statelessness.15 Instead, they have attempted to develop practical approaches 

designed to normalise statelessness and protect the rights of the stateless despite their lack of 

nationality.16 This thesis contends that while naturalisation is still a needed human right as it often 

helps access significant political and other rights,17 ending statelessness is too difficult to achieve. 

Given this extreme difficulty, those unable to acquire nationality should be given attention and 

protection while waiting to receive their nationality.  

Taking a pragmatic approach to tackling statelessness, this thesis argues that international policy 

on statelessness should focus more on solving the identification and legal identity problems that 

many stateless people face, which could be largely and gradually solved by developing a uniform, 

global system for registering and documenting the stateless. Such a system is needed to ensure that 

the stateless (1) are better identified and (2) obtain legal identity documents that could enable them 

to access their rights as provided by the 1954 Convention.18 This international registration and 

documentation system would operate in the same way as Statelessness Determination Procedures 

(SDPs),19 but with the needed international arrangement and the supervision of UNHCR. The 

purpose of such international arrangement is to ensure better application of the documentation 

and protection of the stateless and also to ensure wider and international recognition of 

documented stateless people. Before describing this system in further detail and explaining the 

                                                           
organs, such as the United Nations Children's Fund, originally known as the United Nations International Children's 
Emergency Fund (UNICEF) and the United Nations Relief and Works Agency for Palestine Refugees in the Near 
East (UNRWA) as well as some NGOs such as the European Network on Statelessness (ENS), the Institute on 
Statelessness and Inclusion (ISI) and the Statelessness Network Asia Pacific (SNAP). 
12 UNHCR, ‘Global Action Plan to End Statelessness 2014-2024’ (4 November 2014) 
<www.refworld.org/docid/545b47d64.html> accessed 19 July 2019. 
13 This is demonstrated in Chapter 4.  
14 See for example: Brad Blitz, ‘The State and the Stateless: The Legacy of Hannah Arendt Reconsidered’ in Tendayi 
Bloom and Katherine Tonkiss and Phillip Cole (ed), Understanding Statelessness (Routledge 2017); Kelly Staples, 
Retheorising Statelessness: A Background Theory of Membership in World Politics (Edinburgh University Press 2012); Philip 
Cole, ‘Insider Theory and the Construction of Statelessness’ in Tendayi Bloom; Katherine Tonkiss; Phillip Cole (ed), 
Understanding Statelessness (Routledge 2017). For more on this development, see the discussion in Section (2.2.1.3.).  
15 ibid. 
16 ibid. 
17 The discourse of ending statelessness could be helpful in some contexts and aspects. Section (4.2.2.) mentions some 
positive developments on tackling statelessness that happened due to the GAP Campaign.  
18 UNGA, ‘The 1954 Convention Relating to the Status of Stateless Persons’ (n 1). 
19 UNHCR, ‘Statelessness Determination Procedures and the Status of Stateless Persons (“Geneva Conclusions”)’ 
(December 2010) <www.refworld.org/docid/4d9022762.html> accessed 19 July 2019; Gyulai (n 5). 



 3 
 

approach taken in this thesis, it is useful to begin with a brief review of the background from which 

the concept of statelessness emerged as well as the international response to this phenomenon. 

 

1.1. General Background on Statelessness 

This section provides a brief general background on statelessness. It begins by unpacking the 

concept of statelessness, then explaining its history, causes and scale before outlining the 

international legal regime on statelessness and its relation to the thesis. The main purpose of this 

section is to familiarise the reader with statelessness in general before engaging with the argument 

and proposal of this thesis; more detailed discussions on some of the points addressed below are 

presented in subsequent sections of this thesis where relevant. 

 

1.1.1. Defining statelessness and citizenship 

As will be illustrated below, the concept of statelessness has various definitions depending on the 

context in which it is considered, whether legal, political, social or another background. This thesis 

is concerned only with the practical legal concept of statelessness. The international legal definition 

of statelessness is provided by the 1954 Convention Relating to the Status of Stateless Persons, 

which defines a stateless person as ‘a person who is not considered as a national by any state under 

the operation of its law’.20 This definition has been considered as ‘having acquired a customary 

nature’.21 In this context and in the literature of human rights and statelessness, ‘not considered as 

a national’ carries the same meaning as not considered a citizen as nationality and citizenship are 

used interchangeably.22 This definition is largely straightforward, although there have been 

scholarly discussions over the interpretation of ‘the operation of its law’.23 This definition defines 

de jure stateless people, which is the first category of the stateless under international law and the 

only category that is protected by the 1954 Convention.24  

The second category of stateless people is de facto stateless persons, who are defined as ‘persons 

outside the country of their nationality who are unable or, for valid reasons, are unwilling to avail 

                                                           
20 UNGA, ‘The 1954 Convention Relating to the Status of Stateless Persons’ (n 1). 
21 UN, ‘Draft Articles on Diplomatic Protection with Commentaries’ (2006) 49. 
22 Alice Edwards, ‘The Meaning of Nationality in International Law in an Era of Human Rights: Procedural and 
Substantive Aspects’ in Alice Edwards; Laura van Waas (ed), Nationality and Statelessness under International Law (CUP 
2014) 14. 
23 See Betsy L Fisher, ‘The Operation of Law in Statelessness Determinations under the 1954 Statelessness 
Convention’ (2015) 33 Wisconsin International Law Journal 254. 
24 UNHCR, ‘Handbook on Protection of Stateless Persons’ (n 4). 
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themselves of the protection of that country’.25 Although the 1954 Convention is not concerned 

with the de facto stateless, they too are protected by international law, as A Study of Statelessness 

suggests26 and as UNHCR concluded in its De Facto Statelessness publication.27 However, de facto 

statelessness is a problematic concept in that it is not based on an objective definitional framework 

as is the case with de jure statelessness.28 For this reason and for the fact that de facto stateless 

people have nationality, statelessness determination procedures are aimed at de jure stateless 

people, not the de facto stateless.29 Thus, and as justified in Chapter 2, it is only de jure stateless 

people that are considered in this thesis for registration. However, the very existence of the notion 

of de facto statelessness has had an impact on the general understanding of de jure statelessness, 

which will be addressed in Chapter 6. 

Since statelessness is the negation of citizenship, it is important to understand the concept of 

citizenship in order to better understand statelessness. The often-cited definition of citizenship or 

nationality is that of the International Court of Justice (ICJ) in the Nottebohm Case of 1955, which 

defines it as ‘a legal bond having as its basis a social fact of attachment, a genuine connection of 

existence, interest and sentiments, together with the existence of reciprocal rights and duties’.30 

What constitutes this type of attachment and relationship between a person and a state is a matter 

for each sovereign state, as decided by the ICJ in the Nottebohm Case, which ruled that ‘[n]ationality 

serves above all to determine that the person upon whom it is conferred enjoys the rights and is 

bound by the obligations which the law of the State in question grants to or imposes on its 

nationals’.31 Thus, the nature of citizenship as well as what it entails in terms of rights and duties 

are defined and determined in more detail by states in their domestic laws.32 Accordingly, the legal 

notion of statelessness at the domestic level has also been understood slightly differently.33 

However, although the ICJ was of the opinion that the question of citizenship is determined by 

domestic law, international law, because it considers citizenship as a human right, has developed 

                                                           
25 Hugh Massey, UNHCR and De Facto Statelessness (UNHCR 2010) 61. 
26 UN Ad Hoc Committee on Refugees and Stateless Persons,  ‘A Study of Statelessness, United Nations, August 
1949, Lake Success - New York’ (1 August 1949) E/1112; E/1112/Add.1 
<www.refworld.org/docid/3ae68c2d0.html> accessed 19 July 2019. 
27 Massey (n 25). 
28 Paul Weis, ‘The United Nations Convention on the Reduction of Statelessness, 1961’ (1962) 11 International and 
Comparative Law Quarterly 1073, 1068. 
29 UNHCR’s guidelines on SDPs ‘are aimed specifically, if not exclusively, at determining whether an individual is 
stateless. Moreover, the focus of these Guidelines is on the concept of stateless person as defined in the 1954 
Convention and on the obligations of States that are party to the 1954 Convention. Some consideration is given to 
States not bound by this treaty and on the identification of de facto stateless persons’. UNHCR, ‘Handbook on 
Protection of Stateless Persons’ (n 4) para 8. 
30 Nottebohm Case (Liechtenstein v Guatemala); Second Phase, (ICJ, 6 April 1955) 
31 ibid. 
32 ibid. See Rita Simon; Alison Brooks, The Rights and Responsibilities of Citizenship the World Over (Lexington Books 2009). 
33 Section (5.3.2.). 
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and established international legal instruments and principles which put some limits on the 

discretion states can exercise in relation to citizenship and statelessness, as will be seen in Section 

(1.1.3). The effect that this development should have on the legal definition of statelessness is that 

states should understand and define statelessness in accordance with the definition provided by 

international law so that they better comply with international law on citizenship and statelessness; 

this has not been the case, however, as shown in Chapter 5. 

As previously noted, statelessness is a concept that has been considered from different 

perspectives which sometimes overlap with the legal understanding of it. Political science, for 

instance, has considered statelessness since the publication of the relevant book of Hannah Arendt 

(the Origins of Totalitarianism).34 Although de jure statelessness has often been the focus of study in 

political science, scholars from that discipline have also in some contexts approached and defined 

statelessness through aspects other than the legal one. For example, some authors prefer to discuss 

statelessness as a condition that includes not only those who lack citizenship but also those who 

lack certain basic rights that citizens usually enjoy.35 Although very similar to de facto statelessness, 

this concept of statelessness differs somewhat in that the former (at least according to UNHCR’s 

definition) covers only those who left their home countries,36 whereas the latter could include even 

those who do not leave their countries but still lack sufficient protection for ethnic or other 

reasons.37 According to this understanding, the central element of statelessness is the lack of 

protection, regardless of the acquirement of citizenship.38 This conception treats statelessness as a 

‘normative’ issue rather describing it in ‘descriptive’ terms like the legal definition.39 This 

understanding is evident, for example, in parts of Hannah Arendt’s The Origins of Totalitarianism,40 

at the time of whose publication the words ‘stateless’ and ‘refugee’ were used often 

interchangeably.41  

                                                           
34 Hannah Arendt, The Origins of Totalitarianism (The World Publishing Company 1958).  
35 See Matthew Gibney, ‘Statelessness and Citizenship in Ethical and Political Perspective’ in Alice Edwards and Laura 
van Waas (ed), Nationality and Statelessness under International Law (CUP 2014); Linda K Kerber, ‘The Stateless as the 
Citizen’s Other: A Veiw from the United States’ in Seyla; Resnik Judith Benhabib (ed), Migrations and Mobitlites: 
Ctitizenship, Borders, and Gender (New York University Press 2009). 
36 Massey (n 25) 61. 
37 Gibney (n 35). 
38 Allison Bartlett, ‘An Endless Quest for a Home: The Gap in Protection between Stateless Persons and Refugees’ 
(2012) 33 Immigration and Nationality Law Review 445. 
39 Gibney (n 35) 45–47. 
40 Gibney (n 35); ‘Arendt writes this history of refugees using both the labels “refugees” and “stateless people”, two 
terms that for her are interchangeable. The legal history of the definition of the refugee can be told as the history of 
the appearance of this overlap - and its cancelation’. Itamar Mann, ‘Refugees’ (2011) Yale Law School Student 
Scholarship Paper No 115, 85  <https://digitalcommons.law.yale.edu/student_papers/115/> accessed 18 July 2019 
41 Section (3.2.). 
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The concept of statelessness has also been expanded to include social exclusion, even if legal 

citizenship is enjoyed. Margaret Somers, for example, considered a group of black Americans, who 

suffered some social exclusion without due response from the US government, to be ‘no longer 

in any meaningful sense citizens; they were now, in effect, stateless people’.42 Somers thus 

broadened the concept of statelessness to include those who suffer from social discrimination 

without sufficient protection from the state. More explicitly, Latif Tas argued that ‘socially stateless’ 

people (who are regarded as ‘others’ whether or not they have legal citizenship) should be added 

as third category along with the de jure and de facto categories.43 Another expansive meaning of 

statelessness used in the political science literature is that which refers to people who do not have 

(or who have lost) their own nation state such as the Kurds.44 According to this definition, it does 

not matter whether such people have acquired citizenship from other states (e.g. Syria, Iraq or 

Turkey in the case of the Kurds); they are still stateless as a nation.45 This conception overlaps with 

the legal definition in some cases, as there are Kurdish people who also meet the legal definition 

of statelessness.46 Today, there are calls to understand and study statelessness beyond its legal and 

technical aspect.47 The purpose of mentioning these conceptions of statelessness is to note their 

difference from or intersectionality with the legal definition of statelessness which is the concern 

of this thesis.  

1.1.2. The history and causes of statelessness  

Given that statelessness is the lack of nationality, ‘statelessness is a phenomenon as old as the 

concept of nationality’.48 However, this phenomenon first became an international concern during 

the European refugee crisis in the 1920s,49 when the international community had to respond to 

the 800,000 Russians displaced in the aftermath of the Russian Civil War who became stateless 

refugees after Lenin revoked their citizenship in 1921.50 In the same year, the League of Nations 

                                                           
42 Margaret R Somers, Genealogies of Citizenship: Markets, Statelessness, and the Right to Have Rights (CUP 2008) 114. 
43 Latif Tas, ‘How International Law Impacts on Statelessness and Citizenship: The Case of Kurdish Nationalism, 
Conflict and Peace’ (2016) 12 International Journal of Law in Context 42, 42. 
44 Thomas McGee, ‘The Stateless Kurds of Syria: Ethnic Identity and National I.D.’ (2014) 19 tilburg law review 171. 
See also, McGrone David, Understanding Scotland: The Sociology of a Stateless Nation (Routledge 1992). 
45 McGee (n 43). 
46 ibid. 
47 In this year (2019), the first journal on statelessness (The Statelessness and Citizenship Review) published its first 
volume which included three publications calling for expanding the literature on statelessness to include not only legal 
aspects, but also other political and social aspects. See Lindsey Kingston, ‘Expanding Statelessness Scholarship: The 
Value of Interdisciplinary Research and Education’ (2019) 1 The Statelessness and Citizenship Review 165; David 
Baluarte, ‘The Arrival of “Statelessness Studies”?’ (2019) 1 The Statelessness and Citizenship Review 156; Phillip Cole, 
‘Taking Statelessness Seriously’ (2019) 1 The Statelessness and Citizenship Review 161. 
48 UN Ad Hoc Committee on Refugees and Stateless Persons (n 26). 
49 ibid. 
50 ‘Nansen the Humanist’ (The National Archives of Norway, 20 June 2011) 
<https://web.archive.org/web/20150801081938/http://www.arkivverket.no/eng/Using-the-Archives/Online-
Exhibitions/The-Nansen-Passport/Nansen-the-humanist> accessed 18 July 2019. 
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appointed Fridtjof Nansen as High Commissioner for Russian Refugees to tackle this crisis. From 

that decade on, Europe witnessed other refugee crises, including the Greek refugee crisis, the 

Armenian crisis in Turkey and the Jewish crisis in Germany.51 In the aftermath of the First World 

War, statelessness ‘assumed unprecedented proportions’.52  The main causes of statelessness at 

that time were ‘the territorial reshuffling and the political and social crises’ caused by the war.53 

The world experienced major geopolitical changes through which some nations disappeared and 

others emerged. An example of this is the 1961 Asia Minor Agreement, known as the Sykes-Picot 

Agreement, which defined and established new states in the Middle East, causing some people to 

become stateless.54 In fact, as a consequence of this agreement, some whole nations such as those 

of the Kurds and the Assyrians became non-state nations and became subject to the rule of other 

states, which affected their citizenship.55  

The world also encountered statelessness on a massive scale during and in the aftermath of the 

Second World War, for similar reasons.56 At the time, although statelessness was present in many 

different regions of the world, some instances of statelessness attracted most international 

attention, such as the exodus of Germans who opposed Nazism and fascism and the case of Jews 

persecuted in the Axis countries.57 Another significant instance was the creation of the state of 

Israel in 1948 and its continued occupations of Palestinian-claimed territories, which left 

Palestinians in a diaspora and also had a huge impact on their citizenship;58 whether these affected 

Palestinians are stateless in the legal sense is a disputed question and is dealt with in Chapter 3. In 

these instances, statelessness was due to the displacement of people to different parts of the world.  

Another, related cause of statelessness during and after WWII is state successions.59 State 

succession could involve the disintegration of a whole state whereby the predecessor state 

disappeared (a universal succession), as in the case of the USSR,60 or be when a part of a state 

becomes independent (a partial succession), as in the case of the north and south of Sudan as well 

as decolonised states.61 Both forms of state succession, especially partial succession, took place in 

                                                           
51 Eric Fripp, Nationality and Statelessness in the International Law of Refugee Status (Hart Publishing Ltd 2016). 
52 UN Ad Hoc Committee on Refugees and Stateless Persons (n 26). 
53 ibid. 
54 Tas (n 41). 
55 See Michael D Berdine, Redrawing the Middle East: Sir Mark Sykes, Imperialism and the Sykes-Picot Agreement (IB Tauris 
2018). 
56 See Laura van Waas, Nationality Matters: Statelessnes Under International Law (Intersentia 2008). 
57 UN Ad Hoc Committee on Refugees and Stateless Persons (n 26). 
58 Shourideh C Molavi, ‘Stateless Citizenship and the Palestinian-Arabs in Israel’ (2009) 26 Refuge 19. See also section 
(3.4.2.). 
59 van Waas (n 56) 121–129. 
60 ibid 123–124. 
61 ibid. 
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different regions of the world after WWII and have had a tremendous impact on people’s 

citizenship.62 When a new state emerges, new citizenship laws and policies are usually put in place; 

in most (if not all) emergent states, these changes have purposefully or otherwise excluded parts 

of their populations from citizenship.63 Intentional discriminatory measures taken by emergent 

states to render some of their populations stateless are widely practised, especially in decolonised 

nations.64 Many decolonised nations inherited internal ethnic, national and or religious divides that 

had developed during the colonial period as the colonisers merged or separated territories; some 

colonisers even operated or encouraged migration policies with no regard for their impact on 

people’s unity and identity.65 When such states were decolonised, discrimination including 

denationalisation was practised by the new governments on minorities with whom they had 

disputes over land.66 An example of this is the plight of the Rohingya in Myanmar, whom the 

government of Myanmar view as illegal migrants from Bangladesh and therefore has deprived of 

their nationality.67 During the British colonisation period of what is then known as Burma (1824-

1948), the British allowed the Rohingya to move as farm labourers from different neighbouring 

lands (which were also controlled by the British) to parts of the territory which now belong to 

Myanmar.68 Since Myanmar became independent in 1948, its government has persecuted the 

Rohingya.69  

Today, other causes of statelessness have emerged. For example, recent wars such as the ongoing 

conflict in Iraq have caused some to become stateless, including children born in ISIS-controlled 

territories whose births are not registered.70 Another cause of statelessness is related to gender 

discrimination. As of 2018, 25 states do not allow women to pass their nationality to their 

children.71 Although this does not necessarily make their children stateless, statelessness can be 

caused by such gender discriminatory policy when those children are unable to obtain the 

                                                           
62 ibid 121–129. 
63 ibid 122. 
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65 ibid 122. 
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67 Archana Parashar; Jobair Alam, ‘The National Laws of Myanmar: Making of Statelessness for the Rohingya’ (2019) 
57 International Migration 94, 94. 
68 ibid 95–96. 
69 See Alam (n 67). 
70 Norwegian Refugee Council, ‘New Report: 45,000 Children May Become Stateless in Post-IS Iraq’ (Norwegian 
Refugee Council, 30 April 2019) <www.nrc.no/news/2019/april/new-report-45000-children-may-become-stateless-
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nationality of their fathers.72 Deirdre Brennan made recently a significant contribution to the 

literature by studying the role of gender discrimination on statelessness and providing a feminist 

approach to understanding statelessness.73 Another recent cause of statelessness is citizenship 

revocation as an anti-terrorism measure.74 Some states, including the United States (US)75 and the 

United Kingdom (UK),76 have stripped a number of people accused of terrorism of their 

nationality,77 sparking a legal debate over whether this violates their human right to nationality.78 

Statelessness is also sometimes caused by technical and administrative issues and obstacles.79 Such 

technical causes are not necessarily intentional and could be related to conflicts or gaps in 

nationality law. For instance, in some national laws, a child could be born stateless when their 

parents’ marriage is not registered.80  

As seen above, the causes of statelessness are diverse and not all of them are controllable. In fact, 

statelessness is even expected as a result of future events such as climate change.81 The international 

community is concerned with the (potential) effect of climate change on forced migration.82 It is 

anticipated that as climate change worsens, some whole island states like the Maldives, Tuvalu, 

Kiribati and the Marshall Islands may sink, which could force their citizens to migrate to other 

states where they may struggle to secure citizenships.83 Moreover, statelessness could be caused at 

any time by states which allow their citizens to voluntarily renounce their citizenship without 

                                                           
72 See Lisa C Stratton, ‘The Right to Have Rights: Gender Discrimination in Nationality Laws’ (1992) 77 Minnesota 
Law Review 195.   
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(2019) 24 Tilburg Law Review 170. For more on the feminist approach to statelessness, see Nina Murray, ‘Join the 
feminist revolution in work to address statelessness’ (European Network on Statelessness, 18 July 2019) 
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statelessness?mc_cid=d1a15be248&mc_eid=f6b23e5309> accessed 28 July 2019. 
74 Administrative measures are increasingly used by States to address various terrorism and security threats. The many 
laws adopted after the adoption of Security Council resolution 2178 (2014) to curb the threat posed by foreign terrorist 
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terrorism may render them stateless. Annam Farooq, ‘Expunging Statelessness from Terrorist Expatriation Statutes’ 
(2016) 44 Hofstra L. Rev 933, 934. Article 1(2c) and Article 4(2c) of the 1961 Convention allow states not to naturalise 
a stateless person who has been convicted of an offence against the national security.  
75 ibid.  
76 Mantu Sandra; Sandra Mantu, ‘“Terrorist” Citizens and the Human Right to Nationality’ (2016) 26 Journal of 
Contemporary European Studies 28. 
77 ibid; Farooq (n 74). 
78 Mantu (n 76). 
79 David Owen, ‘On the Right to Have Nationality Rights: Statelessness, Citizenship and Human Rights’ (2018) 65 
Netherlands International Law Review 299. 
80 van Waas (n 56) 153–162. 
81 UNHCR, ‘Climate Change and Statelessness: An Overview’ (15 May 2009) 
<www.refworld.org/docid/4a2d189d3.html> accessed 19 July 2019. 
82 UNHCR, ‘Climate Change and Disaster Displacement: An Overview of UNHCR’s Role’ (2017). 
83 UNHCR, ‘Climate Change and Statelessness: An Overview’ (n 81). 
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having another to claim.84 For the reasons above and others, statelessness today has affected 

millions of people worldwide.85 It is difficult to determine the true number of stateless people due 

to several reasons discussed in Chapter 4. However, UNHCR estimated that there were at least 10 

million stateless people around the world in 2017.86 The scale of statelessness will be addressed in 

further detail in Chapter 4.  

An in-depth study of the causes of statelessness is always needed to understand this phenomenon 

better. Only a brief overview has been provided in this section, however, as there has been 

considerable studies on this topic,87 while the subject of this thesis (the global, uniform registration 

of the stateless) has not been studied thoroughly. Thus, it is appropriate to focus here on this 

specific subject.  

1.1.3. Statelessness under international law 

Since the end of the First World War, the plight of statelessness has been dealt with by the 

international community through international instruments aimed at (1) ensuring that the stateless 

enjoy their rights until they receive their nationality, and (2) regulating the principle of nationality 

acquirement so that no one is born or rendered stateless.88 The most specific agreements of this 

type are the 1954 Convention relating to the Status of Stateless Persons (hereinafter ‘the 1954 

Convention’)89 and the 1961 Convention on the Reduction of Statelessness (hereinafter ‘the 1961 

Convention’).90 Before studying both conventions, a brief, general history of relevant international 

instruments is provided below. 

The project of protecting the rights of the stateless was not always undertaken under a 

statelessness-specific regime. The stateless were often protected under agreements and initiatives 

that cover refugees, as in the aftermath of the First World War, when the condition of statelessness 

was closely related to forced migration and the displacement of people.91 For this reason, the 

Nansen International Office for Refugees, under the League of Nations, was in charge of both 

refugees and stateless people from 1930 to 1939, and its contribution to the resolution of issues 

                                                           
84 See Savannah Price, ‘The Right to Renounce Citizenship’ (2019) 42 Fordham International Law Journal 1547. 
85 UNHCR, ‘Global Trends: Forced Displacement in 2017’ (2018) <www.unhcr.org/5b27be547.pdf> accessed 19 
July 2019; Institutie on Statelessness and Inclusion, The World’s Stateless (Wolf Legal Publishers 2014).  
86 ibid. For more about the scale of statelessness and UNHCR’s involvement in this issue, see section (4.2.2.); Institute 
on Statelessness and Inclusion, ‘Statelessness in Numbers: 2019 An Overview and Analysis of Global Statistics’ (2019) 
<https://www.institutesi.org/resources/statelessness-in-numbers-2019> 1 August 2019. 
87 Katia Bianchini, ‘The Implementation of the Convention Relating to the Status of Stateless Persons: Procedures 
and Practice in Selected EU States’ (PhD thesis, University of York 2015) 29. 
88 van Waas (n 56). 
89 UNGA, ‘The 1954 Convention Relating to the Status of Stateless Persons’ (n 1). 
90 UNGA, ‘Convention on the Reduction of Statelessness’ (n 10). 
91 van Waas (n 56) 15. 
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related to statelessness was remarkable.92 Like the League of Nations, the UN first addressed 

statelessness through international refugee law and policy, as, again, both lacked ‘the protection 

and assistance of the State’.93 Thus, the 1951 Convention Relating to the Status of Refugees has 

addressed the plight of stateless refugees.94 Thereafter, it was realised that statelessness also affects 

in situ populations and should be dealt with separate from refugee matters.95 Hence, a UN 

convention on protecting the stateless was concluded: the 1954 Convention Relating to the Status 

of Stateless Persons.96 In addition, because the violation of the rights of the stateless in many 

situations constitutes a violation of international human rights (such as the rights to education, 

free movement, access to health services and equal treatment), international human rights 

institutions have some mandate to address these issues as they affect the stateless,97 as noted below. 

The issue of regulating nationality and its relation to statelessness has received more of a response 

in terms of the international legal instruments related to the right of a nationality. The 1930 Hague 

Convention on Certain Questions Relating to the Conflict of Nationality Laws98 was an early 

multinational treaty whose goal was to ensure that everyone held a nationality.99 More specifically, 

the League of Nations adopted the 1930 Protocol Relating to a Certain Case of Statelessness to 

prevent some instances of statelessness.100 Also, the right to a nationality was provided by the UN 

through general and specific international treaties. The right to a nationality has been now 

recognised as a basic right under international customary law. This right is clearly confirmed in 

Article 15(1) of the Universal Declaration of Human Rights (UDHR), which explicitly states: 

‘Everyone has the right to a nationality.’101 During the drafting of this article, Oliver Stone, the 

representative of the International Refugee Organisation, pointed out that ‘the principle of 

international protection for stateless people was accepted by the United Nations when it created 

                                                           
92 Section (3.3.). 
93 UN Ad Hoc Committee on Refugees and Stateless Persons, Ad Hoc Committee on Statelessness and Related 
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95 UNHCR, ‘Information and Accession Package: The 1954 Convention Relating to the Status of Stateless Persons 
and the 1961 Convention on the Reduction of Statelessness’ (January 1999) 
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 96 UNGA, ‘The 1954 Convention Relating to the Status of Stateless Persons’ (n 1). 
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the International Refugee Organization’.102 Likewise, the General Assembly on several occasions 

stressed the fact that deprivation of nationality is a deprivation of a human right.103 As Earl Warren, 

the 14th Chief Justice of the US Supreme Court, articulated: ‘Citizenship is man's basic right, for 

it is nothing less than the right to have rights.’104  

Following Article 15 of the UDHR, certain UN international legal instruments were introduced 

which include important provisions concerning the reduction of statelessness. The most specific 

of these is the 1961 Convention on the Reduction of Statelessness.105 In addition, there have been 

other international agreements and provisions which are not specifically about the right of 

nationality for the stateless, but the right to a nationality in general; such agreements and provisions 

also cover situations of statelessness, as statelessness is the most extreme form of violation of the 

human right to nationality. These agreements include the 1957 Convention on the Nationality of 

Married Women,106 the 1966 International Covenant on Civil and Political Rights,107  the 1969 

International Convention on the Elimination of All Forms of Racial Discrimination,108 the 1979 

Convention on the Elimination of All Forms of Discrimination Against Women109 and the 1989 

Convention on the Rights of the Child.110 Thus, statelessness is not only a concern of the 1961 

Convention, but also a violation of a human right embodied in several UN human rights 

agreements. The human rights regimes on guaranteeing nationality to the stateless is assessed in 

Chapter 4. 
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As stated previously, the regulation of nationality is virtually decided by and subject to the 

discretion of states.111 However, although in practice this is still the case, in light of the 

aforementioned agreements, international law has limited in many ways the discretion of states on 

nationality and requires states to comply with relevant emergent customary international law. A 

1984 Advisory Opinion of the Inter-American Court stated:  

Despite the fact that it is traditionally accepted that the conferral and regulation of 
nationality are matters for each state to decide, contemporary developments 
indicate that international law does impose certain limits on the broad powers 
enjoyed by the states in that area, and that the manner in which states regulate 
matters bearing on nationality cannot today be deemed within their sole 
jurisdiction; those powers of the state are also circumscribed by their obligations to 
ensure the full protection of human rights.112 

Having briefly presented the general international law on statelessness, the remainder of this 

section will focus on the two specific UN statelessness conventions: the 1954 Convention and the 

1961 Convention. 

1.1.3.1. 1954 Convention Relating to the Status of Statelessness 

The main aim of the 1954 Convention is to ‘improve the legal status of stateless persons and to 

ensure to stateless persons fundamental rights and freedoms without discrimination. The 

Convention was adopted to cover those stateless persons who are not refugees and who are not, 

therefore, covered by the 1951 Convention relating to the Status of Refugees’.113 To this end, the 

Convention aimed at recognising the status of stateless people and protecting their rights, which 

are the concern of this research. Thus, defining who qualifies for the status of statelessness was a 

core part of the Convention. According to Article 1(1) of the Convention, a stateless person is a 

‘person who is not considered as a national by any State under the operation of its law’.114 This 

definition of stateless people has been recognised globally and was the first international definition 

of statelessness.  

This convention is virtually a copy of the 1951 Convention relating to the Status of Refugees, apart 

from a few amendments. Under this convention, a state party is obliged to ‘accord to stateless 

persons the same treatment as accorded to aliens generally’.115 Moreover, the Convention obligates 

state parties to accord a stateless person treatment not less than that accorded to nationals in terms 
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of their right to practice religion,116 the protection of artistic rights and industrial designs,117 

rationing,118 elementary education,119 public relief120 and certain provisions under labour legislation 

and social security.121 This convention is the first agreement to set out clear minimum rights for 

the stateless.  

Two articles of the 1954 Convention closely pertain to this thesis, as they concern providing the 

stateless with legal documents. The first is Article 27, which states: ‘[t]he Contracting States shall 

issue identity papers to any stateless person in their territory who does not possess a valid travel 

document’.122 The second is Article 28, which obliges states to issue travel documents to the 

stateless,123 ‘unless compelling reasons of national security or public order otherwise require’.124  

The rights to identity papers and travel documents are also provided for refugees by Article 27 of 

the 1951 Refugee Convention.125 In fact, Articles 27 and 28 of the 1954 Convention are copied 

from the 1954 Convention. Because UNHCR has a mandate to administer the 1951 Refugee 

Convention but does not have an official mandate to administer the 1954 Convention, it has given 

more attention to the documents of refugees than to the documents of the stateless. In fact, 

UNHCR has developed approaches to internationally register refugees and recently created a 

unified system of registration and a program that is seen as successful in ensuring that most 

refugees are registered.126 UNHCR’s unified document for refugees has been honoured not just as 

a travel document, but also in some cases as a residence permit.127 However, because this refugee 

registration system conducted by UNHCR targets only refugees, it has only benefited stateless 

refugees but not in stateless people in situ. Therefore, an international statelessness-specific 
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122 UNGA, ‘The 1954 Convention Relating to the Status of Stateless Persons’ (n 1). 
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registration system of the stateless based on the 1954 Convention is needed to ensure that not only 

stateless refugees are registered but also stateless people in situ. 

The rights afforded by the 1954 Convention are beneficial to stateless people, but there are some 

significant issues relating to this convention. First and foremost, most states where the issue of 

statelessness is extremely urgent (such as Burma, the Arabian Gulf States and the countries in 

which stateless Rohingya people live) are not parties to the Convention.128 In fact, most state 

parties to this convention are either countries that do not have a population of stateless people as 

a phenomenon or countries where the human rights of stateless people and others are already 

protected by their constitutions or domestic laws.129 Today, only 91 states are parties to the 1954 

Convention and roughly a third of them have ratified the Convention albeit with important 

reservations.130  

Second, for a stateless person to be entitled to those rights, they must be accurately counted, and 

their statelessness status needs be determined by the state wherein they reside. Without doing so, 

the international community would not practically protect the stateless; thus, ‘the constituency 

must be known’, as Guy S. Goodwin-Gill argued in 1994.131 Since Goodwin-Gill made this 

argument to the time of writing, ‘the lack of guidance on how identify and prove statelessness’132 

has remained a main challenge to solving statelessness.133 The Convention does not provide a 

procedure for verifying the status of the stateless, or what is known as a Statelessness 

Determination Procedure (SDP). UNHCR has published instructions on how states should 

establish or improve SDPs.134 However, many countries do not have a system by which they can 

verify the status of stateless people, which curtails such people’s enjoyment of their rights.135 It is 

left entirely to the discretion of the state to recognise the status and presence of a stateless person.  

Third, the Convention does not include a procedure to ensure that state parties implement its 

provisions; it simply obligates the states to ‘communicate to the Secretary General of the United 

Nations the laws and regulations which they may adopt to ensure the application of this 

                                                           
128 UN Treaty Collection, ‘Convention Relating to the Status of Stateless Persons’ (n 9). 
129 ibid. 
130 ibid. 
131 GS Goodwin-Gill, ‘The Rights of Refugees and Stateless Persons’ in KP Saksena (ed), Human Rights Perspective and 
Challenges (in 1990 and Beyond) (Lancers Books 1994) 394, (as cited in Michelle Hélène Lambert Foster;, ‘Statelessness 
as a Human Rights Issue: A Concept Whose Time Has Come’ (2016) Volume 28 International Journal of Refugee 
Law 564, 568. 
132 Foster (n 131). 
133 ibid.  
134 UNHCR, Establishing Statelessness Determination Procedures to Protect Stateless Persons: Good Practices Paper 
Action 6’ (2016) <www.refworld.org/pdfid/57836cff4.pdf> accessed 19 July 2019. 
135 ibid; Gyulai (n 5). 



 16 
 

Convention’.136 Like the 1951 Convention, the 1954 Convention does not offer an enforcement 

mechanism, or a procedure by which an individual affected by the failure of a state to implement 

the Convention can bring a legal complaint against that state, although UN experts at the time 

insisted on the need for a UN organ to protect and represent the stateless.137 However, whereas in 

practice UNHCR has acted and has the authority to act extensively to ensure that refugees are 

receiving their rights, UNHCR has only a very limited mandate to address statelessness.138 Stateless 

persons ‘are renowned for being voiceless – having no government to espouse their claim is 

precisely the crux of their problem’.139 They are perhaps the category of vulnerable people that 

most need to be heard and protected.140 Thus, in the absence of an international monitoring body, 

states’ compliance with their obligations under this convention is in question. 

Most of the substantive rights prescribed in the Convention were later covered by international 

and regional human rights regimes141 which evolved noticeably after the conclusion of the 1954 

Convention. Yet, the peculiar right of this convention (i.e. recognising statelessness status) is not 

embodied in other human rights instruments that have enforcement bodies, although there have 

been rare recent interference from international courts related to determining the status of the 

stateless.142 Therefore, the absence of an enforcement mechanism to implement the convention 

has a specific practical impact on the application of the very core element of the convention (i.e. 

recognising the status of statelessness).143 

These facts raise significant concerns about the effectiveness of the 1954 Convention as an 

international instrument for identifying and protecting the stateless in most places in the world.144 

1.1.3.2. 1961 Convention on the Reduction of Statelessness  
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While the 1954 Convention was aimed at considering the incidence of statelessness and protecting 

the basic rights for stateless persons, the 1961 Convention was designed to reduce statelessness by 

requiring state parties to grant citizenship to qualified stateless people.145 Article 1 of this 

convention obligates a state to ‘grant its nationality to a person born in its territory who would 

otherwise be stateless’.146 This article also details the procedure and the conditions related to the 

granting of nationality in such circumstances. 

According to Article 4 of the convention, a state member 

Shall grant its nationality to a person who would otherwise be stateless and who is 
unable to acquire the nationality of the Contracting State in whose territory he was 
born because he has passed the age for lodging his application or has not fulfilled 
the required residence conditions, if the nationality of one of his parents at the time 
of the person's birth was that of the Contracting State first above-mentioned.  

In general, most states grant stateless people citizenship based on either the principle of jus soli 

(right of the soil) or the principle of jus sanguinis (right of the blood).147 A state adopting jus soli 

grants its nationality to any stateless person who is born on its territory, whereas a state adopting 

jus sanguinis grants its nationality to any stateless person with at least one parent who already holds 

its nationality.148 Articles 1 and 4 of the 1961 Convention obligated contracting states to 

incorporate these principles into their citizenship systems. By doing so, a stateless person born in 

a non-party state becomes entitled to citizenship if one of their parents is a citizen of any state that 

is a party to the Convention. If a stateless person is born in a contracting state, they will be a citizen 

of that state regardless of the nationality of their parents. This requirement to combine the jus soli 

and jus sanguinis principles, demonstrated by Articles 1 and 4, is the most important substantive 

provision in this convention. Further details on the drafting and adoption of this convention will 

be discussed in Chapter 4. 

The issues noted above regarding the 1954 Convention largely apply to the 1961 Convention as 

well, bearing in mind the fact that, having only 73 state parties,149 the latter attracted fewer 

signatories than the former.150 As in the case of the 1954 Convention, most states for which 

statelessness is a pressing concern are not parties to the 1961 Convention. However, having 

recognised the need for an enforcement mechanism, the drafters of this convention were 
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concerned to ensure that the voice of the stateless was heard in claiming their rights to 

nationality.151 Hence, Article 11 was adopted, which stipulates that: 

The Contracting States shall promote the establishment within the framework of 
the United Nations, as soon as may be after the deposit of the sixth instrument of 
ratification or accession, of a body to which a person claiming the benefit of this 
Convention may apply for the examination of his claim and for assistance in 
presenting it to the appropriate authority. 

When the Convention came into force in 1974, the UN General Assembly designated UNHCR as 

the body to examine claims brought under Article 11.152 UNHCR is thus mandated through Article 

11 of this convention but has no mandate to administer the 1954 Convention, although in practice 

it does so to a considerable extent.153 

This role of UNHCR in examining individual claims has been criticised as ineffective.154 Instead 

of receiving and examining claims from stateless people, UNHCR seems to interpret its mandate 

too broadly and has taken different measures to encourage states, regardless of whether they are 

parties to the Convention or not, to apply the standards enshrined in it.155 The latest and most 

important of these measures is the UNHCR plan to end statelessness by 2024.156 The role of both 

UNHCR and international law in relation to statelessness and their shortcomings are discussed 

further in Chapter 4 of this thesis.  

1.1.3.3. Ending statelessness vs protection and registration 

As seen above, international efforts have been focused more on ending or reducing statelessness 

than on protecting the stateless.157 While such efforts should continue, the current research is 

premised on the belief that a greater effort should be made to improve the recognition and 

protection of the stateless, for two main reasons.  

 

                                                           
151 Weis (n 28) 1085–1086; van Waas (n 56) 46.  
152 UNGA, Question of the Establishment, in Accordance with the Convention on the Reduction of Statelessness, of 
a Body to Which Persons Claiming the Benefit of the Convention May Apply (30 November 1976) A/RES/31/36. 
153 UNHCR, ‘UNHCR Action to Address Statelessness: A Strategy Note’ (March 2010) para 3 
<www.refworld.org/docid/4b9e0c3d2.html> accessed 19 July 2019. For more on the UNHCR’s mandate and 
activities on statelessness, see section (4.2.1.). 
154 Peter Van Krieken, ‘The High Commissioner for Refugees and Stateless Persons’ (1979) 26 Netherlands 
International Law Review 24, 32–33; Evan J Criddle; Evan Fox-Decent, Fiduciaries of Humanity How International Law 
Constitutes Authority (OUP 2016) 254. For more about this role, see the discussions in sections (4.2.1.2.) and (4.3.1.). 
155 UNHCR, ‘UNHCR Action to Address Statelessness: A Strategy Note’ (n 153). 
156 UNHCR, ‘Global Action Plan to End Statelessness’ (n 12). 
157 Katja Swider, ‘Why End Statelessness?’’ in Tendayi Bloom; Katherine Tonkiss; Phillip Cole (ed), Understanding 
Statelessness (Routledge 2017) 196. 
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First, as will be seen in Chapter 4, the international community has not secured a system of 

naturalisation whereby no one is left without nationality or a system whereby naturalisation is 

conferred automatically. Unless such a system is in place, which is not feasible, statelessness will 

remain a perpetual issue as its causes will continue to exist. In fact, as seen earlier, many causes of 

statelessness are not controllable, such as wars, discriminatory deprivation of nationalities and even 

climate change. Hence, it is difficult to imagine putting an end to a phenomenon the causes of 

which are uncontrollable and which no existing measures can prevent from re-emerging in the 

future. This is not to say that international plans to end statelessness should end; they have been 

helpful in reducing statelessness in some situations. Working to improve the conditions of the 

stateless and working to reduce statelessness are not mutually exclusive activities. However, the 

focus should be on protecting the rights of the stateless through registration, not only because the 

objective of ending statelessness is much less feasible, but also because protection through 

registration is far more necessary. 

 

The second reason why there should be greater focus on protection and registration than on any 

other initiatives related to ending statelessness is that protection and registration of the stateless 

could help a great deal in achieving the aims of other initiatives related to solving the problem of 

statelessness, including the initiative of reducing statelessness. When the stateless lack some 

fundamental rights such as the freedom of movement158and protection against arbitrary 

detention,159 that condition may prevent them from claiming their naturalisation right. Also, 

registration or effective procedures for determining statelessness would allow governments to 

maintain and verify the information of claimants as to their statelessness status and therefore 

facilitate the naturalisation application processes. Thus, registration is helpful not only for 

protection but also to facilitate naturalisation. Therefore, protection through registration is needed 

to achieve any meaningful solution to statelessness. A further justification for this approach will 

be presented in Section (1.2.2) below. 

 

1.2. Research Proposal   

                                                           
158 Section (5.3.4.).  
159 Since stateless people often lack legal identity and proper identity papers, they face in many cases repeated 
detentions. See UNHCR, ‘Stateless Persons in Detention: A Tool for Their Identification and Enhanced Protection’ 
(June 2017) <www.refworld.org/docid/598adacd4.html> 19 July 2019; The Equal Rights Trust, ‘Guidelines to 
Protect Stateless Persons from Arbitrary Detention: Introduction’ (2012) 14 European Journal of Migration and 
Law 335. 
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The system of global, uniform registration of the stateless proposed by this thesis is explained in 

this section. It begins by explaining (1) the main idea of a global registration system for the stateless, 

(2) its distinctive elements and (3) some issues related to the scope of this thesis. The arguments 

for the system and its elements are then summarised, further details of which can be found 

throughout the thesis.  

 

1.2.1. A global, uniform registration system for the stateless  

This thesis argues that in order to better identify and protect the rights of stateless people as 

prescribed by the 1954 Convention160 until they acquire nationality, (1) states must establish or 

improve their registration systems of the stateless to determine the status of the stateless and 

provide them with proper documentation; also, (2) such registration systems should be conducted 

in a uniform manner and under a reasonable level of international supervision by UNHCR.  

It is important to note that this thesis advocates a system some of whose elements already exist 

but have not been well implemented. A number of pertinent national experiences are available as 

are some international grounds from which such a proposal could advance. For example, some 

states have established registration systems of the stateless which operate in a similar fashion as 

proposed here, and UNHCR has advised states to create or improve such systems.161 Also, the 

1954 Convention requires states to provide the stateless with identity papers and travel 

documents.162 However, the proposed system includes some unique characteristics, as outlined 

below.  

Four essential features distinguish this proposed system from other solutions to statelessness and 

previous attempts to register the stateless. First and foremost, unlike the current international 

approach to statelessness, this system is designed to act as a means to change to a great extent the 

international policy on statelessness to advocate for and to focus on international recognition of 

statelessness as a legal status. Second, contrary to UNHCR’s current view that in situ stateless 

people should not be registered but only naturalised,163 registration of the stateless must include in 

situ stateless people and not just stateless migrants and refugees. Third, to facilitate wider and 

international recognition of statelessness status, registration of the stateless should be conducted 

                                                           
160 UNGA, ‘The 1954 Convention Relating to the Status of Stateless Persons’ (n 1). 
161 UNHCR, ‘Establishing Statelessness Determination Procedures to Protect Stateless Persons’ (n 134); Gyulai (n 5). 
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in a globally uniform manner. Fourth, the proposed system should be subject to a reasonable level 

of oversight by UNHCR. Being a global system does not indicate that it is a centralised system in 

that UNHCR would administer the registration processes, nor does it indicate that it must be 

applied in all states. Rather, being a global system here refers only to having a global rather than a 

regional or domestic reach. 

‘Registration’ is used in this thesis to refer to a process involving two main steps: (1) determining 

the status of stateless people and (2) providing legal documents to recognised stateless people. In 

this sense, registration carries the same meaning as Statelessness Determination Procedure 

(SDP),164 but in this thesis the term ‘registration’ will be used as it is more concise and more clearly 

involves the two steps described above. The purpose of registration of the stateless is to recognise 

their status as stateless people ‘recognition’ and provide them with a ‘legal identity’. Recognition 

of statelessness simply means the acknowledgement of statelessness as a legal status which entails 

the rights enshrined in the 1954 Convention. ‘Legal identity’ is a concept that has been frequently 

mentioned as it was included in the UN Sustainable Development Goals (SDGs),165 but does not 

have a universally agreed upon definition;166 moreover, it was not defined by SDGs.167 However, 

it generally denotes ‘the recognition of a person’s existence before the law, facilitating the 

realisation of specific rights and corresponding duties’.168 As for the stateless, the specific rights 

associated with their legal identity are the rights provided by the 1954 Convention.169 Thus, 

throughout this thesis, whenever the rights of the stateless are mentioned, they refer to those 

specific rights. 

As previously noted, registration of the stateless or another form of SDP is already encouraged by 

UNHCR but only for stateless migrants and not for in situ stateless people,170 as UNHCR believes 

that the only solution to the issue of in situ stateless people is immediate naturalisation. Also, SDPs 

recommended by UNHCR do not emphasise uniformity or the need for international supervision. 

Thus, the registration system proposed in this thesis is basically one that would operate like SDPs 

with the four features mentioned above, which include the elements of being uniform and under 

international oversight. UNHCR has published recommendations to states on how to establish 
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and improve SDPs.171 Generally speaking, such recommendations are clear and up to the level 

expected of how SDPs should be practised, although some issues with current SDPs remain to be 

addressed, as discussed in Chapter 5.  

While the concept and practice of SDPs are generally clarified by UNHCR,172 the approach 

required to make the proposed system uniform and under international supervision has not been 

implemented in this level before. An explanation of its core elements is necessary. These elements 

can be divided into two main sets of standards: substantive and procedural. The substantive 

standards refer to those core elements on which this thesis proposes that any international 

registration system for the stateless should be based. They include the adoption of the following 

principles: (1) that recognition and protection of the stateless (as provided by the 1954 

Convention) should be wide and international; (2) that a uniform framework for understanding 

statelessness and the rights of the stateless would facilitate international recognition and enjoyment 

of rights; (3) that UNHCR should instruct and supervise states on how they conduct uniform and 

internationally recognised SDPs; (4) that UNHCR should have a level of mandate to obtain the 

data of the stateless and advocate for safeguarding their rights; (5) that UNHCR should be 

authorised to assist states to exchange information about stateless applicants for SDPs when 

needed; and to ensure its success; (5) that the system be advocated for as practical and pragmatic 

so as to encourage its implementation by states, as explained in Chapter 6.  

As for the procedural standards for implementing this system, these pertain to how technical 

matters should be undertaken, such as details about the national legal and institutional frameworks 

to implement the system, the process of communication between states and UNHCR and the 

shape and form of identity documents provided to the stateless including their travel documents. 

Such procedural standards are not the concern of this thesis for several reasons. First and foremost, 

it would be premature to discuss the technicalities of the proposal when the very idea of 

international, uniform system for the registration of the stateless has not yet been considered. To 

achieve the specific aim of this thesis (i.e. to demonstrate the need for a global uniform registration 

system for the stateless), it is not necessary to engage now with technical issues such as the shape 

and form of identity documents offered to the stateless. Second, as a legal research project, this 

thesis is more concerned with the main substantive idea of this system and its implications for 
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international law and policy, rather than how to administer the system. Finally, full details of such 

technical issues could not be presented within the limited space of this thesis. 

This arguably controversial proposal invites many questions, including: (1) why is it needed? (2) 

how would it work? (3) would states accept it? and (4) will it even benefit the stateless? This thesis 

could not tackle all these questions in detail. As this form and level of registering the stateless is 

not currently being considered by the international community, the focus of this thesis is on 

addressing the first question, namely, why such a system is needed in the first place. Before inviting 

scholarly discussion on how international registration of the stateless should be accomplished, a 

serious and careful assessment of why it should be considered as a solution at all is required; this 

research aims to provide this information. While it is difficult at this stage to address all relevant 

questions about the proposed system, it is hoped that this research, by stressing the need for this 

form of registration, paves the way for further investigations of this idea and how it should be 

implemented.  

1.2.2. Summary of the main justifications for a global, uniform registration system     

Several justifications are presented throughout the thesis for the need to adopt a global, uniform 

system for the registration of the stateless. The thesis also emphasises that the proposed system is 

and should be implemented in a pragmatic way to solve statelessness; in other words, it seeks 

workable solutions that states are more likely to accept and implement. Last but not least, this 

thesis acknowledges the risk this system presents for the stateless, namely that it in some way 

legitimises the condition of statelessness and may negatively affect their right to nationality. 

However, while acknowledging this risk, this thesis notes that the project of reducing if not ending 

statelessness has not made sufficient progress and that the risk of leaving the stateless unprotected 

is worse than the potential risk of normalising statelessness. This section provides a short summary 

of these arguments. 

1.2.2.1. The need for enhanced registration of the stateless  

Because many stateless populations around the world are not well registered, they face two major 

problems: (1) the fact that they are not well-identified173 and (2) lack of legal identity.174  

 

                                                           
173 Institutie on Statelessness and Inclusion, ‘Statelessness in Numbers: 2019 An Overview and Analysis of Global 
Statistics’ (n 86). See sections (4.2.1.1.) and (4.2.2.).  
174 Chapter 5; UNHCR, ‘Establishing Statelessness Determination Procedures to Protect Stateless Persons’ (n 134); 
Gyulai (n 5); Caroline Sawyer; Brad K Blitz, Statelessness in the European Union: Displaced, Undocumented, Unwanted (CUP 
2011). 



 24 
 

Lack of identification, which simply means that there is no enough information about their 

numbers and their statelessness contexts, is a major problem that could hinder any solutions to 

statelessness.175 ‘The exact number of stateless people is not known’, and it is very difficult to get 

a satisfactorily close estimation of their numbers in any given country.176 Without identification, ‘it 

is impossible to protect stateless persons and, in some cases, to reduce statelessness.’177 

Registration, as seen in Chapter 4, could help to identify the stateless better.  

 

As for legal identity, stateless persons ‘are generally unable to obtain travel documents or even any 

form of identity document’.178 Without registration, obstacles to legal recognition of their existence 

are inevitable, which complicates any international effort to address their situation, as it is very 

difficult to guarantee the protection of certain people without first identifying them. It would be 

possible to guarantee some rights to the stateless without identification provided one does not 

require identification documents to enjoy them, such as freedom of religion and expression. 

However, in practice, many rights require the acquirement of a legal identity (embodied in valid 

document papers).179 ‘The need for some form of personal documentation is a constant of daily 

life in most modern societies’.180 Today, identity papers are essential in all aspects of our life. 

 

Those who have never been deprived of official papers may find it hard to imagine 
the powerlessness which results: powerlessness that can and does lead people to 
take up arms. Even in the poorest countries, a passport or identity card does not 
just provide the right to travel, but forms the basis of the right to almost everything 
else.181 

In addition, in almost all countries, carrying a legally recognised ID is mandatory, and in most of 

these states, a person who did not have any ID would be at risk of several forms of abuse such as 

arbitrary detention.182 Because legal identity, in general, is of such significance, Target 16.9 of the 
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UN’s Sustainable Development Goals (SDGs) is to, ‘by 2030, provide legal identity for all’.183 There 

is no correlation between having nationality and having legal documentation; one can be a citizen 

without access to valid document and vice versa.184 The World Bank estimated that there are one 

billion people who cannot prove their identity.185 However, stateless people often suffer more from 

lacking proper legal documents.186 

There is a popular assumption that it is possible for the stateless to enjoy their rights only by 

acquiring nationality.187 However, while it is true that citizenship is a major factor in enabling 

people to enjoy their rights, non-citizenship does not necessitate lack of protection, as argued in 

Chapter 2. It has been observed by several studies that non-citizens have enjoyed numerous rights 

through different means. For example, recent studies have found that post-national forms of 

belonging or membership, especially in Europe, have been expanded to the extent that the 

significance of citizenship has been gradually eroded,188 allowing the stateless in some 

circumstances to enjoy more rights than was expected in the past.189 Other researchers have found 

that when aid and development projects are effective, the issue of citizenship for the stateless 

becomes much less significant.190 This thesis does not go that far in underestimating the 

significance of citizenship; instead it argues that, while citizenship is still significant and a right that 

should be enjoyed by everyone, it is possible to protect the rights of the stateless as prescribed in 

1954 Convention through practical and technical means such as by provision of legal status and 

documents. For example, current systems for registering the stateless in Europe have been of a 

great help to the populations of many states;191 in fact, some registration systems have accorded 

the stateless rights very close to those of citizens.192  

Some international registration systems, although not dedicated to statelessness, have also helped 

the stateless. One such international registration system is the United Nations Relief and Work 
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Agency (UNRWA), which has registered millions of stateless Palestinians in different countries.193 

This is in addition to the Nansen passports issued by the League of Nations, which helped some 

stateless refugees to travel and also to work.194  

However, when looking at past and current registration systems that help the stateless, several 

crucial weaknesses can be observed. First, registration of the stateless has not been implemented 

in most states.195 Although some states have begun to establish or have pledged to establish 

SDPs,196 to date few states have proper registration programs for the stateless.197 Second, some 

states have registered the stateless but not with statelessness status; rather, they register the stateless 

as refugees, immigrants of other nationalities, or even as illegal immigrants.198 Moreover, with 

limited exceptions,199 when stateless people are registered as refugees under UNHCR, UNHCR 

does not include their data in its statelessness statistics.200 This practice by states and UNHCR is 

inappropriate, as it exacerbates the problem of the hidden stateless in that it does not recognise 

their existence as stateless, but as people belonging to other protected categories. 

Third, UNHCR recommends that states register only stateless migrants, as in situ stateless people 

should be naturalised, not registered as stateless.201 However, registration of the stateless should 

include in situ stateless people. It is acknowledged that there is a risk associated with granting 

stateless status to in situ stateless people; doing so may prolong their statelessness even more and 

make it acceptable to have a stateless class, although this is not the intention of registration. 

However, careful examination of how states have responded to international pressure to naturalise 

the stateless demonstrates how unrealistic it is to think that the problem of statelessness can be 

solved only by naturalisation. Most states have resisted such international pressure and there have 

been sufficient indications that this unfortunate phenomenon will continue to exist. Given the 

need for legal status for in situ stateless people and the fact that their statelessness is not expected 

to be solved only by citizenship, it would be inappropriate to leave them without a temporary legal 
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status. Thus, while the risk of doing so is concerning, this thesis argues that the stateless would be 

better off if they were registered, as the current situation, in which they are without recognised 

legal documentation, is worse and has not been resolved by the principled approach adopted by 

UNHCR of insisting on nationality without registration.  

In addition, the registration of the stateless in situ is a much-needed mechanism for identifying 

them. UNHCR pushes for ending or reducing statelessness but neither UNHCR nor individual 

states have accurate data on their stateless populations. Identification has been acknowledged as a 

major obstacle to resolving statelessness. While stateless migrants are expected to be known and 

visible because they have crossed borders and their data could be registered whether as refugees 

or migrants, in situ stateless people are not easily identified unless they are registered. UNHCR 

have attempted to map statelessness and acquire the data of stateless populations in many countries 

by limited methods, which UNHCR understands are insufficient.202 Thus, registration is necessary 

to accurately establish the number of stateless. UNHCR estimates that there are at least 10 million 

stateless people around the world.203 Although UNHCR went to great lengths to calculate this 

figure, as will be shown later in this thesis, this estimate is far from the real number of the 

stateless.204   

For these reasons, registration is needed to protect the stateless in two closely related ways: (1) by 

verifying and recognising their statelessness and (2) by providing them with recognised legal 

documents. 

1.2.2.2. Uniformity and international supervision 

As noted previously, some states register the stateless domestically and issue them identity 

documents.205 Those that do take different approaches to registering the stateless. This thesis 

recommends that the registration of the stateless should be uniform and be subject to some form 

of international supervision.  

 

Uniformity of registration of the stateless here relates to some issues like to how states perceive 

what constitutes statelessness and how statelessness claims are verified.206 Although international 

law provides a clear definition of the stateless, Chapter 5 observes that many states currently have 
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not implemented the international definition of statelessness when dealing with the issue. 

Consequently, a person may be deemed stateless by one state and not by another. Also, although 

UNHCR has issued guidelines on how statelessness should be proved, states have not adopted a 

clear, uniform approach in this regard.207 For better recognition of the stateless, states should adopt 

a unified approach in defining and recognising statelessness. Related to this are the great 

differences in the procedure for registering the stateless, starting from how the stateless can apply 

for statelessness status to how they are documented.208 It has been also observed that some 

stateless people have been issued with documents or granted statuses with which other states are 

unfamiliar.209 Uniformity of procedure and documentation should benefit the stateless in many 

respects, including by ensuring international recognition of their travel documents. For these 

reasons and others, there have been calls to harmonise the statelessness determination procedure 

in Europe.210 However, there is no reason not to harmonise the registration of the stateless globally, 

not only in Europe.  

 

To ensure a uniform registration system, this thesis recommends that all systems for registering 

the stateless should be guided and overseen by UNHCR. UNHCR has published guidelines and 

best practices for protecting the rights of the stateless.211 UNHCR should take dedicated actions 

to publish and communicate with states guidelines on a more unified approach for registering the 

stateless. Also, UNHCR has been already recommended to assist states to cooperate with each 

other when verification of statelessness status of stateless applicants is required.212 Without a 

supervision from UNHCR or indeed any international organisation, uniformity and cooperation 

between states in protecting the stateless are less likely to happen. This is one reason why UNHCR 

should take this responsibility. Another justification for UNHCR to take on this task is that the 

stateless, because they are not protected directly by states, should be under the direct protection 

of the UN, as recommended by the UN International Law Commission.213 Thus, in order for the 
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UN to protect them, their data and their conditions should be overseen to some degree by the UN 

through UNHCR, as ‘the constituency must be known’214 in order to protect them.  

 

1.2.2.3. Pragmatism and global uniform registration of the stateless 

The international registration system of the stateless, as proposed in this thesis, is needed not only 

because it is a means of recognition and protection, but also because it is a more practical and 

pragmatic solution than pushing states to end or reduce statelessness,215 as the latter has not worked 

well yet and is not expected to work well under the current global system of citizenship. As 

previously argued, both solutions should work in parallel, as the reduction of statelessness has 

worked in some contexts, albeit on a limited scale.216 However, a more pragmatic solution such as 

this one is needed to fill the gap created by the lack of an international mechanism to protect the 

stateless. Filling this gap with another principled approach may also delay protection of the 

stateless. Thus, a more pragmatic approach is needed which considers state interests as much as it 

takes account of the rights of the stateless, not because such state interests are legitimate, but 

because in order to establish workable international mechanisms on statelessness, it is important 

to look for solutions that appeal to states.217  

 

Although the call for a registration regime of the stateless could also face some practical and 

political obstacles and resistance from governments, registration of the stateless, especially in the 

form proposed in this thesis, is considered more realistic and pragmatic than advocating for 

naturalisation because it is largely less burdensome to states than immediately granting 

citizenship.218 While it does not discourage naturalisation, this system allows states to grant 

statelessness status to the registered stateless without forcing them to naturalise such individuals 

in cases where their laws do not allow for naturalisation. This differs greatly from the current 

principled international discourse on statelessness, which discourages any approach to stateless 

people in situ other than naturalisation;219 and therefore could discourage states from identifying 

and recognising the stateless so as to avoid the burden of granting them nationality. Also, rather 

than attempt to devise an international solution from scratch, this system takes a more practical 

                                                           
Its Fifth Session, 1 June-14 August 1953. UN Docs A/CN.4/76; Paul Weis, ‘The Convention Relating to the Status 
of Stateless Persons’ (1961) 10 International and Comparative Law Quarterly 255, 1085.  
214 GS Goodwin-Gill, ‘The Rights of Refugees and Stateless Persons’ in KP Saksena (ed), Human Rights Perspective 
and Challenges (in 1990 and Beyond) (Lancers Books 1994) 394, as cited in Foster (n 131) 568. 
215 For more about the pragmatic approach adopted in this thesis, see section (2.2.2.) and Chapter 6. 
216 Section (4.2.2.). 
217 Sections (3.3.2.) and (6.2.). 
218 Chapter 6. 
219 UNHCR, ‘Handbook on Protection of Stateless Persons’ (n 4). 
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approach and makes use of current international legal options for creating such a system and 

improving current relevant national practices. The arguments for pragmatism and global 

registration of the stateless are set out in Chapters 2 and 6. 

 

1.2.2.4. Registration of the stateless: the lesser of two evils  

The researcher acknowledges that registration of the stateless does not operate without risks and 

problems. As much as it is easier for states, it could be harder for the stateless, who understandably 

might prefer nationality to statelessness status and might think that registration could legitimise 

their statelessness. Hence, we are faced with the following dilemma. We have states which control 

the visibility, rights and nationality of the stateless and which are in many instances unwilling to 

naturalise them. We have also a demanding international community which pushes such states to 

grant the stateless nationality but at the same time does not have the mandate and power to force 

them to do so or to oversee how states should naturalise the stateless. Consequently, we are left 

with one of two choices, each of which carries a considerable risk. The first option is to insist that 

states end statelessness. The risk of this option is that we currently do not have a way to enforce 

this option, plus doing so could make states unwilling even to recognise the existence of the 

stateless in order to escape the obligation to naturalise them. The second option is to focus more 

on working closely with governments to protect the stateless just as they protect foreign 

nationals220 whom states usually admit without complication. This could benefit the stateless in 

allowing them to enjoy their rights and live with dignity. However, this option could perpetuate 

their condition of statelessness as states would not be forced to naturalise them (otherwise there 

is no difference in this option from the first). 

The first option is only preferable if it works; if it does not work, then the second option is much 

safer, and it would allow the stateless at least to be legally existent. It is a well-known fact that the 

first option has not worked, and the risk associated with it (hiding and not protecting the stateless) 

has already been noted. Thus, this thesis argues, even if the risk of legitimising and perpetuating 

statelessness is possible, protection of the stateless through registration is the lesser of two evils. 

Moreover, this risk could be lessened by careful implementation of the system, as explained in 

Chapter 6. 

 

                                                           
220 The 1954 Convention requires states to ‘accord to stateless persons the same treatment as accorded to aliens 
generally’. (Article 77). 
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1.3.  Research Methodology and Structure  

1.3.1. Approach 

This thesis proposes global registration of the stateless as a recommended international policy to 

better identify, document and protect stateless persons. This proposal is based on of the following 

premises, which, if analysed carefully together, should help to explain its urgency and importance: 

(1) ending statelessness is extremely difficult, to say the least; (2) the stateless in most cases lack 

proper legal identity; (3) proper legal identity is a necessary means of protecting many rights of the 

stateless; and (4) cooperation between states should improve existing and recommended 

mechanisms for recognising and documenting the stateless. These premises are generally 

uncontested, and throughout this thesis, arguments for them are provided through critical analysis 

of relevant theories, past experiences, current similar cases, and existing empirical data. While the 

premises on which this thesis is built are undisputed, the specific proposal presented herein has 

not been given sufficient consideration and whether such premises support such a proposal could 

be a matter for debate. Thus, this thesis takes a qualitative approach and builds its arguments 

mainly through deductive reasoning on the basis of existing thoughts, information and studies.  

Various aspects and consequences of statelessness have been studied in the literature from 

different perspectives, including political, legal, social, cultural and even psychological. However, 

as a legal research project, this thesis is focused solely on the legal dimension and impact of 

registering the stateless and how registration could help to make them legally existent. It is not 

concerned, for example, with the impact of solving statelessness on social inclusion or on the 

national identity of stateless populations. It seeks to encourage a new international policy to solve 

statelessness through some already existing legal options under international law.  

1.3.2. Limitations 

This research was subject to two main limitations: the first is related to the nature of the subject 

(statelessness and international law) and the other is related to the literature. These two issues 

could impact to some extent on the objectivity and generalisability of the conclusion of this thesis. 

Below is an elaboration of these two limitations.  

1.3.2.1. Statelessness and the limits of codified international standards    

This thesis recognises that international solutions to statelessness, including the one proposed 

here, are limited. To elaborate, the phenomenon of statelessness is complex and varied. It exists 

in different specific contexts with different causes and conditions. Thus, ideally, international 

solutions to statelessness should be localised in the sense that they should take into consideration 
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the nuanced circumstances of each case. However, the approach taken by international law and 

policy on statelessness is more of a generalised and internationalised nature in that it attempts to 

solve statelessness by codifying certain norms regarding naturalisation and the protection of the 

stateless; this ‘codification’ approach to statelessness,221 although is helpful to a degree, is not 

enough to solve all different cases of statelessness, some of which may require a unique solution. 

That does not mean that this ‘codification’ should not continue; in fact, it is needed because it is 

the available option to the international community due to the limits on the international authority 

and resources to adopt more intervening approaches to solve statelessness. Thus, as long as the 

codification approach does not undermine other more localised efforts, this thesis proceeds on 

the common belief that the international codification approach is helpful and should complement 

other national solutions. However, it also recognises that such an internationalised approach is 

limited, and its solutions are not always generalisable. 

Regarding the issue of registration, for instance, the importance to the stateless of having a 

temporary legal document varies depending on what country they are in. Some states have not 

implemented effective SDPs but nevertheless accord to the stateless more rights than those 

prescribed by the 1954 Convention. A few states have shown a willingness to naturalise the 

stateless;222 in such states, it may be more pragmatic to push for citizenship than for registration. 

Despite this variety, it is still necessary and helpful to address statelessness through an 

internationally uniform approach for the reasons provided throughout this thesis and especially in 

Chapters 2, 3 and 5. However, the purpose of mentioning this limitation is to warn against 

expecting from this study (or another) an objectively generalisable uniform solution to 

statelessness. To mitigate this limitation, the global uniform registration system proposed by this 

thesis is made flexible in that it need not be implemented in cases where it is less helpful to do so.   

1.3.2.2. Lack of literature on global registration of the stateless 

As will be seen in Chapter 2, the existing literature on global or international registration of the 

stateless is extremely limited. This is not to say that necessary literature and data to conduct this 

research are lacking. In fact, there has been a noticeable spike in the general literature on 

statelessness as well as reports on available data.223 However, this literature has not given sufficient 

consideration either to the idea of international registration of the stateless or to the history of 

                                                           
221 For more about the codification approach to statelessness, see Conklin (n 144) 12–20. 
222 Section (4.2.2.).  
223 Section (2.1.). 
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similar ideas such as Nansen passports.224 International registration of the stateless was only 

considered recently and only a few research outputs have been produced, and most of these have 

been working papers or unpublished works.225 This limitation could have an impact on the analysis 

of and arguments concerning the global registration of the stateless proposed in this thesis. 

1.3.3. Structure  

This thesis consists of seven chapters, which are organised into three larger parts. The first part, 

which includes Chapters 1 and 2, serves to introduce and theoretically justify establishing global 

uniform registration of the stateless. Chapter 1 explains the system, its rationale and approach. 

Chapter 2 discusses related literature and compares between the system proposed in the thesis and 

other similar proposed systems. Then, it discusses related theorises on the relation between rights 

and nationality and the possibility of enjoying rights without a nationality. Finally, Chapter 2 

explains some issues pertaining the compliance of states with international law on statelessness 

and justifies the adoption of a pragmatic approach to statelessness and explains how the system 

proposed by this thesis is pragmatic.  

 

The second part of the thesis, which includes Chapters 3 to 5, narrates, analyses and compares 

between the historical and current approaches to registration of the stateless. Chapter 3 examines 

the efforts of the League of Nations actually to solve statelessness through an international 

documentation system (Nansen Passports) and how its successful implementation was achieved. 

Although the UN Ad Hoc Committee on Refugees and Stateless Persons226 recommended that 

the UN carry out a similar international documentation system, the UN abandoned this system in 

favour of prioritising naturalisation as an international policy. Chapter 4 shows how this shift in 

focus by the international community from documentation to naturalisation has not been 

successful in safeguarding the interests of the stateless. Mindful of this and other issues, UNHCR 

recommended that states establish a national registration system. Chapter 5 explains how leaving 

registration of the stateless to national governments without international supervision is 

problematic. Lastly, the third part of this thesis, which includes Chapters 6 and 7, is concerned 

with the way forward and how global uniform registration should be established. Chapter 6 

explains why and how this system should be pragmatic and makes recommendations regarding the 

legal and institutional framework of this system. Finally, Chapter 7 summarises the arguments of 

the thesis and concludes this thesis with recommendations for further studies

                                                           
224 ibid. 
225 ibid.  
226 UN Ad Hoc Committee on Refugees and Stateless Persons (n 26). 
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Chapter 2: Situating the Proposal: A Review of the Literature and 

Theoretical Approaches 

This chapter has two main purposes. The first is to present and critique the limited literature 

exploring the idea of international registration of the stateless. The second purpose is to engage 

with relevant theories and provide justifications for adopting a pragmatic, theoretical approach to 

addressing statelessness and specifically to registering the stateless. 

 

2.1. Literature Review: International Registration of the Stateless  

2.1.1. Introduction 

The issue of statelessness has been linked to and studied in the context of refugee research. Many 

studies of refugee law have touched on the subject of statelessness.1 This is not surprising, given 

that the 1951 Refugee Convention deals in some of its provisions with refugee de jure stateless 

persons,2 and refugees in general are considered to be de facto stateless.3 Moreover, the primary 

role of UNHCR, the international body concerned with statelessness, is to address refugee 

matters.4 Recently, however, numerous publications specifically dedicated to statelessness have 

emerged. Support, funding and channels for publishing on statelessness have increased 

tremendously.5 However and surprisingly, despite the current expansion of the literature on 

statelessness, there is a lack of literature on the specific question of this thesis: global or 

international registration of the stateless.  

                                                           
1 See for example: John Hope Simpson, The Refugee Problem: Report of A Survey (OUP 1939); James C. Hathaway; 
Michelle Foster, The Law of Refugee Status (2nd edn, CUP 2014); Kate Darling, ‘Protection of Stateless Persons in 
International Asylum and Refugee Law’ (2009) 21 International Journal of Refugee Law 742; Maryellen Fullerton, 
‘The Intersection of Statelessness and Refugee Protection in US Asylum Policy’ [2014] Journal on Migration and 
Human Security. 
2 See Articles 27, 28, and 39 of the 1951 Convention. UN General Assembly (UNGA), ‘Convention Relating to the 
Status of Refugees’ (28 July 1951) UNTS vol 189 p 137 <www.refworld.org/docid/3be01b964.html> accessed 19 
July 2019. 
3  James C. Hathaway; Michelle Foster (n 1) 64. 
4 UNGA, ‘Statute of the Office of the United Nations High Commissioner for Refugees’ (14 December 1950) 
A/RES/428(V). 
5 Examples of relatively recent organisations that publish or support publishing on statelessness are: Institute on 
Statelessness and Inclusion, established in 2014 (<www.institutesi.org/> accessed 19 July 2019), European Network 
on Statelessness, established in 2012 (<www.statelessness.eu/> accessed 19 July 2019) and the Peter McMullin Centre 
on Statelessness at Melbourne Law School, established in 2018 (<https://law.unimelb.edu.au/centres/statelessness 
> accessed 19 July 2019). In 2018, the Institute on Statelessness and Inclusion and the Peter McMullin Centre on 
Statelessness established the first online peer-reviewed journal on statelessness: Statelessness and Citizenship Review. 
‘See n 47, Chapter 1’. 

http://www.institutesi.org/
http://law.unimelb.edu.au/centres/statelessness
http://law.unimelb.edu.au/centres/statelessness
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It was not until 2011 that the idea entered scholarly discussion, with the publication of Jay 

Milbrandt’s paper, ‘Stateless’.6 In that paper, Milbrandt proposed the creation of an international 

identification system for the stateless that ‘would serve, first, to document and register stateless 

persons, and second, to provide significant resources to documented persons’.7 Similar ideas on 

international registration for the stateless emerged subsequently, including Clare Heyward and 

Jörgen Ödalen’s proposal of an international passport for climate refugees who become stateless.8 

Recently, Noémi Radnai proposed a European harmonised registration system. 9 These proposals 

are discussed in more detail below.  

2.1.2 The ‘Big Idea’: 10A global network to solve statelessness 

Milbrandt’s idea of a global network to solve statelessness is inspired by the Nansen passport,11 a 

document named after the Norwegian scientist, activist, and diplomat Fridtjof Nansen (1861-

1930).12 In 1921, Nansen was appointed the League of Nation's High Commissioner for 

Refugees.13 His appointment came roughly three years after the end of World War I and roughly 

one year before the end of the Russian Civil War, which created a larger number of stateless people 

who were unable to travel to another country.14  In response to this crisis, the Intergovernmental 

Conference on Identity Certificates, convened by Nansen,15 invented a document to serve as a 

passport for stateless refugees to enable them to travel to welcoming states and begin a new life.16  

These so-called ‘Nansen passports’, which were issued primarily for Russian refugees, 

subsequently became available to other stateless refugees in many countries.17 Although at the time 

Nansen passports were not issued on the basis of a binding international agreement, they were 

expected to be voluntarily recognised by some states, as the relevant states were tremendously 

                                                           
6 Jay Milbrandt, ‘Stateless’ (2011) 20 Cardozo Journal of International & Comparative Law 75. 
7 ibid 24. 
8 Clare Heyward and Jörgen Ödalen, ‘A New Nansen Passport for the Territorially Dispossessed’ Uppsala University 
Department of Government Working Series Papers 2013:3. 
9 Noémi Radnai, ‘Statelessness Determination in Europe: Towards the Implementation of Regionally Harmonised 
National SDPs’ Statelessness Working Paper Series No 2017/08 <www.institutesi.org/WP2017_08.pdf> accessed 18 
July 2019. 
10 Milbrandt called his proposal ‘My Big Idea’ in Jay Milbrandt, ‘My Big Idea: A Global Network to Solve Statelessness’ 
<http://jaymilbrandt.com/?p=620%3E.> accessed 18 July 2019. 
11 Milbrandt (n 6) 12. 
12 Marit Fosse; John Fox, Nansen: Explorer and Humanitarian (Rowman & Littlefield 2015) 1; 24. For more about Nansen 
passport and Nansen’s work on tackling refugee and statelessness crises, see section (3.3.). 
13 Claudena Skran, ‘Historical Development of International Refugee Law’ in Andreas Zimmermann; Jonas 
Dörschner; Felix Machts (ed), The 1951 Convention Relating to The Status of Refugees and its 1967 Protocol: A Commentary 
(OUP 2011) 7. 
14 Otto Hieronymi, ‘The Nansen Passport: A Tool of Freedom of Movement and of Protection’ (2003) 22 Refugee 
Survey Quarterly 36, 38; 41. 
15 Arrangement with Respect to the Issue of Certificates of Identity to Russian Refugees, 5 July 1922, LNTS vol XIII 
no 355. 
16 Hieronymi (n 14). 
17 ibid. See also section (3.3.1.). 
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pushed to do so by the conference.18 Ultimately, this document was accepted by 52 states.19 It 

allowed stateless people to travel between countries holding a non-citizenship certificate of 

identity;20 this certificate has been described as ‘the first international identity paper’.21 For his 

successful efforts in helping refugees and the stateless through this passport scheme and other 

initiatives, Nansen won the Noble Peace Prize in 1922.22 These certificates were issued later by 

other organisations, including the Nansen International Office for Refugees, which received the 

1938 Nobel Peace Prize.23 Nansen passports have not been issued by the United Nations, but 

similar temporary documents have been, such as the refugee travel document under the 1951 

Convention24 and the travel documents issued for the stateless under the 1954 Convention.25 This 

and similar documents were inspired by the Nansen passport.26  

Sceptical about the willingness of states to solve statelessness by naturalisation, Milbrandt believed 

there should be non-governmental solutions to statelessness.27 He suggested that a new 

international identification system for the stateless should be created ‘independent of nation states 

to identify and document stateless persons’28 and thereby unable them to enjoy more rights and 

increased freedom of movement.  This international documentation system would digitise the data 

of the registered stateless and make it accessible by states throughout the world. 29 At the same 

time, this system would help stateless people provide those private organisations that are unfamiliar 

with the class of stateless people with all the information they need.30 Financial institutions, for 

instance, need a non-bureaucratic office to sponsor stateless people when providing them with 

financial services.31  

                                                           
18 Ivor C Jackson, ‘Dr. Fridtjof Nansen: A Pioneer in the International Protection of Refugees’ (2003) 22 Refugee 
Survey Quarterly 7, 13. 
19 Louise Holborn, ‘The League of Nations and the Refugee Problem’ (1939) 203 The Annals of the American 
Academy of Political and Social Science 124, 126; Skran (n 13) 8. 
20 Holborn (n 19). 
21 ibid. 
22 William F Fuller, ‘Peace Profile: Fridtjof Nansen’ (2008) 20 Peace Review 239, 239; ‘Fridtjof Nansen: Scientist and 
Humanitarian’ (Nobel Prize Organisation) <www.nobelprize.org/prizes/peace/1922/nansen/article/> accessed 18 
July 2019. 
23 Fuller (n 22) 242; ‘Nansen International Office for Refugees: History’ (Nobel Prize Organisation) 
<www.nobelprize.org/prizes/peace/1938/nansen/history/> accessed 18 July 2019. 
24 UNGA, ‘Convention Relating to the Status of Refugees’ (28 July 1951) UNTS vol 189 p 137 
<www.refworld.org/docid/3be01b964.html> accessed 19 July 2019. Article 28. 
25 UNGA, Convention Relating to the Status of Stateless Persons (adopted 28 September 1954, entered into force 6 
June 1960). 
26 Section (3.3.). 
27 Milbrandt (n 6) 24; 29. 
28 ibid 24.  
29 ibid 26. 
30 ibid 26–27. 
31 ibid. 



 37 
 

With regards to the organisation that should administer the system, Milbrandt explained that: 

[T]his international system should not be administered by any government. Rather, 
it should be administered by a multinational organization or institution, such as the 
United Nations (which once administered the Nansen Passport), a non-
governmental organization (for instance, how ICANN has managed Internet 
protocols), or a university. This multinational organization or institution could 
deputize local, trustworthy partners, such as human rights organizations, refugee 
resettlement agencies, and microfinance providers.32 

As for the feasibility of this system, Milbrandt suggested that states are expected to accept this 

system just as Nansen passports were accepted by 52 states with no binding agreement.33 As the 

League of Nations had convinced many states to recognise Nansen passports, an international 

governmental or non-governmental organisation could, having already developed databases, do 

the same. That organisation could cooperate with states to help them verify the status of stateless 

people and sponsor them to enable them to receive some of the services that they needed most, 

rather than simply identify them for travelling purposes.34 Milbrandt acknowledged that this system 

is not without shortcomings.  Identity theft and corruption of the process of obtaining 

identification are genuine risks,35 but Milbrandt believed that such risks could be easily overcome, 

and that they were outweighed by much greater benefits.36  

Milbrandt’s system is interesting and intriguing. This thesis shares the goal of that system, which 

is to provide proper documentation to the stateless that allows them to access more rights and 

services. Nevertheless, there are some issues with this system, some of which will be addressed in 

the next section where Tucker’s critique of Milbrandt is examined. The main issue with Milbrandt’s 

system is that it is based on the idea of bypassing governments. Milbrandt believes rightly that 

current recommendations on reducing statelessness are not expected to work. Due to the lack of 

state will to solve statelessness, he recommended that global registration of the stateless should be 

made without relying on governments, as this would be more practical than asking governments 

to act.37 Thus, Milbrandt’s system ‘bypasses' governments in that it could be established without 

the involvement of states.38  

                                                           
32 ibid 29. 
33 In his blog Milbrandt states: ‘A digital global network for identification would immediately benefit stateless persons 
by allowing them to have identification, seek employment, and access basic public benefits.  The Nansen Passport 
operated in a similar fashion and eventually more than 50 countries honoured it, giving stateless persons the rights of 
those who had “official citizenship”’. Milbrandt (n 10). 
34 Milbrandt (n 6).  
35 ibid 27. 
36 ibid. 
37 ibid 24–25. 
38 ibid 24. 
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This thesis does not share this fundamental element of Milbrandt’s proposal.  

Milbrandt would like to make this a ‘private’39 system or one delivered directly by an international 

governmental or non-governmental agency. It is not clear whether, in the event that an 

international governmental agency took responsibility for the system, such an agency would 

administer it without prior arrangement with states. In his article, Milbrandt clearly indicated that 

this system should be made without relying on governments; thus, when he suggested that an 

international governmental agency such as the UN could undertake the system, it is not clear how 

this would happen without some level of state involvement.  In any case, the idea that this system 

should bypass government is problematic for several reasons.  

First, if this registration system is to be a ‘private’ or non-state system, registered people could face 

obstacles to state recognition of their identity papers. It is also difficult to imagine an international 

governmental or non-governmental organisation that would have the ability to receive applications 

from stateless people, verify their information and status, issue them IDs and then convince states 

to accept them without some prior agreement with states on this matter. States’ involvement in 

the system is necessary in many parts; for example, in practice a stateless person who has been 

registered through a system that bypasses governments would not be allowed to travel without the 

prior involvement of states in the establishment of that system. Thus, even when this registration 

scheme was meant to benefit the stateless in other welcoming states, the stateless would still face 

obstacles to travel. 

A second and related fundamental issue with Milbrandt’s system is that it is not clear how it would 

verify the stateless status of applicants without seeking information about applicants from 

governments. If a UN organisation such as UNHCR could not gather sufficient information about 

the stateless from states,40 it would be naïve to think that a non-governmental organisation would 

be able to reach the stateless and access their data effectively without the consent of states. Even 

if that were to happen, states are more likely to refuse to accept such a system since it would 

interfere with their sovereignty in that it would determine whom states should or should not 

recognise as stateless. Milbrandt has oversimplified the idea to the degree that he thinks that even 

a university could be able to undertake these processes. A non-governmental organisation with 

such power does not currently exist and there is no reason to expect one to exist, since states 

already have rejected international attempts to create an international body to represent the 

                                                           
39 Milbrandt (n 10). 
40 See UN High Commissioner for Refugees (UNHCR), ‘Global Trends: Forced Displacement in 2018’ (2019) 
<https://www.unhcr.org/5d08d7ee7.pdf> accessed 1 August 2019. See also section (4.2.1.1.). 
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stateless.41 

 

Third, Milbrandt’s non-state system would not solve the problem of legal identity that the stateless 

often face. Milbrandt began his article by indicating that legal identity is essential for stateless 

people. However, a legal identity needs to be conferred by a state.42As noted in section (2.1.1), 

legal identity refers to the recognition by a state of legal existence, which entails specific rights and 

obligations. This kind of recognition is necessary, and a non-state or private system would not 

have the authority to confer it. Thus, Milbrandt’s private or non-state system would not solve the 

problem of legal identity that he himself recognises as a major issue facing the stateless.  

This does not mean non-state identity does not help the stateless or others. Non-state identities 

may help the stateless in some contexts. For example, block-chain technology,43 which need not 

‘be controlled nor issued by any state’,44 has been considered as a means of providing a sort of 

identity to some categories of vulnerable people such as refugees,45 recipients of humanitarian aid,46 

victims of human trafficking,47 and abused women.48 A problem often faced by such vulnerable 

people is the abuse of their identity, for example by corrupt distributors of aid, human traffickers, 

or men who could control and abuse women.49 The main advantage of block-chain identity for 

such vulnerable people is its highly secured and decentralised nature, which allows the vulnerable 

to engage in secure transactions (e.g. aid and donation reception) without interference from 

abusers.50 This technology has also been considered as a means of giving the stateless a legal 

identity.51 Such block-chain identity is seen to have the potential of helping the stateless in 

particular fields such as finance and education.52As a result, while non-state identities could be 

                                                           
41 Weis (n 28) 1088. See also section (4.3.1). 
42 Commonwealth Secretariat, ‘Legal Identity for All’ (2017) 43 Commonwealth Law Bulletin 489, 492. 
43 Block-chain is a technology that could be defined as ‘a distributed peer-to-peer network where non-trusting 
members can verifiably interact with each without the need for a trusted authority’. Fran Casino; Thomas Dasaklis; 
Constantinos Patsakis, ‘A Systematic Literature Review Of blockchain-Based 
Applications:Currentstatus,Classification and Open Issues’ (2019) 36 Telematics and Informatics 55, 56. 
44 Amy J Schmitz; Jeff Aresty, ‘Blockchain Can Empower Stateless Refugees’ [2018] University of Missouri School of 
Law Legal Studies Research Paper No. 2018-36. 
45 ibid. 
46 Andrej Zwitter; Mathilde Boisse-Despiaux, ‘Blockchain for Humanitarian Action and Development Aid’ (2018) 3 
Journal of International Humanitarian Action.; Vanessa Ko and Andrej Verity, ‘Blockchain for the Humanatrian 
Sector: Future Opportinuities’. 
47Zwitter and Boisse-Despiaux (n 46).  
48 ibid. 
49 ibid.Vanessa Ko and Andrej Verity (n 46). 
50 Zwitter and Boisse-Despiaux (n 46); Vanessa Ko and Andrej Verity (n 46). Joseph McIsaac; Joseph Brulle; John 
Burg; Gregory Tarnacki; Christian Sullivan; Rick Wassel, ‘Blockchain Technology for Disaster and Refugee Relief 
Operations’ (2019) 34 Abstracts of Oral Presentations-WADEM Congress on Disaster and Emergency Medicine 
s106. 
51 Aresty (n 44). 
52 ibid. 
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useful, whether in the form suggested by Milbrandt or in the form of block-chain identity, in 

practice they cannot guarantee their holders will enjoy a proper legal identity, as legal identity must 

be issued and recognised by states because it entails more substantive rights, such as the 

recognition of a person ‘before the law’.53 

Finally, in order to convince the reader of the feasibility of an international private registration 

system for the stateless, Milbrandt compared this system to Nansen passports and based his 

arguments for its feasibility largely on the success of that initiative.54 However, Milbrandt’s system 

is not as comparable to the Nansen passports as he suggests. First, Milbrandt’s system would be a 

‘private system’55 established ‘independent’56 of states or without any prior agreement with them, 

while Nansen passports were issued based on agreements with states.57 Even though these 

agreements were not binding, they were agreed by states before the Nansen passports were 

issued.58 In that sense, Nansen passports were certainly different from a private system that would 

operate without the need for states agreement. Second, the Nansen passports had much less power 

than the documents Milbrandt proposes; while Nansen passports were primarily used for travel 

purposes,59 the documents proposed by Milbrandt are meant to provide full legal status with all 

that legal status entails, allowing holders not just to travel but also to have legal residence, open a 

bank account, go to university, and be recognised legally before governmental and non-

governmental entities just like any legal resident.60 It is difficult to imagine how this legal status can 

be conferred on people without the approval of states when this legal status will be exercised 

within states’ territories. Third, the level and sensitivity of the data gathered from stateless people 

in this system is such that it is doubtful that states would allow an independent organisation to 

access and manage it. Thus, the argument that states will accept this system just because many 

states accepted the Nansen passport is based on a false analogy. To solve statelessness through an 

identification system, there must be cooperation from states, as ultimately it is in the power of 

states to recognise the status of the stateless. For this reason, this thesis considers a more practical 
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registration system which would take the sovereignty of states into account and would invite states 

to take practical actions to solve the problem, as will be set out in Chapter 6.  

To sum up, the system proposed in this thesis, while similar to the one proposed by Milbrandt, 

differs Milbrandt’s in the following ways. First, unlike Milbrandt’s, the system proposed here is in 

no way meant to ‘bypass’ governments. Quite the opposite, in fact: the proposed system is 

premised on the belief that solutions to statelessness cannot be successful without the agreement 

and involvement of governments. The point of this system is to be practical and to make 

concessions61 to states so that they act in such a way as to make this system a reality. Second, while 

Milbrandt’s system is centralised in the sense that a single international entity would collect, 

manage and communicate all data required for registering the stateless, the system proposed here 

is a decentralised one. Moreover, it would not start from scratch; it would be built upon the already 

existing system of SDPs62 practised by several states and which some other states have pledged to 

establish.63 Under traditional SDP arrangements, governments directly undertake the entire 

registration and documentation process; no international entity intervenes directly in that process 

without the states’ knowledge or consent. This system of registration is only international in the 

sense that it would be under a reasonable level of supervision by and coordination with an 

intentional organisation (UNHCR) with the prior voluntary agreement of states. Third, while 

Milbrandt does not prescribe how this system should be organised, this thesis is clear that this 

system should only be organised by the UN through UNHCR. Thus, under this system, the 

stateless would be registered directly by states according to guidelines issued by UNHCR, and the 

information collected from the stateless by governments would be voluntarily communicated with 

UNHCR or other states, when needed.   

There are some other issues with Milbrandt’s proposal which Jason Tucker has discussed in his 

articles critiquing Milbrandt’s system. 64 These will be discussed in section (2.1.1.1.). However, 

despite this significant disagreement with the approach to registration proposed by Milbrandt, 

Milbrandt is certainly credited for introducing this main idea of an international registration scheme 

specifically designed for the stateless.  
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2.1.3. The unfeasibility and danger of global registration of the stateless 

In his reply to Milbrandt’s ‘Stateless’, Jason Tucker argued that while Milbrandt has opened an 

interesting and important discussion which should be further debated, his proposal is not the 

correct response to statelessness for four main reasons. First, Milbrandt’s proposal provides a 

general international solution to statelessness, while statelessness is a varied and complicated issue 

that has different contexts.65 Second, Tucker claims that Milbrandt’s proposal is based ‘on a 

theoretically weak definition of statelessness that leaves many questions unanswered’.66 Third, 

according to Tucker, Milbrandt failed to address pragmatic and practical concerns as to the 

possibility and cost of his registration system.67 Fourth, Tucker believes that this kind of 

registration of the stateless comes with dangers that should be taken into consideration.68 Having 

therefore concluded that Milbrandt’s proposal cannot be successfully implemented, rather than 

waste funds and efforts on an unfeasible proposal, Tucker proposes that efforts should be 

redirected to more fruitful methods of helping stateless people.69 In this section, Tucker’s concerns 

will be discussed in turn and their relevance to the system proposed in this thesis explained. 

Tucker’s first contention is that statelessness ‘does not exist within a political vacuum’, and 

therefore cannot be always ‘rectified through a techno-legal fix’.70  As a result, a technical solution 

such as Milbrandt’s may be helpful in some contexts, but in many others it ‘will not lead to the 

perceived outcomes and could in fact increase the vulnerability of some stateless populations’.71 

Thus, Tucker argues, solutions to statelessness should vary depending on the situation in question. 

This is an important point and one which relates directly to the issue discussed in section (1.3.2.1). 

However, it should be noted while solutions to statelessness should be tailored to local contexts, 

technical and codified internationalised solutions to statelessness can also help and can 

complement localised solutions in some respects. It is evident, for example, that some issues 

associated with statelessness require localised responses, such as discrimination and ethnic 

cleansing. Other consequences of statelessness are more technical, however, and therefore could 

be relieved by internationalised technical initiatives. The Nansen passport, for instance, was a 

technical response in that it provided those who fled their homes with the papers they needed to 

enter host countries.72 Without such papers, thousands of stateless people could have been 
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prevented by a mere from entering other states by a mere technicality: not having the necessary 

papers. Thus, international technical solutions can be helpful when they target the technical 

consequences of statelessness such as some of those related to identity documents. Otherwise, 

even other, similar international technical solutions such as the ‘unified’ registration system of 

refugees73 would not make sense as refugee crises are also caused by political factors.74  

The second criticism Tucker makes of Milbrandt’s system is that it fails to define the stateless who 

qualify for registration.75 Milbrandt suggested that his proposal was meant to address both de jure 

and de facto statelessness.76 Specifically, Tucker objects to including de facto stateless people in 

the system as Milbrandt proposes for two reasons primarily. First, Tucker contends that de facto 

statelessness ‘has no international legal grounding’ and the 1954 Convention includes only de jure 

stateless people.77 However, while it is true that international treaty law considers only de jure 

stateless people, de facto stateless people are said to be covered by international customary law.78 

Tucker failed to mention let alone analyse this international customary protection of de facto 

stateless people. The second reason Tucker opposed including de facto stateless people in 

international initiatives on statelessness is that the concept of de facto statelessness is ambiguous 

and therefore the status of de facto stateless people is difficult to verify.79 The researcher agrees 

with Tucker on this issue. 

As mentioned in section (1.1.1.), in an international registration system for the stateless, it is 

reasonable to demand clear criteria for recognising those who are meant to be registered to prevent 

the system from being exploited and to ensure that only those who have no legal identity are 

included. De facto stateless people by definition have nationalities, but for political or other 

reasons their citizenship documents are ineffective.80 In contrast, de jure stateless people, because 

they do not have nationalities, often do not have passports or internationally recognised 
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documents. The purpose of global registration should be to provide such people with a proper 

document, not to empower those who already have legal documents. Including de facto stateless 

people in this system is expected to complicate the process of registration. As the international 

registration system of the stateless is intended to be a more practical solution than ending 

statelessness, it should be kept simple; an uncomplicated system is more likely to be readily and 

widely accepted by states. For this reason and in line with Tucker’s view on de facto statelessness 

registration, this thesis excludes de facto stateless people from the unified registration system 

proposed here.  

The third criticism Tucker makes of Milbrandt’s proposal is mainly related to pragmatic and 

practical issues. First, according to Tucker, the cost of Milbrandt’s system will be so high that 

governments and NGOs will be unlikely to fund it.81 However, the cost depends on the model on 

which Milbrandt’s system is established. In other words, the cost could vary depending on how 

the system operates; Milbrandt has not been clear on this point. Second, Tucker argues that 

Milbrandt did not carefully consider other practical aspects of his proposal.82 For example, 

Milbrandt advocated a digital global system; this would involve an enormous database of 

identities.83 Because of its sensitive nature, the cost of managing that information will be vast.84 A 

major concern with this system is ensuring the security of this data, which will be discussed in 

detail in Section (6.4.2.2).  As previously noted, any global registration system should be simple in 

order to attract states to accept it. Having a central system with population information accessible 

to many parties is unlikely to appeal to governments. For this reason, this research proposes a 

global uniform system of registration rather than a centralised, global digital registration system. A 

global uniform system such as the ‘unified approach’ of registering refugees85 is more easily 

managed and can be undertaken by states themselves in cooperation with UNHCR. The system 

of global registration proposed in this thesis is simpler and more realistic than Milbrandt’s as it 

involves no centralised digital database. 

Finally, Tucker asserts that, in addition to overlooking pragmatic concerns, Milbrandt fails to fully 

examine the dangers associated with his proposed system.86 The risk of ethnic cleansing and the 

targeting populations for systematic human rights abuses casts doubt on the likely success of the 
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proposal even if it were to attract the interest of the international community.87 This strand of 

Tucker’s argument was based on reading Hannah Arndt’s accounts of the measures introduced by 

the Nazis to contain the Jews.88 German Jews were forced to carry special documents identifying 

them as Jews to facilitate their oppression.89 In light of this practice and Arendt’s views on the 

danger of distinguishing the rightless, Tucker contends that the experience of Jews in Germany 

‘highlights the role that the nation-state90 can have in the creation of statelessness as a means to 

persecute certain groups and how having detailed accounts of this population can be used to 

facilitate this persecution to devastating effect’.91 For this reason, Tucker concludes that the idea 

of global registration of the stateless is dangerous.   

However, Tucker’s reasoning with regard to registration and security is based on an invalid analogy. 

It is worth remembering that, with some exceptions, the current norm is for governments to 

require all residents in their territories to carry IDs.92 In fact, the argument that registering the 

stateless could put them at risk of ethnic cleansing or could be used as a means of otherwise 

targeting them will not make sense to those who live in countries such as Thailand, Myanmar and 

the Arabian Gulf States (which also have large populations of stateless people). The governments 

of these states and most others require residents by law to carry identity documents.93In countries 

where carrying Identity cards is mandatory, identity cards, whether for citizens or others, can be 

used ‘to single out or even to harass visible minorities and those with alternative life styles’.94 

Tucker’s argument could be relatively persuasive only in countries where carrying an ID is generally 

not a legal requirement, as in the US and the UK.95 For a resident in the US or the UK, for example, 

who does not need to carry an ID, being registered as a stateless person could be less important. 

In countries where checkpoints are ubiquitous, however, governments can easily target stateless 

minorities if it is their intention to do so, because an individual’s statelessness would be evident 
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from the fact that s/he does not hold a national ID. Thus, the stateless or targeted groups could 

be easily identified regardless of whether or not they were registered. 

Second, Germany purposefully created a situation of statelessness and then used documents to 

distinguish and discriminate against the stateless.96 This two-step process implemented by 

Germany is not comparable to any anticipated model of global registration. Germany’s main 

violation was, as Tucker himself describes it, ‘the creation of statelessness’.97 A global registration 

system is proposed as a possible means of protecting the stateless; in no way does this system 

create statelessness. Statelessness today has various causes, not all of which are based on direct, 

intentional discrimination. Global registration of the stateless addresses statelessness only as a pre-

existing phenomenon, whereas documentation of the Jews in Germany was a method of creating 

statelessness.98 Moreover, that documentation was stamped with the letter ‘J’ to identify the 

holder’s Jewish background.99 Such a practice could be imagined only in exceptional circumstances 

involving documentation operating domestically without any international oversight. In such cases 

of extreme discrimination, neither nationality nor statelessness would matter. An ethnic minority 

could be targeted regardless of whether the state in question considered them citizens, as in the 

case of the Rwandan Genocide.100 A global registration of the stateless, however, as proposed here, 

would be overseen by an international umbrella to prevent such practices; no sensible global 

registration system would allow the use of discriminatory labels. Such concerns are not relevant to 

this international system.  

Therefore, when considering the feasibility of international solutions for vulnerable populations 

such as stateless people, such extreme, intentional abuse should not be the primary concern, as to 

do so would obstruct all possible international initiatives. It would be both unnecessary and 

unhelpful, for example, to call for halting the Global Compact on Refugees101 on the ground that 

a specific state once targeted migrants or refugees at a certain time. Such initiatives are introduced 

on the assumptions that (1) states will implement them in good faith when they involve no direct 

or indirect harm to their interests, and that (2) states will comply with their obligations under 

international human rights law provided robust measures are available to eliminate any legal, 

administrative, economic, and security-related barriers. Admittedly, ‘the law doesn't induce states 
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to act contrary to incentives’;102 rather, the role of the law is to change ‘those incentives 

themselves’.103 Thus, had Tucker’s way of thinking prevailed, the international community would 

not have introduced, ratified and implemented conventions on human rights, refugees and (more 

relevantly) statelessness, nor would the international community have obliged states to issue 

identity papers and travel documents to the stateless as prescribed in the 1954 Convention. 

Moreover, even if such a registration system could possibly involve some of the dangers and risks 

that Tucker warns about, it could be avoided. If the impact of registration in certain cases are likely 

to be dangerous, then it should not be implemented in such cases. For this reason, an international 

system for the registration of the stateless should be flexible in relation to where it is implemented. 

Thus, as explained in section (1.2.2.), the international registration system proposed in this thesis 

should not necessarily be implemented in all states. However, it would be implemented in states 

where SDPs are helpful. Then, again, if an international registration system were to operate on a 

‘one size fits all’ basis as Tucker imagined it, it could include some dangers that he warned against. 

Milbrandt did not explicitly state the extent to which universal his proposed system should be 

universal, but his article suggests that he intended it to be implemented in all states equally, and 

therefore Tucker is right to warn about this issue.  

As noted previously, the feasibility of this proposed registration system depends on how it is 

presented. Milbrandt recommended the idea but did not offer a conceptualisation of global 

registration that explained how exactly it should work. This thesis proposes a more practical and 

decentralised system of global registration. 

2.1.4. European harmonised national SDPs 

In the preceding sections, a global system for the registration of the stateless was discussed. This 

section discusses a similar idea, namely, a regional registration of the stateless, which has been 

considered for the European Union. This idea was first recommended by Carol Batchelor in 2002, 

after studying carefully the practices of EU states in dealing with statelessness.104 Recently, Noémi 

Radnai has also called for the implementation of European harmonised national statelessness 

determination procedures (SDPs).105 Like this thesis, Batchelor’s article and Radnai’s paper are 

both concerned with the identification and protection of stateless people. Radnai argues that a 
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‘statelessness determination procedure is a logical prerequisite for accessing the rights set out in 

the 1954 Convention’.106 Thus, in order to ensure identification and protection of the stateless in 

Europe, European states should establish SDPs which recognise the status of the stateless and 

acknowledge their specific set of rights, which include the right to lawful residence and identity 

documents.107 Although the most suitable solution to statelessness in situ is naturalisation rather 

than registration, Radnai argues that because some states are reluctant to naturalise the in situ 

stateless (e.g. Estonia), regional SDPs should be accessible to them ‘as an interim measure and [to] 

tackle protection gaps’.108 This European registration proposal obviously differs from Milbrandt’s 

in several ways. First, Radnai’s system is regional rather than global. Second, it is not an 

internationally centralised system; instead, it is a state system but one which is in harmony with 

other national systems in the region as guided by soft law instruments from the Council of Europe 

(CoE).109 Radnai explains in enough detail the Council of Europe’s legal framework to address 

statelessness and how a regional legal instrument in Europe should be created to support such 

harmonisation.110 

There are a few states worldwide that have established SDPs;111 most of these are in Europe, and 

there is a tendency in some European states to establish or improve their SDPs.112 To better 

achieve the goals intended by established SDPs, their implementation mechanisms should be 

harmonised, Radnai argued,113 because a harmonised implementation of SDPs would ensure that 

states apply the same ‘definition of “stateless person” with a common interpretation or 

application’.114 Radnai argues that applying a common approach would also prevent secondary 

migration, the phenomenon in which the stateless move from one state to another in search of 

more favourable treatment. This is a significant issue in the context of the current refugee crisis. 

Katalin Berényi explained that Europe currently is receiving (especially from Syria) stateless 

refugees or refugees who are at risk of statelessness. To respond successfully to this crisis, there 

should be an EU directive ‘providing for common standards for the elaboration of statelessness 

determination procedures in each EU Member State’.115 Berényi argues that standardising the 
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protection of the stateless would prevent the development of a pull factor in states which offer 

the stateless more favourable treatment, which Berényi calls ‘protection-shopping’.116 

This call for standardised European SDPs could not be coming at a better time, given that (1) large 

refugee populations resulting from the current global refugee crisis (some of whom could be at 

risk of statelessness) seek refuge in Europe more than any other continent117and (2) there is a 

growing interest in and awareness of SDPs in Europe compared to other regions.118 However, the 

proposal to standardise SDPs is also relevant to other regions (i.e. Asia and the Pacific and Gulf 

states) for these and other reasons. It is true that the member states of the CoE and European 

Union (EU) have showed more willingness to address statelessness than those in other regions, 

although their response remains with some issues.119 Moreover, as Radnai,120 Swider,121 Berényi122 

and others have argued, both the CoE and the EU have possible legal avenues to issue legal 

instruments guiding their states members in this matter. These are two highly significant 

opportunities in Europe that do not exist to the same degree in other regions.  

For all of the above reasons, it is understandable why Europe is the focus for SDPs standardisation. 

However, research on statelessness should accord other affected regions their due level of interest. 

As will be seen in Chapter 4, Europe currently has the most success in identifying and protecting 

the stateless. Other regions suffer greatly from their failure to do so.123 Therefore, international 

attention should be paid to the problem of weak or absent SDPs globally. Towards this end, it is 

necessary to call for international standardisation of SDPs not just in Europe, but globally. The 

legal and institutional frameworks for such a global standardisation initiative will be discussed in 

Chapter 6.  

2.1.5. Nansen passports for climate stateless people  

Another international registration system for the stateless has been proposed for the purpose of 

protecting stateless people whose status has resulted from climate change migration. The current 
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observed increase in the temperature of the Earth’s surface is a tremendous concern for the 

international community and has brought states together to find solutions to lessen its effects.124 

One critical impact of this phenomenon is the rise in sea levels, which may cause some lands and 

islands to sink, forcing their inhabitants to migrate and creating ‘climate refugees’.125 Some island 

states are expected to completely disappear;126 if that happens, such climate refugees would become 

stateless, having lost their state. The forced migration and statelessness foreseen as a consequence 

of global warming has been taken into account by academics and international (non)-governmental 

entities.127 This matter has been discussed from the perspective of human rights norms and in 

practical terms.128 In ‘A New Nansen Passport for the Territorially Dispossessed’,129 Clare Heyward 

and Jörgen Ödalen suggest a practical proposal to ensure that the climate stateless will not be left 

without citizenship.130  

Inspired, like Milbrandt, by the Nansen passport scheme, Heyward and Ödalen argued that the 

best possible way to tackle statelessness in islands threatened by the rising sea level is to provide 

temporarily dispossessed stateless people with an internationally recognised passport (PTD).131 

Unlike Milbrandt’s proposal, this passport targets only climate stateless people. In addition, it is 

meant to be a pathway to acquiring the citizenship of the receiving country as chosen by the 

stateless.132 Heyward and Ödalen firmly opposed the idea that the climate stateless should be 

relocated based on a quota scheme, arguing instead that they should be given free choice to move 

to and apply for the nationality of any state.133 The principle of free choice ‘allows them to retain 

a measure of control over their destiny and to migrate with dignity’.134 While Heyward and Ödalen’s 

proposal is interesting, it does raise an important question: given that the non-climate stateless face 

the same issues that climate stateless people face, why should not all stateless people be allowed 
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to have this kind of passport? All de jure stateless people share the same documentation and legal 

identity issue, whether stateless climate refugees, non-climate stateless refugees, or stateless in situ. 

Therefore, an international solution for all of them like the one proposed in this thesis is needed. 

2.1.6. Conclusion  

As the foregoing discussion shows, the literature on international registration of the stateless has 

only recently emerged and is still very limited. International registration of the stateless has been 

proposed for climate stateless people, stateless people in Europe and stateless people worldwide. 

The latter is the concern of this research. The idea of global registration of the stateless was 

criticised by Tucker as dangerous. Tucker’s argument on the danger of registration was based in 

part on Hannah Arendt’s view on statelessness,135 which maintains that nationality, not registration, 

is the only solution to statelessness and which has been a prominent theory in the literature on 

statelessness for a long time.136 Arendt’s theory and other emerging theories on statelessness and 

their implications for registration of the stateless are discussed in the next section.  

 

2.2. Theoretical Approaches to Statelessness  

This section discusses the existing theories and views that are in some way concerned with tackling 

statelessness and seeks to utilise the most appropriate and applicable theory to understand the way 

global registration of the stateless could or could not assist that project. It begins by responding to 

a prominent theory that is seen to oppose registration of the stateless (i.e. No Rights without 

Nationality) and examines how the theoretical literature on statelessness has begun to move away 

from this view. This is followed by an attempt to theoretically understand the behaviour of states 

towards the stateless and the role of nationality and legal status in protecting their rights and how 

legal and international relations theories approach the issue. It concludes that a better way to 

address statelessness is by embracing pragmatism and considering applicable solutions that states 

are more likely to accept.  

2.2.1. Protecting rights: nationality or recognition? 

The idea of registering and documenting the stateless (whether globally or domestically) is based 

on the premise that the stateless should be provided with proper documents proving their 
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statelessness status to enable them to access their rights and also be legally visible, so that they 

hopefully obtain nationality in the future. This idea could be seen as out of sync with the current 

prominent view or understanding of the nature of statelessness and rights, which contends that in 

practice there are no guaranteed rights without citizenship and that labelling the stateless with the 

status of statelessness (which registration does) is of no benefit and may even lead to discrimination 

against them.137 The leading theorist of this view is Hannah Arendt, who herself had been 

stateless.138 Given its prominence in the literature, 139 Arendt’s theory should be discussed, although 

her view on the correlation between nationality and rights has been seen recently by specialists in 

the field of statelessness as less relevant to statelessness today.140 The literature has begun to 

abandon Arendt’s view for more rights-based and recognition approaches. These theoretical 

approaches are explained below.   

2.2.1.1. Hannah Arendt and the right to have rights  

In The Origins of Totalitarianism,141 Arendt documented and provided an in-depth explanation of the 

rise of anti-Semitism in the twentieth century and how totalitarian governments in Europe 

transformed the Jews from a privileged community into a stateless community.142 The Jewish 

community's experience of anti-Semitism in Europe is of great importance in modern political 

theory, as it illustrates the effect that the decline of the nation-state system has on minorities and 

refugees. In The Origins of Totalitarianism, Arendt narrated the history of the relationship between 

the Jews and European states, with some focus on the impact of that relationship on political and 

ideological movements.143 Throughout her discussion in Chapter 9 of that book, titled ‘The 

Decline of the Nation-State and the End of the Rights of Man’,144 Arendt repeatedly pointed out 

the correlation between rights and nationality in the new world order. 

The nation-state system was the norm in Europe in the 19th century.145 Under that system, a nation 

is united by common factors such as ethnicity, language, shared history or traditions.146 To Arendt, 

under this system, immigrants and minorities could be treated as or almost as nationals if they 
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embraced these common features and assimilated into the nation.147 In this way, states balanced 

between preserving the identity of the majority of their people (nationality) and being modern, 

inclusive states (state).148 Between the two World Wars, however, nationalist movements, 

prompted by the chaos of war, created national ethnic governments excluding all suspected or 

unwanted minorities. Small, scattered and oppressed minorities that were not able to form their 

own nation then became stateless, rightless communities.149  

The worst aspect of this situation was not even that it became a matter of course 
for the nationalities to be disloyal to their imposed government and for 
governments to oppress their nationalities as efficiently as possible, but that the 
nationally frustrated population was firmly convinced—as was everybody else—
that true freedom, true emancipation and true popular sovereignty could be attained 
only with full national emancipation, that people without their own national government 
were deprived of human rights.150(Emphasis added) 

Following this unpleasant development, minorities became of international concern, necessitating 

an international response to safeguard the rights of nation-less communities. Hence a series of 

Minority Treaties were concluded under the oversight of the League of Nations.151 However, 

Arendt asserted that while these treaties acknowledged minority rights, at the same time they 

recognised (and thus legitimised) that full rights are only for full nationals. 

The Minority Treaties said in plain language what until then had been only implied 
in the working system of nation-states, namely, that only nationals could be citizens, 
only people of the same national origin could enjoy the full protection of legal 
institutions, that persons of different nationality needed some law of exception until 
or unless they were completely assimilated and divorced from their origin.152 

Arendt even doubted the execution of the insufficient rights accorded to nation-less minorities. 

The Minority Treaties were imposed only on newly created states; the older states used the fact 

that their constitutions guaranteed the human rights of all residents in their territories as a 
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justification for not upholding the treaties. In addition, from their negotiations, the states ratifying 

the treaties did not seem keen (to say the least) to implement them.153  

The legitimisation of the practice of differentiating between the rights of full nationals and those 

of minorities and the untrusted international community (composed of the very discriminatory 

states) are new, unprecedented developments that perpetuate the ‘rightlessness’154 of the stateless, 

according to Arendt. To test the validity of universal human rights, we should not assess their 

applicability to full citizens under the protection of a powerful state, but we should examine how 

those rights are enjoyed by the vulnerable, the stateless or refugees, mere ‘naked human beings’. 

While universal human rights should be offered to all people regardless of their political 

membership, to Arendt it was evident that ‘[t]he world found nothing sacred in the abstract 

nakedness of being human’.155 The reality, she contended, is that the loss of ‘national rights in all 

instances entail[s] the loss of human rights’,156 making nationality in effect a ‘right to have rights’.157 

This phrase, ‘the right to have rights’, has been a basis for a growing body of literature on the 

relation between rights and political membership. The first ‘right’ in this phrase has been 

interpreted to refer to the moral right of recognition in an organised political community,158 while 

the ‘rights’ has been undersold to refer to legal practical right.159 As Seyla Benhabib put it, the first 

‘right’ in the phrase ‘evokes a moral imperative: “Treat all human beings as persons belonging to 

some human group and entitled to the protection of the same”’,160 while the second ‘right’ refers 

to ‘juridico-civil’ rights.161In other words, nationality is a ‘super right’,162 which functions as a portal 

to other rights. 

2.2.1.2. The obsoleteness of Arendt’s thesis on statelessness and rightlessness  

In the Origins of Totalitarianism and other relevant works (e.g. ‘We Refugees’163 and ‘The Rights of 

Man’: What Are They?’164), Arendt offered interesting insights into and deep theorisation on 

statelessness. Although rooted in her time and context, some of her views on this topic could 

explain certain aspects of the current dilemma of the relation between the new world order and 
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the plight of the stateless and refugees.165 Among her still influential views, the claim that rights in 

general and human rights in particular cannot be enjoyed without citizenship is still prominent in 

the literature on the rights of refugees and stateless people.166 In the context of the literature on 

registration of the stateless, Tucker based his opinion about the danger of registration in part on 

Arendt’s argument and on the conditions of the Jews in Germany whose registration as Jews was 

used subsequently by the German government to facilitate their persecution.167 Arendt’s works 

also still provide interesting and relevant insights that help us today understand better political 

membership and its implications.168  

The Arendtian view on the rightlessness on the stateless has prevailed for decades and attracted 

much attention from several scholars, including Richard Bernstein,169 Seyla Benhabib,170 and Peter 

Baher171 among others. Her view on the correlation between rights realisation and nationality is 

encapsulated in her widely cited phrase: the ‘right to have rights’.172 This specific phrase has been 

studied and analysed by several studies from different perspectives.173  This statement suggests that 

enjoyment of rights depends on acquirement of nationality. However, this research is concerned 

with a very specific question related to this statement; that is: to what extent is her suggestion that 

people's rights are unprotected without citizenship true today compared to the situation during 

and in the aftermath of WWII?  

Several contemporary philosophers and scholars have upheld Arendt’s theorisation on rights and 

political membership and argue that her work remains very relevant to the condition of 

statelessness today, as will be presented below.174 That said, the apparent resemblance between 

rights and nationality now and during and in the aftermath of WWII must be carefully examined. 

It is obvious that nationality has played and still plays a vital role in relation to the protection of 
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rights, and that it is to a great extent the gateway to access rights175 as well as it has been used to 

exclude aliens.176 Thus, the question examined in this context should not be whether the rights of 

non-citizens equate today to the rights of nationals in the past; rather, the debate should be about 

whether the rights of non-citizens have expanded enormously at this time compared to the time 

in which The Origin of Totalitarianism was published and therefore the work of Arendt is less relevant 

today as international developments have made belonging to an organised political community not 

as necessary as it was previously in protecting people’s rights. To assess Arendt’s thesis properly 

depends on what exactly she meant by rightlessness. If rightlessness is to be interpreted literally or 

in the legal sense (that is: unless one is made a citizen, he or she cannot enjoy any rights), then it 

is an exaggeration to suggest that non-citizens today do not enjoy a range of rights that they did 

not enjoyed in the past, as will be argued later below.  

Despite different approaches, similar views have been expressed regarding reading and upholding 

the relevance of ‘the right to have rights’ for those without citizenship today. Three such views are 

closely relevant to this research and will be presented and discussed below. The purpose of 

discussing such views, again, is not to understand the intended meaning of the ‘right to have rights’ 

as presented by Arendt as much as it is to demonstrate how this statement has informed discussion 

about the possibility of sustaining enjoyment of one’s human rights on a basis other than 

citizenship. Therefore, they are worth a discussion and evaluation.  

The first view considers the ‘right to have rights’ applicable today and holds that nationality is still 

the means to realising legal human rights; to proponents of this view, those without nationality 

cannot enjoy their human rights. For example, in 1996, Bernstein asserted that ‘[w]hat Hannah 

Arendt wrote almost 50 years ago is no less true and perhaps even more so now’;177 he also found 

in Arendt’s thesis a justification to support the creation of Israel, as without belonging to a national 

state, the Jews would be rightless.178 Likewise, inspired by Arendt who linked ‘together the fates of 

the rights of man and of the nation-state’,179 Giorgio Agamben posited that ‘the so-called sacred 

and inalienable rights of man show themselves to lack every protection and reality at the moment 

in which they can no longer take the form of rights belonging to citizens of a state’.180  
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In the most recent and comprehensive study of ‘the rights to have rights’, Stephanie DeGooyer, 

citing the recent increase of refugees worldwide, contended that the correlation between realisation 

of human rights and nationality is still true today. She stated:  

Whereas the Universal Declaration of Human Rights, which appeared in 1948 in 
response to these events, proclaimed that human beings have rights simply by virtue 
of being human, Arendt knew firsthand that in order to have rights, individuals 
must be more than mere human beings. They must be members of a political 
community. Only as a citizen of a nation-state can a person enjoy legally protected rights to 
education, to work, to vote, to healthcare, to culture, and so on. Hence, Arendt declared that 
before there can be any specific civil, political, or social rights, there must be such 
a thing as a “right to have rights.”181 

More than once in her book on ‘the right to have rights’, DeGooyer opposed not only those who 

find this correlation between rights and nationality less applicable today, but also those who 

attempt to suggest that there are other means of realising rights than belonging to a political 

community through nationality.182 A more moderate view among those who believe in the 

contemporary relevance of Arendt’s theory holds that although human rights protections have 

improved significantly for individuals in Europe for periods of times, unless those individuals 

belong to a state.183 

This view of the relevance of ‘the right to have rights’ is the most problematic, to say the least. 

Certainly, ‘Stateless persons are often denied enjoyment of a range of rights such as identity 

documents, employment, education and health services’.184 Securing the right of residence and 

political and social rights in most cases requires citizenship.185 However, several major 

developments have made scholars question the relevance of Arendt’s views on rights and 

nationality today.  

One major development to emerge after the publication The Origin of Totalitarianism is the expansion 

of the civic nation-states, which allow non-citizens (foreign nationals as well as stateless people) to 

assimilate as Arendt argues,186 especially in Europe.187 During and in the aftermath of WWII ethnic 
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states had openly hostile policies towards non-citizens,188 but today, the world has witnessed the 

spread of civic nation-states allowing non-citizens with some links to states to be naturalised 

regardless of the ethnic, religious, or cultural grouping to which they belong.189 This model goes 

beyond the assimilation discussed by Arendt to more liberal pathways of inclusion where 

minorities are not required to lose their identity to that of the majority community.190 More 

importantly, it has been widely observed in such civic nation-states, especially in Europe, that non-

citizens have enjoyed more human rights, social rights, economic rights and sometimes political 

rights than they did during the WWII period, with the result that the binary nature between 

citizenship and non-citizenship is being questioned.191 Such rights have given rise to a growing of 

a body of literature investigating the nature of citizenship at a time when non-citizens have, 

through different post-national forms of inclusion, been integrated into communities and have 

enjoyed a multitude of rights not usually enjoyed by non-citizens.192 The effect of post-national 

forms of membership on the stateless specifically will be discussed later in this section. As Staple 

observed, those who contend or suggest that political membership is the sole way of guaranteeing 

rights pay little attention to the importance of other forms of belonging and seem to ‘conflate legal 

status and subjectivity with unnecessarily bleak consequences for our understanding of both 

membership and statelessness’.193 

Another major development in the rights of non-citizens is the advancement of the international 

human rights regime. The universally agreed human rights and the rights of refugees and stateless 

people (all of which include those of the stateless) have expanded and undergone significant 

historical developments following the publication of Arendt's book. In fact, the significant turning 

point in the history of the enforcement of human rights known as the ‘the human rights revolution’ 

occurred in the 1970s,194 subsequent to the publication of Arendt's book and primarily after her 

death. The ratification of several new international human rights instruments, increased accession 
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to human rights treaty bodies, the development of regional human rights courts and increasing 

protection for individuals under international law all took place after Arendt’s time.  

Although it is true that the condition of refugees is still making slow progress and refugees still 

suffer in some situations from an inability to access their rights, these developments in human 

rights have had a practical impact on improving the situations of refugees and stateless people.195 

This is evident especially when the current situation is compared to that which prevailed at the 

time of Arendt. It is without question that refugees and stateless people today enjoy, both in 

principle and in practice, numerous rights and benefits that they did not have previously.196 While 

refugees during and immediately after WWII were publicly persecuted by governments, 

governments today, especially in Europe, offer a noticeably higher standard of protection.197 

Today, refugees in Europe, which Arendt wrote about, are under the supervision of the UN, the 

CoE, the EU and other organisations. Refugees now are taking governments to international 

tribunals and forcing them to allow them to remain in their countries.198 

The situation of the stateless in particular has certainly improved. Citing the increase in human 

rights and case law, Laura van Waas observed: 

[T]hanks to the influence modern human rights law has had on the relationship 
between nationality and rights, the position of those individuals who lack any 
nationality, the stateless, is far less precarious than it once was. Indeed, there is now 
case law confirming this development. For example, over the past decade the 
European Court of Human Rights has had numerous complaints brought before it 
by stateless persons. In each case, the Court opens the description of the facts by 
noting that the applicant is stateless. This finding has no subsequent impact on the 
admissibility of the claim since the Court need only determine that the violation 
occurred within the jurisdiction of a state party to the European Convention on 
Human Rights. The nationality of the applicant is not deemed relevant.199 
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While van Waas acknowledged the increased denationalisation of rights, she did not suggest in any 

way that the international human rights regime perfectly addresses the issue of statelessness. In 

fact, she repeatedly warned that there are major flaws in the human rights system, which affect not 

only the stateless but also nationals in some contexts. Van Waas then went on to address some of 

these flaws and their impacts, particularly on the stateless.200 She was especially concerned with the 

fact that the international human rights regime allows states to restrict the enjoyment of the 

stateless of their rights in relation to participation in government, freedom of movement and 

economic rights.201 In light of such tremendous progress in relation to the rights of refugees and 

the stateless, especially in Europe,202 Arendt’s views on the human rights of refugees and stateless 

people in the WWII period should be deemed obsolete, or at least should be revisited.  

Because of these developments and others, some scholars recently have begun to abandon 

Arendt’s views in favour of other approaches to statelessness today.203 Hence, a second approach 

to ‘the right to have rights’ has emerged which considers Arendt’s proposition in a different way. 

This second view finds ‘the right to have rights’ largely applicable to the problem of non-

citizenship today despite the internationalisation of rights, but at the same time does not limit the 

solution to traditional citizenship but rather attempts to appeal to different forms of post-national 

citizenship which could improve the rights of non-citizens in general. For example, despite her 

insistence on the relevance of Arendt’s view,204 Benhabib has taken a special interest in the 

expansion of rights. Aligning with scholars such as Yasemin Soysal,205 David Jacobson206 and Saskia 

Sassen,207 Benhabib has argued that human rights still could be realised through post-national 

forms of citizenship.208 Such post-national forms of citizenships, or ‘post-nationalism’, refers to 

approaches which ‘describe the ways in which new forms of participation, rights and belonging 

are displacing national citizenship, particularly in Europe’.209 The literature on post-nationalism 
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and similar notions such as ‘post-internationalism’210 and ‘disaggregated citizenship rights’211 have 

attracted the attention of many scholars today; the concern here is how such theories have been 

used to explain how human rights could be enjoyed by non-citizens and their relation to ‘the right 

to have rights’.212  

Although Benhabib believes that the ‘entitlement to rights is no longer dependent upon the status 

of citizenship’213, she nevertheless seeks to associate many rights with other forms of citizenship 

through which persons who belong to a different level of community can claim a ‘disaggregated 

citizenship’: 

Disaggregated citizenship permits individuals to develop and sustain multiple 
allegiances and networks across nation-state boundaries, in inter- as well as 
transnational contexts. Cosmopolitanism, the concern for the world as if it were 
one’s polis, is furthered by such multiple, overlapping allegiances which are 
sustained across communities of language, ethnicity, religion, and nationality.214 

While this approach make sense in many contexts, it does not explain how people have enjoyed 

human rights in practice without necessarily having membership at any level of disaggregated 

citizenship. Even when they do not form a special community, stateless persons have enjoyed 

some rights such as the rights to legal residence, to travel and to work.215 This fact requires more 

explanation than post-national or disaggregated citizenship. At the same time, it has been observed 

that citizenship not only is unnecessary for protecting rights but in some situations could make no 

difference.216 This leads us to the third approach to the ‘right to have rights’. 

This third approach challenges the need for citizenship as a prerequisite for the enjoyment of 

rights. This approach is similar to Benhabib’s in its rejection of the correlation between rights and 

nationality, but it differs from Benhabib’s in that it does not attempt to associate rights with other 

forms of citizenships. Brad K. Blitz, for example, in his essay, ‘The State and the Stateless: The 
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Legacy of Hannah Arendt Reconsidered’, while appreciating Arendt’s contribution to the field, 

asserted that  

[H]er work is situated in a particular European context and therefore warrants a 
critical rereading when considering its application today. Statelessness in the 
twenty-first century is both more varied and more nuanced than we find in Arendt's 
writings, but there may still be something to glean from them.217 

Blitz, in particular, challenged Arendt’s belief that ‘statelessness is synonymous with a condition 

of rightlessness’,218 which he contended is at odds with the view of UNHCR, which has 

consistently maintained that stateless people enjoy human rights and that it is the aim of the 1954 

Convention to recognise the stateless and their rights.219 Drawing on current empirical studies in a 

comprehensive, comparative work on how citizenship and statelessness impact rights,220 Blitz 

concluded that although citizenship is often needed to access additional rights, lack of citizenship 

does not always lead to rightlessness to the extent Arendt claimed.221 These empirical studies were 

conducted in Statelessness and Citizenship: A Comparative Study on the Benefits of Nationality;222 this book 

studied the relation between rights and citizenship from a legal perspective223 and conducted 

studies on cases of statelessness in Bangladesh224, Estonia,225 Kenya,226 the Arabian Gulf States,227 

Mauritania,228 Slovenia,229 Sri Lanka,230 and Ukraine.231 

                                                           
217 Brad Blitz, ‘The State and the Stateless: The Legacy of Hannah Arendt Reconsidered’ (n 139) 82. 
218 ibid 70. 
219 ibid. 
220 ibid; Blitz, Statelessness Citizsh. A Comp. Study Benefits Natly. (n 216) 203–206. 
221 Blitz, ‘The State and the Stateless: The Legacy of Hannah Arendt Reconsidered’ (n 139). 
222 Blitz, Statelessness Citizsh. A Comp. Study Benefits Natly. (n 216). 
223 Van Waas, ‘Nationality and Rights’ (n 197). 
224 Katherine Southwick, ‘The Urdu- Speakers of Bangladesh: An Unfinished Story of Enforcing Citizenship Rights’ 
in Brad K Mauree Lynch Blitz (ed), Statelessness and Citizenship: A Comparative Study on the Benefits of Naitonality (Edward 
Elgar Publishing 2011). 
225 Raivo Vetik, ‘Statelessness, Citizenship and Belonging in Estonia’ in Brad K.Maureen Lynch Blitz (ed), Statelessness 
and Citizenship: A Comparative Study on the Benefits of Naitonality (Edward Elgar Publishing 2011). 
226 Abraham Korir Sing’ Oei, ‘Citizenship in Kenya: The Nubian Case’ in Maureen Lynch Brad K. Blitz (ed), Statelessness 
and Citizenship: A Comparative Study on the Benefits of Nationality (Edward Elgar Publishing 2011). 
227 Abbas Shiblak, ‘Arabia’ s Bidoon’ in Brad K.Maureen Lynch Blitz (ed), Statelessness and Citizenship: A Comparative 
Study on the Benefits of Naitonality (Edward Elgar Publishing 2011). 
228 Julia Harrington Reddy, ‘Mauritania: Citizenship Lost and Found’ in Brad K.Maureen Lynch Blitz (ed), Statelessness 
and Citizenship: A Comparative Study on the Benefits of Naitonality (Edward Elgar Publishing 2011). 
229 Jelka Zorn, ‘From Erased and Excluded to Active Participants in Slovenia’ in Brad K Mauree Lynch Blitz (ed), 
Statelessness and Citizenship: A Comparative Study on the Benefits of Naitonality (Edward Elgar Publishing 2011). 
230 From statelessness to citizenship: Up-country Tamils in Sri Lanka, ‘From Statelessness to Citizenship: Up- Country 
Tamils in Sri Lanka’ in Brad K Mauree Lynch Blitz (ed), Statelessness and Citizenship: A Comparative Study on the Benefits of 
Naitonality (Edward Elgar Publishing 2011). 
231 Rustem Ablyatifov, ‘Citizenship Reform and Challenges for the Crimean Tatars in Ukraine’ in Brad K Mauree 
Lynch Blitz (ed), Statelessness and Citizenship: A Comparative Study on the Benefits of Naitonality (Edward Elgar Publishing 
2011). 



 63 
 

This comprehensive work studied the extent to which the acquisition of citizenship has improved 

the rights of the stateless in many areas, including freedom of movement, labour, and housing. 

Unsurprisingly, the findings vary in each case.232  Nevertheless, the researchers involved in this 

study, while acknowledging the limitations in their investigations, were able to reach interesting 

conclusions.233 Although they did find that in general, regaining citizenship improved the 

conditions of the stateless, they found that the results of their studies cast doubt on whether there 

is always a correlation between citizenship and rights. Blitz argued that the benefit of citizenship 

is over-stated;234 in some states such as Kenya, for instance, citizenship ‘had not improved the 

access to housing rights, sanitation, water, or education.’235 In Sri Lanka, citizenship also did not 

affect access, for example, to social and financial capital.236 Blitz concluded that in contrast to 

Arendt’s belief on nationality and rights, and 

Irrespective of trends in international law, the granting of citizenship itself is not 
sufficient to ensure the protection of human rights and to act as a unifying force 
for social integration. Indeed, the findings of this research study call into question 
some of the claims made by cosmopolitan scholars – most of whose work is based 
on European investigations and studies from advanced economies – over the 
potency of citizenship. The ending of direct discrimination on the basis of 
nationality does not undo structural effects or other modes of discrimination. 
Fragmentation and division occur both before and after the granting of citizenship. 
Hence, there is a need for both better historically informed studies and micro-level 
investigations of the way in which repression and the denial of human rights affects 
individuals on the ground.237 

Informed by these observations, Blitz and other scholars of statelessness have considered 

frameworks other than nationality to ensure that the stateless are protected. These new 

developments in the literature have helped to reshape thinking about statelessness and cast doubt 

on the long-adopted theory that statelessness equals rightlessness. Details of these approaches are 

presented in the following sections. 

2.2.1.3. Statelessness and recognition approaches   

Citizenship and rights have been approached through different theoretical frameworks in various 

bodies of literature. Not all these theoretical approaches have been concentrated on the direct 

impact of citizenship on statelessness. In the preceding section, the focus of discussion was on the 

                                                           
232 Katia Bianchini, ‘A Comparative Analysis of Statelessness Determination Procedures in 10 EU States’ (2017) 1 
International Journal of Refugee Law Volume 42, 196–206. 
233 Blitz, Statelessness Citizsh. A Comp. Study Benefits Natly. (n 216). 
234 ibid 100. 
235 Blitz, ‘The State and the Stateless: The Legacy of Hannah Arendt Reconsidered’ (n 139) 78. 
236 ibid. 
237 Blitz, Statelessness Citizsh. A Comp. Study Benefits Natly. (n 216) 204. 



 64 
 

relation between citizenship and non-citizenship in general; this section is focused on recent related 

theories that put statelessness at the centre of their investigations. These approaches tend to 

criticise the system of political membership which puts the stateless in a precarious situation and 

they attempt to find ways of protecting the stateless that are not necessarily based on citizenship. 

These approaches will be presented in this section, which will be followed by another section in 

which they and their relation to this thesis are discussed more thoroughly.  

In addition to the fact that Arendt's view on rights and statelessness is not particularly relevant to 

today's statelessness, Arendt did not offer solutions to statelessness. Her pessimistic critique of the 

condition of the rightless has not helped to identify a remedy for the impacts of statelessness. 

Given that statelessness is a permanent feature under the current system of citizenship,238 

advocating for nationality as the sole solution to rightlessness (as Arendt suggests) while there are 

other possible pathways to rights would indirectly exclude the stateless, who would continue to be 

treated as outsiders until they are naturalised.   

In line with this development, there has been a slow but noticeable trend in the literature to 

challenge the notion that statelessness is a problem, and instead approach it as a reality that should 

be recognised and addressed without seeking to change it. Taking into account that statelessness 

today is better regulated at the international level than it was when the phenomenon was first 

observed,239 Kelly Staples reluctantly and carefully considered the idea of ‘normalising the situation 

of stateless persons’240 and working towards a level of recognition of statelessness in some states 

and contexts where ‘the relevant processes include legal protections against arbitrariness and 

discrimination’.241 In Retheorising Statelessness, Staples expressed caution, for while she believes that 

the international framework has developed, she has doubts about how robust the international 

system can be in strengthening recognition of statelessness.  

Phillip Cole, however, took a bolder position. Cole believed that the current theoretical stance on 

statelessness (i.e. that statelessness is a problem, and the stateless are outsiders) is contributing to 

the problem.242 To Cole, the stateless have been seen as outsiders, leftovers from the international 

system or ‘residue’. Because statelessness is thought of it in this way, the focus has been on 
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reforming the system so that it includes the excluded (the stateless). The risk of taking this ‘residual 

approach’ to statelessness (as Cole terms it)243 is that it inevitably renders those stateless who 

cannot be included for whatever reason as outsiders. Instead, we should take a ‘structural 

approach’244 to understanding statelessness in which statelessness is normalised; rather than view 

the stateless as the problem, we should think of the system of political membership and the 

international political order as problems that cause the exclusion of the stateless.245 In other words, 

instead of correcting the status of the stateless, the current political membership system should be 

restructured so that it considers the stateless as insiders rather than outsiders.246 By normalising 

statelessness, Cole argued, the citizenship system will no longer be so significant.  

Although these endeavours to re-theorise statelessness offer more abstract views than realistic 

theories from which practical solutions may emerge, they have made significant contributions to 

understanding statelessness and have begun to shift the literature gradually from viewing 

citizenship as the sole solution to statelessness towards developing creative ways to recognise and 

include the stateless. However, if this structural approach to statelessness is accepted, there should 

be proposals for practical and safe channels to recognise and include the stateless. Blitz247 and 

Katja Swider248 have offered proposals with this respect.  

Blitz is aligned with Cole in viewing statelessness as a ‘structural problem’ to which we should look 

for various solutions, of which nationality is only one.249 Blitz argued that correcting the inequalities 

that the stateless face and including them within the state could be achieved by ‘working with 

development agencies and donor governments to treat the stateless as a specific category of 

beneficiaries in the hope that in so doing, they remedy some of the effects of discrimination and 

disempowerment’.250 Thus, while Cole sought to normalise statelessness through extreme 

reformation of the theory of political membership, Blitz aimed to find practical ways to reduce the 

gap between the stateless and the citizenry by strengthening development schemes.251 Blitz’s focus 

on development is derived from his proposition that having citizenship can be of no help when 

state development programs are inefficient.252 However, it is not enough to emphasise 

development as a way to correct the inequalities faced by the stateless. If we are to adopt the 
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structural approach to statelessness, more must be done than simply expanding developmental 

schemes to include the stateless. The structural approach stems from radical liberal political 

philosophy, according to which the stateless should be seen as insiders and not as potential 

recipients of welfare benefits. Therefore, in contrast to Blitz’s development and welfare solution, 

Katja Swider calls for a rights-based approach to statelessness which empowers stateless people 

and allows them to enjoy their rights as much as possible.253 

A rights-based approach is a concept often used in development.254 In context of statelessness, a 

rights-based approach is defined by Swider as ‘an approach that aims specifically at empowering 

persons affected by the policies by means of legal rights.’255 The emphasis of this approach ‘on 

rights, as opposed to needs, charity, or objective welfare indicators, leads to shifts in the power-

balance between policy-makers and the affected persons, as affected persons become empowered 

through the rights-based policy to choose whether, when and how to invoke their rights, often in 

the context of claims against the policy makers.’256 Thus, this approach respects the rights of 

stateless individuals to make their own decisions about when and how they access their rights or 

nationality, instead of imposing the nationality solution on them.257  

Swider argued that current policies towards statelessness are at odds with the rights-based 

approach in that they prioritise quantifiable reduction of statelessness over the protection of 

stateless people.258 Swider explained that this approach may be tempting for policy makers for a 

number of reasons; one of which is that alternatives to the rights-based approach are often 

quantifiable and measurable, as they target specific needs.259 By contrast, it is impractical to assess 

the outcome and success of the rights-based approach, as rights-based policies ‘embrace the variety 

of goals that affected individuals may set for themselves, and aim to provide those individuals with 

legal tools and mechanisms to better be able to achieve personal goals’.260 A rights-based approach 
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does not discourage charitable and development schemes, but it requires awareness of the power 

and rights of the individual.261   

Swider asserted that addressing statelessness by making legal rights and choices available to the 

stateless should be the way to solve statelessness. Swider emphasised that such legal rights should 

not be imposed on the stateless, but, as the rights-based approach requires, these rights should be 

made available to the stateless, but it should be left to the stateless to decide when and how to 

invoke them. Thus, even identification programs and SDPs should not be mandatory, Swider 

argues.262 Given that the benefits and disadvantages of recognising statelessness vary depending 

on political or legal circumstances, it should be left to the stateless to decide when to be recognised 

as such.263 Not only should the stateless decide when to be recognised as stateless, but they also 

should be left to decide whether or not nationality is the best solution for their problem. Imposing 

nationality is not appropriate, as nationality could be not preferred by people in some situations.264 

Swider gave several cases where people did not prefer nationality as it comes with dangerous 

implications. 265 One of such cases was the case of Armenian stateless males who could acquire the 

Armenian nationality easily, but did not prefer to as the Armenian nationality comes with what 

they view as an extremely dangerous army duty.266 

Swider went on to explain that this approach is not inconsistent legally with the fact that nationality 

is a human right, which she interpreted as meaning only that the stateless should not be deprived 

of the right to access nationality; in other words, it does not mean that the state must impose this 

right on the stateless.267 Thus, in Swider’s view, to insist on nationality as a solution to statelessness 

not only diverts attention from developing policies that protect the stateless; in certain 

circumstances, it can be dangerous for stateless people, or simply not the option they prefer. A 

rights-based approach, as advocated by Swider, even allows nationals to choose to become 

voluntarily stateless. Human rights should be expanded so that there is less need for nationality.  
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This approach is consistent with the structural approach to statelessness in that they both advocate 

changing the current order to include everyone and to ensure that everyone enjoys more rights 

without the need for a nationality. Swider is in line with those who view statelessness as a structural 

problem and do not believe that nationality should be the only gateway to rights. However, unlike 

Cole, who calls for outright rejection of political membership theory by virtually eliminating the 

idea of nationality, Swider’s rights-based approach is more to do with expanding rights for 

everyone and giving everyone choices regarding their nationality status than it is about eliminating 

the idea of nationality altogether.  

2.2.1.4. Conclusion: Towards a balanced approach on nationality and rights  

This section has charted the shift in the literature on rights and nationality from adopting the 

notion that nationality is a prerequisite for rights to doubting the essentiality of nationality in 

protecting rights. Since the Second World War and its impact on the Jews in Europe, statelessness 

has been conceived in the literature as a condition of rightlessness. However, when this theory has 

been tested in recent research on current practice, the results have shown that, while lack of 

nationality often causes a level of rightlessness, there have been cases where citizenship was not 

essential to securing rights.268 Moreover, citizenship sometimes incurs unfavourable and unfair 

duties that makes it the wrong option for some stateless people.269 In fact, now ‘refugees often 

claim statelessness in order to avoid being deported’ to their country that they hold its 

citizenship.270 These findings not only cast doubt on the correlation between nationality and rights, 

but also have caused some specialists to lose interest in nationality as a solution to the condition 

of the stateless. Hence, calls for theoretical and practical alternatives to nationality as a solution 

have emerged (e.g. normalising statelessness through recognition;271 a residual approach to 

statelessness;272 solving statelessness through development programs;273 and a rights-based 

approach to statelessness).274  

A rights-based approach to statelessness, as proposed by Swider,275is the most relevant to this 

thesis in that it is based on the premises that (1) there should be solutions available to the stateless 
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other than nationality (2) and solutions to statelessness, whether through nationality or SDPs, 

should not be imposed on the stateless.  This thesis shares these premises.  

However, while the argument that rights should be expanded so that nationality is not the only 

means of securing rights is persuasive, Swider’s approach to some extent seems to underestimate 

or to undermine the significance of nationality.276 In his most comprehensive study to date on the 

benefit of citizenship, Statelessness and Citizenship: A Comparative Study on The Benefits of 

Citizenship, Blitz relied on only a limited case studies to support his preliminary argument that 

citizenship is not always beneficial.277Likewise, Swider used a small number of cases to argue that 

citizenship can even be harmful to some stateless people.  Although it may be true that some 

stateless people involved in the cases Swider cited did not benefit from citizenship or that 

citizenship could cause some harm to them, it is quite evident that the importance of citizenship 

globally cannot be generalised from such a small number of cases. Citizenship was and still is the 

gateway to many rights, especially political rights. To challenge the assertion of the international 

community and of the relevant literature on this evident and well-known fact, far more 

comprehensive research should be conducted than that of Blitz and Swider.  

Unlike Swider’s work, this thesis does not in any way underestimate or aspire to undermine the 

role of nationality in securing rights. Instead, it argues that nationality is the ideal mechanism 

through which to address statelessness, but under the current global political system and taking 

into account the limited interest governments have in granting the stateless nationality, it is more 

practical to find solutions that legally empower the stateless while they wait to be naturalised. This 

is a balanced approach in that it does not rely only on citizenship to guarantee rights but also it 

does not take too lightly the necessity of nationality to ensure further rights for the stateless. Also, 

this balanced approach does not necessarily go against the other approaches to solving 

statelessness mentioned above. It would neither hinder measures of naturalisation nor would it 

obstruct solutions that do not rely on nationality to solve statelessness. As argued throughout this 

thesis, a robust international system for the registration of the stateless could be not only the best 

means of reducing the gaps between citizens and the stateless but also a first step towards securing 

citizenship for some stateless populations.  

Having made the case for this balanced approach, the next section will discuss theories and views 

regarding how and why the proposed system should be manufactured as a pragmatic solution. 
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2.2.2. Theoretical understanding of states’ responses to statelessness: Towards a 

pragmatic approach to statelessness  

Following the discussion in the previous section on the extent to which statelessness should be 

recognised or normalised, this section proceeds to discuss theoretical approaches as to how the 

balanced approach proposed in the preceding section should be advocated for. This section argues 

that in order to be successful, this balanced approach should be advocated for as a pragmatic 

system in that it should give some concessions to states; otherwise, states would not be expected 

to recognise this system just as they have not been willing to end statelessness. This argument is 

developed below.  

The phenomenon of statelessness has existed for more than a century. It has been encountered 

internationally through different measures which have not been successful in reducing it. In 2014, 

UNHCR launched the Global Action Plan to End Statelessness by 2024, which has been the most 

dedicated scheme taken by UNHCR to end statelessness. For reasons explored in Chapter 4, it 

could be safely said that the goal of ending statelessness by 2024 is unreasonable. Solving 

statelessness by pushing for naturalisation, although the most preferable solution, is in practice 

extremely difficult under the current international and political system. As discussed in the 

previous section, statelessness could be combatted by insisting on nationality as the sole solution 

to statelessness and working at the international and national levels to implement it, by changing 

dramatically the international political membership norms, or through development schemes. 

However, a major issue with all these solutions is that a dramatic change in the status quo would 

be required, the success and feasibility of which are questionable to say the least. Thus, the problem 

with which this thesis is concerned is that millions of stateless people now live in a predicament 

without effective international mechanisms or policies to guarantee their protection. It would be 

neither reasonable nor practical to expect the stateless to wait in limbo until the international 

community reforms naturalisation practices or adopts any other mechanism which would help 

include the stateless.  

For these reasons, in 1944, Paul Weis stated: ‘In attempting to suggest remedies for the problem 

of statelessness, we must bear in mind that optimum suggestions are not likely to lead to practical 

results.’278 What Weis argued over 70 years ago applies almost exactly today. There is no reason to 

believe that optimum measures to tackle statelessness would work today any more than they did 

in 1944. In making the case for a pragmatic approach to statelessness, it is appropriate to point out 
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here a major reason for the belief that such optimum solutions are not expected to succeed today. 

There is a peculiar issue in statelessness which has an enormous impact on states’ compliance with 

their international obligations towards the stateless. Of course, the response of states to the issue 

of statelessness cannot be reduced to one factor for the fact that statelessness has emerged as a 

result of different political, legal and other causes. However, statelessness has a unique feature 

which makes solving it even more complicated than other human rights issues, which is that 

statelessness remains to a large extent an invisible problem.279 Many other human rights issues are 

known publicly to a higher degree, which puts states under pressure to remedy them. For example, 

the refugee crises are usually known and reported. In contrast, statelessness is still an issue whose 

large scale is unknown, and therefore states are not under as much pressure to solve it as is 

proportionate to the scale of the problem. Again, this is not the only factor which makes states 

unwilling to take statelessness seriously; in fact, there are cases where statelessness is well known 

and documented and nevertheless has remained unsolved. However, the issue of invisibility is 

certainly an exacerbating factor, in that it raises the question of why states, as rational actors, would 

burden themselves with tackling a problem (statelessness) of which the public is largely unaware. 

This is a very relevant question that should be considered when attempting to address statelessness. 

A large part of the answer lies with rational choice theory of compliance, which is discussed below. 

2.2.2.1. Statelessness and rational choice theory of compliance   

Theories of compliance with international law in general and human rights law in particular have 

been developed in the disciplines of legal scholarship and international relations. International 

relations theorists have offered more sophisticated explanations for states’ behaviours in respect 

of international law, which have contributed to the legal literature on compliance.280 Because 

international human rights obligations are unique in that they are based on maintaining principles 

rather than serving states’ interests (unlike economic agreements), human rights-specific 

compliance theory has been taken into consideration lately by legal scholars.281 Compliance 

theories in the context of human rights and international law in general are best classified by 

Geisinge and Stein, who grouped them into two major categories. The common notion of those 

in the first approach is ‘that external norms have some effect on state action’282 (e.g. transnational 
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legal theory and acculturation). Sceptical the influence of external and international pressure, the 

second approach ‘envision[s] states as rational actors seeking to maximize stable and pre-existing 

preferences’.283 In contrast to the first approach, the incentive to comply according to the second 

approach always comes from internal motivations.284  

Influenced by various ideological, political or philosophical tendencies, international relations and 

legal scholars often adopt one or the other of these theoretical understandings of state compliance 

and assume that they apply to all cases of compliance. However, these theories should not be 

considered mutually exclusive; rather, it is more helpful to view each of them as a valuable 

theoretical framework which can contribute to our understanding of different cases and make use 

of them all. Depending on their circumstances, states may comply out of fear of economic 

sanctions, in response to domestic pressures, to preserve their reputation, or due to other factors 

or a combination of factors.285 As a consequence, while this thesis will argue that rational choice 

theory to a large extent explains states’ lack of will to solve statelessness, it does not generalise this 

theory to other compliance affairs nor does it ignore the relevance of other factors. However, the 

way in which states have dealt with implementing the rights of stateless people for almost a century 

now demonstrates how their treatment of the stateless has been influenced heavily, but not 

exclusively, by self-interest. Such interests and their relation to states’ behaviour could be largely 

explained by rational choice theory of compliance. Before elaborating on the importance of this 

theory in explaining states’ behaviours regarding statelessness, it is appropriate to explain rational 

choice as a compliance theory. 

Rational choice theory, in its basic form, assumes that individual states ‘select actions so as to 

maximize their utility’.286 In their treatment of their international obligations, states seek to 

maintain or attain their own interests, irrespective of whether or not their action is appropriate. 

Thus, a state’s (non)compliance could be explained and predicted if it is possible to understand 

what it believes will benefit it. States thus ‘only enter into agreements that become the embodiment 

of international norms when the subsequent cooperative benefit engenders a greater gain than the 

cost of those obligations’.287 In accordance with this rational view, states may not enter or comply 
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with international agreements to protect the stateless when it is costly to do so and no benefits are 

expected to be gained.  

Rational choice approaches contrasts with various other theories which explain and predict the 

(non)compliance of states on the basis of other factors. For instance, constructivism (a theory 

often used by scholars of international relations to rebut rational choice theory288) argues ‘that 

repeated interactions, argumentation, and exposure to norms characterize and construct state 

practice’.289 Thus, according to constructivism, it is not only the interest in maximising benefits 

that defines and motivates the behaviour of states, but the complex combinations of social, 

cultural, and other normative factors that inform states behaviours. Accordingly, a state may grant 

citizenship to stateless people not because it expects to gain something in return, but because it 

finds itself in normative constructive situations that conditions it to do so. States, then, act based 

on the ‘logic of appropriateness’, while in accordance with rational choice states act based on the 

‘logic of consequences’.290   

Unlike in the case of many other international obligations, in most situations, states do not seem 

to have enough rational reasons to address statelessness. To elucidate this point, the important 

role of rationalism in international obligations and in human rights should be explained. In many 

areas, international obligations are expected to be honoured by states because it is in the interest 

of other affected states to put pressure on violating states to comply with their obligations.291 For 

example, when a state threatens the security of another state, the allies of the affected state 

intervene to prevent the violating state from acting on that threat because this act would impact 

the interests of the allied states. Thus, in cases of international security, states may have a clear 

interest in preventing other states from violating the international law related to war.292 Another 

area is international trade: a state may honour its trade agreements with another state because it 

expects the other state to retaliate if it does not.293 Thus, in many cases, the logic of consequences 

explains why states comply with international law. However, in cases of human rights obligations, 

rationalism is a far less clear factor in compliance than it is in other areas (e.g. trade and security);294 

this is because human rights violations often do not affect other states, and therefore other states 
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are not often interested in intervening.295  That does not mean that states do not always care about 

human rights violations occurring in other states;296 states certainly have intervened on different 

occasions to protect people against their governments, as will be seen below. However, while the 

benefits for states in intervening are very obvious in other areas, they are not as obvious in cases 

affecting human rights, and there are limited reasons why states become interested in pressuring 

other states to protect human rights.297   

One reason that states act to prevent international human rights violations in other states is when 

such violations affect citizens of other states. For example, the US has made several interventions 

in other states to protect the rights of its citizens,298 a recent example being when the US placed 

sanctions on Turkey to release Andrew Brunson whose human rights were believed by the US to 

have been violated.299 Similarly, a state will intervene in human rights issues in other states when it 

has some ethnic, religious or other link to the people whose rights are being violated.300 An example 

of this is the pressure placed by Arab nations on Israel for its occupation of the State of Palestine.301 

Sometimes states simply have sympathy towards other populations affected by their governments; 

public opinion in the UK, for example, opposed the slave trade in Congo in the nineteenth and 

therefore the UK government was motivated by this sympathy to act.302 At other times, states 

themselves solve human rights issues within their borders out of concern for their reputation.303 

As previously noted, although these factors and others can lead states to comply with their 

international human rights obligations, they are much weaker than ‘the state’s interest in local 

economic or security matters’.304 

In all the above-mentioned instances where states have intervened to protect human rights in other 

states, the human rights violations were widely known. However, in cases of statelessness, a major 
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issue is the fact that the extent of statelessness is not publicly known for many reasons.305 Again, 

this is not to say that statelessness is a completely invisible problem; clearly statelessness has been 

documented in many parts of the world. However, the invisibility of statelessness could affect the 

information about the stateless by preventing us from knowing about the true size of a stateless 

population, if not about its very existence.306 In both cases, the invisibility of statelessness is an 

obstacle to knowledge about is the scale and scope of the problem.  

To understand the relation between the invisibility of statelessness, rational choice and compliance, 

consider the following hypothetical example. State A has a population of 100,000 stateless people 

to whom state B has strong links and on whose behalf state B would intervene if it knew about 

their plight. However, state B does not have information about the existence and predicament of 

the 100.000 stateless people living in state A, and there are very limited ways through which state 

B can acquire information about these people without assistance from state A; unless state A 

cooperates, state B will not be able to access safely accurate information about this stateless 

population. If State A shares the information, they would be under pressure from state B to solve 

the statelessness of these 100,000 people. Even if state B knows about the problem from other 

sources, they would still be unable to acquire enough information to grasp the scale of the problem 

without the help of state A, as compiling accurate information about these people would require 

taking domestic measures such as conducting SDPs. The question is why would state A share such 

information when doing so would only put it under pressure from state B?  

This question is not as problematic in other cases as it is in case of statelessness, as most other 

cases are by nature more visible. The more important concern here is not how the invisibility of 

statelessness affects our knowledge of its existence as much as it is about how this invisibility 

affects our knowledge of the scale of statelessness. Today, we know that statelessness exists in 

many parts of the world; however, what we do not know is how large the problem is.307 Knowing 

the scale of the problem would improve our chances of solving it.  

Applying a rational choice framework explained above, states are less likely to naturalise a stateless 

population when doing so would not maximise its benefits. By the same token, states are more 

likely to act when they expect some interests in return. For instance, on the basis of findings from 
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a concentrated study on statelessness and compliance theory reported in a work titled ‘Statelessness 

and Roma Communities in the Czech Republic: Competing Theories of State Compliance’,308 

Robyn Linde concluded that both economic and reputational advantages played a pivotal role in 

driving the Czech Republic to amend its citizenship law in 1999 to allow thousands of Roma to 

acquire Czech nationality.309 However, as Linde suggested in this paper, although indications of a 

rational choice factor are clear in cases of statelessness, we cannot claim that it is the only factor 

influencing states’ compliance with their obligations towards the stateless.310  Thus, it is important 

to reiterate the fact that statelessness is complicated, and its causes and conditions vary. 

Nevertheless, the point made here is that in addition to taking the complex conditions of 

statelessness into account, it is always helpful to remember the significance of the rational choice 

factor in statelessness.  

To summarise, rational choice theory suggests that states are unlikely to comply with their 

obligations towards the stateless because they typically have nothing to gain, directly or indirectly, 

from doing so. If this theory is of major importance in the context of statelessness and if we 

consider the fact that states generally have been unwilling to solve statelessness, then the more 

principled and costly the solutions we propose the more they can be expected to fail. If we are 

concerned with solutions that are more likely to work, we need to understand that states, especially 

those with problems, act in most cases according to self-interest. Consequently, we need to offer 

states some concessions and work with them to devise more pragmatic solutions.  

2.2.2.2. A theoretical approach to solving statelessness: Pragmatism  

In light of the above conclusion that statelessness should be tackled through a pragmatic approach 

as ‘optimum’ solutions to statelessness are not likely to work, an explanation of the pragmatic 

position advocated for in this research is explained below. This section will (1) briefly define 

pragmatism in the context of human rights, (2) present recent pragmatic approaches to human 

rights and (3) explain exactly what type of pragmatism is adopted in this thesis and how global 

uniform registration of the stateless is a pragmatic method of helping the stateless.  

Definition of Pragmatism  
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Originally developed by the philosophers Charles Sanders Peirce, William James, and John Dewey, 

pragmatism originated as a philosophical school of thought in the 1870s. 311 Since then it has 

undergone various intellectual developments and the concept has been embraced by scholars in a 

wide range of disciplines, including international relations, 312  politics, 313   and human right, 314 

making it difficult to define. 315  While adherents of the philosophy share common assumptions 

and attitudes316 that have ‘something of a “family resemblance” or spirit’, 317 due to its looseness,318 

pragmatism is not often defined directly, but rather by clarifying the underlying assumptions that 

most pragmatists hold. 319 Not all such pragmatic assumptions are relevant to this research nor are 

all of them relevant to international law and international relations. For example, some of the 

common assumptions held by pragmatists relate to ontological and epistemological debates over 

what constitutes truth or debates more related to the scientific method. 320 

Given that this thesis is concerned only with the notion of pragmatism that is of interest to scholars 

in international relations, political, international law and human rights, it is helpful to borrow the 

definition of pragmatism offered by Michael Eldridge.321 Having studied various early and 

contemporary conceptions of pragmatism, Eldridge developed a ‘generic’ definition of pragmatism 

which defines it as ‘a point of view that values and pays close attention to thinking and action that 

results in reconstructed, beneficial situations’.322 This means that pragmatists are more willing than 

others to accept middle solutions or half measures when ‘standing on principle threatens to achieve 

less’.323 In this sense, ‘pragmatic’ could be seen as a synonym for practical or expedient.324 Although 

this broad definition provides some basis for understanding what pragmatism means in the context 

of advocating for human rights, human rights pragmatism is, like pragmatism generally, accused 
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of being vague,325 while pragmatic human rights activists, their critics contend, rarely explain ‘what 

pragmatism means, or what pragmatic action looks like’.326 

While it is true that pragmatism in general and in a human rights context can be vague, one core 

belief shared by human rights pragmatists that fairly distinguishes them from others can be 

identified: that giving away some human rights (or related) principles is accepted if doing so would 

allow people to enjoy more rights and benefits. This could entail giving away some rights to 

maximise other, more important rights; engaging in immoral acts to avoid worse violations; giving 

concessions to states when necessary to gain better protections for people; or even attempting to 

achieve rights without seeking the legal means of the international human rights regime. This 

approach contrasts sharply with the traditional approach to human rights, which pragmatists 

consider to be too principled.327 This principled approach to human rights refers usually to 

idealistic, moralistic solutions that push for major changes in international law without considering 

how practical and effective they are. While pragmatists are more open to making some form of 

unfavourable concession to states or other actors in order to achieve greater protection of rights 

in practice, principled orthodox advocacy insists on traditional international human rights without 

attempting to compromise with states to achieve a better result, even if it is less than perfect.  

In practice, there still could be disagreement between philosophers in general over what exactly 

distinguishes a principled project from a pragmatic project.328 To avoid such confusion, David 

Kennedy emphasises two points.329 First, to make the case for a pragmatic human rights project, a 

pragmatist needs to calculate the likely costs and benefits, or the ‘distributional consequences 

among individuals or groups’,330 so that an evaluation of which approach is more effective could 

be done and confusion about whether such a project is actually pragmatic could be avoided.331 

Different people assess costs and benefits differently. While some may focus on the economic 

benefits of a human rights project, others may focus more on its political, ethical or psychological 

side. Therefore, ‘we would need to assess, from a more particular point of view, who would win 

and who would lose from a human rights initiative’.332 It should be noted here that pragmatism 
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must be considered in ‘comparative terms’.333 In other words, the success of any pragmatic 

approach should be judged in comparison with other possible alternatives. 

Second, pragmatic evaluation should be applied in a specified context. To be exact, the benefits 

and harms of a human rights project should be tested on a case-by-case basis.334 The benefits of 

abolishing capital punishment, for example, could be more pragmatic in some cases than others, 

depending on how much of a deterrent capital punishment is. Applying these two principles could 

facilitate identification of what constitutes a pragmatic human rights project as opposed to a 

principled one.  

Pragmatic Approaches to Human Rights 

Various scholars have called for pragmatism in human rights,335 including some who have 

proposed specific pragmatic approaches. These scholars have a tendency to ignore international 

human rights law and institutions and as a consequence they are, to varying degrees, sceptical if 

not pessimistic about the role of international human rights law.336 Some of these pragmatic 

approaches to human rights are presented below.  

One such approach was developed by Eric Posner. In his book, The Twilight of Human Rights Law,337 

Posner attempted to prove empirically that international human rights law does not work, in that 

it does not improve people’s well-being and even fails to increase respect for human rights 

values.338 Posner noted that states tend to violate the human rights treaties they have ratified 

because they ratified them in pursuit of various interests which often do not result in real 

compliance.339 Posner observed that the exaggerated proliferation of rights (or what he calls the 

‘hypertrophy of human rights’),340 and also the vagueness of the most of those rights, have a 

negative impact on states’ compliance with human rights law.341 Posner’s account of the historic 

relationship between states and human rights treaties is bold and provoked expected criticism, 

especially with regard to the methodology of his empirical approach, which was seen as selective 

or not as generalisable as Posner claimed.342 That aside, Posner argued that the proliferation of 
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human rights treaties results in rule naiveté,343 the illusion that Western human rights values can be 

reduced to rules and enforced impartially everywhere. On the other hand, Posner contended that 

in many instances, states have shown a genuine interest in providing aid and developmental 

assistance to states that need them.344 

Although improving well-being through economic development is not the main objective of the 

human rights regime, to Posner, it is certainly a significant focus for several reasons. First, he 

asserted that many states with a bad human rights record are poor.345 Such states do not have 

sufficient resources to improve human rights even if they have the will to do so. Providing them 

with foreign aid may help them reallocate resources to support human rights programs amongst 

others. Second and most importantly, Posner believed that improving well-being should be our 

main concern even when it will not improve human rights directly, because, unlike human rights 

in general, improving people’s well-being is achievable. Rather than waste international efforts and 

resources on naïve human rights projects which have been proven not to work, states and 

international entities concerned with improving people’s well-being (which is the ultimate aim of 

the human rights project) should shift their resources to aid and economic developments. Posner 

asserted that focusing on foreign aid and economic development is a more modest and pragmatic 

way to improve people’s well-being than a naïve faith in the international human rights regime.346 

Posner did not explain, however, exactly how development will enhance human rights. His book 

was concerned primarily with proving the ineffectiveness of international human rights regime.347 

Posner’s development proposal aligns to some extent with that of Blitz, who proposed that the 

inequalities the stateless face could be better corrected by working with development agencies and 

donors to improve their living conditions.348 As discussed previously, Blitz argued that this would 

be better for the stateless than even nationality, as the acquisition of nationality does not per se 

guarantee protection of rights or improvement of well-being. Both Posner and Blitz believed that 
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development is more practical or pragmatic. This developmental pragmatic approach may succeed 

in states and regions where the main issue is poverty or the economy, as in the countries to which 

Blitz referred in his study.349 However, when applied to statelessness, this approach does not solve 

the core problem the stateless face: legal existence. Because they are not expected to continue 

indefinitely, developmental programs may help other classes of people who may need economic 

aid to stand up again and rely on themselves, but not stateless people who find themselves deprived 

of the right to be legally existent, not just economically supported. The stateless must be legally 

recognised so that they can enjoy their rights as prescribed by the 1954 Convention.  

Another pragmatic approach to human rights has been proposed by Emilie Hafner-Burton.350 

Although she shares Posner’s scepticism about the role of international human rights law, she is 

not as anti-legalistic. Also, unlike Posner, her book, Making Human Rights a Reality,351 is more 

focused, as its title indicates. In this also provocative book, she proposes a ‘stewardship strategy’352 

through which powerful states (steward states) that have a national interest in protecting human 

rights in other nations should enforce those rights. In such cases, these states would be interested 

and able to prevent human rights violations and therefore would be more effective in doing so 

than international human rights law and institutions. This would not, of course, solve human rights 

issues everywhere, as ‘steward states’ would not be expected to have a self-interest in protecting 

all human beings everywhere.353 But it would be possible to engage in human rights ‘triage’,354 

which ‘requires choosing where power and law, working in tandem, can achieve results’.355  

This view is linked to the author’s belief that human rights should not be further expanded. To 

Hafner-Burton, being pragmatic ‘means using legal tools when they are capable of supporting 

human rights promotion’.356 However, this controversial strategy, even if accepted, would not be 

suitable in many cases of statelessness and, more significantly, might even be dangerous for the 

stateless. Stateless people are in a very vulnerable position and lack legal power to challenge their 

governments. It would be risky to threaten states to protect stateless people’s rights when they 

have absolute power to hide and silence them. If the objective is a practical solution, the only 

option is to encourage states to cooperate in this matter, even if that involves giving them some 
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concessions. Considering these and other such sensitive cases, Jack Snyder and Leslie Vinjamuri 

proposed a different pragmatic approach to human rights. 

Unlike Posner, Snyder and Vinjamuri, in ‘Trials and Errors: Principle and Pragmatism in Strategies 

of International Justice’,357 contended that traditional principled human rights advocacy has been 

relatively successful in some respects and on some occasions. However, they argued that this 

principled approach is not practical or effective and may risk causing more atrocities and violations 

than it would prevent if this human rights regime is not ‘implemented in a more pragmatic way’.358 

For Snyder and Vinjamuri, the core issue with principled human rights advocacy is that ‘norms 

define a “logic of appropriateness” that plays a central role in shaping the choices and actions that 

constitute a political order’.359 When dealing with actors who violate human rights, however, it 

must be acknowledged that in many circumstances, for the sake of securing a better outcome, it 

will be necessary to engage with them politically or by ‘bargaining rather than by rule following’.360 

In doing so, a ‘logic of consequences’ is applied,361 which, according to Snyder and Vinjamuri, is 

more likely to result in better outcomes and prevent future reoccurrences of human rights 

violations and crimes. 

Pragmatic bargaining may involve giving amnesty to perpetrators, collaborating with unfavourable 

partners, working on compromised deals with governments or even entering into agreements with 

terrorist entities. Examples of successful bargaining given by the authors include US negotiations 

with the Taliban which led to better, although imperfect, results.362 Depending on the power of 

the human rights violators and other factors, pragmatic bargaining can be applied using various 

approaches. Thus, while understanding the significance of the universality of human rights 

standards, Snyder and Vinjamuri stressed the role of localizing the implementation of human 

rights.363 Thus, contrary to principled human rights advocacy, Snyder and Vinjamuri did not favour 

of universalistic or legalistic approaches to implementing human rights.  

Global Registration of the Stateless as a Pragmatic Method  
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These pragmatic strategies have been the subject of scholarly discussion in the literature,364 and 

they could be useful for advocating more effectively for human rights. In terms of their application 

specifically to statelessness, pragmatic bargaining strategy is the most relevant. Regarding the 

vulnerability and the invisibility of the stateless, states should be approached and negotiated with 

in a careful and pragmatic manner to ensure that the stateless are not put in danger. This would 

require responsible international organisations to compromise with governments and engage in 

agreements in which some concessions are given to states for the sake of better and guaranteed 

protection. 

This thesis contends that a global, uniform registration system is a pragmatic solution to the 

problem of statelessness that should be adopted and advocated for. It is pragmatic in a similar way 

as pragmatic bargaining, in that it would engage the international community in negotiations with 

states to reach compromises over the rights of the stateless, as will be explained below. However, 

pragmatic bargaining as proposed by Snyder and Vinjamuri is more localised in that it tackles 

human rights violations in a country-specific manner, as bargaining with each state would involve 

different conditions. Localisation of pragmatic projects of human rights is compatible with 

Kennedy’s suggestion that a one-size-fits-all practise ‘underrecognizes and reduces the instance 

and possibility for particularity and variation’.365 A global uniform registration system would be 

localised only in the sense that it would be applied in some states more than others, depending on 

the conditions of the state in question. It is not, however, as localised as Synder and Vinajamuri 

proposed; rather, it is designed to be offered to all relevant states as a single, internationally 

supervised package. The more internationalised nature of this system is preferable for several 

reasons. First, because the stateless are supposed to be under the direct protection of the UN,366 

they should be under the supervision of the UN in some way. This is the reason that statelessness 

historically has been deemed by the international community to be ‘an intractable characteristic of 

this “age of extremes,” […] that [can] only be resolved by supranational institutions […] and could 

only be resolved by means of international politics, and specifically, international negotiations and 

treaties’.367 Second, as explained in Chapter 5 of this thesis, the documents issued by states to the 

stateless should be unified; to ensure uniformity, an international organisation such UNHCR 

                                                           
364 See Dancy (n 314); Dustin Sharp, ‘Pragmatism and Multidimensionality in Human Rights Advocacy’ (2018) 40 
Human Rights Quarterly 499. 
365 Kennedy, ‘International Human Rights Movement: Part of the Problem?’ (n 329) 111. 
366 Report of the International Law Commission Covering the Work of Its Fifth Session, 1 June-14 August 1953. UN 
Docs A/CN.4/76; Paul Weis, ‘The Convention Relating to the Status of Stateless Persons’ (1961) 10 International 
and Comparative Law Quarterly 255, 1085. 
367 Miriam Rürup, ‘Lives in Limbo: Statelessness After Two World Wars (2011) 49 Bulletin of the German Historical 
Institute 113, 115. 
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should guide states in this matter. Proper documentation is needed not just in a specific country, 

but in all countries. Third, unlike the examples given by Snyder and Vinjamuri of political 

bargaining, which demands localised and customised attention, the registration system proposed 

here is more a technical program which should not differ greatly from one state to another.  

As previously noted, some scholars have challenged human rights pragmatists on the grounds that 

they are not clear about what they mean by pragmatism and whether their approach really differs 

from the traditional or principled approach.368 While this critique has some merit, in the case of 

statelessness, the global uniform system of registering the stateless proposed here is obviously 

pragmatic in several ways. First, the current international approach to statelessness could be safely 

described as principled in that it insists on the perfect solution (naturalisation), although it is 

indisputable that this approach has not worked in protecting the rights of the stateless. In contrast, 

global uniform registration of the stateless prioritises proper documentation and a level of 

protection over naturalisation as a practical temporary measure, at least until the nationality of the 

stateless is resolved. Furthermore, this registration system accepts a middle solution (i.e. providing 

the stateless their rights as prescribed in the 1954 Convention) that is considered to be more 

workable than the ideal solution (naturalisation). The main benefit of this system is protection, 

while the main, anticipated cost is the delay in the naturalisation of some stateless people; whether 

this benefit outweighs the cost of delay in naturalisation depends on the context in question. As a 

result, while this system should be implemented in some states, it should not be implemented in 

other states where naturalisation is more feasible. Second, this system is also pragmatic in the way 

it operates. Chapter 6 sets out practical legal and institutional grounds on which this system should 

be built; these principles are practical in the sense that they do not place a heavy burden on states.  

Finally, it should be noted that this system is only pragmatic in a comparative sense. While it may 

face practical and political obstacles in some cases, the argument of this thesis is that this system 

is more pragmatic than the status quo. To support this argument, Chapter 3 illustrates the benefits 

of registration; Chapter 4 explains the costs of relying solely on ending statelessness without taking 

protective measures.  

 

2.3. Summary  

                                                           
368 Dancy (n 316); Sharp (n 364). 
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Various ideas, notions, and theories have been discussed in this chapter. It is therefore helpful to 

summarise the conclusions of the chapter to highlight the relation between them. This chapter set 

out to accomplish three tasks. The first was to examine the idea and literature of intentional 

registration of the stateless. It considered three proposed international systems of registration for 

the stateless (i.e. global registration, European registration and international registration of stateless 

climate refugees) and explained how they differ from the system proposed in this thesis. The 

second task of this chapter was to discuss theories on the relation or correlation between 

statelessness and nationality which could inform or guide the international registration of the 

stateless; having done so, this chapter argued that while nationality still matters, the stateless could 

be protected through other means, such as registration. Finally, because it has been noted that 

states have not been willing to solve statelessness, the third task of this chapter was to discuss 

theories related to why states did not solve statelessness and what can be done to compel states to 

cooperate on this matter; it concludes that adopting a pragmatic approach to solving statelessness 

could be more attractive to states than adopting a principled approach. Global uniform registration 

of the stateless is, this thesis argued, such a pragmatic approach.  
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Chapter 3:  The History of International Registration 

of the Stateless 

 

3.1. Introduction     

The first two chapters of this thesis presented the proposed global uniform registration system as 

well as the theoretical approach informing that system. Paving the way for further discussion 

subsequently, this chapter surveys the history of the international registration systems used to 

register and document the stateless under the League of Nations and the UN and draws lessons 

from them to inform future international registration systems. Most previous systems, however, 

did not specifically target the stateless; they were designed to register refugees, among whom were 

large stateless populations. Examination of these international registration regimes indicates that 

the approach adopted by the League of Nations, which focused on registering the stateless and 

refugees, was relatively successful in the specific sense of securing a legal identity for (stateless) 

refugees and was more pragmatic in solving statelessness than the approach adopted by the UN, 

which sought optimum solutions to statelessness, including ending or reducing statelessness.  

After explaining the relation between the conditions of statelessness and refugeehood, this chapter 

surveys the international organisations that have conducted registration schemes which included 

the stateless from the League of Nations’ period until today. Having described the role of refugee 

organisations in registration programs under the UN and the League of Nations, comments will 

follow on what lessons can be learned from their registration experiences and to what extent these 

lessons support the argument and proposal presented in this thesis. 

 

3.2. Refugeehood versus Statelessness and Registration  

Before analysing the international refugee registration systems that have included the stateless, it 

is relevant to briefly review the relation between the status of refugees and the status of the stateless 

and how this relation led to their being registered under one system. As noted in Chapter 1, Article 

1 of the 1954 Convention defines a stateless person as someone who is ‘not considered as a 

national by any state under the operation of its law’.1 The universal definition of a refugee is 

                                                           
1 UN General Assembly (UNGA), Convention Relating to the Status of Stateless Persons (adopted 28 September 
1954, entered into force 6 June 1960).  
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contained in Article 1(A)(2) of the 1951 Convention, as amended by its 1967 Protocol, which reads 

as follows:  

[Someone who,] owing to well-founded fear of being persecuted for reasons of 
race, religion, nationality, membership of a particular social group or political 
opinion, is outside the country of his nationality and is unable or, owing to such 
fear, is unwilling to avail himself of the protection of that country; or who, not 
having a nationality and being outside the country of his former habitual residence, 
is unable or, owing to such fear, is unwilling to return to it.2 

Thus, the fundamental feature of the condition of statelessness is the lack of nationality whereas 

the main component in the definition of refugees is the lack of state protection. However, because 

the lack of nationality often results in lack of protection, both the stateless and refugees often share 

the same lack of protection issue. Also, many refugees in the interwar period were actually 

stateless.3 Thus, the conditions of refugeehood and statelessness were addressed together in the 

past, especially in the 1920s.4 In the late 1930s, the distinction between the two conditions became 

a matter of discussion.5 In 1939, for example, Sir John Hope Simpson maintained that ‘[n]ot all 

stateless people are refugees, nor are all refugees technically stateless…[s]tatelessness is not the 

essential quality of a refugee, though many refugees are in fact stateless people’.6 The two concepts 

were also discussed in 1949 by the UN Ad Hoc Committee on Refugees and Stateless Persons,7 

which sought to clarify the differences between them. After the conclusion of the 1954 

Convention, which provided the first universal legal definition of the stateless, the difference 

between statelessness and refugeehood was settled. 

As will be seen in this chapter, one of the measures taken by the international community to ensure 

that refugees and displaced people are treated fairly is registration and documentation. Registration 

has been used by or with the assistance of the League of Nations and United Nations to identify 

(stateless) refugee populations,8 to facilitate and secure their movement and to guarantee that they 

receive the necessary legal documentation and assistance.9 The registration of refugees is clearly 

                                                           
2 UN Treaty collection, ‘The 1951 Convention and Its 1967 Protocol’. 
3 Claudena Skran, ‘Historical Development of International Refugee Law’ in Andreas Zimmermann; Jonas Dörschner; 
Felix Machts (ed), The 1951 Convention Relating to The Status of Refugees and its 1967 Protocol: A Commentary 
(OUP 2011) 10. 
4 ibid. 
5 ibid 10; John Hope Simpson, The Refugee Problem: Report of A Survey (OUP 1939) 231; 232. 
6 Simpson (n 5) 232. 
7 UN Ad Hoc Committee on Refugees and Stateless Persons, ‘A Study of Statelessness, United Nations, August 1949, 
Lake Success - New York’ (1 August 1949) E/1112; E/1112/Add.1 <www.refworld.org/docid/3ae68c2d0.html> 
accessed 19 July 2019. 
8 Skran (n 3) 7. 
9 ibid; UN High Commissioner for Refugees (UNHCR), ‘Registration’ (Protection) 
<www.unhcr.org/uk/registration.html> accessed 19 July 2019. 
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relevant to stateless people10 as in some scenarios, refugees can be stateless and the stateless can 

be refugees. Consequently, registration of refugees in many situations has included the stateless. 

In situ stateless people (which is a fundamental concern of this thesis), however, have never been 

registered under the supervision of an international organisation.11 

 

3.3.  Registration of Stateless Refugees under the League of Nations 

The League of Nations and the United Nations were established after the First World War and 

the Second World War, respectively. An important task of both organisations was to tackle the 

refugee crises and the displacement of people caused by the wars. Indeed, the history of 

international protection of refugees begins with the League of Nations.12 As demonstrated in this 

chapter, both organisations, their partners and individual states used a form of registration scheme 

to assist refugees in the aftermath of the wars. A substantial proportion of those refugees met the 

current international definition of de jure stateless people.13  

The First World War, also known as the Great War, resulted in great loss of life and economic 

destruction.14 Empires and states disappeared in its wake, and new states were created.15 It is 

estimated that at least 10 million people were displaced as a result of this war.16 Such displacements 

affected Belgium, France, Italy, Austria-Hungary, East Prussia, the Russian Empire, Bulgaria, 

Greece, Turkey, Serbia, and Armenia.17 To respond to the tragedy of people losing the protection 

of their own states, international entities emerged to offer some protection to such people, 

including assisting them to move securely. A major problem faced by many refugees (many of 

whom were stateless)18 was the fact that they lacked a legal identity and therefore did not hold 

passports.19 While it had been the norm in most states prior to WWI that a passport was not 

                                                           
10 UN Ad Hoc Committee on Refugees and Stateless Persons (n 7). 
11 ibid. 
12 Gilbert Jaeger, ‘On the History of the International Protection of Refugees’ 83 International Review of the Red 
Cross 727, 272. 
13 Simpson (n 5) 231; 232; UNHCR, ‘Global Trends: Forced Displacement in 2017’ (2018) 51 
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14 Bruno Cabanes, The Great War and the Origins of Humanitarianism, 1918-1924 (CUP 2014). 
15 ibid. 
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15 million’. Peter Gatrell, ‘Introduction’ in Peter Gatrell; Liubov Zhavanko (ed), Europe on the Move: Refugees in the Era 
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17 Gatrell (n 16) 1. 
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19 Skran (n 3) 7. 



 89 
 

required for travel,20 the years after WWI witnessed the rapid spread of this significant 

requirement.21 

The passport requirement was not a new one; passports were invented long before WWI and were 

used in some forms and in some cases to control movement.22 However, during the nineteenth 

century, migration was generally speaking ‘unhindered and each emigrant could decide on the time 

of his departure, his arrival or his return, to suit his own convenience’.23 As WWI began, the 

requirement of passport and passport controls were increased tremendously.24 These were seen as 

a justified temporary measure to control borders and preserve national security during the chaos 

of the war.25 However, after the end of the war, states continued to impose the requirement of 

passports and indeed made it permanent.26 This development not only affected (stateless) refugees 

but also hindered the movement of many people.27 In response, international conferences were 

convened to call on states to facilitate freedom of movement. The first of these was the Conference 

on Passports, Customs Formalities and Through Tickets, which took place in Paris in October 

1920.28 The conference hoped to end travel restrictions and gradually return to pre-WWI 

conditions,29 in other words, it sought ‘the total abolition of passports for travel in Europe’.30 Other 

subsequent conferences on the issue also considered the abolition of passports.31 At the time, this 

proposal did not seem as radical as it would now, because people in Europe had been accustomed 

to travelling without a passport just a few years before the war and the need for passports was a 

temporary measure introduced during the war.  However, when it became apparent that the 

abolition of passports was unachievable, the 1920 Conference, like subsequent conferences, 

adopted other measures to facilitate migration such as standardising procedures for issuing 

                                                           
20 John C Torpey, The Invention of the Passport: Surveillance, Citizenship and the State (2nd edn, CUP 2018) 136. 
21 ibid. 
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28 ibid. 
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passports and encouraging states to enter into, when possible, bilateral agreements to exempt 

individuals from the requirement to carry a passport.32  

To facilitate the movement of (stateless) refugees, some host states issued identity certificates to 

the refugees residing in their territories, but these were not recognised by other countries.33 This 

limitation highlighted the need for an internationally uniform or recognised passport for such 

refugees. As a result, several international documentation schemes were recommended and 

implemented to enable them to travel without complications. (Stateless) refugees were covered by 

these international documentation schemes. Known ‘Nansen passports’, these schemes were 

named after Fridtjof Nansen, who was appointed as the League's High Commissioner for Refugees 

in 192134 and who advocated for the idea of international Identity Certificate for refugees.35 

Although the Nansen passport scheme benefited thousands of stateless people, initially it targeted 

only Russian refugees and later was expanded to include other refugee populations.36 Nansen 

passports were issued by various international entities, as demonstrated below.  

3.3.1 Refugee organisations and registration of the stateless  

To understand the history of the refugee organisations and registration programs that operate 

under the auspices of the League of Nations, it is helpful to examine the role of the International 

Committee of the Red Cross as the seed for those organisations.37 In Europe, emergency relief 

was first provided to displaced people by multinational charitable organisations with experience of 

assisting refugees in Europe prior to WWI.38 The International Committee of the Red Cross 

(ICRC) was the major neutral multinational relief organisation at the time39 and the only recipient 

of a Nobel Prize during the WWI period.40 The ICRC, however, was unable to accommodate the 

volume of people displaced when the war in Europe was at its most intense.41 Hence, the ICRC 

and the League of Red Cross Societies, alongside other organisations concerned, proposed that 

the Council of the League of Nations appoint a High Commissioner for refugees to ensure their 
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safe repatriation, protect them and, more importantly, help them find employment.42 Following 

consultation with members, the Council agreed to appoint Dr Fridtjof Nansen as High 

Commissioner.43 

Registration of the displaced was first used by the ICRC and Nansen for the purpose of 

repatriation of prisoners of war, but thereafter registration was considered for the purpose of 

providing legal status. In 1914, the ICRC established the International Prisoners-of-War Agency 

in Geneva, ‘[whose] role was to restore contact between people separated by war – prisoners-of-

war, civilian internees, and civilians in occupied territories – and it recruited hundreds of 

volunteers’.44 The agency used card indexes to register the information of missing prisoners from 

different areas affected by the war. ‘The data cover[ed] two million prisoners from across the world 

[…] [who] belong[ed] to a wide range of categories – military personnel, medical personnel, 

civilians, etc.’.45 This database helped identify victims and restore their family links. Thereafter, the 

registration of all victims of war became an international concern. In 1920, the Council of the 

League of Nations tasked Nansen with repatriating prisoners of war from Russia.46 Subsequently, 

registration of refugees and victims was considered not only to restore family links but also to 

provide refugees and stateless people with a legal identity. Edouard Frick, ‘[a] key player in the 

repatriation of prisoners-of-wars’,47 was the first to suggest ‘the need for an identity document 

recognized by an international agreement conferring a legal status that would spare the holder 

from the torments of having no nationality’.48 This point received particular attention in the work 

of Nansen’s office and that of subsequent League of Nations’ organisations for refugees, as shown 

below. 

3.3.1.1 Fridtjof Nansen: The First League of Nations’ High Commissioner for Refugees 

When Nansen was appointed as the League of Nations’ High Commissioner for Refugees (the 

first international post dedicated to protecting refugees), he saw, as Edouard Frick recommended,49 

‘that one of the biggest problems facing refugees was the lack of internationally recognised 

identification papers’.50 This passport was issued first to assist displaced Russians whose citizenship 

was revoked by Lenin following the Russian Civil War, making those refugees actually de jure 
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stateless people.51 A Nansen passport was issued for them by the states where they resided based 

on the non-binding52 1922 Arrangement with Respect to the Issue of Certificates of Identity to 

Russian Refugees (the 1922 Arrangement).53 With its focus on documenting (stateless) refugees, 

this arrangement was unprecedented. ‘This was the first time that stateless people had any sort of 

legal identity. Although no state was obligated to accept holders of a Nansen passport, by 1923 

thirty-one governments had agreed to recognize the passport as legal identification.’54  

To a certain extent, a Nansen passport was seen as a ‘substitute for a national passport’,55 although 

it did not confer full legal status as a national passport does.56 Its success was widely recognised. 

Writing in 1938, journalist Dorothy Thompson asserted that ‘[T]here is no doubt that by and large, 

the Nansen certificate is the greatest thing that has happened for the individual refugee’,57 as it 

returned to the refugee ‘his lost identity’.58 Because of the success the 1922 Arrangement, the 

Council of the League of Nations considered extending the Nansen passport scheme to cover 

Armenian refugees. Hence, states agreed upon the 1924 Plan for the Issue of a Certificate Identity 

to Armenian Refugees59 (the 1924 Plan), which allowed Nansen passports to be issued to Armenian 

refugees. 

In 1926, some improvements and amendments to the scheme were made, including allowing 

Nansen passport holders to have a return visa to the country that issued the certificate. Also, 

refugees were charged a fee when issued with a Nansen passport which went to fund the work of 

the League of Nations on refugee issues. Such amendments, along with others, were signed under 

the 1926 Arrangement Relating to the Issue of Identity Certificates to Russian and Armenian 

Refugees (1926 Arrangement).60 The 1926 Arrangement was the first international instrument to 

define refugees; it defined both Russian and Armenian refugees as persons of Russian or Armenian 

descent who do ‘not enjoy or who no longer [enjoy] the protection’ of their governments and who 
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had ‘not acquired another nationality’.61 As previously noted, the defining characteristic of both 

refugees and stateless refugees is the lack of diplomatic protection.62 Having recognised the 

importance of clearly defining the legal status of refugees obtaining this passport, in 1928, the 

Arrangement Relating to the Legal Status of Russian and Armenian Refugees was adopted, thereby 

extending the Nansen passport system to include Assyrians, Christian minorities from the 

Ottoman Empire, and some Turkish political refugees.63  

In addition to the provision of legal status, a Nansen passport allowed many of its holders to work, 

as Nansen believed that refugees need economic independence in order to integrate into host 

countries.64 One of Nansen’s tremendous achievements on behalf of refugees was to persuade 

states to allow refugees and Nansen passport holders to work.65 To do so, he had to negotiate with 

states and work with the International Labour Organisation to secure employment for 60,000 

refugees.66 However, some states resisted the call to allow refugees the right to work in the face of 

economic recession and post-war conditions which made it difficult for states to be generous. 

Nevertheless, while the employment situation for refugees remained unsatisfactory in many parts 

of the world, it did improve considerably.67 

At the time, more sustainable solutions to the problem of refugees were considered but none was 

fully achieved. One of the first proposals considered was repatriation. In fact, repatriation was a 

main objective of the work on refugees at that time.68 To this end, Nansen negotiated for an 

arrangement on the repatriation of refugees.69 However, having realised that this would present a 

huge risk to the lives of refugees, concerned governments preferred to continue their efforts to 

correct the legal status of refugees and improve their Nansen passports.70 The second solution 

considered was the naturalisation of refugees. This was seen as a ‘radical solution’71 which later 
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was believed to be impossible. In 1929, a League of Nations Inter-governmental Advisory for 

Refugees recognised that 

[I]t would be impossible for the various countries in which the refugees are located 
to proceed to a mass naturalization of those refugees. It would be even less possible, 
as a means of resolving the problem, to consider the possibility of refugees being 
faced with the alternative of either obtaining the naturalization in the country in 
which they are located or of returning to their country of origin. On the one hand, 
naturalization is a privilege which cannot be granted without distinction to every 
person who requests it and, on the other hand, respect for individual liberty 
excludes the exertion of pressure on foreigners, even those without nationality, in 
order to oblige them to apply for naturalization.72  

Therefore, as the refugee problem was expected to continue, it was suggested that an agreement 

in the form of a convention should be adopted. Hence, the 1933 Refugee Convention was 

concluded.73 As Nansen died in 1930, a new institution was created by the League of Nations to 

continue his work.74 This new body was named the Nansen International Office for Refugees in 

recognition of his work, and its role in registration is described below.75  

3.3.1.2 Nansen International Office for Refugees  

The League of Nations opened the Nansen International Office for Refugees (‘the Nansen Office’) 

in 1931.76  The Nansen Office was tasked with addressing the problems faced by refugees for the 

next eight years.77 During this period, the Office faced financial difficulties as a consequence of 

the decline of the prestige and power of the League of Nations, the impact of the global depression 

at the time and the growing number of refugees, especially from Germany.78 Therefore, the League 

of Nations was only able to provide the Office with funding for administrative expenses. Other 

costs were mainly financed by the fees charged for Nansen passports, as the administration of 

Nansen passports was one of the Office’s main activities.79  

One of the major accomplishments of the Nansen Office was leading fourteen states to adopt the 

Refugee Convention of 1933, the first comprehensive refugee convention80 which ‘served as a 
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model for the 1951 Convention’.81 As documenting refugees was the central focus of the work of 

the Office, the 1933 Convention obliged states  

[T]o issue Nansen certificates, valid for not less than one year, to refugees residing 
regularly in its territory […] Bearers of Nansen certificates which have not expired 
shall be free to leave the country which has issued these documents and to return 
to it without requiring any authorisation on exit or visa from the consuls of that 
country on their return.82  

It was clear from both the activity of the Office and the 1933 Convention that the first and 

necessary step towards protecting refugees is to provide them with identity papers. The Nansen 

Office was also awarded the Nobel Prize in 1938 for its tremendous efforts in aiding refugees and 

especially for administrating the Nansen passport program despite significant financial 

difficulties.83 The Office’s mission came to end on 31 December 1938.84 

3.3.1.3 High Commission for Refugees Coming from Germany 

The crisis of refugees coming from Germany following the rise of National Socialism in Germany 

was severe in 1933.85 The Nansen Office, however, was not mandated to assist these German 

refugees and therefore was not authorised to issue Certificates of Identity for them. The League 

of Nations had to establish another special refugee organisation to address the plight of refugees 

coming from Germany. Hence, the High Commission for Refugees Coming from Germany (‘the 

High Commission’) came into existence in London.86 Like the Nansen Office, which was in 

operation at the same time, a central aim of the High Commission was to issue identity certificates 

to refugees, giving particular consideration to the fact that the Jews in Germany had been deprived 

of their German nationality.87 

The legal instruments on which the High Commission operated (including the Provisional 

Arrangement concerning the Status of Refugees coming from Germany, signed in Geneva on 4 

July 1936,88 and the Convention concerning the Status of Refugees coming from Germany, signed 

in Geneva on 10 February 1938,89 were clear on the need for identity papers and travel documents 
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to solve the refugee crisis in Germany.90 Those legal agreements were later extended by an 

additional protocol in 1938 to include refugees coming from Austria.91 The High Commission 

even preferred to focus its work on technical legal matters such as the provision of travel 

documents.92 In 1938, the High Commission was terminated and a new organisation, the 

Intergovernmental Committee on Refugees, was established to protect the interests of refugees 

coming from central Europe.93 

3.3.1.4 Intergovernmental Committee on Refugees  

During the Jewish refugee crisis in the 1930s, the United States was one of the countries in which 

Jews from Germany sought refuge.94 The then-President, Franklin D. Roosevelt, had concerns 

over the influx of refugees into the US and attempted to drive states in Europe and in developing 

regions to accept larger quotas of Jewish refugees.95 President Roosevelt initiated the Évian 

Conference of the Intergovernmental Committee on Refugees (IGCR) in France to persuade states 

to accept more refugees.96 The IGCR was proposed by the US as an organisation that would exist 

outside the framework of the League of Nations, which the US did not wish to join.97 A main aim 

of the IGCR was to facilitate the migration of refugees who had left Germany and those still inside 

Germany who needed to leave.98 Thus, for the first time, ‘protection was extended to would-be 

refugees inside the country of potential departure’.99 

One of the main purposes of the conference was to ‘[t]o consider a system of documentation, 

acceptable to the participating states, or those refugees who are unable to obtain requisite 

documents from other sources’.100 At this time, however, improving the legal status of refugees 

was considered not only for certain groups, as it had been in the past, but as a system for delivering 

‘general legal status for refugees’,101 and thereby to include any group of refugees. Although it was 

hoped that the refugee problem would be temporary, it was thought that there should be some 
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form of international system to provide refugees with necessary documentation issued by their 

respective governments but internationally coordinated.102 Holborn argued at the time that such a 

system was necessary and that it would help refugees pending ‘the[ir] transition [from refugee 

status] to [a] new national status’ to secure a legal identity so that they can safely travel and obtain 

employment.103 

Holborn anticipated a number of possible arguments against the system he was proposing; for 

example, he recognised that governments might think that such a system would encourage other 

governments ‘to get rid of their unwanted people’.104 Holborn, however, contended that  

[R]efusal to grant a legal status to those who have been forced out of their countries 
has had no deterring effect upon governments, and it is now clear that pressure 
upon governments to persuade them to keep their own people is a political 
matter.105  

This idea of introducing an ‘internationally recognised identity and travel document for stateless 

persons or persons not enjoying the protection of any government’106 was at the centre of the work 

of the IGCR and resulted in the adoption of the 1946 ‘Final Act of the Intergovernmental 

Conference on the adoption of a travel document for refugees and Agreement relating to the issue 

of a travel document to refugees who are the concern of the Intergovernmental Committee on 

Refugees’.107 However, in 1947, the IGCR and its High Commissioner for Refugees in London 

(who had been appointed by the IGCR in 1939) were terminated, and the UN assumed 

responsibility for refugees.  

3.3.2. Documentation as a pragmatic response to the interwar refugee crisis   

Before surveying the UN organisations that developed schemes to register the stateless and 

refugees, this section reflects on the approach to the international registration of (stateless) 

refugees. How Nansen and the League of Nations dealt with the plight of refugees and stateless 

people in the aftermath of WWI is of a great significance, because those efforts constitute the first 

time that states came together to consider collaborative solutions to such crises. A key contention 

                                                           
102 ibid. 
103 ibid 703. 
104 ibid 702. 
105 ibid 703. 
106 ‘Preparatory Documents Concerning the Adoption of an Identity and Travel Document for Refugees Coming 
within the Mandate of the Intergovernmental Committee, 1946.’ (1947) 23(1) International Affairs 82, 82. 
107 Intergovernmental Committee on Refugees, Final Act of the Intergovernmental Conference on the Adoption of a 
Travel Document for Refugees and Agreement Relating to the Issue of a Travel Document to Refugees Who Are the 
Concern of the Intergovernmental Committee on Refugees, 15 October 1946, UNTS vol XI, no 150 
<www.refworld.org/docid/502d026d2.html> accessed 18 July 2019. 



 98 
 

of this thesis is that, by making legal status and identity documents the central solution to the 

refugee crisis, the League of Nations’ approach was both practical and pragmatic. Some scholars 

have already described the League of Nation’s response to this crisis as a generally pragmatic 

response;108 this section supports this characterisation but with a somewhat more specific focus. 

This does not mean that Nansen and the international actors at the time did not consider principled 

or perfect solutions. In fact, they were ambitious and optimistic about the role of international law 

and cooperation,109 and, as seen above, they attempted on several occasions to push for optimum 

measures of various forms (e.g. the abolition of passports, the repatriation of refugees and mass 

naturalisation). However, when they realised that these solutions would not receive support from 

states, they promptly opted to pursue other, more practical solutions. 

Naturalising the stateless, however, was not found to be a practical solution. Given the 

circumstances at that time, mass naturalisation was not seen as a solution that would interest 

states.110 It was understood by the League of Nations Inter-governmental Advisory for Refugees 

that states considered the obligation to naturalise the stateless or not revoke citizenship an extreme 

encroachment on their sovereignty.111 Such international interference was tolerated only ‘to 

overcome the issue of not being a national of any nation-state, whereas being a national of a nation-

state had to be defined on the nation-state level’.112 Even in parts of the world unaffected by the 

war, there was no support for solving statelessness through naturalisation, or at least, states did 

not consider it seriously. When the League adopted its Protocol Relating to a Certain Case of 

Statelessness in 1930, only ten countries ratified it.113 In addition, as seen earlier, the League of 

Nations Inter-governmental Advisory for Refugees recognised that mass naturalisation schemes 

would not respect the individual liberty of refugees, including the stateless among them. 

Naturalisation should not be imposed on refugees and the stateless and therefore they should have 

another means of protection.114 This opinion, which respects the right of people to choose to be 

stateless, is in line with the right-based approach to statelessness developed by Swider, as discussed 

in Chapter 2.115  
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Having diagnosed the core and practical problem of de jure and de facto stateless people as the 

lack of proper documentation and legal residence, the appropriate response was not simply to 

provide humanitarian aid, but also to secure proper legal identity for them so that they could have 

legal residence, travel without complications and even work.116 Nansen realised that the refugee 

and statelessness crises at the time, although they arose for political reasons, involved a largely 

technical problem (e.g. travel, work and residence); he therefore took a ‘technical approach’117 (i.e. 

legal documentation) to solve it. Consequently, all refugee agencies at the time prioritised this 

objective, beginning with the development of a registration system for victims of wars by the ICRC 

and followed by the creation of Certificates of Identity by Nansen. Due to its focus on the legal 

status of (stateless) refugees, James Hathaway described this period as a juridical phase.118 This 

juridical and technical approach to statelessness contrasts with Tucker’s argument against 

Milbrandt, which contends that, as ‘statelessness does not exist within a political vacuum’,119 a 

‘techno-legal fix’ solution to statelessness could not help.120 

Also, some features of the way the League of Nations implemented the Nansen passport scheme 

were pragmatic, as was evident from the fact that they did not insist on perfecting the system from 

the outset. For instance, as legally obligating states to enforce the Nansen passport system was not 

practical initially, the Nansen passport arrangements were made on a soft law basis.121 When the 

system first began,122 a Nansen passport did not allow its holder to return to the issuing country. 

It was not until the 1926 Arrangement that readmission to the issuing county was included as an 

option in the agreement.123 In addition, the system originally covered countries where statelessness 

was most severe and gradually expanded to include other states. This method succeeded in making 

the arrangements more acceptable to the extent that over 50 states had signed up to the scheme 

by the early 1940s.124 Moreover, refugees were invited to join the international community in 

solving and improving their situation by taking part in employment, reconstruction and other 

programs through which host states began to perceive them as an asset rather than a burden.125 
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They also were charged a fee for the Certificate of Identity. In fact, this fee was a main source of 

funding for the refugee work of the League of Nations.126 Refugees were introduced as migrant 

labourers who could contribute to the economies of the host countries ‘rather than subjects—or 

masses—of humanitarian need’.127 This is one of the reasons why the method adopted by the 

League of Nations to address refugee issues was described by Evan Easton-Calabria as a bottom-

up approach.128  

The measures taken by the League of Nations certainly were not perfect; however, they did help 

(stateless) refugees to secure the basic and most needed right: legal identity. In contrast, the United 

Nations, as shown below, took a more principled, top-down approach to address the problems of 

the stateless, which has had a completely different effect on stateless people.  

 

3.4. Registration of the Stateless under the United Nations 

3.4.1. International Refugee Organisation (IRO) 

As the Second World War created more refugees, the international community found it necessary 

to establish an organisation to provide them with aid and relief. In 1944, the United States, in 

collaboration with the Allies, established the United Nations Relief and Rehabilitation 

Administration (UNRRA).129 Unlike the work of the League of Nations, which focused in large 

part on the provision of legal status and helping refugees to integrate in host states, UNRRA’s aim 

was to provide relief and to help the displaced return to their home lands occupied by Israel.130 In 

1945, UNRRA became part of the UN. In 1949, UNRRA ceased to exist, and the UN International 

Refugee Organisation took charge of refugees.131 When the United Nations was formed in 1945, 

the refugee problem was one of the main issues with which its members had to contend. During 

its first session, the UN General Assembly recognised that ‘the problem of refugees and displaced 

persons of all categories is one of immediate urgency’.132 The UN General Assembly then referred 

the problem to the Economic and Social Council, which developed the draft constitution for an 
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‘International Refugee Organisation’.133 In December 1946, the UN adopted the draft constitution 

with amendments and established the International Refugee Organisation (IRO) to look after 

refugees worldwide.134 It operated initially as the Preparatory Commission for the IRO from 14 

July 1947, then as the full IRO from August 1948 when the treaty formally entered into force. 

Whereas the establishment of the first League of Nations refugee agency (the Nansen Office) was 

led by charitable organisations, the IRO was led initially by states under the leadership of the 

United States.  

As host countries, the US and other founding states were very concerned by the vast numbers of 

refugees seeking sanctuary in the wake of WWII. Thus, the preamble of the IRO’s constitution 

clearly states ‘that as regards displaced persons, the main task to be performed is to encourage and 

assist in every way possible their early return to their country of origin’.135 That returning and 

resettling refugees was the main purpose of the IRO136 can be discerned from even the most 

cursory reading of its constitution. States also suspected that large numbers of asylum seekers were 

in fact economic immigrants who were eager to take advantage of the wealth of host states. The 

constitution therefore offered protection only for ‘genuine refugees’ and further asserted in Annex 

1 that: 

It should be the concern of the Organization to ensure that its assistance is not 
exploited by persons in the case of whom it is clear that they are unwilling to return 
to their countries of origin because they prefer idleness to facing the hardships of 
helping in the reconstruction of their countries, or by persons who intend to settle 
in other countries for purely economic reasons, thus qualifying as emigrants.137 

Moreover, state members were suspicious that some states, such as Germany and Japan, would 

exploit international refugee protection measures ‘in order to encourage subversive or hostile 

activities directed against the Government of any of the United Nations’.138 

Again, unlike the arrangements on refugees under the League of Nations which mainly concerned 

documentation,139 the documentation of refugees and the stateless was not considered when the 
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IRO was constituted. Nevertheless, the question of legal status could not be avoided. In 1947, the 

Commission on Human Rights expressed its wish that ‘early consideration be given by the United 

Nations to the legal status of persons who do not enjoy the protection of any Government, in 

particular pending the acquisition of nationality as regards their legal and social protection and their 

documentation’ (emphasis added).140 Taking note of this resolution, the Economic and Social 

Council resolved as follows:  

Recognizing that this problem demands in the first instance the adoption of interim 
measures to afford protection to stateless persons, and secondly the taking of joint and 
separate action by Member nations in co-operation with the United Nations to 
ensure that everyone shall have an effective right to a nationality, 

Requests the Secretary-General, in consultation with interested commissions and 
specialized agencies: (a) to undertake a study of the existing situation in regard to 
the protection of stateless persons by the issuance of necessary documents and other 
measures, and to make recommendations to an early session of the Council on the 
interim measures which might be taken by the United Nations to further this object; 
(b) to undertake a study of national legislation and international agreements and 
conventions relevant to statelessness, and to submit recommendations to the 
Council as to the desirability of concluding a further convention on this 
subject.141(Emphasis added). 

In short, both the Commission on Human Rights and the Economic and Social Council 

understood that until stateless people acquire a nationality, they should not be left without 

recognised legal status or proper documents, without which they would be unprotected.  

This resolution gave birth to A Study on Statelessness,142 a significant landmark UN document on de 

facto and de jure statelessness issued by the UN Ad Hoc Committee on Refugees and Stateless 

Persons. This was the first in-depth study on this matter, and it set out most of the concepts 

embraced today with respect to statelessness. It examined the history of international protection 

of the stateless and placed considerable focus on documenting the stateless. Having defined de 

jure and de facto statelessness and distinguishing stateless people from other, similar categories 

(e.g. refugees and victims of wars), the study explained the severe impact on stateless people of 

losing nationality and the protection of any state and the urgent need for the international 

community to come together to find a solution to this international problem. The study discussed 

two main obstacles faced by the stateless: (1) lack of legal status and (2) lack of nationality. The 
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Committee noted that ‘the two problems’ that the international community must address—namely 

‘the improvement of the status of stateless persons and the elimination of statelessness—though 

quite distinct, are complementary’.143 Providing the stateless with legal status through identity 

papers and travel documents was seen as necessary for them to enjoy their rights. Granting them 

nationality was the aim, but it would be actualized gradually. The study also demonstrated how 

statelessness had been solved by the refugee institutions established by the League of Nations 

through the Certificate of Identity and recommended that a similar identity document should be 

issued to the stateless.  

The Ad Hoc Committee believed that granting legal status and offering international protection 

to stateless people should not be undertaken only at the national level; rather, states should adopt 

an international agreement to fulfil them. ‘[C]ertain measures, such as the provision of a document 

to take the place of a passport, necessitate a formal international agreement’.144 With regard to 

granting legal status, the authors recommended that a convention ‘inspired by the principles 

underlying the Conventions of 28 October 1933 and 10 February 1938’ should be adopted which 

applied only to stateless persons, excluding other categories covered by existing treaties.145 With 

regard to international protection and to ensure that legal status had meaningful and practical 

benefits, the authors proposed creating an independent, international organ with subsidiary offices 

representing the stateless in each country acceding to the convention. The study foresaw that 

statelessness would continue to exist and, as the IRO was to be terminated in 1952, recommended 

that a new, permanent organ should take on this task and should work solely on supervising 

protection. 

These recommendations were inspired by the practice of the League of Nations, which was seen 

as a common-sense approach to solving the problem. After further study by the UN, an 

international organ dedicated to statelessness, as recommended by the study, was not formed; 

rather, a new refugee agency was established to replace the IRO. This agency is the Office of the 

United Nations High Commissioner for Refugees (UNHCR). However, around the same time 

UNHCR was established, another UN refugee organisation especially created for Palestinian 

refugees was created, namely the United Nations Relief and Works Agency for Palestinian 

(stateless) Refugees in the Near East (UNRWA). Before discussing the role of UNHCR in the 

                                                           
143 ibid. 
144 ibid. 
145 ibid. 



 104 
 

registration of refugees and asylum-seekers, the role of UNRWA in the registration of Palestinian 

refugees is presented below. 

3.4.2. The United Nations Relief and Works Agency for Palestine Refugees in the Near 

East (UNRWA) 

In the aftermath of the 1948 Arab-Israeli conflict, hundreds of thousands of people from the 

Palestinian territories were displaced to surrounding Arab states.146 In response, the United 

Nations Relief and Works Agency for Palestine Refugees (UNRWA) was established in 1949 and 

began its activities in 1950.147 UNRWA’s main purpose is to provide relief and initiate work 

programs to those displaced Palestinians and their descendants. Over time, this relief program has 

expanded to include ‘education, health care, relief and social services, camp infrastructure and 

improvement, microfinance and emergency assistance, including in times of armed conflict’.148 

UNRWA has been cooperating with UNHCR, which has a worldwide mandate to help refugees 

with the exception of Palestinian refugees.149 UNRWA, therefore, is the only UN refugee agency 

dedicated to a specific group of refugees due to their special political circumstances. Palestinian 

refugees under UNRWA’s mandate are those ‘whose normal place of residence was in Mandate 

Palestine during the period 1 June 1946 to 15 May 1948, and who lost both home and means of 

livelihood as a result of the 1948 Arab-Israeli war’.150 While UNRWA register other categories of 

Palestinian refugees for the purposes of receiving some services and aid, only the category defined 

above is ‘counted as part of the official Registered Refugee population of the Agency’.151 Today, 

officially registered Palestinian refugees total around 5.4 million residing mainly in the West Bank, 

Gaza, Jordan, Lebanon or Syria.152 

Not all such officially registered refugees are de jure stateless people. Whether refugees or not, the 

citizenship status of Palestinians in general is complicated;153 however, for the purposes of general 

classification, it is helpful to divide Palestinian refugees into three groups. The first group consists 

of those who obtained a nationality from another country such as Israel, Jordon, Lebanon or 
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others;154 such persons are clearly not de jure stateless. The second group is comprised of those 

who hold a passport issued by what is known as Palestine, the Palestinian Authority or the State.155 

This passport has been issued by the Palestinian Authority to Palestinians residing in its territories. 

Whether those in this group are stateless or not is a question related to a broader debate on whether 

Palestine is a state;156 discussing the statehood of Palestine is not relevant to this section.157 The 

third group includes those who have neither a Palestinian passport nor a nationality from another 

state. This group usually consists of Palestinians in different areas but is primarily comprised of 

Palestinian refugees in Syria and Lebanon.158  

Those Palestinian refugees who have been officially registered by UNRWA and who meet the 

above UNRWA-defined criteria could be from any of these three groups; therefore, not all of them 

are clearly de jure stateless people although large populations of them are. This includes, but is not 

limited to, large populations of UNRWA-registered Palestinian refugees in Syria and Lebanon who 

were not introduced to any citizenship policy and who left Palestine before the issuance of 

Palestinian passports.159 Registration of Palestinian refugees by UNRWA has been reasonably 

helpful in providing them with services, aid and development, works, and perhaps more 

importantly, in preserving their legal status as Palestinian refugees, which they need to establish 

their right to return.160 However, UNRWA has not solved nor has it focused on the legal identity 
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issues that many stateless Palestinian refugees face, some of whom do not meet the UNRWA 

registration criteria and do not live in the areas registered by UNRWA. For example, many de jure 

stateless Palestinian refugees residing in Arab nations are issued a ‘Refugee Travel Document’ 

(RTD) in accordance with the 1965 League of Arab States Casablanca Protocol.161 However, the 

legal status of RTD holders is uncertain in most of Arab nations.162 In some states such as Egypt 

and Lebanon, ‘they are denied rights to secure residency, employment, property, communal 

interaction and family unification’.163 De jure stateless Palestinians living in Arab states are even 

excluded from their naturalisation policies, as Arab states have upheld a policy of refusing to grant 

Palestinians citizenship to prevent ‘primary responsibility being shifted from the source country 

(Israel) to host states’.164 For these reasons, the international community through UNRWA or any 

other international organ should not only focus on aid and relief for stateless Palestinian refugees, 

but also should give due attention to the issue of their legal identity.  

3.4.3. The Office of the United Nations High Commissioner for Refugees (UNHCR) 

Following the termination of the IRO, the United Nations found it necessary to create a refugee 

agency to deal with remaining and future refugees. In 1949, Resolution 319 (IV) of the United 

Nations General Assembly established the Office of the United Nations High Commissioner for 

Refugees (UNHCR).165 In response to heated debate over its form and political implications, it was 

decided that UNHCR would operate for only three years from January 1951 rather than be 

permanent, as the complex questions about its nature remained unsettled.166 UNHCR’s term was 

extended by subsequent resolutions, however, and it continues to operate at the time of writing.167 

The main task of UNHCR has been to provide international protection to refugees who are not 

already covered by other UN agencies, such as UNRWA and the United Nations Korea Restriction 

Agency (UNKRA). Although the resolution establishing UNHCR initially concerned both 

                                                           
United Nations.’ UNGA ‘194 (III). Palestine - Progress Report of the United Nations Mediator’ (11 December 1948) 
A/RES/194. A study by Jalal Al Husseini and Riccardo Bocco conducted a survey on registered Palestinian refugees 
asking them how they perceive the role of UNRWA. The majority of participants believed that the most important 
benefit of UNRWA registration is proving and preserving their Palestinian refugee status which they need as a proof 

when they hopefully return to their land. Jalal Al Husseini ;Riccardo Bocco, ‘Dynamics of Humanitarian Aid, Local 
and Regional Politics: The Palestine Refugees as a Case-Study’ in Are Knudsen; Sari Hanafi (ed), Palestinian refugees: 
identity, space and place in the Levant (Routledge 2011). 
161 League of Arab States, Protocol for the Treatment of Palestinians in Arab States (“Casablanca Protocol”),  
11 September 1965 <www.refworld.org/docid/460a2b252.html> accessed 18 July 2019. 
162 Shiblak (n 155) 8. 
163 ibid. 
164 Khalil (n 154). 
165 UNESC Resolution 319 (XI): Refugees and Stateless Persons (16 August 1950) E/RES/319 (XI). 
166 UNHCR, Self-Study Module 1: An Introduction to International Protection. Protecting Persons of Concern to 
UNHCR (2005) 7 <www.unhcr.org/en-us/publications/legal/3ae6bd5a0/self-study-module-1-introduction-
international-protection-protecting-persons.html> accessed 19 July 2019 
167 ibid. 



 107 
 

refugees and stateless people,168 its mandate did not cover stateless people other than stateless 

refugees until it was extended in 1974 and by subsequent resolutions to include limited protection 

for non-refugee stateless, as explained in Chapter 4. Therefore, the recommendation made in A 

Study on Statelessness that the international community establish an international organisation for the 

stateless has not been adopted to date. However, in contrast to practice under the League of 

Nations, under the UN refugee and statelessness agreements, two registration schemes have been 

established: one for refugees (under the 1951 Convention) and another specifically for the stateless 

(under the 1954 Convention), which includes not only stateless refugees but also in situ stateless 

people. UNHCR has been involved in both these schemes; however, its focus and mandate have 

been more on the refugee registration system while leaving the registration issue of the stateless to 

states. Both systems are described and discussed below.  

3.4.3.1. Registration of refugees  

Since 1951, UNHCR has worked with states to register refugees (including stateless refugees). The 

1951 Convention, among other international instruments, is the legal basis for this task.169 Articles 

27 and 28 of the 1951 Convention obligate states parties to issue refugees with identity papers and 

travel documents, respectively.170 Registering and documenting refugees is seen by UNHCR as ‘an 

essential tool for protection, for the management of operations, and for the achievement of 

durable solutions’.171 Registration of refugees is an essential means for Refugee Status 

Determination (RSD).172 It has been undertaken by states with the guidance and supervision (and 

on some occasions directly by offices) of UNHCR.173 While the issuance of the Article 28 travel 

document requires that the refugee resides ‘lawfully’ in the issuing territory, the Article 27 identity 

papers do not have this requirement. The drafting states recognised that it was necessary for 

refugees to have and carry provisional identity papers in order to live normally in any state, even 

if they were in the country illegally.174 The US representative thought that identity papers should 

be granted even to illegal refugees ‘so that a refugee illegally present in any country, though still 

subject to expulsion, would be free from the extra hardships of a person in possession of no papers 
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at all’.175 The IRO representative added that ‘[a] person without papers was a pariah subject to 

arrest for that reason alone’.176 When refugees are not registered by states because these states are 

not parties to the Convention, UNHCR offices register and document them as refugees under its 

mandate to protect refugees.177 ‘Although such UNHCR “mandate certificates” technically have 

no legal force in the States concerned, in certain countries the authorities have agreed that refugees 

holding such certificates will be granted a residence permit.’178 Refugee status determinations are 

made by UNHCR every year in between 50-60 countries.179    

The 1951 Convention does not describe the process of registration or give details about its form. 

Consequently, the method of registering refugees varies from country to country. To assist state 

staff and (non)-governmental partners to standardise their registration procedures and make them 

more effective, UNHCR developed a ‘unified approach’ to registration.180 Moreover, since 2002, 

UNHCR has been developing various digitised IT systems for the registration of refugees for 

different purposes.181 For example, in 2002, UNHCR initiated the Profile Global Registration 

System (ProGres) to help provide a common digitised source of refugee data accessible by 

different refugee registration systems so to allow them to share and verify refugee information.182 

In 2015, a Biometric Identity Management System (BIMS) was implemented by UNHCR to collect 

biometric information from refugees; it is now applied in over 50 operations and the UNHCR’s 

goal is to extend its use to more than 75 countries by 2020.183 To encompass these two systems (as 

well as other, related IT registration systems of refugees by UNHCR or its partners) under one 

system, in 2018, UNHCR initiated the Population Registration and Identity Management 

EcoSystem (PRIMES).184 These developments in refugee registration are positive and they show 

how refugee registration is ‘a core UNHCR protection activity’.185  

3.4.3.2 Registration of the stateless  
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In accordance with the recommendations from ‘A Study on Statelessness’, the 1954 Convention 

relating to the Status of Stateless Persons was adopted.186 Inspired by the Nansen passport scheme 

and the 1951 Convention and in accordance with the ‘Study’, Article 27 on Identity Papers and 

Article 28 on Travel Documents for the stateless were included in the 1954 Convention.187 Article 

27 reads: ‘The Contracting States shall issue identity papers to any stateless person in their territory 

who does not possess a valid travel document’. Article 28 reads:  

The Contracting States shall issue to stateless persons lawfully staying in their 
territory travel documents for the purpose of travel outside their territory, unless 
compelling reasons of national security or public order otherwise require, and the 
provisions of the Schedule to this Convention shall apply with respect to such 
documents. The Contracting States may issue such a travel document to any other 
stateless person in their territory; they shall in particular give sympathetic 
consideration to the issue of such a travel document to stateless persons in their 
territory who are unable to obtain a travel document from the country of their 
lawful residence. 

During the negotiations on these two articles, several issues were raised and debated. Regarding 

Article 27, there were different opinions on whether lawful residence should be a requirement for 

the issuance of identity papers to stateless persons. An International Confederation of Free Trade 

Unions representative suggested that requiring legal residence for identity papers would be 

problematic since ‘in many cases stateless persons were not legally entitled to stay in a country’.188 

Most government representatives agreed that, unlike travel documents, identity papers should be 

issued to any stateless person staying in the country, but they debated whether identity papers 

should be provisional or final.189 It was agreed then to keep the text as is and leave it to every state 

to answer this question based on its internal law. Thus, like the refugee identity papers prescribed 

by the 1951 Convention, the identity papers stateless people receive do not require the stateless to 

have legal residence. 

Opinions also differed on many aspects of Article 28. France did not favour its inclusion at all, 

arguing that it was unnecessary as the French government already issued travel documents to 

stateless persons.190 This was contested by the British representative, who noted that this was not 

the practice in most states and expressed the hope that this article would not be eliminated as, 

from ‘the standpoint of benefits to stateless persons, the article was one of the most important in 
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the entire document’.191 The Conference finally adopted the article. The British representative also 

recommended that travel documents be uniform. Some states did not favour this recommendation 

because they were already issuing travel documents to the stateless in a different form. It was 

agreed to make the requirement of uniformity voluntary.192 A template was annexed to the 1954 

Convention and states were advised to follow it.193  

These were special developments on registration of the stateless. For the first time special 

documents for the stateless were internationally introduced, whereas in the past stateless persons 

were covered only by refugee registration regimes. This means that such documents include 

stateless people in situ, although in practice UNHCR prefers that states do not register stateless 

people in situ but instead solve their problem through naturalisation only.194 In addition, despite 

opposition from states to many different issues related to identity papers and travel documents, 

there was consensus that stateless persons needed documents; some thoughts and misconceptions 

were expressed about whether such documents were already provided through other registrations 

regime, but it was never thought that it is not necessary for one to be without a proper document. 

Almost the same attitude prevailed in relation to travel documents; although there were different 

opinions regarding the way the stateless should be issued travel documents, the representative of 

Yugoslavia ‘felt there was no disagreement as to substance; the technical difficulties might be 

overcome with a little thought’.195  

However, the critical difference between these documents and Nansen passports is that the latter 

were central to the work of relevant international organisations and were internationally overseen 

and advocated for, whereas no international organisation was responsible for the 1954 

Convention. UNHCR, although not mandated with implementing this convention, in practice has 

advocated for the rights included in it; however, these two articles were not given enough attention 

by UNHCR. Other than very recent efforts to advocate for SDPs for stateless migrants and 

refugees,196 UNHCR has not established any comprehensive international mechanism resembling 

the Nansen passport scheme to ensure that all stateless people have access to identity papers and 

travel documents. Thus, although in theory the identity papers and travel documents of the 1954 
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Convention are preferable to Nansen passports because they are statelessness-specific documents, 

in practice most stateless people do not obtain them. 

In emphasising the necessity of legal status and documents for the stateless, A Study of Statelessness 

made it clear that: 

The conferment of a status is not sufficient in itself to regularize the standing of 
stateless persons and to bring them into the orbit of the law; they must also be 
linked to an independent organ which would to some extent make up for the 
absence of national protection and render them certain services which the 
authorities of a country of origin render to their nationals resident abroad. Such an 
organ is undoubtedly needed. The status of stateless persons, however carefully 
determined, cannot become a reality unless there is an organ of international 
protection. Such an organ would need to work in close collaboration with the 
Governments of the reception countries. It should comprise a central office with 
subsidiary branches in the countries concerned.197 

The study emphasised that there would be no meaningful protection mechanism of the stateless 

without being under an international agreement and international body.198 The study detailed the 

institutional framework for such an international organ.199 Nevertheless, the relevant conferences 

did not even attempt to establish such an organisation. The reasons for this are unclear; it is also 

surprising that the literature has not discussed this recommendation, nor has it discussed any other 

idea relating to establishing a special international organisation for protecting the stateless.  

 

3.5. Conclusion  

This chapter has explored and discussed previous international experience in tackling the plight of 

stateless migrants as refugees and under the international refugee regime, with reference to the 

impact of registration on stateless people. It has given a brief account of the history of registration 

from the time of the League of Nations to today, drawing attention to the shift in the international 

community’s approach after the establishment of the UN from considering international 

documentation of both the stateless and refugees as essential as advocated by the League of 

Nations (e.g. through the Nansen passport scheme) to largely not giving enough consideration of 

internationally managing registration of the stateless, as does the UN. While the League of Nations 

initiated a documentation scheme for the stateless and refugees designed to serve as a temporary 
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alternative to citizenship documents and to help members of these groups achieve a proper legal 

status that is recognized internationally, the UN has registered only refugees and largely for the 

purposes of providing aid and relief, leaving the stateless without any internationally protected 

legal identity. Also, although the UN has been cooperating with the International Organisation for 

Migration (IOM), whose main aim is to facilitate safe and secure migration, and which has been a 

UN agency since 2016,200 no tangible solution has yet been offered to those stateless who lack the 

travel documents they need to travel.   

This chapter showed that there was support in the past for the main argument of this thesis. 

Specifically, it demonstrated that the League of Nations and the 1949 UN Ad Hoc Committee on 

Refugees and Stateless Persons201 accepted the simple truth that the solution to the problem of 

people lacking proper documentation is proper documentation. Nansen and the international 

community understood this, which led them to take a successful action, namely the introduction 

of Nansen passports. Irrespective of why the UN and the international community has not 

considered fully the recommendations of A Study of Statelessness and implemented an international 

scheme for the registration of the stateless, leaving the stateless unregistered or registering them 

only as refugees is problematic, to say the least. While the documentation systems operated by the 

League of Nations were not specifically for the stateless, they covered most vulnerable stateless 

people at the time, such as stateless Russian and Jewish refugees. In contrast, although the 1954 

Convention established a statelessness-specific regime, in effect only refugees were considered for 

registration by UNHCR. Thus, in situ stateless people have never been registered through a 

statelessness-specific registration regime overseen by an international organisation. Today, in situ 

stateless people probably are in even more need of registration than those who are able to cross a 

border into a country in which they believe their life could be better. As will be argued in Chapters 

4 and 5, leaving the stateless unregistered hinders any solution to their plight, because it means 

that stateless populations are not identified.  

Despite the centrality of documents to any solution to the problem of statelessness, the UN 

approach has focused more on ending or reducing statelessness rather than first protecting the 

stateless; Chapter 4 explains this approach and why it is not achievable and makes the case for 

shifting the focus to documentation.
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Chapter 4: The Need to Prioritise and Improve Identification  

of the Stateless Through Registration 

 

4.1. Introduction  

Throughout the previous chapters the UN’s approach to statelessness has been criticised for failing 

to give sufficient attention to the identification, protection and registration of the stateless. The 

previous chapter in particular demonstrated how the League of Nations made the registration and 

legal identity of the stateless (most of whom happened to be refugees) the core of its work. For 

the UN, however, despite ratifying the first ever statelessness-specific protection agreement (the 

1954 Convention) which included provision for the registration of the stateless, the issue was not 

in practice a focus in its work. Instead, UN policy has been to solve statelessness by focusing on 

and advocating for ending statelessness. However, this objective, although important as no one 

should be left without a nationality, has been pursued at the expense of other, more urgent needs 

of the stateless, namely, protection and identification. As discussed previously, these two 

approaches are not mutually exclusive; in fact, the international community should work on both 

when possible. However, the main argument of this chapter is that more international efforts 

should be focused on the protection and identification of the stateless, and registration could 

facilitate both these outcomes. 

To make the case for this argument, this chapter proceeds as follows. First, it explains and criticises 

the current UN approach to statelessness embodied in the Global Action Plan to End Statelessness 

by 2024 (GAP), promoted by UNHCR.1 Having shown that this ambitious initiative has failed to 

achieve its interim goals and is not expected to end statelessness by 2024, the chapter discusses 

and explains some of the political roots of that failure and the influence of broader international 

legal, institutional and political issues prevent any chance of its success. Finally, the chapter explains 

the risks posed to the stateless by leaving them without an effective international protection and 

identification regime, which obstructs any solution to statelessness, including the ending of 

statelessness. 

 

4.2. UNHCR and Ending Statelessness  
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This section describes UNHCR’s role in solving statelessness with specific reference to GAP and 

argues that identification and protection must be given urgent and additional consideration by 

UNHCR. It shows how the UNHCR’s mandate on statelessness, although it has been expanded 

recently, remains insufficient to end statelessness. 

 

4.2.1. UNHCR’s mandate and roles on statelessness  

Since the start of the 21st century, great developments have taken place in addressing statelessness.2 

When UNHCR was first established, its remit was to support only refugees, including stateless 

refugees.3 In 1974, UNHCR’s role expanded to address the needs of non-refugee stateless people 

when it was mandated by the UN General Assembly to fulfil the task of the UN body referred to 

in Article 11 of the 1961 Convention.4 This article provides that  

[t]he Contracting States shall promote the establishment within the framework of 
the United Nations, as soon as may be after the deposit of the sixth instrument of 
ratification or accession, of a body to which a person claiming the benefit of this 
Convention may apply for the examination of his claim and for assistance in 
presenting it to the appropriate authority.5  

Although originally provisional, this mandate became indefinite in 1967.6 Thereafter, the 

UNHCR’s mandate to address statelessness in general evolved. UNHCR actively started to focus 

on statelessness in 1995 as states started to empower it to address the large scale of statelessness 

resulted from the collapse of the Soviet Union.7 In October 2006, the UNHCR governing 

Executive Committee of the High Commissioner’s Programme (ExCom) acknowledged the 

UNHCR’s efforts in relation to statelessness and tasked it to continue working with governments 

on the identification, prevention and reduction of statelessness and protection of stateless 

persons.8 Since then, the UN General Assembly has endorsed the Executive Committee’s 
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resolution through several resolutions,9 and UNHCR has worked extensively to reduce 

statelessness and has made some effort to protect the rights of the stateless.10  

UNHCR is committed to ending statelessness by 2024.11 In cooperation with its partners, UNHCR 

has promoted accession to the 1954 and 1961 Conventions,12 which resulted in a spike in the 

number of acceding states.13 In 2011 alone, for example, 32 states responded to the UNHCR’s call 

for accession to the 1954 and 1961 conventions by pledging to accede;14and many of these have 

now acceded.15 At the time of writing (2019), 93 states are parties to the 1954 Convention16 and 

73 states are parties to the 1961 Convention.17 Recent activities by UNHCR have helped to raise 

awareness about statelessness. In addition to publishing a range of handbooks and other 

documents interpreting the 1954 and 1961 Conventions and developing the understanding of 

relevant legal standards, UNHCR has issued useful guidelines to assist states and government 

officials to implement measures tackling statelessness.18 Below is a brief discussion of UNHCR’s 

four main roles in relation to statelessness: identification, prevention, reduction and protection. 

4.2.1.1 Identification  

Many stateless populations do not have legal identity; they live in the margin of societies and are 

not included in the national censuses.19 ‘In statistical terms, they are often, to use the cliché, 

“invisible”’.20 Consequently, it is difficult to gather data on them, including their actual numbers. 

In order to better protect them and improve their status and conditions, it is necessary to identify 

them.21 Towards this end, ExCom called upon UNHCR to undertake research to ‘identify stateless 

populations’ and, ‘where appropriate, train government counterparts on appropriate mechanisms 

for identifying, recording, and granting a status to stateless persons’.22 This identification system is 

aimed not only at counting the stateless, but also at assessing the scale of the problem, establishing 

the profile of the population affected, understanding the causes of and the obstacles to resolving 
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statelessness, uncovering any protections issues and identifying all stakeholders.23 It is worth 

recalling that this identification work targets only de jure stateless people.24 

The accuracy with which stateless populations are recorded varies greatly among states. Some 

states have Statelessness Determination Procedures (SDPs) to register individuals with 

statelessness status and have some clear data on the number of stateless persons within their 

borders. Other states seek population figures through censuses or surveys. Thus, many states have 

no clear data on the stateless population within their borders.25 In general, states are expected to 

conduct national censuses and are encouraged to share the results with UNHCR.26 In some 

instances, UNHCR has worked with states to register their stateless populations.27  

The process of identification undertaken by UNHCR’s Field Offices begins with an analytical desk 

review of the population of a given country to identify any information gaps.28 The information 

gaps are then filled by data obtained through information-gathering mechanisms, which include 

participatory assessment, studies by academics and interested organisations, national censuses and 

population profiling (e.g. surveys).29 Participatory assessment involves discussion with stateless 

persons to gain a deeper understanding of the problem and its causes.30 Numerous country-specific 

studies have emerged recently that have helped to fill these information gaps. When a state plans 

to conduct a national census, UNHCR uses that opportunity to include specific questions in the 

census questionnaire, enabling the collection of more accurate information about stateless 

populations. The UN’s ‘Principles and Recommendations for Population and Housing Censuses’ 

emphasises the importance of including questions about nationality and statelessness in states’ 

censuses.31 In situations where stateless people are located in certain areas, surveys have been 

proven helpful.32   

In June 2019, UNHCR published its Global Trends report for the year 2018 (‘the 2019 Report’),33 

which provided data for the stateless and other groups of vulnerable people under the UNHCR’s 
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mandate.34 Previous Global Trends reports published by UNHCR provided data on stateless 

populations acquired by UNHCR from a number of states as well as an estimation of the number 

of stateless people worldwide.35 However, unlike previous reports, the 2019 Report only provided 

reported data of stateless populations (3.9 million stateless people in 78 states),36 but did not give 

an estimation of the number of unreported stateless people worldwide.37  

The most recent estimate by UNHCR of the number of stateless people worldwide was published 

in 2018 in its annual Global Trends report for 2017 (‘the 2018 Report’), which estimated there are 

that at least 10 million stateless people worldwide.38 However, the estimate provided in this report 

is close to the figure published by UNHCR in 2014 in its Global Trends report for 2013 (‘the 2014 

Report’),39 the year in which UNHCR launched its GAP initiative. In December 2014, the Institute 

on Statelessness and Inclusion (ISI) published The World’s Stateless in which they provided a most 

comprehensive analysis and critique of the 2014 Report.40 The ISI has also published comments 

on the 2018 and 2019 Reports.41 An analysis of the 2014 Report is provided in this section, 

followed by analysis of the 2018 and 2019 Report to determine how the number of stateless people 

has changed and to assess the progress made in reducing statelessness since the introduction of 

GAP.   

According to the 2014 Report, there were at least 10 million stateless people worldwide at the time 

of its publication.42 To avoid double counting, the report excluded from this estimate those 

stateless people who were also members of other groups protected by UNHCR, such as refugees 

and asylum seekers. In other words, those stateless refugees who were counted as refugees were 

not reported as stateless. Consequently, the 2014 Report documents only the number of stateless 

people who are not at the same time classified under another protected group by UNHCR suc as 
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refugees and IDPs. by UNHCR or reporting states. Furthermore, the mapping of stateless persons 

did not cover most regions in the world. ‘Data captured by governments and communicated to 

UNHCR were limited to 3.5 million stateless individuals in 75 countries’.43 In addition, the 

mechanism for determining the number of the stateless differed from state to state. Some states, 

for example, included in their data persons of indeterminate nationalities.44 In at least 17 countries, 

UNHCR was aware of a significant number of stateless, but did not publish any data about them 

for lack of any reliable sources.45  

Despite its flaws, notable progress was made in identifying stateless persons in the 2014 Report. 

Seventy-seven countries with reliable data shared their information with UNHCR, whereas in 2004 

only 30 countries had provided reliable data about stateless populations.46 Nevertheless, the figures 

presented by UNHCR were still inadequate as the basis for plans to end statelessness. UNHCR 

recognised that the data it published was not comprehensive.47  

The ISI highlighted the challenges in quantifying statelessness, one of which is variation in the 

interpretation of the definition of stateless persons, which affects the reliability of statistical data 

on stateless persons. Gaps in the data contribute to this problem. Unwillingness to self-identify as 

stateless or lack of awareness of the need do so, for example, is a major obstacle to accurate data 

collection. Some stateless people do not want to be identified as stateless for reasons such as seeing 

themselves as native to their respective countries.48 According to the ISI, the absence of a unified 

methodological approach among the states participating in the 2014 Report is another significant 

gap.49 In addition to pinpointing the obstacles associated with identifying the stateless, the ISI 

provided some complementary estimates that underscored the issues in the report.   

In light of the foregoing difficulties, the ISI concluded that statelessness affects more people than 

the number estimated by UNHCR in many regions in the world, especially in Asia and the Pacific, 

where statelessness was found to be ‘severely underreported’.50 The total number of stateless 

persons reported by UNHCR in this area is 1,422,850. However, 

It is safe to conservatively project that the true number of stateless persons in Asia 
and the Pacific is more than double what UNHCR is currently able to account for 
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in its statelessness statistics. It may be far higher if, indeed, there are widespread 
problems of statelessness in India, Indonesia, Nepal and Pakistan, as some of the 
available information suggests there might be.51 

In Sub-Saharan Africa also, the ISI concluded that UNHCR’s figures (totalling 721,303 stateless 

persons as of 2014) are inaccurate and that the total number of stateless persons in this region is 

likely to be ‘more than double the number of persons currently accounted for in UNHCR’s 

statistics, and probably many more’.52 

There were issues with the reliability of other regional statistics as well. Regarding the recent human 

rights violations in the Dominican Republic, for example, the ISI found that the number of 

stateless in the Americas should be much higher than the 200,000 UNHCR had reported.53 In the 

Middle East and North Africa (MENA), 444,237 stateless persons were reported by UNHCR.54 

The ISI noted that this number excludes stateless Palestinians, adding that ‘[q]uantifying the 

problem is a massive challenge in this region though, because of the diversity of the groups affected 

and the underlying causes, as well as the high political sensitivity of questions of citizenship and 

demography in many countries’.55 Finally, in Europe, the most mapped region by UNHCR and its 

partners,56 the number of stateless reported was 670,828. Noting that the true figure is far greater 

that this estimate, the ISI noted that ‘some 85% of [this figure] can be found in just four countries 

(Latvia, the Russian Federation, Estonia and Ukraine)’.57 In all these regions, and despite ‘the 

collection of data by governments, the UN and civil society, a full breakdown of this figure is 

beyond reach’.58 In the UNHCR Statistical Yearbook 2013, published in 2015, UNHCR 

acknowledged and included the ISI’s reflections on the accuracy of its data,59 and continues to 

welcome any comments with respect to its report on statelessness.  

The 2018 Report contains few changes from the earlier reports. In it, UNHCR acknowledges that, 

due to the invisibility of stateless people, it ‘was unable to provide comprehensive statistics on 

stateless people in all countries in 2017’.60 With this caveat in mind, there has not been a notable 

                                                           
51 ibid. 
52 ibid. 
53 ibid. 
54 ibid 9. 
55 ibid. 
56 UNHCR has produced detailed reports mapping statelessness in many European states. Those reports can be 
accessed via: <www.refworld.org/cgi-
bin/texis/vtx/rwmain?page=topic&skip=0&tocid=50ffbce524d&toid=50ffbce5268&querysi=mapping&searchin=
title&sort=date> accessed 19 July 2019. 
57 Institutie on Statelessness and Inclusion, The World’s Stateless (n 40) 7. 
58 ibid 14. 
59 UNHCR, ‘UNHCR Statistical Yearbook 2013, 13th Edition’ (2015) 41–47. 
60 UNHCR, ‘Global Trends: Forced Displacement in 2017’ (n 35). 

http://www.refworld.org/cgi-bin/texis/vtx/rwmain?page=topic&skip=0&tocid=50ffbce524d&toid=50ffbce5268&querysi=mapping&searchin=title&sort=date
http://www.refworld.org/cgi-bin/texis/vtx/rwmain?page=topic&skip=0&tocid=50ffbce524d&toid=50ffbce5268&querysi=mapping&searchin=title&sort=date
http://www.refworld.org/cgi-bin/texis/vtx/rwmain?page=topic&skip=0&tocid=50ffbce524d&toid=50ffbce5268&querysi=mapping&searchin=title&sort=date


 120 
 

change in the estimated number of stateless people. However, of the still 10 million estimated 

stateless people globally, UNHCR was able to capture 3.9 million in this report, compared to 3.5 

million it recorded in its earlier report.61 The 2018 Report for the first time includes the Rohingya 

refugee and IDP populations in Bangladesh and Myanmar in both its displacement and 

statelessness statistics.62 This is exceptional, because, as noted previously, to avoid double 

counting, UNHCR’s statelessness statistics only include the data of stateless people who are not 

reported elsewhere as refugees or IDPs. The justification given for the exceptional practice in the 

2018 Report is that these specific displaced populations are identified predominantly as stateless, 

and therefore they should be included in the list of stateless people as well as in the list of displaced 

populations. It should be noted, however, that Rohingya refugees and IDPs in other countries 

(India, Malaysia, Pakistan, Saudi Arabia and Thailand) are not reported in the statelessness 

statistics, nor are other refugees and IDPs.63 While a total of 56,500 stateless people acquired 

nationality last year, it is estimated that 70,000 children have been born stateless. This and the 

other figures in this report indicate that statelessness has increased despite growing global 

awareness of the issue.  

Slow positive developments happened in the year 2018, as reported in the 2019 Report. For 

example, 56,000 stateless people in 24 countries acquired nationality in 2018.64 However, there is 

no claim or evidence by UNHCR the previous estimate of total number of stateless people 

worldwide (at least 10 million people)65 was reduced. Again, and as noted by ISI, ‘the number of 

new cases of children born stateless [estimated to be at least 70,000] was higher than the number 

of existing cases of statelessness that were reported as resolved [56,000]’.66The 2018 and 2019 

reports and the data presented therein will be discussed further later in this chapter.  

The identification of stateless populations is a major concern for UNHCR because measuring 

statelessness is challenging. Thus, ‘more needs to be done to encourage and capacitate 

governments to identify and report on stateless people on their territory’.67 It is essential to 

recognise both the shortcomings of the identification measures taken by states and UNHCR and 

the need to overcome them.  
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4.2.1.2 Prevention and Reduction 

UNHCR plays an important role in pushing governments to implement measures to prevent and 

reduce statelessness. Prevention aims to avoid new cases of statelessness, while reduction is about 

securing nationalities to currently stateless persons.68 The principal international instrument dealing 

with both prevention and reduction of statelessness is the 1961 Convention. Although only 73 

states are parties to this convention,69 it is believed to have set standards that have been adopted 

by other international and regional agreements.70 As discussed above, UNHCR has made efforts 

to support countries to ratify the Convention, which is surely an important step.  

UNHCR assists states to prevent statelessness in four areas, the first of which is nationality 

legislation. When a state is willing to establish safeguards at the national level to prevent new cases 

of statelessness, it may benefit from UNHCR’s guidance or seek advice from the UNHCR’s Field 

Offices. Such measures are related to ensuring that no child is born stateless, eliminating 

discrimination against women in transmitting nationality to their children and preventing loss of 

nationality.71 Second, UNHCR advises governments on reducing administrative bureaucracy and 

simplifying the naturalisation process, which have an impact on statelessness in many cases.72 

Third, UNHCR has been involved in mitigating the risks of statelessness in situations of state 

succession. A recent example is its engagement with South Sudan, to which it provided advice on 

drafting its nationality law. Finally, although birth registration does not guarantee one a nationality, 

it is an important step to securing a nationality in some cases. For this purpose, UNHCR insists 

that states establish a registration and documentation system for newborns.73  

To reduce the number of stateless people, UNHCR focuses primarily on advocating for changes 

in national laws and policies ‘so that stateless populations are included in the body of citizens 

(especially useful for large-scale situations)’.74 UNHCR’s efforts in this area have been intensive, 

and have been helpful, especially in developing states. While few developed states have issues with 

regard to substantive nationality laws, the UNHCR’s focus in such countries has been on 

facilitating procedural matters to make it easier for the stateless to claim their nationality rights. 
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When a state does not comply with the 1961 Convention, under Article 11, a stateless person 

‘claiming the benefit of this Convention may apply for the examination of his claim and for 

assistance in presenting it to the appropriate authority’.75 Their application may be submitted to 

UNHCR, the body designated under this article, as noted earlier. Since the stateless are vulnerable, 

the assumption is that UNHCR assistance has made it easy for individual stateless persons to apply 

for assistance, but until now, this function of UNHCR has been ‘extremely limited in practice’.76 

Although the need for international assistance was recognised by the International Law 

Commission and by states during the drafting,77 UNHCR has interpreted this role somewhat 

broadly and used it as a basis for more general activities such as publicising its role in statelessness 

and working with NGOs.78 Such NGOs may enable stateless people to access other benefits as 

well as those provided under the 1961 Convention, but they operate only in certain countries.79  

UNHCR Field Offices are supposed to process individual claims from persons regarding their 

nationality matters;80 however, to date UNHCR has published no information about the 

application procedure or how this role was implemented. The role of UNHCR prescribed under 

Article 11 has been described by van Wass as ‘an advisory or facilitative role rather than an 

enforcement one’.81 

In November 2014, UNHCR published its ‘Global 2014-24 Action Plan to End Statelessness’,82 

whose statement of intent is ‘to bring an end to statelessness within 10 years by resolving existing 

situations and preventing the emergence of new cases of statelessness’.83 The plan has gained global 

support. The UN General Assembly by consensus welcomed ‘the call by the High Commissioner 

for action to end statelessness within a decade’.84 Details of GAP will be discussed in the next 

section.  

4.2.1.3 Protection  

Overall, the UNHCR’s activities in respect to preventing and reducing statelessness have been 

helpful, although the progress made has been slow. Considering the vulnerability of the stateless, 
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an effective enforcement mechanism supervised by a recognised international agency is urgently 

needed, and yet to date remains elusive.  

States have an obligation to ensure that stateless persons enjoy the rights embedded in the 1954 

Convention and their rights under international human rights law. Those rights were discussed in 

Chapter 1. For the stateless to enjoy such rights, they must first be recognised as stateless. 

Recognising the importance of this recognition, the UNHCR has issued guidelines on Statelessness 

Determination Procedures to assist governments on this matter.85 The second area in which 

UNHCR is working with respect to protection is promoting accession to the 1954 Convention 

and assisting states to implement the convention.86 In regions where NGOs are assisting UNHCR 

with its mandate under Article 11 of the 1961 Convention, they sometimes work to protect the 

rights of the stateless.87 

Analysis of UNHCR’s involvement in statelessness reveals that its focus has been on prevention 

and reduction at the expense of protection. While UNHCR has adopted several plans for ending 

statelessness, it has no concrete international mechanism for ensuring protection. Likewise, NGOs 

and interested scholars have focused on ending statelessness while ‘keeping the protection aspect 

of statelessness in the shadows. This is an area that deserves far greater attention’.88  

Many violations of the human rights of the stateless have been reported in some places. A recent 

example is the tragic situation of the stateless Rohingyas in Myanmar.89 The Rohingya community 

have endured horrific persecution for decades.90 In February 2017, the UN Office of the High 

Commissioner for Human Rights published a report titled ‘Interviews with Rohingyas fleeing from 

Myanmar since 9 October 2016’, in which witnesses reported serious human rights violations 

against the Rohingyas, including murder and rape.91 Although most other stateless communities 

elsewhere do not suffer such violence, in most cases their human rights are being violated. For 

such communities, protection should be considered initially. In situations like the one in Myanmar, 
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stateless people are forced to flee their homes,92 only to find themselves considered illegal 

immigrants in other countries and facing other forms of discrimination.93 Such extreme cases of 

persecution certainly cannot be solved through UNHCR, given its limited remit and power; 

however, UNHCR should develop some measures to mitigate the severity of the conditions 

endured by these stateless populations, at least by facilitating their movement as stateless refugees. 

4.2.2. Global Action Plan to End Statelessness by 2024  

4.2.2.1 Overview  

With the aim of eradicating statelessness by 2024, the 2014 Global Action Plan to End 

Statelessness (GAP) ‘establishes a guiding framework of 10 Actions to be undertaken by States, 

with the support of UNHCR and other stakeholders’.94 These actions are to (1) resolve existing 

major situations of statelessness; (2) ensure that no child is born stateless; (3) remove gender 

discrimination from nationality laws; (4) prevent denial, loss or deprivation of nationality on 

discriminatory grounds; (5) prevent statelessness in cases of State succession; (6) grant protection 

status to stateless migrants and facilitate their naturalisation; (7) ensure birth registration for the 

prevention of statelessness; (8) issue nationality documentation to those with entitlement to it; (9) 

accede to the UN Statelessness Conventions and (10) improve quantitative and qualitative data on 

stateless populations.95 

 

The objectives of these actions are to resolve existing situations of statelessness, prevent new cases 

of statelessness from emerging and better identify and protect stateless persons.96 For each action 

there is a specific goal or goals to achieve by 2024.97 Since statelessness occurs in different places 

in different contexts, not all actions may be relevant for every state. Therefore, while some states 

may need to implement all the actions, others are expected to implement only some of them.98 

States are encouraged to take necessary legislative and administrative measures to implement 

relevant actions. When necessary, UNHCR helps governments by offering technical advice on 

necessary legislative reform and by delivering a range of operational support. NGOs play a vital 
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role in further explaining statelessness in different contexts as well as in assisting governments 

directly or indirectly to implement GAP.99 

 

November 2018 marked the fourth anniversary of the introduction of GAP; UNHCR, as it does 

every year, celebrated this anniversary and the progress made to date.100 Progress had been made 

in many areas and there is now an unprecedented level of International awareness of statelessness 

due to the campaign.101 Many regions in the world have initiated or begun implementing regional 

declarations related to eradicating statelessness. In the month after GAP was published, the Brazil 

Declaration and Plan of Action102 emerged as a first response to this initiative. This declaration 

was adopted by 28 countries and three territories in Latin America and the Caribbean. It affirmed 

the commitment of those states ‘to the eradication of statelessness within the next ten years and 

[their] support [for] the campaign and the Global Plan of Action to End Statelessness, launched 

by UNHCR’.103 The Brazil Declaration was followed by other regional actions, including the 

Action Plan of the International Conference on the Great Lakes Region (ICGLR) On the 

Eradication of Statelessness 2017-2019,104 the Abidjan Declaration of Ministers of ECOWAS 

Member States on Eradication of Statelessness105 and the Package of Measures for the 

Implementation of the Minsk Agreements.106 Also, UNHCR has formed important partnerships 

with several related international organisations and has worked with other actors to ensure that 

statelessness is addressed through other international opportunities such as the Global Compact 

on Refugees and the UN’s Sustainable Development Goals (SDGs). As noted above, more states 

have acceded to the statelessness conventions since GAP was introduced, and thousands of 

stateless people have acquired nationality, as will be seen below. All of this progress is very 

significant. However, the focus in the next section is on the extent to which this progress indicates 

that GAP will accomplish its main aim of eradicating statelessness.  

4.2.2.2 2017 Goals  
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To track progress in implementing these actions, GAP sets out detailed interim goals, some of 

which were to be achieved by 2017, others by 2020. UNHCR has published follow-up reports 

almost quarterly since the start of the campaign.107 These reports are updated throughout the year 

and include a major section titled ‘Implementation of the Global Action Plan’, which provides 

updates on the progress made by governments with regard to each action. In addition, UNHCR 

has begun to publish useful Best Practice Papers for each action, aimed at assisting states to model 

their efforts on the best available examples.108 These resources are very helpful in showing the 

progress that has been made in relation to GAP from its introduction. Such resources, however, 

have demonstrated that the 2017 GAP Goals have not been actualised, although good progress 

has been made towards some of them. In this section, the targets for 2017 (the first milestone) are 

compared with the progress actually made to December 2017; thus, progress made after the end 

of the first milestone is not included in this section. The second milestone had not been reached 

at the time of writing. Table 4.1 summarises the 2017 goals for each action and the progress made 

towards them as reported in the relevant UNHCR reports. 

 

Table 4.1: Progress of GAP in its First Stage (2014-2017)109 

 

Action 2017 Goal(s) Progress 

1. Law, policy and administrative reforms are in place to 
grant or confirm nationality of non-refugee stateless 
persons in 10 of the major non-refugee statelessness 
situations. 

More than 10 countries have 
taken action in line with this goal. 
However, some of these have 
significant non-refugee stateless 
populations; those countries are 
Thailand, Estonia and Côte 
d’Ivoir.110 

2. • The percentage of States with no provision in their 
nationality laws to grant nationality to statelessness 
children born in their territory is reduced to 22%. The 
percentage of States with inadequate provisions is 
reduced to 22%. 
 • The percentage of States with no provision in their 
nationality laws to grant nationality to children of 
unknown origin found in their territory (foundling) is 

‘The Global Action Plan notes 
that only about 60 per cent of the 
States in the world have laws that 
allow children born in their 
territory to acquire a nationality if 
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reduced to 22%. The percentage of States with 
inadequate provisions is reduced to 28%.  
• The percentage of States with no safeguard in their 
nationality laws to grant nationality to children born to 
nationals abroad and who are unable to acquire another 
nationality is reduced to 2%. The percentage of States 
with inadequate safeguards is reduced to 33%. 

they do not acquire any other 
nationality at birth.’111 
 
Only Benin, Mali, Armenia, 
Estonia, Philippines and Norway 
have taken actions in line with this 
goal. That is good progress; 
however, it does not achieve the 
targets listed under this goal.  
 

3. • 10 States introduce reforms to their nationality laws to 
allow women to confer their nationality to their children 
on an equal basis as men.  
• 20 States introduce reforms to their nationality laws to 
allow women to acquire, change and retain their 
nationality on an equal basis as men. 

Only Madagascar has taken action 
in line with this goal. 

4. • At least 4 States reform their nationality laws to 
remove provisions which permit denial, loss or 
deprivation of nationality on discriminatory grounds. 

None.  

5. N/A  

6. • 20 additional States (30 in total since 2014) establish 
determination procedures which lead to a legal status 
that permits residence and guarantees the enjoyment of 
basic human rights and facilitate naturalisation for 
stateless migrants. 

Only Kosovo, Costa Rica, Greece 
and Ecuador have taken action in 
line with this goal.    

7. N/A   

8. • The percentage of States with populations that are 
entitled to nationality under law but cannot acquire 
documentary proof of nationality is reduced to 15%. 

None. 

9. • 100 States are party to the 1954 Convention.  
• 82 States are party to the 1961 Convention. 

None. 

10. • Quantitative data on stateless populations is available 
for 100 States.  
• Qualitative analysis on stateless populations is 
available for at least 70 States. 

The following countries are 
currently engaged in mapping 
exercises: Benin, Finland, 
Gambia, Ghana, Iceland, Kenya, 
Kuwait, Lithuania, Malaysia, Mali, 
Netherlands, Norway, Serbia, UK. 

 

 

As seen above, although there has been significant progress in some areas, the interim goals to be 

achieved by 2017 unfortunately have not been achieved, despite the intensive efforts of UNHCR 

and NGOs to make GAP successful. It is important to critically assess the first stage of GAP to 

better understand the reasons for this significant failure to ensure that any obstacles to compliance 

are addressed and that more states engage seriously in the next stage of implementation. The failure 
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of states to comply with the GAP goals should not negate the efforts of UNHCR and its partners. 

Although the goals have not been met, significant and unprecedented progress has been made in 

relation to most of the actions, and more states have changed their laws to solve statelessness and 

more states have acceded to the statelessness conventions.  

4.2.2.3 Comments    

Before discussing the failure of states to implement GAP in the first stage of operation, certain 

issues must be highlighted regarding the main goal of GAP: ending statelessness by 2024. While 

the main goal of GAP is to ‘end statelessness within 10 years’,112 its objectives do not lead to this 

goal.113 For example, Kristy Belton noted that ‘the GAP begins its Actions with the language of 

resolving “major situations of statelessness,” as opposed to all situations of statelessness’.114 

Another example is Action 9, which sets the goal for accession to the 1961 Conventions at 130 

states, and for accession to the 1954 Convention at 140 states, rather than seeking a universal 

accession to both.115 Thus, Swider, looking at the content of GAP, stated that ‘it is difficult to 

conclude that the UNHCR literally believes that there will be no stateless persons by 2024 as a 

result of the campaign’s activities’.116 However, its discourse suggests that UNHCR does 

sometimes believe in the feasibility of ending statelessness. For example, when the campaign was 

announced, UNHCR stated that ‘[t]he goal of eradicating statelessness is looking increasingly 

possible thanks to dramatic recent progress in the number of States acceding to two key UN 

human rights treaties’.117 Whether the stated goal of ending statelessness was meant literally or was 

intended to motivate states to act on the issue, it should be noted that its objectives do not lead to 

ending statelessness. 

 

As for assessing the actual progress of GAP itself, given that its primary aim is to end statelessness, 

it makes sense to assess its progress by examining the extent to which statelessness was reduced 
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instead of assessing progress towards its objectives, such as how many states changed their laws 

or acceded to the statelessness conventions. This is because the implementation of the GAP goals 

do not always lead to reducing statelessness, as established above. If this approach is applied in 

testing GAP, it becomes clear that there has not been a notable reduction of statelessness since 

the beginning of GAP. The estimated number of the stateless, as reported by the annual global 

trends reports of UNHCR, has not fallen.118 Based on the global trends reports, UNHCR has 

estimated that at least 10 million people have become stateless worldwide between 2014 when 

GAP was launched and 2018.119 Rather than set a measurement to assess the actual reduction of 

statelessness as an indication of its progress, UNHCR focuses in its GAP update reports on the 

application of its interim goals, such as the accession to the statelessness conventions and 

amending laws and policies. Again, however, such goals are not indicative of how much 

statelessness has been reduced. Thus, despite growing global interest in solving statelessness since 

GAP was launched in 2014, and despite the fact that some of its objectives, such as the increase 

of state accession to the conventions, have been achieved, there is no evidence that statelessness 

has been reduced globally. In fact, ISI estimated in 2019 that at least 15 million people remain 

stateless around the world.120 Ending statelessness through international initiatives is an extremely 

unlikely enterprise, to say the least. The next section will examine some of the evidence for this 

claim. 

 

4.3. Political Will and the Unlikely Goal of Ending Statelessness 

Having shown in the previous section that statelessness was not reduced in the first stage of GAP 

and that there has been no evidence that GAP or any other international initiative with the same 

goal could literally end statelessness, this section argues that ending statelessness is extremely 

difficult as politics always impact (de)naturalisation and there is no international supervisory 

mechanism that is sufficiently robust to ensure that statelessness can be ended. This thesis agrees 

with Swider, who was unequivocal in contending that under the current international legal and 

political order, the ‘complete eradication of statelessness by 2024 or in any foreseeable future is 

theoretically and practically unachievable’.121As seen in Chapter 1, deprivation of nationality has 

been based on various national factors, including political, ethnic and religious.122Adopting 
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international legal principles of statelessness prevention or reduction is not enough to overcome 

political obstacles to naturalisation. Mindful of the role the political plays in creating and 

perpetuating statelessness, Manley Hudson, the UN 1952 Special Rapporteur on nationality and 

stateless, stated that ‘[i]t is difficult to envisage any measures which would wholly eliminate the 

statelessness of presently stateless persons’.123 Today, politics still plays the same role in creating 

statelessness, and despite increased international regulation of nationality, there is no reason to 

think that international law could intervene in this matter to the extent of stopping governments 

from creating statelessness. This section in particular argues that international legal standards on 

avoiding statelessness, although potentially helpful to a certain extent, cannot completely 

undermine the political will of governments to perpetuate statelessness and therefore cannot 

ensure that statelessness will end. The political resistance of international or standard legal norms 

of naturalisation could be clearly noticed in (1) the states’ resistance to the existence of 

internationally specific legal obligations on naturalisation and an effective and authoritative 

international supervisory body on the matter and (2) the states’ resistance even to applying 

nationally adopted legal principles on nationality.  

4.3.1. Nationality and international law 

The fact that international human rights law provides a universal right to a nationality is not enough 

to ensure that everyone enjoys this right. As provided by relevant global human rights instruments, 

it is in fact an empty right because in many cases international law does not clearly specify as to 

the state responsible for granting this right. States have attempted successfully to avoid the 

adoption of clear and specific international obligations on (de)naturalisation so to avoid facing 

justiciable international obligations. In simple terms, while it is known that ‘everyone has the right 

to a nationality’,124 it is not specifically known when, how or from whom this right should be 

conferred. The UNDHR right to nationality is translated into several global conventions,125 all of 

which are silent about ‘the matter of upon whom the obligation falls to grant nationality’.126 This 

section will discuss this right as provided by two of the most significant of these conventions: the 

1989 Convention on the Rights of the Child (hereafter, ‘the UNCRC’)127 and the 1961 Convention.  

The UNCRC is a good test case for studying the impact of an international instrument obliging 

states to grant nationality in general. First, it is one of the most ratified UN conventions; all 
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member states of the United Nations are parties to the UNCRC, except the United States.128 

Second, it is significant in preventing statelessness as it starts with eliminating childhood 

statelessness. Finally, it is a treaty monitored by a UN Committee. Article 7 of the UNCRC 

stipulates that  

(1) The child shall be registered immediately after birth and shall have the right from 
birth to a name, the right to acquire a nationality and, as far as possible, the right to 
know and be cared for by his or her parents.  

(2) States Parties shall ensure the implementation of these rights in accordance with 
their national law and their obligations under the relevant international instruments 
in this field, in particular where the child would otherwise be stateless.  

Yet, notwithstanding this article and other similar provisions, at least every 10 minutes a child is 

born stateless somewhere in the world.129 UNHCR has cited the gaps in nationality laws as one of 

the most important reasons that states fail to grant this right to children.130 Nationality, however, 

is in most cases a political issue. Dr Benyam Mezmur, the Chairperson of the UN Committee on 

the Rights of the Child (CRC), always refers to political will as the ultimate cause of childhood 

statelessness.131  

Political resistance to this article was sensed as soon as it appeared in draft form. The original text 

proposed by the 1980 Working Group was as follows:  

(1) The Child shall have the right from his birth to a name and a nationality.  

(2) The States Parties to the present Convention undertake to introduce into their 
legislation the principle according to which a child shall acquire the nationality of 
the state in the territory of which he has been born if, at the time of the child’s 
birth, the application of the proper national law would not grant him any nationality 
whatever.132 

As far as statelessness is concerned, the two significant changes made to this working text are the 

addition of ‘as far as possible’ to the requirement that states confer a nationality on the child, and the 

omission of the requirement that states ‘introduce into their legislation the principle according to 

which a child shall acquire the nationality of the state’.133 Discussion around changing this 
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proposed text took longer than expected, with some states opposing it because their national laws 

did not grant nationality automatically to children of foreign parents. The Working Group was 

unable to continue ‘consideration of Article 1(2) because of lack of time’.134 The consequence of 

these amendments is that there is now less pressure on states to adopt measures that ensure the 

implementation of this right. As a result, one fifth of the CRC’s Concluding Observations relate 

to the interpretation of this article.135  

As for the 1961 Convention, to which only 73 states are parties, its relevance is obvious as it is 

specific to statelessness reduction. In August 1950, the UN Economic and Social Council 

requested the International Law Commission to ‘prepare at the earliest possible date the necessary 

draft international convention or conventions for the elimination of statelessness’.136 In 1952, 

Roberto Cordova succeeded Hudson as the UN Special Rapporteur on nationality and 

statelessness and was tasked by the International Law Commission to prepare two draft 

conventions, one on the elimination of future statelessness and the other on the reduction of future 

statelessness.137 Cordova urged the International Law Commission to adopt the draft Convention 

on the Elimination of Future Statelessness and explained that he only prepared the other draft on 

the Reduction of Future Statelessness because he was tasked to do so.138 Cordova made it clear 

that, although he did not expect all states to adopt the draft Convention on the Elimination of 

Future Statelessness,139 the problem of future statelessness can be solved only by the adoption of 

the first draft.140 In 1959, the United Nations Conference on the Elimination or Reduction of 

Future Statelessness was convened. Unsurprisingly, states rejected the draft Convention on the 

Elimination of Future Statelessness and after many amendments to the initial drafts, the 

conference finally adopted the Convention on the Reduction of Statelessness in 1961. Thus, the 

1961 Convention, even if applied perfectly, obviously would not help end statelessness. 

As described in the introduction to this thesis, the 1961 Convention obliged states parties mainly 

to apply a combination of the jus soli and jus sanguinis principles to ensure that no one is left without 

a nationality. It also obliges states to confer their nationality in other situations that would create 

statelessness, such as when divorce would result in statelessness. Despite these obligations, the 
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stateless would not be automatically entitled to nationality as the convention has some gaps that 

give states parties enough freedom to abstain from granting nationality to the stateless. For 

example, in order to qualify for the right to nationality under this convention, one must prove that 

one is stateless, which is a tricky and highly difficult task for an individual without the help of 

states. ‘Proving statelessness is like establishing a negative. The individual must demonstrate 

something that is not there.’141 This is especially true when the individual claiming statelessness 

was not born in the state in question, as in this case they are required by Article 2(d) to prove that 

they have been ‘always’ stateless. Given that most states, including those which are parties to this 

convention, do not have SDPs, this condition is not easily met by claimants who also have no 

practical venue through which they can prove their statelessness, making it easier for governments 

to refuse to naturalise them. Thus, even in terms of reducing statelessness, the 1961 Convention, 

while helpful, does not do enough. 

In summary, the states involved in concluding the 1961 Convention insisted on doing so in such 

a way that they would not be obliged to. This was also evident from the states’ objection to a 

meaningful supervisory body for this convention. The drafters of the 1961 Convention, unlike 

those of the 1954 Convention, did consider the need for a body to monitor the rights of the 

stateless. Article 11 of the 1961 Convention obliges states parties to  

promote the establishment within the framework of the United Nations, as soon as 
may be after the deposit of the sixth instrument of ratification or accession, of a 
body to which a person claiming the benefit of this Convention may apply for the 
examination of his claim and for assistance in presenting it to the appropriate 
authority.  

As mentioned above, in 1974, the UN General Assembly asked UNHCR to perform this task.142  

Article 11 was one of the most controversial in this convention. In straightforward language, it 

simply allowed the designated body to receive individual claims and to assist claimants to prepare 

their claims for consideration by their national governments. However, the first draft of this article 

gave this body far greater authority. In the 1953 Draft Conventions on the Elimination of Future 

Statelessness and the Reduction of Future Statelessness that were adopted provisionally by the 

International Law Commission, this article was numbered 10, and read as follows:  
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1. The Parties undertake to establish, within the framework of the United Nations, 
an agency to act on behalf of stateless persons before governments or before the tribunal 
referred to in paragraph 2. 

2. The Parties undertake to establish, within the framework of the United Nations, 
a tribunal which shall be competent to decide upon complaints presented by the agency 
referred to in paragraph 1 on behalf of individuals claiming to have been denied 
nationality. 

3. If, within two years of the entry into force of the convention, the agency or the 
tribunal referred to in paragraphs 1 and 2 has not been set up by the Parties, 
any of the Parties shall have the right to request the General Assembly to set 
up such agency or tribunal. 

4. The Parties agree that any dispute between them concerning the interpretation 
or application of the convention shall be submitted to the International Court 
of Justice or to the tribunal referred to in paragraph 2.143 
 

The clear intention of this article was for the said agency to represent the stateless before the 

governments of the states in which they reside, and not merely to assist them in presenting their 

claims to the appropriate authorities. Moreover, the article required states parties to establish an 

international tribunal to hear cases brought before it by the said agency against states alleged to 

have breached convention. The International Law Commission justified the provision of this 

article on the basis that stateless people have no protection from any state, and therefore should 

be protected and represented by the UN.144 When the UN Secretary General invited states to 

submit their comments, the Finish government welcomed the article and agreed that ‘[t]here is no 

doubt as to the necessity of those new bodies’.145 Most states, however, reserved their opinion 

regarding its inclusion, with the Italian government rejecting it entirely.146  The article was 

subsequently revised to its current form as Article 11 of the 1961 Convention. 

Paul Weis noted that there is  

[L]ittle willingness on the part of States to entertain the proposal of the International Law 
Commission to submit disputes concerning the interpretation or application of the 
Convention to adjudication by a specially established inter- national tribunal, and still less 
to allow individuals access even indirectly to such a tribunal for the decision of their claims 
to nationality according to the Convention. It may be submitted that this is regrettable.147  

As stated earlier, under Article 11 of that convention, UNHCR has a mandate to receive 

applications from individuals claiming to be denied nationality; however, UNHCR has interpreted 

this article broadly and has acted as if this mandate is advisory rather than supervisory. Therefore, 
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although the International Law Commission made clear that an international agency is needed to 

represent the stateless in nationality claims, the international community has failed to do so, leaving 

states without any effective supervisory mechanism to protect the right of the stateless to 

nationality.  

It is obvious from the discussion above that states are not willing to impose on themselves clear 

and specific justiciable legal obligations to end statelessness. 

 

4.3.2. (De)naturalisation and national and constitutional standards     

Most states have not adopted legal standards for naturalisation, such as those prescribed the 1961 

Convention, which in theory should reduce statelessness. Most states do not confer their 

nationality on the jus soli basis; 32 states adopt the jus soli principle but most of them do not give 

nationality based on birth unconditionally.148 There has been a trend in such states to limit this 

right by requiring other requirements.149  In the past three decades, several states which had a 

tradition of birthright citizenship changed their policies and introduced procedural and residence 

requirements to end the granting of citizenship solely on birth; these include the UK, Ireland, 

Australia and New Zealand.150 It is often suggested that the adoption of the jus soli principle or a 

combination the jus soli and jus sanguinis principles would prevent statelessness; however, in addition 

to the fact that neither has been widely adopted by states, the procedural and political implications 

of these principles are such that their adoption is no guarantee of prevention. This section focuses 

on the political factors rather than the procedural or evidential ones, as the latter could be a result 

of the former.151  

In her interesting book, The Birthright Lottery: Citizenship and Global Inequality, Ayelet Shachar stated: 

In theory, an ideal global birthright-attribution system should leave no one in the 
vulnerable position of statelessness; in practice, however, the combined operation of jus 
soli and jus sanguinis has never guaranteed this outcome in a world fraught with political 
instability and human mobility.152   
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The inter-American region has been one of the best in this regard, as it is the norm in this region 

to grant nationalities based on birth and descent.153 In most of the states, birthright citizenship is 

guaranteed by constitutional law and regional law as well as international law.154 Nevertheless, in 

practice, it is not always guaranteed. For instance, the Dominican Republic’s constitution applies 

the jus soli method of granting nationality but with an exception that excludes children of foreign 

parents who are ‘in transit’.155 The children of Haitian descent born in the Dominican Republic 

have been deprived of this right because the government retrospectively decided to interpret ‘in 

transit’ to apply permanently to the children of Haitian migrants.156 The Inter-American Court of 

Human Rights in 2005 decided that the deprivation of nationality rights by the Dominican 

Republic to stateless Haitian children born in its territory was in violation of Article 19 of the 

American Convention on Human Rights.157 Nevertheless, five years later, a Dominican court 

ruling, based on a new constitutional amendment, held that children born in the Republic to illegal 

immigrants are excluded from the right to nationality. This ruling is said to affect approximately 

200,000 Haitian residents.158 Likewise, there the long-established constitutional pure birthright 

citizenship in the US has recently come under attack by Republican politicians, including President 

Trump.159 

It is therefore evident that states have the power to determine the ultimate criteria of eligibility for 

this right, and as long as this system of nationality exists, it is inevitable that nationality will not 

always be guaranteed unless there is a radical change in the international political order. This is 

why ‘[s]tatelessness is a phenomenon as old as the concept of nationality’.160 UNHCR’s approach 

to statelessness overlooks the political nature of denaturalisation and GAP does not and cannot 

address such complications.161 As many deeper causes of statelessness such as politics and 

discrimination cannot be eliminated simply through legal reforms, it is unlikely too that 
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statelessness can be eliminated.162 Statelessness is not only a phenomenon as has been often 

suggested in the literature, ‘but endemic to the very structure of the international state system’.163 

It is worth reiterating at this point that this observation is not meant to discourage measures 

designed to reduce statelessness; this section seeks only to explain that the project to end 

statelessness is highly unlikely, given the reasons mentioned above. Thus, in order to avoid leaving 

the stateless without enough protection, there should be also a focus on identifying and protecting 

them until they acquire a nationality.  

 

4.4. The Need to Focus on and Enhance the Registration of the Stateless 
 

We have seen above how UNHCR’s efforts have focused on the goal of ending statelessness as 

opposed to taking measures to identify and document the stateless as was done by the League of 

Nations through the Nansen Passport scheme. The purpose of this section is to stress the urgency 

and significance of giving greater international attention and priority to the issue of registration, or 

SDPs. The stateless should not be left without the option of being registered and given a legal 

identity until they obtain a nationality. This section argues that more can be done to establish or 

improve SDPs in order both to improve the identification of the stateless and to provide them 

with legal identity.  

4.4.1. Registration and identification of the statelessness 

It is argued here that registration is an effective means of identification; UNHCR and the literature 

recognise that identifying the stateless is a major issue in the management of statelessness and that 

the data of the stateless is inaccurate due to gaps in the identification process.164 There can be no 

meaningful solution to the problem of statelessness without first identifying stateless populations. 

While it is true that some rights, for example, religious rights, could be afforded to the stateless 

without identifying them, many rights, such as the right to nationality or legal identity, do require 

them to be identified first. Thus, identification of the stateless is necessary to deliver meaningful 

solutions to them.  
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As previously noted, UNHCR has sought to identify stateless populations through various 

methods that have not proven sufficiently effective. This thesis contends that enhanced 

registration of the stateless is by nature a more robust means of identification. Moreover, 

registration need not be in the form of SDPs to help establish the existence of the stateless and 

protect their rights. In broad terms, registration could include other forms of legal certification 

such as birth registration and marriage certificates. There have been cases where people have lost 

their citizenship or become at risk of statelessness as a result of not being registered. This has been 

noted for example in areas where there are issues with birth registration. Whether in states that 

adopt jus soli or in those where jus sanguinis applies, birth registration is necessary to establish proof 

of the place of birth as well as relation to parents. This why UNHCR has repeatedly emphasised 

that birth registration is one of the most important technical measures designed to help prevent 

statelessness.165 An important case in this regard is the problem of birth registration in areas of 

Iraq formerly controlled by the so-called Islamic State in Iraq and Syria (ISIS).166 Children born in 

such areas face documentation issues when Syrian or Iraqi states recapture lands previously 

controlled by ISIS, as papers issued by ISIS are not recognised in those states. Unless they are 

properly registered, children born in these areas face the risk of statelessness because they were 

not documented where they were born.167 In some cases birth registration is hindered due to 

gender discrimination issues; one aspect of this is the fact that women are restricted from 

registering their children in the absence of their fathers, as in the Arabian Gulf states.168 Thus, civil 

registration in general could impact the nationality and statelessness of people. 

Returning to SDPs, the focus of this thesis, states parties to the 1954 Convention relating to the 

Status of Stateless Persons are obliged to accord to stateless people certain rights as specified in 

the convention.169 In order to claim full access to these rights, however, an individual must first 

establish that they are stateless. It is entirely left to the states to decide who is factually stateless 

and who meets the criteria of a stateless person under the Convention. Since stateless people do 

not hold any nationality, they should be registered differently from other people; this often requires 

states to introduce a registration system specifically for stateless people and people of unknown 
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nationality. SDPs could also help states improve their ability to identify the stateless, thereby 

facilitating the naturalisation process; this explains why Action 6 of GAP is to ‘grant protection 

status to stateless migrants and facilitate their naturalisation’.170 A few states have established a 

system to determine the status of stateless claimants.  

There are some issues with the implementation of statelessness determination and registration 

initiatives; these will be discussed in Chapter 5. For now, however, two main concerns related to 

the identification of the stateless should be noted. The first is that to date, UNHCR has given less 

attention to identification than it has to other issues, as noted previously. The other issue is that 

UNHCR discourages the registration of in situ stateless people. If states follow this instruction, 

the stateless are likely to remain hidden, as many stateless in situ populations are not well identified 

and there is no reason to be optimistic that they will receive a nationality in the near future.  

In ‘Guidelines on Statelessness No. 2: Procedures for Determining whether an Individual is a 

Stateless Person’, UNHCR explained that:  

Statelessness determination procedures generally assist States in meeting their 
commitments under the 1954 Convention. Their use, however, may not be 
appropriate in relation to certain stateless populations. Statelessness can arise both 
in a migratory and nonmigratory context and the profile of statelessness in a 
particular country may fit one or the other scenario or might be mixed. Some 
stateless populations in a non-migratory context remain in their ‘own country’ and 
may be referred to as in situ populations. For these groups, determination 
procedures for the purpose of obtaining status as stateless persons are not 
appropriate because of their long-established ties to these countries. Based on 
existing international standards and State practice in the area of reduction of 
statelessness, such ties include long-term habitual residence or residence at the time 
of State succession. Depending on the circumstances of the populations under 
consideration, States might be advised to undertake targeted nationality campaigns 
or nationality verification efforts rather than statelessness determination 
procedures.171 

This explains why GAP Action 6 is specifically to ‘grant protection status to stateless migrants and 

facilitate their naturalization’.172 It is true that in situ stateless people should be granted citizenship 

as soon as possible and giving them statelessness status may delay the process of their 

naturalisation when SDPs are used to silence the in situ stateless or when SDPs paint them as 

aliens and do not distinguish between them and stateless migrants. However, when denying 

nationality to the in situ stateless is ‘long-lasting (even inter-generational), there would come a 
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point when it is better to acknowledge such persons as stateless, rather than leaving them in the 

limbo of having no legal status.’173 

It could be true that some in situ stateless people may see registration as an inappropriate solution 

to their situation, and therefore may prefer to remain unregistered. However, the in situ stateless 

should have this option for several reasons. First, the distinction between in situ statelessness and 

migratory statelessness is not always clear. In fact, the reason why some populations are stateless 

is because their state doubts their claim to belong to it. Therefore, even when it is state policy to 

distinguish between in situ stateless and stateless migrants, in practice, applying this distinction 

could be complicated. Second, to exclude in situ stateless people from SDPs is to leave them 

without legal identity, which puts them at considerable risk as the question of whether or not they 

will be naturalised has not yet been decided. Third and most importantly, SDPs, if implemented 

properly, should be the best method of identifying the stateless; excluding in situ stateless people 

from this process would make them more invisible than the migratory stateless, as will be 

demonstrated in section (4.4.3). 

4.4.2. Registration and legal identity  

In addition to the benefits of identifying stateless populations, registration is needed to offer a legal 

identity for the stateless so to enable them to access more rights. As has been noted throughout 

this thesis, and particularly in Chapter 3, international actors who focus on nationality as the only 

solution to statelessness seem to forget that the most critical issue the stateless often face is the 

lack of proper legal identity. This problem can now be resolved, at least temporarily, through SDPs.  

Although they provide a legal identity, SDPs are considered by UNHCR to be an inappropriate 

solution for in situ stateless people and incompatible with the international standard advocated by 

UNHCR, namely the granting of nationality. However, in terms of the enabling their enjoyment 

of most rights and access to services, what is at issue for the stateless is not directly the possession 

of a nationality or lack thereof; rather, it is more about holding a recognised legal identity. Even 

when the right to nationality was introduced under the framework of the UN through UNHRD, 

it was understood that legal identity was the major issue the stateless faced. In fact, as will be 

explained in this section, the right to nationality was introduced to remedy the lack of legal identity. 

In view of this fact, it follows that when it is possible to provide legal identity through a means 

other than nationality, this means should be available as an option to the stateless.  
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Article 15 of UDHR, which stipulates that ‘[e]veryone has the right to a nationality’,174 is the basis 

of all subsequent international and regional agreements providing this right. This Article was 

initially a response to the major problem of statelessness that arose in the aftermath of the Second 

World War,175 at a time when there were no specific agreements protecting the rights of the 

stateless. In light of this absence, the drafters initially thought that naturalisation was the only 

means to protect the stateless. However, the states involved in drafting this article could not agree 

on several aspects of this right.176 As it was meant to cut the root of statelessness, the first drafts 

of this article required all states parties to adopt the jus soli approach, which grants citizenship to 

all persons born in a state’s territory. In its original form, this article, as drafted by the Division of 

Human Rights, read as follows:  

Everyone has the right to a nationality. Everyone is entitled to the nationality of the 
State where he is born unless and until on attaining majority he declares for the 
nationality open to him by virtue of his descent.177 

Several states, however, oddly enough led by the US, which in fact adopts this principle, rejected 

the addition of the jus soli principle to this article. It was suggested by some states that the 

mechanism of naturalisation be addressed by a separate convention,178 which later became the 1961 

Convention.  

It was then agreed that Article 15 of UDHR would prioritise the prevention of nationality over 

guaranteeing the stateless a citizenship. Thus, the second part of the article emphasises that ‘[n]o 

one shall be arbitrarily deprived of his nationality nor denied the right to change his nationality’.179 

The temporary status resulting from the registration of the stateless is compatible with the spirit 

of this right of nationality, as the record of negotiations during the drafting of this article indicates 

that it was not the intention of the drafters to immediately require states to naturalise the stateless 

people in their territories.180  
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In fact, the drafting states understood that the primary aim of Article 15 was to protect the stateless 

rather than to grant them citizenship, although giving them citizenship was and is the preferable 

solution. The Netherlands delegation asked for the provision ‘everyone has the right to a 

nationality’ to be deleted. India and the United Kingdom proposed the same. The Netherlands 

delegation explained the proposal as follows: 

It appears from the second paragraph that the object of this article is to ensure that 
everyone will have the right to invoke some official protection; for this purpose, 
paragraph 1 stipulating that everyone has the right to a nationality is not necessary, 
and as this right is not a very clear denotation, it had better be left out. If the 
suggestion of the protection of the United Nations to be given to stateless persons 
is accepted, the question arises whether such protection should be given by the 
United Nations themselves or whether it would be preferable to entrust this task to 
the International Refugee Organization.181 

The suggestion of the protection of the stateless by the UN in the above text refers to a provision 

that was intended to be added to this article which would have given the UN a mandate to directly 

protect the stateless. It was suggested by the South African delegation that for such protection to 

be effective, the organisation responsible for this matter should be able to issue passports to the 

stateless and have representatives in countries where there are considerable numbers of stateless 

people. The Preparatory Commission for the International Refugee Organisation, while insisting 

that no one should be left without citizenship, believed that a principle should be established that 

‘[a]ll persons who do not enjoy the protection of any State shall be placed under the protection of 

an International Organization established by the United Nations’.182 These recommendations by 

the drafters emphasized in the strongest possible terms the need for temporary protection for the 

stateless until they receive a nationality, and that such temporary protection does not negate the 

right to a nationality. The aims of the 1954 Convention, and particularly of Article 27, which 

requires states to issue identity papers to the stateless, are in line with this view.  

This temporary protection for non-citizens was acknowledged by the drafters of UDHR. The 

French representative, for instance, recommended the addition of a chapter (Chapter IV in an 

early draft) titled ‘Legal Status’, under which the following article (Article 14) should be added: 

‘Everyone has the right to a legal personality everywhere.’183 Some other states also proposed this. 

The provision of legal personality or ‘Juridical Personality’ (as later revised) had a double aim, 

namely to respond to situations where (1) an individual is denied a right or is refused access to a 
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service on the ground that s/he does not have full legal capacity (slaves) or (2) does not hold a 

valid document (the undocumented and the stateless).  As Professor Cassin explained: 

The recognition of the juridical personality of all human beings is a second means of 
abolishing slavery [. . .]. Slaves were once considered as instruments, as chattels, not 
as beings who could have rights. Also, just before the war there were instances 
when the right to marry was refused to refugees under the pretext that they did not 
have all the necessary papers and documents, that they did not have an 
authorization of residence, an official permit, and so forth, although they might 
have been living in a particular country for several years. Through such small 
detailed regulations the most fundamental human rights were denied. Chapter IV 
attempts to counteract that situation, [Cassin] concluded, and in his opinion Article 
14 should state that every human being has certain juridical and human rights 
regardless of whether or not he is a citizen, including the right to marry and the 
right to conclude contracts.184(Emphasis added). 

This concept of juridical personality was not adopted. The United States delegation opposed this 

provision because the term ‘juridical personality’ was unknown in US legislation; the US delegation 

stated that they would approve the provision only if an exact definition for this term was provided. 

The French delegation insisted that the provision was necessary to protect the rights of non-

citizens. After lengthy discussion regarding the difficulty of translating this term, the French 

delegation, although not fully satisfied, agreed to adopt what is now Article 6 of UDHR, which 

reads, ‘[e]veryone has the right to recognition everywhere as a person before the law’. This 

provision has been interpreted, however, as solving the problem of slavery more than that of 

statelessness.185  

In any event, as is clear from the discussion above, it was not the intention of the drafters of 

UDHR to prevent any temporary legal status by asserting the right to a nationality. Thus, 

temporary legal status for the stateless through SDPs, whether for the stateless in situ or for 

stateless migrants, serves the very purpose of the right to nationality, which is to protect their legal 

identity and rights. SDPs have proven effective in such protection and therefore should be an 

option available to the stateless.  

Offering stateless status documents to all stateless people would be in line with Target 16.9 of the 

UN’s Sustainable Development Goals (SDGs), which reads: ‘Provide legal identity to all, including 

birth registration, by 2030.’186Despite the questions around the definition of ‘legal identity’,187 it is 

                                                           
184 ibid 805.. 
185 Margaret Edith Brett, ‘The Right to Recognition as a Person before the Law and the Capacity to Act under 
International Human Rights Law’ (National University of Ireland, Galway 2012) 13. 
186 See the SDGs website: <https://sustainabledevelopment.un.org/sdg16> accessed 19 July 2019. 
187 See Commonwealth Secretariat, ‘Legal Identity for All’ (2017) 43 Commonwealth Law Bulletin 489; Bronwen 
Manby, ‘“Legal Identity” and Biometric Identification in Africa’ (2018) 6 Migration and Citizenship, Newsletter of the 

https://sustainabledevelopment.un.org/sdg16


 144 
 

obvious that in this context the term is more general than ‘citizenship’, which explains why Goal 

16.0 refers to birth registration. ‘The essence of the legal identity target in the SDGs can thereby 

be understood as the accomplishment of an important pragmatic, but essentially bureaucratic 

task.’188 In understanding legal identity as such, ‘It would seem that pragmatism is winning over 

principle in the SDG target’.189 It follows that registering the stateless globally could help to 

actualise Goal 16.9 and ensure the protection of their rights.  

4.4.3. The advantages of registration: The case study of Saudi Arabia 

In support of the arguments for registration outlined above, several cases can be studied.190 One 

such case that reveals the importance of registration for in situ stateless people and yet is not often 

studied in the relevant literature is that of Saudi Arabia’s stateless persons registration scheme. It 

is an important case because Saudi Arabia has registered certain stateless populations of migrants, 

but it has not registered in situ stateless people, nor have they been naturalised. Strikingly, the 

identification and protection conditions experienced by the registered stateless migrants have 

tremendously improved, while those of the stateless in situ have not improved at all. This will be 

illustrated below, following an overview of the statelessness problem in Saudi Arabia. 

Saudi Arabia is not a party to either statelessness convention.191 It has not established SDPs nor 

has it registered stateless people as having stateless status; instead, as will be seen below, it registers 

them as (il)legal immigrants or some other unconventional status. Regardless of how the Saudi 

government defines their status, the definition of statelessness in international law applies to 

thousands of people living in the Kingdom. Several groups in Saudi Arabia qualify as stateless 

under the universal definition of statelessness, two of the largest being the Bidoon (who are in situ 

stateless)192 and the Rohingya (most of whom are stateless migrants).193 UNHCR has reported the 
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number of stateless people in Saudi Arabia as of 2017 to be approximately 70,000.194 However, as 

will be seen below, some reports estimate that the number of Bidoon is far greater than this. Also, 

when Saudi Arabia began to register the Rohingya migrants, it became evident that there are far 

more stateless people in Saudi Arabia than this number. As a consequence of the initiative to 

register the Rohingya, more information is available about the hidden stateless migrants than about 

the stateless in situ. Stateless migrants also receive more protection from this system of registration, 

as will be shown below.  

The Stateless in Situ: The Bidoon  

Saudi Arabia is home to thousands of stateless migrants and in situ stateless people living inside 

its borders.195 The stateless in situ population includes nomads at the country’s northern and 

southern borders.196 These nomads are known as the Bidoon (the same name used for stateless 

people in Kuwait). Bidoon is an Arabic word meaning ‘without’ (i.e. without nationality).197 The 

Bidoon have a complicated history with the governments of the Gulf States, especially in Saudi 

Arabia and Kuwait. They are a tribal people who have dwelt in the region for over a thousand 

years, but each state believe that they belong to a neighbouring state.198 There is no reliable estimate 

of the number of stateless nomadic people in Saudi Arabia due to the lack of accurate registered 

data, but a report published in 2015 estimated that stateless nomads total approximately 250,000, 

as opposed the 70,000 estimated by UNHCR.199 However, this 250,000 figure is questionable as it 

was reported by a local newspaper without mentioning the source or the methodology used to 

calculate it. These stateless nomads lack very fundamental rights such as the right to health services, 

marriage registration, and normal access to education and freedom of movement without 

constraints or risk of arbitrary arrest.200 

The Bidoon, i.e. the in situ stateless population in Saudi Arabia, are not formally registered; they 

are provided with unconventional papers that do not confer a legal identity as much as recognise 

that the holder belongs to one of the Bidoon tribes.201 The manner in which these papers are 

provided is not uniform; there is significant and arbitrary variation in the way the Ministry of 
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Interior register the stateless and in the sometimes few rights they are allowed to enjoy. For 

example, some stateless people (particularly in the north) hold so-called ‘Black Cards’, which give 

them a limited right to move freely within the country and a limited right to work.202 Such Black 

Cards are described as ‘a document for movement and work for displaced people from 

neighbouring countries’.203 However, ‘[t]he procedure for obtaining these cards is unclear and their 

validity is often precarious’.204 Many other Bidoons are issued documents by relevant governorates 

which simply show that the registered person is well-known to a certain recognised tribal leader.205 

None of these documents allow the individual to access many fundamental rights, including health 

services.206  

In 2014, the General Directorate of Passports began a new initiative to register some of the Bidoon 

and grant them legal residence documents to normalise their economic and social lives.207 This 

initiative acknowledged the hardship the stateless face due to being denied health care and the 

impact of the lack of education on their lives.208 The government was concerned as well about 

registering Bidoon marriages as it does not have a clear legal and institutional framework for doing 

so. This new document was meant also to facilitate their free movement within the country.209 The 

government announced that such registration would have no impact on the ability of the registered 

to be naturalised in future.210 At the time of writing, however, this document had not yet been 

introduced. The reasons for this delay are not clear; however, it could be influenced by the reported 

rejection of this registration scheme by some tribal leaders of the Bidoon.211 However, there is no 

evidence to suggest that this rejection, which was expressed only by some family leaders, is 

representative of the whole Bidoon population. Whether or not this is the will of the Bidoon, the 

fact that they have not been registered properly has affected them, in that they are not well 

identified or documented. In 2014, the Chairman of the National Society for Human Rights, 
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Mufleh Al-Qahtani, announced that a major obstacle facing any measure to solve the problem of 

the Bidoon is that their population has not been fully identified, hindering their naturalisation.212  

In contrast to the situation of the Bidoon, the stateless Rohingya, who recently have been 

registered with legal status, but not as yet with stateless status, have benefited from the 

identification and protection registration confers. 

The Stateless Rohingya and Legal Status  

Another major stateless population in Saudi Arabia is the Muslim Rohingya refugees (known in 

Saudi Arabia as the Burma). As will be explained further below and in Chapter 5, the Muslim 

Rohingya community has a long history of persecution in their country (Myanmar), which stripped 

most of them of their nationality and is responsible for numerous reported human rights violations 

against them. As a consequence, the Muslim Rohingya community was forced to seek refuge in 

other states, and millions of them have fled the country. Because the city of Mecca (which hosts 

the Grand Mosque and Islamic Holy sites) is located in Saudi Arabia, Muslims can easily travel to 

Saudi Arabia to visit Mecca for pilgrimage and worship. For this reason, the Muslim Rohingya 

community found it easier to seek refuge in Mecca, and since 1948 have been immigrating to the 

city.213 At least 500,000 people from the Rohingya community now live in Mecca,214 most of whom 

are still stateless,215 having lost their Myanmarese nationality and having failed to obtain Saudi 

citizenship.   

In 2013, the Governorate of Mecca introduced a plan to correct the legal status of the Rohingya 

and improve their living conditions as part of a more comprehensive plan to develop the region, 

in which there are many illegal immigrants.216 Since then, tens of thousands have been registered 

and granted legal residency with some special rights in recognition of the persecution they faced 
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in Myanmar.217 In 2015, the leader of the Rohingya Community in Mecca, Shiekh Abo Alsama’ 

Abdumaljeed, confirmed that 250,000 Rohingya had been registered.218 He also confirmed that 

registration benefited the community critically and solved many of their problems, especially in 

relation to freedom of movement, access to education, access to health care and the right to 

work.219 This initiative also has been praised by the international community.220  

However, the Rohingya community in Saudi Arabia are not registered as stateless, but as legal 

immigrants. Prior to registration, the Rohingya were not seen as stateless but as illegal immigrants. 

The documents they are given now by the Saudi Authority show that they are of Burmese, 

Bangladeshi or Pakistani nationality,221 although in many cases this is inaccurate. Although the 

Rohingya community is now more empowered and their rights even have been extended beyond 

those provided by the 1954 Convention, unless their national or stateless status is determined, their 

legal identity will remain at risk. The Muslim Rohingya community in what is now Myanmar was 

first denied citizenship in 1948. Since then, several acts have confirmed this denial of their 

nationality, the most recent of which is the 1982 Myanmar Citizenship Law. 

Chapter 5 will demonstrate that the Rohingya are still stateless under the law of their country of 

origin, Myanmar. Some of the Rohingya in Mecca may have come to Saudi Arabia from Pakistan, 

Bangladesh or other countries and may be nationals of one of these. However, even those with 

nationalities from other countries may have lost them or be at risk of losing them, as they have 

been in Saudi Arabia for decades now and thus have lost their links to their home countries.222 

Therefore, the fact that the Rohingya community in Mecca has no nationality in Myanmar now 

must be acknowledged and therefore they should be determined as stateless. Recognising the 

current problem with their nationality enables future plans to naturalise them to be considered.  

That said, the more important point here is that although Saudi Arabia does not recognise their 

statelessness, registering the Rohingya not only has helped to identify their number and collect 
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their data but also has helped them become legally recognised, enabling them to enjoy their rights. 

In contrast, in situ stateless Bidoon have not been registered properly and therefore little is known 

about their existence; moreover, they do not enjoy the same rights as do the Rohingya. This case 

shows that registration of in situ stateless people is as necessary to improve identification and 

protection as the registration of stateless migrants, if not more so. More particularly, it 

demonstrates that UNHCR’s estimate of 70,000 stateless in Saudi Arabia is inaccurate.  

 

4.5. Conclusion 

The foregoing discussion has explored the international measures for protecting the rights of the 

stateless. While there have been undeniably positive developments in this area in recent years, 

when one refers to progress in human rights initiatives, there is always a ‘however’. In the case of 

statelessness, the ‘however’ claims its place. The shortcomings of both international law and 

UNHCR’s actions with regard to statelessness are still apparent and there is no reason to believe 

that statelessness can ever be ended. Decisions on nationality remain a sovereign matter and in 

practice no international entity can intervene in a state’s decision to enforce the right of nationality, 

in spite of all the developments in international law that place restrictions on states with the aim 

of preventing statelessness. Nationality has numerous political and economic aspects that prevent 

states from granting it to all who want it. With this in mind, if there is a solution to statelessness, 

it must be through an international mechanism limiting states’ powers in matters relating to 

nationality. Regardless of how possible this is, what matters now is that there is no robust legal 

international solution in place to ensure that politics cannot prevent actions against statelessness. 

As long as that is the case, then the UNHCR’s deadline to end statelessness by 2024 is unrealistic. 

As long as statelessness continues, a practical mechanism is needed to protect the rights of the 

stateless. 

It is granted that stateless people cannot be protected without being identified and recognised as 

stateless. Their right to a nationality also could be taken away from them if they are unable to prove 

their stateless status. Identification therefore has been described as ‘a necessary step to addressing 

the problem’.223 However, as discussed in this chapter, the identification process has been 

extremely difficult and the UNHCR’s estimates in this regard have significant flaws. ‘Identification 

of statelessness remains a major challenge. Frequently, stateless persons live on the margins of 
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society and are, almost by definition, “uncounted”’.224 If we wish to support these uncounted 

people, then the methods used by UNHCR to identify them – for example, analytical desk review 

– will not suffice. Therefore, SDPs are urgently needed. That said, as implemented currently, SDPs 

have some issues that must be addressed. These issues are discussed in Chapter 5. 
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Chapter 5: Current Issues with Domestic Registration of Stateless 

People  

 

5.1. Introduction 

Having discussed in Chapter 4 the significance of registration as an essential step in addressing 

statelessness in general and in improving the identification and protection of stateless people in 

particular, this chapter turns to current domestic systems for registering the stateless. As used in 

this chapter, the term ‘domestic’ refers to the fact that current registration programs are not subject 

to any international supervision or coordination. There are interesting and complicated lessons 

that can be learned from the existing domestic systems of registration or other statelessness 

determination procedures (SDPs), especially those of states experiencing major issues with 

statelessness. There are, of course, advantages to registering the stateless in terms of its ability to 

improve the living conditions of the stateless in some situations; in fact, this is the major argument 

of this thesis. However, the focus in this chapter is on the flaws in current registration systems, 

which, it is argued, an institutionalised global uniform registration system could to some extent 

resolve. Thus, whereas Chapter 4 explained why registration of the stateless should be considered, 

Chapter 5 explains why registration of the stateless should take a unified form under the 

supervision of an international entity.  

The chapter begins by introducing the concept of statelessness registration systems and SDPs and 

highlighting the fact that such systems have not been well studied in the literature as evidence for 

its argument that further research should be conducted in non-European states. The major 

problems with many registration systems, especially in those states with substantial stateless 

populations, are then identified, including discriminatory registration practices, misinterpretation 

of the international legal definition of statelessness, administrative and institutional issues and 

travelling obstacles. The chapter concludes by recommending uniformity in and international 

supervision of the registration of the stateless. It should be made clear from the outset that the 

flaws in the systems of domestic registration discussed in this chapter are not caused directly by 

the lack of uniformity or harmonisation; in most cases they are due to causes deeper than mere 

procedural or technical issues. However, the argument of this chapter is that global uniformity and 

harmonisation of the approach to registering the stateless should be helpful in limiting the impact 

of at least some of these flaws.  
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5.2. Statelessness Determination Procedures (SDPs) and Registration  

5.2.1. Introduction  

The 1954 Convention sets out the rights to which stateless persons are entitled.1 The Convention 

is silent about the procedure by which an individual’s stateless status is determined and granted. 

However, since, as demonstrated in the previous chapter, those rights cannot be fully guaranteed 

without first identifying such persons and determining their status, there is an implied obligation 

on states to identify the stateless in their jurisdiction and determine their status.2 This process, 

known as Statelessness Determination Procedures (SDPs), is very complicated mainly due to how 

difficult it is for a person to prove that they have no nationality in any country in the world.3 In 

this, SDPs are more complicated than Refugee Status Determination (RSD), which in itself is 

difficult.4 This is because refugees are required to prove the existence of something (a well-founded 

fear of persecution in the country of origin),5 while the stateless are required to prove the 

inexistence of something (nationality). Proving that something exists is more often than not easier 

than proving that something does not exist.6 The purpose of SDPs as instructed by UNHCR is to 

identify stateless migrants and therefore facilitate their naturalisation process.7 The previous 

chapter already justified why SDPs should be made an available option for the stateless in situ as 

well.  

UNHCR provides guidelines to assist states in building effective SDPs.8 Some states, however, 

have registered the stateless not in accordance with the standards for SDPs set out by UNHCR, 
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but in a way that is much less developed and less fair as will be seen in this chapter. The registration 

systems used in these states are not sufficiently advanced and, apart from European SDPs, typically 

have not been studied in sufficient detail either by UNHCR or in the literature. This chapter 

examines any national system of registration that is intended to record the data of the stateless 

and/or document them. Some of these systems do not register individuals with stateless status, 

but instead register them under different categories, as seen below. Such systems should not be 

called SDPs because they do not actually determine whether a person is stateless. Thus, the term 

‘registration’ in the particular context of this chapter is used more generally to include SDPs and 

other systems of registration that register the stateless in some way, whether or not they do so in 

accordance with UNHCR recommendations.  

Recognising the fact that the vast majority of states do not have any mechanism to determine the 

status of stateless people, Action 6 has the primary goal of having, by 2024, ‘70 States identify 

stateless migrants through determination procedures which lead to a legal status that permits 

residence and guarantees the enjoyment of basic human rights, and facilitate naturalisation’.9 Until 

2014, ‘only a relatively small number of countries ha[d] established statelessness determination 

procedures, not all of which [we]re highly regulated’.10 In recent years, more states have become 

interested in establishing SDPs.11 The effectiveness and fairness of SDPs depends on several 

factors. 

5.2.2. Standards and best practices  

For SDPs to be effective, UNHCR recommends that states consider several basic features.12 To 

begin with, states should enact appropriate laws or regulations when establishing their SDPs to 

ensure they are built on a secure legal basis and to assist both officials and applicants to understand 

the procedure.13 Second, SDPs must be accessible to potential applicants and be conducted within 

a clear institutional framework.14 In terms of evidentiary issues, since proving statelessness involves 

proving a negative which is difficult to do, SDPs should share the burden of proof by assisting 

applicants in various ways, including contacting international authorities to gain information about 

the stateless when necessary.15 Finally, SDPs must provide successful applicants with proper 
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documents with which to demonstrate their legal status while waiting for any issues relating to 

their nationality to be resolved.16 It comes as no surprise that most states either do not have such 

a system or have a flawed system that does not meet the above standards.17 Gabor Gyulai 

categorised the SDPs states use to protect the stateless as follows:  

1. A statelessness-specific protection mechanism, based on clear procedural rules 
established in law (Spain, Hungary, Moldova, Georgia and the Philippines); 

2. A statelessness-specific protection mechanism, without clear procedural rules 
established in law but with a general ‘consensus’ on procedural modalities (France); 

3. A statelessness-specific protection mechanism, without clear procedural rules 
established in law and with no general ‘consensus’ on procedural modalities (Italy); 

4. A non-statelessness-specific protection mechanism, where for instance legal and/or 
practical obstacles to expulsion provide a ground for residence rights (Germany 
and Poland); 

5. Neither a statelessness-specific protection status, nor alternative (non-statelessness-
specific) protection is available (the majority of states).18   

   

In ‘Good Practices Paper – Action 6: Establishing Statelessness Determination Procedures to 

Protect Stateless Persons’, UNHCR offered an overview of the practices of states in relation to 

SDPs and selected some examples of best practice.19 The criteria for the latter are: (1) being built 

on a sufficient legal basis, (2) being easy to access, (3) allowing the right to stay during the 

application procedure, (4) conducting interviews with applicants, (5) provision of legal aid to 

applicants, (6) the burden of proof being shared between applicants and the state and (7) allowing 

the right to appeal.20 France, which has the oldest SDP system, was selected as the best practice 

state, as it meets all the above criteria.21 Georgia, Hungary, Italy, Latvia, Kosovo and Mexico 

followed France in that order as good practice examples.22  

5.2.3. Scholarly studies of SDPs 

There have been a few applied studies of SDPs, the focus of most of which has been mainly on 

western or developed countries;23 the statelessness registration schemes of most other relevant 
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developing countries are still neglected in the literature. Several developing states with significant 

issues related to statelessness (e.g. Arabian Gulf states) have methods of registering the stateless 

that have not been given enough consideration in UNHCR’s reports and academic studies.24 By 

contrast, the most studied national SDPs have been in states where statelessness is not a serious 

issue, such as the UK and France.25 Though it may be true that most less developed states do not 

have well-established systems with a clear procedure for determining statelessness, the experiences 

of such states, however primitive their registration systems may be, should be thoroughly studied 

in order to get a sense of how registration of the stateless works in practice. To better understand 

the significance of national registration systems, the scope of research in this area must be widened 

to include registration systems in states with major statelessness issues that have attempted to 

determine the status of the stateless or to register them without properly determining their status. 

Toward this end, the focus in the following discussion is on those registration systems that to date 

have not received sufficient attention. 

 

5.3. Main Issues with Domestic Registration Systems  

Reviewing the experience of registering the stateless in most countries that have a system for doing 

so reveals a number of common and similar issues that must be addressed. Some of that experience 

supports the argument for the registration of the stateless in that the systems in operation have 

proven to be successful and effective.26 The experience of other states, by contrast, indicates that 

their current systems of registration are so far from perfect that they cast doubt on the likely 

success of any attempt to register the stateless. In fact, registering the stateless can be used as a 

means of guaranteeing their rights or as a means of discriminating against them. The main 

strengths, weaknesses and other issues relating to current registration regimes are discussed below, 

together with lessons to be drawn from their experience.  
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5.3.1. Concerns over discrimination  

As discussed in section (1.3.2.), Tucker doubted that registration could succeed and was concerned 

that it may be used to discriminate against the stateless.27 This has been true in some cases; in 

others, however, the opposite is relatively true. The degree to which the stateless are targeted by 

registering their statelessness status varies from country to country. For instance, the situation of 

the Rohingya in Myanmar, as will be seen below, demonstrates how stateless documents can be 

used to target and persecute minorities, whereas in the cases of Latvia and Estonia, this 

documentation is used to block only certain political rights of the stateless.28 Interestingly, some 

governments, such as that of Kuwait, even use registration to differentiate between the stateless 

themselves.29 In the following section, the case of the registration of the Rohingya in Myanmar, 

the most discriminatory registration system known in recent years,30 is examined to determine to 

what extent registration enabled Myanmar to persecute the Rohingya, and whether this case 

justifies concern about registration.  

5.3.1.1. Targeting stateless minorities through registration: The case of stateless Rohingya in Myanmar  

The Rohingya Community consider themselves natives to Rakhine State,31 located on the western 

coast of Myanmar (Burma). The Government of Myanmar, however, considers them illegal 

immigrants who began entering Myanmar illegally following its independence in 1948.32 As a 

consequence, the Government of Myanmar has denied the Rohingya community their 

fundamental rights, including the right to nationality, rendering them stateless and pushing 

hundreds of thousands of them to seek refuge elsewhere.33 The approximate number of stateless 
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Rohingya residing in Myanmar is one million.34 Myanmar has been condemned by the international 

community on several occasions for persecuting the Rohingya for decades.35  

Many stateless Rohingya in Myanmar were registered during the period between 1950 and the 

military coup in 1962, at which time they were given identity cards that enabled them to vote.36 

Following the military coup, it became more difficult for the Rohingya to acquire Burmese 

nationality.37 After the constitutional changes in 1974 in Burma, the stateless Rohingya had the 

right only to apply for Foreigners Registration Certificates (FRC).38 About 200,000 Rohingya fled 

to Bangladesh in 1976, but then were forced to return to Burma in 1980.39 In response to their 

return, the government of Myanmar enacted the 1982 Myanmar Citizenship Law, which made it 

even more difficult for the Rohingya to acquire nationality. ‘Both the timing and content of the 

1982 law indicate that it was deliberately targeted at the Rohingyas, while also discriminating against 

other Asian immigrants who had entered the country during the British colonial period.’40 This act 

created three categories of citizens: full citizens, associate citizens and naturalised citizens. 

According to this act and its subsequent regulations, full citizenship is only for certain tribes and 

ethnic groups ‘as have settled in any of the territories included within the State as their permanent 

home from a period anterior to 1185 BE, 1823 AD’.41 Associate and naturalised citizenships also 

are subject to other complicated and discretionary requirements that prevent the Rohingya from 

claiming them.42 

Concerning the status of the Rohingya in Myanmar, because they do not qualify for any category 

of citizenship, they are considered simply as foreigners and have been registered as such since 

1950.43 The unfair manner by which they have been registered is seen as an indication of the 

unwillingness of the government to facilitate their naturalisation. In 1949, the Government of 

Burma enacted The Residents of Burma Registration Act, whereby ‘a Registration List registering 

all residents of Burma shall be kept’.44 Registered residents were given National Registration Cards 
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(NRCs) ‘as a proof of identity and containing prescribed particulars. NRCs were issued to all 

residents (mainly citizens) whilst registered foreigners (under Foreigners Registration Act and Rule 

of 1948) were issued FRCs’.45 Many Rohingyas were issued NRCs at the time, but in 1974, 

subsequent to a military operation and the promulgation of the Emergency Immigration Act, ‘[a]ll 

citizens were required to carry identity cards (National Registration Certificates), but the Rohingyas 

were only offered Foreign Registration Cards (FRCs), which many refused to accept’.46 During 

this period, NRCs were seized from many Rohingyas; the method by which NRCs were issued to 

the Rohingyas was seen as a strategy to deny them citizenship in the future.47  

The Rohingya’s struggle to secure documentation and the denial of their nationality continued at 

different levels of the same main policy. However, in 1993 UNHCR signed a Memorandum of 

Understanding (MoU) with the government of Burma and Bangladesh to facilitate the return of 

the Rohingya refugees who fled in 1991.48 This agreement triggered interesting developments with 

respect to registration.  

One significant issue on which UNHCR focused is the provision of proper documentation for the 

Muslim Rohingya. Based on the above-mentioned MoU, the Government of Myanmar committed, 

‘with the assistance of UNHCR, [to] issue to all returnees the appropriate identification papers’.49 

The UNHCR’s pressure on the government at the time resulted in 1995 in a new push by the 

government to document the Rohingya and provide them with Temporary Registration Cards 

(TRCs, also known as White Cards).50 The TRC scheme was presented and perceived as ‘a first 

step towards citizenship’.51 By 2010, over 700,000 Rohingyas held TRCs.52  Significantly, TRCs are 

not issued to the Rohingya community alone but also to some others in Rakhine State. The TRCs 

afforded the Rohingya some basic rights.53 ‘While these white cards constitute[d] a proof of identity 

and residence, they [did] not confirm citizenship. White card holders were nevertheless allowed to 
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vote in the 2008 Constitutional Referendum and the 2010 national elections.’54 However, the right 

of TRC holders to vote was revoked in 2014.  

In 2014, the government introduced a citizenship verification program in Rakhine State through 

which the Rohingya were invited to apply for citizenship under the 1982 law, but were required to 

identify themselves as Bengalis, again implying that they are illegal immigrants.55 The Rohingyas 

rejected this policy and the majority of them did not participate in the program. The government 

threatened those who did not participate and those who did not meet the criteria with displacement 

to camps or deportation.56 The government announced that TRCs would expire by the end of 

March 2015. The only option for the Rohingyas was to surrender their TRCs and go through the 

citizenship verification process. Because the Rohingyas are required to identify themselves as 

Bengalis, very few of them applied. In 2015, of the over 700,000 TRCs holders, 1,280 in Taung 

Paw IDP camp in Myebon had no option but to apply; few of them were later naturalised. Finally, 

in June 2016, the government launched another, similar verification project that does not require 

self-identification. However, the Rohingyas objected to the verification plan because it ‘lack[ed] 

transparency both in terms of process and on its accepted outcome and ha[d] not incorporated 

any trust-building and consultations with affected communities’.57   

Despite these recent developments, the government of Myanmar is still far from guaranteeing the 

rights of the Rohingya. Unsurprisingly, Myanmar is not a party to either the 1954 Convention or 

the 1961 Convention.58 The Rohingya’s experience with registration in Myanmar speaks volumes 

about the role of international pressure in enhancing registration. 

5.3.1.2. The need for international intervention on registration   

Although registration could be and has been used to target the stateless and other minorities, the 

solution should not be to discourage registration, but to enhance it and ensure it is implemented 

in a fair and transparent manner. First, such dangerous registration schemes have not been seen in 

recent years except in Myanmar, whose practice is not representative of that of other states. 

Second, with the growing need for identity documents, it has become easier to target stateless 

populations without registration. Today, one must present identity documents to access daily 

services, to see doctors and to travel.59 In extreme cases of discrimination, targeted populations 
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are easily exposed to governments when they need to access such services.60 In other words, it is 

not registration that enables governments to discriminate; it is other, pre-existing factors that cause 

governments to discriminate, politically, religiously, culturally or in other ways. Registration is a 

technical issue that is necessary for people to enjoy their rights. The fact that some states have 

abused this system in the past or do so now should not negate the need for registration. 

Registration has been proven to help many stateless populations in most states. For example, the 

way in which the Rohingya are registered in Myanmar and the persecution they face in their country 

have much deeper root causes than registration. As in the case of the Jews in Nazi Germany, the 

Rohingya minority had been persecuted in Myanmar long before registration was introduced. 

Therefore, to suggest that registration should not be undertaken to avoid persecution is 

nonsensical, when (1) persecution can be practised with or without registration and (2) when 

registration is needed to access most rights. Therefore, rather than discourage the registration of 

the stateless, we should advocate that the international community and UNHCR work closely with 

states to supervise and improve the process of registration so as to limit discrimination. 

The Rohingya’s experience of registration, which, although not the only dangerous system of 

registration of the stateless, is the worst example in recent history, demonstrates how intervention 

by UNHCR and the pressure it put on the government of Myanmar helped to slowly improve that 

system, although it remains inadequate. One of the most significant ways in which the process has 

improved under UNHCR supervision is through the introduction of TRCs designed to register 

not only the Rohingya but other stateless people in Rakhine. This method of uniform registration 

of all stateless populations without making distinctions between them is an important step in that 

it could help to minimise discrimination against the Rohingya. In conclusion, experts who contend 

that registration is dangerous should recognise that registration is a necessity in this modern world 

and its dangers could be limited by making it a uniform system and under international supervision.  

5.3.2. Definitional issues 

To determine the status of a claimant, what constitutes statelessness must first be clearly 

understood. The definition of stateless persons as prescribed by the 1954 Convention sets a clear 

and simple criterion for statelessness, namely, the lack of a recognised citizenship from any 

country.61 In practice, however, states vary considerably in their understanding and application of 

the legal definition of statelessness. The misapplication of this definition raises certain issues at 
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both the international and the domestic level.62 On the international level, these issues relate to the 

classification of statelessness into de jure and de facto statelessness. At the national level, the issue 

relates to what is known as the ‘theoretical right’63 to nationality and the notion of ‘non-

citizenship’.64 To improve the identification of the stateless, the criteria for determining 

statelessness should be clear and unified. If each state defines the stateless differently, more 

obstacles to understanding and solving statelessness through international measures will arise. 

These definitional issues and their practical consequences are clarified below.   

5.3.2.1. De facto statelessness: The unnecessary category of statelessness 

De Jure Statelessness  

Article 1 of the 1954 Convention Relating to the Status of Stateless Persons offers the current 

definition of de jure stateless persons, which reads as follows: ‘the term “stateless person” means 

a person who is not considered as a national by any State under the operation of its law.’ The 

International Law Commission recognised this definition as part of customary international law.65 

During the drafting of this article, discussion ensued as to whether this definition should be 

amended to exclude refugees who already fall under the 1951 Convention. The drafters later agreed 

to omit this amendment and allow the article to apply to all stateless persons.66 Thus, if a state is a 

party to this and not the 1951 Convention, then it is obliged to consider stateless refugees to be 

protected under this convention.67 By contrast, if a state is a party to the 1951 Convention but not 

to this convention, then, technically, in situ stateless persons in that state are not protected by the 

1951 Convention, which covers only refugees. Despite some scholarly comments on how ‘the 

operation of its law’ should be interpreted,68 in the context of this research, this definition is 

sufficiently clear. The only problematic category is de facto stateless, the definition of which, due 

to its ambiguity, is confused with that of de jure statelessness and the definition of refugees. 
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De Facto Statelessness 

The most recent definition adopted by UNHCR for de facto stateless persons who fall under 

UNHCR’s mandate is as follows: ‘persons outside the country of their nationality who are unable 

or, for valid reasons, are unwilling to avail themselves of the protection of that country.’69 While 

the concept of de jure statelessness is largely straightforward, de facto statelessness still is not 

clearly defined, although under international law de facto stateless persons should also be 

protected.70 Consequently, no international legal instrument defines de facto statelessness.71 

All the proposed definitions of de facto statelessness include its main element, which is the 

ineffectiveness of nationality. This notion of ineffective nationality is so subjective that it is difficult 

to incorporate into a technical definition.72 Indeed, it can even further complicate the 

understanding of both citizenship and statelessness. For example, Tucker has made the interesting 

point that if citizenship can be so ineffective as to create a situation of de facto statelessness, then, 

by the same logic, generous protection offered to some statelessness people (those of Latvia and 

Estonia, for example) should make them de facto citizens.73 

Another feature of de facto statelessness is the condition of being ‘outside the country of origin’, 

which means that the ineffectiveness of one’s nationality is only considered under international 

law if one has move to another country. Although the drafters of the 1961 Conference were 

concerned with de facto statelessness as an ineffective form of nationality and discussed it without 

expressly including the element of being ‘outside the country of origin’,74 UNHCR notes that The 

‘Conference records suggest that the delegates were principally concerned about the situation of 

de facto stateless persons who are refugees’.75 Being ‘outside the country of origin’ is not and 

should not be relevant to the concept of statelessness. What makes a person stateless is not having 

a citizenship, in the same way as what makes a person a citizen is having a citizenship. Thus, what 

makes a person stateless in practice is the ineffectiveness of their citizenship, regardless of whether 

they are inside their county or outside it. The ineffectiveness of their citizenship can impact 
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stateless people even if they do not leave their countries. An example of this is the ineffectiveness 

of Somali citizenship for Somali people still living in Somalia, which has been without an effective 

government since 1991.76 Recent research on statelessness has begun to notice the problem the 

category of de facto statelessness has caused.77 The Equal Rights Trust, for example, has frequently 

expressed concern about the exclusion of the de facto stateless inside their countries of origin 

from the UNHCR’s definition of de facto statelessness.78 In their ‘Draft Guidelines on the 

Detention of Stateless Persons’, the Trust proposed a very generous definition of de facto 

statelessness as the condition of having ‘a legal nationality which is ineffective’.79 This definition, 

however, does not solve the problem of the subjective nature of the concept itself. 

Because there is no precise definition of de facto statelessness and because de facto statelessness 

is ultimately about refugees, the condition of statelessness should be limited to those who do not 

possess full recognised nationalities (i.e. de jure stateless people). The current, unnecessary 

confusion over the definition of statelessness has complicated the identification of stateless people 

in that some people are identified as de facto stateless when they are in fact de jure stateless. Some 

people who are assumed to clearly belong to a certain state are not officially recognised as citizens 

of that state and are waiting to be granted citizenship. In that the interim, they are de jure stateless 

people because they are not yet considered to be nationals by that state, but some scholars and 

lawyers mistakenly consider such people to be de facto stateless. To mistakenly identify de jure 

stateless people as de facto stateless people is to deprive them of some of their rights, because 

UNHCR attempts only to identify de jure stateless people and there are questions as to whether 

the 1954 Convention covers de facto stateless people. Therefore, solving definitional issues in 

relation to statelessness will help ensure that the stateless enjoy the rights to which they are entitled.  

According to Batchelor, for instance:  

The ‘grey zone’ of de facto statelessness has grown substantially, and today may 
include, persons who are confirmed de jure stateless in their country of long-term habitual 
residence but treated as if they held another State’s nationality, for example, because 
they might have the technical possibility of applying for naturalization, 
notwithstanding the absence of any effective link or ancestral connection [. . .]; 
persons who have the theoretical right to the nationality of a State but who are unable to 
receive it owing to administrative and procedural hurdles, excessive registration or 
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naturalization fees, or other criteria which block access to the 
nationality.80(Emphasis added). 

The UNHCR report on de facto statelessness commented on Batchelor’s understanding of de 

facto statelessness, noting that  

It would seem self-contradictory to say that ‘persons who are confirmed de jure 
stateless’ may at the same time be de facto stateless, or that ‘persons defined as de 
jure stateless […] fall into the grey area of de facto statelessness’. Additionally, it is 
not clear why ‘persons who have the theoretical right to the nationality of a State 
but who are unable to receive it’ should be considered de facto rather than de jure 
stateless.81  

Batchelor’s problematic understanding of de facto statelessness is reflected in the literature and in 

the practice of some states, as will be seen below.  

5.3.2.2. The theoretical right to nationality  

The issues associated with the theoretical right to nationality82 are illustrated by the case of the 

Rohingya in Saudi Arabia. Saudi Arabia is not a party to the 1954 Convention,83 nor has it 

introduced legislation regarding the status of statelessness. The Rohingya, who were stripped of 

their nationality by the government of Myanmar, are not recognised as stateless by the Saudi 

government. This policy is based on a misunderstanding that the Rohingya still hold either 

Myanmarese or Bangles nationality.84 Although it is a well-known fact that the government of 

Myanmar has deprived them of their nationality, the understanding of the Saudi government is 

that the Rohingya are Myanmarese nationals because they belong to Burma (Myanmar) regardless 

of what their government decided on this matter.85 What the Saudi government fails to understand 

is that what matters in determining the nationality of the Rohingya is not whether they deserve to 

be nationals of Myanmar, but whether Myanmar recognises them as such.  

The misconception that if individuals have a ‘theoretical right’ to the nationality of a certain state, 

then they are de jure nationals of that state has been noted in the literature and in the practice of 
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other states.86 As seen above, Batchelor considered those who ‘have the theoretical right to the 

nationality of a State but who are unable to receive it’87 to be only de facto stateless, even when 

they have no nationality at that point of time. Such is the case of the stateless refugees from 

Thailand in Japan, who are considered to be de facto stateless (not de jure stateless). Chie Komai 

and Fumie Azukizawabe, for example, argue that they have a legal right to Thai nationality, despite 

the fact that at this point in time they hold no nationality.88 

The same issue arose when South Sudan gained independence from Sudan in 2011.89 At that time, 

the government of Sudan asked those of South Sudanese origin to return to the south; those who 

did not would be considered foreigners.90 Thousands of Southerners who had been in the north 

for decades did not return to South Sudan.91 Article 10(2) of The Sudanese Nationality Act (as 

amended in 2011) provides that ‘Sudanese nationality shall automatically be revoked if the person 

has acquired, de jure or de facto, the nationality of South Sudan’.92 South Sudan, however, does 

not grant them this status automatically. Also, the relevant Sudanese authorities consider all 

Southerners who did not obtain the de jure nationality of South Sudan to be de facto nationals of 

South Sudan.93 Thus, because the Sudanese Governments considers Southerners to have a 

theoretical right to southern citizenship, it strips them of their Sudanese nationality automatically, 

making them de facto nationals of South Sudan.  

5.3.2.3. Non-citizenship 

The Republic of Latvia recognises three categories of people with regard to their citizenship status: 

citizens, non-citizens and stateless people.94 Under international law, however, there is no half 

citizen category; if one is not recognised by any state as a de jure citizen, then they are de jure 

stateless. Yet because the Republic of Latvia treats the Soviet stateless more favourably than other 

stateless people and gives them rights ‘very close to those of Latvian citizens’,95 it puts them in a 
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category between statelessness and citizenship, which is non-citizenship. As explained previously, 

this is not in line with the international definition of statelessness and therefore constitutes another 

example of the misunderstanding that according certain stateless people more favourable 

treatment than the general stateless population is sufficient to prevent them from being labelled 

stateless. 

5.3.2.4. Conclusion: The consequences of misunderstanding the definition of statelessness 

None of the examples above are in line with the international definition of statelessness, which 

focuses exclusively on whether or not the state in question considers a person to be a national. It 

is concerned neither with the state’s belief that the stateless have the right to nationality nor with 

the rights to which the stateless are entitled.96 It should be noted that it is domestic governments, 

not the international community that have direct contact with the stateless. If states have issues 

with defining the stateless, this will inevitably affect the identification of the stateless community; 

as a consequence, the international community will be unable to collect accurate data and figures 

about the global stateless population, which is necessary in order to develop any durable, 

international solution for this community. One example of how definitional matters affect the 

identification and even naturalisation of the stateless is the case of Kuwait. The chair of the Central 

System for the Remedy of Situations of Illegal Residents in Kuwait, who is tasked with solving 

statelessness in Kuwait, has often claimed that most of those who claim to be stateless in Kuwait 

are actually nationals of other neighbouring countries (e.g. Iraq and Saudi Arabia).97 In April 2019, 

the Kuwaiti Parliamentary Human Rights Committee questioned the Central System for the 

Remedy of Situations of Illegal Residents about the issue of statelessness in Kuwait and the reasons 

for its failure to resolve it.98 Following heated discussion, the Committee concluded that when the 

Central System claimed that the stateless in Kuwait were actually citizens of other nations, they did 

so in error, because they had not distinguished between nationalities and origins, assuming instead 

that if claimants of statelessness originated from another country, then they were nationals of that 

country and therefore not stateless.99 The Central System failed to prove that such people actually 

enjoyed the citizenship of other countries.100 While politics may play a part in identifying the 
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stateless in Kuwait (as in other places), this misconception of the notion of statelessness further 

complicates the issue.  

5.3.3. Institutional and administrative issues 

The situation of the stateless typically overlaps with that of other people of concern to UNHCR 

(e.g. refugees, internal displaced people), all of whom receive more attention. Because states usually 

have no interest in the issue of statelessness, most states do not have a legal and administrative 

framework to address the specific circumstances of the stateless. None of the states studied above 

has a clear statelessness identification and protection regime. Of the few states that do have 

legislation regarding statelessness, most lack an administrative and institutional framework to make 

it easy for the stateless to access their rights. Of the countries with best practice in relation to 

SDPs, only Spain, Hungary, Moldova, Georgia and the Philippines have clear procedural rules.101 

Even in these countries, however, statelessness is overseen under a general institutional framework 

that targets mainly refugees and asylum seekers on the assumption that statelessness arises only in 

the context of migration. This assumption ignores the in situ stateless, whose situation can be more 

severe than that of those who were able to escape and who chose to seek refuge in that country. 

A recent study found that states with no specific regulatory regime for the determination of 

statelessness offer the least protection for the stateless, whereas states with specific legal and 

intuitional frameworks for SDPs were found to be the most protective.102       

In the absence of an institutional framework for SDPs, another significant issue arises, which is 

the fact that many officials working on statelessness in addition to other, similar matters do not 

have adequate knowledge or training about statelessness. This is true even in developed states that 

are parties to the statelessness conventions. In a recent book documenting the stories of stateless 

people in the Netherlands (State of Being: Documenting Statelessness), for example, most stateless 

interviewees expressed their dismay not only at the lack of a clear procedure to solve their 

problems but at the lack of understanding that officials have shown about statelessness and 

SDPs.103 In this book, Mohammed, a stateless Bidoon from Kuwait, shared details of his struggle 

to seek asylum as a stateless person in the Netherlands. His story highlights the lack of 

understanding about statelessness among relevant officials. When Mohammed landed at Schiphol 

Airport, for example, no official could understand how a person could not belong to any state. 
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Later, after a couple of failed attempts to be registered as stateless, Mohammed ‘insisted that the 

municipal official [in Heerlen] register [him] as stateless and not as having an unknown nationality’:  

The official said, “We register anyone without a passport as nationality unknown.” I told 
him, “I’m stateless. How am I supposed to show you a passport?” He said, “But 
we need proof, and the only proof we accept is a passport, and you don’t have a 
passport.” I told him, “I’ve never had a passport, that’s why I’m stateless. What am 
I supposed to show you?” So, I brought him my registration in a UNHCR file, but 
he still didn’t want to register me. He said he had to ask the IND. “If they give me 
their approval, I’ll register you as stateless.”’ Mohamed rolls his eyes. “You are the 
first stateless person we have registered as stateless in the history of the municipality.104 (Emphasis 
added). 

Although the Netherlands has a statelessness protection regime and awareness campaigns, civil 

registration servants ‘often feel unqualified to deal with the sometimes rather complex questions 

about alleged statelessness of individuals’.105 If this is the reality in the Netherlands, which, 

compared to most other states, has an advanced regulatory framework, one can only imagine how 

bad the situation in other states must be. 

Another concern pertaining to administrating SDPs is the absence of a mechanism of interstate 

cooperation to facilitate the communication of applicants’ information when verification is 

needed. ‘Information provided by foreign authorities is sometimes of central importance for 

determinations on statelessness’.106 This is especially true when an applicant is believed or 

suspected to have a nationality from a certain county or region. In a UNHCR meeting with 

representatives from Central Asia countries, several representatives pointed to the need for an 

international agreement ‘to facilitate sharing of information relating to applicants for statelessness 

status or nationality determination, between the States concerned’.107 This kind of communication 

sometimes takes place when the receiving country has decided to share the burden of proof with 

the stateless in verifying their statelessness status. This type of enquiry is essential; in fact, it could 

be argued that it is the primary function of a stateless determination investigation. Thus, it should 

be made available to and accessible between states’ authorities. Facilitating the communication of 

this information requires some form of cooperative agreement between states, as such information 

will often be difficult to share without a prior arrangement. One reason why such an arrangement 

is necessary is that statelessness matters are dealt with through different departments depending 
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on which state is involved. Identifying the competent authority in a respective state and how it 

should be contacted is not always easy. This is why in some cases ‘UNHCR’s assistance in making 

contact with, and obtaining a response from, foreign authorities may be necessary’.108 However, 

such assistance from UNHCR must be made through a clear procedural mechanism for obtaining 

such information.    

5.3.4. Travelling abroad  

It is a well-established principle that ‘[e]veryone has the right to leave any country, including his 

own, and to return to his country’.109 In practice, the stateless generally do not enjoy this right in 

most countries.110 Today, the main requirement for traveling abroad is proper documentation, 

which most stateless people lack. Although Article 28 of the 1954 Convention requires states 

parties to issue to ‘stateless persons lawfully staying in their territory travel documents for the 

purpose of travel outside their territory’,111 this right has not been granted fully to the stateless. 

First, most states are not parties to this convention.112 Second, even in states that are party to this 

convention, the stateless may not acquire this travel document easily if the country in question has 

no SDP.113 Moreover, in most countries with registration systems, the documents issued to the 

stateless do not allow them to travel abroad nor do they facilitate the acquisition of the 1954 Travel 

Document because the stateless are not registered as such in these countries or because their 

documents are not well known or recognised by other states. An example of this is the permanent 

stateless residents in Brunei, who hold a Bruneian International Certificate of Identity. ‘While this 

certificate theoretically allows international travel, many nations are sceptical of the strange 

document and do not accept it – [and] if they do it is with strict conditions.’114 Therefore, the lack 

of effective SDPs has an impact on the freedom of movement of the stateless.115 

With or without effective SDPs, an international uniform approach in the issuance and recognition 

of a travel document for the stateless should improve their situation. One of the early actions taken 

                                                           
108 UNHCR, ‘Statelessness Determination Procedures and the Status of Stateless Persons’ (n 2) 5. 
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111 UNGA, ‘The 1954 Convention Relating to the Status of Stateless Persons’ (n 1). 
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113 Batchelor, ‘The 1954 Convention Relating to the Status of Stateless Persons: Implementation within the European 
Union Member States and Recommendations for Harmonisation’ (n 3) 49. 
114 Alana Tolman, ‘Brunei’s Stateless Left in a State of Confusion’ (New Mandala, 8 April 2016) 
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by UNHCR to assist refugees was to ensure that the 1951 refugee travel document was issued by 

states using a common, harmonised approach not ‘only as regards the text (which is prescribed in 

the Annex) but also with respect to colour, type of cover, format and printing’.116 As a result of 

UNHCR’s efforts in this matter, the majority of states (whether parties to the 1951 Convention or 

not) has adopted the universally known blue refugee passport, which is now widely accepted by 

states.117 No such effort has been made in relation to the travel document issued to the stateless. 

Thus, in his study of statelessness in the EU, Batchelor recommends that efforts ‘should be made 

to facilitate the documentation of stateless persons, to issue the Convention Travel Document 

where appropriate, and to establish procedures for the recognition of such documentation as 

between EU Member States’.118 However, such efforts should not made only between EU 

members but also globally through UNHCR, as in the case of the refugee travel document. 

 

5.4. Conclusion    

This chapter has concentrated on the flaws of current registration systems that include the 

stateless, especially in states where statelessness is a major problem. To summarise, the main issues 

with such systems are as follows. (1) Some states use registration to differentiate between stateless 

populations in a discriminatory manner. (2) Some states do not adopt the international definition 

in their domestic law and practice, which could have an impact on the identification of real stateless 

people. (3) Most states have institutional and administrative issues in addressing statelessness, 

which impacts the access of the stateless to the documentation and rights to which they are 

entitled. (4) The lack or ineffectiveness of registration systems limits or denies the stateless their 

freedom of movement.  

To limit the impact of these issues, this chapter recommends the adoption of a uniform system 

for registering the stateless overseen by UNHCR. As demonstrated in this chapter, a uniform 

approach to some of these issues has been recommended by experts previously. Similar 

recommendations have been made for managing statelessness in the EU. However, by the same 

argument, harmonisation should take place on a global level under the guidance and oversight of 

UNHCR. Again, the role of UNHCR in this matter should not be exaggerated; states may still 

                                                           
116 UNHCR, ‘Note on Travel Documents for Refugees EC/SCP/10’ (30 August 1978) 11 <www.unhcr.org/en-
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refuse to cooperate or adopt different practices. However, for a global uniform system for 

registering the stateless to be truly robust and attract support from the greatest number of states, 

that system should be practical and involve minimal intervention in state sovereignty; at the same 

time, it should not be used to pressure states to naturalise the registered stateless as doing so would 

not attract states to cooperate. This pragmatic approach to implementing the proposed system is 

explained and justified in Chapter 6.
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Chapter 6: Pragmatism and Global Registration of the Stateless 

 

6.1. Introduction  

In the preceding chapters, the need for a global system for registering the stateless was argued for.  

Having criticised the current international approach to statelessness (which insists that the only 

effective way to solve statelessness is by ending statelessness) as impractical and dysfunctional, it 

is necessary to explain why and how the proposed system of registration is more pragmatic than 

the current approach; this is the aim of the current chapter. Towards this end, three main points 

will be addressed. The chapter begins by emphasising the need for a shift to a practical and 

pragmatic approach to the rights of the stateless, in line with the pragmatic approach outlined in 

section (2.2.). It argues that global registration of the stateless is more pragmatic for both the state 

and the stateless than the status quo whereby states are often pushed to naturalise and the stateless 

are often left unidentified and unregistered. The second part of this chapter addresses the possible 

concerns of states with regard to this system and the extent to which those concerns can be 

addressed. Finally, the last part of this chapter offers recommendations regarding the institutional 

and legal frameworks on which this system should be based; it also responds to some practical 

concerns regarding the administration of this system.  

 

6.2. The Rights of the Stateless vs the Interests of the States 

The purpose of this section is to reiterate and explain how a global system for the registration of 

the stateless as proposed in this thesis is relatively more pragmatic than the status quo for both the 

stateless and for states.1 As previously noted, the characterisation of the proposed system as 

pragmatic must be made in relative terms, because the feasibility of establishing such a system is 

debatable and because states may choose not to embrace it. Nevertheless, this thesis argues that 

that, in comparison with the goal of ending statelessness, this system is more practical and 

pragmatic.      

6.2.1. The pragmatic value for individuals of registering as stateless 

                                                           
1 Section (2.2.2.). 
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For the stateless, global registration is pragmatic in that it would give them the option of having a 

proper legal identity (which is a necessity)2 even without being a national. This assertion is 

substantiated by comparing the disadvantages of registration with the advantages thereof. Two 

main disadvantages are said to be associated with registration of the stateless in general, whether 

locally or internationally and whether with stateless status or not. The first is that registration is 

dangerous because stateless people who are registered as non-nationals can be easily targeted by 

governments.3 The second alleged disadvantage is that registration perpetuates statelessness by 

obscuring the real need of the stateless to be granted citizenship.4  

The claim that registration would, by its very nature, facilitate the targeting of the stateless is 

disputed by more relevant generalisable cases in which the registration of the stateless, although 

imperfect, improved the lives of the stateless relative to being unregistered, and was not used to 

target the stateless in the way that the Nazis targeted the Jews.5 Such beneficial registration systems 

have been seen in many states, including France, the UK, Hungary,6 Latvia7 and Estonia.8 In fact, 

this type of registration is primary function of statelessness determination procedures (SDPs) 

which UNHCR recommends as a solution for stateless migrants.9 Registration of the stateless 

cannot be more dangerous for in situ stateless people than it is for stateless migrants. Moreover, 

as explained in Chapters 2 and 5, registration is no longer necessary to target the stateless; states 

that seek to discriminate against their stateless populations can do so easily. Considering the 

proliferation in documentation checks around the world today,10 a state wishing to target a certain 

population can capture them at check points, even without prior registration.  

                                                           
2 Sections (1.2.), (2.2.1.4.) and (2.2.2.2.). 
3 Jason Tucker, ‘The Untold Dangers and Unfeasibility of a Global Registration of Stateless Persons: A Reply to Jay 
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4 Institute on Statelessness and Inclusion, ‘Paperless People Podcast #2 The Legal Identity Dilemma’ (Paperless 
People Podcast, 9 October 2018) <www.buzzsprout.com/215246/825473> accessed 18 July 2019. 
5 Tucker (n 3) 6. 
6 UN High Commissioner for Refugees (UNHCR), Establishing Statelessness Determination Procedures to Protect 
Stateless Persons: Good Practices Paper Action 6’ (2016) <www.refworld.org/pdfid/57836cff4.pdf> accessed 19 July 
2019. 
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Review 276, 280. 
9 UNHCR, ‘Establishing Statelessness Determination Procedures to Protect Stateless Persons’ (n 6). 
10 Ayelet Shachar, The Birthright Lottery: Citizen and Global Inequality (Harvard University Press 2009) 141; Bashir 
Mobasher, ‘Identity Cards and Identity Conflicts: A Cross national Analysis of National ID Cards and the Lessons for 
Afghanistan’ (2018) 2 Indian Law Review 159, 162; John C Torpey, The Invention of the Passport: Surveillance, 
Citizenship and the State (2nd edn, CUP 2018); Colin J Bennett and David Lyon, Playing the Identity Card: Surveillance, 
Security and Identification in Global Perspective (2013). 
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The concern that registration could perpetuate statelessness is valid, as recognition of statelessness 

through registration and documentation may create a class of stateless people and thereby deny 

them their right to nationality. This type of concern has been expressed by the Palestinians, for 

example, who view UNRWA as an organisation designed to perpetuate their statelessness rather 

than facilitate their right to return.11 Likewise, in Saudi Arabia, some stateless people, who believe 

that naturalisation is the only acceptable solution, resisted the Saudi government’s efforts to 

register them out of fear that registration would perpetuate their statelessness.12 Such cases 

underscore the dilemma of registration of the stateless. If the stateless choose to object to any 

attempt to normalise their situation, they may run the risk that their rights will be unprotected. On 

the other hand, by accepting registration as a practical means to secure a legal identity, they could 

perpetuate their statelessness or further delay their acquisition of a nationality. Nevertheless, this 

thesis contends that they would be better off if the proposed registration system were to be 

implemented.  

First, this system would not and should not be obligatory. Those stateless people who prefer to 

remain unregistered would have this choice. If such stateless people think that acquiring legal 

identity as a non-citizen would undermine their naturalisation process in any way or causes them 

offence because it considers them to be others, then they will have the right to refuse such a legal 

identity. However, if other stateless people would like to be registered because they have lost hope 

that they will be naturalised and they do not want to live without a legal identity, then the choice 

to be registered should be available to them; this is the whole point of this system. Second, 

registration, if implemented successfully, should be more advantageous than the status quo in that 

it provides a means to identify and protect the stateless, which is not possible if they are 

unregistered if they are unregistered. We have seen in Chapter 4 how the lack of identification of 

the stateless is a major obstacle to any solution to statelessness, including naturalisation; being 

unregistered is not likely to expedite naturalisation.  

Therefore, registration of the stateless entails disadvantages and advantages which create a 

dilemma; this dilemma has just been debated by a few experts in the context of Strategic 

Development Goal (SDG) 16.9, which is to provide a legal identity for all stateless people by 
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2030,13 and its impact on the stateless.14 While recognising the advantages of securing a legal 

identity for the stateless under Goal, 16.9 Laura Bingham, Joshua Castellino and Bronwen Manby 

expressed concern that such a legal identity, which does not prove that the holder belongs to any 

nation, would not serve the ultimate goals of the SDGs, which is to protect people and ensure that 

nobody is left behind, as it would legitimise the statelessness status of stateless people.15 Manby, 

in particular, has been outspoken about this issue and its human rights implications since the 

launch of the SDGs.16 Her main concern is that ‘the focus on legal identity may prove to be a 

distraction from the campaign to eradicate statelessness; in fact, in some contexts it is possible that 

the SDG may even prove to be damaging, if underlying laws are not reformed before programmes 

of identification are rolled out’.17 While this concern is legitimate and one which the researcher 

shares, in line with the rights-based approach to statelessness,18 this thesis contends that 

registration and access to a recognised legal identity should be an option available to the stateless 

and it should be left to them to decide whether registering as stateless would improve their 

situation or not.                                                        

6.2.2. The pragmatic value for states of registering the stateless 

The literature on statelessness often approaches the issue from the perspective of the stateless but 

does not give enough consideration to how solutions to statelessness would impact states 

politically, economically and in other ways. However, as seen in this thesis, (1) states have not 

taken serious action to solve statelessness, (2) statelessness is on the rise and (3) there can be no 

meaningful solution to statelessness without the cooperation of the states involved. In view of 

                                                           
13 ISI, van Waas L, Albarazi Z and de Chickera A, ‘Sustainable Development Goal 16.9: “Legal Identity”, Nationality 
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these facts, this thesis argues that to be more pragmatic and practical, workable, international 

solutions must be developed that can attract the cooperation of states and give more protection 

to the stateless. This approach requires more focus on what does and does not often attract states 

to cooperate in this matter. For this reason, the focus of this chapter is on the interests of the 

states more than the rights of the stateless, although the protection of those rights is the ultimate 

goal. 

As shown in previous chapters, states generally have resisted most attempts to enforce the 

nationality right of the stateless. This can be seen more clearly when compared with the response 

of states to the plight of refugees, who share with the stateless a similar lack of state protection. 

States have given more consideration to the plight of refugees than to the plight of the stateless 

for many reasons, including the fact that refugees are more visible and therefore receive more 

attention. Despite this, the international law on refugee protection is still seen by some scholars as 

unsuccessful,19 although much pressure has been put on states by human rights NGOs in relation 

to this issue. States usually adhere to international instruments for tackling refugee crises,20 

although they do not comply with them perfectly in practice,21 whereas states show no interest in 

ratifying,22 let alone enforcing, statelessness instruments. Thus, we must accept the unpleasant 

truth that states are unlikely to be willing to adhere to initiatives for solving statelessness as long 

as the principled approach to human rights is upheld. Consequently, to ensure initiatives on 

statelessness succeed, we should consider the extent to which such initiatives would be of interest 

to states.  

Turning now to the extent to which global registration of the stateless is more appealing to states 

than solutions involving the ending of statelessness, it should be recalled that the rights the stateless 

should enjoy under SDPs or any registration system, including the one proposed in this thesis, are 

those enshrined in the 1954 Convention.23 With some exceptions, the main rule under this 

convention is that states ‘shall accord to stateless persons the same treatment as is accorded to 

aliens generally’.24 Thus, under this rule, the registered stateless generally will be treated as 

foreigners. If states are largely driven in their treatment of the stateless by a rational calculation of 

                                                           
19 See David James Cantor, ‘The End of Refugee Law?’ (2017) 9 Journal of Human Rights Practice 203; Alexander 
Betts; Paul Collier, Refuge: Transforming a Broken Refugee System (Penguin UK 2017). 
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22 Today, there are 91 state parties to the 1954 Convention and 73 state parties to the 1961 Convention. UN Treaty 
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Reduction of Statelessness’ (1961). 
23 UN General Assembly, ‘The 1954 Convention Relating to the Status of Stateless Persons’ (n 22). 
24 Article 7(1). For more about the rights of the stateless, see section (1.1.3.). 
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self-interest, as argued in Chapter 2, then clearly a global system of registration would be preferable 

to granting citizenship to the stateless, as states are more willing today to give residence to 

foreigners than to grant them citizenship.25 To states, naturalisation is more costly than granting 

residence in that the naturalised often are entitled to more political and economic rights that 

governments and natives are unwilling to give easily to others.26 

This is the reason why, in virtually all states, granting legal residence to foreigners, immigrants and 

refugees is easier than granting citizenship. This is also why many states have registered the stateless 

but have not naturalised them.27 This is also why, when the League of Nations found that state 

protection through naturalisation was unfeasible, they turned to registration through the Nansen 

passport scheme.28 Thus, it can be safely said that, in general, states are more willing to grant the 

stateless a proper legal identity without citizenship than to grant them citizenship. However, when 

implementing the global registration system recommended by this thesis, it will be important to 

ensure that it is truly pragmatic. The next section sets out and explains the principles on which this 

system should be based to ensure that states perceive it as pragmatic. Again, although it is meant 

to benefit both the state and the stateless, the focus here is on how to make it more acceptable to 

states for the obvious reason that they are the more powerful party in this equation.  

 

6.3. Responses to Possible Political and Pragmatic Implications of Global 

Registration of the Stateless   

In line with the pragmatic approach to statelessness established in Chapter 2, this chapter aims to 

discuss some of the concerns that states may have about the proposed system and to suggest ways 

to address them pragmatically. Since no international or regional system for registering the stateless 

has ever been implemented that is sufficiently analogous to the one proposed by this thesis, there 

                                                           
25 Fabio Mariani, ‘The Political Economy of Naturalization’ (2013) 46 Canadian Journal of Economics 656, 659. 
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28 Section (3.3.2.). 
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is no previous international experience from which to learn how states are likely to receive this 

proposal. The international systems of registration that are most similar to the one proposed here 

are the refugee registration system promoted by UNHCR and the Nansen passport. As for the 

refugee registration system,29 there is an inherent difference between it and the registration of the 

stateless in that it is not a statelessness-specific system and therefore does not cover in situ stateless 

people, the category on which this research is most focused as they have not been covered by any 

other internationally supervised registration system. Likewise, Nansen passports were not 

exclusively for the stateless. Although initially targeting stateless Russian refugees and covering 

hundreds of thousands of stateless people, the program was not a registration regime specifically 

for the stateless; rather, it was for refugees, whether stateless or not.30 In addition, Nansen 

passports were conceived primarily as travel documents designed to facilitate the movement of 

refugees,31 although they also facilitated the distribution of labour. 32 In contrast, the proposed 

registration system is meant to provide a more comprehensive legal identity which allows the 

stateless not only to enjoy freedom of movement but also the rights prescribed in the 1954 

Convention. In short, there has not yet been an international registration regime of the stateless 

that can be used as a case study that would provide more of an indication as to how states would 

respond to the proposed system. 

Therefore, the practical and pragmatic concerns states may have about this system can only be 

inferred from what is already known about states’ response to statelessness and refugee matters in 

general. Tucker pointed out several political and general issues with global registration of the 

stateless.33 With respect to pragmatic issues, however, he considered mainly the financial 

implications. Tucker contended that the cost of such a system would be vast and that states and 

(non)governmental organisations would not have enough interest in funding it.34 However, this 

concern is not currently the main practical issue with global registration of the stateless. First, the 

true cost of a global registration system cannot be accurately assessed from the concept alone, 

because the cost will vary depending on its form; the form of global registration of the stateless 

adopted in this thesis, for example, should not cost much more than an effective SDP system, and 

many states have already established SDPs and many others have indicated a willingness to do the 

same.35 Second, the cost of any scheme to address statelessness should be assessed in comparison 

                                                           
29 UNHCR, ‘UNHCR Handbook for Registration’ (n 65). 
30 Section (3.3.).  
31 ibid. 
32 ibid. 
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with the cost of the solution currently adopted, namely ending statelessness. The current approach 

is to push for the naturalisation of in situ stateless people without first registering them as stateless. 

Whatever political and economic costs of the proposed global registration system, for the reasons 

addressed in the previous section, from a state perspective, it will be less costly than naturalisation 

in terms of its political and economic implications. In other words, in terms of cost, registration is 

more practical than immediate naturalisation. Rather than speculate about the cost when a concrete 

model of registration has yet to be developed, it is more relevant at present to discuss practical and 

pragmatic concerns inherent in the concept of global registration of the stateless that could be an 

issue regardless of what model is adopted. 

One such concern is that registration, in general, could be a pull factor for more refugees and 

immigrants to seek registration and enjoy the benefits of being registered as stateless. Second, 

governments may fear that registering the stateless and reporting data about them to a relevant 

international organisation may put them under pressure to grant citizenship to registered stateless 

people. Third, any model of global registration should enable stateless people to acquire travel 

documents. Fulfilling this obligation would place considerable responsibility on those states that 

issue travel documents and those that accept them to determine which country constitutes a 

stateless person’s country of origin in cases of deportation, for instance. Finally, and as Tucker 

noted, there is currently no incentive for governments to establish or adopt such a system. These 

major political and pragmatic obstacles and how to avoid or solve them are discussed in turn 

below.  

6.3.1. Registration as a pull factor  

Recognising the status of stateless applicants, and the registration of them as stateless by relevant 

authorities, has been deemed to be a potential inducement that is likely to increase the number of 

claimants of stateless status.36 Canada, for example, does not favour recognising the status of 

stateless people because it believes that the ‘inclusion in Canadian legislation of specific provisions 

governing the status of stateless persons would encourage stateless persons to come to Canada 

from other countries (the “pull-factor”), and would encourage persons already in Canada to 

renounce their citizenship’.37 This contention that registration will produce a pull factor can be 

                                                           
36 A question of the frequently asked questions to UNHCR about SDPs is: ‘Will the establishment of a statelessness 
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<www.refworld.org/docid/4facb7a62.html> accessed 19 July 2019. The Canadian Government believes that there 
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challenged on three grounds. First, there is no evidential basis for this contention. Second and 

more importantly, an international system of registration, if implemented successfully, should 

prevent a pull factor from developing. Third, the possible pull factor is not expected to be the 

main concern of many states, for whom registration will be preferable to naturalisation.  

In relation to the evidential basis for the contention, several studies have been conducted on many 

European states with SDPs and have found no evidence that establishing SDPs creates a pull 

factor,38 although such countries are attractive to both the genuinely stateless and those who 

submit false claims. A study recently commissioned by the European Parliament’s Policy 

Department for Citizen’s Rights and Constitutional Affairs investigated the claim that SDPs may 

attract more people to seek recognition as stateless.39 Having interviewed experts and collected 

information from various authorities in EU member states, the study concluded that ‘there is no 

indication that the introduction of statelessness determination procedures has had a pull factor 

effect’,40 although in the near future more people are likely to apply for stateless status in Europe 

‘due to the growing influx of refugees, some of whom may claim to be stateless’.41 Certain 

governments, including those of France and the UK, explicitly denied that their SDPs produce a 

pull factor.42 However, a clear distinction should be made between (1) the increase in the number 

of genuinely stateless people willing to be registered and (2) the increase in the number of people 

who may hide their citizenship to avail of the opportunity to be registered as stateless in some 

circumstances. While concern over the latter is understandable, the former should not be at issue; 

indeed, it should be the aim of SDPs to accurately record all stateless people.     

A more important response to this concern is that registration is not always a pull factor; in fact, a 

robust registration system could even be a means to prevent a large number of people from falsely 

claiming to be stateless, for two reasons. First, a registration system is both an inclusion and an 

exclusion system. Because statelessness determination and registration processes investigate claims 

of statelessness and do not automatically grant this status without examination; thus, they function 

as a mechanism for excluding false claimants as well as a path to inclusion for the genuinely 

stateless. Second, a government that calls stateless people for registration can retain the data it 

                                                           
is no need for recognizing the status of stateless people because stateless people are already protected in Canada 
under refugee law. ibid 32.  
38 See for example: Katja Swider; Maarten den Heijer, ‘Why Union Law Can and Should Protect Stateless Persons’ 
(2017) 19 European Journal of Migration and Law 101, 120–121. 
39 Gerard-René De Groot; Katja Swider; Olivier Vonk, Practices and Approaches in EU Member States to Prevent 
and End Statelessness (European Parliament Think Tank, 16 November 2015). 
40 ibid 53. 
41 ibid 10. 
42 ibid 52. 
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collects about the population of stateless people residing in its territory at that point in time. This 

would expose those who later enter the state claiming to be in situ stateless, as almost all in situ 

stateless people would already have been registered. In addition, a global registration system 

through which governments can communicate with each other when investigating the status of 

applicants would make it more difficult for people to falsely claim stateless status. If, as proposed 

in this thesis, the global registration regime facilitates the exchange of information about stateless 

applications between governments, this system would make it more difficult for people with 

nationality to falsely claim statelessness, as they could be exposed when the government of the 

nationality in question confirms that they belong to it. For this reason and others, states and experts 

have recommended the introduction of information sharing programs so that governments ‘can 

make contact with foreign authorities to confirm whether or not an individual is its national’.43 

Moreover, the pull factor issue is not likely to be the major issue for states if the proposed 

registration regime is adopted, as the detrimental impact of a pull factor is expected to be minor 

compared to the chief benefit of the proposed system, namely, relief from the pressure to naturalise 

those whom other states have deemed ineligible for nationality. States have already established 

asylum application procedures which are as likely to create a pull factor, and indeed states often 

argue that such procedures may encourage economic migrants to take advantage of the system. In 

fact, the argument that such a system could be a pull factor has more merit in a refugee context 

for several reasons. First, a person takes more risk by falsely claiming to be stateless, as they may 

have to relinquish their original nationality to make the claim (if, for example, their country of 

origin does not allow dual citizenship),44 whereas the only risk a person who falsely claims to be a 

refugee faces is being sent back to their country if their claim is rejected. Second, there are several 

grounds for making a refugee claim, some of which can be easily claimed,45 whereas statelessness 

status has only one ground (lack of any nationality). Thus, the pull factor is not expected to become 

                                                           
43 UNHCR, ‘Statelessness Determination Procedures and the Status of Stateless Persons (“Geneva Conclusions”)’ 
(December 2010) <www.refworld.org/docid/4d9022762.html> accessed 19 July 2019; ‘Roundtable on Statelessness 
Determination Procedures and Law Reform in Central Asia: Summary Conclusions’ (3 October 2013) 1 
<www.refworld.org/docid/5301e0304.html> accessed 19 July 2019. 
44 The international trend of permitting dual or multiple nationalities has been seen in most Western countries where 
statelessness is not a serious issue.  Yossi Harpaz; Pablo Mateos, ‘Strategic Citizenship: Negotiating Membership in 
the Age of Dual Nationality’ (2019) 45 Journal of Ethnic and Migration Studies 843, 846–847. However, many other 
states where statelessness is a major problem do not allow dual nationality, such as Myanmar (‘Burma Citizenship 
Law’  Article 13), Saudi Arabia (Citizenship Law 1954 (KSA), Article 11), Kuwait ( ‘Kuwaiti Nationality Law 1959’. 
Article 11) and Syria ( ‘Syrian Nationality Law, 1961’.Article 3). 
45 Refugee status can be claimed based on various grounds.  Some of these grounds can be much easier to be claimed 
in-genuinely compared to claiming statelessness.  For instance, one could claim to have converted to a religion that is 
discriminated against in their original country or to be a homosexual in a country where it is legally criminalised to be 
a homosexual. This is not say that international refugee law is too soft that it could be easily taken advantage of; rather, 
the point here is that it makes no sense to think that registration of the stateless would not be successful because it 
could be taken advantage of when this is even more true in the asylum seeking system which is not debatable.    
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a real issue in future, as governments already have accepted the refugee protection regime, which 

is more problematic in this regard. 

To conclude, the claim that registration in general would encourage more people to seek 

registration is contrary to the existing evidence from countries that already have SDPs. Moreover, 

an effective SDP or registration system should be sufficiently robust not only to correctly identify 

the genuinely stateless but also to exclude false claimants. Therefore, it can be argued that it is not 

the alleged pull factor that may constitute a pragmatic obstacle; it is the consequential obligation 

on states to naturalise the stateless when recognised as such. This significant pragmatic concern is 

discussed below. 

6.3.2. Registration to pressure states to naturalise the stateless 

As noted above, another potential and perhaps more important concern for states is that they may 

be pushed to naturalise the stateless once they recognise their existence. The current advocacy 

approach to statelessness pushes extensively for ending statelessness by naturalising the stateless 

whenever their existence or stateless status is reported. There are a number of examples of states 

that have been reluctant to recognise the status of statelessness and have registered the stateless 

under a different status.46 To prevent such reluctance, this thesis contends that states should not 

be pushed to naturalise the stateless once they recognise their statelessness status. Rather, the 

question of the recognition of statelessness status must be dealt with separately from the question 

of naturalisation, so that a state’s recognition that a person is stateless does not directly obligate 

the state to naturalise that person. Instead, states should be advised to naturalise applicants, 

whether stateless or otherwise, when they meet the criteria for naturalisation derived from the 

states’ national and international commitments in this regard. This approach both respects national 

sovereignty and avoids the risk of reducing the level of protection and recognition afforded to the 

stateless. 

If the aim of an international registration system is to provide a practical means of protecting the 

stateless and perhaps facilitating their naturalisation in the long run, then to ensure the 

effectiveness and sustainability of that system, there should be no immediate pressure on those 

governments that implement it to naturalise the stateless. The question of whether this approach 

leads to a better outcome for the stateless than the status quo was discussed in section (6.2.1.).  

                                                           
46 This has occurred in many states, including Saudi Arabia (Chapter 4), Latvia, Estonia and Myanmar (Chapter 5). See 
also the example of Kuwait in Beaugrand (n 972). 
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6.3.3. Travel documents, the right to return and the right to stay  

6.3.3.1. Travel documents and the right to return  

Freedom of movement, or the right to leave one’s own country and return to it, is a universally 

recognised right and has been prescribed by several international legal instruments.47 Article 13 of 

UDHR, for example, stipulates that (1) ‘[e]veryone has the right to freedom of movement and 

residence within the borders of each state’, and that (2) ‘[e]veryone has the right to leave any 

country, including his own, and to return to his country’.48 In practice, this right has been subject 

to so many national and international regulations and restrictions49 that some argue it has become 

ineffective, as such restrictions have frustrated its implementation.50 The Human Rights 

Commission (HRC) has compiled a list of state practices and policies that prevent people from 

enjoying the right to leave.51 This list did not mention explicitly the fact that states practices may 

affect stateless people’s right of free movement. A travel document or passport is needed in order 

to travel between states.52 With strictly limited exceptions (i.e. the 1951 and 1954 Conventions), 

passports are issued only to citizens. Consequently, stateless people, who have no passport, are the 

largest group of people who in practice do not normally enjoy the right of freedom of movement. 

Although it may seem otherwise to those who travel primarily for pleasure, the right to move freely 

is an essential right.53 People in different situations find themselves in dire need to move to other 

places to access their rights, to reunite with their families, to flee persecution or war, to find decent 

job opportunities or for other important reasons. Article 28 of the 1954 Convention requires states 

parties to issue travel documents for stateless people. However, most stateless people have not 

benefited from this obligation for several reasons. First, most states, especially those with large 

stateless populations, have not ratified this convention.54 Second, even in those states which have 

done so, many stateless people may still be unable to obtain a travel document because their 

stateless status has not been determined, as the majority of states do not have SDPs in place. Third, 

                                                           
47 It is enshrined in Article 13 of the Universal Declaration of Human Rights, Article 12 of the International Covenant 
on Civil and Political Rights, Article 8 of the International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families, Article 5 of the International Convention on the Elimination of All Forms 
of Racial Discrimination, and Article 10 of the Convention on the Rights of the Child. 
48 UNHCR, ‘Note on Travel Documents for Refugees EC/SCP/10’ (30 August 1978) <www.unhcr.org/en-
us/excom/scip/3ae68cce14/note-travel-documents-refugees.html> accessed 19 July 2019. 
49 Torpey (n 10). 
50 Colin Harvey; Robert P. Barnidge, ‘Human Rights, Free Movement, and the Right to Leave in International Law’ 
(2007) 19 International Journal of Refugee Law 1, 6; 18. 
51 ibid 5. 
52 Torpey (n 10). 
53 Satvinder S Juss, ‘Free Movement and the World Order’ (2004) 16 International Journal of Refugee Law 289. 
54 UN Treaty Collection, ‘Convention Relating to the Status of Stateless Persons’ (n 22); UN Treaty Collection, 
‘Convention on the Reduction of Statelessness’ (n 22). 
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some forms of travel documents issued to the stateless may not be well recognised internationally, 

and because there is no agreed-upon uniform procedure for issuing and verifying these documents, 

practice varies between states, in some cases with disadvantages for the stateless.  

Although it is obvious that in practice stateless people usually do not enjoy the right to free 

movement for which they typically have an urgent need, it is a surprising fact that both the 

literature on statelessness and UNHCR have yet to address this specific matter satisfactorily. As 

argued previously, an important element of any model of international registration of the stateless 

should be to facilitate secure and legal movement for the stateless and to solve the issues described 

above. If a uniform system of registration and documentation were to be established, this problem 

should be solved since the procedure and criteria for issuing travel documents to the stateless and 

the verification and recognition methods to be used would be agreed by the states that adopted 

the system. Such a system, if implemented successfully, would have enormous advantages for 

stateless people. One such advantage is that some stateless people who have lost hope of acquiring 

nationality in one country may have a better chance of doing so in a more welcoming country with 

more generous nationality laws. While this is without question not the ideal solution – one should 

not need to move away from one’s own country to be naturalised – the unpleasant facts are that 

people are forced to do so, and the international community has no power to enforce this principle. 

Thus, the issuance of a widely recognised travel document could also indirectly reduce 

statelessness.  

One of the most likely concerns for governments regarding this travel document is how to decide 

which country will have responsibility for receiving a stateless person in cases of deportation. 

Normally when a person is subject to deportation, they will be deported to their own country, 

which is almost always their country of nationality. States may be concerned that if they issue 

passports to stateless people, they will use this passport to assert their right to return to that 

country, as it is the norm that states must accept people to whom they have issued a passport. On 

the other hand, if no state assumes responsibility for receiving documented stateless people in 

cases of deportation, states may have a legitimate concern that issuing visas to such people and 

accepting their visit may prevent them from deporting them if necessary, as no other state will be 

willing to accept them.   

A fair solution to this problem would be to distinguish between in situ stateless people and stateless 

migrants. States should issue passports allowing those who hold them to return to its territory 

when they wish, provided they are considered to be in situ people. When a government grants 

certain people the status of in situ statelessness, there should be no pragmatic concern about 
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allowing them to return whenever they wish, because such people are already within its territory. 

Not allowing them to return to their country would not benefit the state in any way, because those 

stateless people who refused to accept a passport without this right would remain in the county. 

Conversely, issuing in situ stateless people with such a passport may encourage some of them to 

immigrate to a country they prefer. According to this reasonable distinction, stateless migrants 

would not be entitled to this right because the state that has issued them with a travel document 

is not their own country. Although not a perfect solution, this standard would not be as 

disadvantageous, as these people would need only to travel legally to their own country to be 

registered as in situ stateless. 

This standard requires us to draw the line between in situ statelessness and statelessness arising 

from migratory contexts. Caia Vlieks has made an important contribution to the literature by 

studying these two concepts. Based on a thorough investigation of the distinction between the two 

statuses in Europe and analysis of the practical experiences of stateless people with authorities in 

Europe, Vlieks was able to define the in situ stateless as:  

[P]ersons who are (usually) in a non-migratory situation and remain stateless in their 
‘own country’, often since birth — who are long-standing residents or were 
residents at the time of state succession, who have close personal and family ties to 
the country in question and intentions to remain, as well as no such ties elsewhere.55 

Although this definition includes some still unspecified terms such as ‘own country’,56 ‘long-

standing residents’ and ‘close personal and family ties’, it could provide states with helpful guidance 

in this regard.  

6.3.3.2. The right to stay  

To solve the problem of the right to return is to solve the problem of the right to remain. As 

previously noted, the right of stateless people to remain is not explicitly prescribed in the 1954 

Convention, although it is considered necessary to give the stateless their rights.57 While the right 

to free movement has been provided explicitly by international human rights instruments and the 

1954 Convention and has been given sufficient attention in the literature, surprisingly, the right to 

                                                           
55 Caia Vlieks, ‘The concepts ‘statelessness in situ’ and ‘statelessness in the migratory context’ in Tendayi Bloom, 
Katherine Tonkiss and Phillip Cole (eds), Understanding Statelessness (Routledge 2017). 
56 Article 13(2) of UDHR reads: '[e]veryone has the right to leave any country, including his own, and to return to his 
country’. Article 12(4) of ICCPR provides that '[n]o-one shall be arbitrarily deprived of the right to enter his own 
country'. There has not been agreement in international law as to what ‘his country’ and ‘own country’ mean.  See 
Jermie Maurice Bracka, Past the Point of No Return -The Palestinian Right of Return in International Human Rights 
Law, 6 Melb. J. Int'l L. 272 (2005). 
57 UNHCR, ‘Establishing Statelessness Determination Procedures to Protect Stateless Persons’ (n 6) 1. 
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stay has not received the same level of consideration internationally, despite the fact that it may be 

more important for one to have a right to remain legally than to have free movement, as ultimately 

a person will need to settle. The significance of this right was only recently considered by the 

ECtHR in Hoti vs Croatia (2018),58 a landmark case on the right of stateless persons to stable 

residence. Because Croatia failed to ensure stable residence for Mr Hoti, who had lived in the 

country for 40 years, the court decided that Croatia had violated Article 8 of the European 

Convention on Human Rights (ECHR), which enshrines the right of everyone to respect for their 

private and family life. This case has fuelled advocacy for the right of the stateless to stay,59 and 

UNHCR has made an important submission on it.60 Given its significance as an international 

precedent in which UNHCR and others have expressed an interest, the ruling may inspire other 

jurisdictions and UNHCR may advocate for its adoption.61 However, the case is still limited in 

jurisdiction and scope, since it is a European case and is linked only to the right of everyone to 

respect for their privacy and family life. 

6.3.4. Concluding note 

Various potential practical obstacles to a global system of registration for the stateless have been 

discussed throughout this section, which seeks to identify ways to make such a system more 

pragmatic. However, this should not imply that global registration of the stateless is by nature 

impractical; in fact, some pragmatic aspects of any national or international registration system 

could be expected to benefit governments by generating useful documentation. Improved 

registration, for example, ensures the collection of accurate data about stateless populations which 

governments need, be it for security reasons or other reasons.62 Thus, while these benefits do not 

                                                           
58 Hoti v Croatia App no 63311/14, (ECHR, 26 April 2018). 
59 Katja Swider, ‘Hoti v Croatia’ (2019) 1 The Statelessness and Citizenship Review 184. 
60 Case of Hoti v. Croatia (n 58). 
61 Swider, ‘Hoti v Croatia’ (n 59). 
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[Alqarrash: Correcting the Legal Status of the Rohingya Reduces the Rate of Crimes]’ (AlWatan Online, 27 March 

2016) <www.alwatan.com.sa/article/295636/ الجريمة-معدل-خفض-البرماويين-أوضاع-تصحيح-القراش > accessed 17 July 2019. 
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specifically relate to statelessness but rather to documentation generally, they have more relevance 

for the stateless because they typically have issues with identity.    

 

6.4. Practical Institutional and Legal Frameworks  

As argued throughout this thesis, the feasibility of any model of global registration of the stateless 

is of enormous importance and concern. Global registration is offered here as a realistic alternative 

to the current solutions to statelessness. If it has less potential for realisation than the ending 

statelessness approach, then there would be no point in advocating this system as a workable 

solution. The purpose of this section is not to introduce a concrete model of registration with all 

procedural and administrative details as much as it is to discuss and set out some general 

substantive institutional and legal recommendations for a practical registration system. As 

explained in Chapter 1, the model of the global registration system proposed here is a decentralised 

one, whereby states undertake the responsibility to register stateless people in their territories in a 

uniform manner; this system is also subject to supervision by UNHCR to which states should 

communicate the data of stateless people. Thus, there are two levels of operation under this 

system, national and international; the focus of this section is more on the institutional and legal 

frameworks of the international level operation and the practical concerns related to them. Before 

doing so, however, this section will introduce pertinent thoughts and concerns from the general 

literature of global administrative law and explain its relation to the approach taken in this thesis.  

6.4.1. Global Administrative Law and UNHCR  

Since the aftermath of WWII, the world has witnessed a proliferation of international and global 

organisations and schemes which undertake an array of various tasks that traditionally had been 

only assumed by national governments.63 These global systems have worked with states in a wide 

range of issues, such as security matters (e.g. the UN Security Council), trade-related disputes (e.g. 

World Trade Organisation), policing (e.g. The International Criminal Police Organisation), 

aviation (e.g. the International Civil Aviation Organisation). Under such global schemes, the world 

has witnessed a new global order where a mixture of complex national and global measures and 

cooperation have emerged.64 Such a mixture and multi-level interactions have given rise to 'a 

                                                           
63 See, for example, Lorenzo Casini, ‘The expansion of the material scope of global law’ in Sabino Casses (eds), Research 
Handbook on Global Administrative Law (Edward Elgar Publishing 2016). 
64 Sabino Cassese; Elisa D’Alterio, ‘Introduction: the development of Global Administrative Law’ in Sabino Casses 
(eds), Research Handbook on Global Administrative Law (Edward Elgar Publishing 2016) 2. 
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''global administrative space'': a space in which the strict dichotomy between domestic and 

international has largely broken down'.65 Resultantly, new administrative and normative 

approaches have developed in an attempt to come to terms with and improve the interaction 

between states and international organisations.66 Scholars have researched these developments 

under the broader concept of Global Governance which has been advanced in different 

disciplines.67 In political science, for example, institutionalists and realists debate the extent to 

which global organisations have replaced states powers in certain areas.68 Others, especially 

international lawyers,69 have focused on the appropriate and fair norms and procedures that should 

be applicable in global governance as well as the legality and legitimacy for the work of international 

administrative bodies; this has been the concern of the emerging field of Global Administrative 

Law (GAL).70 

GAL is not only concerned with procedural rules regulating ‘the new actors and dynamics of 

regulatory governance’,71 but also it is mostly a normative72 and doctrinal project.73 Through this 

normative dimension, GAL focuses on several substantive aspects of global administrative bodies. 

The most significant of these aspects is the study of how to employ mechanisms and practices to 

ensure that global administrative bodies meet adequate standards of, transparency, participation 

and accountability.74 The improvement of these standards is meant to respond to several challenges 

in the work of global administrative bodies. These challenges relate to the fact that, while national 

administrations are often well-regulated, global administrative bodies are not often under such 

strict and effective administrative regulations that could hold them accountable.75 Global 

administrative bodies often operate based on a fluid and complex multi-level structure with no 

clear structural frameworks where legal responsibilities and obligations are clearly allocated to 

                                                           
65 Nico Krisch; Benedict Kingsbury, ‘Introduction: Global Governance and Global Administrative Law in the 
International Legal Order’ (2006) 17 The European Journal of International Law 1, 1. 
66 See ibid. 
67 Luis Cabrera, Global Governance, Global Government: Institutional Visions for an Evolving World System (SUNY Press 2012) 
2. 
68 Stefan Kadelbach, ‘From Public International Law to International Public Law: A Comment on the “Public 
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71 Rene Fernando Ureña Hernandez, ‘Global Administrative Law and the Global South’ in Sabino Casses (eds), 
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every actor involved.76 This vagueness could lead to cases where affected individuals cannot receive 

legal remedies in the absence of robust GAL standards related to accountability. The risk here is 

that states could transfer their responsibilities to global administrative bodies where rules of 

accountability are non-existent or much less powerful so to evade responsibility. Therefore, GAL 

normative and legal standards attempt in a way to pierce this ‘institutional veil’77 that states could 

take advantage of to escape accountably. Another related aspect of normative GAL research is the 

attempt to make sense of how global administrative bodies gain their legitimacy, especially with 

considering the fact mentioned above that in many cases they are established under fluid and not 

clear legal frameworks.   

UNHCR, the international institution recommended in this thesis to supervise the system, has 

been one of those global administrative bodies studied in the literature primarily concerning its 

activities on refugee camps as well as its registration of refugees or Refugee Status Determination 

(RSD).78 The discussion of this section will be only on RSD and on registrations by UNHCR in 

general, which are the most related here. The literature on GAL and UNHCR's RSD is relevant to 

this section in two main ways. First, it raises concerns regarding the lack of adequate and fair 

administrative norms related to the accountability of global administrative bodies, including 

UNHCR. It provides essential principles related to the accountability of UNHCR towards the 

vulnerable people it works with; this point and its relation to the pragmatic approach adopted in 

this thesis will be discussed in the second part of this section. Second, the literature on GAL takes 

interest in studying the extent to which global administrative bodies like UNHCR could rely on 

non-binding arrangements to do their work. This aspect is highlighted in the third part of this 

section. Thus, GAL scholarship will inform the discussions below regarding the institutional and 

legal frameworks of global registration of the stateless. 

6.4.2. Institutional framework  

6.4.2.1. UNHCR as the practical option for global registration of the stateless 
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An international, uniform system of registering the stateless requires an international entity to 

oversee it and work closely with states to achieve its objectives. The primary mandates of such an 

entity should be (1) to issue guidelines to enable states to unify their registration and 

documentation systems for the stateless, (2) to obtain data about stateless people from states to 

assist the development of long-term international solutions to statelessness and (3) to facilitate 

information exchange between states about stateless applicants when needed. The United Nations 

is the most appropriate international umbrella for such a system since stateless people, who are 

not protected by any state, should be protected by the United Nations, as argued by the UN 

International Law Commission.79 The current UN agency that has a level of mandate to address 

statelessness is UNHCR. Although UNHCR is not the ideal organisation to undertake the 

responsibility of registration, it is the only practical option for this mandate.   

There are several interrelated reasons why UNHCR is not the ideal organisation for this task. First, 

there is not enough common ground between the nature of UNHCR's principal mandate 

(addressing refugee issues), the nature of statelessness solutions in general and the registration of 

the stateless in particular. The core issues arising from the plight of refugees are the causes of 

displacement, finding safe havens for them and integrating them into their host societies. Thus, 

the main role of an international agency addressing refugee issues is the facilitation of safe 

migration and fair integration of refugees regardless of their nationality status. This differs greatly 

from the role of an international agency in addressing statelessness, which is mainly to work with 

states to ensure that no one is left without a nationality and to ensure that those without nationality 

are fairly treated. That role requires this agency to work on and have experience in different fields 

than those areas in which an international refugee agency works. An international statelessness 

agency may need to supervise the work of national civil registries and national legislatures on 

nationality, while an international refugee agency needs to guide different national authorities, such 

as border control departments. For this apparent reason, the authors of 'A Study on Statelessness' 

recommended that the UN establish a new organ aimed at addressing statelessness to 

communicate with specialised national offices on statelessness.80  

The second reason why UNHCR is not the ideal organ for this work follows from the first. Having 

responsibility for issues relating to both refugees and stateless people complicates efforts to 

                                                           
79 Report of the International Law Commission Covering the Work of Its Fifth Session, 1 June-14 August 1953. UN 
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identify the stateless because they have been treated as refugees, not as stateless people.81 Third, 

because it is mainly concerned with refugees, UNHCR dedicates most of its budget and work to 

refugees and has less of a mandate and relatively little interest in addressing statelessness, although 

recently it has worked intensively on this issue. Despite its increased mandate on statelessness, 

UNHCR is not sufficiently dedicated to this issue. For example, it dedicated only 1% of its 2017 

and 2018 budgets to addressing statelessness.82 

However, although the best option is to establish an international statelessness organisation as 

proposed by 'A Study on Statelessness', it would be impractical to push for this solution because 

it has been not been accepted by states.83 Thus, UNHCR, although not the perfect option, is the 

best available option. An organisation working on this system must have some form of authority 

recognised by states to oversee their actions regarding statelessness. UNHCR is the only global 

organisation that has a sort of mandate to address statelessness. As the history of statelessness 

under the UN shows, statelessness was not prioritised in the UN's agenda, and there has always 

been a reluctance to establish a body or to authorise an existing agency to address statelessness. 

As stated earlier, it was only in 2006 that UNHCR was clearly tasked to work on statelessness;84 

until then, it had only a limited mandate as a body ‘to which a person claiming the benefit of this 

Convention [the 1961 Convention] may apply for the examination of his claim and for assistance 

in presenting it to the appropriate authority’,85 a task which has not been really practised by 

UNHCR. Although no organisation is formally assigned to oversee the implementation of the 

1954 Convention, in practice UNHCR has recently begun working on major plans which fulfil 

some its objectives, and many states have voluntarily cooperated with UNHCR in this respect. 

Thus, although in theory UNHCR is not responsible for advising states on the implementation of 

Articles 27 and 28, it is expected that states would cooperate with UNHCR in this matter, as will 

be discussed later on.86 

Under this proposed system, UNHCR should communicate instructions to states on how to apply 

this system at the national level. It is beyond the scope of this thesis to propose which national 

departments should assume this responsibility. However, whatever national unit undertakes the 
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registration of stateless people should (1) deal with statelessness as a separate matter from refugees 

to avoid the flaws in the current identification procedure, (2) be legally qualified to contact and 

communicate information with UNHCR and also (3) be eligible to work with counterpart foreign 

authorities to investigate the nationality status of applicants. States are already advised by UNHCR 

to share the burden of proof with applicants when conducting investigations to determine 

statelessness, in that states should work with applicants to ensure that they do not have nationality, 

rather than place the full burden of proof on the applicants, who, as seen in the case of Hoti vs 

Croatia,87 typically lack either the means or the resources to prove that they hold no nationality 

whatsoever. The national units, therefore, should be allowed to work with foreign authorities while 

investigating this issue.    

6.4.2.2. UNHCR registration: the accountability and privacy challenges 

The proposal of this thesis as explained in Chapter 1 and in this section takes a meta-governance 

form of global governance, which although not well defined yet, 88 in the context of UNHCR’s 

work refers to a style of global governance where although a dynamic and multi-level one, it 

depends on states primarily in terms of ‘giving imperative command and devising procedures to 

retain regulating capacities’.89 However, as mentioned in the outset of this section, this kind of 

interactive and dynamic relation between global administrative bodies and states is a matter of 

concern in GAL scholarship as accountability measures are often inexistent or not well regulated 

in such systems. As pointed out earlier, UNHCR work on refugee registration has been critiqued 

in the literature in terms of lacking strict accountability measures. Although it is the responsibility 

of states to register refugees, 90  UNHCR has been invited by many states (whether parties to the 

1951 Convention or not) to conduct refugee registration directly, especially in states with lack of 

resources and experience.91 Thus, the risks mentioned above in GAL scholarship are relevant also 

to UNHCR’s RSD. UNHCR, as a global administrative body, is not governed by clear and rigorous 

GAL principles as to its direct or indirect refugee registration activities.92As a result, whereas there 

are relatively strict national and regional rules governing the refuge registration processes in most 

                                                           
87 ‘Case of Hoti v. Croatia’ (n 58). 
88 Eva Sørensen, ‘Metagovernance: The Changing Role of Politicians in Processes of Democratic Governance’ 36 
American Review of Public Administration 98, 101. 
89 Zeynep Şahin Mencütek, Refugee Governance, State and Politics in the Middle East (Routledge 2019) 48. 
90 UNHCR, ‘UNHCR Statistical Yearbook 2005’ (2007) 44. 
91 ibid. 
92 Pallis (n 78); Smrkolj (n 78) 165. 
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Western states to hold such states accountable, UNHCR’s RSD activities are not under well-

regulated accountability rules.93  

A case in point is the UNHCR experience of registering Sudanese refugees in Egypt. Egypt had 

given the responsibly of registering refugees to UNHCR, and on that basis, UNHCR registered 

Sudanese refugees affected by the Darfur conflict.94 In September 2005, a group of Sudanese 

refugees started a sit-in protest against what they claimed to be unfair conducts of registration by 

UNHCR; this includes lengthy procedures, a high number of rejected applications, failure to 

provide proper assistance, arbitrary decisions on determinations, unfair appealing process, as well 

as the UNHCR 2004 suspension of registration due to the ceasefire declared between the 

government of Sudan and the Sudan People’s Liberation Army.95 This event as well as other similar 

procedural failures of UNHCR96 ignited scholarly investigations onto how GAL principles should 

address the accountability issues on UNHCR’s conduct of refugee registration.97 Given the 

vulnerability of refugees and the stateless,  lack of strict accountability measures in the work of 

UNHCR could make such people victims not only of unfair registration process but also of more 

serious and sensitive misconducts such as sexual abuses of vulnerable women and children, as 

sexual exploitations by workers aiding refugees have been already reported.98  

The most major issue related such accountability challenges in conducting registration of people 

of UNHCR’s concerns is the risk of violating such vulnerable people’s rights of privacy, especially 

with the advancement of digital registration and biometrics collection technologies.99 The right not 

to interfere arbitrarily with one’s privacy is protected by national laws100 and nearly ‘all major 

international agreements on human rights protect the right of individuals from unwarranted 
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invasive surveillance’;101 this includes the Universal Declaration of Human Rights102 and the 

International Covenant on Civil and Political Rights.103As shown in Chapter 3, UNHCR worked 

extensively in recent years in digitising and facilitating the exchange of refugee information 

between registering officials and agents.104 Experts already raised concerns with the potential risks 

of UNHCR violating vulnerable people’s privacy in using such registration technologies.105  

This issue became more controversial when a technology expert, Simon Davies, was asked by 

UNHCR to conduct an investigation into its handling of privacy matters in several refugee settings 

in which he found critical privacy violations. According to Davies, the outcomes of his 

investigation were intended to be published, and UNHCR just ignored it. However, in breach of 

his confidential agreement with UNHCR, Davies published his outcomes.106  In line with GAL 

concerns regarding the deficit of accountability measures in international organisations, Davies 

stated: 

Had the UNHCR’s system been implemented in any of these countries, it would have been 
declared illegal. The UNHCR’s Automated Fingerprint Identification System (AFIS) 
operated in the absence of protections, lacked even the most basic safeguards, and most 
importantly, lacked the necessary framework of policy.107 

This privacy violation risks increase when UNHCR allocates all or some of its registration activities 

to third parties, which it has already done in many refugee settings.108   

In the context of global registration of the stateless, this privacy concern, which has been already 

raised by Tucker,109 is closely relevant for two main reasons. First, under the system proposed by 

this thesis UNHCR is expected to be involved whether directly or indirectly in handling or 

facilitating the exchange of information of vulnerable stateless people. In such conduct, UNHCR 

should ideally be subject to clear accountability procedures in cases of mishandling such 

information. Second, UNHCR is expected to directly conduct SDPs in certain situations. While, 
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as explained in Chapter 1, the registration of the stateless is recommended to be undertaken 

directly by states, there is a huge possibility that some states may need to invite UNHCR to directly 

administer the registration of the stateless. Since states already recourse to UNHCR on refugee 

registration, it also more expected that they would invite UNHCR to register the stateless, as states 

are less equipped and familiar with registering the stateless. In fact, a few states have already sought 

UNHCR's direct assistance to register the stateless, such as Turkmenistan where UNHCR worked 

with the government and a local NGO, Keik Okara, to register the stateless.110  

Analysing relevant GAL approaches and UNHCR practices, Mark Pallis concluded that to 

improve the accountability of UNHCR, it is important not only to strengthen the role of the 

UNHCR’s Inspector General Office (IGO),111 which is responsible for receiving and investigating 

allegations of misconducts by UNHCR staff or contractors,112 but also to allow the United Nations 

Office of Internal Oversight Services (OIOS)113 to proactively examine the UNHCR works in 

refugee camps and refugee registration.114 Maja Smrkolj, who also studied UNHCR refugee 

registration from GAL perspective and shared the same accountability concerns raised by Pallis, 

noted, rightly, the dilemma in UNHCR involvement in such sensitive activities affecting vulnerable 

people. On the one hand, UNHCR should be subject to administrative procedures like those of 

national administrations. On the other hand, in cases of human rights violations where states are 

not willing to undertake their responsibilities directly, UNHCR faces no choice not to intervene 

despite of being not equipped with adequate and fair administrative measures.115 This point is 

related to a central question in GAL literature, which is whether the concerns related to 

accountability should be ‘measured against the pragmatic needs of the respective international 

intuitions prove useful – or whether they rather entail deficiencies in effectiveness, preferences for 

special interests or populism’.116 In answering this question, Benedict Kingsbury, Nico Kirsch and 
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Richard B. Stewart, suggested that ‘it would be advisable for global administrative law to pursue a 

less ambitious and more pragmatic approach’.117  

As regards UNHCR work under the proposal of this thesis, whether in its work as a global 

intermediary agency between states or in the registration of the stateless directly, this thesis 

recognises that there are privacy concerns as pointed out above. However, this thesis argues that 

the deficit in applied robust GAL measures against possible privacy and other violations issues in 

the work of UNHCR should not hinder the initiative of global registration of the stateless under 

UNHCR for the following pragmatic reasons. First, it should be noted that there have been 

positive developments in data privacy protection in recent years by UNHCR. UNHCR has been 

increasingly cautious about the privacy of people of its concern and worked to develop concrete 

policies for the protection of their privacy rights.118 In 2015, UNHCR published its ‘Policy on the 

Protection of Personal Data of Persons of Concern to UNHCR’,119 in which it presents its new 

strategy and rules to protect the privacy of people of its concern against privacy violations 

misconducts committed not only by UNHCR staff but also by other actors involved with 

UNHCR.120 UNHCR also had already strengthened its accountability measures protecting such 

vulnerable from sexual exploitations pointed earlier on.121 Second, despite such accountability and 

privacy concerns, registration of the stateless is inevitable as it is established that without 

documentation, the stateless cannot live a normal and decent life.122 As it is necessary for 

governments or their agents, regardless of privacy issues, to collect people’s personal and biometric 

information in order to verify their status and grant them protection,123 it is also the case that the 

information of the stateless need to be collected even when there are some potential risks of 

privacy intrusions.  

Third, these privacy concerns related to the collection of (vulnerable) people's information are not 

mainly a UNHCR issue or an issue inherently related to global administrative bodies as much as it 

is a global problem that exists as well in states' practices. Despite the existence of robust national 
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administrative regulations protecting vulnerable people’s privacy in developed states, since the 

aftermath of 9/11, states have been increasingly weakened their privacy protection regimes124 so 

to allow for more collection of sensitive and biometric information as a prerequisite of obtaining 

valid identity documents.125 Thus, this issue is not only a GAL concern but also a national problem 

which also relates the broader ongoing debate between those who justify sensitive data collection 

for verification and security and those who believe that the collection of such sensitive data is used 

by governments to monitor or even target people.126  

As a consequence, and given the privacy protection positive developments in UNHCR, the 

involvement of UNHCR in undertaking or supervising the registration of the stateless should not 

be hindered by the suggestion that its administrative regulations regarding privacy and 

accountability is less developed in comparison to those of national states. In fact, and in line with 

the pragmatic approach of Kingsbury, Kirsch and Stewart mentioned above, the involvement of 

UNHCR, in this case, would be preferable to the lack of national registration of the stateless. While 

refugee registration is available in most states, although in varying degrees of effectiveness and 

clear frameworks, registration of the stateless as seen in Chapter 5 is not available in most states. 

If UNHCR is invited to conduct SDPs in states where they do not exist, it will put the stateless in 

a much better situation than being left without registration, even with the lack of robust 

accountability measures in UNHCR.   

6.4.3. Legal framework 

In considering the legal basis for global registration, it should be reiterated that statelessness 

conventions have not been widely ratified. Even when ratified, there has been no effective 

monitoring of their implementation.127 Because adopting an international agreement on the 

registration of the stateless is expected to cost states in terms of legislation and recruitment, it 

would be naïve to think that a new, legally binding, international agreement for this system would 

be widely accepted. Rather, like the Nansen passport arrangements,128 any international agreement 

on the registration of the stateless should not be made legally binding. Also, this arrangement 

should stem from existing international standards on statelessness, as will be illustrated below. It 

is worth mentioning that the proposed system does not exclude current international agreements 

and plans; instead, all existing international endeavours could complement this system and work 
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alongside each other if possible. The fact that this system, then, is based on existing relevant 

instruments means that it would not require replacing current agreements with alternatives; 

instead, it would serve to encourage states to translate their current commitments into meaningful 

actions. 

The main reason why the proposed system should take the form of soft law is to encourage more 

states to adopt the system, especially given how little interest states have shown in statelessness 

agreements. As seen in Chapters 3 and 4, states generally have not resisted recommended standards 

for protecting the stateless as much as they have objected to their being mandatory. Reviewing 

states behaviour relating to their cooperation with international administrative bodies, Kenneth 

W. Abbott and Duncan Snidal observed that states are more likely to comply with global 

administrative bodies when they are not based on a treaty, as acceding to a treaty comes with strict 

commitments that states are not willing to adhere to especially when there no clear rational 

advantages for such commitments.129 This general statement has been especially true in relation to 

UNHCR work with states to register refugees.  

Those who studied UNHCR’s work from GAL perspectives noted that the mandate of UNHCR 

to be involved directly or indirectly with states to conduct refugee registration has grown vastly 

even in states that are not parties to the 1951 Convention which itself does not give UNHCR an 

explicit mandate to register refugees in states.130 However, UNHCR based this mandate on general 

and loose provisions such as Article 35 of the 1951 Convention131 and in certain cases 

memorandum of understanding signed with states.132 It was also seen in Chapter 4 how states to a 

certain degree cooperated with UNHCR in issues of statelessness on which UNHCR has no 

mandate over, such as GAP. This kind of cooperation from states with UNHCR, although based 

on soft law ‘from a legal perspective, when assessed in terms of their practical impact, they are of 

intense importance’.133  

In the issue of statelessness, it could be noticed that states are more likely to comply with 

international organisations based on soft law arrangements if such international organisations do 

their job effectively. This was the case with the arrangements of the League of Nations on Nansen 

passports, which were studied in Chapter 3. In contrast, when international organisations attempt 
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to begin their work based on legally binding treaties and without an intensive and convincing 

involvement and facilitation by relevant international organisations, states seem to be reluctant to 

cooperate; this was what happened when the UN introduced the statelessness conventions on hard 

law basis and without an effective and intensive work by UNHCR with states on this field; in fact, 

at the time UNHCR had not even been responsible for statelessness until 1974. This seems to 

have caused states to be reluctant on early adherence to the principles provided by the statelessness 

conventions, as seen in Chapter 3. This observation is in line with the view of Sylvia I. Karlsson-

Vinkhuyzen and Antto Vihma on global governance, which asserts that:  

An initially very soft norm of limited legitimacy may, through its effectiveness, earn high 
enough legitimacy to be developed into hard law. Conversely, an initially hard law with 
high legitimacy can due to low compliance quickly slide down the spiral of decreasing 
effectiveness and legitimacy, leading to states viewing it not as the hard law it still formally 
is, but as a vague aspiration more akin to soft law.134 

The second main reason why this system should be based on a soft law basis is that there are 

existing soft international instruments upon which this system could be based, and therefore there 

is no need to draft a new binding agreement. Two articles of the 1954 Convention are closely 

related to the registration of the stateless: Article 27 on ‘Identity Papers’ and Article 28 on ‘Travel 

Documents’. As argued previously, these provide an ideal, non-binding legal basis for subsequent 

instructions by UNHCR. UNHCR has already published similar guidelines for states on the 

registration of refugees and has worked closely with them to develop a system135 which has been 

found by UNHCR to be successful in achieving its protective objectives.136 UNHCR has been 

mandated to work on and assist states with refugee registration based on the obligation of states 

parties to the 1951 Convention to issue refugees with identity papers and travel documents 

(Articles 25, 27 and 28). If UNHCR is entitled to oversee states parties to the 1954 Convention as 

it is entitled to oversee states parties to the 1951 Convention, then it could and should establish 

concrete uniform instructions for the registration of stateless people as it did for the registration 

of refugees. The only question is to what extent UNHCR is entitled to do so. This question will 

be considered in the next section.     

The discussion above is about the legal framework of the system in the global level.  As for the 

national level, states should be advised to adopt statelessness-specific legislation aimed at both 
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protecting the stateless (via registration) and considering their applications for nationality. 

Currently, some states have a statelessness protection regime that is not based on statelessness-

specific legislation but instead addresses the needs of the stateless under legislation designed for 

other protected groups such as asylum seekers (e.g. Germany and Poland).137 This type of non-

specific protection is not helpful in identifying stateless populations. States must introduce specific 

legislation for the determination of statelessness determination apart from other similar or 

overlapping categories. This legislation can take any suitable form, either as a separate act on 

statelessness or as legal provisions within a relevant act. Today, only a few states have statelessness-

specific legislation.138 Those with the best existing legislation on statelessness (in terms of being 

statelessness-specific) are Spain, Hungary, Moldova, Georgia, the Philippines, France and Italy.139 

UNHCR has been guiding states to follow these examples of best practice on statelessness 

determination procedures.140 More emphasis should be put on this by UNHCR.  

 6.5. Conclusion  

In Chapter 2 it was argued that states’ approaches to statelessness are better understood by 

considering how the protection of the stateless conflicts with states’ interests. It was suggested that 

by bearing this in mind, it is possible to rethink current international efforts to address statelessness 

and opt for a more pragmatic approach. Subsequent chapters presented various arguments for a 

global system for registering the stateless. Informed by the pragmatic approach adopted in 

Chapter2, this chapter has explained why and how this global registration system should be 

pragmatic. It began by exploring the pragmatic and political obstacles to solving statelessness as 

well as possible obstacles to global registration of the stateless. It argued that, depending on how 

this registration system is modelled, its feasibility and in particular the expected financial obstacles 

to its realisation, will vary. It also argued that, as any meaningful model of this system should 

ensure that the stateless are registered, documented and given proper travel documents, states may 

have concerns that such a system could (1) become a pull factor for more stateless claimants, (2) 

put pressure on states to naturalise the stateless who have been registered and (3) force states to 

accept back stateless people to whom they have issued travel documents. This chapter attempted 

to find solutions to these concerns through which both the interests of the stateless and the state 

are considered. Finally, this chapter set out general principles for establishing practical institutional 

and legal frameworks. It argued that, although there are some accountability and privacy issues in 
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making this system under the supervision of a not well-regulated international organisation (i.e. 

UNHCR), for certain pragmatic and other reasons, it is more practical to assign UNHCR to 

oversee this system 
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Chapter 7: Conclusion 

 

7.1  Research Summary 

This thesis is concerned with two urgent problems the stateless often face, namely, the lack of 

identification and proper legal identity. UNHCR has noted that the lack of identification of the 

stateless is a major obstacle to solving statelessness.1 Also, legal identity embodied in identity 

documents, which the stateless often lack, is a prerequisite for enjoying many rights and services, 

including the right to travel, to open a bank account, to go to school and to avoid arbitrary 

detention.2 In an ideal situation, these two issues of statelessness should be solved through 

naturalisation so that the stateless can access full rights including political rights. To this end, 

UNHCR worked ambitiously to ensure that every stateless person is naturalised, and that 

statelessness is ended by 2024.3 However, this thesis demonstrates how statelessness is not likely 

to be ended under the current world political order in which states in practice have full control of 

naturalisation and in many cases, they are unwilling to confer their nationalities to many stateless 

populations.4 In this case, the stateless should have an alternative option allowing them to enjoy 

as many as possible of rights. For this purpose, UNHCR recommends that states register and 

document stateless migrants under Statelessness Determination Procedures (SDPs).5 This thesis 

argues that SDPs also should be available for the in situ stateless who have no hope of imminent 

naturalisation to ensure they are well identified and provided with proper documentation.6 As 

statelessness is expected to remain a problem affecting many in situ stateless populations, there is 

no reason to exclude them form SDPs. 

Some states have already established registration schemes that include the stateless and provide 

them with documentations.7 However, there are several significant issues with the registration 

systems of many of these states.8 One of these issues is the fact that many of such systems do not 
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<www.unhcr.org/5b27be547.pdf> accessed 19 July 2019; Institute on Statelessness and Inclusion, Statelessness in 
Numbers: 2018 An Overview and Analysis of Global Statistics’ (2018) 
<www.institutesi.org/ISI_statistics_analysis_2018.pdf> accessed 18 July 2019; Section (1.2.2.2.). 
2 Section (1.2.2.1.).  
3 UNHCR, ‘Global Action Plan to End Statelessness 2014-2024’ (4 November 2014) 
<www.refworld.org/docid/545b47d64.html> accessed 19 July 2019. 
4 Section (4.3.). 
5 UNHCR, ‘Handbook on Protection of Stateless Persons Under the 1954 Convention Relating to the Status of 
Stateless Persons’ (30 June 2014) para 58 <www.refworld.org/docid/53b676aa4.html> accessed 19 July 2019; 
UNHCR, ‘Establishing Statelessness Determination Procedures to Protect Stateless Persons: Good Practices Paper 
Action 6’ (2016) 1 <www.refworld.org/pdfid/57836cff4.pdf> accessed 19 July 2019. 
6 Section (1.2.2.1.); Section (4.4.3.). 
7 UNHCR, ‘Establishing Statelessness Determination Procedures to Protect Stateless Persons’ (n 5) 2; Chapter 5. 
8 Chapter 5.  
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recognise the statelessness status of the stateless, which could have an impact on their future 

naturalisation process.9 Another related issue is that some states do not implement the universal 

definition of statelessness provided by the 1954 Convention, which could have an impact on the 

status of stateless people.10 Also, there has been insufficient international effort to ensure that 

registered stateless people obtain an internationally recognised travel document.11 In addition, 

there is no international mechanism or arrangement according to which relevant state officials can 

contact other governments to obtain information about applicants so that states can verify the 

stateless status of the applicant.12 To help limit the impact of these issues and others, this thesis 

recommends that the various systems for registering the stateless should be uniform in terms of 

defining statelessness, documenting the stateless and issuing travel documents.13 Also, UNHCR 

should assume responsibility for assisting states to harmonise their systems of registration and for 

managing the cooperation between states for the purpose of information exchange.14  

This proposal bears some similarity to the Nansen passport system introduced under the League 

of Nations, through which hundreds of thousands of (stateless) refugees were issued with a travel 

certificate recognised by over 50 states through which their legal existence was documented.15 At 

the time, the solution of mass naturalisation was not considered feasible, given the political 

situation.16 Therefore, the Nansen passport system was invented as a pragmatic, technical solution 

to the lack of national passports.17 After the UN was established, the UN Ad Hoc Committee on 

Refugee and Stateless Persons recommended that the UN continue to issue the stateless with travel 

documents as well as identity papers, with an international organisation overseeing the process to 

ensure that the stateless are protected.18 This recommendation was not implemented fully by the 

UN; instead, the UN, despite having concluded the 1954 and 1961 Conventions on statelessness, 

did not do much to solve the issue of statelessness until very recently.19 Since then, through 

                                                           
9 Sections (4.4.3.) and (5.2.). 
10 Section (5.3.2.). 
11 Section (5.3.4.). 
12 Sections (2.1.4.) and (5.3.3.).  
13 Chapter 5. 
14 ibid.  
15 Sections (2.1.2.) and (3.3.). 
16 Russian, Armenian, Assyrian, Assyrian-Chaldean and Turkish Refugees. Report of the Advisory Commission to 
the High Commissioner for Refugees, Submitted to the Council on June 12th, 1929. League of Nations, Official 
Journal, 10th Year, 2; Section (3.3.1.1.). 
17 Section (3.3.2.). 
18 UN Ad Hoc Committee on Refugees and Stateless Persons, Ad Hoc Committee on Statelessness and Related 
Problems, Status of Refugees and Stateless Persons - Memorandum by the Secretary-General, (3 January 1950) 
E/AC.32/2. 
19 Section (3.4.1.). 
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UNHCR, it has focused on naturalisation and ending statelessness, giving far less attention to the 

protection, identification and registration of the stateless.20  

As part of its efforts to end statelessness, in 2014 UNHCR launched its Global Action Plan to 

End Statelessness by 2024.21 Since the launch of this ambitious plan, intensive academic studies 

and advocacy for solving statelessness have emerged.22 Out of these studies and advocacy 

experiences, theoretical approaches to statelessness have been recently developed.23 Due to the 

proliferation of human rights in past decades, theories on non-citizenship and statelessness have 

begun to emerge that challenge the relevance of Arendt’s view on the correlation between rights 

and nationality to contemporary statelessness.24 Instead, although nationality is needed for enjoying 

more rights, it has been noted that most human rights could be realised without nationality;25 

moreover, some scholars have observed that nationality is not always a means to securing rights 

in some contexts.26 Thus, while still recognising the importance of nationality, some scholars have 

looked for innovative approaches to protecting the stateless beyond conferring nationality and 

have examined how such approaches could benefit the stateless.27 

These theoretical approaches seem to consider solutions to statelessness from the perspectives of 

advocates and international actors without sufficiently considering the preferences of the stateless 

themselves and what solutions they find most appropriate for them. Therefore, Swider has 

recommended the adoption of a rights-based approach to statelessness whereby the stateless are 

given the option to choose how they are protected, whether though a nationality or not.28 Swider 

believes rightly that the goal of ending statelessness is unfeasible29 and not always a preferred 

solution to statelessness, as citizenship can come with certain unwanted obligations and 

implications.30 She therefore argues that international advocates and actors should not seek to 

impose naturalisation as the solution to statelessness; rather, it should be left to the stateless to 

choose how to be protected.31  

                                                           
20 Section (1.1.3.3.); Chapter 4.  
21 UNHCR, ‘Global Action Plan to End Statelessness 2014-2024’ (n 3).  
22 Sections (1.3.2.2.) and (2.1.). 
23 Section (2.2.). 
24 Sections (2.2.1.2.) and (2.2.1.3.). 
25 ibid. 
26 ibid.  
27 Section (2.2.1.3.). 
28 Katja Swider, ‘A Rights-Based Approach to Statelessness’ (Ph.D. thesis, Universiteit van Amsterdam 2018). 
29 ibid 173; Katja Swider, ‘Why End Statelessness?’’ in Tendayi Bloom; Katherine Tonkiss; Phillip Cole (ed), 
Understanding Statelessness (Routledge 2017) 197–203. 
30 Swider, ‘A Rights-Based Approach to Statelessness’ (n 27) 173; Swider, ‘Why End Statelessness?’’ (n 29) 179–203. 
See also Sections (2.2.1.3.) and (2.2.1.4.). 
31 Swider, ‘A Rights-Based Approach to Statelessness’ (n 27) 146. 
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In line with Swider’s approach, this thesis contributes to the literature by considering how an 

enhanced and internationally guided registration system could offer the stateless a legal identity 

without citizenship, pending their acquirement of nationality. It argues that this registration system 

is a pragmatic solution to statelessness when there are enough reasons to be sceptical about the 

current, alternative approach, which is to end to statelessness.32 While registration is not seen by 

UNHCR and some advocates as an appropriate solution to statelessness, particularly for in situ 

stateless people, this thesis insists that the option of registration should be made available to the 

stateless and it should be for them to decide whether to be registered. This argument is built not 

only upon analysing the emerging literature on statelessness and studying the relevant history of 

registration of the stateless, but also upon reflecting on already existing data and accepted facts 

about statelessness today. As explained in Chapter 1, the premises upon which this thesis makes 

its main argument are generally undisputed.33 Such premises include the facts that it cannot be 

guaranteed that statelessness will end soon,34 that proper legal identity is needed to enjoy and access 

most rights35 and that international cooperation is recommended to help states better identify and 

document the stateless.36 For the same reasons such facts about statelessness led experts like 

Batchelor to believe that a European harmonised SDPs system is needed,37 they also should lead 

to the conclusion that a globally harmonised SDPs system with effective communications and 

cooperation between states on the matter is needed.   

 

7.2 Ways Forward and Next Steps 

This thesis has advanced the discussion of global registration of the stateless that was first ignited 

by Milbrandt and has provided analysis of this idea. Although, as recognised in the introduction, 

it has not been possible within this thesis to consider every question related to the idea of a global 

uniform registration system,38 this thesis has addressed the key issues surrounding the concept, its 

underlying theoretical grounds,39 historical origins and its relation to current international and 

national initiatives on statelessness.40 However, issues discussed in this thesis should be the focus 

                                                           
32 Chapter 6. 
33 Section (1.3.1.). 
34 Sections (4.2.2.3.) and (4.3.).  
35 Section (1.2.2.1.). 
36 Section (5.3.3.). 
37 Carol Batchelor, ‘The 1954 Convention Relating to the Status of Stateless Persons: Implementation within the 
European Union Member States and Recommendations for Harmonisation’ (2004) 22 Refuge 31; Section (2.1.4.). 
38 Section (1.2.1.). 
39 Section (2.2.). 
40 Chapter 3. 
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of further research in field of statelessness, not only to verify the arguments of this thesis but also 

to investigate how the conditions of the stateless can be improved. This includes the methods and 

impact of registration in regions other than Europe, which has been the focus of the literature in 

this regard.41 Since the launch of the Sustainable Development Goals and in particular the legal 

identity goal (SDG 16.9),42 there have been projects and studies on legal identity and digital 

identities and their impact on development.43 There is still a need to improve and research 

registration schemes that include registration of or have been specifically designed to register the 

stateless and the extent to which such schemes are more able to identify the stateless and safeguard 

their rights.  

A second and perhaps more important area is facilitating freedom of movement for the stateless 

and how to develop international mechanisms to make it easier for those without national 

passports to travel abroad. Surprisingly, there has been little information or discussion as to how 

statelessness impacts the right to travel, particularly of stateless people in situ. The stateless have 

been described metaphorically as ‘invisible’44 and ‘voiceless’;45 if we were to invent a metaphor for 

the condition of in situ stateless people, it would be “locked”. Without a national passport or 

widely international travel document, stateless people in countries with major statelessness 

situations that are not parties to the 1954 Convention can expect to face major obstacles to 

travelling. The right to travel, as seen in Chapter 6, is not a luxury; it is essential in many cases for 

the enjoyment of other rights and for avoiding persecution. This is the main reason the League of 

Nations focused on solving statelessness through facilitating travel.46 This area deserves much 

more research than other areas. 

Also, UNHCR and scholars have called on governments to assist stateless people in verifying their 

statelessness status, as placing the burden of proof in this case on the stateless alone makes the 

process too difficult for them;47 researchers should focus on developing practical and procedural 

mechanisms and standards to facilitate this process and to allow states to manage the sharing of 

information about stateless applicants. The role of UNHCR in assisting states in this regard should 

be considered and studied. A related practical issue that should be studied further and advocated 

                                                           
41 Section (5.2.3.). 
42 UNHCR, ‘Transforming Our World: The 2030 Agenda for Sustainable Development’ (21 October 2015) 
A/RES/70/1. 
43 Sections (4.4.2.) and (6.2.1.). 
44 Gabor Gyulai, ‘The Determination of Statelessness and the Establishment of a Stateless-Specific Protection 
Regime’ in Alice; Laura van Waas Edwards (ed), Nationality and Statelessness under International Law (CUP 2014) 101. 
45 Kristy A Belton, Statelessness in the Caribbean: The Paradox of Belonging in a Postnational World (University of 
Pennsylvania Press 2017) 1. 
46 Section (3.3.). 
47 UNHCR, ‘Establishing Statelessness Determination Procedures to Protect Stateless Persons’ (n 5) 6. 
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for is the extent to which the mandate and budget of UNHCR should be expanded to enable it to 

meaningfully manage its current and future programs on statelessness. While UNHCR has led and 

inspired successful awareness campaigns both through GAP and other programs, it has dedicated 

only a fraction of its budget to fund its work on statelessness.48 This practical and administrative 

area is an important one that this thesis could not cover, and it has not been given enough attention 

in relevant studies. Such issues, whether in relation to the thesis proposal or not, should be 

investigated. 

 

 

 

                                                           
48 Section (6.4.2.1.). 
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