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INTRODUCTION

This thesis entitled 'Problems in Communication: Truth-telling and Informed Consent' 
attempts to explore some difficulties generated by any breakdown in communication, 
no matter how trivial, within health-care. The main concern is with the ethical 
implications of these breakdowns, as well as their practical application and I 
concentrate on the intentional breakdowns which are essentially intentional 
deceptions. As the discussion unfolds it should become clear why truth-telling and 
informed consent are such major components of successful communication within 
health-care. It should also become more obvious that within health-care truth-telling is 
not regarded as an absolute principle and this is reflected in the high incidence of 
deception we see occurring within it.

Throughout the thesis I quote examples and use case studies to facilitate consideration 
of the concepts in real terms, the use of which I hope shall render the discussion more 
interesting and accessible to all who read it. Frequent referrals are made to the ethical 
principles of utilitarianism* and deontology** and hopefully account will be taken of 
both view-points.

Since I hope to have established that deceptions are commonplace within health-care, I 
discuss the justifications given for these deceptions and incorporate the principle of 
paternalism (father knows best attitude). The different ways of withholding information 
are examined and the moral difference (if any) between withholding information and 
telling lies is discussed.

FOOTNOTES

* The principle of utility is summarised in the formula 'the greatest happiness of the greatest
number'. Utilitarianism says that we ought to maximise happiness. Actions which do this are 
right, those which do not are wrong. Utilitarianism also holds that the value of actions can be 
found in their consequences, hence it is also a consequentialist theory. (Indirect quotes from C J 
Me Knight's lecture notes, Health-care Issues and Applied Ethics, 1990).

** A deontologist is one who acts from 'duty', consequences are considered relatively unimportant 
to the deonotolgist. For example, if it is our duty to tell the truth then that is binding, one 
cannot turn around and say 'but in this particular situation the greatest happiness will be 
achieved by telling lies'. The deontologist holds that any act performed from a sense of moral 
duty is morally worthy. (See Ethics in Nursing Practice Graham Rumbold Chapter 5).



In general I explore any communications where truth seems ie a principle in conflict 
with other conflicts. This is not confined to the interactions tveen practitioners and 
patients but incorporates the communication problems betweliffering members of 
the health-care team. Since I do not advocate an absolutist peon in relation to truth
telling, I approach each individual situation in as open-mindt way as possible and 
hopefully present a fair appraisal of the facts.

As well as deliberating on the general ethical problems for tlealth-care providers 
and patients in relation to truth-telling, I spend some time dissing the problems 
associated with informed consent. This leads on to a discussion placebic* 
intervention which like all other forms of deception within hh-care has become quite 
widespread. I discuss the reasons for the widespread use of jebic interventions and 
look at the benefits and negative effects of this practice.

The final part of the thesis is mainly concerned with whistle wing (staff speaking out 
about unacceptable practices) which in recent years has becc more common from 
within the realms of health-care. The need for staff to blow twhistle appears to be 
related to a communciation breakdown between managememd the workforce and a 
need for staff to expose the truth. This emotive topic is discid against the 
background of the experiences of Graham Pink** and I highit how difficult it is for 
nurses to speak out because of the victimisation and harassm they will surely 
experience. I look at the law in relation to whistle blowing aintroduce the on-going 
changes which are designed to improve the situation for whi blowers.

In brief I explore a wide range of true-to-life situations whene absence or need for 
truth creates ethical dilemmas for the individual practitioner.

FOOTNOTE

* Placebic intervention can be described as any form of procedurereatment which has no
specific effect on the condition, but is merely administered for isychological benefits (see 
section 7).

** Graham Pink is a charge nurse who spoke out publicly when heeved standards of care at the 
hospital in which he worked were professionally unacceptable (section 10:2).
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It may be useful to note:

1 My use of the words 'him', 'his', 'her', or 'she' can also be taken to refer to 
the other sex, where contexts allow.

2 Notes are denoted by using the following *.
3 Text references are denoted by using () and are listed at the end of each 

section.
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SECTION 1: Definition of 'communication1

Since this thesis is concerned with problems in communication I proceed by offering an 
attempted preliminary definition of 'communication' which I hope is adequate to our 
needs.

Communication can be described as the exchange of ideas and information. It is the 
two-way process of creating, transmitting and interpreting ideas, facts, opinions and 
feelings. It may be described as one of our most basic life-skills, but whilst it is basic it 
is by no means a simple matter to convey information successfully to others.

"Communication involves the transfer of meaning. If no information or ideas 
have been conveyed, communication has not taken place. The speaker who is 
not heard or the writer who is not read does not communicate. "(1)

The philosophical chestnut, "If a tree falls in the forest and no one hears it, does it 
make any noise?" must in a communicative context be answered negatively.(2)

Perfect communication, if such a thing were possible, would exist when a transmitted 
thought or idea was perceived by the receiver exactly, or more or less the same as it 
was envisioned by the sender.

Not many would dispute that this account so far, if not a wholly adequate one, provides 
an apt description of communication and indeed would seem to be a fairly achievable 
goal. The problem arises in health-care when perhaps the message that is being sent to 
the receiver is not the complete message and if this omission is intentional, it conjures 
all sorts of ethical problems which need addressing.

This does not imply that all communication problems within health-care are of this 
nature and I accept that there are other practical reasons why communication can break 
down. For example, it could simply be that a patient with hearing difficulties is not 
wearing his hearing aid, or indeed quite simply misinterprets information given to him.

Communication is very often merely a means to an end; it conveys instructions, orders 
and factual information. Indeed such technical communications are essential for 
efficient care and for the smooth organisation of the service.



Consider the following example - a letter sent from the out-patients' department 
informing someone of an appointment is merely a means communication; a way of 
getting the message to the receiver.

The potentiality for breakdowns within this communication/missive, although not 
directly of therapeutic or emotional importance, is nontheless great and could have a 
detrimental effect on patient-care; therefore the possibilities should not be ignored. 
However, there are many communications within health-care which constitute part of 
care itself, and it is difficult to separate the means (communication) from the end (the 
well-being of patients or staff). This is because relationships with others can only be 
developed and sustained through some form of communication.(3)

For example - two nurses could ask a patient the same set of questions during an initial 
assessment, but here the similarities might end. The nurse who is the better 
communicator will have pitched the jargon suitably, reassured the patient, made her 
feel at ease, and observed for non-verbal cues, while the other nurse may have just 
asked the questions as they appeared on the list with no deliberation or other 
observation taken into account. No one can dispute that the questions were 
communicated in both cases, and although it is agreed that this is a very simple 
example, it is typical of a true-to-life situation. It is therefore poignant to say that 
within health-care communication is so important and so complex that any definition 
suggested can never fully encapsulate the entirety or accurately reflect and cater for all 
the potential problems which will be encountered when communication fails.

1:1 Why is communication so important within health-care?

Since there are many different levels of communication within health-care, some of 
these purely administrative, others of therapeutic value but both equally important, 
breakdowns in either area will have negative effects.

One of the main reasons why good communication is so important within health-care is 
because we are dealing with people, not their money or their cars, but people. We are 
dealing with an actual person's health; their physical and pyschological welfare and we 
must also remember that unless a situation indicates differently they have the right to 
have their autonomy respected. Very often failure to communicate properly, (in
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contexts to be explored), constitutes a failure to respect autonomy. These contexts will 
be explored in this thesis.

Since communication is a two-way process, it is essential that communications to the 
health-care providers are accurate. It is appreciated that this is not always the case. 
However, on many occasions this is because the patient does not fully understand what 
is being asked of him or indeed the significance of it. This point will be further 
developed, but it must be remembered that in order to achieve a successful level of 
communication we must have a reasonable degree of understanding.

For example, to communicate to someone in French, when the person has no 
understanding of French, the communication cannot be successful.

This particular problem is not as simplistic as it may first appear and as we will see 
later in the discussions on informed consent, it is often difficult to establish just how 
much information needs to be communicated in order to ensure the patient has achieved 
a reasonable degree of understanding.

In this section I attempted to provide a broadly based definition of 'communication'. I 
conceded that an all-encompassing definition of 'communication' within the realms of 
health-care is difficult to establish. However the working definition used so far meets 
our basic purposes. I continue in the next section with a discussion on the two different 
types of communication breakdown.
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SECTION 2: Two types of communication breakdown

(1) An unintentional breakdown.
(2) An intentional breakdown.

The moral implications of the latter are the major concern of this thesis. However, 
before delving into the problematic issues these generate, it is necessary to briefly 
discuss the unintentional breakdowns in communication and resultant effects on health
care.

2:1 Unintentional conununication breakdowns

These are commonplace within many walks of life and this tendency is by no means 
lessened within health-care. Accepting that they occur however by no means renders 
them excusable, and it must be remembered that the negative effects of a 
communication breakdown are not diminished just because the failure was 
unintentional.

Here is an example of an unintentional communication breakdown:

A patient arrives on the ward for planned surgery and after being formally admitted it 
is discovered that he has had breakfast prior to admission, although he should have 
been fasting.

Why did this happen?

This happened either because the consultant failed to communicate the information to 
the patient and/or to his secretary who would have typed the letter.

Then again perhaps it was communicated but the patient didn't fully comprehend it, 
didn't read the letter properly, or failed to understand the importance of it; perhaps the 
patient couldn't read.

This is typical of the type of incident that, for various reasons, occurs within the 
health-care setting and although this may be viewed as a simple failure of 
communication, it still produces many negative effects.
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A report by the Audit Commission in 1992 revealed that between a quarter and a third 
of patients express dissatisfaction with their contact with professional staff. One in five 
say nurses could try harder to make sure patients understand the information and that 
they leave the responsibility for informationgiving to doctors/0 (Discussed in greater 
detail later).

A further report by the Audit Commission in 1993 demonstrated similar findings. 
Patients and their relatives remain ill-informed and ill-prepared to cope with the 
problems and stresses that ill-health posed. Information is often unclear, ridden with 
jargon and prone to the inconsistencies that result when the various professional 
disciplines fail to communicate with each other. Perhaps the most disappointing feature 
of this report is that similiar findings were made 30 years ago when 65 % of patients 
expressed dissatisfaction with communication. So what have we learnt about 
communication in the last 30 years?(2)

The first reason offered by health-care professionals for the lack of communication with 
patients is lack of time. Doctors and nurses are inclined to look at their patients and 
only see what practical duties they have to perform for them. Their first priority is to 
get practical things done and then come back and talk with them later. Unfortunately, 
in many cases 'later' never comes. The patients see how busy everyone is and do not 
like to trouble staff with questions, hence patients are left in the dark.

Macleod Clarke who carried out a study into communication between nurses and 
patients in surgical wards describes 'busyness' as an 'enormous myth' which needs to 
be debunked. "There is plenty of time, it is the quality of the interaction which is 
missing." Her research illustrated that neither the 'busyness' of the ward nor the 
number of staff on duty affected the amount of effective interaction/^ The question 
then must be if poor communication cannot be attributed to busyness, to what do we 
attribute its cause?

Some reasons which can be offered in response to this question are quite simply 
thoughtlessness, or bad practice. Surely, if they wanted to know they would ask? But 
even when the patient does ask, the response they receive is very totally inadequate.
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2:1:1 Communication problems between staff

Evidence suggests that poor communication between nurses and other health-care 
workers is the cause of a great many of the complaints lodged by patients and their 
relatives. This was pointed out by Walton in her discussions on the Ombudsman's 
reports in 1986, yet this situation does not appear to have improved.(4)

Once again the casualties from these communication breakdowns are usually the 
patients, since the breakdowns very often create outcomes such as extra waiting time, 
longer hospital stays, mis-diagnosis, mistreatment, extra suffering, increased anxiety or 
prolonging of symptoms. With this thought in mind it is clear that we should all be 
more vigilant regarding our communications.

Let us consider the following example of an unintentional communication breakdown 
between staff:

Following the examination of a patient the consultant requests the junior doctor to 
prescribe antibiotics which the nurses will administer. Three days later the patient 
shows no signs of improving and it is discovered that he has not been receiving his 
treatment.

To what do we attribute this communication breakdown?

Perhaps the junior doctor did not hear the consultant. Maybe the consultant swallowed 
his words as he hurried away, in which case he failed to communicate properly.
Perhaps the junior doctor did receive the message, but was so busy that he (just simply) 
forgot. Whatever the reason, the consequences are all the same; the patient did not 
receive his treatment.

When we consider the breakdowns in communication which occur among staff, many 
of them can be attributed to someone simply forgetting to communicate or omitting to 
carry out a task communicated to them.

Why is this so, and can we afford to let it be the case?
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The immediate explanation is that staff are overworked and when this occurs things get 
overlooked. I do not dispute that staff are busy but as we have seen earlier 'there is 
plenty of time, it is the quality of the interaction that is missing'. Nevertheless, bearing 
this in mind I do agree that staff are busy. However, research carried out by the Audit 
Commission showed that disorganisation within the workplace is likely to lead to 
communication failures.(5)

The answer to the second part of the question is simply, no, we cannot afford these 
failures that are partly due to carelessness and result in much unhappiness and suffering 
for our patients; patients whose welfare is our prime concern.

A communication failure such as the one outlined above where the junior doctor failed 
to prescribe the antibiotics may seem like a trivial matter to the health-care providers, 
but what effect does it have on the patient? As well as adding to his anxiety as to why 
he hasn't recovered, it increases his discomfort and prolongs his stay in hospital. This 
in turn upsets his family life, and perhaps causes him to be out of his workplace for 
longer. Another undesirable consequence of the simple communication breakdown is 
the added strain it places on hospital resources; the patient's care is not being managed 
in a cost-effective way.

If such a simple error can create so many undesirable outcomes, what then can a more 
serious communication failure not lead to? Staff should also bear in mind that all these 
so-called simple errors are being duplicated across the board and this should help to 
reinforce the importance of paying attention to detail and discourage the developement 
of a relaxed attitude to communication. Each member of staff must endeavour to 
improve his communication skills, not just how he delivers information but also his 
listening abilities.

It is accepted that there will always be unintentional communication failures within 
health-care; this does not mean that they are condonable. But human nature being as it 
is, these failures will continue to occur. It is essential therefore that every individual 
involved in the delivery of health-care must become more aware of their practice and 
mindful that we are each responsible and indeed accountable for our actions and our 
omissions, no matter how trivial they may appear.
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2:2 Intentional communication breakdowns

Attention is now drawn to the more morally charged form of communication 
breakdown, namely intentional breakdown. As this discussion develops it will become 
apparent that this form of communication breakdown is at the root of many problems 
encountered within health-care.

An intentional breakdown in communication occurs when someone (intentionally) is 
not given all the available information required by a reasonable person to make a 
rational decision about a given situation. In fact essentially, intentional communication 
breakdowns constitute deception as do unintentional breakdowns in communication, as 
they also have the capacity to deceive. But what we are primarily concerned with here 
is intention, although in some people's moral deliberation, it is not intention that 
matters but the consequences.

For example, the person who judges actions by their consequences will say if a patient 
is given the wrong information it is irrelevant whether it was intentional or 
unintentional, the consequences are the same; the patient's decision-making was based 
on inadequate or wrong information.

In response - the 'immediate' consequences are the same but here the similiarities stop.

What about the far-reaching effects or consequences? The deceived person may find the 
deception easier to accept if it was unintentional as opposed to intentional. But what of 
the diminishing effects on trust and the total disregard for the patient's autonomy? 
These moral implications are important and should be considered before intention is 
dismissed as being irrelevant.

Intentional deceptions arise when someone either:

(a) Withholds information, or
(b) Tells an outright lie

(Whether or not there is any moral difference between the two shall be discussed).
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To say there is a high incidence of intentional deception within health-care may come 
as a surprise to some people. After all is not honesty from health-care professionals of 
utmost importance to patients? Strange as it may seem deceptions are commonplace and 
this is reflected in medical oaths and codes of ethics where no requirement to be honest 
with patients is mentioned.(6)

In our normal everyday lives we take truthfulness for granted; indeed society could not 
function without some level of truthfulness. Even so, we are not that naive as to 
suppose that lies, white and otherwise, are not told from time-to-time. However, we 
must have some basic ground-rules whereby we can expect to be dealing with the truth, 
until we have reason to believe otherwise.(7)

It would seem, though, that within health-care these basic ground-rules do not apply 
and truth-telling is a principle that carries no moral significance. Its importance is 
simply cast aside, albeit in favour of respecting other principles or producing better 
outcomes.

One important question which I will be addressing later in this discussion is why is this 
tendency towards deception so prevalent within health-care?

An example of intentional deception will now be posited:

Jack is a 55 year old man who has just been diagnosed as having bowel cancer with 
metastatic spread.* He has no knowledge whatsoever of his condition and his family 
have requested that he should not be told. One day while the consultant is doing the 
ward round, Jack asks if everything is going all right. He is due to go home soon and is 
feeling well. His appetite is good and he has no pain. What reply should the consultant 
give? We shall assume, for the sake of furthering our discussion, that his reply is 'yes, 
everything is going well, I shall allow you to go home at the weekend and review you 
at the outpatients'.

FOOTNOTE

* This is the secondary spread of a primary tumour to another organ in the body. This advanced 
stage of a disease is irreversible.
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The doctor in this situation, like all other health-care professionals who find themselves 
in similiar circumstances, is hoping to maximise welfare and minimise harm - assuming 
that the stress associated with hearing bad news is harmful. Whether he actually 
succeeds in doing this or not is open to interpretation. In the short term perhaps he does 
realise this goal. But what happens when the patient returns in one month's time feeling 
weak and ill? Does the doctor continue to deceive him or does he tell him the truth? If 
the doctor at this stage decides to be truthful with the patient, the harm he initially set 
out to avoid will be incurred to a greater extent because he will have damaged the 
trusting relationship between himself and the patient. Of course the clinician can 
rationalise the intentional deception by arguing 'well, at least this brought him some 
stress-free time'. Clearly, if the clinician thought about the matter at all, he could argue 
that he gave priority over the eventual truth being revealed a short time before death. 
Obviously, he would have placed a greater value on the duration of stress-free time.

There exists therefore conflict between the desire to do what is best for the patient and 
a desire to respect his autonomy. This conflict is at the centre of most of the deceptions 
within health-care and it is not easily reconciled when you are the bearer of bad news. 
However in some cases, as shall be seen later, health-care professionals need to ensure 
that their motives for deception are to act in the patient's best interests and not for 
selfish reasons.

The underlying principle of autonomy bears great prominence in the remainder of this 
discussion, hence it is necessary to devote some time to examine just what autonomy is.

2:2:1 Autonomy

Autonomy is the capacity to think, decide and act on the basis of such thought and 
decision freely and independently without hindrance/8' It is self-determination, it is the 
ability to understand one's situation, to deliberate, to make plans and choices and to 
pursue personal goals. In this sense it is a process. In another sense it may be 
understood in terms of the content of the decision expressed or act that was performed. 
This principle affirms the individual's sovereignty over his or her own life. According 
to its principles the values and choices of the individual are to be major considerations 
in any other party's deliberation about matters mainly concerning that individual, 
whether the other person be a doctor, nurse or friend.(9)
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In an attempt to shed some light on the meaning of 'autonomy', it becomes obvious 
that it is a contested concept. It is obvious that the doctor in our example did not 
respect Jack's autonomy. Jack was deceived. His autonomy was undermined and he 
was rendered powerless with respect to making important choices about his life, 
because he was not informed.

John Stuart Mill, a utilitarian philosopher and Immanuel Kant, a deontologist, both 
argued vigorously for the moral importance of respecting people's autonomy and both 
offered restrictions.

Mill argued that respect for another's autonomy was required in so far as such respect 
did not result in harm to others, and in so far as the people thus respected possessed a 
fairly basic level of maturity.

Kant argued that both autonomy and respect for the autonomy of others were necessary 
features of any rational agent in so far as their exercise conformed to the categorical 
imperative.(10)

The categorical imperative will be defined and its relevance to our discussion indicated.

2:2:2 The Categorical Imperative

"[According to Kant], the Rule of Rules of all morality is this: you should act in 
such a way that you could wish the maxim of your action to become a universal 
law of human conduct."(11) - this is Kant's categorical imperative.

Firstly, the rule is categorical and not hypothetical. A categorical imperative has the 
form 'Do this' and 'Don't do that!' without any qualifactions without any 'ifs' or 
'buts'.

For example, 'Always tell the truth'. This is a moral rule and according to Kant's 
doctrine there can be no exceptions.

The most important part of his doctrine is its emphasis on the notion of 
universalizability: before doing something ask yourself 'Could I wish the maxim of my 
action to be universalized - could I wish everyone to do as I am doing?' (12)

15



For example, if you break a promise, would you wish everyone to break their promises 
to you?

To return now to our example of an intentional deception where Jack was deceived by 
the doctor, it would appear that the doctor's decision would not have satisfied either 
Mill or Kant.

Firstly, it does not have the necessary ingredients to constitute overriding autonomy as 
outlined by Mill. Respecting Jack's autonomy in this situation would not have resulted 
in harm to others and there is nothing to lead us to believe that Jack did not possess a 
reasonable level of maturity. A point to be discussed later is the argument often put 
forward which holds that when people are ill, they lose a relevant degree of autonomy, 
meaning that they suffer from diminished competence and hence have suffered loss of 
autonomy in this respect.

Secondly, would the universalization of a rule that allowed doctors to deceive patients 
as they felt appropriate conform to the categorical imperative? It is obvious that the 
answer here is 'no'. If for no reason other than, the universalization of lying is 
unworkable. *

Another way to view this is that if doctors see the deception of patients as a common 
and acceptable practice, then Kant would hold that it is acceptable to assume that 
patients can deceive their doctors if they so wish. It goes without saying that an 
adoption of such a practice would be (clinically) unworkable and, from that point of 
view at least, totally unacceptable. It is for this reason that Kant can never countenance 
the view that lies are acceptable in any circumstance.

It must be pointed out that this is only a Kantian view and other opinions will be 
considered as the discussion develops.

FOOTNOTE

* Although you could universalize lying, and have everyone telling falsehoods, the false statement 
would be taken as true and everyone would not be lying after all; hence universal lying would be 
impossible, (see Human Conduct, An Introduction To The Problems Of Ethics, John Hospers, 
Chpt 6 pg 280.)
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Whether or not it is acceptable to counter practices which so freely violate the moral 
rule of truth-telling shall not be answered at this stage. However, what is worthy of 
some exploration at this point is - from where did the doctor or indeed any health-care 
provider in a similiar situation derive the right to assume that it was best for the patient 
to be deceived?

2:2:3 Paternalism

It would seem that health-care professionals 'inherit' this tendency towards deception of 
patients - consider their history of paternalistic practice. This traditional 'doctor knows 
best' attitude which can be described as a form of paternalism has always been accepted 
as part of the therapeutic process. It is worthwhile to mention here that paternalism is 
not confined only to the medical profession, as other health-care professionals have 
been known to adopt paternalistic practices too. (Indeed it might be better described as 
'parentalism', that is acting as a parent).

A definition of 'Paternalistic Behaviour':

A is acting patemalistically towards B if and only if A's behaviour indicates that A 
believes that

(1) His action is for B's good
(2) He is qualified to act on B's behalf
(3) His action involves him violating a moral rule with regard to B; for 

example, he either vetoes or overrides the patient's wishes
(4) B's good justifies him acting in this way (13)

From this account it becomes clear that paternalistic behaviour needs justification, 
because it involves doing that which requires one to choose between principles, that is 
respecting autonomy versus doing what's best for the patient. One feature that is not 
open to A when justifying his action is consent from B to A. For if geniune 
(uncoerced) consent had been obtained A would not be acting patemalistically. Since 
paternalistic behaviour does not involve consent the only way it can be justified is if we 
believe we are preventing more harm than we are causing.(14) It is also occasionally 
assumed by clinicians that being told bad news constitutes a harm to the patient.
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Referring back to our example where the doctor deceived Jack, his behaviour is clearly 
paternalistic:

(1) He deceived Jack for what he believes to be his own good by altering Jack's 
beliefs and keeping his own motives hidden.

(2) He believes he is qualified to do so.
(3) He believes the benefits to Jack justify any violation of the moral rule against 

deception or lying.

Further elaboration on point 2 reveals that the doctor believes he is qualified to decide 
what will increase Jack's happiness. There are areas where perhaps doctors may be 
expected to make better decisions than their patients, but in an area such as happiness 
there is little reason given to expect doctors to be specially qualified, in virtue of being 
doctors to do so.(l5)

To further qualify point 3, the doctor claims that the psychological suffering he hoped 
to prevent by his deception compensates for any harm caused by lying.

Gert and Culver claim that in order to justify one's paternalistic behaviour, it is 
necessary (not sufficient) that the evil prevented by the violation be so much greater 
than the evil, if any, caused by it, and also that it would be irrational not to choose 
having the rule violated.(16)

When this philosophy is applied to our example we find that this is not the case. While 
the evil prevented may be 'greater', it is by no means a certainty that this is the case. 
We need to ask - 'greater' in what sense?

Is living with an unpalatable truth for a long period a greater evil than living in happy 
ignorance for the same period?

Indeed this may appear to be so, but what happens when the deception is discovered as 
the patient's condition deteriorates and he has to be told the truth, or guesses it himself? 
Surely, the disillusionment this deception creates at a time when he is most vulnerable, 
can be seen to constitute a greater harm/evil than knowing the truth from the outset, 
from another perspective.
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To say in this particular circumstance that it would be irrational not to choose having 
the rule violated would be completely arbitrary and possibly erroneous. So it would 
seem that paternalism cannot be conclusively justified in this situation.

It has been established that all forms of paternalism override the principle of autonomy, 
the one question to be posed here then is why should we treat other people as rational 
agents, as ends in themselves, rather than merely as means to an end? The paternalists 
would argue on the contrary, that sometimes when we want to help people, especially 
in the context of medical care, we are obliged to treat them merely as means - means to 
their own recovery.

Various (supposed) justifications underlie the practice of clinical paternalism. The least 
of these is that medical ethics is often supposed to require it; the Hippocratic Oath can 
be understood as requiring it when it says

"I will prescribe regimen for the good of my patients according to my ability 
and judgement and never do harm to anyone. "(I7)

This is often interpreted as meaning that it is the doctor's duty to do what he judges to 
be the best for his patient, regardless of whether the patient agrees with this judgement 
of where he (the patient) believes his best interests lie; regardless of whether the patient 
has given explicit consent to the actions proposed, and regardless of whether the patient 
knows of the likely consequences and the available alternatives/1^

Considered in the light of a real-life situation with patients terrified by their diseases, 
suffering pain and other unpleasant symptoms, it is easier to understand why doctors 
and relatives often wish to withhold unpleasant and bad news which they believe will 
only add to the patient's suffering.(19) Although it is understandable it does not make it 
morally a more acceptable practice, and as we continue this discussion we will see how 
deceit and evasions, as well as totally overriding autonomy, need not necessarily 
produce better outcomes.

This section was concerned with discussing the two main types of communication 
breakdown - intentional and unintentional. I accepted that all forms of unintentional 
breakdowns cannot be eliminated, but I also pointed out that they cannot be disregarded 
as unimportant because of their resultant effect on patient care. The major part of the
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discussion was concerned with the latter form of communication breakdown, mainly 
because of its moral implications. I established that these intentional breakdowns in 
communication were nothing less than intentional deceptions. I agreed that sometimes 
unintentional breakdowns in communication could produce the same outcomes but I 
stressed that the prime concern here was with intention. I accepted that the 
consequentialists would not necessarily agree with this viewpoint, as their measurement 
would be based solely on consequences. I agree that one can logically assess the 
character of an individual by his motives and intention alone, and see the action in that 
light but, as I say, consequentialists would assess the consequences/outcomes as the 
moral act in question.

I gave an example of intentional deception and pointed out that like all forms of 
medical deception there was a conflict between the desire to do what is best for the 
patient and the desire to respect autonomy. I discussed the deception from the 
viewpoints of Mill and Kant and I attempted to clarify Kant's position on truth-telling 
in relation to the Categorical Imperative.

Paternalism was also introduced into the discussion and it was suggested as being the 
prime reason for deceptive practices being so common within health-care. As the 
discussion unfolded, it became apparent that the principles of paternalism, which are a 
desire to do what is best for the patient, are being some-what abused and applied 
inappropriately.

The remainder of this discussion is concerned with intentional deceptions and the 
justifications forwarded for these intentional deceptions.
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SECTION 3: The justifications given for deception

In the last section unintentional and intentional deception were discussed and I 
attributed the high rate of occurrence of the latter within health-care to paternalism. At 
this stage I must make it clear that it is not intentional to portray paternalism in a 
purely negative way. I have already pointed out that paternalism has always been part 
of the traditional make-up of health-care, and although this by no means renders it 
acceptable, there are occasions when resorting to it is perhaps the only available 
alternative. Some such justifications given for deceiving patients will now be discussed.

(1) The first argument given in favour of deception is that doctors' Hippocratic 
obligations to benefit and not harm their patients override any requirement of 
not deceiving people.

(2) The truth cannot be communicated, because a doctor is rarely or never in a 
position to know the whole truth. He cannot always be certain of the 
diagnosis or prognosis and is very often just relying on his clinical 
judgement or providing an opinion. Even if he were in a position to know all 
the answers the patient would rarely if ever be in a position to understand 
them.

(3) Patients do not wish to be told the truth when it is dire, particularly when 
they have a dangerous or fatal condition/0

3:1 The first justification for deception

This justification stems from the principle of beneficence (one should do good) and 
non-maleficence (one should not do harm). In shielding patients from unpleasant truths 
health-care professionals are hoping to maximise welfare and minimise harm.

For example, "patients with serious illness already have severe problems; the doctor 
adds to these problems by giving patients distressing news, moreover, patients' 
prospects of recovery often depends crucially on their morale and perhaps on some 
element of placebo effect or, in Balint's memorable phrase, 'the drug doctor', or both. 
Passing on unpleasant medical information will probably undermine these and thus 
impair patients' prospects of recovery." (2)
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In the example Jack was deceived, the doctor's reasoning being, at present his morale 
is high, by deceiving him he can hope to keep it so. If he tells him the truth Jack will 
become depressed and worried, his life will be of a poorer quality and possibly 
shortened due to the negative feelings he will surely display. It is a commonly held 
assumption that telling patients they are terminally ill destroys hope. Such a claim is 
indeed an assumption and, according to Simpson in his essay 'Therapeutic Uses of 
Truth', a misguided one. Simpson argues that

"...hope (like its relative, denial) is far more flexible and strong than most
people give it credit for, and is based on knowledege, not on ignorance. "(3)

He goes on to say that for many dying persons hope is associated with the quality of the 
remaining life and with matters of assessing and coping with life's values. It is not 
necessarily focused on a 'cure', or a new drug or technique to be tried. Indeed those 
who argue that withholding information is being true to the dictum 'to do no harm' 
should consider some additional consequences. For example, what happens to patient 
confidence when he learns the truth by overhearing a discussion without the help and 
comfort of caring professionals to cushion the impact of the news?(4)

Whether or not recovery is greatly enhanced by raised morale is difficult to prove or 
disprove, and for obvious reasons research into this area would be difficult, (if not 
morally questionable) but it is an assumption firmly held by members of the health-care 
professions.* The doctor in the example may reasonably assume (contrary to Simpson's 
view) that the intense disappointment that would be experienced from being told the 
truth may be offset by blissful ignorance. It can be argued that on hearing the painful 
truth, the patient will feel let-down at a time when he is most vunerable and would be 
in most need of reassurance.

This argument which is frequently used by health-care professionals to justify 
deceptions of patients probably carries a grain of truth, just how much though is hard to 
establish. The cornerstone of this argument would be the patient's values at the

FOOTNOTE

* Is recovery enhanced by raised morale? I discuss this further in section 5:1:1.
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outset; but finding these out would in most cases be impossible unless they volunteered 
the information. It would not really be practical to ask a patient if they would prefer to 
be dealt with truthfully or be shielded from unpleasant facts.

This decision to deceive Jack while clearly paternalistic is also utilitarian in its outlook. 
Utilitarians unlike the deontologists, do not have fixed moral rules, instead their 
decisions are based on the consequences of an action. On this occasion it was felt that 
the best consequences would be obtained by deception as opposed to truthfulness, 
although I must point out that consideration was only given to immediate consequences.

Owing to the fact that the doctor's decision was based on utilitarian considerations, it 
would at this stage be useful to have a closer look at utilitarianism and its application.

3:1:1 Utilitarianism

This is the consequentialist theory which states that it is not the agent's own good that 
is to be considered but the good of everyone, the general good. Although this is simply 
stated, its application to actual situations is often extremely complex: whatever is 
intrinsically good should be promoted and, accordingly, our obligation is always to act 
so as to promote the greatest possible intrinsic good. The act which we should perform 
in any given situation is the one which produces more intrinsic good than any other act 
we could have performed. In brief, utilitarianism is mainly concerned with the 
maximization of intrinsic good, and a utilitarian's view of obligation will depend on his 
view of what is intrinsically good.(5)

3:1:2 What is meant by intrinsic good?

Intrinsic good is something that is good because of its own inherent nature, and not 
because of some instrumental good it may lead to. Within utilitarianism there are two 
trains of thought as to what exactly is intrinsically good.

For some utilitarians (hedonistic utilitarians) the only intrinsic good is happiness, and 
so they would hold that what should be promoted is that which brings about the 
maximum happiness. Another form of utilitarianism known as pluralistic utilitarianism 
holds that other things than happiness possess intrinsic worth, such as knowledge, 
beauty and moral qualities.

25



According to John Hospers, the difference between these two is less than one might 
think because the things the pluralistic calls intrinsic goods will be considered 
instrumental goods by the hedonist and so will count as a plus value in the estimation of 
consequences.(6>

The question which springs to mind is should the principle of truth-telling be viewed as 
intrinsically good?

Although utilitarians view these 'moral rules' such as 'Don't tell lies', 'Don't kill' as 
useful and worthwhile, they admit there may be exceptions to them. According to the 
utilitarian, "If killing is wrong, it is not because there is something intrinsically bad 
about killing itself, but because killing leads to a diminution of human happiness".(7)

In admitting that moral rules such as truth-telling can have exceptions, utilitarianism 
seems to imply that it does not regard truth-telling as having intrinsic worth. In 
circumstances where telling lies would produce the most happiness, the principle of 
truth-telling would be overridden. Hence, rendering it in the eyes of the utilitarian as a 
principle whose consequences dictate whether or not it is to be respected.

In saying that its value can only be found in light of its consequences, utilitarianism 
gives the 'thumbs down’ to it being merited with any intrinsic worth.

If intrinsic good is something which we should always strive to achieve then it would 
seem that the deontologists who view truth-telling as an absolute duty are bestowing on 
it intrinsic worth.

The basis of the Kantian theory is the realisation of the highest good regardless of the 
consequences. According to Kant the highest good must not only be good in itself, but 
must be good without qualification and the only thing to meet this is a 'good will'. To 
offer a definition of what is meant by a 'good will' is difficult, but it may suffice to say 
that whether a will is good does not depend upon the consequences of willing, but upon 
the manner of willing. The following definition expresses Kant's point:

s has a good will = s acts out of respect for moral laws.
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The moral law is difficult to explain:

(1) A moral law prescribes what ought to be done.
(2) What ought to be done is to bring about whateve; highest good.
(3) A will that acts out of respect for moral laws is thest good.(8)

Indirectly the Kantian theory places intrinsic worth on thciple of truth-telling, but 
the true intrinsic value is to be placed on the 'good will' brings about the highest 
good.

Whether truth-telling should be awarded intrinsic worth i to question, the answer 
to which depends on how much importance the individutes on truth-telling. Most 
of us will agree that there are situations {health-care exc, where the truth can be 
hurtful and a lie pretty harmless. If by viewing truth-tell an intrinsic good we end 
up hurting people, then surely some would argue the not view truth-telling as an 
intrinsic good is open to question unless upholding the pie for its own sake is 
what matters.

The doctor in our example did not view truth-telling as ansic good. Rightly or 
wrongly he placed more importance on Jack's happiness,-lived though it may turn 
out to be.

I set aside this elementary discussion on intrinsic worth ak at the two important 
elements of utilitarianism known as 'Act' and 'Rule' to sat light if any they shed 
on our problem.

3:1:3 Act utilitarianism

According to the act utilitarian the rational way to decide to do is to perform the 
action open to us, including the null action likely to maxuossible happiness.(9) 
What this amounts to is that the act which should be perf is the one with the best 
consequences. However one of the main problems with atarianism is that it 
doesn't pay enough attention to the long-term effects of a and very often allows 
wrong actions to be performed for what appear to be goo-equences.
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For example - promises are broken, lies are told to achieve immediate good results, and 
no consideration is given to the negative long-term effects of these actions.
When we view act utilitarianism in this light, we see it is a direct contrast to the 
absolutist ethics of Kant and although they both have points in their favour, neither are 
acceptable in their entirety.

3:1:4 Rule utilitarianism

This principle states that "Each act, in the moral life, falls under a rule\ and we are to 
judge the rightness or wrongness of the act, not by its consequences, but by the 
consequences of its universalization - that is, by the consequences of the adoption of the 
rule under which this act falls". This is an interpretation of Kant's Categorical 
Imperative which is concerned with consequences, but retains the feature of 
universalizability.(I0)

When rule utilitarianism is applied to the principle of truth-telling it can be seen that it 
does not hold that you should always tell the truth. It will make allowances for further 
qualifications of the moral rule on truth-telling. However, these qualifications will have 
inherent capacity for universalization, and will not be added to facilitate lying in order 
to obtain immediate good consequences. What rule utilitarianism is concerned with is 
the future consequences of the adoption of a rule which violates the truth-telling mode 
in a particular situation.

In the example Jack was deceived. The doctor in question was probably an act 
utilitarian as opposed to a rule utilitarian. He would probably not have so readily 
decided on his course of action had he stopped to consider the far-reaching effects of 
the deception. This reasoning does not imply that a rule utilitarian would never lie, but 
rather it is based on the assumption that he would have been more concerned with the 
far-reaching consequences of his action, its future effect on Jack and the general level 
of trust within health-care.

One criticism often directed at rule utilitarianism is rule worship. The utilitarian 
presumably advocates his principle because he is concerned with human happiness.
Why then insist upon abiding by a rule which will not in the present case be 
benefical?(11) If we consider this in the light of our discussion, a rule utilitarian who 
decided to impart bad news in the interests of protecting the institution of trust would
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surely be acting against everything that utilitarianism stands for. Indeed, as far as the 
act utilitarian would be concerned this would be acting in a manner more suited to a 
deontologist.

Another criticism of rule utilitarianism is that rule eventually collapses into act. 
Assume the doctor is a committed rule utilitarian and on this occasion decides it is best 
for Jack to be deceived, he therefore further qualifies the moral rule on truth-telling. 
The motivating factor that leads the act utilitarian to break a rule leads a rule utilitarian 
to modify it. Thus, an adequate rule utilitarianism would be equivalent to act. In fact it 
would consist of one rule only, the act utilitarian one - 'maximise probable benefit'.(12)

The rule utilitarian will disagree with this line of thought. He does not hold that we 
should carry out the individual act which produces the most good. Rules must be 
clearly distinguished from acts. 'Adopt the rule which will have the best consequences' 
is different from 'Do the act which will have the best consequences'. The rule 
utilitarian, of course, recommends the former in preference to the latter.

3:1:5 The two types of utilitarianism applied to our example

In discussing the deception of Jack from the two utilitarian view points - as far as act is 
concerned the deception can be reconciled on the grounds that it would make the 
patient happier. This may prevent some unhappiness on the part of the doctor who 
would not have to break the tragic news. It could also be further argued that the 
doctor's Hippocratic obligations to benefit and not harm their patients would override 
any requirement of not deceiving people. In justifying the doctor's actions the act 
utilitarian is overlooking the negative effects of lying. He does not stop to consider the 
far-reaching consequences; he only sees the immediate results of his action.

On the other hand, the rule utilitarian as we have seen would pay more attention to the 
future consequences. He would not simply further qualify the truth-telling rule by 
saying 'Doctors can lie to patients when the truth is unpleasant'.

The following factors would have to be considered. Would it be appropriate to have 
such a rule universalized? Will the patient really be happier being deceived? Can the 
doctor really be certain this is the patient's wishes? How can someone, possibly only 
having had as few as three short consultations, really be in a position to judge how

29



another will react? The other factor which the rule utilitari.will pay attention to is the 
negative effect of lying. Lies have a tendency to spread. If doctor tells his patient lies 
the relatives will know, or at least they will find out once t patient's condition 
worsens or they have died. If one of these relatives should come ill they are going to 
suspect that when the doctor assures them that they are goi to be all right, he is lying 
to them. The long-term effect of this is that many sick peo: will be unnecessarily 
haunted by the fear that the doctor has lied to them, even tugh he has been truthful in 
this case. As well as the tendency to spread, another negati effect of lying is that one 
lie leads to more and more lies being told.

Bok argues that "...tolerance of lying also damages the sysn that allows it. Lies are 
successful only in an environment where the truth is expect, and every lie diminishes 
the credibility of the truth."(13)

3:1:6 The question of autonomy

Questions that can be asked here are should the doctor real take it upon himself to 
deprive his patient of vital information? By doing so, is he t saying his authority is 
more important than the patient's, hence robbing the patienf his autonomy?

Earlier we discussed the principle of autonomy. Although lalise that the intention 
here is to increase Jack's chance of happiness, in doing so are overriding his 
autonomy, as indeed any form of medical deception is likeio do. The Kantians 
among us will disagree with this decision to maximise happss. They will opt for 
respecting autonomy which they will regard as overriding t 'maximise happiness' 
moral principle. Indeed in recent years attitudes have chang and more people are 
opting for the Kantian view that autonomy be respected ancuth upheld. This change 
in attitude is not for any absolutist reasons but because of a:mpirical belief that deceit 
is not the best way to benefit the patient. So, in effect, we : asked to consider acting 
in accordance with what duty requires (since the empirical suits coincide with this 
approach). This is a far cry from the Kantian adage to 'act mi duty alone'.

3:1:7 Is it always correct to say the truth will only upset

The supposition that the truth will only 'upset' can be con ted. Not only can welfare 
be increased by honesty and frankness, but also there is no ison to assume that
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doctors are particularly skilled judges of what coursesf action maximise welfare. A 
question often asked is who grants health-care professnals the exemption from truth
telling when no other profession appears to have been ranted it? A bank-manager does 
not conceal from the client unpleasant truths about hisank balance, even though he 
knows by telling he is going to make him unhappy.

Roger Higgs in his article, 'On telling patients the tru',does not argue with the idea 
that patients may be upset by the truth, but he points <t that this paternalistic, 
protective stance is peculiar to health-care professiona "In no other walk of life, [he 
says], would professionals regard it as their duty to storess information simply in 
order to preserve happiness."(14)

Without doubt telling Jack the truth will 'upset' him iihe short term, but in the long 
term it is likely that he will develop an acceptance anon appreciation of being dealt 
with truthfully. When Jack asked, if everything was aright, it can be generally 
assumed that he wanted to be dealt with truthfully. It \s a rational question and at no 
time did he display any irrational traits. It would appe that the lie was more for the 
doctor’s benefit; it appeared an easier option at this tin than providing the truth.

A typical argument in this type of situation is that due> anxiety a patient may lose his 
ability to be rational and hence ask questions he doesn really want answered. Indeed 
this may well be the case in some situations. Howevenecause it is true in some 
situations is not a strong enough argument to justify soe of the deceptions experienced 
by patients.

Before proceeding with discussion of the other two jusications given for deceiving 
patients, the following is an example of a situation whe a paternalistic deception 
seems to be the only alternative. Since the arguments, > date, have been very much 
against paternalism, this example may somewhat redre the balance.

3:1:8 An example of an acceptable paternalistic deotion

Mary is a mother of three children just recovering froia road traffic accident, which 
claimed the life of her husband. The doctor administeig to her believes her very 
tenuous hold on life might be weakened by the shock bhe learnt the truth about her 
husband's death. So, bearing in mind his Hippocratic digations to benefit and not
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harm, he decides to deceive her for a short period. It seems indisputable that a better 
outcome will be obtained by the doctor invoking 'therapeutic privilege' to lie in this 
instance. Anyone acting rationally who was presented with the option of being deceived 
for a short period of time, or of greatly increasing their chances of dying would choose 
the former. Thus if Mary had said she wanted to know, knowing the truth might kill 
her, we would not regard such a desire as rational. We would realise that the content of 
her decision, in light of the circumstances, could render her judgement at the very least 
suspect. (Exclude other considerations such as her desire to die because of such a loss - 
though I do admit that discerning just what constitutes a rational decision is a major 
philosophical worry).

In applying the utilitarian consideration to this situation the act utilitarian will violate 
the truth-telling mode, while the rule utilitarian will further qualify the truth-telling rule 
to lying when you can thereby avoid harming someone.

In both cases the consequences are calculated the same and, in most people's opinion, 
the doctor's decision to withhold the truth for a period of time will be correct, simply 
because the harm caused by the lie is more than balanced by the life saved.

This course of action would be completely in conflict with Kantian philosophy. It is in 
situations like this when duties conflict that Kant's absolutist position is found lacking 
and gives us no counsel on how to address the problem:

(1) Tell the truth
(2) Don't cause anyone any harm

This is one of the biggest drawbacks to the absolutist position. In striving to follow a 
fixed set of moral rules and duties it can very often create unhappiness (even though it 
does not always result in unhappiness, and can just as often produce happiness). It is in 
complex situations such as these where there is a conflict of values that the rule 
utilitarian way is more 'practical' and workable.

3:2 The second justification for deception

This justification is the impossibility of communicating the truth. Many health-care 
professionals hold this viewpoint -
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(a) The average lay person will not understand all the technical details.
(b) We can never know everything about a given situation.

The difficulties implicit in dispensing the truth in the medical setting to non-medically 
informed people cannot be disputed. But is it really a reasonable claim for justifying 
deception? If a doctor takes his car to the garage, he may not understand all the 
technicalities of the malfunction, but he would expect an explanation in easily 
understandable terms. Why then should patients expect any less?

In a lot of cases due to the unpredictable nature of medicine the truth will be hard to 
determine, but even so an attempt at truthfulness should never be completely ignored. 
As health-care professionals we have knowledge which enables us to make informed 
'guesses/estimates' on outcomes. The communication of these to patients is surely more 
acceptable than telling lies, just because we do not know everything 
about a given situation.

For example,

'Doctor, will the treatment be successful?'
T should certainly hope so.'

Would a more acceptable reply not have been,

'The treatment is relatively new to me, but from the information I have gained on it 
there appears to be a 50% success rate.'

Once again the prime concern is intention.

When the justification being offered for deception is the impossibility of 
communicating the truth, the health-care professional should ask himself - 'am I really 
trying to answer what the patient asks, or just using it to cover-up the fact that from the 
outset the intention is to deceive?' If the answer is found to be the latter then the 
postion needs to be reconsidered and efforts made to offer an understandable 
explanation to the patient's questions.
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In reference to the previous example. Did the doctor really believe there was 
insufficient information available to truthfully answer the question, or was he just 
reluctant to tell because of the relatively low percentage success rate? The whole truth 
may be out of reach but this fact has little to do with the choices between whether to lie 
or speak honestly or indeed about what to say and what to hold back.(15)

3:3 The third justification for deception

The third justification upholds the viewpoint that the patient does not want to know. 
This final justification is acceptable if it is a truly established fact that the patient does 
not want to know. Indeed, there are such occasions when patients do not wish to 
exercise their autonomy in certain matters. They may waive their autonomy/rights to be 
a decision-maker because they are emotionally overwrought or don't feel intellectually 
able to cope. They may prefer to leave all the decision-making to the health-care 
professionals. Inherent in this is the acknowledgement that the doctor ought to respect 
the patient's wishes. The main problem with this justification is who decides the patient 
does not want to know. Very often it is a medical 'assumption' based on a 
combination; firstly the premise that no patient likes hearing bad news and secondly, if 
he hasn't asked, no such information shall be volunteered.

It is a fact that no one likes to hear bad news especially about themselves, but no other 
professional group view it as their responsibility to lie in order to shield people from 
unpleasant news and unhappiness. A recent Gallup survey reported that "94 percent of 
the 1,050 patients questioned said they would want to be told the truth about any 
serious illness".(16)

The limits to the usefulness of such a survey are recognised - namely, the small sample 
size and indeed the influences of being asked such a question in a controlled and 
hypothetical situation, without the imminent threat of hearing bad news.

The important issue however is not what most patients want to know, but what the 
specific patient in the individual situation wants to know, or indeed does not want to 
know.
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Although it is stated that most patients do want to know, there will always be cases 
where patients do not want to know, and in such cases successful communication will 
amount to following their wishes. The question which now begs attention is -

3:3:1 If a patient does not wish to know, should his/her wishes be respected?

An example of such a situation is the dilemma created by the recent success in finding 
the gene responsible for Huntington's Chorea.

Huntington's Chorea results from a defective gene inherited from one parent. The first 
symptoms, which occur usually after the age of 35, are intellectual impairment and 
psychiatric disturbances. Currently there is no known or effective treatment or cure and 
progressive mental and physical deterioration leads to death about 10 or 20 years later.

Because the nature of the disease resembles a delayed 'time-bomb', there are many 
thousands of relatives of Huntington's patients who are well but at risk of developing 
the condition. Until now a test has existed for some at risk families but it has not been 
100 per cent accurate. Hence most have refused it. With recent medical advances a 
more accurate test will be available. Even with such advanced technology it will still 
not be possible to determine at what age the disease will strike and no effective cure or 
treatment will be offered.

The implications of these technological advances are many for individuals who are at 
risk. One such person is Prue Willday, a 40 year old solicitor, who has known for most 
of her life that she has a 50:50 chance of having inherited the defective Huntington's 
gene from her father. Should she have the gene she faces the prospect of a lingering 
death in middle age. Until now she has refused the test mainly due to the risk of test 
error, but even the most accurate test will fail to tell her when she will succumb to the 
disease. She feels it would be easier if she knew that in ten years' time she would 
develop the disease. Another reason she gives for not having the test is the lack of cure 
or effective treatment. Having the test and finding it positive will mean the 'certainity' 
of a slow premature death. Even a negative result, showing she has not inherited the 
disease, could pose problems. She says, "It has been a prop for my life. Perhaps deep 
down there is a feeling that people should be more tolerant of me because of this 
'sword of Damocles' hanging over me."(17)
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If Mrs Willday took the new test, it would also have implications for her children. Both 
know they have a one in four chance of having inherited the gene. If she proved 
positive, this risk would jump to 50:50.

A greater dilemma arises if one of her children decides to take the test, because a 
positive result for one of them means a positive result for her. The ethical problem 
encountered here is their right to know and hers not to.(18) In this situation by 
respecting the rights of one party the rights of the other is automatically infringed upon. 
Whose rights should be respected?

The mother's wish is not to be told. So, should that knowledge be imposed on someone 
who has not sought it and who may well, perhaps, be disturbed as a consequence?

By respecting the mother's wishes, however, the children are denied knowledge 
regarding their future. It may be argued that had medical science not made this 
advancement they would have been left in the dark anyway.

A utilitarian argument may be that surely it is better not to know rather than being left 
miserable and unhappy if the test is positive. By the same token it could be argued that 
a negative result could produce more overall happiness.

Another argument that can be put forward to favour the children's right to know is if 
knowledge is available that could (depending on the result) either

(a) minimise anxiety, or
(b) minimise the incidence of future generations suffering the disease, (if 

positive tests should influence the children's decision not to procreate - this 
will reduce the incidence of Huntington's Chorea)

then such knowledge should be put to use.

Once again there are good utilitarian reasons to support this argument, namely the 
elimination of suffering for future generations. In support of this argument we can refer 
to J J C Smart's discussions on a particular form of consequentialism which he referred 
to as negative responsibility or negative utilitarianism.
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3:3:2 Negative utilitarianism

• f 19)This form of utilitarianism concerns itself with the ninimization of suffering. It 
takes the view that individuals are responsible for b<th what they allow to happen and 
what they fail to prevent, as well as for the events tley bring about. Therefore, what is 
important about a given action is what occurs when t is done and what occurs when it 
is not done.

This doctrine of negative responsibility is derived fnm consequentialism's assignment 
of ultimate value to states of affairs. Such a principb will claim that there can be no 
relevant difference, from a moral point of view, in ny bringing about a certain 
outcome as opposed to someone else producing or iivoking it.(20)

When considered from this angle, consequentialism seems to express a more serious 
attitude than non-consequentialist views. Part of its appeal is to a certain kind of high
mindedness. Indeed it is considered that is part of wiat is wrong with it. To relate these 
ideas to the problem in question; if the children are prevented from acquiring 
information, the Huntington's Chorea may continue through future generations. 
Unwittingly, those disallowing access to this informition become responsible for the 
suffering of the future generations who develop the lisease. This may be considered an 
extremist viewpoint, perhaps even unreasonable. Wiy should we be responsible for the 
things that will happen in the future? It is certainly lot a problem/dilemma experienced 
by the deontoligist - or is it?

When the deontologist advocates his stringent rules, are they not for the protection of 
the moral standards of future generations?

Whether or not this appeal to negative utilitarianismjustifies overriding the 
mother's right not to be told is difficult to establish md demands a great deal of 
consideration. What must not be overlooked here is :hat all arguments favouring the 
children's right to know are based on probable outcones and consequences and, 
although they present a fairly convincing argument, are they really overriding on this 
occasion?

Let's consider the question - if a patient does not vish to know, should his/her 
wishes be respected? Using a more generalized exunple - a lady who has just been
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diagnosed as having inoperable cancer is known to have said, 'Whatever the results 
show don't tell me; I don't want to know.'

It is recognised that in the majority of cases patients do not express their wishes as 
clearly as in our example. Very often health-care professionals must employ tactfulness 
in ascertaining what, and how much, patients wish to hear. Obviously they cannot just 
ask, 'Well do you want to hear it all, or will I hold the bad news back?' They have to 
interpret cues like a raised eyebrow, one word answers, and silence, and then react 
according to the inferences drawn. It is at this crucial stage of communication that 
many wrong decisions are made. Mistakes are most likely to be in the form of holding 
back information, possibly for paternalistic reasons, (rather than divulging something 
that the patient does not want to hear, although the latter can also occur).

Leaving paternalism aside, if it is an established fact that someone does not want to 
know, then it is only fitting that we respect their wishes. (Obviously when 1 say this I 
am indicating the value I place on respecting wishes in this context). Generally 
speaking, in order to comply with such a wish, the health-care providers may have to 
withhold information and be economical with the truth. It would be rare to have to tell 
an outright lie because the client who doesn't wish to know is not likely to ask a direct 
question. Whether or not the withholding of information should be viewed as morally 
equivalent to lying is a contested view and is discussed in section 4.

"If a patient makes it clear that he or she does not wish to be involved in 
decision making or so be informed of diagnosis, then autonomy has been 
conceded (perhaps temporarily). In respecting these wishes, health-care 
professionals will have to withhold the truth, but should avoid the telling of 
deliberate lies; the latter action would present great difficulties should the 
patient wish to reassert his or her right of autonomy at a later date."(21)

The issue of the moral equivalence of deception to lying will not be discussed at this 
stage. However, the question raised at this point is - is deception in this case (that is, 
deception that complies with the patient's wishes) morally equivalent to all other forms 
of deception?

It would seem that deception in this case is not as morally reproachable, providing the 
deceiver is not deluding himself regarding what the patient's true wishes are.
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Along with the obligation to respect the patient's wishes we must also consider the duty 
of care which the health-care providers have to their patients. Fulfilment of the duty of 
care in this instance means that the patient must not be told, hence he must be 
deceived. In different circumstances, where the deception is not complying with a 
patient's wishes but merely on the 'judgement' of the health-care professional, then a 
violation of the duty to care can be assumed. It is at this stage that paternalism appears 
to cross the line and assume a duty to care which is not always legitimate.

Three justifications have been identified in this section for deceiving patients. The first 
was founded on utilitarian grounds, thus some elaboration on the concept of 
utilitarianism. The notion that truth-telling should be seen as an intrinsic good was 
briefly examined. Because utilitarianism measured its goodness in terms of its 
consequences and not because of its moral quality, this possibility was discounted. The 
two forms of utilitarianism known as 'Act' and 'Rule' were then discussed and applied 
to the example previously given where a patient was deceived.

An example where a paternalistic deception was the only practical option was 
introduced to demonstrate that the harm potentially prevented by the lie was greater 
than that caused by it.

The second justification discussed was the impossibility of communicating the truth. 
Here I concluded that intention is the deciding factor, in so far as this justification can 
never be accepted if our intent, from the outset, is to deceive.

Finally the idea that the patient does not wish to know was considered. Here I accepted 
that, if indeed it is the case, that the patient 'truly' does not wish to know, then the 
justification becomes acceptable. This led to the question - is it ever right to force 
information on to a patient who does not wish to know? This was discussed in relation 
to the ethical dilemma of Mrs Willday due to the recent success in finding a gene 
responsible for Huntington's Chorea. Most of this discussion was based on probable 
outcomes and the overall weighting of perceived benefits over harm. But due to the 
conflict of interests of those involved, it was not possible to reach any definite 
conclusion.

The remainder of the discussion was more generalised in context where the conflict of 
interest was not so great. Here I concluded that deception became acceptable in order
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'to respect the patient’s wishes' and also from a 'duty to care'. Albeit that this 'duty to 
care' is very often used inappropriately by the paternalists.
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SECTION 4: Is there a moral difference between lying and deceiving?

In the previous section the concept of withholding information was deemed appropriate 
if doing so respected the patient's wishes. I shall shortly be looking at situations where 
information is withheld for reasons other than respecting the patient's wishes. Prior to 
doing this I look at the different methods of withholding information and discuss 
whether or not there is any moral difference between telling lies and deception by other 
means.

4:1 Methods of withholding information

Information is withheld within the health-care setting for many different reasons. Very 
often it is standard practice and in many instances the offender doesn't even stop to 
consider that he is violating the truth-telling mode, which is assumed to be the expected 
norm within society.

Information can be withheld in many ways:

(1) Decision Delay - T am sorry Mrs Brown your scan report is not back yet' - 
even though it is.

(2) Partial Truth - Only answer what is asked with no elaboration - 

'Did everything go all right in theatre?'

'Yes everything went fine.'

Here the health-care professional purposely misunderstands the question or only takes 
one meaning from it.

(3) Silence - No intent to deceive but at the same time telling the patient 
nothing.

(4) Deliberate lie (I)
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Does it matter what method of withholding information is employed? Surely this is 
irrelevant, the end result will be the same - that is, the patient is deceived? This 
certainly sounds like a reasonable assumption, but one some will disagree with, as they 
believe there is a moral difference between withholding information and telling lies.

There is a school of thought that to withhold information by whatever means is not as 
morally reprehensible as lying. This is partly because the discovery of a lie involves the 
accusation 'you lied to me'. But if information is withheld the less dramatic accusation 
'you never told me' is incurred. The accusation,'you lied to me' seems to conjure up 
more negative emotions than does the statement 'you never told me'. In many 
situations the health-care professional may find their conscience will not allow them to 
lie, but will permit deception in other forms. The underlying reasoning appears to be 
based on an assumed difference between acts and omissions. The implication being that 
omissions are of lesser consequence when in fact negligent omissions are just as 
negligent as negligent actions. 'What did you do?' The reply could be T did nothing', 
which could be interpreted as doing something - for example, failing to prevent 
something coming about.

"Omissions, [it is claimed], are preferable to actions because if a harmful 
state of affairs occurs it is better to have merely let it happen than to have 
acted to bring it about."®

4:2 Is there any moral difference between withholding information and telling lies?

I consider this question from a consequentialist point of view. Whether I successfully 
deceive you by telling a lie or by withholding information is of no moral importance.
As long as I deceive you the consequences will be the same, hence I suggest that there 
is no moral difference between the two.

Answering the above question gives rise to another consideration, 'intent'. Roger Higgs 
reinforced this opinion when he wrote

"Surely it is the intention that is all important. We may be silent, tactful or 
reserved, but if we intend to deceive, what we are doing is tantamount to 
lying."®
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Jennifer Jackson disputes this line of reasoning and stresses that it is obviously not the 
intention alone that matters. Offering this example

"...we may aim to improve our bank balance by thrift or by theft: surely it 
matters which",

she conceded that the assimilation of lying to other forms of intentional deception 
makes sense if one is adopting a utilitarian approach to the issue of truth-telling.

As regards differentiating lying from intentional deception, her argument was based on 
the premise that you could lie to someone but they need not necessarily be deceived and 
you could deceive someone without lying:

"Whereas all liars intend to deceive not all who intentionally deceive tell 
lies."(4)

She also said that people have at least a prima facie duty not to tell lies, but do not 
appear to have the same duty as regards intentional deception. She pointed out how we 
all intentionally deceive one another daily without a second thought - women wear 
make-up, men cover their incipient balding, we feign delight over gifts which fail to 
please and so on.

4:2:1 Special relationships

She does however go on to say that when we enter a special relationship in which 
there is an understanding, explicit or implicit, between the parties the situation can 
change. In such a relationship, intentional deception with regard to certain matters may 
involve a betrayal of trust. Only then, she concedes, is it prima facie unjust.
Concluding the article, she states -

"...while doctors generally speaking should have no truck with lying, 
deliberate deception need not in general pose a significant threat to trust".(5)

This seems to be a conflicting and ambiguous viewpoint. However Jackson later 
recognises the special relationship between the two, but does not necessarily agree that 
their deceivings endanger or abuse patients' trust.
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"Only if patients expect (reasonably) their doctors always to avoid 
deceiving, does their doing so necessarily undermine or abuse trust. Do not 
patients' expectations vary, reasonably, depending on circumstances?"(6)

Bakhurst challenges this reasoning by stating that informing a client of something 
which is false is no different from leading him to believe it in another way. Hence 
lying appears to be a species of intentional deception. This begs the question is lying 
better or worse than deliberately deceiving?(7)

Jackson replies to Bakhurst's challenge pointing out his misinterpretation of her 
philosophy. He interprets her argument as claiming it is morally preferable to deceive 
in ways that avoid lying, than to lie. However, she states that her view is that everyone 
is under a strict duty not to lie but not under a strict duty to refrain from deception by 
whatever method. It does not follow that non-lying forms of deception are always 
preferable.(8)

Raanan Gillon in his editorial to Jackson's article states that

"Her point seems to be that there are just many more actual and possible 
instances of morally acceptable non-lying deception than there are of actual 
or possible morally acceptable lying. Therefore, a general rule against the 
practice of lying is morally justifiable whereas a general rule against the 
practice of deception is not."(9)

Gillon goes on to compare Jackson's position to the moral distinction between killing 
and letting die - a general moral rule against killing is acceptable, while any such rule 
against letting die is not. It is not that all instances of letting die are acceptable, but that 
too many are, to justify a moral rule forbidding them all.(I0)

Gillon's point encourages us to view the issue from another angle and although this is 
acknowledged, the majority of the acceptable non-lying deceptions he refers to are 
'inconsequential' (wearing make-up or projecting a false image at an interview). These 
seem trivial analogies compared to deception in other forms. Surely the acceptance of 
deception in more serious other forms devalues the moral rule against lying. 
Incidentally, before ending this discussion there is one question I must pose - is
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everyone under a strict duty not to lie? This adopts the absolutist position which brings 
practical issues of application in its train.

Whether or not we believe there is a moral difference between withholding information 
and telling lies, it is certainly an important and relevant question. What I conclude is 
that in health-care we can never totally rule out all forms of lying or of deception by 
other means. If one is acceptable so then should the other, but only in circumstances 
where they can be justified. If they cannot be justified then neither of them are 
acceptable. Of course, I do realise that this raises the subordinate though no less 
important question of just what constitutes an adequate justification.

In this section I have discussed the different methods of withholding information. In an 
attempt to answer the question - is there any moral difference between lying and other 
forms of deception or indeed does method matter, I referred to the differing opinions 
held by Jackson and Bakhurst. In the end I concluded that if the deception was 
justifiable then the method did not matter. But if it was not morally justifiable then 
neither forms of deception were acceptable.

The next section discusses situations where information is withheld for reasons other 
than respecting the patient's wishes.
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SECTION 5: Clinical Grounds

The objective in this section is to discuss the tendency in health-care to withhold 
information for reasons other than respecting the patient's wishes. Very often the 
justification offered for these deceptions is 'clinical grounds', and it is to this notion of 
'clinical grounds' that attention is now drawn.

The notion of 'clinical grounds' is derived from the doctor's Hippocratic obligations to 
benefit and not harm his patients, and indeed from the outset no one can dispute that it 
is not well-intentioned. The question however is - on some occasions are these good 
intentions not seriously misplaced?

Truth-telling cannot be made an absolute moral obligation within health-care. There 
will always be times when being truthful need not necessarily bring about the best 
consequences (always providing that consequences count for something!). But where, 
when and how should the health-care professional discriminate?

When doctors speak of withholding the truth on 'clinical grounds', it conjures up 
images of a patient whose condition is so weakened that the truth will only bring near 
disasterous results. Such situations can and do occur, but not as frequently as the 
incidence of deceit within the health-care setting.

What exactly are good 'clinical grounds' (otherwise known as therapeutic privilege)?

They can be described as the possible consequence that will be incurred, following an 
action, and are based mainly on probabilities, dependent on the doctor's past 
experiences.

An example was given earlier where a lady was recovering from a road traffic accident 
in which her husband had died.

While her condition was critical the doctors decided to withhold from her the truth 
about her husband's death. It is acceptable that the doctor's decision to delay telling the 
truth here can be justified on 'clinical grounds'. However, many doctors seem to be of 
the opinion that they can broaden the description of 'clinical grounds' to justify any
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deception. The classic excuses are 'Why destroy hope?', 'Why create anxiety?', or 
something worse, 'Isn't it first do no harm?'

The problem encountered here is in establishing where a legitimate appeal to 'clinical 
grounds' ends and pure paternalistic deception begins? What must however be stressed 
is that paternalism plays a major part in any appeal to 'clinical grounds', mainly 
because inherent in the appeal to 'clinical grounds' we have the concept of deception, 
which automatically means the violation of a moral rule. In health-care any justifiable 
violation of a moral rule is viewed as paternalistic, hence the justification 'clinical 
grounds' has very strong paternalistic overtones coming through.(1) It is on occasions 
when the paternalistic appeal to 'clinical grounds' has no obvious substance to support 
the claims that cause concern. The classic example is the withholding of bad news in 
the hope that the raised morale will produce a better recovery despite the patient's wish 
to know.

5:1 The suggestion that 'ignorance is bliss'

Many surgeons routinely withhold the complete truth from patients prior to surgery, 
(this has implications for the validity of informed consent which shall be discussed 
later), in the belief, mistaken or otherwise, that a better post-operative recovery will be 
obtained by doing so. Ironically, even though this is a widespread practice, I have not 
found any research to support these claims and any evidence is anecdotal. (It is 
recognised that conducting such research would be, to say the least, difficult and as has 
been indicated before in section 3:1, morally questionable).

Consider a hypothetical situation in which a 'Randomised Controlled Trial' to establish 
successful post-operative recovery, in relation to truthful pre-operative communication, 
is being carried out. Assume that the patients in Group A are to be given truthful and 
factual information, and those in Group B are only given the information necessary to 
gain their consent to the surgery. (Note, consent, and not informed consent, because 
the level of information that will be passed on in the trial will not equate to a fully 
informed consent).

This poses problems. Firstly, what if a patient in Group A does not wish to hear bad 
news in relation to his condition, but prefers to relinquish his autonomy, and let the 
doctors make the decisions for him? Should such a patient be forced to hear what he
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does not wish to hear, all in the interest of research? Secondly, what if a patient in 
Group B who wishes to be fully informed is denied this right. Should this be permitted 
to facilitate a research trial? These two factors alone highlight the ethical problems 
encountered in formulating such an exercise, not to mention the harm created by the 
deception and the breakdown in trust between carers and patients.

Another difficulty that would arise in relation to the randomisation is that if by chance 
a sizeable portion of the patients in group A received good news pre-operatively, then 
surely this would be reflected in their recovery, and would be interpreted as 
demonstrating that those who are dealt with truthfully make good post-operative 
recoveries. Likewise the same could happen in reverse. If by chance the majority in 
group B were those who from the outset had a poor prognosis, it could then be 
interpreted as demonstrating that those who are not dealt with openly and honestly 
make poor post-operative recoveries. So should such a trial be limited to patients of a 
certain category? For example, patients with diagnosed or suspected malignant tumors. 
Do we have the right to treat such patients or indeed any patients in such a way? In 
doing so are we not treating them as a means to an end - that is the furtherance of 
scientific research, rather than as a means to benefit those patients themselves?

Later when I discuss informed consent, I note that all people taking part in research 
trials should be aware of their participation. This poses practical problems for a trial of 
this nature because explaining to patients what is happening renders the trial 
unworkable. So from an ethical point of view, although doctors do lie to patients for 
the assumed benefit of the patient, sanctioning such a trial as the one outlined above is 
not possible because it totally overrides patient autonomy and does not stop to consider 
the benefits or harm to those particular patients. Also, its findings could never be 
considered accurate because the individual's ability to cope and various pyschological 
variables would have to be taken into consideration in the design of the trial, many of 
which could not be controlled.

In conclusion it is difficult to establish or disprove the longheld claim that 'bad news 
impedes recovery'. What must be mentioned here is that even though many doctors will 
continue to believe that 'ignorance is bliss' most studies indicate that the majority of 
cancer patients want to be informed of their diagnoses. However a few studies have 
indicated that some patients prefer ambiguous information because the uncertainty 
allows them to hope for a positive health outcome.®
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It is also claimed by some that telling lies or withholding information can minimise 
anxiety.

5:1:1 'Clinical Grounds' invoked to minimise anxiety

For example, a 54 year old man with terminal cancer is unaware that he has metastasis. 
His life expectancy is not much more than six months. The doctor withholds this 
information from him in the meantime to give him as many happy months of life as 
possible. Could the doctor be withholding this unpleasant news because he himself does 
not relish imparting it to the patient?

A study presented by Hunt demonstrated that most patients responded resignedly to the 
knowledge that death was imminent and attempted to carry on living with dignity. Few 
expressed overt grief or admitted to feeling depressed. The fear that patients may react 
negatively to knowing the truth about their illnesses would appear to be largely 
unfounded for most of the patients in the study, and underestimates people's 
capabilities for dealing with dying.<3)

Bok suggests that -

"...health professionals can underestimate patients' abilities to cope with their 
situation and make judgements based on generalizations that contain a good 
chance of error. "(4)

Weisman and Worden concluded that active seeking of information about cancer and its 
treatment has also been identified as a coping mechanism.(5)

Despite these and other such studies many doctors continue to withhold information on 
the grounds that doing so minimises patient anxiety.* I accept that in the acute stage of 
an illness such an appeal to 'clinical grounds' may be legitimate. However the majority 
of the deceptions witnessed are largely paternalistic deceptions carried out without any 
consideration for the patient's autonomy. This situation is not easily remedied. To say 
'clinical grounds' is a 'mask' so doctors need no longer appeal to it, would be 
implementing an absolutist position similiar to Kant's, which has already been 
discussed and considered to be unworkable within the health-care setting.

52



Kant said that -

"...everyone has a strict duty to be truthful even if the truth might be 
harmful: if harm results from the truth, it is an accident, but if harm results 
from a lie, the liar is responsible. "(8)

In light of Kant's statement it would seem that another question worthy of consideration 
is -

5:1:2 Can the doctor ever harm the patient by being truthful?

Truth can hurt, but many things can hurt. Injections hurt, dental treatment hurts, but 
they still must be endured. Do we ever really harm someone by being honest with 
them? When truthfulness is viewed in the context of society as a general moral rule, 
dishonesty carries with it more consequential harms. So why should it be viewed any 
differently within health-care? How can we be harming someone by respecting their 
autonomy, and affording them the opportunity to make informed choices regarding 
their own lives? Surely, the harm occurs when we deny them this right. In reference to 
the previous example how is the patient going to feel when he finds out the truth, 
maybe he will say T'm glad you didn't tell me doctor, the last few months would have 
been miserable', or he could easily say 'why didn't you tell me, I would have done 
things differently. Surely I had the right to know?'

If, for instance, a doctor had said T'm afraid you have only got six months to live', 
and failed to recognise that the patient was suicidal, and the patient subsequently shot 
himself, it is agreed that a great harm would have been done.

FOOTNOTE

* Research carried out by such people as J. Boore and J. Hayward would suggest that giving
information pre-operatively reduces anxiety and creates a more relaxed patient, who feels 
less pain and recovers quicker. It is accepted that these findings need not necessarily be 
applicable to a situation where complete pre-operative information would entail the 
divulging of bad news .
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Another reason often put forward supporting deception on the grounds that the truth 
will be harmful is that the patient will give up hope and therefore cease to struggle, and 
thus not grasp the remaining chance of recovery. Even where the outlook for a patient 
is very good, the disclosure of a minute risk can shock some patients or cause them to 
reject needed protection such as vaccination or antibiotics.

Bok points out that the factual basis for this argument can be challenged from two 
points of view. Firstly, the damages associated with the disclosure of sad news are 
rarer than physicans believe. Secondly, the benefits resulting from being informed are 
more substantial. Bok suggests that the attitude 'What you don't know won't hurt you' 
is proving unrealistic and believes it is what patients do not know but vaguely suspect 
that causes them corrosive worry.<9)

It would appear that the only two situations where truth-telling constitutes a harm 
within health-care are when the patient doesn't want to know, and the truth is being 
forced upon him, and when it has been established that the truth should be withheld on 
'legitimate clinical grounds' and someone overrides this and divulges the truth.

5:1:3 Harm created by deception

One further point to be considered here is the harm that deception does to the 
institution of trust. Some level of truthfulness has always been seen as essential to 
human society. Daily life would come to a standstill if people could not rely at least in 
principle on the truthfulness of others in terms of contracts and undertakings. In light of 
what has so far been discussed, it is worthwhile asking if the standards normally 
aspired to in society do not also apply within the health-care setting, or if doctors and 
nurses have been awarded some special dispensation from the moral rule on truth
telling.

However when a decision is made within health-care to withhold the truth, generally 
speaking it is for benevolent motives. The professional who lies believes he is making 
astute use of his powers. However, what is overlooked are the two additional kinds of 
harm as identified by Bok. These are:
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(1) The harm lying does to the liar

Knowing he has lied affects him, and may compromise his integrity and could 
create 'barriers' between the individual he has lied to resulting in caution.(10) 
Thus a doctor or nurse who has lied to a patient will probably find difficulty in 
communicating which could well lead to trying to avoid him in future. Further 
questions asked by the patient are likely to obtain vague and evasive responses. 
As one lie leads to another, the relationship between the two will suffer.

(2) The harm to the general level of trust and co-operation (11)

This applies not only to the patient finding out about the lie, but also to the 
members of the family and indeed the care team who will now be aware that it 
is common practice to lie to patients. Credibility is likely to be damaged in a 
way that is both cumulative and hard to reverse.

If it is agreed that deception constitutes harm, then should all lies be rejected? Many 
theologians have chosen such a position. St. Augustine claimed that -

"God forbids all lies and that liars therefore endanger their immortal 
souls".(12)

His definition left no room at all for justifiable falsehood. And indeed this troubled 
him; he worried about lies to ailing persons, and lies to protect those threatened by 
assault or defilement. He deducted, therefore, that there are differences among lies and 
that some are much more abhorrent than others.(13)

This section was concerned with the notion of the 'clinical grounds' which as discussed 
are very often what health-care providers appeal to when they make a decision to be 
less than truthful with a patient. I give an example where such an appeal was 
justifiable, but pointed out that doctors seemed to broaden the description of 'clinical 
grounds' to justify any deception. I then noted that it was difficult to establish the 
difference between a legitimate appeal to 'clinical grounds' and a display of 
paternalistic deception. It was pointed out, however, that paternalism plays a major part 
in any appeal to 'clinical grounds' because of the inherent need for deception. Attention 
was then focused on the relationship between raised morale and post-operative recovery
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and also on the withholding of information in order to reduce anxiety. The conclusion 
arrived at was it is difficult to discredit the long-held belief that bad news impedes 
recovery. As regards withholding information to reduce anxiety this was considered 
acceptable in the acute stages of an illness, but not on the many occasions were it 
appears to be simply a display of paternalistic deception.

The question was then asked - can truthfulness ever really harm the patient? After some 
discussion I decided that on two occasions it possibly could:

(1) If the patient doesn't want to know.
(2) If it is being withheld on 'legitimate clinical grounds' and someone 

overrides this decision and divulges it

To generally conclude this section it is obvious that we can never rule out all lies.
There will always be a place for deception on 'clinical grounds', no matter how the 
principle of veracity instructs us that we should firstly seek a truthful alternative on 
good consequentialist grounds.
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Section 6: Informed Consent

To date much attention has been paid to the notion of deception within health-care. I 
have pointed out that some justifications exist for deception and established why they 
are so commonplace within the health-care setting. It is necessary to introduce an area 
which qualifies the statement that deception is common within health-care. This is the 
controversial notion of 'informed consent', or indeed the lack of it.

'Consent' itself may be defined as the granting to someone the permission to do 
something which he would not have the right to do without such permisson. Informed 
consent involves and indeed demands something more. Arriving at a suitable definition 
is not quite so simple. As this discussion develops it should become apparent why this 
is so.

Within health-care there are numerous situations where patients must give consent to 
treatment or procedures. Indeed patients do sign the appropriate consent forms; but 
how 'truly' informed are they when giving consent? It is here the problem arises.

Due to the history of paternalism within health-care, the incidence of patients having 
the recognised right to make an informed choice may be less than is adequate.

6:1 Implied consent

Example - within the hospital it is common for doctors to believe they know what is 
best for their patients. Some doctors even believe that just by presenting himself a 
patient is giving implied consent. So acting on the principles of benificence and non
maleficence they prescribe and carry out treatment without offering choices or 
highlighting risks. In many cases preferences are either not considered or are totally 
overridden thus, legally speaking, there is no 'valid' consent. Indeed many doctors feel 
that medical ethics require them to act in this way: the Hippocratic oath can be 
understood as requiring it when it says,

"I will prescribe regimen for the good of patients according to my ability 
and judgement and never do harm to anyone".(1)
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This can be interpreted as the doctor's responsibility to do what he judges best for his 
patients, regardless of whether the patient agrees with his judgement of where his best 
interests lie. Or, indeed, of whether the patient has given explicit consent or is 
informed of the likely consequences and the available alternatives.

6:2 Autonomy of the patient

This problem is just like every other ethical problem we have encountered so far in our 
discussion. It can be traced back to the non-observance of the principle of respecting 
the patient's autonomy which has in recent times replaced the traditionalist thinking of 
the paternalist. If we are to treat the patient as an autonomous agent with the right to 
make decisions regarding his own health, we cannot do this if we have not ensured that 
he is 'fully' or possibly reasonably informed (excluding from this discussion persons 
unable to make autonomous choices).

6:2:1 What level of information is considered adequate?

How much and what type of information is necessary to facilitate 'truly' informed 
consent? It is here that most health-care providers encounter major problems. It would 
seem that if the information given is too general then it will not be helpful in specific 
cases but, on the other hand, if it is too specific it may omit some important element. If 
we assume that a consent given with partial understanding is not genuine or adequate, 
then genuine full consent is an unattainable goal. Due to the impossibilty of imparting 
all the information known about any particular situation, all we can ever hope to do is 
select from within a given body of knowledge.

"[Beauchamp and Childress argue] that for an action to be autonomous, a 
person need not have or expect full, or even nearly full understanding of a 
particular procedure, but should have substantially satisfied himself or herself of 
the risks involved. This statement is centred on a belief that completely 
autonomous decision-making in any walk of life is a myth, and to insist upon it 
in health-care matters would strip the rules of informed consent of any 
meaningful place in the world."®

I acknowledge that what Beauchamp and Childress say is realistic and reasonable. 
Inherent in it is the recognition that health-care providers should be allowed to exercise
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some discretion as to what they consider a reasonable level of information. But how do 
health-care providers decide just how much information is necessary to ensure fully 
informed consent? Indeed, it can also be argued that doctors who over-burden their 
patients with facts and information can do more harm as this only leads to confusion 
and perhaps incorrect decision-making. The problem is achieving the balance. How do 
we eradicate the traditionalist approach where the patient was told literally nothing 
without descending to a situation where patients are over-burdened with information?

Consider a situation where Mrs Brown requires a fairly routine operation. She asks her 
doctor about the risks of the procedure.

Doctor A replies - 'It is very routine, there are really no obvious risks. I carry out 
approximately five of these operations each week with no ill effects and the patients are 
discharged the following day to resume their normal daily lives.'

In this instance Mrs Brown signs the consent form has her operation and all goes well.

Doctor B replies - 'Well as you are probably aware there is always a risk with any 
operation and indeed with any anaesthetic. We cannot really say who will take an 
adverse reaction to anaesthesia although I must point out with today's modem drugs 
this is highly unlikely. Post-operatively there is always the risk of wound infection, 
which if it did occur, raises the chances of scarring and increased pain. However, with 
such a simple procedure as this I must reassure you that the incidence of these risks 
becoming a reality is comparatively rare.'

In this scenario Mrs Brown may not be so hasty to sign the consent form. She may well 
sign it but not without some deliberation.

Which doctor's response is correct is irrelevant; however, when doctor A gets a 
consent from Mrs Brown, how fully informed is she? Did he really respect her 
autonomy? He told her no lies although he may have intentionally deceived her by 
withholding information. But, did she require any further information in order to reach 
her decision? It could be argued that dispensing 'unnecessary' facts only adds to a 
patient's anxiety at a time when her needs would be better met by keeping anxiety to a 
minimum. The great reservation with doctor A's approach is, had the operation been 
more serious and the risks greater, would he have been more informative?
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Doctor B, on the other hand, may have given his patient so many negative facts that 
she may indeed decide not to have the operation. He can never be accused of not 
facilitating an informed consent, although all he may have achieved is no consent at all. 
However, while his intention from the outset was to respect autonomy, all he succeeded 
in doing was confusing his patient to the extent that her decision-making may have been 
compromised. Is it better then to have one's decision-making compromised by too 
much information rather than too little?

Another important consideration for the health-care provider in relation to the giving of 
information is the possibility of being accused of 'coercion'. Referring to our 
examples, it could be interpreted that doctor B did not wish Mrs Brown to have the 
operation. Perhaps he was of the opinion that it was unnecessary, and so by unfolding 
so many negative facts he coerced her into deciding not to have the surgery. Ultimately 
the role of the health-care provider, while seeking to respect autonomy and achieve 
fully informed consent, becomes almost contradictory.

6:2:2 Autonomy of the health-care provider

So far we have been concerned with the autonomy of the patient, and rightly so. But 
what about the autonomy of the health-care provider? The health-care provider, we can 
assume, has one aim and that is to provide the best outcome for the patient. In some 
situations he may feel this result will be achieved by being frank and open in his 
information-giving. On another occasion he may feel that to be less forthcoming in 
explanation may achieve a better result. In denying the health-care provider the right to 
decide just how much information to divulge, is not his (the health-care provider's) 
autonomy being restricted? It can be contested here that in the name of respecting 
autonomy doctors can be forced into over-informing their patients. As well as 
overriding the doctor's autonomy, this need not necessarily produce the best results for 
the patient as was demonstrated in example B, section 6:2:1.

Although in principle the obligation to respect autonomy morally underpins the 
requirement of consent, along with these moral implications there are important legal 
implications for health-care providers. One question already asked is just how much 
information is required. Considered from an ethical point of view the problem is one of 
self-determination. A person should not be exposed to a risk unless he has agreed to
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that risk, and he cannot properly agree to or indeed make a choice between risks in the 
absence of relevant factual information.(3)

Appealing to the ethical considerations does nothing to help the health-care provider 
judge just how much information is necessary to facilitate informed consent, nor indeed 
will finding an answer to this question be easy. It may be helpful at this stage to look at 
the 'standards' forjudging the amount of information a client is entitled to as adopted 
by the legal system.

6:3 Legal standards forjudging information

The general standards available are described as the 'patient standard' and the 
'professional standard'.

6:3:1 Patient standard

According to this standard, when dealing with a rational patient the doctor must reveal 
all the importantly relevant facts. It is not for him 'the clinican' to decide what the 
patient should or should not hear. There should be some medical assessment of what is 
or is not significant but, apart from excluding irrelevant material, the patient should be 
as fully informed as possible.

This approach does not leave much scope for doctors to exercise their clinical 
judgement. But as a general rule even the most ardent supporter of patient autonomy 
will allow the doctor therapeutic privilege to withhold information that will only 
heighten anxiety and create confusion.

6:3:2 Professional standard

This standard is one where counselling and information are regarded as an integral part 
of clinical management. The extent and detail of the information given is a matter for 
the doctor to decide. The critical analysis of this standard reveals paternalistic overtones 
and inconsistencies which deny the patient the right to self-determination.(4)

Both of these standards seem to permit some degree of autonomy on the part of the 
health-care provider, perhaps the latter more so than the former. It would appear that
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the legal perspective is mainly concerned with respect of patient autonomy, but not to 
the extent that health-care providers should feel compelled to divulge a level or quantity 
of information that will only lead to patient confusion. This point was demonstrated in 
the 'Sidaway' case which I now discuss in some detail.

6:3:3 An example of a legal case

Consent was the central component in a House of Lords' decision on medical law 
(1985). Mrs Sidaway underwent an operation to relieve pain in her shoulders and neck. 
The risks were calculated as being very small (less than one per cent of severe injury) if 
the spinal cord was damaged by the surgery. Unfortunately for Mrs Sidaway this risk 
materialized and she was severely disabled. Counsel for Mrs Sidaway argued that even 
the smallest risk associated with a procedure should be divulged to the client to enable 
her to make a fully informed decision, and had she been so informed she may not have 
agreed/consented to the operation.(5)

Sidaway did not win her case mainly because a number of neurosurgeons questioned at 
that time would not have disclosed the risk of spinal cord damage because they 
considered it to be so small. Judgement in this instance was based on the professional 
standard. Had the patient standard been adopted, then a number of patients would have 
been questioned as to what decision they would have taken if they had been informed 
of this small risk. Even though she did not win her case important lessons were learnt 
regarding the nature of information needed prior to any procedure or treatment. The 
Sidaway case did not provide us with obvious guidelines on informed consent but it 
highlighted the issue, and left the health-care provider with the problem of deciding

(1) do you divulge all the risks even the smallest?
(2) do you divulge all the alternatives, their side-effects and outcomes?
(3) do you need to tell a patient everything that is known about their condition?

Due to the complexity of the situation we are dealing with here, it would be impossible
to issue guidelines which would suffice in every situation. I believe however that it is 
crucial for health-care professionals to respect patient autonomy and abandon the 
outdated paternalist views still very much in evidence. To avoid the risk of over
informing the patient they need to select only the information that is reasonably 
required to make a decision. Of course adding this requirement only puts the problem
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in another (value laden) form. Additionally, we would have to address the issue of 
whether we meant 'reasonable' to refer to the proverbial 'reasonable (patient) on the 
Clapham bus' or the reasonable view taken by the peer group of the profession. 
Nevertheless, to believe that all information regarding a condition/treatment/operation 
should be given to the patient is not only unrealistic but constitutes an impossible task 
since

(a) the doctor cannot possibly 'know' everything.
(b) the patient is not likely to understand everything.
(c) the time required to input information, even if patient understanding could 

be guaranteed, would still be enormous.

The doctors hold the opinion that if the patient wants to know he can very well ask. 
Indeed in the 'Sidaway case' this point was pertinent. All their Lordships agreed on the 
principle that those who ask can expect the information on which to give a truly 
informed consent. If one only has to ask what are the risks, then surely practice will 
gradually evolve into that question being habitually asked by patients. But can doctors 
really assume that if a patient doesn't ask it means he doesn't want to know? Does this 
argument really carry much weight? What about patients who perhaps for social or 
cultural reasons don't ask questions because they feel they should not question the 
doctor? They might not want to waste his time and geniunely believe that if there was 
anything more to know the doctor would tell them. Effectively, they are doubly 
deprived, they don't know the rules of the game and then can't get the information they 
would ordinarily want.

In the case Eyre V Measday the patient lost her action mainly because it was agreed 
that if you want to know something, the answer to which would be obvious to a 
reasonable patient, you must ask about it.(6) Basically the point that was being made 
here was that the patient had to take some responsibility for the amount of information 
he received, and all he had to do was ask. But surely someone who is so ignorant or so 
lacking in confidence or intelligence that they fail to see the obvious, can hardly be 
expected to perceive the need to ask about it. Again, all this turns on a value laden and 
relative-to-context term 'obvious'.

Both these judgements seem to imply that patients should be taking the initiative 
regarding what information they receive. This would seem to offer an easy way out for
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health-care professionals. But really what becomes clear is that patients are being left in 
no doubt as regards their right to know; and doctors will need to have good reasons for 
failing to answer patients' questions.

Example - 'I will only answer what he asks'. This is not respecting autonomy but 
shirking duty as now understood and previously explained. This brings us back to a 
previous discussion where we looked at the patient's right not to know and concluded 
that in such circumstances information should not be forced on that individual. 
However, if the doctor genuinely believes that in order to respect patient autonomy he 
should volunteer no further information, then this is satisfactory. But if he is using it as 
a salve to his own conscience, then he is violating the rights of the patient and this is a 
different matter.

It is important to remember that for the patient honesty is crucial. Without honesty the 
patient cannot trust in his treatment or make correct choices. Any consent obtained with 
partial understanding is not a geniune fully informed consent. Without openness or 
honesty autonomy for the patient cannot exist.

In this section the need for informed consent was discussed and the difficulties 
associated with it identified from a legal and moral point of view. Since the difficulty 
was in establishing just how much information is a requirment to equip the patient to 
give a truly informed consent, some glimpses were made at the legal perspectives on 
these problems. In conclusion I looked at the much discussed 'Sidaway' case and 
highlighted issues therein. The next section will pursue this discussion on informed 
consent with respect to the administering of placebos and highlight how such a practice 
fails to recognise the need for informed consent.
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Section 7: Placebos

This additional discussion on informed consent draws attention to another form of 
intentional deception that exists within health-care, namely the practice of administering 
placebos.

7:1 What is meant by 'placebo'?

The word 'placebo' is derived from the Latin T shall please'. This may conjure up 
images of benevolence and often serves to absolve those who employ this procedure 
from any moral criticism/0 I am not disputing that in most instances the motive behind 
such practices is benevolent; however, the very real presence of intentional deception 
and its violation of so many moral principles cannot be ignored.

Placebos have been used since the beginning of medicine and can be described as any 
procedure or treatment that has no specific effect on the medical condition, but has 
psychological effects leading to relief from symptoms.

"Before the 1960's placebos were commonly defined as just such 
pharmacologically inactive medications such as salt water or starch, given 
primarily to satisfy patients that something was being done for them."(2)

It is not being suggested that this practice is or was acceptable. As this discussion 
develops, however, we see that in today's world the practice of using placebos is not 
merely limited to the use of inactive substances such as those described above.
Contrary to this, the use of active medications makes it more difficult to recognise and 
control the deceptive practices and indeed makes it easier for the deceptive practices to 
spread. Doctors who find they can easily disguise such deceptions are much more likely 
to resort to them. Before elaborating this point it must be noted that here we have a 
prime example of the 'slippery slope argument'. Once deception is condoned even in 
the simplest form, we find the concept abused to an intolerable extent and if allowed to 
continue, it is impossible to forecast what deceptions future practitioners could allow in 
the name of benevolence.

In more recent times it has become clear that any medical procedure has an implicit 
placebo effect. Whether it is active or inactive it can serve as a placebo if it has no
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specific effect on the condition for which it is being prescribed. Nowadays fewer sugar 
pills are being prescribed, but X-rays, vitamins, antibiotics and even surgery can 
function as placebos.(3)

7:1:1 Why the need for placebic intervention?

In our present-day world with the 'technological and medical explosion' and indeed 
with the increased interest in respecting patient autonomy, one could be forgiven for 
assuming this practice would have diminished. The opposite however seems to be the 
case.

The advancements in technology have increased the expectations of patients and health
care providers. This increase in expectations of the patients places more pressure on the 
busy doctor who feels compelled to provide some form of treatment rather than admit 
that he is unsure, or indeed that no active treatment is required. Another new fear 
confronted by doctors is the patient's threat to go to a more willing doctor, or the threat 
of litigation if the doctor does not prescribe or carry out what the patient requests.
Also, the fear of overlooking something or being incorrect in diagnosis increases the 
amount of unnecessary diagnostic intervention sometimes with considerable discomfort 
to the patient (otherwise known as the practice of defensive medicine). These mounting 
pressures, coupled with the fact that the deceptions are easily disguised and indeed 
considered harmless, contribute to the increasing incidence of placebic intervention in 
health-care today.(4)

For example - a 30 year old man is admitted to the surgical ward with abdominal pain. 
A possible/probable diagnosis of appendicitis is made. The usual procedures are 
adhered to and investigations carried out. His pain settles and the surgeon defers taking 
him for surgery. Over the next few days the surgeon is happy with his condition and 
with his test results. The man however insists that he still has some residual pain, is 
adamant that it is coming from his appendix and he wants it removed. Eventually the 
surgeon concedes to his request even though he does not feel that surgical intervention 
is necessary. He does this partly from fear of litigation if he should be wrong in his 
diagnosis and partly from a wish to pacify the patient who will continue to complain of 
the pain until he performs the surgical intervention. The appendix is removed and 
found to be as the surgeon predicted, perfectly normal. However, the surgeon does not
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tell the patient this; his reasoning is that by having the operation the patient will have 
satisified himself that this was the cause of the pain which he no longer feels.

Here we have an example of a placebic intervention. The surgeon gives into patient 
pressure and performs an unnecessary operation. In this particular case the surgeon was 
practically forced into this situation and in carrying out the operation he was respecting 
the patient's wishes. However, I must add that by withholding the fact that the 
appendix was normal he was luring him into a false sense of security. But given the 
nature of the patient in question, if the removal of the appendix served as a placebic 
remedy to his pain, then to tell him that his appendix was perfectly normal could result 
in the need for a further placebic surgical intervention. So on these grounds perhaps the 
surgeon's deception could be reconciled with benefiting the patient by acting in his 
interests via deception. Also the patient may still have a real complaint which will now 
not be investigated or treated.

Obviously a practice which has survived so long must in some people's estimation have 
benefical effects. Prior to highlighting the negative side of the practice the benefical 
aspects will be considered.

7:1:2 Benefits of placebos

In the past when the use of placebo was confined to inert substances, doctors could be 
forgiven for assuming that if harmless pills are enough to obtain symptomatic relief, 
why expose the patient to a risk of geniune drugs and their side-effects?

For example - it has been discovered that a patient complaining of abdominal pain gets 
relief from an injection of sterile water. So, in this situation why give the patient 
painkillers when relief is obtained by simple water? The argument here is that if the 
patient continues to receive high doses of pain-relieving drugs he will run the risk of 
becoming addicted to them. This addiction carries with it as many negative 
consequences as those associated with deception. (For the present time, / do not 
consider the negative aspects of the deception).

It can be said that whatever form the placebic intervention takes, the main principle is 
that the patient's needs and desires are being met. He goes to his doctor seeking help.
If his fears and anxiety can be eliminated by a prescription or indeed a reassuring
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although unnecessary X-ray, isn't this preferable to prolonged anxiety and worry? It 
also gives the patient the added security that the doctor is willing to help and has an 
answer to all his health problems. This all sounds very complete and straightforward, 
but there are other aspects of placebic intervention which cannot be overlooked.

7:1:3 The negative effects of placebic remedies

(1) They may prevent the treatment or diagnosis of an underlying problem.

A patient attends his doctor's surgery with a vague complaint which the doctor 
considers to be trivial. Sensing the man is very anxious he prescribes a placebo, 
or indeed an X-ray which would not necessarily show up any serious condition. 
The man is reassured by this treatment which has a pyschological effect on him 
and his symptoms subside, for the meantime anyway.

(2) They may encourage a dependency on pills.

Very often a consultation with the doctor and reassurance is all that is 
necessary. By reaching for his prescription pad just because he feels it is what 
the patient expects, he is fostering a dependency on pills.

For example - many patients feel they need an antibiotic for every cold or fever. 
Many parents seem to feel that every time their child gets a fever they require 
an antibiotic. The result is that patients become dependent on medical care.
They do not try to cope with health problems and are also being exposed to the 
nasty side-effects of unnecessary medication.

(3) Placebos are a great waste of already scarce resources.

It has been pointed out that because this practice is viewed as trivial it has 
increased and multiplied, and although there is a lack of conclusive evidence 
regarding the extent to which placebos are prescribed, it is a common view that 
their use is widespread.
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Some studies have estimated that as many as 35-45% of all prescriptions are for 
substances that are incapable of having an effect on the condition for which they 
are prescribed.(5)

Investigations and operations carried out because the patient demands something 
be done, or because the doctor cannot see any other way to placate the patient 
are also becoming quite commonplace. All these unnecessary placebic 
interventions place a considerable strain on already scarce resources and this on 
its own conjures up many ethical problems which the doctors cannot afford to 
ignore. How can the distribution of unnecessary treatments be justified within 
today's financial climate where cost-cutting exercises and prioritising are the 
order of the day?(6)

(4) Loss of trust and a tolerance of deceit.

This is perhaps the most serious casualty resulting from the administration of 
placebo, and the one most commonly overlooked by the health-care providers as 
they only consider the assumed benefit to the particular patient at that time.

The deception that is inherent in 'most' forms of placebic intervention is like 'most' 
forms of deception, 'morally unacceptable’. (1 say 'most' because I do not advocate an 
absolutist stance on the issue of deception but recognise in some instances that to be 
less than truthful is morally necessary. However, even though I do recognise that there 
are occasions when being truthful need not necessarily be appropriate, I must point out 
that these occasions are not as numerous as the incidence of deceit within health-care 
would have us believe).

If a patient finds out that the doctor has deceived him he is likely to lose a good deal if 
not all faith in the medical profession, in bona fide medication, and indeed in other 
health-care professionals who do not abuse placebic treatments. Unfortunately, this 
often happens at a time when the development of a trusting relationship is vital, often 
resulting in patients resorting to their own or more harmful drugs or other supposed 
cures. Once this trust in the medical profession is lost it is very difficult to restore.(7)

On the contrary the patient who remains unaware continues to believe that a placebic 
remedy works. Here we have someone being duped on a daily basis and relying on
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something under the 'wrong' circumstances. In recognition of the argument; 'if it is 
working and the patient is happy, where is the harm in it?', how many doctors or 
members of the medical profession would welcome such a deception for themselves or 
their families? I would be horrified and would consider it immoral should my doctor 
even consider treating me in this way. It is very obvious in such a situation that the 
doctor does not see the patient as having any autonomy whatsoever, and indeed by 
behaving in such a way he has in effect neglected to respect both his patient’s values 
and current recommended medical practice.

7:2 Experimentation by placebo

The role of the placebo has in recent times been extended to experimentation. It is very 
often used as a control in clinical trials on humans. A harmless pill or injection is given 
which allows an assessment of the effect of 'giving something' to the patient as 
opposed to 'active therapy'.(8) Many of these trials are 'double blind studies' and if this 
is the case the prescribing clinician does not know if the patient is receiving placebo or 
not. The important fact here is that the patient should be fully informed and have given 
his consent. The danger here is that the patient may be told that the drug he is going to 
receive is still undergoing clinical trial, but what is sometimes omitted in conveying the 
information is that they may not in fact be receiving such a drug but a dummy pill 
instead. The moral problem arises here when the patient gets relief from this placebo 
and is deceived into thinking that this new drug is wonderful; lying may have benefical 
results while telling the truth may not!

Most experimentation by placebo is however honest and consented to by the individual, 
mainly because of the strict rules governing such experimentation. Unfortunately, in 
the past this was not always the case. The placebo can play a legitimate and vital role in 
drug experimentation and provided the standards laid down by the research ethics 
committee on experimentation are adhered to, it is one area where the use of the 
placebo can be tolerated.

7:3 Informed consent in relation to placebos

The discussion on informed consent introduced this troublesome area of placebic 
intervention. It is however fairly obvious from our discussion that in order for placebic 
intervention to be a success, informed consent can play no part in it (except in the case
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of controlled drug trials). In our discussions on informed consent we discovered that 
the individual concerned had to be informed of all the relevant facts. By its very nature 
placebic intervention can never be a success unless there is some degree of deception; 
this naturally prevents a measure of informed consent.

For example - if the patient was told by his doctor 'I am going to prescribe these pills 
for you. I know they are not going to help your problem but take them anyway', the 
patient is not likely to take the medication and if he does it is not likely that positive 
results will be obtained from administering the medication. In order for the placebic 
remedy to work the patient must be deceived into thinking these tablets are the cure for 
his symptoms.

In this brief discussion on the use of placebo the spread from 'inactive' to 'active' 
substances has been examined. Also highlighted are the reasons why instead of 
diminishing, the practice has become more widespread and apparently acceptable. The 
fact that this practice is increasing indicates that it is being tolerated and clearly 
demonstrates very effectively how tolerance of something which is apparently trivial 
can build up into countless undesirable practices. There are few if any 'safeguards' 
against this practice and, as mentioned earlier, the external pressures from patients and 
indeed drug companies, coupled with its secretive nature and its common use of active 
substances, make it virtually impossible to contain or control.

The negative effects of placebic intervention are obviously not enough to curtail its 
usage, but all health-care providers should recognise that each and every patient has the 
right to be treated with the respect deserved by all autonomous agents and by doing so 
this will help to eradicate this ever-growing problem.

Admittedly administering placebo may be appropriate in some circumstances and hence 
the use of all types of placebos need not be ruled out. However, this practice cannot be 
viewed as being harmless without qualification and should only be practised after 
careful consideration of more truthful alternatives.
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Section 8: Communication problems between members of the health-care team

To date this discussion has explored aspects of the moral concern of deception within 
health-care and has applied it to situations which arise between health-care providers 
and patients. In this section I discuss the difficulties and frictions these deceptions can 
create for the different professionals within the health-care team.

8:1 The implications for nursing staff when doctors withhold the truth from 
patients

It could be said 'So what's the problem?' If a patient asks questions the nurse should 
exercise her autonomy as a professional practitioner and answer as truthfully as 
possible. Unfortunately, as anyone who has worked in health-care can confirm, it is not 
as simple as that, as shall be demonstrated.

Consider the following example:

The consultant conducting a ward-round tells Mr Black that he had a small ulcer 
removed from his stomach, everything went according to plan in theatre and he should 
do very well. What he omitted to tell him was the 'ulcer' was malignant. Later on Mr 
Black asks the staff nurse on duty if the ulcer in his stomach was cancerous. How is she 
to deal with this situation?

This is a typical scenario. Indeed few health-care workers are exposed to moral 
dilemmas about truth-telling as frequently as nurses. The nurses' close contact with 
patients puts them first in the firing line for awkward questions about treatment and 
prognosis. However, spending time and having a close relationship with the patient 
does not create any prerogative when it comes to giving a patient information. Indeed 
many doctors take the view that even though the nurse spends most time with patients, 
they have no right to give them pertinent information even on request.

So how can a nurse in a similiar situation to the one outlined above reconcile the 
conflict she must surely be experiencing?

(1) She can respond truhfully and tell Mr Black as sensitively as possible that 'yes, 
you do have cancer'.
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(2) She can continue the deception.

If the nurse chooses the first option she is exerting her autonomy as a professional 
practitioner and is also respecting the patient's autonomy by honouring his right to 
truthful information. However, there is a downside to her actions. The consultant is 
likely to be displeased with her decision which may put a strain on relations between 
the different members of the ward team. To some extent the trusting relationship, 
(misplaced as this trust was), between the patient and the consultant may also be 
destroyed. However, this is something the consultant should have considered before he 
decided to withhold the truth. It is a common assumption that ignorance of bad news 
promotes happiness, thus, should the doctor in question have utilised his therapeutic 
privilege to lie for geniune reasons in the hope of promoting better outcomes, then the 
nurse by being truthful has prevented this happening. Indeed if therapeutic privilege 
was used by the doctor to cover the deception it would have made good sense to 
communicate this information to the relevant staff and possibly raise it at a case 
conference.

If the nurse opts for the latter and decides to continue with the deception, (as most 
nurses usually do), as well as doing nothing to preserve the instituition of trust patient 
autonomy is forsaken. The 'act utilitarians' among us will view this as acceptable as, in 
continuing with the deception, she believes she is promoting the greatest all-round nett 
happiness. The other negative side to this deception, which we cannot afford to 
overlook, is the effect it has on the nurse.

8:2 The effect which telling lies has on the liar

Bok poses the question -

"How is the liar affected by his own lies? - The very fact that he knows he 
has lied, first of all, affects him. He may regard the lie as an inroad on his 
integrity, he certainly looks at those he has lied to with a new caution. And if 
they find out that he has lied, he knows that his credibility and the respect for 
his word have been damaged?"U)

These feelings of guilt experienced by the nurse do not stop here. Unfortunately they 
are echoed in all future dealings with the patient. The nurse tries as far as possible to
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avoid the patient. Indeed once other members of the team learn that the patient is 
asking awkward questions, they in turn use avoidance strategies too, and the result is a 
very lonely, frightened, worried patient pondering unanswered questions. If this can be 
viewed as an acceptable alternative to dispensing with unpleasant truths then my 
understanding of the meaning of 'happiness' has always been erroneous. Can we 
always say that ignorance is bliss?

As previously indicated most nurses will choose the latter option and continue to play 
along with the deception. It is accepted that many will find this surprising but it need 
not be so when we consider that policies about telling patients their diagnoses are 
generally directed by the medical profession.® Indeed many nurses will claim that they 
are not allowed to tell patients their diagnoses even if asked. Incidentally, as far as I am 
aware, there is no written law prohibiting nurses from divulging information to patients 
- it is just accepted and is standard practice in most hospitals. This begs the question - 
why have nurses down through the years meekly accepted this practice? The answer 
may be related to the subservient nature of nursing and also to a socialisation process 
which commands obedience to standard rules and policies. Hence nurses generally have 
not questioned standard practices, procedure and protocol especially if they are 
medically directed. {While the UKCC accountability document supports nurses in truth-

/'7\

telling, just how effective would waving this document in the face of a consultant be?)

8:3 Doctors' opinions of the nurse's role in telling patients their diagnoses

A small survey carried out by Dr Basiro Davey, lecturer in health studies at the Open 
University in 1990, demonstrated the following findings.®

Davey asked 19 doctors at a district general hospital whether they thought nurses 
should answer patients' questions about diagnoses and prognoses truthfully.

10 said nurses ought to evade direct questions and refer the patient to a doctor.
4 said nurses should answer if they felt able to.
3 said nurses should lie if they were put on the spot by patients.
2 said nurses could confirm that 'growth' meant cancer but should not discuss it.
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The reasons given by doctors for this reluctance to allow nurses to answer patients' 
questions truthfully is that they consider nurses inadequately educated to discuss 
diagnoses, treatment or prognoses.

To complete the survey Davey then asked 18 nurses working in a general ward if they 
truthfully answered questions about diagnoses, prognoses and treatment.

7 said they would like to, but were not allowed to and so evaded the question.
7 said they answered truthfully if they were certain of the facts and knew what the 
doctor had said to the patient, but they often evaded the question because they did not 
know what the doctor had said.
3 said they did not answer because they did not want the responsibility.
1 said she answered truthfully, even if it had adverse repercussions for her personally.

Recognition is given to the size and limitations of this study as a guide as to what does 
happen (whether what 'is the case' and what 'ought to be the case' are logically linked 
is a subject of much debate in ethical theory). However, it does demonstrate one 
important factor - the theme of this thesis - problems in communication.

(1) The majority of the doctors questioned seem to think nurses should practice 
some form of deceit.

(2) Nurses are not always aware of what information doctors have given patients.

(3) Doctors seem to mistakenly believe that nurses do not mind deceiving 
patients.

The term 'mistakenly' makes the assumption that nurses view their role as having a 
responsibility to ensure that all patients are given the information they desire. Cynical 
as this may sound, could it possibly be the case that some nurses prefer to hide behind 
the excuse that they are not always allowed to be truthful, as an easier alternative to 
exercising their autonomy and challenging this unacceptable practice? Should nurses 
who wish to be viewed as professional practitioners accept this violation of the truth
telling mode and indeed of the patient's rights? Should they so readily allow themselves 
to be woven into this web of deceit? In today's world we have more health-care
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professionals involved in delivering patient care, so why should they all be made party 
to these deceptive practices just because the doctor chooses to adopt this alternative?

It is not acceptable to try and foist the blame for this communication problem soley on 
doctors. Nurses down through the years should have been challenging this practice and 
encouraging a better level of communication between the two professions in order to 
ensure that patients received the level of information they desired.

8:4 Nurses exerting their autonomy

Fortunately this relaxed attitude to the issue of truth-telling is being challenged more 
and more by nurses who see themselves as patients' advocates, taking on duties 
primarily directed at nursing care and independent of physicans' orders. An advocate is 
one who pleads for another and when deciding to act as patient advocate the nurse is 
faced with a dilemma. If she advocates for the patient she may be in conflict with other 
health-care professionals; however if she does not, she may be acting in a way which is 
in conflict with her own conscience, her Code of Conduct and the patient.(5)

8:5 Doctors' reluctance to empower nurses

One question to be asked is why are doctors reluctant to empower nurses, so as to 
enable them to be more forthcomming in response to patients' questions? Some or 
many doctors justify this reluctance to allow nurses to discuss diagnosis, prognosis and 
treatment with patients by claiming, as mentioned earlier, that they are inadequately 
educated. This may be the case in some circumstances but it should not preclude all 
truth-telling by nurses. Admittedly, there are many occasions when nurses will not be 
in a position to discuss technical details with patients and indeed very few nurses will 
attempt to tell patients something they are not sure about themselves. But it can also be 
suggested here that doctors are not always sure of outcomes and do talk of probabilities 
and specialist opinions, which seem to negate this argument. Another argument 
forwarded here is

"... as the law holds the doctor primarily responsible for the delivery of health
care, it is the doctor's job to impart bad news."(6)
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It would not be considered acceptable for doctors to tell paients one thing and nurses 
tell them another. If an atmosphere of trust is to be fosterel it is necessary to have 
consistency and continuity. However, if the two profession do not get together and 
improve their own communications, conflict is likely, as anew generation of nurses 
who are more aware of both their own and patients' rights negin to exercise their 
professional autonomy.

Could this reluctance on the part of the medical profession be related to its tendency to 
paternalism where the doctor ’owns the bed/patient' and 'tie doctor knows best'? I 
concede at this point that where information is withheld on relevant 'clinical grounds' 
this decision should be respected. Unfortunately though, ir many cases the deceptions 
are not for clinical reasons.

8:6 Conflict between the medical and nursing professiois

The communication problem being discussed relates to nune/patient but it appears to 
have been transformed into a long-standing problem betwem the medical and nursing 
professions. Why can the nurse, who is the professional in closest contact with the 
patient, not be afforded the right to disclose important maters which the patient has the 
right to know? If the doctor is in authority, does it necessaily mean he is an authority 
on this matter as well? For example - is he always an authirity on a patient's 
preference; can someone after a few brief meetings judge vhat another can cope with 
and what another wishes to know? Assuming once again thit the doctor is in authority, 
why does he not bestow on others the privilege to answer jatients' questions and deal 
with them honestly? It has been shown, where permission or disclosing diagnosis has 
been made anxiety levels among staff and patients are grealy reduced and minimised.(7) 
A good consequence, one would have thought.

Do doctors geniunely feel nurses are incapable of relaying nformation or is it just part 
of the ongoing conflict between the two professions? Nursts traditionally opted for the 
subservient role and indeed it is easier to 'flow with the ticfe' and not become a 'broken 
reed'. But this does nothing for the image and credibility a nursing nor for 
strengthening relations with patients. This history of subseivience is partly responsible 
for many of the communication problems encountered withn health-care today. For 
example, if nurses hadn’t been so ready to lie to patients a: the doctor saw fit and if
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they hadn't so readily accepted that the doctor didn't have to communicate with them, 
many of the problems we are facing today would not exist.

Many nurses are no longer happy with this off-hand approach to truth-telling 
experienced by patients. This is not from any absolutist reason but from a belief that 
both their own and patient autonomy should be fully respected. In an attempt to 
improve this dilemma the advocacy role is being adopted by many practitioners. The 
medical profession, however, is neither willing nor ready to accept this change and 
some view nurse advocacy, not as nurses wanting to act in patients' best interests, but 
more in terms of a power struggle between both professional groups.

" [Porter points out] that where nurses do attempt to take on the role of 
advocacy they are likely to meet considerable resistance from doctors who 
will feel an assault on their power is being mounted. "(8>

Need the advocacy role however be restricted to the nursing profession? Cannot doctors 
also be patient advocates? Doctors aim to attain good results for their patients and they 
may also have to plead with another member of the health-care team for the benefit of 
the patient. Consider the following example - allocation of scarce resources, pleading 
the case for renal dialysis.

Indeed very often junior doctors are placed in the same position as nursing staff in 
connection with answering patients truthfully.

To return to the discussion on the professional conflict inherent in these communication 
problems. Doctors are generally not willing to share any of their professional authority 
with the nursing profession. Maybe, because fundamentally they regard themselves 
legally answerable for the patients overall care. But nurses are also accountable for 
their own actions or in this case omissions. So it would appear that communications 
between these two professions requires much improvement in order to benefit the 
patient and not to use the patient as the barrier to communications.

This section highlighted the dilemma confronting nursing staff when patients who have 
been denied the truth by the doctor start asking questions. The background to the ruling 
which seems to depict that only doctors can tell patients their diagnoses and prognoses 
was discussed. Also discussed was the apparent unquestioning acceptance of this by
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nursing staff. As the discussion progressed it became apparent that a conflict existed 
between these two professions and in order to fully benefit the patient, to maximise nett 
benefit (and minimise harm), they needed as a matter of urgency to improve their 
communications with each other.
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Section 9 Withholding information from a colleague

In section 8 it was concluded that in order to maximise nett benefit for the patient it 
was important that health-care professionals improved their communications with each 
other. The dilemma now encountered is one where perhaps the withholding of 
information from another professional colleague is the only way to respect patient 
autonomy. This is most pertinent in situations encountered by doctors practising in 
genito-urinary medicine; when a patient with Human Immunodeficiency Virus (HIV) 
refuses to have his General Practitioner (GP) informed of his condition.

9:1 The withholding of information in order to respect autonomy

Consider the following example. Even after frank and honest discussion about the 
implications of his condition and the fact that the GP cannot be expected to provide 
adequate clinical management and care without full knowledege of his condition, a 
recently diagnosed HIV positive patient still refuses to allow his GP to be informed. 
This scenario, although regrettable, does occur. These patients often feel ashamed and 
usually prefer the anonymity of a clinic to seeking advice from a GP who they may 
have known for years.

The doctors' obligation in this situation is two-fold:

(1) To maintain patient confidence
(2) To prevent other carers being put at risk.

9:2 Confidentiality

The principle of confidentiality underpins the practice of medicine as far back as the 
Hippocratic oath itself. The most common justification given for medical 
confidentiality is undoubtedly consequentialist; peoples' health and welfare and the 
general good will be obtained if doctors are fully informed by their patients. This is 
more likely to occur if people are secure in their belief that their secrets will not be 
disclosed. The need to respect confidentiality is by no means viewed as an absolute 
moral obligation. This is reflected in the British Medical Association (BMA) 
publication, 'Medical Ethics Today' which lists seven legitimate exceptions/0
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However, when confidentiality is overridden the doctor in question must legally justify 
his action.*

In the dilemma outlined above, consideration must be given to the patient's autonomy. 
He has requested that his condition is treated with confidence, so his needs will be 
better met if his desires are respected. He attended this clinic under the impression that 
the information he supplied and anything uncovered in the course of investigations 
would be kept secret. So, no matter how strongly the doctor favours GP involvement 
he must really have strong justifications for breaking the confidence. Some doctors 
have been accused of being overprotective by respecting the patient's instruction, and 
indeed such restrictions may hinder the provision of optimum treatment. However, the
competent patient has the right to make such decisions even if they entail therapeutic

(2)
disadvantages.

9:2:1 The consequentialist argument

Attention must be paid at this stage to the consequentialist argument that if people feel 
confident their secrets will be kept, they will be more inclined to come forward and 
seek medical help. This argument has particular relevance for people who are HIV 
positive and indeed anyone with a sexually transmitted disease (STD), where the stigma 
attached raises the need for confidentiality. Otherwise if they did not come forward due 
to fear of exposure, the incidence and spread of the disease could not be adequately 
monitored to provide for suitable care in appropriate regions of the country. Patient 
confidentiality can be maintained by anonymous epidemiology reports. It is this 
consequentialist argument that most STD clinics adopt when considering dilemmas 
associated with confidentiality and indeed, in recent times, most of them consider it as 
an absolute moral obligation. Consequentialists however do not strive for 
confidentiality to be treated as an absolute principle. They permit its violation in 
justifiable circumstances. Indeed a (utilitarian) consequentialist would actually divulge 
the information if he thought that overall nett benefit would be gained from doing so. 
The trouble with determining consequences is that they are usually unpredictable. No 
one can say for certain that the negative consequences forecast for breaching the

FOOTNOTE

* The UKCC Code of Conduct (clause nine) echoes the medical rule on confidentiality.
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confidence would actually occur.

9:3 Obligation to other carers

In the case of the dilemma relating to the genito-urinary doctor, as well as having an 
obligation to his patient, he has to be mindful of his obligations to prevent any harm to 
another professional colleague, namely the GP, or indeed any other professional who 
may be put at risk.

A patient with HIV infection is likely to develop medical and psychological problems 
that will necessitate a visit to his GP. If the GP is aware of his condition he will be able 
to take precautions to reduce the risks to his own health and the health of others in the 
course of any investigations or treatments carried out. Hence, it has been argued that 
the GP should be informed. However, this is not an argument which the BMA 
supports.

If the GP had full knowledge of the patient's condition he could take the appropriate 
precautions, but arguably the GP should assume that all patients have the potential to be 
HIV positive and precautionary measures should be adopted with all patients (wearing 
gloves and goggles). The adoption of these protective measures certainly sounds like a 
sensible practice. But many health-care professionals state that a degree of efficiency is 
lost when carrying out the procedure, which might negate their usefulness if they make 
the procedure 'clumsy' and increase the risks.

One interesting point is that the BMA allows disclosure to a sexual partner if it is felt 
they are at risk.

"If the patient understands the implications of behaviour which endangers others 
but refuses to modify it or to share information with sexual partners, so 
depriving them of the opportunity to make an informed choice, there is a strong 
case for the doctor breaching confidentiality after warning the patient of his 
intention. "(4)

So if disclosure is acceptable in this instance, why can the GP and other health-care 
professionals not be afforded the same privilege? In many peoples' estimation, the 
negative consequences of not telling those professionals at risk carry as much moral
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weighting as the harm done to the level of trust by breaching the confidence. It is 
acknowledged that the harms to health-care professionals referred to are possible harms 
that may never even be realised. But if they are realised they too may lead to death. 
Unfortunately for the health-care providers the fatality of the infection is not confined 
to sexual partners.

Some people may say why not tell the GP without the patient's knowledge? After all, 
what the patient does not know will not do him any harm. This opinion encourages 
deception. Indeed some people may say, 'So what's new'! Within health-care, 
deception is as we have made clear quite commonplace. If we can deceive in other 
areas within health-care, why not in this one? In reply most cases of deception are not 
morally acceptable, but in this one it is even less acceptable because as well as 
deceiving the patient the genito-urinary doctor will be breaking his word and breaching 
a confidence. In saying that it is even less acceptable no means implies that those 
deceptions that do not breach confidentiality are acceptable, but rather that the 
deception carried out in this particular situation by the genito-urinary doctor has a more 
serious moral implication.

Another factor which must be taken into consideration here is the famous 'slippery 
slope' argument. Once the GP is told, where will it stop? What about the nurse, the 
receptionist, the secretary, the laboratory personnel and so on? Eventually the patient 
through non-verbal cues may suspect that his confidence has not been maintained and 
the harm this could do is incalculable. As previously mentioned the likelihood of 
patients comming forward for counselling and investigation relies on confidentiality 
being guaranteed. If this is not the case and the public become aware that the doctors 
practising genito-urinary medicine do not keep their confidences, then the numbers 
seeking advice are likely to be drastically reduced resulting in negative effects on 
society as a whole.

It is interesting to point out that although STD clinics give consequentialist reasons for 
maintaining the confidence, consequentialist reasons can also be given for breaking it 
without the patient's knowledge - that is, there will be a reduction in the risks to other 
health-care providers.

When viewed in this light, consequentialism appears inconsistently applied as opposed 
to deontological ethics. In favour of consequentialism however, is its ability to allow
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disclosure to a sexual partner where deontology would not. The deontologist would 
view the duty to maintain the confidence as absolute and would not consider at all the 
implications to the sexual partner and potential off-spring. When the other elements 
involved are also considered to be morally compelling, deontology gives no help in 
choosing between conflicting duties!

Assuming we have decided to maintain the confidence, let us now consider the 
consequences if the GP unknowingly contracts the disease from a patient and then 
unwittingly passes it on to another patient. Even though the chances of this occurring 
are low in the probability stakes it isn't impossible. Knowledge or even rumour that a 
doctor has infected a patient with the virus regardless of how he got the virus is likely 
to be as harmful as learning that doctors don't keep secrets.

9:3:1 Maintaining the confidentiality of HIV infected health-care providers

In the event of a health-care provider becoming HIV positive, should they be forced to 
tell or should their confidentiality be maintained? This particular issue has been at the 
centre of much discussion recently, mainly because of the increased incidence of 
health-care workers' HIV status hitting the headlines. Indeed fears have been voiced 
that health-care workers could lose their basic right to privacy. (This does not mean 
that there are more health-care workers with HIV but that there are more news 
headlines about them).

In 1988 health authority employees sought to disclose to the media information about 
two practising doctors who had AIDS (Acquired Immune Deficiency Syndrome). The 
court did not accept that it was in the public interest to do so. The judge maintained 
that preservation of confidentiality is the only way of securing public health; otherwise 
doctors will be discredited as a source of education.(5)

The Department of Health's (DoH) recently published guidance on this matter says that 
patient safety is 'paramount', but employers have a duty to ensure the HIV status of 
staff is confidential, except where consent to disclosure is given, or in those rare cases 
where disclosure may be necessary in the public interest.(6)

The 'public interest' clause incorporated in the guidance may pose problems by virtue 
of the fact that it is something that is subject to varied interpretation. The presence of
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this clause may inhibit HIV positive employees from coming forward because of the 
very real threat of their status being made public. It is recognised that the guidance 
states that this should happen 'in the very rare case', but will this be enough to protect 
employees? ('Public interest' will be discussed in more detail later).

It is suspected that this clause was added as a safety-net for patients, and possibly as a 
good public-relations exercise to help stem panic. The public may find some solace in 
the knowledge that if they have ever been put at risk, they will be notified. It is not 
unreasonable that this line of reasoning may provoke great reservation. In fact it may 
create outcomes worse than it originally set out to achieve, such as heightened panic 
and anxiety when the public are made aware of a health-care professional's HIV status.

Although it is agreed that the patients' request for confidentiality should be respected, 
double standards appears to be promoted by this. If the patients' requests for 
confidentiality are being respected, why then can the same respect not be extended to 
the employees? Alternatively, if it is necessary for employees to reveal their HIV status 
to protect their patients, why can the duty not be reciprocal, that is the duties are not 
asymmetrical!

It is appreciated that health-care professionals have a duty not to harm patients, but 
surely by the same token they too have a right not to be harmed?

9:3:2 Harm in relation to HIV

Harm can be described as hurt or damage.(7) What exactly is constituted by harm in this 
situation hinges mainly on how it is viewed. It can either be a physical harm, that is a 
patient or a health-care professional contracting the virus. It can be the harm created by 
the loss of trust when a patient's request for confidentiality is not respected; this 
escalates and causes a decrease in the number of patients coming forward for help. The 
harm may also be that which is experienced by an employee when his HIV status is 
made public. As well as the personal effects on the employee concerned, it could create 
other harms such as:

(a) all ex-patients being exposed to unnecessary anxiety, at least immediately after 
the initial public statement is made.

(b) negative publicity undermining the reputation of the health service.
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(c) loss of recruits; as people come to view the health professions as hazardous.
(d) the threat of publicity inhibiting HIV positive staff from coming forward for 

early treatment.

All these harms need to be considered when decisions are being made regarding 
communications in relation to HIV. It is agreed that it will be impossible to avoid all 
of them and, indeed, an appeal to either consequentalist or deon to logical ethics are 
likely to prove to be limited in their usefulness in connection with arriving at 'the best' 
decision. The consideration then becomes a decision between the extent and degree of 
the nett harms and the benefits to the patient.

This discussion was concerned with the legitimate withholding of relevantly important 
information from another professional colleague. It discussed the dilemma confronting 
doctors working in STD clinics when HIV patients refuse to have their GPs informed 
of their diagnoses. The dilemma encountered was one of maintaining the confidence of 
the patient, and a duty to protect the other carers who may be put at risk. In order to 
back up the absolutist stance in relation to confidentiality held by doctors in STD 
clinics, (which incidentally is commendable, although there is a downside to this 
approach as has previously been indicated), an appeal was made to the consequentialist 
reasons for doing so. The confidentiality given to patients was compared with the 
recent treatment of HIV positive health-care providers. Although it was agreed that 
patients should have their request for confidentiality respected, it was felt that this 
should also be extended to the health-care providers for equally morally compelling 
reasons.
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Section 10 Whistle Blowing

It is by now apparent that within health-care there are many potential areas for 
communication breakdown; all of these having an affect on patient care. This 
discussion has so far been restricted to the interaction between patients and members 
of the clinical team, and with communication between the individual members of 
the team, - that is, doctor to doctor, nurse to doctor, consultant to G.P. The 
discussion will now incorporate the communication problems experienced between 
management and the workforce which up until now has largely been ignored.

Consider the communications between these two elements in conjunction with the 
events of recent years, (health-care workers willing to go public about standards 
within the service), it would seem that the extent of these communication problems 
are too severe to be ignored. 'It would seem' is stressed because it might be 
questioned that the tendency to go public need not necessarily reflect a decline in 
standards, but rather a change in the attitudes of health-care workers who do not 
possess the same degree of loyalty to the establishment as did the traditional health
care worker.

This would seem to suggest that health-care workers in the past accepted sub
standard practices and their loyalities to the establishment were misplaced. This I 
find hard to believe; although it could mean that today's health-care workers' 
expectations are higher and that their general outlook is more questioning. Surely, 
however, it is ironic that health-care employees should find it so necessary to 
publicly denounce unacceptable practices at a time when there are so many radical 
changes and cut-backs within health-care. Perhaps the correct interpretation is the 
imposition by management of such changes without consulting those who are most 
able to appraise the situation.

Consider the act of publicly denouncing an unacceptable practice; surely the 
practitioner who has a genuine concern takes this action because she feels morally 
compelled to do so. The conflict she is experiencing is one of 'truth'. Should she be 
truthful or should she ignore what she is witnessing? (This discussion on truth is 
developed later). To support the earlier claim that the problem being witnessed is 
related to our modem day economic climate, I ask - did health-care providers in the 
past not have any 'moral qualms' in relation to truthfulness, or was their 
truthfulness not put to the test as frequently as it is today?
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Consideration of this communication breakdown between management and the 
workforce leads into a discussion on the highly emotive and topical subject of 
whistle blowing.

10:1 What is meant by 'whistle blowing'?

'Whistle blowing' can be broadly defined as the sounding of an alarm from within 
to call attention to negligence, abuse or danger'.(1) As has already been stated it has 
become a topic very much associated with health-care and with the nursing 
profession in particular. It is with this profession that my discussion will be mainly 
concerned.

It is generally accepted that any health-care worker aware of threats to patient safety 
has both a moral and a legal obligation to safeguard patient care. Indeed most 
people will consider this moral obligation to be binding. Therefore the only 
alternative available to the carer, who is otherwise unable to change the practice 
through discussion and consultation, is to expose it by blowing the whistle. 
Unfortunately, it is not that simple. A decision to blow the whistle can never be 
undertaken lightly and the individual concerned has to weigh up her loyalty to 
colleagues against her conscience and desire for truthfulness. She must also consider 
the recriminations she will have to face as recent evidence shows that whistle 
blowers from within the ranks of health-care can at the very least expect to be 
dismissed from their post, (not to mention the stress and strain that will result from 
the ensuing intimidation and harassment that will inevitably occur).

As stated, drawing attention to bad practice is the only option available. Within 
nursing, for example, a Code of Professional Conduct has been drawn up which 
substantiates this claim. The Code leaves staff in no doubt that responsibility to 
patients and the public takes precedence and it instructs them to:

(1) act always in such a manner as to promote and safeguard the interests and 
well-being of patients and clients;

(2) ensure that no action or omission on your part, or within your sphere of 
responsibility, is detrimental to the interests, condition or safety of patients 
and clients;
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(12) report to an appropriate person or authority any circumstances in which safe 
and appropriate care for patients and clients cannot be provided;

(13) report to an appropriate person or authority where it appears that the health or 
safety of colleagues is at risk, as such circumstances may compromise 
standards of practice and care.®

Why then, when staff are equipped with such a Code, are they so reluctant to 
divulge bad practices? Why, instead of being applauded for upholding the code, are 
whistle blowers within the National Health Service so severely punished?

There are three main elements involved in whistle blowing which make it an 
objectionable activity and all the conflict associated with it can be attributed to 
these.

Dissent - This is making public a disagreement with an authority or a majority 
view, by calling attention to unsafe practices.(3)

Breach of loyalty - Loyalty to colleagues comes to be pitted against concern for 
public interest.<4) All workers within health-care are part of a team and one does not 
tell on another member of that team as it constitutes a breach of loyalty. Although a 
certain amount of loyalty to colleagues is expected, professional codes of ethics 
stress clearly that responsibility to patients and the public take precedence.

Accusation - This element arouses the strongest reaction from the hierarchy. The 
charge may be one of unethical or unlawful conduct on the part of colleagues or 
superiors. It singles out specific groups who knew what was wrong or had the 
capacity to make different choices.(5)

10:2 The dilemma confronting nurses in today's world of health-care

The present situation is as follows - any nurse who is aware of something within the 
work-place that constitutes unacceptable standards either by abuse, incompetence or 
negligence, according to her Code of Professional Conduct, should report it. In 
fact, failure to do so is an omission which constitutes a breach of a Code element.
In legal circles also failure to report a dangerous practice, incompetence or 
negligence is negligence by omission.
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Assume then, for the sake of discussion, that we have a nurse dissatisfied with 
standards of care. If she follows her conscience and reports the matter, past 
experiences have shown that she will be made to suffer. Management has up to now 
been seen to favour silencing the dissenter as opposed to addressing the problem.

The Code of Professional Conduct is very much a core element in any discussions 
concerning whistle blowing within health-care, hence my frequent referrals to it. 
This controversial document is drawn up by the United Kingdom Central Council 
(UKCC) which is the professional body for nurses, midwives and health visitors.
All members of the nursing profession are bound by the Code of Professional 
Conduct. Unfortunately, however, many nurses have falsely raised expectations and 
created misconceptions about the power of the Code and indeed the power wielded 
by their professional body - the UKCC. Many nurses falsely believe that the Code 
can be used to sanction employers in the same way it can be used to sanction 
individual practitioners (for example), in cases where standards are affected by 
under-resourcing and understaffing.

One such nurse is Graham Pink who, in an attempt to uphold the Code, spoke out 
when he believed standards of care were professionally unacceptable. Unfortunately 
for Mr Pink the recriminations from his local health authority were harsh and 
ironically the Code that he set out to defend and uphold was instrumental in his 
suspension.

During Pink's employment as a charge nurse in a care of the elderly ward, staffing 
levels dropped so low that it was physically impossible to deliver an acceptable 
standard of care. After a six month fruitless campaign of writing to managers, 
statutory bodies and politicians, as a last resort he wrote to The Guardian 
newspaper. On the 25 July 1990 a local paper described an incident in which one of 
Mr Pink's patients fell to the floor. Mr Pink was then called to a disciplinary 
hearing by his local health authority and charged with breaching confidentiality in 
the above-mentioned interview with the local newspaper.(6) After a year during 
which disciplinary hearings and an appeal were heard, Mr Pink was found guilty of 
gross misconduct and in September 1991 he was dismissed.(7)

The experience of Pink raises many questions in relation to the power of the UKCC 
and the usefulness of its Code of Conduct. It demonstrates that although nurses are 
expected to follow the Code, the professional body responsible for implementing it 
is powerless to support them in any ensuing conflict with their employers.
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The Pink affair also raises another question - when, if ever, is it permissible to 
breach this duty of confidentiality?

10:2:1 Confidentiality

The duty of confidentiality is not absolute, and the UKCC's Code indicates this in 
clause 10 when it states -

"...protect all confidential information concerning patients and clients 
obtained in the course of professional practice and make disclosures only with 
consent, where required by the order of a court or where you can justify 
disclosure in the wider public interest; "(8)

Pink obviously felt as a conscientious practitioner that, since all previous attempts 
he had made to correct this unsatisfactory situation had failed, it was in the public 
interest that it should be brought to light. Unfortunately, for Mr Pink it was not that 
simple and the unfolding of events surrounding his case seemed to indicate that 
confidentiality was not being used in the best interests of the patient, but rather as a 
weapon to suppress nurses from speaking out.

10:2:2 Public interest

While there are guidelines to help staff decide whether or not it would be prudent to 
breach confidentiality in a given situation, the final judgement must be made by the 
individual practitioner concerned. The same applies to the public interest. The 
UKCC does recognise that at times disclosure is necessary in the public interest; 
however the definition it offers is too general to be of any help to a concerned 
practitioner facing a legitimate reason to blow the whistle.(9)

As has already been said, the UKCC's own guidance allows breaches of 
confidentiality in the ’public interest' and, indeed, calls have been made to get 
'public interest clauses' written into contracts. However, in light of the Pink affair it 
is questionable whether such clauses would be of any real benefit, since there is not 
always going to be defined agreement of what exactly constitutes the public interest.
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According to Avery:

"There are cases where the desire to preserve the confidential 
relationship which exists between the medical professional and her 
patient must be subordinated to the duty which is cast on every good 
citizen to assist in the investigation of serious crime" (10)

The General Medical Council (GMC) explains public interest disclosure by 
reference to the exposure of someone to risk of death or serious harm.(11)

Barry recognised that what is claimed at first glance to be in the 'public interest' 
need not necessarily be prima facie in the interests of everyone. What he then goes 
on to say is that if this is more closely considered those who felt it was not in the 
'public interest' may also stand to gain. To clarify this he suggests the use of more 
refined tools. Instead of simply saying that some measure is 'in his interests', a man 
will often specify some role or capacity in which it is favourable to him - for 
example, 'as a parent' or 'as a businessman'. One capacity in which everyone finds 
himself is as 'a member of the public'. Some issues allow a policy to be produced 
which will affect everyone in his capacity as a 'member of the public' and nobody 
in any other capacity, but it must be added here that there are many issues which 
lack this simplicity.(12)

For example: in relation to National Health Service (NHS) 'whistle blowing', the 
health authority in question will most likely not view disclosure as being in the 
'public interest', mainly because it creates controversies over their policies and 
management tactics and reduces public confidence in health-care.* If they were to 
do as Barry suggests and view themselves as members of the public and hence 
potential patients, then it would also superficially appear to be in their interests to 
improve standards of care. The likelihood of this stance being adopted is limited 
because in their case a specialist interest, that of being managers, outweighs their 
share in the public interest and they would have a nett interest in opposing it. 
Another factor which may determine their view is that many managers will have

FOOTNOTE

* The same can be said for the ongoing Matrix Churchill affair'. 'Public Immunity
Certificates' were signed because the Government apparently decided it was not in the public 
interest to know about these matters. This appeal to the public interest was being used to 
cover up an unsavoury practice which if divulged would harm the Government (of the day) 
more than the public by reducing public confidence.
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entered into private health-care schemes which the less well-off members of the 
public could never avail of, and so a fall in standards in public health-care need not 
necessarily affect them.

It is recognised that to enable managers to discharge their public duties they may 
need to insulate themselves to prevent their decision-making from being 
compromised. But if the NHS is so good, then why is it necessary to embark on 
private health-care? It is up to the individual, and indeed everyone has the right, to 
make such decisions and choices about how they conduct their private affairs; 
however, the fact that an unsatisfactory situation does not affect the manager does 
not mean that it is not in the public interest to expose it. In such a situation where 
there is opposition to so-called 'public interest' the end result involves favouring 
some at the expense of others.

Undoubtedly there will be occasions within health-care when individuals with an 
'axe to grind' will draw attention to unsatisfactory conditions under the banner of 
the 'public interest', when essentially what is being considered indirectly is their 
own particular interests. It is not disputed that the public will probably be interested 
enough to read their story but it need not necessarily be in the 'public interest' to do 
so. Of course there is a distinction to be drawn between 'public interest' and 'what 
interests the public' (salacious stories etc); they are by no means synonymous.*

In the event of such a disclosure taking place for the wrong reasons, it may only 
serve to create panic and heightened anxiety among the public. This could possibly 
result in a loss of confidence and create doubts about health-care, when such doubts 
will be very much misplaced. Such actions could not be in the public's interest and 
infact may well be contrary to the concept of the 'public interest'.

As previously stated the interpretation of what constitutes 'gross misconduct' and 
indeed 'public interest' are left very much to the individual practitioner. This by no 
means suggests that the term 'public interest' is being consistently abused.
However, any appeal to the public interest should not be undertaken lightly. It is not 
disputed that within health-care, as indeed within any walk of life, there will be

FOOTNOTE

* The need to distinguish between, (a) what the public is interested in, as against (b) the
public interest. They may, and often do coincide. Cynically, some news editors will cater 
for (a) without necessarily worrying unduly about (b).



occasions when undesirable practices will occur and it will be in the 'public interest' 
to bring these to the public's attention; but in doing so the messenger/whistle blower 
should not have to pay such a 'high price'.

10:3 The role of the UKCC's Code of Conduct

To help improve the situation for dissenters from within the nursing profession, the 
first area where change needs to be implemented is with the UKCC and its Code of 
Conduct, as they do not offer enough theoretical or practical guidance or support to 
staff. Until some constructive steps are taken, conscientious nurses such as Pink 
who are genuinely concerned about standards of care will continue to be penalised 
for speaking out.

Ironically if something had gone seriously wrong and Pink had not reported the 
inadequate staffing levels, he would still have been found guilty of misconduct by 
omitting to report the staff shortage. The UKCC has very limited powers regarding 
actions taken by employing authorities. This may be interpreted as a disinterest in 
protecting the workforce, as was shown in the new edition of the Code. This 
publication, the third edition, makes it clear that its primary statutory obligation is 
to protect the public and not the practitioner.

The amended Code places greater importance on patients and their families and a 
slightly more cautious wording on the controversial issue of the environment of 
care.

"The previous Code's phrases, 'adequacy of resources' and 'the workload of 
and pressures on' colleagues, have been deleted. Whereas the Code stated 
'Have regard for the environment of care', it is now its effects which one 
should have regard for."(13)

It would appear that what is meant by 'its effects' is the 'standards of practice' and 
it no longer offers any protection against the abuse of the nurse.

In conclusion the Code is non-specfic and obviously not written for the protection of 
the practitioner. The professional body responsible for implementation of the Code, 
however, has no power to protect the practitioner either. It would seem therefore 
that these factors are likely to actively prevent any form of dissent from within 
nursing. Now more than ever, in today's world of constant change in health-care,
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including very drastic staff reductions coupled with government trusts writing 
'gagging clauses’ into contracts, health-care professionals need a revised Code of 
Conduct* and a professional body that will guide and support them in their attempts 
to uphold their professionalism. Practitioners themselves have called for more 
empowerment of the UKCC, however until the professional body begins to convey 
in its statements that it is truly the advocate of its members, greater UKCC 
empowerment is not likely to be the answer. Cynical as this may seem, it is 
questionable as to whom the professional body are actually paying allegiance to in 
their existing Code.

10:4 Guidelines for staff

In light of this discussion it would appear that some guidance and support is 
necessary for the protection of any 'dissenter' in the health-care setting. Indeed it 
appeared that the situation would improve when the Govemement issued the 
document:

'Guidance for staff on relations with the public and the media'(14)

Some managers have welcomed the guidelines and feel that it will help foster a 
more open culture, but staff are far from convinced. The Royal College of Nursing 
(RCN - professional union for nurses) have dismissed the document as 'toothless 
and confusing'. Geoff Hunt, co-ordinator of Freedom to Care, (an organisation of 
health workers and other professionals concerned about freedom of speech), states 
that the guidelines still 'stack the cards' against the whistle blowers.(15)

The document itself in the first instance appears to offer some assistance to the 
'whistle blower'. For the first time the concept of 'right and duty' is raised and the 
health-care professional is encouraged to 'feel free' to raise concerns. However, as 
it progresses the documents apparent helpfulness is soon replaced by unrealistic 
stipulations. For example - concerns should be raised through local managers with 
the chairman of the trust or the authority acting as the final arbiter. Having

FOOTNOTE

* I agree that prioritising code elements, by itself, in order of (moral) legal (importance) may
not be all that helpful in determining particular cases, especially when those code elements 
conflict. Indeed legal and moral codes are traditionally unamendable to this kind of 
treatment. If they are made to rigidly fit this model we end up with the 'wooden application' 
(absolutist) approach to rules.
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exhausted all these avenues the guidelines suggest staff 'might wish' to consult their 
MP in confidence or go to the media, but it warns that this could lead to 
disciplinary action if the complaint is unjustified.(16) Naturally, the question of what 
constitutes an unjustified complaint is the crucial issue.

Perhaps the most confusing and unacceptable feature of the document is its counsel 
in relation to confidentiality. It stipulates that any unauthorised disclosure about a 
patient will 'always' warrant disciplinary action - even where the member of staff 
believes they are acting in the patient's best interests. Suppose the belief is sustained 
by duly acknowledged evidence which incontrovertibly demonstrates that it is in the 
'patient's' best interests, then is this to warrant disciplinary action? If so, then I 
wonder whether they should be found not guilty and awarded compensation for 
redress/harassment. In its introduction the document states that it

"...complements professional or ethical rules, guidelines and codes of conduct 
on freedom of speech, such as, the UKCC Code of Professional 
Conduct... ".(17)

It would seem that these two statements do not measure up and certainly cannot be 
reconciled to clause 10 of the UKCC Code of Conduct.(18)

The document also warns that every member of staff has an implied duty of 
confidentiality to their employer and any breach of this may lead to disciplinary 
action - although this can be overrode by a greater public interest. The document 
does recognise that the duty of confidentiality is not absolute, but it warns that any 
decisions to breach it will not be received graciously.

The guidance emphasises that

"Under no circumstances are employees who express their views about health 
service issues in accordance with this guidance to be penalised in any way for 
doing so."(19)

While the document recognises that staff have a right to express concerns, within 
the boundaries it lays down, if someone oversteps these boundaries they are left in 
no doubt that it is at their peril. So while it also assures staff that if they play within 
the rules they will not be penalised, it does not state how it will police this. How
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then are staff expected to believe the myth that managers will not act against a truth- 
teller?

How do nurses meet the recommendations inherent in the Government guidelines 
and also exercise their professional duties as laid out in the Code of Conduct. The 
Code emphasises the absolute duty to the patient when it states that the patient's 
needs are paramount and must be given prime consideration at all times. The 
guidelines seem to favour fidelity to the employers.

Let us consider clause (1) of the Code -

"act always in such a manner as to promote and safeguard the interests and 
well-being of patients and clients; "(20)

A situation could easily arise where in order to fully meet the demands of this 
element of the Code, (or indeed any element), a practitioner may have to contravene 
the Government's guidelines. In fact a definite inconsistency exists in that nurses 
who, by trying to uphold the Code of Conduct, could well violate the Government's 
guidelines. So, to rely soley on either of these two documents to determine what is 
morally right or correct could be misguided.

An additional difficulty is that elements of the charter itself may be in conflict thus 
rendering it impossible to decide which takes priority.

Before continuing with this criticism of the Government's guidelines, there is one 
point to be made:

The Code emphasises the absolute duty to the patient, while the government 
guidelines seem to favour fidelity to the employers.

The problem then facing concerned practitioners is very clearly a question of 
divided loyalties.

Is loyalty to the patient absolute? Surely to say it is, is misguided, especially if in 
being loyal greater damage is created? For example - damage to the reputation of 
the hospital, to the other health-care providers, the resultant damage encountered by 
the practitioner who speaks out.

102



With regard to loyalty to the employers, it cannot be discounted as unimportant but 
once again cannot be treated as absolute.

It is recognised that this stance regarding loyalty to the patient may not be accepted 
by everyone. But on some occasions, such loyalty can compromise a practitioner 
and result in him taking steps which are disproportionate to the damage it might 
cause.

Perhaps it is a simplification of the situation to view it in this manner, but what I 
am attempting to demonstrate is could the Government's guidelines which so clearly 
favour loyalty to the employers be in effect trying to offset the radical approach 
prompted by the Code of Conduct?

It is agreed that media exposure is not the answer to every problem and a nurse who 
turns to the Code when confronted with a moral concern may indeed be steered 
along this route. In the same way if the nurse considers the Government guidelines 
she would opt for fully exhausting the internal mechanisms designed to resolve 
conflict. When viewed in this light it would seem that the aims and objectives of the 
guidelines are perhaps more praiseworthy. Unfortunately, however, in attempting to 
offset the radical approach prompted by the Code of Conduct, the Government 
guidelines are so extreme that they successfully 'gag' the nurse. Perhaps there are 
valid reasons for the Government wishing to silence dissenters from within the ranks 
of health-care, however these are not pertinent to this thesis.

When proposals to formulate a whistle blower's charter were first considered it was 
labelled by cynics as the 'Gagger's Charter' and indeed the guidelines seem to fulfil 
this description/20 It would appear that free speech within the health service is to be 
suppressed and although lip service is paid to safeguarding whistle blowers, it would 
seem that health-care workers who speak out can quite simply be dismissed. The 
Government guidelines appear to imply that the workforce should keep their heads 
down, their eyes closed and their mouths firmly shut.

10:4:1 Doctors' freedom of speech

This discussion so far has been primarily concerned with the nursing profession.
One point of interest is that it seems to be much easier to get a nurse removed from 
the register than a doctor. This is possibly related to the fact that the British Medical
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Association (BMA) have to date been able to retain paragraph 330 of consultants' 
term and conditions of service, which states that

"A practitioner shall be free, without the prior consent of the employing 
authority, to publish books, articles etc, and to deliver any lecture or speech, 
whether on matters arising out of the hospital service or not."(22)

Currently concerns are being raised over attempts by NHS Trusts, (which have the 
right to set their own terms and conditions for staff), to remove the above-named 
paragraph from the standard consultant contract. This is in direct relation to 
proposals for the introduction of gagging clauses and the BMA has argued that it is 
essential that doctors remain free to speak out in the patient's interests. Virginia 
Bottomley, The Secretary of State for Health, is to examine ways of guaranteeing 
that hospital consultants continue to have the right to speak out without fear of 
dismissal with the increasing numbers of hospitals opting for trust status. Such 
guarantees would depend on the doctors firstly taking up these complaints with the 
employing authority.(23)

One much publicised medical whistle blower is Dr. Helen Zeitlin. Dr Zeitlin, a 
consultant haematologist, faced disciplinary proceedings after speaking out about 
nursing shortages. Dr. Zeitlin who had 20 years' experience in the NHS was made 
redundant, the hospital claiming that it had too many specialists in blood disorders, 
although Dr. Zeitlin asserted that her dismissal was a direct result of her criticism of 
hospital management.(24)

One point to note here is that unlike Pink she was not suspended for 'breach of 
confidentiality’, or indeed for breaking any code. Her protection was probably the 
above-mentioned clause which affords consultants freedom of speech. What it does 
highlight, though, is that if you blow the whistle you can expect retaliation or 
vindictiveness and clauses and codes are not going to protect you because the 
'stronger' power is more likely to survive.

The Government has professed a desire for openness within the NHS and when The 
Secretary of State for Health urged for the reinstatement of Dr Zeitlin, it seemed to 
qualify this assertion.(25)

Why, when Mrs Bottomley was able to wield her powers of intervention so 
positively in the Helen Zeitlin affair, was she not able to respond more favourably
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to Mr Pink's request for intervention, instead of telling him it was a matter for his 
health authority? Although the charge of 'breach of confidentiality' is different to 
that of 'unfair dismissal', there are great similarities in the two situations, namely 
retaliation for whistle blowing factor.

10:4:2 Whether or not to sound an alarm?

In taking account of the way in which whistle blowers are treated, staff would be 
strongly advised to weigh up the pros and cons before resorting to taking action. It 
must be stressed that before going public all avenues to reach internal resolve should 
be exhausted. All avenues exhausted, the next step is to resort to the professional 
body, the UKCC, before considering exposure to the media. These precautionary 
measures should protect the individual nurse with moral concerns about standards.

A nurse dissatisfied with something within her practice should carefully explore the 
situation, decide who is suffering, to what degree, whether it is preventable and 
determine what steps can be taken to remedy it. Assume for the sake of discussion 
that standards of care are poor due to inadequate staff. Mmanagement has been 
contacted but no (effective) action has been taken to improve the situation. How 
does the nurse decide whether or not to pursue the problem? In consulting the Code 
of Conduct it would seem that in order to maintain the standards of the profession, 
her individual professionalism and integrity, she will have to take action. This 
action will be prompted by a need to be truthful and a geniune concern for patient 
care. The outcome she will be aiming for is improved standards for patients and 
heightened staff morale. What must be remembered is that very often these ideals 
are not realised as was demonstrated in the Pink case. Even after tremendous 
personal sacrifice, significant change is rarely achieved as the organisation 
(sucessfully) retaliates (over time).

The potential whistle blower must question whether or not the situation is serious 
enough to necessitate such drastic action. Careful consideration must be given to the 
negative consequences (to her) which are almost certain to be incurred by going 
public.

Some of the negative consequences to the nurse of going public include: being 
accused of breaching loyalty to her employers and colleagues; retaliation and 
harrassment, to such an extent that it will take its toll on both her personal and 
professional life. Promotional prospects are likely to be diminished, demotion is
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likely and if 'gagging' clauses exist in the individual's contract, she is likely to be 
dismissed. The challenge to the status quo will not be accepted by the organization 
and is likely to be considered as a 'breach of confidentality'. The nurse is likely to 
be professionally destroyed.

Other consideration are the negative consequences to the hospital - irreparable 
damage may be done to the hospital's reputation after such negative publicity and 
the public will lose its trust in health-care. Therefore, the practitioner should be as 
certain as possible that the benefits to be gained from highlighting the problem 
justify the harm it will do and the unhappiness it will cause. Can the need for an 
extra pair of hands be so vital as to justify the controversy that it will create?

Management may respond by providing the extra staff, but will the staff remain to 
correct a long-term problem or will they be redeployed once the fuss dies down?
Are the staff shortages due to complete misappropriation of resources by 
management or are management perhaps doing their best within the constraints of 
their budget? Where will the extra staff be pooled from? Will it be a case of 
'robbing Peter to pay Paul'? Will the situation in one ward be improved to the 
detriment of another?

10:4:3 The moral concern of truth-telling

A practitioner witnesses something which is unacceptable. Intuititively her 
conscience is prompting her to speak out in order to render improvement and 
change. The rights of the patients are being violated because, quite simply, they are 
having to accept substandard care. The rights of all the health-care providers 
concerned are also being violated, because they are not being afforded the chance to 
deliver the standard of care they know the patients require. If we ignore the 
negative consequences outlined above, the moral concern here is that of truthfulness 
and the only option is to be truthful". This is the opinion which will be held by 
someone adopting the 'Kantian viewpoint'.

According to Immanuel Kant correct actions (telling the truth) do not depend on 
consequences. So the negative consequences outlined above, for example - breach 
of loyalty, do not feature in the argument. The truth-teller must be truthful to 
herself and others. Truth must be the prime concern and no consideration need be 
given to consequences. In relation to Health Service whistle blowing, Kant's theory 
would certainly encourage more staff to speak out and indeed this may be to the
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patient's benefit but the deontologist will not concern herself with the results of her 
truth-telling, only with the moral importance she places on truth.

The individual practitioner must decide if her desire for truthfulness is the ultimate 
goal, or should she pay heed to the consequences? While truth is morally 
praiseworthy; does it always produce the best end results?

As has previously been indicated, I do not advocate an absolutist position to the 
issue of truth-telling and in relation to whistle blowing the risk of negative 
consequences cannot be ignored. The consequentialist argument seems more 
appropriate in this situation as truth-telling can create much unhappiness and in the 
end reaps no benefits. I do not discount (these) consequences as morally irrelevant.

An employee who feels strongly that something she is witnessing within her 
workplace is not acceptable certainly has the right to and indeed should speak out. 
When the question was asked is whistle blowing worth the consequences, the 
intention was not to dissuade all whistle blowers, but merely to encourage careful 
consideration before embarking on it. The moral duty to protect the patients in our 
care is binding. When I say I do not advocate an absolutist position to the issue of 
truth-telling in relation to Health Service whistle blowing,! am not trying to side
step my duty. I am merely recognising that sometimes speaking out does not 
achieve what is intended. In many cases if it does it is at the expense of others; the 
'Robbing Peter to pay Paul' scenario.

Consider another occasion where it may also be at the expense of others. If by 
speaking out resultant harassment forces the nurse to leave her work, does she not 
then fail in her duty to her dependents? At this stage I do not wish to enter into a 
discussion on conflicting duties but am merely highlighting the importance of 
carefully weighing up the situation before taking a decision to go public.

Having said all this if someone feels strongly that something they are witnessing in 
the work-place needs to be aired publicly, (and there will always be a need for 
conscientious objectors in the work-place), then they should certainly speak out. 
Freedom of speech in society cannot be denied and unacceptable practices cannot be 
brushed under the carpet, or simply ignored, because people are afraid to air their 
views. Nor is it acceptable that when people speak out in the interests of others that 
they are subject to intimidation and harassment.
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10:4:4 The way forward

Considering that there will always be conscientious objectors in our midst, and that 
the treatment they receive at present is far from acceptable, what is the way 
forward?

It is obvious that the draft guidelines on the whistle blower's charter do not offer 
much protection for professionals trying to uphold a Code of Conduct which does 
not apply to their lay managers. A Professional Code for health service managers 
has been suggested, (27) but if previous documents are anything to go by its 
usefulness will be limited. When conflicts arise, which document's guidance would 
take priority especially since priorities differ for different cases? Will it once again 
be the case of the 'stronger' power winning?

Perhaps the answer is greater empowerment for the UKCC by enabling them to 
investigate fully any health-care area where allegations have been made regarding 
poor standards. Before this could happen the Code of Conduct requires revision to 
ensure more protection to the employee. The UKCC would also need to utilise the 
Code to support its employees rather than to provide for sanctions against them.

Another option may be the introduction of a clause similiar to that found in 
paragraph 330 of consultants' terms and conditions of service which guarantees 
freedom of speech. Although this is an unrealistic option, in the unlikely event of it 
being realised, it is likely that it would be accompanied by a set of conditions that 
would render it nearly worthless. On a less cynical note, I will admit that 
disgruntled employees who are speaking out for less than geniune reasons would 
find refuge in such a clause and in this type of circumstance it could be abused. 
Perhaps the most positive way of addressing this problem would be to introduce an 
independent arbitrator or an ombudsman to decide whether or not complaints are 
justified. This was acted on by the MP for Leeds, Derek Fatchett, who saw that the 
draft guidelines for the whistle blower's charter did not offer enough protection for 
staff who felt the need to criticise their own senior management. Fatchett held the 
opinion that if there is no better way for employees to raise their concerns then they 
will be tempted to go to the media and once issues become public they are much 
more difficult to resolve. With this in mind Fatchett introduced a Bill for whistle 
blowers in the NHS whereby an independent external examiner such as the Audit 
Commission or the health service ombudsman would investigate the issue. 
Concerned practitioners would then be guaranteed an impartial investigation.(28)
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The UKCC is also suggesting that the role of the Health Service Commissioner be 
enhanced and that nurses should be more aware of his role as ombudsman and not 
view it as a threat but rather as a means to improving standards of care. The 
Council is also considering an alteration to the Code of Conduct. Where the Code 
states that

"...the nurse is to report to an appropriate person any circumstances that 
might be detrimental to the patient's safety and condition",

The Commons Health Select Committee suggests that after 'appropriate person' the 
words 'including the Health Service Ombudsman' be added.(29)

The Government is studying the select-committee report. Should the 
recommendation be implemented staff will only be allowed to approach the 
Commissioner after 'internal staff complaints systems fail, so it may still not 
provide protection for staff too afraid to come forward.{30)

One community health trust is appointing an ombudsman to sort out staff concerns 
about patient care. Fosse Health trust will pay an independent ombudsman to 
ensure that managers deal appropriately with staff concerns. Staff will be able to 
request anonymity and, if local managers do not respond to recommendations, the 
ombudsman can go straight to the trust board or the media.01)

The initiative taken by this particular trust is very encouraging. It indicates an 
openness and keeness to learn of staff complaints so they can address the problem 
before it escalates and becomes the focus of media attention. Acting this way is also 
a positive effort to protect their own interests, the interests of the practitioner and 
patients and, of course, the public interest.

These recommendations and changes are all very encouraging, but until there is a 
widespread adoption of the management style of Fosse Health Trust, there will 
always be a need for individuals to resort to whistle blowing until appropriate 
changes in the law offer protection for whistle blowers. This is mainly because it is 
at this level that any geniune protection for whistle blowers can be granted.
Certainly individual companies and institutions implementing change at local level is 
to be applauded but it is questionable how far their commitment to the protection of 
the whistle blower will stretch. Ultimately the interests of the employer are not 
likely to be the welfare of the whistle blower, but rather the interests of their own
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company or institution which is not the same thing. On the contrary the law can 
stand back, view the situation objectively, and offer the type of protection that the 
situation warrants. We should no longer be prepared to tolerate a situation where a 
concerned practitioner, who responds to his moral and indeed legal obligations 
towards his patients, can be penalised for doing so. With this in mind I shall now 
discuss the current legal system.

10:5 The current legal system

The legal system in Britain helps the government to control whistle blowers. Terms 
are enshrined within the contract of employment which obligate an employee to act 
in good faith and fidelity. Disclosing confidential information breaches this and can 
result in dismissal leaving the employee to prove a case in the industrial tribunal. A 
rather unattractive option to any employee, especially when legal aid is not available 
for industrial tribunal cases. Even if an employee can prove unfair dismissal, they 
are always in a weaker position, compensation is limited and the tribunal has no 
power to reinstate their position if they have been dismissed.(32)

In Britain the legal system views the position of the whistle blower in relation to the 
disclosure of the information when employers seek injunctions. In several leading 
cases, Lord Denning stated that injunctions were not issued to stop employees 
disclosing publicly any misconduct on the part of employers - such as crimes, 
frauds, and misdeeds and any activities that are 'dangerous to members of the 
public.,(33)

The British legal system does not, however, have sufficient power to protect the 
whistle blower against victimisation, dismissal, and subsequent blacklisting and, as I 
said earlier, remains powerless to reinstate vindicated employees. There is an urgent 
need to recognise that whistle blowers serve a vital purpose in ensuring the 
disclosure of information in the public interest. In the United States whistle blowing 
is considered a vital part of the regulatory process and State and Federal legislation 
exists to protect whistle blowers. For example, the Whistle Blower's Protection Act 
1989. Similiar positive steps need to be taken here.(34)

Staying with legal matters - the recent case of Broadmoor Hospital v Hyde 
complements this discussion and hopefully is a sign of changing attitudes for the 
future.
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In considering whether it was 'necessary in the interests of justice', to require a 
journalist to reveal the source of a leaked confidential report, Sir Peter Pain said the 
plaintiff, as a public body, could not obtain an order to reveal the defendant's 
source, thereby restricting freedom of expression unless it could show that this 
would be in the public interest.(35)

"[The defendants argued that] the source would, if sued by the plaintiff, 
have a good defence on the ground that disclosure was in the public 
interest. "(36)

Although this would involve approving a deliberate breach of confidence, the 
possibility of such a defence succeeding could not be ruled out, mainly because of 
the defendant's assertions that the reports revealed misconduct in the management of 
the hospital.

The plaintiff denied this claim, but still faced the obstacle that

"No court may require a person to disclose...the source of information... 
unless it...be necessary in the interests of justice... "(37>

Although the plaintiff may assert that exposing the source would serve the 'interests 
of justice', this interpretation would be solely from a disciplinary perspective.(38)

This viewpoint was not reflected in Lord Denning's judgement:

"...the court had no jurisdiction to make the order sought, but if it had his 
Lordship would not exercise his discretion in favour of making it."(39)

Although this is not a straightforward case of victimisation for whistle blowing, it 
could have become just that had the courts not protected the identity of the source of 
the leak. Two encouraging features of this case are:

(1) The court recognised the potential for a charge of breach of confidence to be 
upheld in the public interest.

(2) The court recognised that when the plaintiff requested the identity of the 
source in the 'interests of justice' their interpretation of justice would be 
vicitmisation and reprisal.

in



It is indeed encouraging to see justice and freedom of speech being protected in this 
way; hopefully this positive attitude will be reflected in future dealings with whistle 
blowers. In the wake of the Pink affair we have seen the birth of the organisations 
discussed below, whose aim is to implement change to the present unsatisfactory 
situation.

10:5:1 Organisations which hope to implement change

'RCN WHISTLE BLOW' - This service allows staff to express their concerns. All 
information is treated in confidence and no further action is taken unless the nurse 
in question gives consent. This may sound like a worthless exercise, but it must be 
remembered that not everyone could cope with the undesirable attention which 
accompanies all forms of dissent. Another use for this information is to pressurise 
The Secretary of State for Health, also MPs and Ministers, and to put media 
spotlight on any problem area affecting patient care.(40)

The organisation 'FREEDOM TO CARE' has been launched to campaign for the 
right of all health and social care workers to voice their concerns about policies, 
practices and standards of care without fear of intimidation or reprisal. It will 
campaign for "changes in the law, administrative procedures, and managerial 
culture ".(41)

Another step forward has been the launch of a new free legal advice helpline - 
'PUBLIC CONCERN AT WORK'. The aim here is to offer confidential help to 
NHS workers and others with serious concerns about poor standards at work.(42)

The formation of these organisations will help provide some support and guidance 
for dissenters, although their formation is only the tip of the iceberg and no great 
changes to the present system will be rendered overnight.

So far, this discussion has highlighted the plight of the whistle blower and has 
concentrated very much on making 'the world a safer place for whistle blowers', 
and indeed this is important. To conclude I would like to make a further suggestion. 
Why not create an atmosphere within health-care that dispenses with the need to 
whistle blow?

I accept that some may say I am proposing a Utopia but an improvement in 
communications could go a long way to achieving this goal. Of course, I do realise
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that others can and do have other agendas (tactics/strategies/policies) and when 
there is a clash of interest, conflict may be unavoidable.

Very often the whistle blower does not achieve the changes aimed for and the only 
achievement is 'victimisation' for the individual and 'bad press' for the 
organisation. So with this in mind, health service managers should try to create a 
climate which fosters openness and better relations with the workforce and in doing 
so eliminate any need for whistle blowing.

Consider the following statement -

"The existence of the whistle blower is, first and foremost, a testament to 
the failure of the organisation. By providing a climate which is unable or 
unwilling to respond to challenge and change, the organisation produces the 
whistle blower as an end product".(43)

Staff who are constantly seeing glossy brochures full of the word 'quality' become 
cynical when they know that the reality is very different. These staff need to be 
convinced that available resources are being distributed fairly, efficiently and 
effectively. More open and honest communication is essential and it needs to be a 
two-way process; not one-way as has been the traditional approach. Staff who 
understand the organisation are more liable to accept tougher decisions.(44)
Managers need to accept constructive criticism and hopefully, in the future, we will 
see a more open climate, like the American scenario, described by Professor Jean 
Orr, where managers do not view constructive criticism in the same negative way as 
we do here. They welcome staff criticism because it gives them a chance to improve 
standards before they get sued.(45) In this kind of case, the threat of litigation can 
work wonders in getting others to 'act morally'!

To conclude, I will say that there will always be a need for whistle blowers from 
within the health service. In response to this need there will always be truth-tellers 
who will not be prepared to 'turn a blind eye'. Changes need to take place so as to 
avert this need to blow the whistle. I suggest that resorting to 'gagging' clauses and 
victimizing dissenters is not addressing the problem and that in order to render 
change, management needs to improve its communication with the workforce.

This discussion on whistle blowing demonstrated the difficulties faced by a 
practitioner who is experiencing unacceptable practices in the work-place. Since the
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discussion mainly concentrated on dissenters from within the nursing profession, the 
experiences of Graham Pink were recounted and it was pointed out how the Code of 
Conduct had in actual fact failed him. It was also highlighted how difficult it is for 
nurses to get it right and practice within the realms of the Code of Conduct and the 
Government's Whistle Blower's Charter. The desire for truthfulness was identified 
as being the moral concern for all whistle blowers and the question was asked 
should they adopt a consequentialist or a Kantian approach to the issue of truth
telling? Bearing in mind that whistle blowing carries with it many negative 
consequences, the adoption of the latter approach was not advocated, but it was 
stressed that any potential whistle blower should carefully 'weigh up' the situation 
before taking action.

Leaving the moral argument slightly to one side, attention was concentrated on 
related and applied issues such as ways to implement change in order to protect 
whistle blowers, so that they might exert their rights, as autonomous agents, to 
speak out in the public interest.

Whether or not whistle blowers can ever really be protected from victimisation 
remains to be seen but I noted that perhaps the best arena to seek such protection 
would be within the realms of the law. I concluded by discussing the present legal 
system, and highlighted the need for change within this system if any degree of 
protection for whistle blowers is ever to be achieved. To say that everyone has a 
right to voice her/his opinion is correct, so more importantly, everyone should be 
able to voice legitimate concerns without fear of reprisal.

John Stuart Mill once said:

"If all mankind minus one, were of one opinion, and only one person were 
of the contrary opinion, mankind would be no more justified in silencing 
that one person than he, if he had the power, would be justified in silencing 
mankind. "(46)

So I conclude that people should have the right to speak out, but not without proper 
qualifying consideration.
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SUMMARY

This thesis set out to explore the problems confronting health-care professionals in 
relation to communication. Thediscussion very quickly led into the ethical concern 
of intentional deception and it was with this form of communication breakdown that 
the remainder of the discussion was concentrated. I highlighted how intentional 
deception was so common within health-care and attributed this to the history of 
paternalism. It was agreed that many of these deceptions arose largely from 
benevolent motives, but that other motives, such as the health-care professional not 
wishing to be the bearer of bad news, could not be completely excluded. One of the 
major concerns in relation to these deceptions is the way they totally override 
autonomy, and a good deal of the ensuing discussions centered around this point.

The justifications offered for deception were looked at and the principles of 
utilitarianism and deontolgy applied to them as appropriate.

Throughout the discussion I always maintained that I did not view truth-telling as an 
absolute duty, although this didn't mean that I considered all the deceptions within 
health-care as acceptable. I said that deception was acceptable if the patient didn't 
wish to know and voluntarily relinquished his autonomy and also for geniune 
therapeutic reasons.

The question was then asked is there any moral difference between lying and other 
forms of deception? The conclusion was that if the deception was morally justifiable 
then method didn't matter.

Also discussed was the way in which doctors withheld information from patients on 
'clinical grounds' and it was noted how difficult it was to differentiate between a 
legitimate appeal to 'clinical grounds' and a paternalistic deception. While on the 
subject of information being withheld on 'clinical grounds', the long-standing belief 
that bad news impedes recovery was explored and here the conclusion was that it 
would be difficult to disprove this theory.

The next area deliberated on was 'informed consent', and this was discussed from 
both a moral and a legal point of view, mainly because of the recent airing this 
particular concern has been receiving in the courts. I indicated the dilemma which 
individual practitioners face when deciding just how much information to divulge, 
bearing in mind that they could be accused of either over or under informing. This
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discussion on informed consent led on to the problematic area of placebic 
intervention, where of course the notion of informed consent is completely absent. 
Here it was pointed out how placebic intervention is a good demonstration of how 
unsatisfactory practices, if not corrected, can quickly become widespread and 
apparently acceptable.

Following this, attention was focused on communication problems between 
individual practitioners. The plight of nursing staff when patients started asking 
questions about diagnosis and prognosis was highlighted. It was pointed out that 
historically doctors have taken the reponsibility for the information patients receive 
and the question was asked wy couldn't they share some of this authority with the 
nursing profession? The discussion quickly progressed to considering the conflict 
between the two professions and I suggested that in order to improve patient care 
these two professions should improve their communications with each other.

In contrast to the scenario wherein there is a lack of communication between doctor 
and nurse, the situation where a doctor, in the interest of confidentiality, could not 
divulge information to a fellow doctor was also discussed.

This was discussed in relation to caring for patients with HIV and it was stressed 
that the dilemma arose due to a conflict of duties - the confidence of the patient on 
the one hand and the duty to protect the other carers on the other.

The final part of this thesis was concerned with a form of communication that has, 
in recent years, become very common from within the ranks of the health-care 
professions - namely, 'whistle blowing'.

I observed that there was an upsurge in the incidence of whistle blowing in recent 
years and questioned its relation to the recent health-care reforms. The main part of 
the discussion was related to whistle blowing from within the nursing profession and 
this was discussed in relation to the experiences of Graham Pink. The fact that it is 
difficult for nurses to 'get it right’ and match the demands of their Code of 
Conduct with the recently published Whistle Blower's Charter was also highlighted.

The negative effects of whistle blowing, both for the dissenter and the instituition, 
were discussed and any potential whistle blowers were urged to carefully explore 
the situation before taking action. Attention was then turned to related and applied 
issues such as ways to implement change to improve the outlook for whistle

120



blowers. As well as exploring possible internal changes within health-care itself, the 
position of the law in relation to this matter was also discussed.

I conclude that the presence of the whistle blower within health-care is testament to 
the fact that there is a major communication problem which still needs to be 
addressed. This should be done as a matter of urgency. The nurse is an advocate of 
the patient and as such must speak in the patient's interests. He/she should, I repeat 
and thus conclude this thesis, be able to do this without fear of recrimmation.
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