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Abstract

The explicit recognition of the human right to water is a relatively recent 

development, and the delineation of the scope and content of this right, and the 

attendant obligations, is still in its infancy. This thesis uses the right to water as a 

lens through which to explore the transformative potential of human rights and 

examine the role of the court as a safeguard against majoritarian and neoliberal 

excess. The courts, despite their institutional limitations, have a significant role to 

play in facilitating the enjoyment of the full catalogue of economic and social 

rights.

Water service provision creates a number of potential conflicts and this thesis 

examines the tension between the market forces governing water as an economic 

good, and the provision of water a basic social good. The economic model has 

been championed as a mechanism for ensuring secure and sustainable water use 

in a world of ever increasing demand; however it fails to take account of the 

devastating effect that the pay-per-use model can have on poor households, who 

are forced to unacceptable compromises in water use because they cannot afford 

to pay the market price for water.

This thesis takes a comparative approach to understanding how the courts can, 

and should, intervene to ensure that water service providers embrace their human 

rights obligations. Using the experience of the South African right to water 

litigation in particular, this thesis argues that in order to realise their 

transformative mandate, the courts need ensure that they are willing to engage 

with more than the procedural elements of the right to water. In order to have 

any real impact on the lives of the poor, the courts, and other institutions, need to 

substantiate the right to water as a form of resistance to the continued 

marketisation of water service provision.
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INTRODUCTION

This thesis is founded on two basic assumptions, the first of these is that the law 
is not neutral and impartial and the second is that the law should be used to 
progressively improve the lives of everyone, especially the poor and 
marginalised. If we start from the basis that law should be used as an 
instrument of change, the discussion of the justiciability of the right to water 
can be situated in that context. This lofty idealism is not to suggest that law is a 
solution to the multifaceted oppressions of poverty and disadvantage, but it is 
one instrument through which such change can be realised. Long term and 
sustainable solutions to social inequality require 'an autonomous, active and 
participatory democratic citizenship, endowed with the minimum levels of 
social and economic welfare best articulated in the form of rights’.1 Law can be 
used as an emancipatory tool to challenge the injustices of unequal power 
through legal means. Transformation and egalitarianism should filter through 
the legal and political infrastructure and be the ethical frame within which the 
legal system operates; ‘social transformation can be defined as the altering of 
the structured inequalities and power relations in society in ways that reduce 
the weight of morally irrelevant circumstances’.2

Social transformation is a multi-layered process which requires: the 
redistribution of power and resources; the eradication of systemic barriers to 
inclusion; and the realisation of personal human development. The 
deprivations faced by the poor and vulnerable create structural obstacles. 
These structural obstacles prevent individuals and households from being able 
to extricate themselves from poverty. Social transformation requires us to 
place the human person - equal in dignity and worth - at the centre of the

1 This is Gargarella, et al’s take on Sen's approach in Development as Freedom (New York: 
Anchor Books, 2000], (Gargarella, Domingo and Roux, 'Courts, Rights and Social 
Transformation: Concluding Reflections' in Gargarella, Domingo and Roux (eds) Courts and 
Social Transformation in New Democracies: An Institutional Voice for the Poor? (Aldershot: 
Ashgate, 2006), 270
2 Gloppen, 'Courts and Social Transformation: An Analytical Framework’ in Gargarella, Domingo 
and Roux (eds) Courts and Social Transformation in New Democracies: An Institutional Voice for 
the Poor? (Aldershot: Ashgate, 2006), 37
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social, political and legal agenda; 'transforming a country's political and social 
institutions and power relationships in a democratic, participatory and 
egalitarian direction'.3 Human rights have their core a radical social and 
political agenda of valuing each human person equally and have the potential 
and power to effect dramatic social change.

This thesis is not intended to imply that the role of the courts in giving effect to 
economic and social rights should take primacy over any other institution of the 
state, but that courts have a specific role in responding to the needs of 
individuals, groups and communities whose concerns may be overlooked in the 
normal political process. The political institutions of the state are those which 
are charged with giving effect to and facilitating the full enjoyment of economic 
and social rights in the first instance. Courts from a range of jurisdictions have 
demonstrated that they are not comfortable with usurping the political 
institutions of the state in enforcing economic and social rights. Even in states 
where courts have been specifically empowered through constitutional 
mechanisms to assure the full enjoyment of economic and social rights, they 
have not always accepted this transformative role, without question. Many 
democracies in the global north demonstrate the importance of institutional 
dialogue between the courts and legislature, rather than giving priority to the 
courts in enforcing economic and social rights. However, the courts function in 
relation to the dialogic model in these states is still important. The courts have 
a particular, and not insignificant, role to play in asserting economic and social 
rights and reminding the political institutions of their transformative 
obligations. As such, the transformative potential of the courts is not limited to 
a single outcome of the litigation process.

This thesis will deal specifically with the right to water and the kinds of 
obligations that this right places on states and private providers of water 
services. However, the right to water does not sit in a vacuum. Economic and 
social rights are a recognition by the international community and by states that

3 Klare, 'Legal Culture and Transformative Constitutionalism’ (1998) 14 South African Journal on 
Human Rights 146,150
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a minimum level of social welfare and wellbeing is necessary for each person to 
live life to its fullest and to reach her/his full capacity. These rights include the 
right to health and heath care, right to an adequate standard of living, the right 
to work and a living wage and the rights to food and to water. Economic and 
social rights are becoming increasingly important in an age of austerity as a 
check on retrogressive measures by states and on the increasing privatisation of 
public services as a condition of economic bail outs and loans to states.

In this age of austerity, governments seek to cut public spending and it is often 
the poorest people who suffer most, especially those households which rely on 
state provided social welfare as a substantial part of their income. In the UK a 
number of NGOs and interest groups have raised concerns about the effects of 
the austerity agenda and the impact this will have on state support for poor and 
vulnerable communities.4 In Ireland and Greece, the government imposed 
austerity measures are the result of severe conditions of the EU-IMF loans. 
Such measures have led to strict programmes of cuts across a broad range of 
social welfare benefits, which have been the subject of considerable criticism.5 
In a climate of yet more privatisation of public goods and services, the role of 
economic and social rights is ever more important. In May 2012, the Committee 
on Economic, Social and Cultural Rights (ESCR Committee) was increasingly 
worried by this trend and took the unprecedented step of issuing an open letter

4 The Welfare Reform Act 2012 received royal assent in March, but was subject to a 
considerable amount of debate, especially in the House of Lords. Concerns regarding this Act 
have been raised by lone parenting groups
fhttp://gingerbread.org.uk/content.aspx?CategorvlD=839&Articlel 0=7221. housing groups 
fhttp://www.housing.org.uk/policv/social inclusion and welfare/welfare reform.a.spxl.
children’s rights groups fhttp://www.coag.org.uk/welfare-reforml. disability groups 
fhttp://www.disabilitvrightsuk.org/welfarereformact.htm) and anti-poverty groups 
fhttp://www.irf.org.uk/blog/2 012/02/welfare-reform-debate-ignores-facts-about-povertv'l.
5 For further commentary on the early impact of the Greek crisis on social welfare see 
Matsaganis, ‘Social Policy in Hard Times: The Case of Greece’ Critical Social Policy (available 
online at http://csp.sagepub.com/content/earlv/2012/06/12/0261018312444417L Similarly, 
on the Irish situation, there are a number of reports by TASC critical of economic policy in the 
aftermath of the EU-IMF loans and National Recovery Plan (available online at 
http://www.tascnet.ie/.showPage.php?lD=3161L

11



to all governments, reminding them of their obligations to respect, protect and 
fulfil economic and social rights, even in periods of economic recession.6

This thesis seeks to take a human rights based analysis to water provision and 
will examine how the courts can (and potentially do) act as a safeguard against 
majoritarian and neoliberal excess.7 Rather than viewing rights as a legalistic 
mechanism for the codification of state duties, this thesis takes a broader 
interpretation and allows the language of rights to be flexible enough to be used 
as tools for individuals and groups outside of the court system. Despite the 
institutional, financial and other limitations on using the courts as an impetus 
for social change, they can have an interesting and important role to play in 
wider social transformation. This thesis does not claim that courts are a 
panacea to all society’s ills, but instead are significant institution open to 
disempowered individuals and groups. Courts can offer the poor and 
vulnerable a forum to progress political objectives by other means.8 * * * 12

One of the major critiques which is levelled at courts who seek to secure 
economic and social rights for litigants is that they exceed their mandate and 
stray into the political domain in breach of the separation of powers. This 
critique is particularly pertinent when looking at the policies relating to the 
provision of water services. This thesis argues that the relationship between 
the courts and the political institutions of the state is one of institutional 
dialogue. In this context, courts have a duty to intervene and to engage with a 
transformative agenda.

Water provision creates a number of potential conflicts. One of the most 
significant conflicts is that between the market forces governing water as an

6 A copy of the letter can be found on the website of the UN High Commissioner for Human 
Rights at the following address:
http://www2.ohchr.org/english/bodies/ce.scr/docs/LetterCESCRtoSP16.05.12.pdf.

7 Although this role has been sharply criticised by, for example, Jeremy Waldron in Law and 
Disagreement (Oxford: Oxford University Press, 1999).
8 The literature on the institutional limitation of courts in relation to social change is well
documented. For some early and, still compelling examples, see Horowitz, The Courts and Social
Policy (Washington DC: Brookings, 1977) and Rosenberg, The Hollow Hope: Can Courts Bring
about Social Change? (Chicago: University of Chicago Press, 2007)
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economic good and the duties which flow from the provision of water a basic 
social good. From a human rights perspective, it is this latter conception of 
water provision which is the most significant. The marketised 'pay-per-use' 
approach to water provision is closely tied to the environmentalist movement, 
whereby economic constraints are designed to encourage sustainable water use 
through self-regulation. While this has an admirable aim, it does not reflect the 
experience of poor water users who face a range of limitations on their water 
use. Poor households are unable to afford adequate water at the market price 
and are required to make unacceptable compromises in water use. These 
compromises can include limiting toilet flushes to one per household per day; 
reducing the regularity of laundry, even when there are soiled nappies, clothing 
and bed clothes; using less water for, and reducing the regularity of, personal 
washing and hygiene; and limiting water use for household hygiene.9 All of 
these restrictions can lead to an increase in the prevalence of waterborne and 
water-washed illnesses.10

The pay-per-use model creates a situation where poor water users can have 
physical access to water, but not economic access to water.* 11 When a poor 
household is already regulating and restricting its water use and is unable to 
afford to pay for that use, the market/ecological paradigm is not helpful at 
resolving either the sustainability of water supply, or the human cost of such 
water restrictions. Water poverty can be experienced in a multitude of ways 
and the right to water approach requires a holistic understanding of adequate 
water supply which implies that there must be enough water for personal and 
household use. This thesis will seek to explore this tension through an 
examination of‘progressive law'. This approach examines the use of courts and

9 The implications of water poverty were explored by Haffajee, Chopra and Sanders in The 
Problem of Handwashing and Paying for Water in South Africa (Municipal Services Project, 
Occasional Paper Series Number 13, March 2007)
10 Waterborne illnesses are those which are caused by contaminations in the water itself. Water 
washed illnesses are those which are caused by contaminations, particularly by faecal matter, 
which are transferred via the water between different water uses and are not adequately 
washed away. This can infect otherwise clean water.
11 Sullivan, 'Calculating a Water Poverty Index’ (2002) 30 World Development 119S and Sullivan, 
et al, The Water Poverty Index: Development and Application at the Community Scale' (2003) 
27 Natural Resources Forum 189

13



litigation as mechanisms in the resistance against hegemonic neoliberal water 
service provision. This thesis will investigate how the right to water has been 
framed at an international and domestic context to help delineate a model for 
understanding the importance of the normative content of the right to water in 
resisting the increased marketisation of water provision.

The right to water is a model which is designed to ensure that everyone has 
access to sufficient water for personal and domestic use. It requires the 
prioritisation of the household water user and takes a holistic approach to 
water service provision. The original contribution of this thesis is that it seeks 
to take this model and to understand what it means in real world application. 
The use of comparative litigation helps to explore the various issues faced by 
courts in addressing the water needs of poor and vulnerable people. This thesis 
ultimately argues that unless the courts, and other institutions of the state, are 
prepared to engage with understanding the substantive content of the right to 
water, that their transformative function in limiting the excesses of neoliberal 
approaches to water service provision will remain stunted and ineffectual. This 
thesis is state-centred in its analysis and critique, which is not to suggest that 
non-state actors do not have a role in assuring water provision, but that the 
purpose of this thesis is to examine the effectiveness of the courts in assuring 
the right to water for poor and vulnerable water users. Rather than examining 
the role of private water service providers, this thesis focuses on the state’s role 
in assuring the right to water and its duty to ensure that private providers 
respect the normative content of the right to water. This thesis attempts to 
present a model that moves away from the neo-liberal ‘user-pays’ construct and 
instead focuses on the human experience of water and, through this, seeks to 
substantiate the right to water.

A Note on Methods
This thesis engages in a combined comparative and international approach to 
understanding the legal basis for the right to water and to assist in 
understanding its scope and content, which is still in early stages of
development. There are many examples of how aspects of the right to water

14



has been adjudicated on from many jurisdictions and at an international level, 
but in terms of understanding the content of the right and how it applies to 
various water supply structures, it is still in its infancy. While the international 
human rights treaty monitoring bodies have started to engage with the right to 
water, and the particular focus of this thesis is on ESCR Committee, this 
discussion is at the macro level. Rather than engaging in a substantive 
examination of how the right to water operates in particular circumstances, the 
international approach can offer tools for understanding the role of the right to 
water at a more esoteric level. The value of addressing litigation within the 
domestic context is that it situates the normative discussion on the form and 
content of the right to water on a substantive analysis of the facts and helps 
delineate the competing concerns facing courts, and other bodies, in how they 
vindicate and substantiate the right to water.

Comparative law is an important tool used by courts in deciding on 
constitutional questions. Courts use this approach to examine the ideas and 
approaches of other jurisdictions to help inform their analysis of the question 
before them. This has led to the constitutional interpretation across the globe 
'taking on an increasingly cosmopolitan character, as comparative 
jurisprudence comes to assume a central place in constitutional adjudication’.12 

Moreover, the use of the experiences from other jurisdictions allows for 'self 
reflection through analogy, distinction, and contrast’.13 This is particularly 
significant for this thesis, when dealing with the development of the normative 
content of a right which is still in the early stages of development. Addressing 
these different experiences, interpretations and perspectives on law can help 
our understanding of the right to water. The aim of using this approach is to 
draw lessons from the domestic experiences of the jurisdictions examined. This 
can be used to inform and flesh out the arguments in this thesis on the 
transformative role of courts and the role of the right to water in limiting the

12 Choudhry, 'Globalization in Search of Justification: Toward a Theory of Comparative 
Constitutional Interpretation’ (1999) 74 Indiana Law Review 820
13 Hirschl, ‘The Rise of Comparative Constitutional Law: Thoughts on Substance and Method' 
(2008) 2 Indian Journal of Constitutional Law 11,12
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excesses of the increasingly dominant neoliberal model of assuring water 

supply. The primary focus is on how the courts arrive at their decisions.

There are limitations of the comparative approach which we need to be 

conscious of, not least the embedded nature of a court decision within its own 

domestic legal and political order. An interpretation that works in one 

jurisdiction may not be suitable for implementation in another. Tushnet refers 

to this as ‘contextualism’ which ‘emphasises the fact that constitutional law is 

deeply embedded in the institutional, doctrinal, social and cultural contexts of 

each nation’.14 To use comparative law as an effective tool to assist our 

understanding of law, we need to understand more than just the legal rules; ‘the 

comparative method ... requires knowledge not only of the foreign law, but also 

of its social and above all, its political context’.15

Alston has argued that when presented with ‘new’ human rights challenges, 

there is more of a role for comparative approaches, as various legal systems are 

seeking to elaborate and define the scope and remit of rights based analysis.16 

This approach has the benefit of universalising a model of best practice for 

approaching a ‘new’ right. Furthermore the contextual analysis of the 

embedded nature of the right within the domestic legal system is less significant 

than it might otherwise be. The human right to water is still in its infancy and 

as more and more courts start to engage with defining the scope and content of 

this right, the comparative experience has a considerable role in the 

development of the right to water. There are many elements which connect the 

jurisdictions which are examined in this thesis, not least that all of these states 

have attempted to litigate on the human right to water and have all embraced 

General Comment 15 of the ICESCR as a guide to their interpretation. This

14 Tushnet, Weak Courts, Strong Rights (New Jersey, Princeton University Press, 2008), 10
15 Kahn-Freund, 'On the Uses and Misuses of Comparative Law’ (1974) 37 Modern Law Review 1, 
27
16 Alston, 'A Framework for the Comparative Analysis of Bills of Rights’ in Alston (ed) Promoting 
Human Rights Through Bills of Rights: Comparative Perspectives (Oxford, Oxford University 
Press, 1999)
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demonstrates the cross-pollination between the domestic and international 
systems in the delineating and development of human rights norms.

The importance of the judicial function in giving effect to constitutional rights 
means that how the courts approach these issues are increasingly important, 
'The global convergence toward constitutional supremacy and the 
establishment of judicial review brought about an inevitable and often 
welcomed increase in the political salience of constitutional courts 
worldwide’.17 Increasingly domestic courts are dictating how human rights 
should be interpreted and understood, which is impacting on how these rights 
are delineated at an international level. All of the jurisdictions examined in this 
thesis experience vast disparities in access to adequate water, which is largely 
based on the dichotomy between those who can afford water and those who 
cannot. In addition, while there are many constitutional and legal differences 
between them, all of the jurisdictions have embraced a transformative 
understanding of their constitution and legal system more generally, including 
an engagement with economic and social rights. In addition, all of the national 
jurisdictions have all embraced a neoliberal model to water service provision 
which has impacted differentially on the poor and wealthy within the state. 
These similarities mean that these comparators can help identify and answer 
key questions about the role of the right to water in limiting the excesses of 
aggressive cost-recovery models.

The focus on the South African right to water litigation is based on three 
substantive grounds. The first of these grounds is the strong constitutional 
protection of the right to water and the established role of transformative 
litigation in the state. The courts have had an active role in developing a well- 
respected economic and social rights jurisprudence, which is internationally 
celebrated, although not without its critics. Secondly, the claimants in the Phiri 
right to water litigation established early on in the litigation process that they 
would be seeking to have the court address the normative content of the right

17 Hirschl, 'The Rise of Comparative Constitutional Law: Thoughts on Substance and Method1 
(2008) 2 Indian Journal of Constitutional Law 11,16
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to water through the minimum core content arguments, which were addressed 
substantively by the lower courts. Finally, the implementation of the prepaid 
water meters policy in Fhiri was accompanied by a move away from a more 
benign system of water service provision, to a more aggressive form which 
embraced cost recovery and pay-per-use as its core principles. The 
examination of the potential role of the litigation in delineating the scope and 
content of the right to water, and its potential to act as a limitation on 
aggressive neoliberal models of water supply, is based largely on an 
examination of case law and secondary literature.

Chapter Outline

Chapter one is designed to address some of the preliminary issues which this 
thesis will be using as the basis for its analysis and critique. This chapter will 
examine the role of economic and social rights at the core of the democratic 
state. Rather than approaching this issue from a rights-sceptic perspective, this 
chapter addresses the positive nature of economic and social rights within the 
democratic state. Many of the arguments presented against the normative 
quality of economic and social rights will be addressed and shown to be based a 
false dichotomy between those rights and civil and political rights. It is argued 
that rather than economic and social rights being of a distinct character, it is 
their relative youth and attendant lack of development through courts and 
other international and domestic institutions which is the real issue. Rather 
than avoiding economic and social rights claims, the courts have an obligation 
to engage with them to help to promote a progressive understanding of the 
courts in a democracy. It is through the full realisation of these rights that full 
democratic participation of the people is assured. This chapter will make the 
case that rather than removing democratic autonomy from the people and their 
elected representatives, economic and social rights are necessary to enabling 
full democratic participation of everyone.

The second chapter examines the development of the right to water in the 
international context. Unlike a number of other economic and social rights, it is
not explicitly mentioned in either of the two foundational covenants, or in the
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Universal Declaration of Human Rights. Nevertheless, its evolution as a 
standalone right has been the subject of some tentative debate. The 
advancement of the right to water must be viewed alongside the 
environmentalist movement. In the 1970s, environmentalists were becoming 
increasingly aware of water sustainability and security concerns in light of 
increased populations, more sophisticated irrigation techniques and the 
expansion of industrialisation and agri-business. The solution presented to 
over extraction and unsustainable water use was a neoliberal approach to 
water service provision. Making the end user pay the market price for the 
water was designed to encourage sustainable water use, but by framing water 
entirely as an economic good, the human cost of water was not addressed. This 
chapter examines the increasing marketisation of water provision and the 
neoliberal presumption that paying more will lead to more responsible and 
sustainable use. This purely economic interpretation of water supply and 
demand obliterates any discussion of the viability of water services from a 
human rights perspective and is premised on the idea that the only possible 
means of water provision is through a cost recovery model.

Framing water as an economic good rewards those who can pay the most with 
the best and most regular waters supply; it leaves poor and vulnerable users 
outside of the water service network.18 Using this model creates no incentive 
for private water suppliers to prioritise poor users, as the economic returns on 
their investment increased access and infrastructure will be low. This chapter 
challenges this assumption by reconstructing this debate from an economic and 
social rights perspective that seeks to redefine the state's obligations in relation 
to water service provision. The human rights approach to water is based 
around human dignity and the harm that can be caused to the person who is 
unable to access adequate water. In 2002 the ESRC Committee issued General

18 Biswas, 'Water Management and Major Urban Centres (2006) 22 International Journal of 
Water Resources Development 183 and Totajada, 'Water Management in Mexico City 
Metropolitan Area’ (2006] 22 International Journal of Water Resources Development 353
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Comment 15 on the right to water which was the first attempt to develop and 

define the normative content, the scope and the obligations of this right.19

The legal basis for the recognition of this right has been the subject of some 

discussion. This chapter will argue that the ESCR Committee was under a duty 

to delineate the right to water in order to give guidance to states on their 

obligations under the International Covenant on Economic, Social and Cultural 

Rights (ICESCR).20 This chapter will further make the case that the discussion 

of the legal basis for the right to water is a diversion from most important 

aspect of this discussion; the focus should be on the form and content of the 

right, and how to make it effective. This chapter examines the interrelated 

nature of the right to water with the full array of economic and social rights and 

the evolution of the right to water as a standalone right. While not having 

reached the same level of recognition as housing, health and education, the 

increasing awareness of access to water at an international and national level as 

a rights issue has led to a re-examination of how states address water provision.

The third chapter looks at the institutional limitations of the courts and how to 

make the courts responsive to the poor. As already mentioned, this thesis 

argues that the courts have a role as social transformers. It examines the 

separation of powers from a rights based approach to poverty reduction and 

the use of litigation by social movements as a strategy of resistance. This 

chapter examines the structural barriers which the courts face in making 

litigation more accessible to poor and vulnerable people and communities. This 

chapter makes the case that courts have a democratic duty to intervene in cases 

where they are confronted with social exclusion and poverty and to act as a 

forum for social resistance to majoritarian politics. This duty requires the 

courts to be conscious of the impediments facing poor and vulnerable people 

and communities in accessing justice and to minimise impediments to access. If

19 General Comment 15 in 'Note by the Secretariat, Compilation of General Comments and 
General Recommendations adopted by Human Rights Treaty Bodies’ (2004) UN Doc 
HRI/GEN/l/Rev.7
20 Adopted 16 December 1966, entered into force 3 January 1976
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courts are to be a transformative institution, and this thesis argues that they 
should be, they must be responsive to the needs of the poor and vulnerable.

This chapter discusses the processes that courts need to engage with in order to 
make themselves institutionally accessible to individuals and groups seeking 
judicial enforcement of their economic and social rights and argues that courts 
should aspire to be accessible and open to engaging with economic and social 
rights claims before them. This chapter will also examine the institutional 
limitations faced by courts who do engage with economic and social rights 
litigation. Courts are not self-executing bodies. This limits their ability to 
impact on the lives of litigants and broader structural impediments. To realise 
their transformative potential the courts need to be innovative in their 
remedies. The institutional restraints which prevent courts from being an 
active agent for social transformation can be minimised through a forceful and 
progressive jurisprudence on economic and social rights and through the 
promotion of a positive environment for the realisation of social change. This 
chapter argues that for courts to be a demonstrably pro-poor institution they 
need to ensure that they address their institutional challenges and be 
responsive to the human rights and dignity of all claimants before them.

Chapters four and five examine how aspects of the right to water have been 
examined in the courts in a number of jurisdictions. Chapter four will look at 
the right to water as a derivative right in the context of the Indian, Argentine 
and Botswana legal systems. Each has taken an interesting, and innovative, 
approach to using the right to water in their domestic legal systems. In India, 
the courts have taken a broad interpretive approach to the right to life and have 
derived the right to water from this overarching right. While this has led to 
some cases which have successfully assured the right to water, the record of the 
Indian courts lacks consistency and has led to some considerable critique. The 
result of the lack consistent engagement with the right to water is evidenced in 
variable uses of the right to water across a number of cases. The courts have 
been used successfully to limit the over extraction of groundwater by large

21



corporations, but their role as a constraint on neoliberal concerns has not been 
consistent.21

In Argentina, the right to water is derived from the constitutional protection of 
a right to a healthy environment. This has led to a number of positive court 
applications from poor communities who have faced contamination of their 
water supply. By successfully using the amparo action, these communities have 
used the Argentine courts to assure that they have access to water. The courts 
have demonstrated that they are willing and able to assure water supply to 
affected communities. However, the courts have been more reticent in 
addressing structural issues. Therefore, while the immediate need may be met, 
a long term solution remains out of reach. In Botswana, the litigation 
addressed the rights of an indigenous Bushmen community to have access to a 
borehole on their ancestral lands. The court derived the right to water from the 
constitutional protection of property and ordered the state not to interfere with 
the community’s access to water. While this case was celebrated by the 
Bushmen community, it demonstrates the limit of the derivation approach to 
the right to water. Rather than placing any obligation on the state to restore 
access, the court merely stated that the state could not restrict access to a 
borehole on the ancestral lands.

Chapter five looks specifically at the law and regulation of the right to water in 
South Africa. Unlike the situation in the jurisdictions examined in chapter four, 
the right to water is given explicit constitutional recognition in the state, on a 
standalone basis, and this chapter examines how the right to water has been 
interpreted through law and policy. There are a number of cases which have 
addressed disconnections and the court has consistently recognised that no 
disconnection of the water supply can take place where a household is unable to 
pay the market costs of their water supply. The constitutional protection of

21 See the distinction between the Kerala case of John v. Kalmassery Municipality [2006] 2 KLT 
386 and PepsiCo India Holdings Pvt Ltd v. State of Kerala [2008] 1 Kerala Law Journal 218 and 
that of Narmada Bachao Andolan v Union of India [2000] INSC 518 at the Indian Supreme Court 
discussed in Chapter Four.

22



economic and social rights in South Africa was recognised early on as the one of 
the most important mechanisms through which the transformative function of 
the Constitution was expressed.22 This transformative mandate of the 
Constitution places an obligation on all the institutions of the state. The 
national government sought to give effect to the right to water by the 
introduction of the free basic water allowance, but as will be explored in this 
chapter, the transformative aspiration of this policy has not always had a 
positive effect for poor water users.

The South African litigation is the most significant to be addressed in this thesis; 
in the Phiri right to water litigation the Constitutional Court grapples with many 
aspects of the right to water within the constitutional framework. This chapter 
critically examines the Court's response to its first major right to water case in 
light of its transformative obligations. The reason for the emphasis on South 
Africa is that it has a clear right to water articulated within its constitution, a 
strong constitutional mandate for the courts to embrace their transformative 
role and it was particularly concerned with the normative content of the right. 
This chapter will argue that in this first important case on the right to water the 
Constitutional Court, rather than extend the principle of reasonableness used in 
earlier litigation, uses a more restrictive and conservative approach to avoid 
addressing the substantive content of right to water. In so doing, it fails to live 
up to its transformative mandate in its response to the very real deprivations 
faced by the litigants from Phiri.

In Chapter six this thesis reviews the case law examined in the previous two 
chapters and presents an argument for redressing the substance/procedure 
imbalance in the adjudication process. One of the major issues facing economic 
and social rights is that, rather than focussing on the substantive content of the 
right itself, the courts and legal systems within which they operate seem more 
comfortable with giving effect to the procedural safeguards. This chapter

22 Klare, 'Legal Culture and Transformative Constitutionalism’ (1998) 14 South African Journal 
on Human Rights 147
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examines this procedure/substance dichotomy in relation to the right to water 
and draws on the experience of various courts and legislatures in arriving at an 
argument for a more confident engagement with the normative content of the 
right to water. In order for the right to water to act as an emancipatory agent 
for people living in poverty, it must be able to limit the effects of the marketised 
approach to water service provision. This identification and elaboration of the 
minimum core is necessary to ensure that the courts, and other institutions, can 
effectively ensure full access to the right to water and offers an alternative 
means for assuring the right to water beyond the pay-per-use model. This 
chapter draws on the case law to delineate a model for approaching the right to 
water in a substantive way and argues that until such time as the courts actively 
engage with the content of the right to water, it will remain illusory; a promise 
of transformative that has yet to be achieved.

24



Chapter One

ECONOMIC AND SOCIAL RIGHTS AT THE CORE OF THE 

DEMOCRATIC STATE

1. Introduction
The sizeable body of work in relation to economic and social rights has sought 
to make the case for its democratic accountability, particularly where this 
involves courts making decisions that do not correspond with those of the 
dominant political landscape.1 In fact, this argument is not just relevant to 
discussions on the validity of economic and social rights, but also on the 
desirability of the courts intervening too strongly in contradiction to the 
position held by government on issues invoking civil and political rights.2 

Rather than simply reflecting on the democratic accountability of economic and 
social rights, this chapter will engage with these discussions and will make the 
case for their inclusion as positively required as a foundational aspect of the 
democratic state and contained within the rule of law. All human rights 
emphasise the equal moral worth of every person; a notion that is reflected in 
the electoral system which emphasises the political participation of everyone 
via the ballot box.3 These rights inhere within the human person and are 
recognised as being an essential reflection human dignity and personhood. 
Within a democracy, human rights enable the individual to participate fully 
within a social and political order based on respect for human dignity and full 
involvement in the governance of the state.

This thesis is founded on the premise that human rights are something to be 
celebrated. Their recognition in law, and as an ethical normative structure

1 See Fredman, Human Rights Transformed: Positive Rights and Positive Duties (Oxford: Oxford 
University Press, 2008] and Nolan, Children’s Socio-Economic Rights, Democracy and the Courts 
(Oxford: Hart, 2011) are two recent influential examples.
2 The political and media furore which followed the decision of the ECHR in the Hirst v UK (No 2) 
[2005] ECHR 681 case is a recent example in the UK. Although a similar decision by the 
Constitutional Court in South Africa was accepted without much controversy (see August and 
another v Electoral Commission and others [1999] 3 SA 1 (CC))
3 This is the basis for Waldron’s account of political equality in Law and Disagreement (Oxford: 
Oxford University Press, 1999). This thesis extends this conceptualisation to economic and 
social rights as foundational to moral personhood.
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within which both state and non-state actors must operate, is a positive 
development in the quest for a more egalitarian global order. Human rights are 
those rights 'which all persons have equally insofar as they are human'.4 They 
are held by all human persons and are unassailable and inalienable. No matter 
what level of attack those rights and the human person come under, the rights 
remain; 'one cannot stop being human, no matter how badly one behaves nor 
how barbarously one is treated'.5 No person can be deprived of their inherent 
human rights. This does not mean that all rights are absolute, but that their 
existence is commensurate with a full human existence and unless this norm is 
adhered to, there is no space for a democracy to flourish.

The justiciability of economic and social rights is not required in order for these 
rights to be embedded within a democracy, but when these rights can be 
invoked before the courts they add an additional layer of supervision to ensure 
that everyone can enjoy the full catalogue of human rights. Langford argues 
that the question of whether economic and social rights can be denied 
normative status as human rights on the basis of non-justiciability has been 
resolved, as there is too much evidence to the contrary.6 Economic and social 
rights are by their nature transformative. They seek to ensure that the 
structural impediments to an individual’s or a community’s full participation in 
society are undermined. This thesis seeks to explore the extent to which 
litigation on economic and social rights - particularly the right to water - can be 
used to temper the increasingly aggressive privatisation of the state provision 
of social goods. Moreover, where the current institutional and procedural 
system presents barriers to litigating economic and social rights, then we need 
to change the system.7 This chapter will examine the essential role of economic

4 Gewirth, 'The Epistemology of Human Rights’ in Frankel, Miller and Paul (edsj Human Rights 
(Oxford: Blackwell, 1984), 1
5 Further discussion on the universal and inherent nature of human rights can be found in 
Donnelly, Universal Human Rights in Theory and Practice (2nd ed) (Ithaca, NY: Cornell 
University Press, 2003), 1
6 Langford, 'The Justiciability of Social Rights: From Practice to Theory’ in Langford (ed), Social 
Rights Jurisprudence: Emerging Trends in International and Comparative Law (Cambridge: 
Cambridge University Press, 2008)
7 Hunt, Reclaiming Social Rights: International and Comparative Perspectives (Aldershot: 
Dartmouth Publishing Company, 1996)
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and social rights within the democratic state, particularly in light of the 
marketised approach to the provision of social benefits and the attendant 
accountability gap that can follow. Despite the increasing acceptance of 
economic and social rights and their normative basis, there remain sceptics who 
argue that economic and social rights are of a different character to civil and 
political rights and should not be capable of adjudication. This chapter will 
address these arguments and make the case for embedding economic and social 
rights within domestic and international legal order as justiciable rights.

2. Understanding Economic and Social Rights
Before examining why economic and social rights are fundamental to our 
understanding democracy, the first step is to pause and to address what those 
rights are and how they relate to human rights more generally.8 To begin with, 
human rights can be defined as a framework within which social interaction 
takes place. Legal norms are used as a basis for giving effect to these rights. 
These afford a minimum threshold for the interaction of individuals and the 
state to ensure that each person is given the means to live in dignity. Human 
rights are like a protective bubble which surrounds each person, within which 
we can live our lives to the fullest capacity and in dignity. It is limited and 
bounded by the rights of others and is assured by the state. Dworkin refers to 
these guarantees as 'trumps’ against other competing, but less compelling, 
interests.9 Although the normative distinction between civil and political rights 
and economic and social rights is superficial, the latter group of rights are 
closely linked to a recognition of the minimum level of social welfare and 
wellbeing is necessary for each person to live a dignified life and to reach their 
full capacity. Skokly notes that economic and social rights are an empowering 
set of capabilities which enable people and communities to be lifted out of 
poverty.10 The inclusion of economic and social rights in the domestic legal 
order is necessary to empower disadvantaged and marginalised groups, who

8 A notion that will be taken up in more detail in later chapters.
9 Dworkin, 'Rights as Trumps’ in Waldron fed) Theories of Rights (Oxford: Oxford University 
Press 1984)
10 Skogly, 'Is there a Right not to be Poor?’ (2002) 2 Human Rights Law Review 59
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are the most likely to materially benefit from the full realisation of these 
rights.11 This is particularly significant when we understand the cycle of 
disengagement of the poor and vulnerable. Where groups are economically and 
socially marginalised, they are also politically weak and therefore less likely to 
engage in the political system. This, in turn, means that the political system is 
less likely to reflect their particular needs.12 Through embedding economic and 
social rights within the legal order, the material conditions necessary for a 
dignified life are placed at the centre of law and policy making.

a. Economic and Social Rights as Human Rights - Some 'Problems'

At a basic level, the differentiation between ‘sets of rights’ has been constructed 
around the differences in the way groups of rights are formulated at an 
international level and the impact this formulation has on the obligations which 
attach to these rights. Historically this distinction was used to justify a position 
in which economic and social rights were less important than civil and political 
rights. This led to economic and social rights treated as the ‘Cinderella of the 
international human rights corpus',13 which has had a 'negative impact on the 
possibilities to claim effective implementation of these rights at a domestic and 
international level’.14 However this notional differentiation, although still 
asserted in some quarters, has not prevented the increasing recognition of 
economic and social rights in international and regional treaties and in 
domestic constitutions.15 In fact, courts are becoming increasingly familiar with

11 Van Beuren, 'Including the Excluded: The Case for an Economic, Social and Cultural Human 
Rights Act' (2002) Public Law 456
12 Michelman, 'The Constitution, Social Rights and Liberal Political Justification (2003) 1 
International Journal of Constitutional Law 13
13 Fredman, Human Rights Transformed: Positive Rights and Positive Duties (Oxford: Oxford 
University Press, 2008), 2
14 Coomans, 'Some Introductory Remarks on the Justiciability of Economic and Social Rights in a 
Comparative Constitutional Context’ in Coomans (ed) Justiciability of Economic and Social Rights 
(Antwerp: Intersentia, 2006)
15 See for example the comments of the UK Joint Committee on Human Rights in 2008:

‘In any country debating whether or not to adopt a national Bill of Rights, one of the 
most controversial issues is whether the Bill of Rights should include economic and 
social rights. This is hardly surprising: the debate is an outcrop of often deeply 
submerged but sincerely held differences between reasonable people about the most 
fundamental questions of political philosophy, including the nature of liberty and the 
appropriate role of the State in preventing inequality. We therefore approach the issue 
under no illusions about the fact that opinion on including economic and social rights is
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addressing economic and social rights as legal norms and taking a role in 
defining the substantive content of those rights and the attendant duties upon 
the state.16

The simplistic model of differentiation between civil and political rights and 
economic and social rights is founded on the basis that latter group are 
inherently ideological and incompatible with free market economies.17 The 
drafting process of the two international human rights covenants compounded 
this distinction.18 The discourse of differentiated groups of rights has been used 
to justify undermining the normative force of economic and social rights; 
relegating these rights to a sub-human rights level. The argument is based on 
the following logic: ‘real human rights’ are civil and political rights; negative 
entitlements that protect individuals from intrusive interference by the state in 
the exercise of their freedoms. Economic and social rights are too vague, costly 
and belong to the realm of politics, not law. This distinction of negative and 
positive rights (or generations of rights] may be somewhat facile, but it 
continues to hold some measure of force in critiques of economic and social 
rights as inferior forms of human rights or even non-rights.19 That these 
concerns have largely been discredited by advocates of economic and social 
rights does not prevent them being raised time and again by sceptics.

currently polarised, and that the division of opinion often follows party political lines.’ 
(paragraph 147)

'A Bill of Rights for the UK?’ 29th Report 2007/08, 10 August 2008, available at: 
http://www.publications.parliament.uk/pa/jt200708/ jtselect/jtrights/165/16502.htm
16 This will be developed further in later chapters. See for example Langford (ed), Social Rights 
Jurisprudence: Emerging Trends in International and Comparative Law (Cambridge: Cambridge 
University Press, 2008), Brink (ed) Courting Social Justice: Judicial Enforcement of Social and 
Economic Rights in the Developing World (New York: Cambridge University Press, 2008), 
Coomans (ed), Justiciability of Economic and Social Rights: Experiences from Domestic Systems 
(Antwerp: Intersentia, 2006) and Gargarella, Domingo and Roux (eds), Courts and Social 
Transformation in New Democracies: An Institutional Voice for the Poor? (Aldershot: Ashgate, 
2006).
17 Alston and Quinn, 'The Nature and Scope of State Parties’ Obligations under the International 
Covenant on Economic, Social and Cultural Rights' (1987) 9 Human Rights Quarterly 156
18 The International Covenant on Economic, Social and Cultural Rights entered into force on 3 
January 1976 in accordance with article 27 of that Covenant and the International Covenant on 
Civil and Political Rights entered into force on 23 March 1976 in accordance with article 27 of 
that Covenant.
19 For an overview of many of these arguments see Schwartz, 'Do Economic and Social Rights 
Belong in a Constitution?’ (1995) 10 American University Journal of International Law and Policy 
1233
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The attribution of economic and social rights as linked to socialist ideology is 
founded on the separate drafting of the two Covenants.20 It has been suggested 
that the international pressure to recognise all the human rights set out in the 
International Bill of Rights meant coalescing the differing priorities of states in 
addressing human rights concerns in two separate Covenants. While, 'Western' 
states gave precedence to civil and political rights; Socialist states to economic 
and social rights and developing states to solidarity or people's rights.21 

However, this has been roundly criticised as inaccurate, not least because of the 
very well developed welfare state systems in the majority of Western 
countries.22 In fact the discussion about the interrelated nature of human rights 
itself has been condemned as perpetuating the distinction it is trying to 
eradicate;

Even many who insist on the interdependence and indivisibility of all 
human rights, and thus the fully equal status of economic and social 
rights, help to perpetuate the myth by accepting the three generations, 
three worlds story that has become the hegemonic narrative about 
"universal, indivisible, and interrelated" human rights in many 
international human rights circles.23

The argument being that the focus on emphasising the indivisibility of both sets 
of rights only services to reify the 'distinction' between these two sets of rights. 
This is a compelling argument, but it does not address how the international 
codification of these rights in two separate Covenants, with their different

20 The two founding Covenants are the International Covenant on Economic, Social and Cultural 
Rights (ICESCR), adopted 16 December 1966, entered into force 3 January 1976 and the 
International Covenant on Civil and Political Rights (ICCPRJ, adopted 16 December 1966, 
entered into force 23 March 1976. Both have been widely ratified.
21 Vasak, 'Pour une Troisieme Generation des Droits de rHomme' in Swinarski (ed) Studies and 
Essays on International Humanitarian Law and Red Cross Principles in Honour of Jean Pictet 
(Dordrecht: Martinus Nijhoff, 1984) and Donnelly, 'Third Generation Rights’ in Brolmann, 
Lefeber and Zieck (eds) Peoples and Minorities in International Law (Dordrecht: Martinus 
Nijhoff, 1993)
22 Whelan and Donnelly, ‘The West, Economic and Social Rights, and the Global Human Rights 
Regime: Setting the Record Straight' (2007) 29 Human Rights Quarterly 908
23 Ibid, 910. See also Barak-Eres and Gross who argued that 'despite the renewed consensus 
regarding the interdependence of rights, the debates over the similarities and differences and 
the frequent relegation of social rights to second-class status, persist'. ('Introduction: Do We 
Need Social Rights?’ in Barak-Eres and Gross (eds) Exploring Social Rights (Oxford: Hart, 2007), 
6)
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monitoring systems, has impacted on the development and delineation of these 
two sets of rights and how they continue to be interpreted.

The distinction between the two Covenants within international human rights 
law was compounded by the differentiated supervisory systems in place. The 
ICCPR established a purpose built treaty monitoring body, the Human Rights 
Committee, which was charged with the supervision and of the states parties 
reporting and given the power to issue ‘such general comments as it may 
consider appropriate' on the interpretation of the Covenant.24 The Human 
Rights Committee was also empowered to hear individual communications 
from individuals and NGOs, which helped it develop and delineate the content 
of rights as they apply in particular circumstances.25 The 1CESCR, on the other 
hand, did not create special monitoring body for the oversight of states’ 
reporting obligations, nor did it have the power to hear individual 
communications. Instead state reports on the ‘measures ... adopted and 
progress ... made in achieving observance of the rights’ as set out in that 
Covenant were submitted to ECOSOC for consideration.26 This system was 
problematic for a number of reasons, not least that the political nature of the 
initial supervisory body lacked independence. This had a knock on effect for 
the evolution and interpretation of the normative content of rights contained in 
the ICESCR.

In 1985 ECOSOC established a Committee on Economic, Social and Cultural 
Rights (ESCR Committee) made up of independent experts and modelled on the 
Human Rights Committee in powers and constitution.27 This development 
dramatically changed the independence of the supervisory body and led to a

24 Article 40(5) ofthe ICCPR
25 The (First) Optional Protocol (OP1) to the ICCPR was adopted 16 December 1966, entered 
into force 23 March 1976.
26 Article 16 and 17 of the ICESCR. The Economics and Social Council established a Sessional 
Working Group of Governmental Experts on the Implementation of the ICESCR in 1978 to 
supervise state compliance with the Covenant and to examine state reports.
27 The difference in status between these two bodies has been the subject of much discussion, 
although in the years since its establishment, the ESCR Committee has proven to be an effective 
and respected treaty monitoring body. See Eide, Krause and Rosas, Economic, Social and 
Cultural Rights: A Textbook (2nd Edition) (London: Martinus Nijhoff Publishers, 2001) and 
further discussion on this point in Chapter 2.
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much more coherent system for the development of substantive content of the 

rights contained in the ICESCR.28 However, it was not until the Optional 

Protocol to the ICESCR was adopted in 2008 that concrete steps were taken to 

redress the imbalance between the Human Rights Committee and the ESCR 

Committee in relation to individual communications.

Both the Human Rights Committee and the ESCR Committee have asserted the

indivisibility of the rights contained in the two Covenants. This

interconnectedness of rights is vehemently asserted in the Declaration which

was adopted by the World Conference on Human Rights in Vienna;

All human rights are universal, indivisible and interdependent and 
interrelated. The international community must treat human rights 
globally in a fair and equal manner, on the same footing, and with the 
same emphasis.29

Furthermore, the interrelated nature of economic, social, cultural, political and 

civil rights has been emphasised by the number of other international and 

regional treaties who include all rights in the same document. For example, the 

Convention on the Rights of the Child,30 the Convention on the Elimination of all 

forms of Discrimination Against Women31 and the African Charter on Human 

and Peoples' Rights32 are just a few of the international human rights treaties 

which include economic, social and cultural rights alongside civil and political 

rights.

b. Economic and Social Rights - a Positive Outlook 

While the previous section has sought to highlight some of the causes for a 

general misunderstanding of the interrelated nature of human rights, this 

section will reframe the discussion from a positive perspective on the value of 

economic and social rights in a democracy. Any suggestion that economic and 

social rights are not normative standards in their own right fails to take account

28 The role of the ESCR Committee in the development and delineation of international human 
rights standards will be explored in more detail in Chapter 2.
29 Vienna Declaration and Programme of Action adopted by the World Conference on Human 
Rights on 25 June 1993 UN Doc A/CONF.157/23 Part I, para 5
30 Adopted 20 November 1989, entered into force 2 September 1990
31 Adopted 18 December 1979, entered into force 3 September 1981
32 Adopted 28 June 1981, entered into force 21 October 1981
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of the increasing importance of economic and social rights both at the
international and at the national level. When the categorisation of rights is used
to distinguish some rights as being subordinate to others, rather than
amplifying some aspects of differentiation between certain rights in opposition
to others, it undermines the whole human rights project;

[t]he persistence of the classification of human rights into civil and 
political rights and economic, social and cultural rights, is not only 
detrimental to the "human rights quality" of the latter group of rights, 
but also undermines the universality and practical implementation of all 
human rights’.33

This thesis take the view that to frame economic and social rights as 
'aspirational' rights undermines civil and political rights and taints these rights 
with the same brush of aspirations.34

The language of human rights has evolved overtime since the language of 
natural rights, the rights of man and the post-Second World War Universal 
Declaration of Human Rights. The way in which academics, lawyers and 
activists talk about these rights varies and depends on what each is trying to 
achieve. It is common to see rights being divided into categories, such as 
positive and negative; first, second and third generation; or simply just making 
the distinction between civil and political rights and economic, social and 
cultural rights. When these classifications of rights are used simply as 
indicative of the categories used in the two Covenants, as in this thesis, 
examining the peculiarities of various areas of human rights can be useful, 
particularly when looking at the development of our understanding of scope 
and content of those rights.35 Within the context of this thesis the term

33 An-Na'im, ‘To Affirm the Full Human Rights Standing of Economic, Social and Cultural Rights' 
Ghai and Cottrell, Economic, Social and Cultural Rights in Practice: The Role of Judges in 
Implementing Economic, Social and Cultural Rights (London: Interights, 2004)
34 Haysom, ‘Constitutionalism, Majoritarian Democracy and Socio-Economic Rights’ (1992) 8 
South African Journal on Human Rights 451
35 This will be explored in greater in Chapter 2 and later in this thesis. Essentially this thesis 
subscribes to the idea that economic and social rights are at an earlier stage of development in 
terms of scope and normative content because of the relative lack of substantive interrogation 
of what these rights mean and the duties which attach to them. While civil and political rights 
have benefited from judicial examination in national jurisdictions and a longer history of 
international supervision via the Human Rights Committee and other treaty monitoring bodies,
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'economic and social rights’ is used to represent the particular challenges faced 

by judges, advocates and activists when using this language and not to create an 

artificial distinction between the more generic 'human rights' and 'economic 

and social rights’.

At the core of the international human rights framework, the Universal 

Declaration of Human Rights proclaims a ‘common standard of achievement for 

all peoples and all nations, to the end that every individual and every organ of 

society’. This is the basis for the affirmation of human rights as a fundamental 

tenet of the international order; 'All human beings are born free and equal in 

dignity’.36 Economic and social rights are a necessary precondition for 

democracy, and ensuring at least a minimum level of social and economic rights 

is necessary to enable participation in the democratic structures of the state.37 

The ESCR Committee established the principle of the minimum core obligation 

to ensure that the wording 'realization over time’ and 'progressively' in relation 

to state obligations under the ICESCR would not be ‘misinterpreted as depriving 

the obligation of all meaningful content';

a minimum core obligation to ensure the satisfaction of, at the very least, 
minimum essential levels of each of the rights is incumbent upon every 
State party. Thus, for example, a State party in which any significant 
number of individuals is deprived of essential foodstuffs, of essential 
primary health care, of basic shelter and housing, or of the most basic 
forms of education is, prima facie, failing to discharge its obligations 
under the Covenant.38

economic and social rights have only recently been subject to the same level of scrutiny and 
interrogation.
36 Universal Declaration of Human Rights article 1. The 'natural' source of rights claims has 
been the subject of much discussion and such claims of rights; 'belong to that branch of morality 
which is specifically concerned to determine when one person's freedom may be limited by 
another’s and so to determine what actions may appropriately be made the subject of coercive 
legal rules'. Hart, 'Are there any Natural Rights?’ in Waldron (ed.j Theories of Rights (Oxford: 
Oxford University Press, 184), 79. While Hart does not address human rights, Cranston has 
made the case that his analysis could easily be transferred to an examination of human rights. 
See Cranston, 'Are there any Human Rights?’ (1983) 112 Daedalus 1
37 Mantouvalou, 'In support of Legalisation’ in Gearty and Mantouvalou (eds), Debating Social 
Rights (Oxford: Hart, 2011) and Arango 'Basic Social Rights, Constitutional Justice and 
Democracy’ (2003) 12(2) Ratio Juris 141
38 ESCR Committee, General Comment 3 on the Nature of State Party Obligations (1990), 
Paragraph 10
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This 'minimum' should be considered as a floor rather than a ceiling. This was 
reiterated by the ESCR Committee, 'the phrase must be read in the light of the 
overall objective ... of the Covenant which is to establish clear obligations for 
States parties in respect of the full realization of the rights in question. It thus 
imposes an obligation to move as expeditiously and effectively as possible 
towards that goal.’39 The emphasis on ensuring at least a basic level of assuring 
economic and social rights demonstrates that despite seemingly imprecise 
nature of the language within the 1CESCR, engagement by governments, 
legislators and courts with defining these rights is essential to our 
understanding of what these rights entail. The complex and far reaching 
judgments of the European Court of Human Rights on definitions of well- 
established and jurisprudentially defined rights demonstrate the organic nature 
of judicial delineation and description of civil and political rights. This process 
is still in its infancy with economic and social rights. Early innovators such as 
the Indian Supreme Court are less prominent now, but this developmental role 
has also been assumed by other courts in Asia, Latin America, Europe and 
Africa.40

3. Understanding Democracy
To understand where economic and social rights fit within the democratic 
structures of the state, we need to find a workable definition of democracy. 
Democracy is celebrated as the 'best' form of government. It has been 
advocated as a motivation for military interventions. It is the impetus for a 
number of recent popular uprisings in North Africa and West Asia and as 
something to be promoted by western states.41 The definition of this hallowed 
institution is elusive;

[i]t is a matter of deep controversy what democracy really is. People 
disagree about techniques of representation, which allocation of power 
among local, state and national governments, which schedule and

39 Ibid, paragraph 8
40 See later chapters for further discussion on this point.
41 Democracy was used as one of the reasons for military intervention by coalition forces in Iraq 
and Afghanistan. It has been the incentive for the citizens in North African and west Asian 
states to take to the streets and call for representative government, some with more success 
than others.
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pattern of elections, and which other institutional arrangements provide 
the best available version of democracy.42 

The accepted procedural indicators of democracy tend to include universal
suffrage, a 'representative' political order in a multi-party system and 
unfettered and independent media. Sunstein claims that democracy’s role is 
limited to mechanism for organising political power and the values it seeks to 
embody should not be overstated 'democracy is a distinct and limited ideal. It 
should not be confused with other social aspirations’.43 For democracy to be 
effective, it needs to encompass more than procedural guarantees and include 
at least a minimal respect for 'social aspirations’ like the rule of law, human 
rights, equality and human dignity, without which the democratic governance of 
a state is nothing more than an illusion.

During the democratisation process in the South Africa the cry of 'one person, 
one vote’ became the motif of the campaign, but the reality of the long term 
economic disadvantage was left to the new democratic government to address 
through programmatic and legislative means. The negotiators of a new 
constitutional order in South Africa knew that for the democracy to have any 
real substance it needed to be accompanied by the necessary social 
transformation. It would be this transformative impact which would bring 
about a more equitable society would continue the process of 
democratisation 44

The danger exists in our country as in any other, that a new elite will 
emerge which will use its official position to accumulate wealth, power 
and status for itself. The poor will remain poor and the oppressed - 
oppressed. The only difference will be that the poor and powerless will 
be no longer disenfranchised, that they will only be poor and powerless

42 Dworkin, Freedom’s Law: The Moral Reading of the American Constitution (Cambridge, MA: 
Harvard University Press, 1996) 15
43 Sunstein, Designing Democracies: What Constitutions Do (Oxford: Oxford University Press, 
2001), 243
44 Greenstein, ‘Socioeconomic Rights, Radical Democracy, and Power: South Africa as a Case 
Study' in Gordon (ed) From the Margins of Globalization: Critical Perspectives on Human Rights 
(Oxford: Lexington Books, 2004)
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and that instead of racial oppression we will have non-racial 
oppression.45

A democracy can only be effective when it focusses not just on who has the 
possibility to vote, but also on the re-enfranchisement of individuals and 
communities who face economic and social exclusions. This re
enfranchisement requires more than simply an electoral system which values 
each person equally through the ballot box. This equal recognition of the moral 
worth of each person is one of the cornerstones of democratic governance, but 
alongside it there must be a recognition of the multifaceted nature of inequality 
within a liberal democracy. Where a person is living in poverty, their concerns 
may be more focussed on daily survival than on the democratic processes in the 
state.

The value of fundamental freedoms, such as freedom of expression and the 
press, freedom of association, and freedom from torture, assist in tempering the 
purely procedural aspects of a majoritarian system of democratic government 
and they do go some way in countering the systemic inequalities of position and 
power for members of the polity. However these freedoms are incapable of 
resolving the social, economic and political inequalities within a state alone and 
instead there must be a real commitment to ameliorating these inequalities.46 

Any glorification of the electoral system of a democracy which does not 
recognise the need to enable people facing economic and social exclusions to 
escape the bind of poverty is not fit for purpose.

Liberal democracy guarantees government in accordance with the will of the 
maximum number of members of the polity, through universal suffrage. 
Without further protections in place, it cannot adequately protect minority,

45 Sachs, Advancing Human Rights in South Africa (Cape Town: Oxford University Press, 1992), 
xii. Albie Sachs was appointed to the Constitutional Court in 1994. Prior to this he worked as a 
member of the constitutional and legal committee of the African National Congress (ANC), who 
were responsible for drafting constitutional proposals for the ANC in the negotiation process.
46 For further discussion on the need to address social, economic and political inequalities 
within democracies see Shue, Basic Rights: Subsistence, Affluence, and U.S. Foreign Policy 
(Princeton, NJ: Princeton University Press, 1996) and Hare, 'Social Rights as Foundational 
Human Rights', in Hepple (ed) Social and Labour Rights in Global Context (Cambridge: 
Cambridge University Press, 2002).
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vulnerable and disadvantaged groups from having their rights eroded by the 

dominant social group; 'a community that steadily ignores the interests of some 

minority or other group is just for that reason not democratic even though it 

elects its officials by impeccably majoritarian means’.47 ‘Majority will’ suggests 

that there is some kind of universal consensus, but often this majority will is a 

vast oversimplification which ignores the plural and highly complex nature of 

the polity.

The universal ‘truth’ of a democracy in which the majority will carries the most 

weight and is recognised as having more value than minority voices can itself 

lead to the perpetuation of inequality. Minority status in a democracy is not just 

measured by quantitative means, but includes those people who lack the power 

to influence the dominant political and social voices in a state. Young's analysis 

democracy demonstrates the universality of a ‘truth’ which is not necessarily 

reflective of society. She critiques the presumption of neutrality which is 

attributed to privileged or hegemonic positions and voices, and sets about 

trying to eliminate the systems of institutionalised domination and oppression. 

Her approach highlights how impartiality masks how dominant groups claim 

universality and use this to legitimate undemocratic and authoritarian decision

making structures.

[0]nly if oppressed groups are able to express their interests and 
experience in public on an equal basis with other groups can group 
domination through formally equally processes of participation be 
avoided.48

One of the major stumbling blocks within the liberal democratic structure of 

majoritarian politics is its domination by the political and social elites to the 

exclusion of other voices within the state. Where a responsible legislature will 

take heed of this and will seek to repeal laws that are directly and indirectly 

discriminatory, this may not always sufficient to ensure the equal recognition of 

all interests within a democracy and more pro-active positive measures may be 

necessary.

47 Dworkin, Is Democracy Possible Here? (Oxford: Princetown University Press, 2006), 131
48 Young, Justice and the Politics of Difference (Princeton, NJ: Princeton University Press, 1990),
95
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a. The Courts as Democratic Actors

One of the most consistently recurring critiques of economic and social rights 
relates to their justiciability and the proper role courts in a democracy. This is 
the case even where there is strong support for economic and social rights as 
fundamental to the democratic normative structure of the state.49 The counter- 
majoritarian difficulty was coined by Bickel and expresses the idea that where 
the judiciary intervene to substitute their will for that of the people expressed 
through democratic majoritarian means it undermines democracy. Where a 
government policy is rejected by the court as being incompatible with a human 
right, the court is seen to be 'thwartjmg] the will of representatives of the actual 
people of here and now; it exercises control, not on behalf of the prevailing 
majority, but against it’.50 Decisions of the politically accountable institutions of 
the state are judicially reviewed by an unelected branch of the state, the courts 
and thereby bypassing the majority will. Waldron has addressed this counter- 
majoritarian difficulty and it has become one of the most strenuous criticisms of 
the courts over-stepping their democratic function and intruding on political 
issues, or at the very least issues with which there is reasonable disagreement 
within the polity.51

There are many commentators who have already sought to address this 
counter-majoritarian difficulty by suggesting that in judicially reviewing policy 
or legislative decisions the courts do not act in a counter-majoritarian way. 
Such arguments claim that the courts do not generally make decisions that are 
contrary to the opinions of political actors and the public.52 Alternatively, even 
where a court decision is contrary to that of government, any such counter- 
majoritarian influence is temporary as courts can either influence public 
opinion to change, or the majority can change the normative basis upon which

49 See Gearty, 'Against Judicial Enforcement’ in Gearty and Mantouvalou (edsj. Debating Social 
Rights (Oxford: Hart, 2011)
50 Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of Politics (New York: 
Bobbs-Merrill Company, 1962)
51 Waldron, Law and Disagreement (Oxford: Oxford University Press, 1998)
52 See for example the argument of Friedman in 'Dialogue and Judicial Review’ (1993) 91 
Michigan Law Review 577
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that decision was made by, for example, changing the constitution.53 The 
counter-majoritarian difficulty does not address the situation of a permanent 
political majority or minority, who face social and economic exclusion and 
where the decisions of the majoritarian processes undermine the democratic 
principles of the state.

Dixon argues that courts are well-placed to remedy 'imperfections’ in the 
legislative process and that they can address ‘blind spots'. Firstly, they can 
intervene where the application of the law in particular unforeseen way 
interferes with rights. Secondly, through ‘burdens of inertia’ where various 
factors lead to legislative inertia which undermines right protection.54 Where 
there is exclusion from the democratic process, there is space for the courts to 
legitimately intervene.55 Such exclusion can exist through political 
disenfranchisement, but also through economic and social disenfranchisement. 
In order to ensure democratic participation, there must be formal and 
substantive equality of all actors and the distribution of power and resources 
should not be used to obstruct such participation.56 Fredman makes the case 
that it is necessary and appropriate for the courts to have a democratic mandate 
to act where the court facilitates three core democratic values: accountability, 
participation and equality. The first of these values requires state actors to 
justify their decisions, the second permits the participation of the litigants in the 
forum of the court and the third permits the consideration of minorities who 
would otherwise be unable to participate in the democratic process.57

Fredman’s definition is a useful tool, however it does risk reducing economic 
and social rights to a series of procedural safeguards around a right, rather than

53 See Eisgruber, Constitutional Self Government (London: Harvard University Press, 2001j and 
Whyte, Social Inclusion and the Legal System (Dublin: Institute of Public Administration, 2002]
54 Dixon, 'Creating Dialogue About Socioeconomic Rights: Strong-form Versus Weak-form 
Review Revisited’ (2007) 5 International Journal of Constitutional Law 391
55 See Nolan in relation to children below [Children's Socio-Economic Rights, Democracy and the 
Courts (Oxford: Hart Publishing, 2011))
56 See Fredman, Human Rights Transformed: Positive Rights and Positive Duties (Oxford: Oxford 
University Press, 2008) referencing Cohen, 'Deliberation and Democratic Legitimacy' in Hamlin 
and Pettit (eds) The Good Polity (Oxford: Blackwell, 1986)
57 Ibid, 100-113
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protecting and giving effect to the substance of the right itself. In order for the 
court to act it must be remedying a democratic deficit elsewhere in the system. 
For example, where children’s rights are concerned the courts can be used as a 
potential avenue to allow for democratic participation for an individual or 
group, who are functionally excluded from the democratic processes by being 
deprived of the right to vote.58 However, it has been contended that this 
remedy of a democratic deficit seems to be ill-suited for the job it is being 
assigned; ‘if one were to design deliberative forums to supplement the 
legislative process, it seems doubtful that they would be modelled on courts’.59

The arguments for overcoming the seeming democratic deficit of judicial 
review, based on assigning a majoritarian democratic function of the courts 
within a representative democracy, are compelling, but this thesis would argue 
that the basis for these arguments are flawed. Rather than focussing on 
process arguments, the role of courts, as democratic institutions, can be based 
on the substance of their decisions. In circumstances where a court uses a 
rights based approach to go against the prevailing political opinion, it is giving 
effect to principled analysis of what is permissible within a democracy. 
Obviously, this can serve a process argument at the same time, especially where 
the court raises an objection that has not been considered in the political 
decision making process, but this is secondary to the substantive approach. 
Moreover, as will be explored in greater detail in later chapters, the prevailing 
dominant influence globalised economic interests subvert democratic 
mechanisms and require a principled form of resistance.60

b. Beyond Liberal Conceptions of Democracy 

A more complex, thicker concept of democracy, which goes beyond liberal 
conceptions, is based around a substantive moral understanding of what 
democracy should mean in practice. It demands something more than

58 See Nolan, Children’s Socio-Economic Rights, Democracy and the Courts (Oxford: Hart, 2011)
59 Wesson, 'Disagreement and the Constitutionalisation of Social Rights' (2012) Human Rights 
Law Review
60 See, for example, O'Connell, 'On Reconciling Irreconcilables: Neo-Liberal Globalisation and 
Human Rights' (2007) 7 Human Rights Law Review 483
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considering the wishes of the majority be taken into consideration in the 
decision-making process. This thicker democracy requires limits on the powers 
of the majority, or political and social elites, to act in a directly or indirectly 
discriminatory way towards minorities and vulnerable groups. Whether or not 
there is a 'right to do wrong' in a democracy, in this case to marginalise the 
interests of the minority in order to give the maximum benefit to the majority, 
depends on our understanding of what democracy encompasses.

Democracy, when conceived as more than just a mechanism of formal equality, 
allows for safeguards against the excesses of political vicissitudes and one of 
those safeguards can be the court.61 Where democracy is understood as a 
‘normative conception - not just an end in itself, but a vehicle for the creation of 
a more just society’; it can add to the discussion of how best to achieve a fairer 
and more equal system.62 In articulating a thicker notion of democracy, it is 
possible to situate the interrelated nature of democracy and human rights 
without focussing on the 'tension', but rather the symbiosis which exists 
between these two concepts:

[Procedural democracy can easily degenerate into non-democratic or 
even anti-democratic formalism. Substantive conceptions rightly insist 
that we not lose sight of the core values of popular authority and control 
over government.63

Where notions of equal respect for the individual members of the polity are 
paramount to our understanding of what a democracy should aspire to, a more 
complex and egalitarian vision of what that democracy consists of can be 
considered.

Democracy is not just a procedural ideal. It requires a pre-commitment to the 
normative values which are necessary for the realisation of that democracy; 
‘Democratic ideals require further commitment to democratic forms of social

61 Walzer, 'Philosophy and Democracy’ (1981) 9 Political Theory 379 and Alexander, ‘Is Judicial 
Review Democratic? A Comment on Harel' (2003) Law and Philosophy 277
62 Koh and Slye 'Deliberative Democracy and Human Rights: An introduction’ in Koh, 
Deliberative Democracy and Human Rights (New Haven, Connecticut: Yale University Press, 
1999), 5
63 Donnelly, ‘Human Rights, Democracy, and Development' (1999) 21 Human Rights Quarterly 
608,617
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structure and social organisation, a commitment to social as well as political 
equality’.64 Democracy requires more than mere formal political equality and 
the realisation of a culture which allows democratic participation to flourish. In 
Germany the Constitution clearly indicates that there are certain values that are 
anterior to the constitution. Article 79 which establishes the procedure for the 
amendment of the German Basic Law indicates that any amendment which 
affects the principles laid down in the constitutional bill of rights will be 
inadmissible. The rights recognised in the German Constitution include the 
inviolability of human dignity, equality before the law and the right to property 
(which also entails obligations, including serving the public good}. Similarly in 
India, the courts have recognised the basic features doctrine, which prevents 
the parliament from changing the Indian Constitution in a way that would 
abrogate or change its basic features.65 While this was viewed with scepticism 
initially, it has gained increasing acceptance by Government and 
commentators.66

In a majoritarian political system, 'groups that are politically powerless usually 
do not even appear on the radar screen if the legal decision-maker ... few in 
power even notice that there is a problem’.67 While there may be calls for these 
political and social struggles to be addressed by the political democratic 
process, this does not adequately recognise the impact of outsider-status in that 
process. Majoritarianism is not a perfect democratic structure, while it 
purports to give equal weight to all voices, political and social elites have a 
disproportionate influence on the decision making processes. The social and 
political subordination of certain groups, even when these are not in the 
minority, are recognised in relation to the democratic influence of women and 
racialised groups and have been addressed in through measures which seek to 
eradicate racialised and gendered discrimination. The principled objection to

64 Balkin, 'The Constitution of Status' (1996-1997] 106 Yale Law Journal 2313
65 Kesavananda Bharati Sripadagalvaru v State of Kerala [1973] AIR 1461 (SC]
66 For more on the basic features doctrine see Sathe, Judicial Activism in India: Transgressing 
Borders and Enforcing Limits (New Delhi: Oxford University Press, 2002] and Krishnaswamy, 
Democracy and Constitutionalism in India: A Study of the Basic Structure Doctrine (New Delhi: 
Oxford University Press, 2009]
67 Balkin, 'The Constitution of Status’ [1996-1997] 106 Yale Law Journal 2313, 2341
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the exclusion of women and racial groups from democratic processes is one 
that, hopefully, is embedded within a substantive conception of what 
democracy consists of. This also highlights the need to take a principled 
approach to addressing social disadvantage, poverty and deprivation of 
economic and social rights, as well as political disadvantage and where the 
political system fails to adequately address these problems. Courts can have a 
role in acting as a principled check on the excesses of political decision making.

4. Resources and the Courts

Criticisms of economic and social rights are centred on the basic premise that 
they are of an inherently different character than civil and political rights and, 
as such, they have less democratic legitimacy and are unsuitable for 
consideration by judges who lack the competence to make political decisions. 
Resistance to the suitability of economic and social rights for judicial scrutiny is 
often based on the perceived resource-intensive quality of these rights. It is 
founded on a misunderstanding of economic and social rights not as human 
rights, but as contingent and aspirational values, rather than as human rights. 
The objection is centred on the positive/negative interpretation of rights which, 
although based on unstable ground, still holds a certain amount of sway with 
those who object to the normative quality of economic and social rights. Fabre 
has framed this in the following way; ‘Negative rights ground negative duties of 
non-interference, they are not assigned to scarce goods and therefore do not 
conflict with one another; by contrast since positive rights ground positive 
duties to help and resources, they are assigned to scarce goods and therefore 
conflict with one another’.68 In this model negative rights are synonymous with 
civil and political rights and positive rights with economic and social rights.69

The argument against justiciable economic and social rights focuses on their 
perceived positive and programmatic nature; they require a system in place to 
ensure their implementation, which makes them more costly than the non-

68 Fabre, 'Constitutionalising Social Rights’ (1998] 6 Journal of Political Philosophy 263, 264
69 Pereira-Menaut, ‘Against Positive Rights' (1988] 22 Valpariaso University Law Review 359
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interference nature of civil and political rights.70 While this attitude prevails 

with great many critics of economic and social rights, there is a strong case for 

the rejection of such a position.

It was believed that civil and political rights were 'free' in the sense that 
they did not cost much. The main contents were assumed to be 
obligations of States not to interfere with the integrity and freedom of 
the individual. The implementation of economic, social cultural rights, in 
contrast, was held to be costly since they were understood to be obliging 
the state to provide welfare to the individual.71 

These considerable financial implications of economic and social rights sit

uneasily beside the minimal cost of civil and political rights and have led some 

writers to relegate the former rights to the uncertainty of political negotiation 

as aspirational, rather than normative, values.72 The politicisation of these 

seemingly resource-dependent rights then deprives them of their normative 

basis and reduces them to political aims without the immediacy of rights. 

Despite the claims of the resource-intensiveness of the economic and social 

rights, 'there is no evidence that enforceable [economic and social rights] means 

that the government must spend itself into the poor house’.73 Moreover, this 

thesis argues that where states are content to allow for civil and political rights 

to be protected through the courts, but ignore that those same courts might 

have a role in assuring economic and social rights, they are relegating this latter 

category to the domain of an aspiration. Such an approach undermines the 

normative status of economic and social rights.

a. The Cost of Civil and Political Rights

The analysis of economic and social rights as essentially costly political claims is 

based on a misunderstanding of the resource implications of civil and political 

rights. In order to give effect to civil and political rights, states are required to

70 Vierdag, 'The Legal Nature of the Rights Granted by the International Covenant on Economic, 
Social and Cultural Rights' (1978] 9 Netherlands Yearbook of International Law 69
71 Eide, Krause and Rosas, Economic, Social and Cultural Rights: A Textbook (2nd Ed] (Martinus 
Nijhoff Publishers, 2001], 10
72 Bossuyt, ‘La Distinction Juridique entre les Droits Civils et Politiques et les Droits 
Economiques, Sociaux et Culturels' (1975] 8 Revue des Droits de I'Homme 783
73 Makinen, 'Rights, Review and Spending: Policy Outcomes with Judicially Enforceable Rights’ 
(2001] 39 European Journal of Political Research 23, 43
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invest vast amounts of money in the electoral system, the courts and other
organs of the state. Article 25 of the ICCPR states that

'Every citizen shall have the right and the opportunity, ... [t]o vote and to 
be elected at genuine periodic elections which shall be by universal and 
equal suffrage and shall be held by secret ballot, guaranteeing the free 
expression of the will of the electors’.

In order to give effect to this right, a state must implement an electoral system 
that registers all persons eligible to vote. This system must also allow for 
regular periodic elections, including making provision for polling stations which 
are appropriately staffed and guarded to allow for individuals to cast their vote 
anonymously. It must ensure there is no manipulation of the individual, the 
electoral lists or rigging of the vote. There must be provisions made for 
counting the ballots and checks put in place to ensure there is no manipulation 
of the count. The elected representative must be given an adequate salary which 
ensures that s/he is not susceptible to bribery and corruption. For elections to 
be effective they must give rise to serviced councils, assemblies and 
parliaments; all of which must be suitably staffed to enable them to function as 
democratic institutions. Moreover, the elections also imply that executives will 
be formed and these executives must be accompanied by civil and public 
servants in order to carry out their administrative and political duties.

This analysis can be extended to any number of civil and political rights; the 
right to life requires that the state puts in place mechanisms to ensure proper 
investigatory measures where a person’s life is unlawfully taken, either by the 
state or by individuals.74 The Human Rights Committee also has emphasised 
the need for states to adopt positive measures to take a broad interpretation of 
the right to life and to seek 'reduce infant mortality and to increase life 
expectancy, especially in adopting measures to eliminate malnutrition and 
epidemics’.75 The requirement that persons deprived of their liberty are

74 McCann v. United Kingdom (1995) Application No 18984/91, Series A, No 324
75 Human Rights Committee ‘General Comment 6’ (1982) in 'Note by the Secretariat, 
Compilation of General Comments and General Recommendations adopted by Human Rights 
Treaty Bodies’ (2004) UN Doc HRI/GEN/l/Rev.7, paragraph 5. This general comment 
elaborated on the obligations on states set out in Article 6 ICCPR.
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treated with humanity requires that prisons are well maintained, adequate and

not overcrowded and meet basic standards necessary for human dignity:

Liberty and security, arrest and detention, the rights of accused persons 
and the provision of fair trials all require substantial expenditure by the 
State in training and maintaining competent police forces, a responsible 
public prosecution service, and a competent, independent, and impartial 
judiciary - as well as providing, free legal assistance and court 
interpreters.76

The right to due process guarantees that when being criminally charged the 

accused will have access to fair and expedient justice. This requires states to 

invest in a legal system that is effective and well-resourced and to provide legal 

representation and assistance for persons facing criminal charges.77

Similarly, if we look at economic and social rights, these can also give rise to 

negative duties on the state to give effect to their obligations. The right to 

adequate housing set out in article 11 of the ICESCR requires the state not to 

interfere with this right and to protecting against forcible and arbitrary 

evictions. It also requires the establishment of a regulatory framework which 

gives persons affected procedural guarantees when the state takes any action 

which may interfere with the right to housing. Similarly article 2 of the ICESCR 

requires that states 'undertake to guarantee that the rights enunciated in the 

present Covenant will be exercised without discrimination of any kind as to 

race, colour, sex, language, religion, political or other opinion, national or social 

origin, property, birth or other status’.78 This creates an immediate and 

absolute obligation on states to guarantee economic and social rights against 

interference and to ensure they are given effect to in a non-discriminatory way. 

The South African Constitutional Court from the outset dealt with this question

76 Sieghart, The International Law of Human Rights (Oxford University Press, 1984). See also 
Foster, 'Prison Conditions, Human Rights and Article 3 of the European Convention of Human 
Rights’ (2005) Public Law 35
77 Article 14 ICCPR
78 Article 2(2) ICESCR; Article 2(1) of the ICCPR places a similar obligation on States to 
'undertake to respect and to ensure to all individuals within its territory and subject to its 
jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such 
as race, colour, sex, language, religion, political or other opinion, national or social origin, 
property, birth or other status’.
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of positive and negative obligations arising from Bill of Rights in the 

Constitution;

many of the civil and political rights entrenched in the [draft 1996 
Constitution] will give rise to similar budgetary implications without 
compromising their justiciability. The fact that socio-economic rights 
will almost inevitably give rise to such implications does not seem to us 
to be a bar to their justiciability. At the very minimum, socio-economic 
rights can be negatively protected from improper invasion.79 

Similarly the Canadian Supreme Court and the European Court of Human Rights

have recognised that civil and political rights give rise to both positive and 

negative duties on the state.80 These examples could be supplemented by any 

number of others which would also demonstrate that economic and social 

rights are not, by their nature, qualitatively different from civil and political 

rights, they are merely at an earlier stage of development.81

b. (Non-) Implementation and the Normative Quality of Rights 

The idea of positive/negative absolutism in relation to economic and social 

rights and civil and political rights seriously undermines arguments about the 

cost of one set of rights over another. Rather than being a justifiable reason for 

differentiated groups of rights it is an excuse used by some to classify some 

rights less important than others. It creates an internal hierarchy of rights, and 

at worst an exclusive list of 'real’ human rights that excludes economic and 

social rights.82 The reality is that all human rights have some resource 

implications for governments. There may be a greater measure of public 

expenditure required for the effective implementation of the economic and 

social rights, especially where people are unable to provide for these rights 

themselves. The argument against the normative value of economic and social

79 Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the 
Republic of South Africa, 1996 [1996] (4] SA 744 (CC), paragraph 78
80 In Canada the case Gosselin v. Quebec (Attorney General) [2002] 4 SCR 429 examines a number 
of civil and political rights in the Charter and finds that many rights have at least some positive 
obligations flowing from them. Similarly in the European Court of Human Rights, the Court has 
found that there is a positive duty on the state to act in many of the articles of the ECHR. For 
more see Mobray, The Development of Positive Obligations Under the European Convention on 
Human Rights by the European Court of Human Rights (Oxford: Hart, 2004],
81 This is will be developed further in Chapter 2 and subsequent chapters.
82 See, for example, the distinction made by Bluemel, 'The Implications of Formulating a Human 
Right to Water' (2004] 31 Ecology Law Quarterly 957
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rights makes the case that they are fatally undermined by the fact that many 

states face chronic underinvestment in areas such as education, health, welfare 

and social housing. These states are, therefore, unable to assure these rights to 

their population. The implication is that economic and social rights are not 

fundamental human rights and are an inferior class compared to civil and 

political rights.

The apparent weakening of economic and social rights through a lack of 

implementation has given fodder to a discourse of these rights as aspirational 

values rather than rights and undermines their normative quality. However, 

the non-implementation of civil and political rights has not led to a situation 

whereby this set of rights is considered to be sub-normative. Despite routine 

violations of civil and political rights identified both within states and by 

international and regional human rights bodies, domestic courts and 

governments, the status of these rights as universal standards and fundamental 

human rights has not been undermined. The underlying normative basis for 

civil and political rights remains unquestioned.

As a consequence of the 'War on Terror’ announced in the aftermath of the 

attacks in New York and Washington DC in 2001 many 'Western’ states, so- 

called bastions of liberty, sought to limit the scope of many civil and political 

rights on the grounds of national security and the need to combat terrorism. 

For example, internment in the UK was found to be in violation of the Human 

Rights Act.83 Similarly, the use of extreme interrogation techniques by the USA 

defence forces endorsed by the Bush administration was by was later rejected 

by the Obama administration as being incompatible with the protections 

against cruel and unusual punishment in the US Constitution.84 However the 

existence of violations of civil and political rights by compliant 'Western' states 

is not used as an excuse for destabilising the normative quality of these 

fundamental human rights 85 Human rights inhere within the person, even

83 A. v Secretary of State for the Home Department [2004] UKHL 56 (Belmarsh case)
84 Torture memos, which have since been rejected by the Obama Administration
85 Gewirth, The Community of Rights (Chicago: University of Chicago Press, 1996)
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where there are chronic problems with assuring these rights, this cannot affect 
their normative character. The argument about the normative quality of 
economic and social rights relates more to their perceived economic costs than 
it does to their implementation.

c. Development and Human Rights

Arguments about the normative quality of rights are ever more pertinent when 
addressing the protection of economic and social rights in developing countries, 
where the state's resources are much more limited than in wealthier countries. 
Insufficient economic development in Africa makes the guaranteeing of 
economic and social rights set out in the ICESCR and the ACHPR more elusive, 
and has led some to conclude in poorer states, economic and social rights 
cannot be guaranteed.86 The correlation between development and the 
protection of economic and social rights is not an absolute one, and even in 
'Western' countries where there is a high level of economic development, this 
does not always translate in full implementation of economic and social rights.87 

This is reflected in the level of cuts to social welfare provisions in European 
states as a result of the drive to yet more austerity in the aftermath of the global 
financial crisis.88 Even in the wealthiest countries there are often groups who 
are socially and economically disadvantaged for a variety of reasons, through 
class or income differentials, ethnicity or membership of a particular 
community:

The richer countries too often have deeply disadvantaged people, who 
lack basic opportunities for health care, or functional education, or 
gainful employment, or economic and social security. Even within the

86 D'Sa, 'The African Charter on Human and Peoples’ Rights: Problems and Prospects for 
Regional Action’ [1987] 10 Australia Yearbook of International Law 101
87 Chomsky, 'The United States and the Challenge of Relativity’ in Tony Evans (ed] Human Rights 
Fifty Years on: A Reappraisal' (Manchester: Manchester University Press, 1998). See also the 
comments by the ESCR Committee on the periodic reports of the USA (particularly relating to 
the lack of action surrounding Hurricane Katrina and the right to health).
88 These cuts raise a number of other issues about who is responsible for the crisis and who is 
paying the price in relation to these severe cuts within social welfare provision and have been 
acute in Greece and Ireland where there have been internationally mandated cuts as conditions 
to bail out loans from the IMF and the EU. However this theme of austerity is not limited to 
these external forces and can be government led within states, as in the UK (see papers 
delivered the 'Economic and Social Rights in a Time of Austerity’ Workshop organised by 
Durham Law School and Faculty of Laws, Oxford on 30 June 2011).
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very richest countries, sometimes the longevity of substantial groups is 
no higher than that in much poorer countries of the so-called third 
world.89

Addressing the gap between rich and poor within states is one of the continuing 
challenges to the full realisation of economic and social rights and is an 
important mechanism in ensuring a more equal and ‘better’ society.90

The greatest indicator in the realisation of basic human needs is the economic 
development of state and region, though clearly being a developed state does 
not negate the obligations on a state to respect, protect and fulfil all human 
rights, especially economic and social rights.91 In the 1970s and 1980s there 
were suggestions that a trade-off between development and the protection of 
human rights was necessary to ensure economic progress.92 The prevalent 
discourse over this period viewed human rights as expendable in the face of 
rapid development and industrialisation. The implementation economic and 
social rights was side lined; 'for government to enforce them, it would need to 
have access to great wealth that most governments of the world have no means 
of acquiring'.93 This analysis has more recently been replaced with one of 
sustainable development, which encompasses a human rights based approach, 
and uses empowerment; co-operation; equity; sustainability; and security as 
tools for achieving economic 'progress’. This school of thought places human 
rights at the centre of the drive for economic development. The international 
community has sought to emphasise the position that development and human 
rights are complementary: 'while development facilitates the enjoyment of all 
human rights, the lack of development may not be involved to justify the 
abridgement of internationally recognised human rights’.94

89 Sen, Development as Freedom (Oxford: Oxford University Press, 1999), 15
90 Wilkinson and Pickett, The Spirit Level: Why Equality is Better for Everyone (London: Penguin, 
2010)
91 Park, 'Correlates of Human Rights : Global Tendencies’ (1987) 9 Human Rights Quarterly 405
92 Donnelly, 'Human Rights and Development: Complementary or Competing Concerns?’ (1984) 
36 World Policy 255
93 Cranston, 'Are there any Human Rights?' (1983) 112 Daedalus 1
94 Vienna Declaration paragraph 10
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The importance of economic and Social rights in the discourse of development 
remains vital. Human rights have the capacity to empower the individual in the 
negotiation of budgetary spending; The individual has a right only to be 
'developed' at a pace and in a manner determined by the political elite; the 
individual has no right to participate in or to influence this development 
process-only a distant future right to contingent benefits.’95 Economic and 
social rights have an emancipatory potential when the individual is faced with 
an intransigent administration. Human rights continue to play the ‘role of a 
moral touchstone - a standard of assessment and criticism for domestic 
institutions, a standard of aspiration for their reform, and increasingly a 
standard for evaluation for the policies and practices of international economic 
and political organisations’.96 Even where enforcement by a state of a given set 
of rights has not been forthcoming, the social and legal recognition given to 
human rights has adds weight and value to claims against the state and has the 
potential to influence policy in a way that mere claims to political or social aims 
cannot97

5. Vagueness and Justiciability - the Need for Refinement
The lack of institutional support and development of ICESCR has meant that 
these rights remain less well defined than those set out in the ICCPR and this 
lack of development is reflected in domestic legal systems, although there has 
been considerable progress.98 Many critics of economic and social rights do 
not object to their being part of the human rights family. Even if they can be 
classified as human rights, their very nature as resource-intensive and vaguely 
worded guarantees makes them unsuitable for adjudication by the courts. This 
seemingly benevolent approach to the matter may appear harmless, but it has

95 Oloka-Onyango, ‘Beyond the Rhetoric: Reinvigorating the Struggle for Economic and Social 
Rights in Africa' (1995) 26 California Western International Law Journal 1
96 Beitz, ‘Human Rights as a Common Concern’ (2001) 95 American Political Science Review 269, 
269
97 See Sen, 'Elements of a Theory of Human Rights’ (2004) 32 Philosophy and Public Affairs 315
98 See, for example, Brinks and Gauri (eds) Courting Social Justice (New York: Cambridge, 2008), 
Langford (ed), Social Rights Jurisprudence: Emerging Trends in International and Comparative 
Law (Cambridge: Cambridge University Press, 2008) and Gargarella, Domingo and Roux, Courts 
and Social Transformation in New Democracies: An Institutional Voice for the Poor? (Aldershot: 
Ashgate, 2006)
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the effect of undermining economic and social rights as normative standards by 

more subtle means. The institutionalisation of both sets of rights in two distinct 

Covenants was not intended to create separate spheres or a hierarchy of rights, 

but rather a measure difference in how the two sets of rights are realised; it 

'reflect[s] an assessment of the practical difficulties that states would face in 

implementing generalized norms requiring substantial time and resources’." 

To that end there have been a considerable discussions contending that 

economic and social rights cannot and should not be justiciable.100

In the ICESCR the language around enforcement of economic and social rights is 

that of progressive realisation and to the maximum of available resources, 

which suggests a lack of precision as legal standards when compared to the 

rights recognised in the ICCPR.101 This imprecise formulation has led some to 

conclude that the rights in the ICESCR are different to civil and political rights 

and are 'of such a nature as to be legally negligible’.102 By this reasoning, a legal 

right must be defined by the courts and legislature in specific terms or it loses 

all value. This argument is premised on an assumption that civil and political 

rights are clear and concise legal norms which are well defined and developed. 

The flaw in this argument is that civil and political rights are continually 

contested in the courts and their normative scope and content is constantly 

subject to reconsideration and can be extended or restricted depending on the 

court, the applicants or the facts. For example, the right to life is a well- 

established legal norm, but the interpretation given to it in various contexts

99 Denis and Stewart, 'Justiciability of Economic, Social and Cultural Rights: Should there be an 
International Complaints Mechanism to Adjudicate the Rights to Food, Water, Housing and 
Health?’ (2004) 98 American Journal of International Law 462, 465
100 Tushnet, ‘Social Welfare Rights and the Forms of Judicial Review’ (2004) 82 Texas Law 
Review 1895
101 Article 2(2) of the ICCPR states: '[Ejach State Party to the present Covenant undertakes to 
take the necessary steps, in accordance with its constitutional processes and with the 
provisions of the present Covenant, to adopt such laws or other measures as may be necessary 
to give effect to the rights recognized in the present Covenant'. Article 2(1) of the ISESCR states: 
'Each State Party to the present Covenant undertakes to take steps, individually and through 
international assistance and co-operation, especially economic and technical, to the maximum 
of its available resources, with a view to achieving progressively the full realization of the rights 
recognized in the present Covenant by all appropriate means, including particularly the 
adoption of legislative measures'.
102 Vierdag, 'The Legal Nature of Rights Granted by the International Covenant on Economic, 
Social and Cultural Rights' (1978) 9 Netherlands Yearbook of International Law 69
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means that the core content and the obligations which attach to this right have 

evolved over time.103 Despite their legal and judicial unpredictability and 

vagueness, their normative value is left untouched. However when economic 

and social rights are considered any discussion of the normative bases for these 

rights occurs through a lens of available resources and progressive realisation. 

In this way the imprecise nature of the legal obligations of economic and social 

rights becomes a fatal flaw. Making economic and social rights justiciable 

augments their recognition within the political institutions of the state. It also 

allows for their development and delineation in a tangible manner through the 

application of these rights to the factual situation of the litigants.

a. Institutionalisation

The issue which is often faced in the elaboration of scope of human rights is one

of institutionalisation. Often it is suggested that without this creation of

corresponding duties to economic and social rights, the rights are meaningless.

[Mjuch writing and rhetoric on rights heedlessly proclaims universal 
rights to goods and services, and in particular "welfare rights," as well as 
to other social, economic and cultural rights ... without showing what 
connects each presumed right-holder to some specific obligation- 
bearer(s), which leaves the content of these supposed rights wholly 
obscure.... Some advocates of universal economic, social and cultural 
rights go no further than to emphasize that they can be institutionalized, 
which is true. But the point of difference is that they must be 
institutionalized: if they are not there is no right.104 

This institutionalisation can happen in a number of ways, through the

recognition by government of standards that need to be me over time, which

can be framed at a constitutional level, for example through the recognition of

Directive Principles of Social Policy,105 by passing legislation or at a policy level

through benchmarks that need to be attained over time. However while these

are admirable steps in the institutionalisation of economic and social rights, and

103 See the discussion of the right to life in chapter two and the interpretation given to it in by 
the Human Rights Committee, the Inter American Commission and, in chapter four, the Indian 
Courts.
104 O’Neill, Towards Justice and Virtue: A Constructive Account of Practical Reasoning 
(Cambridge: Cambridge University Press, 1996), 131-132
105 As are recognised by the Irish and Indian Constitutions.
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help define the obligations which attach to these rights over time, their function 

should not be to replace the role of the courts. Judicial consideration of legal 

issues is an important element in addressing the issue of the imprecise wording 

of the obligations which flow from economic and social rights. Where there are 

other mechanisms adopted by the state, these can help guide the court’s 

reasoning and interpretation. Most significantly, where the aims established in 

law or policy fail to materialise or impact on a particular disadvantaged person 

or community in a positive way, it offers another means of assuring those rights. 

The nature of the process of institutionalisation requires that the imprecise 

nature of rights to be refined and limited through an adjudicating body who 

examines the how the deprivation of access of, for example, the right to water, 

actually impacts on the individual or the community. The courts can add that 

vital element of substantive engagement with the right in light of the factual 

situation before them, which helps clarify the content of the right and attendant 

obligations.

Without the judicial intervention, the process of refining the rights becomes 

much more difficult and the non-justiciability becomes a self-fulfilling prophecy;

The perception of non-justiciability and the normative 
underdevelopment of socioeconomic rights act as codependent parts of a 
negative feedback mechanism: States oppose adjudication because the 
rules of the decision are vague and imprecise, and these characteristics 
prevent the application of "judicial craft" to clarify and develop their 
content.106

The exact remit of the civil and political rights that courts have been addressing 

unchallenged were not always as clear as they are now. Judicial interpretation 

and construction of the relevant constitutional and treaty provisions permitted 

the substantiation of the content of the right to freedom from torture.107 This 

did not happen in isolation and has been influenced by national and 

international law and policy on the subject of the lawful use of force in, for

106 Marcus, 'Normative Development of Socioeconomic Rights Through Supranational 
Adjudication’ (2006J 42 Stanford Journal of International Law 53, 55
107 Tinta, 'Justiciability of Economic, Social and Cultural Rights and the Inter-American of 
Protection of Human Rights: Beyond Traditional Paradigms and Notions’ (2007J 29 Human 
Rights Quarterly 431
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example, interrogation. This process of distillation takes time, but it also means 
that the rights must be allowed to undergo this process. Adjudication on rights 
can offer threshold decisions that redefine our understanding of the scope and 
content of rights. It can remind states of the legal principles they have vowed to 
protect and act as a final line of defence against interference with rights. Courts 
are not perfect institutions, but they can be responsive to economic and social 
rights claims and aspire to achieve their transformative potential.108

Where there is a lack of institutional support, this can have a detrimental 
impact on the development of the scope and content of rights. One of the major 
problems facing the development of the rights set out in the ICESCR was the 
early lack of institutional support. Prior to the establishment of the ESCR 
Committee there was very little in the way of guidance in relation to the rights 
and obligations arising out of the Covenant;

It is generally agreed that the major shortcoming of the existing 
international arrangements for the promotion of respect for economic 
and social rights is the vagueness of many of the rights as formulated in 
the Covenant and the resulting lack in clarity as to their normative 
implications.109

The ESCR Committee has, since 1986, been issuing General Comments which 
have given considerable guidance and clarification on the scope of many of the 
rights within the ICESCR. They have set about giving assistance in the 
clarification of some of the most imprecise elements of the Covenant, namely 
the concepts of progressive realisation and the maximum of available resources. 
In General Comment 3 on the nature of states parties’ obligations, a new 
discourse is introduced to the language of the ICESCR and that is the minimum 
core obligation.110 The ESCR Committee has also issued guidance on the 
domestic application of the ICESCR and on many of the substantive rights 
recognised in the Covenant which have helped address the lack of precision in

108 This will be addressed in more detail in chapter three.
109 Alston, 'No Right to Complain about being Poor: The need for an Optional Protocol to the 
Economic Rights Convention' in Hide and Helgesen (edsjThe Future of Human Rights Protection 
in a Changing World (Oslo: Norwegian University Press, 1991), 86
110 ESCR Committee ‘General Comment 3’ (1991) in ‘Note by the Secretariat, Compilation of 
General Comments and General Recommendations adopted by Human Rights Treaty Bodies' 
(2004) UN Doc HRI/GEN/l/Rev.7
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the language of economic and social rights.111 Despite this progress towards 
clarification and institutionalisation of these rights, there is still a long way to 
go. There has been some progress in domestic jurisdictions and the provision 
of an individual complaints mechanism will improve this. The increasing 
specification of the obligations and their application to factual scenarios allows 
for further distillation and elaboration of the rights contained in the ICESCR. In 
depriving the judicial enforcement mechanisms, economic and social rights 
have been deprived of their evolution as rights with corresponding obligations 
and of the judicial means of vindicating these rights.112

b. Adjudication in the Courts

The arguments against judicial enforcement of economic and social rights make 
the case that, as resource intensive rights, these rights place obligations on 
governments in relation to budgets and remove their discretion to take 
decisions on expenditure. Instead political and economic decisions are replaced 
by compliance with obligations set out in the ICESCR and/or domestic 
provisions on economic and social rights.113 This argument is particularly 
salient when economic and social rights are justiciable before the courts; 
decisions about budgets and resource allocation should rest in the hands of the 
executive and legislature and not be made on the whim of the court. Courts are 
not well placed to make policy decisions for governments or to substitute their 
own preference for spending over that of the political institutions of the state. 
They lack the democratic legitimacy necessary to dictate how government 
should seek to balance how it responds to the diverse needs of various sections 
of the economy, welfare and public services. This has led some to suggest ‘[t]he 
conventional wisdom concludes that constitutions with judicially enforced

111 ESCR Committee 'General Comment 9' (1998) in 'Note by the Secretariat, Compilation of 
General Comments and General Recommendations adopted by Human Rights Treaty Bodies' 
(2004) UN Doc HRI/GEN/l/Rev.7
112 Tinta, 'Justiciability of Economic, Social and Cultural Rights and the Inter-American of 
Protection of Human Rights: Beyond Traditional Paradigms and Notions' (2007) 29 Human 
Rights Quarterly 431
113 Alston and Quinn, ‘The Nature and Scope of State Parties’ Obligations under the International 
Covenant on Economic, Social and Cultural Rights’ (1987) 9 Human Rights Quarterly 156
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social welfare rights are more strongly counter democratic that those with 
traditional civil liberties and civil rights'.114

There is nothing inherently non-justiciable in economic and social rights which 
would make them unsuitable for adjudication by the courts;

the possibility and role of judicial enforcement should be assessed and 
developed in relation to each human rights, instead of denying it to some 
purported class of rights because they do not fit the model of judicial 
enforcement.115

It is only through this normalisation process that the substantive content of 
economic and social rights will be delineated, defined, interpreted and debated, 
and courts are well suited to that task. It has been suggested that; ‘Courts are 
accustomed to telling government what it may not do; they are not by tradition 
or staffing, well-equipped to map out elaborate programs detailing what the 
government must do’.116 This critique is possibly one of the weakest presented. 
Courts are well established bodies with a clear understanding of their 
democratic function and are used to walking the line between protecting the 
individual and interfering in the political functions of the state. The courts may 
not always get the balance right, but they have a long history in balancing 
activism and restraint and incrementalism. Even where courts do exercise 
quite far reaching powers, for example supervisory orders, the court does not 
usually define the policy in place, but rather sets targets and outcomes that 
must be met within particular timescales. It is only if these are not met the 
government will have to make a case for they have not met those targets before 
the court. It is an extra layer of supervision of executive action, something the 
courts have long been familiar and comfortable with.

Despite these fears the reality is that courts are becoming increasingly 
comfortable when addressing economic and social rights claims brought before

114 Tushnet, 'Social Welfare Rights and Forms of Judicial Review’ (2004] 82 Texas Law Review 
1895
115 An-Na’im, 'To Affirm the full Human Rights Standing of Economic, Social and Cultural Rights’ 
in Ghai and Cottrell, Economic, Social and Cultural Rights in Practice: The Role of Judges in 
Implementing Economic, Social and Cultural Rights (London: Interights, 2004)
116 Ginsbourg, 'An Overview of Court Review for Constitutionality in the United States’ (1997) 
57 Louisiana Law Review 1019,1025
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them. At a regional level, the African Commission on Human and People's 

Rights has taken a strong line on the implementation and enforcement of 

economic and social rights;

Clearly, collective rights, environmental rights, and economic and social 
rights are essential elements of human rights in Africa. The African 
Commission will apply any of the diverse rights contained in the African 
Charter. It welcomes this opportunity to make clear that there is no right 
in the African Charter that cannot be made effective.117 

Similarly at a domestic level the courts in India and South Africa, Latin America

and Europe have not been shy about addressing economic and social rights 

when they are brought before them and have shown considerable ingenuity in 

their approach to remedies. By addressing economic and social rights courts 

help to develop and clarify these rights in a way that would otherwise be 

difficult to achieve.

6. Concluding Comments

The role of judicially enforced economic and social rights within a democracy is 

one that has been a source of considerable disagreement. However, it is well 

established now in academic and legal circles that economic and social rights 

are relevant and essential to the proper functioning of modern democratic 

states. These rights serve as a restraint on the ability of the state actors to 

ignore economic marginalisation and social exclusion. They place a positive 

duty on the political institutions of the state to act. Economic and social rights 

are as foundational to the very notion of democracy as civil and political rights 

and deserve the same level of respect within the domestic legal and political 

order. Unless the people within a state have access to an adequate level of 

social welfare and wellbeing, the democratic ideal remains out of reach. In 

order to maximise democratic participation, it is necessary to ensure that at 

least a minimum standard economic and social rights protection is achieved.

The common arguments presented against the judicial enforcement of 

economic and social rights have been addressed in this chapter. Whereas

117 Social and Economic Rights Action Center v. Nigeria Communication [2001] AHRLR 60
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detractors consider that the costs of economic and social to be prohibitive and 
their normative content to be too vague to permit adjudication, this is belied by 
the increasing acceptance of the justiciability of economic and social rights 
internationally. This increasing acceptance is accompanied by a 'reasonably 
mature jurisprudence'.118 While the level of acceptance cannot match that of 
civil and political rights, the role and value of economic and social rights 
jurisprudence cannot be ignored. In relation to the right to water, a relative 
new comer, there is some tentative jurisprudence which is pushing the 
boundaries of the content and scope of this right. While it may not always be 
reflective of what this author considers to be best practice, it is still important 
as an indicator of what courts are willing to do to assure this right. 
Furthermore, it permits us to evaluate and critique this development in order to 
improve recognition of the right to water.

118 Langford, ‘The Justiciability of Social Rights: From Practice to Theory' in Langford (ed), Social 
Rights Jurisprudence: Emerging Trends in International and Comparative Law (Cambridge: 
Cambridge University Press, 2008J, 4

60



Chapter Two

THE COST OF THE HUMAN RIGHT TO WATER

1. Introduction
Understanding the human right to water requires an interrogation into the 
international influences on water provision at a domestic level. In an 
increasingly globalised world, the role of business and other international 
economic powers have had a significant impact on how we understand 
household provision within the domestic context. These influences take a 
number of guises, including, exploitation of ground water resources by large 
corporations;1 the environmental devastation that can be caused by oil 
production2 and mining;3 and the impact of large multi-national water service 
providers can have on the culture of water provision.4 As the dominant models 
of provision of water services are increasingly influenced by a globalised 
neoliberal perception of the economic value of water, the ability of states to 
resist this 'neoliberal orthodoxy’ becomes increasingly difficult without an 
alternative discourse.5 The value of the human rights discourse is that it 
changes the focus away from the economic cost and places the human 
experience of water at the core of any analysis of water service provision. 
Rather than focusing on the largesse of the state to provide for basic needs of 
the people as a charitable intervention, it creates a direct obligation on the state 
to assure that right. Rights 'are the product of collective struggles; particular 
demands made on organized society ... They represent values that, as a result of

1 See the role of Coca Cola in India which has been accused of over exploitation of ground water 
Perumatty Grama Panchayatv State of Kerala [2004] (1) KLT731.
2 See for example the role of Shell in Nigeria, which was the subject of litigation at the African 
Commission on Human and Peoples’ Rights (SERAC v Nigeria [2001] AHRLR 60)
3 The pollution of a local reservoir by a mining company was the subject of litigation in the 
North Gauteng High Court in South Africa. For more see http://mg.co.za/article/2012-07-10- 
carolina-water-court-order.
4 For more on the role of large multinationals corporations in the role of water provision see 
Petrova, 'At the Frontiers of the Rush for Blue Gold: Water Privatization and the Human Right to 
Water' [2005-2006) 31 Brooklyn Journal of International Law 557 and Robbins, ‘Transnational 
Corporations and the Discourse of Water Privatization' (2003) 15 Journal of International 
Development 1073.
5 See O’Connell, ‘On Reconciling Irreconcilables: Neo-Liberal Globalisation and Human Rights' 
(2007) 7 Human Rights Law Review 483 for more on the inevitable connection between 
globalisation and neo-liberalism.
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these struggles, society has agreed to prioritize. ... [Rjights ideology is a 
powerful transformative force and a potent weapon in the hands of the 
dispossessed’.6

The international debate of how best to assure sustainable water supply into 
the future has been framed through two models; the environmental model and 
the marketisation model. The focus on environmental arguments and 
sustainability of water use has obscured the human focus on water and has 
permitted the marketisation of water service provision as the solution to the 
environmental concerns about water security. The marketisation of water has 
resulted in the overarching international paradigm of 'user pays’ and cost 
recovery in order to ensure responsible and sustainable water use. The 
environmental concerns are compelling; more than 97% of global water is salt 
water, unusable for human consumption. Of the 2.5% of fresh water remaining, 
over two thirds of this is frozen in glaciers. This leaves us with less than one per 
cent of global water which is available for human use and consumption.7 The 
available water is divided between ground water, surface water and 
atmospheric water and a tiny proportion of this water is available for human 
use at any given time. Rising population numbers, increased industrialisation, 
more sophisticated farming and irrigation techniques and increasing 
globalisation have meant that the world is facing escalating levels of water 
stress and in some areas water demand is increasingly outstripping availability. 
Most recent figures for global water use suggest that 70% of global water 
supply is used for agricultural purposes (irrigation and livestock), just over 
20% is used for industrial purposes and 8% of global water use is domestic.8

6 Woods, 'Justiciable Social Rights as a Critique of the Liberal Paradigm’ (2003) 38 Texas 
International Law Journal 763
7 Shiklomanov and Rodda, World Water Resources at the Beginning of the 21st Century 
(Cambridge: Cambridge University Press, 2003)
8 Further breakdowns by region and country are available via the UN Food and Agriculture 
Organisation who collate data from a number of sources and make it available on 
http://www.fao.org/nr/water/aquastat/dbase/index.stm.
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Water is fundamental for human survival is a necessary precondition for all life 
on earth.9 It is vital, therefore, to ensure sustainability into the future. However, 
as the debate is based on economic imperatives, there is a stifled understanding 
of the human value of water as extending beyond simple economics and 
embracing its social and cultural importance. Water is an essential component 
of the welfare and wellbeing of the individual. The human value of water 
emphasises its role in contributing to the full enjoyment life in human dignity. 
The persistence of huge disparities of wealth between states and the sheer 
numbers of people living in desperate conditions, despite various global 
commitments over the years, led the international community to adopt 
substantial targets for global poverty reduction through the Millennium 
Development Goals.

Goal 7 recognised the importance of water as an essential social and cultural 
good and made a pledge to reduce by half the number of people living without 
access to adequate safe drinking water and adequate sanitation by 2015.10 
There have been some important developments in the humanisation of this 
international debate and move towards focussing on the human story of water 
service provision. This has been achieved largely through publicity 
surrounding the Millennium Development Goals. While this is commendable, 
the language of the Millennium Development Goals has not been centred on 
achieving all the necessary foundations for establishing the right to water, and 
has instead focused on 'improved' sources.* 11 While the Millennium

9 Boesen and Lauridsen, '(Fresh) Water as a Human Right and a Global Public Good’ in Andersen 
and Linsnaes (eds), Towards New Global Strategies: Public Goods and Human Rights (Leiden, 
Martinus Nijhoff, 2007)
10 UN Millennium Declaration, UNGA Res 55/2, 8 September 2000, paragraphic
11 Improved drinking water sources consist of piped water into dwelling, plot or yard, public 
tap/standpipe, tubewell/borehole, protected dug well, protected spring, rainwater collection. 
Unimproved drinking water sources consist of unprotected dug wells, unprotected springs, cart 
with small tank/drum, tanker-truck and surface water (river, dam, lake, pond, stream, canal, 
irrigation channels). Improved sanitation facilities consist of flush or pour to piped sewer 
system, septic tank, pit latrine, ventilated improved pit latrine, pit latrine with slab, composting 
toilet. Unimproved sanitation facilities consist of Flush or pour to elsewhere (street or yard), pit 
latrine without slab or open pit, bucket, hanging toilet or hanging latrine, no facilities or bush or 
field. Figures and definitions from WHO and UNICEF, Meeting the MDG Drinking Water and 
Sanitation Target: The Urban and Rural Challenge of the Decade (Geneva and New York: WHO 
and UNICEF, 2006)
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Development Goal on access to drinking water was met in 2012 with a great 
fanfare, this still leaves 11% of global population without access to an improved 
drinking water source.12 The language of ‘improved’ is itself controversial, as a 
water supply can be ‘improved’ and still not meet the human rights standard 
necessary. For example, just because a water supply is piped, it does not mean 
that it will meet the WHO guidelines on microbial standards or be economically 
affordable to poor communities and households.13

The recognition of the human right to water by the ESCR Committee and a 
number of domestic legal systems was designed to refocus the discussion on 
water service provision in terms of the most vulnerable users. This new 
approach to water provision led to an increased focus on the right to water in 
academic literature and within the international human rights framework over 
recent years.14 This thesis makes the argument that the human right to water 
presents a new paradigm within which to frame the water debate, rather than 
focussing on the economics it presents an alternative vision for water provision. 
This is often presented as a means of softening the harsher edges of 
neoliberalism, however this thesis argues that while ameliorating the 
marketisation of water is an admirable aim of the human right to water, a rights 
based approach, such as that embraced by the ESCR Committee, requires a 
more fundamental revision of water services provision which is centred on the 
human cost and value of water. This discourse places the priority of water 
supply not on economically dominant market forces, such as industry, business 
and agriculture, but instead focuses on prioritising water for domestic use and 
on protecting the individual. There is adequate water available globally, even in 
the most water stressed areas, to assure the human right to water to everyone, 
'the scarcity at the heart of the global water crisis is rooted in power, poverty

12 WHO and UNICEF Joint Monitoring Programme, Progress on Sanitation and Drinking Water: 
2012 Update [Geneva/New York: WHO/UNICEF, 2012)
13 Ibid
14 See Gleick, 'The Human Right to Water’ (1998) 1 Water Policy 487 and McCaffrey, 'A Human 
Right to Water: Domestic and Internationa] Implications' (1992) 5 Georgetown International 
Environmental Law Review 1
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and inequality, not in physical availability'.15 The human rights paradigm 
recalibrates water supply to prioritise assuring adequate water for personal 
and domestic use, rather than the competing demands from luxury users, agri
business and industry.

The right to water is a hugely important development in international human 
rights law. General Comment 15 suggests that the human right to water is 
economically and politically neutral; however, this chapter will seek to 
demonstrate that the 'neutrality' within the Committee’s reasoning is 
unconvincing. Unless the water provision paradigm shifts its focus to a rights 
perspective, the marketised approach will fail in its stated aim to assure full 
access to a sustainable water supply. This thesis argues that the right to water 
does not sit comfortably with neoliberal marketised approaches to water 
provision, and such approaches need to be remodelled from a rights based 
perspective. This chapter will first make the case that international law and 
policy is essential to understanding the development of national standards of 
water service provision, both from an economic and human rights perspective. 
The chapter will then examine how the development an increasingly 
marketised approach to water provision is closely linked to the 
environmentalist approach to water security and argue that this has been used 
as a veil to hide the human impact of 'the user pays’ principle. It will next 
examine the development of a new rights based discourse around water, its 
international context and normative content, in light of the ESCR Committee’s 
comments, the UN General Assembly resolutions and the UN Independent 
Expert on the human rights to water. Finally this chapter will make the case 
that the human right to water creates a new paradigm for water service 
provision, which is focused on enabling the human person to participate fully in 
the life the community and, as such, has transformative potential.

15 United Nations Development Programme, Human Development Report 2006 - Beyond Scarcity: 
Power, Poverty and the Global Water Crisis (New York: UNDP 2006), 2
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2. The Relevance of the International Context
The focus of this thesis is on the right to water in the domestic context as the 
subject of constitutional adjudication by the courts. However to properly 
understand the domestic setting for the right to water it needs to be placed in 
an international context. In an increasingly globalised world, the ideology 
which informs water service provision within the national context is 
significantly influenced by international discourses relating to water security, 
sustainability and globalised neoliberal influences. O’Connell refers to this as 
the ‘neo-liberal orthodoxy’.16

For a considerable period, the marketised approach, with its support from the 
environmental lobby, has dominated the global water discourse. Very little 
attention was paid to water as a human right and, despite sporadic assertions in 
environmental declarations, the main focus of the international community was 
on water as an economic good.17 This international acceptance of neoliberal 
globalisation as a benign norm has been an abiding influence on national water 
policy and the increased influence of transnational water service providers 
within states has served to reinforce this orthodoxy.18 The human right to 
water is presented here as an alternative to this marketised discourse and to 
offer a new and distinctive paradigm for water service provision. Whereas the 
market is generally presented as the only possible solution to water supply and 
demand issues, this thesis argues that the human right to water deconstructs 
this seemingly neutral approach to water service provision and refocuses it on 
the human subject; ‘The seemingly technical questions of water supply, water

16 O'Connell, 'On Reconciling Irreconcilables: Neo-Liberal Globalisation and Human Rights' 
(2007) 7 Human Rights Law Review 483
17 For a discussion of the limited attention paid to water as a human right see Alvarez, ‘The 
Right to Water as a Human Right’ in Piccolotti and Taillent (eds), Linking Human Rights and the 
Environment (Tuscon: University of Arizona, 2003). The link between the environment and 
market will be developed in this chapter.
18 See Finger and Allouche, Trans-National Corporations and the Re-Regulation of the Water 
Industry (London: Spon Press, 2003) on the influence of multinational water corporations on 
domestic water policy and regulation and Robbins, 'Transnational Corporations and the 
Discourse of Water Privatisation' (2003) 15 Journal of International Development 1073 on the 
commodification of water and the role of transnational corporations (supported by the 
International Monetary Fund and the World Bank) in the management of water service 
provision in developing countries.
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management or water quality actually reflect societal power relations'.19 Those 

who make decision about water policy usually consist of people from the 

political and social elites, who can afford to buy water at market rates and do 

not always appreciate the impact that the marketisation has on poor 

households who cannot afford such costs; by an overemphasis on the market 

considerations, the human experience of water deprivation is lost.

The international influence on the national context comes in many guises, both 

as influencing the dominance of private market ideology and as a form of 

resistance. The international economic bodies, such as the International 

Monetary Fund and the World Bank have supported and encouraged 

privatisation of water and other public services, both at a policy level and 

through conditions to loans in developing and developed countries.20 This 

privatisation imperative has also had the effect of consolidating water provision 

in the hands of a few multinational corporations, whose global reach is ever 

expanding.21 The large water multinational corporations are contracted in to 

supply water services in an increasing number of domestic settings, thanks to 

their international experience, and can often be more powerful international 

actors than smaller of less developed states. In Bolivia in the 1990s there was a 

move towards privatisation of water provision in a number of local areas, which 

was supported by a national governmental policy. However the water 

privatisation led to dramatic increases in price that ordinary, often very poor, 

Bolivians had to pay for water. The privatisation of water led to widespread 

social resistance, particularly in Cochabamba and El Alto, which, in turn, led to 

eventual renationalisation of water supply. In the aftermath of the Bolivian 

water wars, the government was left facing enforcement actions against it for 

breach of contract by the large water multinational corporations.22 The use of

19 Bielefeldt, 'Access to Water, Justice and Human Rights’ in Riedel and Rothen (eds) The Human 
Right to IToter (Berlin: Berliner Wissenschafts-Verlag, 2006), 50
20 See Petrova, ‘At the Frontiers of the Rush for Blue Gold: Water Privatization and the Human 
Right to Water' (2005-2006) 31 Brooklyn Journal of International Law 557.
21 Ibid. See also the Center for Public Integrity, The Water Barons and further information is 
available at www.icii.org/proiects/waterbarons.
22 See, for example, Spronk and Crespo, ‘Water, National Sovereignty and Social Resistance: 
Bilateral Investment Treaties and the Struggles against Multinational Water Companies in
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the right to water narrative can be used both within and by states on an 
international stage as a means of resisting the free-market ideology.

The domination of a market approach to water service provision is not left 
unchallenged either in the domestic setting or on the international stage. 
Resistance to the neoliberal orthodoxy can be found in the form of an 
alternative movement of counter hegemonic globalisation which is based 
around 'an alternative internationalisation from below based on the centrality 
of social justice concerns'.23 Despite the diverse make up of this resistance, 
there is a unifying assumption which binds this movement together;

what unites the movement is a common critique of corporate 
globalisation with its market liberalising logic, imposed by elites on 
communities throughout the world with devastating consequences for 
both social solidarity and provision for ecological sustainability.24 

The human right to water in this context can act as a consolidating discourse
with which to resist the hegemony of neoliberalism. The focus of this thesis is 
not on the influence of this counter hegemonic globalisation, which is not 
intended to minimise its importance, but instead to focus on one aspect of 
resistance and that is resistance through law.25

Cochabamba and El Alto, Bolivia’ (2008] Law, Social Justice and Global Development Journal 
available at http://www.Eo.warwick.ac.uk/eli/lgd/2008 1/spronk crespo: McFarland Sanchez- 
Moreno and Higgins, 'No Recourse: Transnational Corporations and the Protection of Economic, 
Social and Cultural Rights in Bolivia’ (2004] 27 Fordham International Law Journal 1663; 
Bakker, 'The "Commons” Versus the "Commodity": Alter-globalization, Anti-privatization and 
the Human Right to Water in the Global South’ (2007] 39 Antipode 430; Assies, 'David versus 
Goliath in Cochabamba: Water Rights, N eoliberalism, and the Revival of Social Protest in Bolivia’ 
(2003] 30 Latin American Perspectives 14; and Woodhouse, 'The "Guerra Del Agua" and the 
Cochabamba Concession: Social Risk and Foreign Direct Investment in Public Infrastructure’ 
(2003] 39 Stanford Journal of International Law 295. There are many issues arising from the 
Bolivian water wars, not least the contractual relationship between the state and the 
multinational corporations where privatisation is unsuccessful and how these matters are 
arbitrated via the international legal system. For further exploration of this see the above 
literature.
23 Tabb, Economic Governance in the Age of Globalization (New York: Columbia University Press, 
2005], 29
24 Kirby, Vulnerability and Violence: The Impact of Globalisation (London: Pluto Press, 2006], 189
25 For more on counter hegemonic globalisation see Santos and Rodriguez-Garavito, 'Law, 
Politics, and the Subaltern in Counter-Hegemonic Globalization’ in Santos and Rodriguez- 
Garavito (eds], Law and Globalization from Below: Towards a Cosmopolitan Legality (Cambridge: 
Cambridge University Press, 2005]

68



The human right to water creates a new paradigm within which to frame water 
service provision, which is influenced by the international delineation of this 
right. The international perspective on the right to water can influence 
domestic debates on the content of the right in a number of ways. While this 
thesis focuses on the role of the court, this does not mean that the value of the 
language of rights is limited to that institution. It can be used as a means of 
resistance at a policy level within the local political arena as is evidenced by the 
successful resistance to the privatisation of water services in Bolivia.26 The 
impact of the international approach to the right to water is also influential on 
the domestic approach to water provision, especially in the courts. There is a 
clear overlap in the framing of the right to water in the domestic and 
international spheres which lends itself to cross-pollination of development and 
delineation of the scope and content of this right and discussion of how this 
right should be implemented between these two spheres. This is particularly 
relevant when understanding the obligations which attach to economic and 
social rights in the 'tripartite typology’ which is mirrored in the domestic 
systems, such as the South African Bill of Rights.27 In Grootboom,28 the South 
African Constitutional Court approved the earlier decision in Makwanyane29 

which asserted that the court could, in interpreting the rights in the 
Constitution, take into account the relevant international law, both binding and 
non-binding. Despite the fact that the South African Government had signed, 
but not ratified, the ICESCR, the Constitutional Court found that it was still

26 See above.
27 See in relation to the early South African experience Scott and Philip ‘Adjudicating 
Constitutional Priorities in a Transnational Context: A Comment on Soobramoney's Legacy and 
Grootboom's Promise’ (2000] 16 South African Journal on Human Rights 206; Liebenberg, ‘The 
Right to Social Assistance: The Implications of Grootboom for Policy Reform in South Africa’ 
(2001) 17 South African Journal on Human Rights 232. More recently see Brennan, 'To 
Adjudicate and Enforce Socio-Economic Rights: South Africa Proves that Domestic Courts are a 
Viable Option’ (2009) 9 Queensland University of Technology Law and Justice Journal 64 and 
Dugard, International Law: A South African Perspective (4th Ed) (Cape Town: Juta, 2011) See also 
more generally in the African context, Killander (ed), International Law and Domestic Human 
Rights Litigation in Africa (Cape Town: Pretoria University Law Press, 2010).
28 Government of the Republic of South Africa v. Grootboom [2000] 1 SA 46 (CC)
29 5 v Makwanyane and Another [1995] 3 SA 391 (CC)
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relevant to the interpretation and understanding of the rights contained in the 
Constitution, albeit not conclusive.30

Similarly in other states the integration of international human rights human 
rights treaties directly into national constitutions creates a situation where the 
interpretation of provisions at an international level can have direct impact on 
the domestic understanding of those rights and the obligations they place on 
the state. In Argentina, the Constitution explicitly recognises certain 
international human rights declarations treaties as having constitutional status 
within the State, such as American Declaration of Human Rights, the Universal 
Declaration of Human Rights and the ICESCR.31 These treaties and declarations 
are deemed to have constitutional status and though they do not alter the rights 
set out in the first part of the Constitution, they are 'understood to complement 
the rights and guarantees recognised therein'.32 These human rights treaties 
and declarations are incorporated into domestic law with a privileged status. 
They can be used in the courts as a further source of law with the same 
normative force of the Constitution. This method of integrating international 
human rights standards into national law demonstrates the interrelated 
character of the national and international legal systems. The international 
continues to be relevant and important to our understanding of water service 
provision in the domestic context and before the courts.

a. Environmentalism: Understanding the Economic (and Human?) Value of 

Water

The origins of the right to water, as a free standing concern, can be found as a 
subset of concerns within the environmental movement which has been

30 In addition, the common language of progressive realisation and availability of resources in 
both the South African and international economic and social rights provisions lends itself to an 
exchange of experience and interpretive techniques.
31 See Article 75(22) of the National Constitution. Other treaties include the Convention on the 
Rights of the Child, the International Covenant on Civil and Political Rights, the Convention on 
the Elimination of all forms of Racial Discrimination, the Convention on the Elimination of all 
forms of Discrimination Against Women, the Convention against Torture and the American 
Convention of Human Rights.
32 Translation of the original text from Article 75(22) ‘deben entenderse complementarios de los 
derechosy garanti'as par eUa reconocidos’
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focussed on increasing demand on finite water resources. In the last fifty years 
the global population has doubled, but the demand for water has more than 
quadrupled.33 This demand is the result of increased industrialisation and is 
linked to changes in agriculture and food production. Over the last forty years, 
the international community became increasingly concerned about over 
exploitation of water supply and how best to make this sustainable into the 
future. Perhaps as a result of the dominance of industrial, business and 
agricultural demand for water, the main focus of the environmental movement 
was to emphasise the economic value of water as a means of ensuring 
sustainable water use into the future.34 This increased role of commodification 
of water supply meant that the human value of water was in danger of 
becoming obliterated by the market emphasis. This thesis argues that this 
became the impetus for reframing water within the language of rights.

i. Early Promise
The first attempt at recognising a human right to water in any form by the 
international community came in the Report of the United Nations Water 
Conference in Mar del Plata 1977, which focused on drinking water only.35 
While this conference centred on issues concerning water resources and was 
permeated by an awareness of the prospect water shortages into the future, 
there was some understanding that water was an essential resource that must 
be viewed as inherent to the enjoyment of a dignified life. The outcome of this 
conference was the Mar del Plata Action Plan and this plan asserted;

... all peoples, whatever their stage of development and their social and 
economic conditions, have the right to have access to drinking water in 
quantities and of a quality equal to their basic needs.36

33 See Winkler, The Human Right to Water: Significance, Legal Status and Implications for Water 
Allocation (Oxford: Hart, 2012)
34 It is not surprising that this move corresponds with the increased dominance of neoliberalism 
in global economic theory as the best way to ensure sustainable service provision and to reduce 
the role of the state in assuring welfare provision. See Tabb, Economic Governance in an Age of 
Globalization (New York: Colombia University Press, 2005)
35 Biswas, 'From Mar del Plata to Kyoto: An Analysis of Global Water Policy Dialogue' (2004) 14 
Global Environmental Change 81
36 Report of the United Nations Water Conference cited in Gleick, 'The Human Right to Water’ 
(1998) 1 Water Policy 487, 493
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This was the first international assertion of a right to water in any form and, 

although limited to drinking water, it was an indicator that a rights-based 

approach to water supply was entering into the collective consciousness of the 

international community as a necessary limitation on the predominance of the 

commodification of this essential resource. The affirmation of the importance 

of access to sufficient drinking water for human survival is an essential first 

step in the evolution of the right to water. Despite this intent, its impact was 

limited by being an adjunct to the primary focus of the declaration.

The environmental fears surrounding water sustainability raised a number of 

concerns about the prioritisation of water supply and service provision. In the 

market, the emphasis is placed on a pay-per-use model and as industrial and 

agri-business users can pay the market cost of water supply and potentially for 

the necessary infrastructure to assure water supply. This economic imperative 

does not sit comfortably with the situation faced by individual domestic users, 

who rely on a greater extent on an established water infrastructure and 

subsidisation of water costs.

The Mar del Plata Action Plan served as a precursor to the United Nations 

International Drinking Water Supply and Sanitation Decade (1981-1990].37 The 

intention behind this decade was to raise international awareness on water 

issues and to encourage States to focus on the human value of water and to 

work towards the realisation of a 'substantial improvement in the standards 

and levels of services in drinking water supply and sanitation by 1990'.38 While 

this dedicated decade did not meet the expectation of a substantial 

improvement in access to water and sanitation supply globally, this period 

marks the emergence of a wider debate on water issues generally, both in 

relation to its essential nature for a dignified life and also a recognition of the 

need for a sustainable approach to water usage. There was a clear indication 

that the market approach, which was the prevailing means of ensuring

37 UNGA Res 35/18,10 December 1980. This resolution recognised the call in the Mar del Plata 
Action Plan for this decade to be dedicated to water and sanitation issues.
38 Ibid. Paragraph 1
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sustainable water use, was not necessarily the best means of ensuring increased 
access to water supply. The Mar del Plata Action Plan is largely credited with 
providing the foundations upon which the development of human right to water 
is based.39 It helped to consolidate awareness that without some external 
guiding force, the market alone would be insufficient to ensure universal access 
to adequate water.

ii. Marketisation Prevails
In the period immediately following this decade, the focus of the debate around 
water moved further towards environmental issues and sustainability. This had 
the effect of side lining the human value of water and, instead, emphasised the 
need for water security, which was best assured through the market. In 1992, 
two significant international conferences took place, the first, the Dublin 
Conference,40 was a preparatory meeting for the UN Conference on 
Environment and Development [UNCED) Earth Summit in Rio de Janeiro later 
that same year.41 The Dublin Statement was premised on four guiding 
principles, the fourth of which affirmed that 'water has an economic value in all 
its competing uses and should be recognised as an economic good’.42 The 
dominance of the economic imperative to the environmental movement 
undermined the intent which had been present in the Mar del Plata Action Plan. 
There was a clear break from this model and an alternative vision is presented 
within which the human experience of water is represented beyond the user- 
pays principle.

This period marked a consolidation of the economic model. Without a clear 
recognition of the social and human value of water, the international

39 Salman and Mclnerney-Lankford, The Human Right to Water: Legal and Policy Dimensions 
[Washington DC: The Word Bank, 2004)
40 International Conference on Water and the Environment, Dublin, 1992
41 UN Conference on Environment and Development (UNCED), Rio de Janeiro, Brazil, 3-14 June 
1992 (Earth Summit).
42 Dublin Statement on Water and Sustainable Development, 1992 at Principle 4. The other 
guiding principles in this Statement recognised that water was a 'finite and vulnerable resource, 
essential to sustain life, development and the environment’, the importance of a participatory 
approach to water development and management and the need for the involvement of women 
at all levels.
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community continued to side line any alternative approach. The neoliberal 
approach was credited as being the best way to assure sustainable and 
responsible water use by the international environmental movement and was 
supported by the international economic institutions. The World Bank and the 
International Monetary Fund supported the influence of neoliberalism as a 
'policy orthodoxy' and this became the prevailing discourse for water 
provision.43 The underlying rationale for the unrestrained support for this 
model is based on the assumption that ‘the market works perfectly and should 
be extended to as many areas of life as possible’.44

The Dublin Statement recognised the economic value of water was the primary 
focus and the best way to assure water sustainability into the future. However 
there was at least some understanding at the conference that the economic 
imperative was insufficient to meet the human value of water; 'it is vital to 
recognize first the basic right of all human beings to have access to clean water 
and sanitation’.45 This basic right to access water and sanitation is subject to a 
neoliberal limitation clause which requires states to ensure that the economic 
value placed on water should be such so as to discourage ‘wasteful and 
environmentally damaging uses of the resource’.46 The implication of this 
phraseology is to suggest that the basic right of access to water and sanitation 
ought to be delimited by its economic value, which is the primary means for 
ensuring sustainable water use. Using the sustainability model within which to 
frame water use, the Dublin Statement prioritised a marketised model as a 
means of ensuring that water was not overexploited.

The model embraced in the Dublin Statement demonstrates the core problem 
with the sustainability model of water provision, namely that it fails to take 
account the human value of water and prioritises the economic model as the 
most effective means of achieving sustainable water use. The core difference

43 Scholte, Globalization: A Critical Introduction (London: Palgrave Macmillan, 2000), 35
44 Fine, 'Examining the ideas of Globalisation and Development Critically: What Role for Political 
Economy?’ (2004) 9 New Political Economy 213
45 Dublin Statement on Water and Sustainable Development, 1992 
4s Ibid
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between the economic model and the human rights approach to water 
provision is one of prioritisation. The economic model might be presented as a 
solution to the water security problems, but this model fails when dealing with 
people who are unable to pay market prices for water supply. A rights based 
model focuses, in the first instance, in assuring adequate water for everyone 
and the economic aspect then seeks to ensure that this is fiscally sustainable.

In the aftermath of the Dublin statement, the international environmentalist 
movement was committed to achieving the legitimate outcomes through 
economic means. By the time the UNCED Earth Summit in Rio de Janeiro took 
place, economic imperatives and the programme of action for sustainable 
development were inextricably linked. Agenda 21 was a global commitment to 
address the ‘pressing problems’ of the day and to prepare for the challenges of 
the 21st Century.47 Chapter 18 of this Agenda focussed on the development, 
management and use of water resources. The various issues highlighted in this 
chapter varied from environmental issues to urban development and 
sustainable food production. The section on drinking water and sanitation 
endorsed the resolution of the Mar del Plata Water Conference relating to the 
right to access sufficient drinking water, but it did not makes any formal 
commitments to reframe the sustainability discussion in terms of the human 
value of water.48 In fact, the document emphasised that water provision should 
reflect its economic value as a primary consideration. Any commitment to 
ensure basic human needs were met as a mere secondary consideration.49 In 
refusing to address the human impact of water service provision, neither the 
Dublin Statement nor Agenda 21 take account of the fact that water use in the 
domestic context is minimal when compared to water used in industry or 
agriculture; nor does it address the difference between water use for profit and

47 Preamble, United Nations Conference on Environment and Development, Rio de Janeiro, 3 - 
14 June 1992
48 Chapter 18, paragraph 18.47. It should however be noted that, despite its importance and the 
focus that was placed on water issues and sustainable development at the Earth Summit, the Rio 
Declaration on Environment and Development makes no specific reference to water but rather 
focuses on more general assertions regarding sustainable development, the environment and 
natural resources.
49 Ibid, paragraph 18.68
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water use for human existence and quality of life.50 In adopting this position the 

international community has demonstrated that its priority is not to assure 

universal access to adequate water, but to emphasise profit over people. By its 

blind acceptance of economics as the solution to sustainability concerns, the 

environmentalist movement fails to take into account the impact that a market 

approach to water supply has on the poor and vulnerable and removes the 

complicated human experience from the discussion.

Since the Earth Summit in Rio, the environmentalist movement has maintained 

its interest in water security and since 1997 the World Water Forum has met 

every three years to renew pressure on the international community and 

governments to ensure that water use does not outstrip supply. The World 

Water Fora are dominated by representatives of states, business interests and 

have some participation by NGOs and their focus tends to be centred on 

ensuring that water security is maintained through pay-per-use models. In 

2012 the key message from the Forum emphasised that 'access to drinking 

water and sanitation is not a charitable act but a legal obligation for 

governments' and affirmed that 'the right to water and sanitation does not 

imply that services are free but they should be affordable’.51

From early on there was a recognition that water is more than an economic 

problem, for example, in 2000 the Hague Declaration made a commitment to 

‘manage water in a way that reflects its economic, social, environmental and 

cultural values for all its uses’. Nevertheless, such assurances have been 

conditional on a recognition of the value of water as an economic good by 

'mov[ing] towards pricing water services to reflect the cost of their provision’.52 

The primary concern of the environmentalist movement is assuring water 

security through neoliberal models. The tension between the

50 See figures from the UN Food and Agriculture Organisation (Aquastat) available at 
http://www.fao.org/nr/water/aQuastat/dbase/index.stm.
51 Forum Synthesis of the Sixth World Water Forum 'Global Water Framework', Marseille, 12th - 
17th March 2012
52 Ministerial Declaration of Second World Water Forum in The Hague, 'Water Security in the 
21st Century’
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economic/environmental approach and the human approach to water 
sustainability continues. In March 2012, the Ministerial Conference at the Sixth 
World Water Forum in Marseille came under considerable criticism for not 
framing water security and sustainability targets within a rights framework.53 
The marketised approach to water service provision is so deeply embedded 
within the international discourse that it is impossible to separate it from the 
environmental model.

In practice only a very small proportion of water is used by 
domestic/household users, but in endorsing a user pays model, the domestic 
user is not distinguished from the agricultural, industrial or business user. The 
concerns surrounding domestic water use are different from other commercial 
water uses. When dealing with water users who are exploiting water resources 
for business, industrial and agricultural purposes in order to make a profit, 
there is a strong argument for permitting a pay-per-use mechanism to be used 
to help regulate water use and to ensure water efficiencies and to permit cross 
subsidisation across the domestic user network. This also requires clear 
regulation to ensure that the for-profit water users are not able to excessively 
exploit water resources. One serious problem for water security, which 
receives relatively little international attention, is when these users are 
permitted to overexploit water supplies to the detriment of domestic users. In 
India, large multinational bottling plants have exploited groundwater supplies 
so severely that there are fears that such water use has become unsustainable. 
This has a dramatic impact on small scale domestic users who are unable to 
access water supplies as their local boreholes do not go deep enough to access 
the ever diminishing ground water supply.54

53 For more on the Sixth World Water Forum see www.worldwaterforum6.org. Criticisms of the 
Ministerial Declaration have come from the Bolivian Minister for Water and the Environment 
who has been a dissenting voice in the marketisation of the water within the international 
environmental movement.
54 See Aiyer, 'The Allure of the Transnational: Notes on Some Aspects of the Political Economy of 
Water in India' (2007) 22 Cultural Anthropology 640, Burnett and Welford, ‘Case Study: Coca- 
Cola and Water in India, Episode 2’ (2007) 14 Corporate Social Responsibility and Environmental 
Management 298, Hills and Welford, 'Case Study: Coca-Cola and Water in India' (2005) 12 
Corporate Social Responsibility and Environmental Management 168 and Shiva, The World Bank,
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The valorisation of the marketised model which is designed around a 
commercial sector does not translate easily onto the domestic user. Water is 
used in the domestic setting for drinking, food preparation, personal and 
environmental hygiene and sanitation. The potential for 'efficiencies' in an 
effort to cut household water costs is not possible when the surplus beyond 
basic water uses is minimal. There is a real risk that any imposed efficiencies 
will have direct implications for quality of life and raise concerns in relation to 
dignity. The question of what is, and is not, an acceptable limitation on access 
to water needs to be framed around considerations of human dignity and not 
affordability. At the Rio+20 Summit, the outcomes of the conference 
highlighted that the right to water should be affirmed by states, but this 
consideration came secondary to environmental and market interests.55 The 
use of the market to regulate responsible use is based on a faulty logic. It is 
presumed that domestic users can always afford to pay for access to adequate 
water and that having to pay will help those users moderate their use to ensure 
sustainable water use. While there may be some potential for water 
efficiencies, it does not follow that all domestic users will be able to reduce 
water use in order to cut water costs. Where there are wealthy high water 
users, any extra costs will not have a corresponding effect on their water use. 
The market-environmental model is based on the unstable premise that the 
market is capable of correcting its own excesses. It obliterates any discussion of 
viability of water provision from a rights based perspective.

b. Reclaiming the Human Value of Water: Developing the Human Rights 

Narrative

Despite the lack of a clear endorsement of the human rights approach to water, 
the influence of the environmental movement has been an influential precursor 
to the recognition of the right to water by the ESCR Committee and, eventually,

WTO and Corporate Control over Water (Navadanya: New Delhi, 2002). This will be addressed 
in chapter four in more detail.
55 Rio+20 United Nations Conference on Sustainable Development, Outcomes of the Conference, 
'The Future We Want' (19th June 2012)
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by the UN General Assembly. As the framework for discussing water issues 

within the environmental movement was largely dominated by matters relating 

to sustainability, water stresses and cost recovery, international attention on 

the human impact of water shortages, pollution and water poverty lacked depth 

and focussed on basic human needs, rather than taking a rights-based approach. 

The language of 'needs’ rather than 'rights’ suggests poor and vulnerable 

households and communities passive recipients of aid from their government or 

the international community. It demonstrates a lack of understanding the 

multi-faceted deprivations of people facing gross violations of the right to 

water. By contrast, a rights-based narrative situates access to water for 

individuals and communities within an empowering framework that centred on 

an inherent right to human dignity. Rather than being a passive recipient, 

within a rights-based discourse, the individual or community becomes an active 

agent, making rights-claims against the state; ‘By making water a human right, it 

could not be taken away from people’.56 International discussions relating to 

sustainable water focussed on water as an economic good as the best means of 

ensuring 'full access’ to water for those who could pay. However this 

framework fails to take account of those who are incapable of paying market 

prices for water services. It suggests that those who cannot afford water may 

be granted some access through the largesse of the state, but that is contingent 

on the state’s benevolence. The human right to water provides an alternative to 

the market and authorises a compelling and comprehensive framework to 

improve water service provision and increase access to adequate water for 

everyone.57

The development of the human right to water as a freestanding right was 

influenced by international humanitarian law, the global political and economic 

environment and by an increasing recognition of water as an essential good in

56 Scanlon, Cassar and Nemes, Water as a Human Right (Gland, Switzerland: International Union 
for Conservation of Nature and Natural Resources, 2004), 21
57 On the value of rights see Hamm, 'A Human Rights Approach to Development' (2001) 23 
Human Rights Quarterly 1005, Darrow and Tomas, 'Power, Capture and Conflict: A Call for 
Human Rights Accountability in Development Cooperation’ (2005) 27 Human Rights Quarterly 
471
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international law. The figures are stark, nearly 900 million people globally do 
not have access to minimum amounts of safe drinking water for human survival 
and 2.6 billion people do not have access to basic sanitation.58 These figures 
mask the human face of this tragedy and the absolutist manner of presenting 
these global statistics as a binary obscures the varied and complex ways in 
which people are affected by a lack of access to adequate water and sanitation. 
The right to water offers a mechanism for situating the human experience of 
accessing water supply and sanitation which extends beyond the minimum 
necessary for human survival to one which encompassed access to adequate 
water for the enjoyment of life in dignity. Discussing access to water as a 
human right changes the nature of obligations on the State and how it regulates 
water service providers. Rather than taking the view that it is an economic 
good to be provided for by the market, the human rights approach to the water 
provision changes the emphasis to one which centres on human dignity and the 
full enjoyment of the right to life, the right to the highest attainable standard of 
health and the right to an adequate standard of living. The widespread denial of 
the right to water and the insufficiency of the market/environmental movement 
to resolve this problem provoked the ESCR Committee into action.

In 2002 the ESCR Committee, charged with delineating and elaborating on the 
standards set out in the ICESCR, issued General Comment 15 which set out the 
normative content of the human right to water and the corresponding 
obligations on States.59 While the problems with ensuring the full enjoyment of 
the right to water have often been associated with economic development in 
water-stressed countries, the violations of this right are not limited to poor or 
developing states; it is equally relevant to more developed industrialised 
states.60 The non-inclusion of the human right to water in the UDHR and the 
ICESCR as a free-standing right meant that for a long time international

58 WHO and UNICEF Joint Monitoring Programme, Update on Progress on Sanitation and 
Drinking Water: 2010 Update (Geneva/New York: WHO/UNICEF, 2010)
59 ESCR Committee 'General Comment 15’ (2002) in 'Note by the Secretariat, Compilation of 
General Comments and General Recommendations adopted by Human Rights Treaty Bodies’ 
(2004) UN Doc HRI/GEN/l/Rev.7
60 A point made by the ESCR Committee in General Comment 15. Ibid, paragraph 1.
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discussion of water issues was not situated within a human rights framework. 
However, the inter-related nature of access to adequate water with the 
enjoyment of a catalogue of other rights would suggest that its non-inclusion 
was not as a deliberate omission, but rather an oversight by the international 
community.61 In the 1950s and 1960s when the ICESCR was being drafted, 
water was considered to be analogous with air, a freely available natural 
resource.62

General Comment 15 does not exist in a vacuum but is the consequence of a 
developing and progressive understanding of the politics of water supply at 
both an international and a domestic level. There is a clear indication in 
General Comment 15 that the international move towards assuring water 
security and sustainability as a purely marketised project was insufficient. To 
ensure that the human value of water was given adequate respect both at an 
international and at a domestic level a new approach was required. Aspects of 
the right have been recognised in other international and regional human rights 
treaties, and there is universal recognition that water is essential for human 
survival.63 The Geneva Conventions clearly highlighted the importance of 
sufficient water for the enjoyment of human dignity and international 
humanitarian law recognises the need for adequate water for the purposes of 
drinking, hygiene and sanitation in its foundational documents.64 It has been

61 Gleick, 'The Human Right to Water’ (1998) 1 Water Policy 487
62 Riedel, The Human Right to Water and General Comment 15 of the Committee on Economic, 
Social and Cultural Rights’ in Riedel and Rothen (eds) The Human Right to Water (Berlin: 
Berliner Wissenschafts-Verlag, 2006)
63 See Article 14(2) (h) of Convention on the Elimination of All Forms of Discrimination Against 
Women (adopted on 18 December 1979, entered into force 3 September 1981), Article 24 of the 
Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 
September 1990), and Article 28 Convention on the Rights of Persons with Disabilities (adopted 
on 13 December 2006, entered into force on 3 May 2008). The right to water has also been 
recognised by regional human rights treaties.
64 The Geneva Conventions regulate the behaviour of States in times of armed conflict and 
establish legal parameters for the way in which wars may be fought and the protection that 
must be afforded to individuals during hostilities. The four Conventions deal with various 
aspects of the treatment of persons in a wartime situation. Convention 1 on the Amelioration of 
the Condition of the Wounded and Sick in Armed Forces in the Field; Convention II on the 
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at 
Sea; Convention III on the Treatment of Prisoners of War;and Convention IV on the Protection of 
Civilian Persons in Time of War (all four Conventions were adopted in Geneva on 12 August 
1949 and entered into force 21 October 1950). For example Geneva Convention asserts that
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argued that the protections granted under the Geneva Conventions are even 
more compelling in peacetime, as the derogations which are possible in an 
emergency, such as a period war of war do not apply at other times.65 These 
humanitarian provisions are compelling but lack the obligatory nature of rights, 
which inhere in the individual, and are instead standards imposed on states for 
the benefit of the individual.66 International humanitarian law does reiterate 
that international community has recognised the moral value of water, and its 
relationship with human survival and human dignity, half a century before the 
ICESCR Committee addressed this issue.

3. The Legal Basis for the Human Right to Water

The first major recognition of the right to water specifically within the human 
rights framework as an independent right came through ESCR Committee’s 
General Comment 15, but this did not happen in isolation. By 2002, there was 
increased awareness in the international community that increased access to 
such basic requirements as clean water, sanitation, adequate shelter was closely 
connected to the enjoyment of life and human dignity.67 When the ESCR 
Committee issued its General Comment on the right to water, it is unlikely that 
they could have predicted the galvanising effect that this would have on 
establishing and extending the human right to water in the international and

'sufficient food and potable water’ are an essential element in the humane evacuation of 
prisoners of war (article 20) and also for their transfer (article 46). In relation to the 
maintenance of good health, it is noted that 'sufficient drinking water shall be supplied to 
prisoners of war’ (article 26) and that there should also be a sufficient supply of 'water and soap 
for their [prisoners of war] personal toilet and for washing their personal laundry’ (article 29). 
Furthermore in Geneva Convention IV, it is asserted that every possible safeguard as regards 
hygiene and health should be taken and that sufficient water and soap should be provided to 
internees for their personal hygiene and laundry (article 85) and internees should be supplied 
with drinking water of sufficient quantity and quality for the maintenance of good health 
(articles 89 and 127)
65 See Winkler, The Human Right to Water: Significance, Legal Status and Implications for Water 
Allocation (Oxford: Hart, 2012)
66 Doswald-Beck and Vite, 'Le Droit International Humanitaire et le Droit des Droits de I’Homme' 
(1993) 75 Revue Internationale de la Croix-Rouge 99. For further discussion on the potential 
influence of international humanitarian law in the development of the right to water see 
Winkler [Ibid).
67 Johannesburg Declaration on Sustainable Development, adopted at the World Summit on 
Sustainable Development, on 4 September 2002, paragraphlS. See also Sepulveda, The Nature 
of Obligations under the International Covenant on Economic, Social and Cultural Rights 
(Antwerp: Intersentia, 2003)
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domestic spheres.68 The human right to water as a standalone right has not
been an uncontroversial addition to the international human rights
framework.69 The proliferation and parses of rights has been censured for
undermining the entire human rights project;

The challenge is to achieve an appropriate balance between, on the one 
hand, the need to maintain the integrity and the credibility of the human 
rights tradition and on the other hand, the need to adopt a dynamic 
approach that fully reflects changing needs and perspectives and 
responds to the new threats to human dignity and well-being.70 

The right to water is not a new human right in the same way as access to
electricity or access to information technology might be. The latter two are the 
result of (relatively) recent technological developments. They may be the 
subject of inclusion within the human rights framework in time.

Water has always been essential to human survival, wellbeing and to a dignified 
life.71 The increased interest in water viewed through the lens of human rights 
can be viewed from a number of perspectives, not least the increased 
awareness of the risk of water scarcity and the corresponding increase in 
marketisation as the most effective means of assuring water security. There is a 
growing consensus in the literature that the right to water was not a deliberate 
exclusion, but instead is the result of the lack of awareness of the potential 
threats to water supply at the time of the drafting of the ICESCR and the UDHR 
that led to its omission.72 The arguments for recognition of the human right to 
water have focussed on the legal status of the right to water as a derivative right

68 See Langford, ‘Expectation of Plenty: Response to Stephen Tully' (2006] 24 Netherlands 
Quarterly of Human Rights 461
69 See Tully, ‘A Human Right to Water? A Critique of General Comment No. 15’ (2005) 23 
Netherlands Quarterly of Human Rights 35 who expresses concern of the formulation used by 
the ESCR Committee.
70 Alston, 'Conjuring Up New Human Rights: A Proposal for Quality Control’ (1984] 78 American 
Journal of International Law 607, 609
71 Winkler, The Human Right to Water: Significance, Legal Status and Implications for Water 
Allocation (Oxford: Hart, 2012]
72 Cahill-Ripley, The Human Right to Water and its Application in the Occupied Palestinian 
Territories (London: Routledge, 2011]; and Hardberger, 'Life, Liberty and the Pursuit of Water: 
Evaluating Water as a Human Right and the Duties and Obligations it Creates’ (2005] 
Northwestern Journal of International Human Rights 331
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or as a free-standing right.73 The question of origins and source of the right to 

water is relevant to whether this right creates a moral obligation or a legal 

obligation on states.74 Understanding the origin of the right to water is useful in 

helping us define the normative content of that right and how it relates to and 

interacts with the full spectrum of human rights. This section will examine 

whether the right to water was intentionally excluded from the ICESCR, how it 

can be derived from other rights within the international human rights 

catalogue, its interdependence with other human rights and its development as 

an independent right.

a. Intentional absence?

The right to an adequate standard of living is recognised in article 11 of the 

ICESCR as follows:

The State Parties to the present Covenant recognize the right of 
everyone to an adequate standard of living for himself and his family, 
including adequate food, clothing and housing and to the continuous 
improvement of living conditions.

In the list of elements of the right to an adequate standard of living there are 

explicit references to food, clothing and housing, which might suggest that the 

right to water was deliberately excluded from this list. It has been suggested 

that a 'more convincing textual interpretation to Article 11(1] could support an 

implied right to access water necessary to grow food or satisfy housing needs’.75 

The fact that access to water is a basic need does not imply that it is, or should 

be automatically, recognised as a human right, despite assertions to the 

contrary by the former UN Secretary General who claimed that 'access to water 

is a fundamental need and, therefore a basic human right' in 2 0 01.76 However,

73 Langford, 'Ambition that Overleaps Itself? A Response to Stephen Tully's Critique of the 
General Comment on the Right to Water’ 23 Netherlands Quarterly of Human Rights 433, 
Langford, 'Expectation of Plenty: Response to Stephen Tully’ [2006] 24 Netherlands Quarterly of 
Human Rights 461 and Alvares, 'The Right to Water as a Human Right' in Picolotti and Taillant 
(eds) Linking Human Rights and the Environment (Tuscon: University of Arizona, 2003)
74 Cahill, 'The Human Right to Water - A Right of Unique Status: The Legal Status and Normative 
Content of the Right to Water’ (2005) 9 International Journal of Human Rights 389
75 Tully, 'A Human Right to Access Water? A Critique of General Comment 15’ (2005) 23 
Netherlands Quarterly of Human Rights 35, 37
76 See press release 'Access to Safe Water Fundamental Human Need, Basic Human Right, Says 
UN Secretary General in Message in World Water Day’ (SG/SM/7738/OBV/200) issued 12 
march 2001 available at
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the essential nature of the right to water for human survival and a dignified life 

gives it a particularly pertinent role in the realisation of other rights.

The ESCR Committee’s role is essential in delineating the various obligations on 

States which flow from the ICESCR in order to ensure clarity and to establish 

common benchmarks and indicators for evaluating compliance with obligations 

on a comparative level. The Committee's role is to 'make the experience gained 

so far through the examination of [the] reports available to the benefit of all 

States parties in order to assist and promote their further implementation of 

the Covenant’ and ‘to draw the attention of the States parties to insufficiencies 

disclosed by a large number of reports’.77 The salience of this distinction 

between 'derivative' rights and the overarching freestanding right is one which 

is important at a doctrinal level.78 The practical implication of this distinction 

between derivative and free-standing rights could lead to a lack of certainty in 

the scope and content of the right to water.

All human rights are framed in principled terms within treaties, constitutions 

and laws, the parameters of rights are delineated over time, by law-makers and 

courts. The judicial process, particularly, can eventually lend more certainty 

and clarity to the origin and scope of right to water. The delineation of the right 

to water in General Comment 15 is an attempt by the ESCR Committee to set out 

the legal basis and normative content of the right and is only the first step in the 

on-going delineation and delimitation of this right. Since General Comment 15 

was issued there have been a number of developments in the international 

sphere. In 2008 Catarina de Albuquerque was appointed as UN International 

Expert on the Issues of Human Rights Obligations Related to Access to Safe 

Drinking Water and Sanitation, a post that was upgraded to Special Rapporteur

http://www.un.org/News/Press/docs/2001/sgsm7738.doc.htm
77 ESCR Committee, Report of the Third Session 6-24 February 1989 (E/C12/1989/5), 
paragraph 50
78 Cahill, "The Human Right to Water - A Right of Unique Status”: The Legal Status and 
Normative Content of the Right to Water’ (2005) 9 International Journal of Human Rights 389
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in 2011.79 In 2010 the UN General Assembly adopted a resolution to 'recognise 
the right to safe and clean drinking water and sanitation as a human right that is 
essential for the full enjoyment of life and all human rights'.80 Later that same 
year, the UN Human Rights Council adopted a resolution that affirmed the right 
to water on the basis that ‘the human right to safe drinking water and sanitation 
is derived from the right to an adequate standard of living and inextricably 
related to the right to highest attainable standard of physical and mental health, 
as well as the right to life and human dignity’.81 The nature and scope of this 
right will be discussed in greater detail later in this chapter, but it is clear from 
above that there is an increasing momentum and consolidation of the right to 
water in international human rights law.

The legal basis for deriving the right to water can be interpreted through the 
examination of other international and regional human rights treaties. More 
recent human rights treaties than ICESCR have expressly embraced the right to 
water, or at least elements of this right, within the text of the treaty. The first 
international human rights treaty to explicitly make reference to aspects of the 
right to water in its text was the Convention on the Elimination of All Forms of 
Discrimination Against Women (CEDAW).82 This Convention recognises that 
women and girls are primarily burdened by a lack of access to water. In water 
poor areas it is women and girls who are responsible for water collection for 
the household, which can have a substantial impact on their quality of life. 
Where water sources are located far from the household, women and girls are 
required to walk for many miles to collect water and carry it home. This has an 
inevitable knock on effect on women’s health, personal security and the amount 
of time available for engaging in other activities.83

79 See UN Human Rights Council, Human Rights and Access to Safe Drinking Water and Sanitation 
28 March 2008 (A/HRC/Res/7/22) and UN Human Rights Council, The Human Right to Safe 
Drinking Water and Sanitation, 8 April 2011 (A/HRC/Res/16/2).
80 UN General Assembly, The Human Right to Water and Sanitation 3 August 2010 
(A/Res/64/292), paragraph 2
81 UN Human Rights Council, Human Rights and Access to safe Drinking Water and Sanitation 6 
October 2010 (A/HRC/Res/15/9), paragraph 3
82 Adopted on 18 December 1979, entered into force 3 September 1981
83 Division for the Advancement of Women, Women and Water UN Department of Economic and 
Social Affairs (2005) and Thompson, Drawers of Water II: 30 Years of Change in Domestic Water
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The drafters of CEDAW, in recognition of the gendered nature of access to 
water, and the particular burden that this placed on rural women, recognised 
that access to sufficient water was an essential element of the right to adequate 
living conditions.84 Water supply and sanitation are considered to be important 
elements in ensuring that the right to enjoy 'adequate living conditions’ is 
guaranteed in relation to rural women in CEDAW. The inclusion of water under 
article 14(2)[h) of CEDAW also helps throw light on our understanding of 
article 11 of the 1CESCR. ESCR Committee used this reference to assist in its 
delineation of the right to water under the 1CESCR. In its concluding 
observations on the examination of State reports the CEDAW Committee has 
continuously raised concerns over access to adequate water and sanitation for 
women and girls, particularly in relation to female headed households, in both 
rural and urban settings. The CEDAW Committee has further expressed 
disquiet over the implications that such deprivations can have for the women’s 
realisation of the right to the highest attainable standard of health and the right 
to an adequate standard of living.85 This Convention is especially pertinent to 
our understanding how lack of access to adequate water can affect different 
categories of persons in different ways. The increased encroachment into the 
human dignity of women and girls caused by being deprived of their right to

Use and Environmental Health in East Africa. Summary Report (London: international Institute 
for Environment and Development, 2001), Brown, 'Unequal burden: water privatisation and 
women's human rights in Tanzania’ (2010) 18 Gender and Development 59
84 Article 14(2) 'State parties ... shall ensure to women the right: ... (h) To enjoy adequate living 
conditions, particularly in relation to housing, sanitation, electricity and water supply, transport 
and communication.’ The inclusion of a special reference to women in rural areas was not 
included until the fifth draft of CEDAW and it was several drafts later before there was an 
inclusion of water and sanitation as aspects of the 'adequate living conditions' provision of the 
draft. See Rehof, Guide to the Travaux Preparatoires of the United Nations Convention on the 
Elimination of All Forms of Discrimination Against Women (Dordrecht: Martinus Nijhoff 
Publishers, 1993)
85 Copies of State reports and concluding observations of the CEDAW Committee are available
on http://www.unhchr.ch/tbs/doc.nsf. See, for example, the concluding comments of the 
Committee in relation to combined 3rd, 4th and 5th Periodic Reports of Ghana
(CEDAW/C/GHA/CO/5), the combined 2nd and 3rd Periodic Reports of India 
(CEDAW/C/IND/CO/3), the combined initial and 2nd Periodic Reports of Mozambique 
(CEDAW/C/M0Z/C0/2), the combined initial and 2nd Periodic Reports of Niger
(CEDAW/C/NER/CO/2) and the combined 3rd and 4th Periodic Reports of Belize
(CEDAW/C/BLZ/CO/4).
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water made this issue more pressing in the lives of women and is a distinct 

cause of particular discrimination faced by women and girls.

The Convention on the Rights of the Child (CRC) recognises ‘the right of the 

child to the highest attainable standard of health’ in article 24.86 The article 

goes on to assert that

(2) States parties shall pursue full implementation of this right and, in 
particular, shall take appropriate measures: ...
(c) to combat disease and malnutrition ... through, inter alia,... the 

provision of adequate nutritious foods and clean drinking 
water, taking into consideration the dangers and risks of 
environmental pollution.

The CRC develops the right to highest attainable standard of health in much 

greater detail than the ICESCR and it is, therefore, a useful mechanism to use in 

order to understand the development of this right over time. Furthermore in its 

examination of State reports the CRC Committee, similar to the ICESCR 

Committee, has consistently raised concerns over lack of access to water for 

children and young people and the effects that such deprivation can have in the 

realisation of other rights, such as health, education and an adequate standard 

of living. The geographical areas most affected are Africa, Latin America and 

Central and Eastern Asia and as a result of a combination of arid climactic 

conditions and an under-developed infrastructure for water supply and 

sanitation in deprived urban and rural areas.87 It should be noted that the CRC 

is the most widely ratified of all the international human rights treaties, with 

193 ratifications and therefore, observations and comments of the CRC 

Committee have the widest circulation and impact on States.88

Similarly the Convention on the Rights of Persons with Disabilities (CRPD), the 

most recent international convention to be agreed and opened for signature and

86 Adopted 20 November 1989, entered into force 2 September 1990
87 Copies of State reports and concluding observations of the CRC Committee are available on 
http://www.unhchr.ch/tbs/doc.nsf. See, for example, the concluding comments of the 
Committee in relation to the 2nd Periodic Report of Kenya (CRC/C/KEN/CO/2), the 3rd Periodic 
Report of Chile (CRC/C/CHL/CO/3), the 3rd Periodic Report of Jordan (CRC/C/JOR/CO/3), the 
2nd Periodic Report of India (CRC/C/15/ADD.228] and the Initial Periodic Report of South 
Africa (CRC/C/15/ADD.122).
88 UNHCR http://www.ohchr.org/english/countries/ratification/ll.htm
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ratification has expressly recognised in article 28, on the adequate standard of 

living and social protection, that:

(2) States Parties recognize the right of persons with disabilities to 
social protection and to the enjoyment of that right without 
discrimination on the basis of disability, and shall take appropriate 
steps to safeguard and promote the realization of this right, 
including measures:

To ensure equal access by persons with disabilities to clean 
water services ...89

Similar to the role of the CRC with regards to health, the CRPD demonstrates an 

evolution in our understanding of the core elements of the right to an adequate 

standard of living through its inclusion of elements of the right to water.

The human right to water is essential to the international human rights 

catalogue and its interdependent nature was emphasised by the ESR Committee 

when it issued General Comment 15. In all three of these conventions particular 

attention is paid to the vulnerabilities faced by categories of persons who are at 

risk of cross cutting disadvantage and how multiple deprivations of rights can 

have devastating effects on the lives of poor and disadvantaged women, 

children and people living with disabilities. The inclusion of the right to water 

within these treaties is not to suggest that the right to water is limited to these 

categories of person, but that these persons are at risk of multiple deprivations, 

of which the right to water is only one. Winkler suggests that as CEDAW and 

ICESCR have almost 'universal coverage’, and the explicit inclusion of the right 

to water in the former Convention as a component of the right [to water] to an 

adequate standard of living 'allows for the conclusion that the right has to be 

considered as pre-existing and as being guaranteed in a more general context to 

all people’.90 When taking into account the provisions in the CRC and the CRPD 

which are designed to highlight persons with particular vulnerabilities and with 

the level of ratification of the CRC, this thesis argues that the ESCR Committee

89 The Convention on the Rights of Persons with Disabilities and its Optional Protocol were 
adopted on 13 December 2006. The Convention entered into force on 3 May 2008.
90 Winkler, The Human Right to Water: Significance, Legal Status and Implications for Water 
Allocation (Oxford: Hart, 2012), 65. Winkler goes on to make the case that the right to water has 
not yet entered into the body of international customary law, its status is currently in 'statu 
nascendi'.
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was under a duty to delineate the right to water in order to give full and 

appropriate guidance to states about their obligations under the Convention.

The purposive approach to the interpretation of the 1CESCR employed by the 

Committee has not been uncontroversial.91 In the Covenant neither the right to 

the highest attainable standard of health nor the right to an adequate standard 

of living in two separate articles included water in the component elements of 

the rights set out. The ESCR Committee looked beyond the plain words of the 

Covenant and made the case that recognition of the right to water was inherent 

within articles 11 and 12. The inclusion certain specific elements in the article 

11 was not an exhaustive list and that the right to water could be read into the 

Covenant as a separate right of a similar status to the right to housing or the 

right to food. This allowed for the recognition of a right that '[i]n some ways ... 

is even more basic and vital than some of the more explicit human rights 

already acknowledged by the international community’.92 The method of 

including the right to water in article 11 and 12 has been criticised on the basis 

that the ESCR Committee’s inference of a free standing right to water is not 

supported by the text of the Covenant. However this method of‘reading in' the 

right to water as protected in the non-exhaustive articulation of the rights 

contained in article 11 and 12 is not unusual.93 The inclusion of the right to 

water is clearly founded upon its vital importance for human life '[t]he right to 

water clearly falls within the category of guarantees essential for securing an 

adequate standard of living, particularly since it is one of the most fundamental 

conditions of survival’94 Critics suggest that the reliance on the word 'including’ 

is considered to be vague and imprecise and could create a sense of uncertainty

91 Tully, 'A Human Right to Water? A Critique of General Comment No. 15’ (2005] 23 
Netherlands Quarterly of Human Rights 35
92 Gleick, 'The Human Right to Water’ (1998] 1 Water Policy 487, 488
93 This method is very common within domestic, regional and international legal systems as a 
mechanism to ensure that the original Bill of Rights is a dynamic and living document which is 
able to respond to contemporary concerns or those issues not envisaged by the original 
drafters.
94 ICESCR Committee 'General Comment 15’ (2002] in 'Note by the Secretariat, Compilation of 
General Comments and General Recommendations adopted by Human Rights Treaty Bodies' 
(2004] UN Doc HRI/GEN/l/Rev.7, paragraph 3
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about what other unenumerated rights are contained in article 11 and what 

other rights could be delineated from this provision in the future.95

Some critics have even gone so far as to suggest that these 'new' rights 

undermine the solemnity of the ICESCR and that the multiplication and parses 

of rights only serves to undermine human rights project as a whole.96 In 

addition, the ESCR Committee has no authority to ‘rewrite’ the provisions of the 

Covenant and that such 'unilateral alteration of the substantive content of the 

Covenant’ is 'without precedence’.97 Concerns about the expansive view of the 

ICESCR taken by the Committee are that it ‘undermines the principle of legal 

security by reading into a legal text a contents [s/'c] that is simply not there’.98 

This disquiet over legal certainty and an overly active Committee undermining 

the rights set out in all the international human rights treaties is not something 

which should be dismissed out of hand and is a real concern in the development 

of our understanding of human rights. This debate largely centres on the 

interpretive approach that is taken towards the Convention. The purposive 

approach looks to the overall intention of the ICESCR and requires the 

obligation to respect, protect and fulfil the rights articulated in articles 11 and 

12 to be interpreted in light of the full enjoyment of the right to life and human 

dignity. Using this interpretive tool the right to water is implicitly contained in 

the Covenant as it is an essential precondition for the enjoyment of life with 

human dignity.99 The Vienna Convention on the Law of Treaties states that '[a] 

treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of

95 Tully, ‘A Human Right to Access Water? A Critique of General Comment IS’ (2005) 23 
Netherlands Quarterly of Human Rights 35
96 Ibid, 37
97 Dennis and Stewart, 'Justiciability of Economic, Social and Cultural Rights: Should there be an 
International Complaints Mechanism to Adjudicate the Right to Food, Water, Housing and 
Health?’ (2004) 98 American Journal of International Law 462, 494
98 Commission on Human Rights, 'Experiences with the Legal Enforcement of the Right to 
Education as Food-for-Thought in Exploring Models for an Optional Protocol to the ICESCR’ 
Information Provided by the Special Rapporteur on the Right to Education, Ms Katarina 
Tomasevski, UN Doc E/CN.4/2004/WG.23/CRP.4 (3 February 2004), paragraph 8.
99 This is reinforced by figures which show the levels of health benefits from sufficient clean 
water and sanitation and the interdependence of water with the elements of an adequate 
standard of living elucidated in article 11, namely food and housing.
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its object and purpose’.100 Moreover, subsequent agreements and practice of 

parties can be used as tools for the interpretation of treaty provisions.101 This 

method of interpretation emphasises the 'living' nature of the Covenant, similar 

to other treaty monitoring bodies, the Committee has sought to keep the 1CESCR 

relevant and flexible enough to respond to the changing values and 

circumstances over time.102

One of the express functions of the 1CESCR Committee, when faced with 

systematic violations of a particular right, is to reflect and give guidance on the 

interpretation of the various treaty articles and to assist states in the 

appreciation of the scope of their duties under the Covenant. The development 

of General Comment 15 is the actualisation of this purpose. While the case has 

been made that the exclusion of the right to water was a deliberate omission, it 

is unlikely that the drafters of the ICESCR would have intended to exclude access 

to water as a right, while including access to food and other necessities.103

At a minimum ... the explicit right to life, and the broader rights to health 
and well-being ... must include the right to sufficient water ... to sustain 
life. To assume the contrary would mean that there is no right to the 
single most important resource necessary to satisfy the human rights 
more explicitly guaranteed by the world’s primary human rights 
declarations and covenants.104

The ambiguous foundations of the right to water which create a moral 

imperative for its recognition as an independent right, alongside its origins as

100 Article 31(1) of the Vienna Convention on the Law of Treaties, 23 May 1969. (entered into 
force on 27 January 1980) United Nations, Treaty Series, vol 1155, p331 (author’s emphasis)
101 Article 31(3) of the Vienna Convention
102 Similar approaches have been taken by the European Court of Human Rights, the Inter- 
American Court of Human Rights, the African Commission of Human and Peoples' Rights, as well 
as other international treaty monitoring bodies, such as the Human Rights Committee. See 
Delmas-Marty, The European Convention for the Protection of Human Rights: International 
Protection versus National Restrictions (Dordrecht: Martinus Nijhoff, 1992), Schermers and 
Waelbroeck, Judicial Protection in the European Union (The Hague: Kluwer Law International, 
2001) and Chirwa, ’African Regional Human Rights System: The Promise of Recent 
Jurisprudence on Social Rights’ in Langford (ed), Social Rights Jurisprudence: Emerging Trends in 
International and Comparative Law (Cambridge: Cambridge University Press, 2008)
103 Tully makes the case that the exclusion of the right to water is a deliberate omission and that 
the ICESCR Committee is acting beyond the remit of its authority in ‘creating’ a right to water. 
See Tully, ’A Human Right to Access Water? A Critique of General Comment No.15’ (2005) 23 
Netherlands Quarterly of Human Rights 35
104 Gleick, 'The Human Right to Water’ (1998) 1 Water Policy 487, 493
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'derivative' right have led some commentators to identify it as having a 'unique 

status’ in international human rights law.105

b. A Derivative Right?

ESCR Committee adopted General Comment 15 in 2002 on the human right to 

water in a response to what it considered as the 'widespread denial of the right 

to water in developing as well as developed countries’.106 The Committee 

attested to the fact that the right to water is ‘indispensable for leading a life in 

human dignity’ and is a 'prerequisite for the realization of other human 

rights'.107 The ESCR Committee was heavily on reliant on articles 11 and 12 of 

the ICESCR, but it situated its analysis within the whole catalogue human rights 

in that Covenant and in the ICCPR. The ESCR Committee’s role is based on 

delineating the rights contained in the ICESCR and it is not empowered to create 

new legal obligations.108 The Genera! Comment asserts that the right to water 

'emanat[es] from, and [is] indispensable for, the realization of the right to an 

adequate standard of living'. Article 11 recognises that the right an adequate 

standard of living includes access to adequate food, clothing and housing. The 

Committee took the view that the use of the word 'including' made it clear that 

this is a non-exhaustive list and that the right to water 'clearly falls within the 

category of guarantees essential for securing an adequate standard of living, 

particularly since it is one of the most fundamental conditions for survival’.109

To take a more literal approach, on the other hand, requires a plain reading of 

the text of the Covenant. Only those elements explicitly included in the text

105 Cahill, The Human Right to Water - A Right of Unique Status: The Legal Status and 
Normative Content of the Right to Water’ [2005] 9 International Journal of Human Rights 389
106 ESCR Committee 'General Comment 15’ (2002) in 'Note by the Secretariat, Compilation of 
General Comments and General Recommendations adopted by Human Rights Treaty Bodies’ 
(2004) UN Doc HRl/GEN/l/Rev.7, paragraph 1
107 Ibid paragraph 1
108 Hardberger, 'Life Liberty and the Pursuit of Water: Evaluating Water as a Human Right and 
the Duties and Obligations it Creates’ (2005) 4 Northwestern Journal of International Human 
Rights 331
109 ESCR Committee ‘General Comment 15’ (2002) in 'Note by the Secretariat, Compilation of 
General Comments and General Recommendations adopted by Human Rights Treaty Bodies’ 
(2004) UN Doc HRI/GEN/l/Rev.7, paragraph 3
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should be considered in the delineation of the rights contained in that

document. While the literalist would view the

absence of a right to water [in the ICESCR] as an 'exclusionary absence’, 
the Committee [taking the purposive approach] understood it to have 
resulted from a lack of cognition during the drafting of the Covenant of 
the potential significance of access to water for purposes of ensuring an 
adequate standard of living (an absence of mind), which could be treated 
as an 'inclusionary absence’.110

The ESCR Committee took the position that water clearly falls into the list of the 

essential components of the non-exhaustive list contained in right to an 

adequate standard of living in article 11. This approach is supported by the 

right to water being an explicit component part of the right to an adequate 

standard living in CEDAW.

The right to water is also ‘inextricably’ related to article 12, which recognises 

the 'right of everyone to the enjoyment of the highest attainable standard of 

physical and mental health’* * 111. In its General Comment 14 on the interpretation 

and implementation of article 12, the ESCR Committee had previously asserted 

the importance of these 'underlying determinants’ of health and that 'access to 

basic shelter, housing and sanitation, and an adequate supply of safe and 

potable water’ are essential to the minimum core obligation which flows from 

article 12.112 Prior to the recognition of the right to water, in General Comment 

14 on the right to the highest attainable standard of health the ESCR Committee 

affirmed

the drafting history and the express wording of article 12(2) 
acknowledge that the right to health embraces a wide range of socio
economic factors that promote conditions in which people can lead a 
healthy a life, and extends to the underlying determinants of health, such 
as food and nutrition, housing, access to safe and potable water and

110 Craven, 'Some Thoughts on the Emergent Right to Water’ in Riedel and Rothen (eds) The
Human Right to Water (Berlin: Berliner Wissenschafts-Verlag, 2006), 40
111 Ibid, paragraph 3
112 Ibid, paragraphs 11 and 43
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adequate sanitation, safe and healthy working conditions, and a healthy 
environment.113

The ESCR Committee continued on to construe the right to health as 'an 

inclusive right extending not only to timely and appropriate health care but also 

to those underlying determinants of health, including access to safe and potable 

water and adequate sanitation, an adequate supply of food, nutrition and 

housing, healthy occupational and environmental conditions...’.114

The right to health is dependent on and related to a wide range of other 

economic, social, cultural, civil and political rights. The ESCR Committee 

emphasised the importance of water in the realisation of the right to health on 

several occasions in the course of General Comment 15 on the various elements 

of that right. Access to adequate water is an underlying antecedent to the right 

to health. Where water is scarce it can cause dehydration and even death, and 

where it is contaminated it can carry waterborne diseases, such as diarrhoea, 

cholera and dysentery. In order to prevent the spread of disease and infection it 

is essential that there is adequate sanitation and water for personal hygiene.115

Further to its derivation of the right to water from articles 11 and 12, the ESCR 

Committee emphasised that the right to water should also be read 'in 

conjunction with other rights enshrined in the International Bill of Rights', most 

prominently the right to life and human dignity. The ICCPR recognises the right 

to life in article 6: ‘Every human being has an inherent right to life. This right 

shall be protected by law. No one shall be arbitrarily deprived of his life.' 

Initially in the drafting process this right was defined negatively, with variations 

on the phrase 'no one shall be deprived of his life...’. It was not until 1957 that 

this the discussion turned to an affirmation of the right to life and its innate 

quality in the human person.116 This move from phrasing the right in a 'non-

113 IESCR Committee 'General Comment 14’ (2000) in 'Note by the Secretariat, Compilation of 
General Comments and General Recommendations adopted by Human Rights Treaty Bodies' 
(2004) UN Doc HRI/GEN/l/Rev.7, paragraph 4
114 Ibid, paragraph 11
115 See WHO guidelines on water quality for more on this point.
116 Bossuyt, Guide to the Travaux Preparatoires of the International Covenant on Civil and 
Political Rights (Dordrecht: Martinus Nijhoff Publishers, 1987), 119
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interference’ style to a positive affirmation of the right to life is significant, 

particularly as a means of countering popular, if somewhat discredited, 

perspective which claims civil and political rights impose mainly negative 

duties on States.

The right to life is often negatively construed as a right not to be arbitrarily 

deprived of one's life and this interpretation found much support in the early 

literature.117 However, this interpretation has been challenged and increasingly 

the right to life is viewed as a positively enforceable right. The right to life 

includes the right to physical survival, the biological component, the protection 

against inhuman living conditions, and the broader or holistic context of the 

human person.118 This approach of taking a more holistic view of the right to 

life is supported by the wording of article 6, as to do otherwise would be to 

reduce the right to life to an overly restrictive interpretation and could only 

cover direct acts that arbitrarily interfered with the right to life of the 

individual.119

The Human Rights Committee (HRC) has not accepted such a restrictive 

interpretation of the rights contained in the ICCPR and has issued 31 general 

comments on the interpretation of various aspects of that Covenant.120 The 

HRC has adopted the tripartite typology of respect, protect and fulfil and 

recognises that the obligations in the ICCPR require states not just to refrain 

with interfering with those rights, but also to ensure that, where persons are 

unable to provide for their own survival, that the state has a duty to assist. 

There are certain categories of people who will always create greater

117 Przetacznik, 'The Right to Life as a Basic Human Right’ (1976) 9 Revue des Droits de I'Homme 
585 and Dinstein, ‘The Right to Life, Physical Integrity and Liberty in Henkin (ed) the 
International Bill of Rights: The Covenant on Civil and Political Rights (New York: Columbia 
University Press, 1981)
118 Rehof, 'Article 3’ in Alfredsson and Hide (eds) The Universal Declaration of Human Rights: A 
Common Standard of Achievement (London: Martinus Nijhoff Publishers, 1999)
119 See Bourquain, Freshwater Access from a Human Rights Perspective: A Challenge to 
International Water Law and Human Rights Law (Leiden: Martinus Nijhoff, 2008)
120The Human Rights Committee (HRC) supervises the mandatory reporting of States under 
article 40 of the ICCPR and with individual and State communications under OP1 to the ICCPR. 
It also has the power to issue 'such general comments as it may consider appropriate’. It issued 
its first General Comment on States’ reporting obligations in 1981.
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obligations on state to assure their right to health, such as persons in custody, 

vulnerable adults and children and people in state care for other reasons. 

Whether a similar obligation extends beyond those categories of persons is less 

certain.121 However, when read in conjunction with the ICESCR, it seems clear 

that in adopting these two Covenants which formed the basis for international 

human rights law, the right to life cannot be limited to protection from arbitrary 

deprivation of life and must be extended to placing obligations on the state to 

assure this right where an individual does not have the means to assure it 

her/himself.

In General Comment 6, the HRC emphasised the positive obligations that inhere 

within the right to life;

the Committee has noted that the right to life has been too often 
narrowly interpreted. The expression 'inherent right to life' cannot 
properly be understood in a restrictive manner, and the protection of 
this right requires that States adopt positive measures.122 

In this General Comment the HRC stressed the obligation on States to take all

possible measures to reduce infant mortality and increase life expectancy and it 

draws particular attention to the need to adopt measures to eliminate 

malnutrition and epidemics. The HRC has consistently sought information on 

and examines the extent to which the State ensures the protection and 

fulfilment of the right to life.123 The HRC’s examination of compliance with 

article 6 goes beyond the obligations to respect and protect this right and also 

looks at the extent to which States have taken measures to increase life 

expectancy, reduce infant mortality and provide access to and facilitates 

treatment for persons with HIV-AIDS.

121 See Sepulveda, The Nature of Obligations under the International Covenant on Economic, 
Social and Cultural Rights (Antwerp: Intersentia, 2003)
122 HRC 'General Comment 6' (1982) in ‘Note by the Secretariat, Compilation of General 
Comments and General Recommendations adopted by Human Rights Treaty Bodies’ (2004) UN 
Doc HRl/GEN/l/Rev.7, paragraph 5
123 The HRC has raised concerns with several States over the availability of abortion and the 
negative impact that restrictive rules can have on the lives of women when seeking 'backstreet' 
abortions in its concluding observations on state reports. Similarly, the HRC has examined the 
criminal codes of States to ascertain the protection of vulnerable groups against attack, which 
may have an impact on the lives of persons in these groups.
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There has been some resistance to this move by the HRC. It has been viewed as 

encroaching upon issues that more properly fall within the scope of the ICESCR. 

However this approach to the right to life by the HRC reinforces the 

interconnectedness of all rights within the International Bill of Rights. In order 

to fulfil their positive obligations regarding the right to life states must look at 

issues that also fall under the auspices of the right to health and the right to 

adequate standard of living. A person’s enjoyment of any right cannot be 

achieved without first assuring the right to life. In situations where a person 

dies of famine, contaminated water or lack of medical care, this constitutes a 

violation of the right to life and a range of other rights. The physical aspect of 

this right can be understood to include essential elements such as the right to 

clean air, water, food, protection against the elements, amongst others. This 

places a positive obligation on the state to ensure that individuals within its 

jurisdiction can enjoy this right to its fullest.124 A more holistic approach to the 

right to life has been embraced by the Inter-American human rights system, 

where the court found that this right included the right 'not to be prevented 

from having access to the conditions that guarantee a dignified existence’ and 

that states have an obligation to ensure that such violations of this right do not 

occur. 125 The right to life also protects the right to dignity and the 

development of one’s personality and personhood.126

The interconnectedness of the right to water with all the rights set out in the 

ICESCR and 1CCPR is an important aspect of the reasoning of the ESCR 

Committee’s delineation of the right to water, its legal basis and normative

124 Ramcharan, The Concept and Dimensions of the Right to Life’ in Ramcharan (ed) The Right 
to Life in International Law (Dordrecht: Martinus Nijhoff, 1985) and Pieterse, 'A Different Shade 
of Red: Socio-Economic Dimensions of the Right to Life in South Africa’ (1999) 15 South African 
Journal on Human Rights 372
125 See ViUagrdn Morales et al v. Guatemala (the ‘Street Children’ Case), Judgment 19/11/1999 
lACtHR C/63, paragraph 144. The Inter-American Court of Human Rights (lACtHR) has 
recognised the right of each child to 'harbour a project of life’ which should be 'tended and 
encouraged by the public authorities’. Furthermore, the lACtHR highlighted the link between 
the State’s action and the 'irreparable damage to [the applicant’s] life’ and recognised the 
‘existence of grave damage to the "life plan" of [the applicant] caused by violations of her human 
rights’. See Loayza Tamayo v. Peru Reparations Judgment 27/11/1998 lACtHR C/42, paragraph 
144 ff
126 Ibid, 191
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content. In developing the right to water the ESCR Committee is responsible for 

developing soft law in its general comments. This is generally accepted as an 

authoritative interpretation of the 1CESCR by states and by experts and 

commentators in this field.127 Since being issued, General Comment 15 has had 

a significant impact on the understanding of how best to assure the right to 

access adequate water and has been the subject of considerable interrogation. 

Despite carrying significant and political weight, General Comment 15 is still 

considered by some to lack the firm legal basis necessary to be considered as 

'tantamount to the general recognition of water as a human right’.128 This 

interpretation is overly restrictive and this thesis argues that General Comment 

15 is nothing more than the ESCR Committee liberally interpreting the 1CESCR 

in order to ensure that the Covenant remains a dynamic and living document 

capable of responding to contemporary concerns.

ESCR Committee is not engaged in a revisionist agenda which it is using as to 

create new rights that were not considered by the drafters of the Covenant. The 

criticisms which are levelled at the Committee are no different than those that 

are levelled at ‘activist’ courts.129 The arguments against the identification of 

rights not formerly expressly set out in the international covenants are based 

on a restrictive interpretation of the human rights treaties and are reflective of 

a conservative approach to law. In interpreting the ICESCR, the Committee is 

well within its remit to issue general comments on certain issues of particular 

concern. To that end, the ICESCR Committee has issued general comments on 

the application of the Covenant to the particular circumstances of older people

127 See Filmer-Wilson, 'The Human Rights Based Approach to Development: The Right to Water’ 
[2005] 23 Netherlands Quarterly of Human Rights 213, Salman and Mclnerney-Lankford, The 
Human Right to Water: Legal and Policy Dimensions (Washington DC: The Word Bank, 2004) and 
Craven, International Covenant on Economic, Social and Cultural Rights: A Perspective on Its 
Development (Oxford: Oxford University Press, 1995)
128 See Winkler, The Human Right to Water: Significance, Legal Status and Implications for Water 
Allocation (Oxford: Hart, 2012), 41. Winkler does however find a legal basis of the right to 
water as derived from Article 11 if the ICESCR and its recognition in a number of other human 
rights treaties and that its recognition is at a nascent stage in international customary law (see 
p37 ff)
129 The role of activist courts is explored in more detail in Chapter 3.
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and people with disabilities.130 These general comments do not undermine the 

rights contained in the ICESCR, but rather seek to clarify, elucidate and explain 

how the Covenant should be interpreted in various situations, on the basis of 

the ESCR Committee’s experience in its supervisory capacity.

This thesis will rely on the interpretation of the right to water as given by the 

ESCR Committee as the best understanding of the content of that right and the 

obligations which attach to it. The legal status of the delineation of the right to 

water as developed by the Committee is considered to be at least soft law, and 

the right to water has already been recognised as an integral part of recognised 

human rights law.131 In 2007 the UN High Commissioner for Human Rights 

stated that 'it is now time to consider access to drinking water and sanitation as 

a human right'.132 And in 2010 the General Assembly issued a resolution on the 

Human Right to Water and Sanitation which declared ‘the right to safe and clean 

drinking water and sanitation as a human right that is essential for the full 

enjoyment of life and all human rights’.133 General Comment 15 has served as 

the impetus for the increased recognition of the right to water at an 

international level. There are problematic elements with General Comment 15, 

Riedel has made the point that '[t]he General Comment focuses upon water for 

drinking, hygiene and domestic uses but also covers briefly water for 

subsistence farming and agriculture as it is essential for survival’.134 Similarly,

130 General Comments 6 and 5 respectively in 'Note by the Secretariat, Compilation of General 
Comments and General Recommendations adopted by Human Rights Treaty Bodies’ (2004] UN 
Doc HRI/GEN/l/Rev.7
131 Sub-Commission on the Promotion and Protection of Human Rights, Economic, Social and 
Cultural Rights, Liberalization of Trade in Services and Human Rights, Report of the High 
Commissioner, E/CN.4/Sub.2/2002/9 (25/06/02), paragraph 49; European Council on 
Environmental Law Madeira Declaration, April 1999 in Smets, 'The Right to Water as a Human 
Right’ (2000) 30 Environmental Policy and Law 248
132 UN Human Rights Council, Report of the UN High Commissioner for Human Rights on the 
scope and content of the relevant human rights obligations related to equitable access to safe 
drinking water and sanitation under international human rights instruments, 16th August 2007 
A/HRC/6/3, paragraph 63
i33UNGA Res 64/292 (28 July 2010)
134 Committee Expert and Rapporteur on the Right to Water for the Committee on Economic, 
Social and Cultural Rights, Statement on Day of General Discussion, UN CESCR 29tl1 Session, 
(22nd November 2002) as noted in Cahill-Ripley, The Human Right to Water and its Application 
in the Occupied Palestinian Territories (London: Routledge, 2011)
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the lack of proper specification of the content and obligations relating to
sanitation is significant. As Cahill makes clear:

Sanitation represents a de jure gap in content and standards as well 
being a de facto threat to realisation of the right to water in reality. 
Sanitation is central to the right to water, a core element, without which 
the right to water cannot be fully implemented in practice. For this 
reason, sanitation should be included within the core content of the right 
to water and not only the wider scope.135 

Despite these limitations General Comment 15 is an important source for the
development of the content of the right to water and the obligations which 
attach to that right. This thesis is not ignoring the shortcomings of the General 
Comment, but instead recognises the important impact that the Committee had 
in '[Ijifting the right to water from the shadow of other associated human rights 
could be seen as awarding it long overdue standing to be considered as a self
standing right’.136

4. Normative Content of the Right to Water
The ESCR Committee recognised that water was an essential element in the 
realisation of a number of rights contained within the ICCPR and ICESCR. It is 
necessary for food production, everything from irrigating crops to the 
processed food and drink industry; it is used in the production of clothing and 
building materials for housing; it is used for religious and cultural purposes; it is 
essential to ensure a clean and habitable home, work and educational 
environment; it important for the securing of livelihoods; and to protect water 
supply and against pollution and to protect the environment. For the purposes 
of this thesis the scope of examination of the right to water will not examine 
these additional uses for water, but will instead focus on access to adequate 
water for personal and domestic use. This focus places the human experience 
of water at the centre of its analysis and is most useful in protecting small scale 
domestic water users against the larger more profitable agri-business and 
industrial uses. The ESCR Committee emphasised in General Comment 15 that

135 Cahill, 'The Human Right to Water - A Right of Unique Status: The Legal Status and 
Normative Content of the Right to Water’ (2005) 9 International Journal of Human Rights 389
136 Scanlon, Cassar and Nemes, Water as a Human Right? (Gland, Switzerland: International 
Union for Conservation of Nature and Natural Resources, 2004), 20
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the allocation of water for personal and domestic uses should be prioritised and 

framed the normative content of that right around this prioritisation. This sits 

comfortably with the prioritisation of water to meet the obligations which flow 

from both article 11 on the right to an adequate standard of living and article 12 

on the right to the highest attainable standard of health. General Comment 15 

focuses on securing adequate water for the prevention of starvation and disease 

and meeting the minimum core obligations created by other rights in the 

ICESCR.137

In affirming the right to water, the ESCR Committee, as it has done in previous 

general comments, set about defining the core content, the attendant 

obligations on states, implementation of the right to water and the obligations 

placed on non-state actors. General Comment 15 defines the human right to 

water as related to adequate water for personal and domestic uses. This 

definition is boarder than simply drinking water and sanitation and is 

significant as it includes the basics of human survival and encompasses a 

holistic approach to the value of water to the enjoyment of human dignity and 

life. It includes drinking water; personal sanitation; washing of clothes; food 

preparation (including food hygiene and cooking); and personal, domestic and 

environmental hygiene. There are two central components in the realisation of 

the right to water: availability of safe and clean water and, most significantly for 

the purposes of this thesis, accessibility.138

a. Availability

Availability requires that the water supply be 'sufficient and continuous for 

personal and domestic uses' and states must recognise that certain categories of 

persons may require additional water for health reasons or due to conditions of 

work or climate.139 The ESCR Committee relies on the WHO guidance on water 

quantities in order to help inform its understanding of adequacy of water for

137 General Comment 15 in ‘Note by the Secretariat, Compilation of General Comments and 
General Recommendations adopted by Human Rights Treaty Bodies’ (2004) UN Doc 
HRl/GEN/l/Rev.7, paragraph 6
138 Ibid, paragraph 12
139 Ibid, paragraph 12(a)
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personal and domestic uses. The quality criterion, requires that water be ‘safe’ 

and be of an 'acceptable colour, odour and taste for each personal or domestic 

use’.140 Once again the Committee relies on WHO guidance on water quality in 

its analysis of this aspect of the right to water.141 The WHO has considerable 

experience in the development and monitoring of water benchmarks and 

indicators and together with UNICEF has set about monitoring global access to 

water and sanitation in order to measure compliance with the Millennium 

Development Goal on access to water and sanitation.

The Joint Monitoring Programme (JMP) is one of the best international records 

of state compliance with MDG 8. The value of this cannot be overstated; the JMP 

keeps disaggregated data on levels of access to water and sanitation on a global 

and national level. However as a monitor of progress towards full realisation of 

the right to water, its value is less clear. The indicators used by the JMP take an 

overly simplistic approach to measuring access to both water and sanitation, 

whereas the right to water requires a much more complex approach to 

measuring compliance and progress. The JMP focuses on availability of basic 

drinking water, which is not necessarily within the immediate vicinity of the 

household, and makes no consideration of accessibility criteria beyond distance 

between the improved water source and the household. Once it is established 

that water is available, there is no further interrogation to other obstacles to 

access142.

The methodology used by the JMP is significant in gauging absolute figures in 

relation to proximity of basic access to water, especially in light of the scale of 

the numbers of people globally who do not have any access to water or

140 Ibid, paragraph 12(b)
141 The Constitution of the World Health Organization was adopted by the International Health 
Conference held in New York from 19 June to 22 July 1946, signed on 22 July 1946, entered into 
force on 7 April 1948 available in WHO, Basic Documents 45th Ed. (Geneva: World Health 
Organization, 2004). The relationship between the WHO and the UN is covered under the 
auspices of'specialized agencies' as defined in the Convention on the Privileges and Immunities 
of Specialized Agencies, adopted 17 July 1948 available in WHO, Basic Documents 45th Ed. 
(Geneva: World Health Organization, 2004). Specialised agencies are autonomous 
organisations working with the UN and each other through the coordinating machinery of 
ECOSOC at an intergovernmental level.
142 These obstacles will be explored in greater detail in part b of this section.
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sanitation. However these figures lack the necessary detail and complexity 
upon which to base a global understanding of levels of compliance with the 
multi-facetted nature of the right to water. Nevertheless, the WHO has issued 
guidance on both the quality and quantity of adequate water which is a useful 
mechanism to assist in our understanding of appropriate benchmarks and 
indicators of the right to water.

i. Measuring Quality
One theme that is consistently raised when dealing with the right to water is 
that supply be adequate and sufficient. To that end the WHO has issued 
detailed guidelines on drinking water quality.143 In these guidelines, the WHO 
asserts the need to ensure that the standards elaborated should be viewed as a 
baseline and not a recommended level, ‘a continuous effort should be made to 
maintain drinking-water quality at the highest possible level’.144 It is necessary 
for states to ensure that drinking-water-borne outbreaks of intestinal and other 
infectious diseases are avoided through attention to the 'microbial safety of 
drinking water'. It sets out detailed information in this regard in order to assist 
States in the identification and eradication of these risks.145 The WHO also 
highlights risks in relation to the chemical content146 of drinking water and 
radioactivity and radiation exposure,147 particularly those which can cause 
adverse effects to health after prolonged exposure and advises states on how to 
avoid such incidents and how to deal with issues of contamination. In its 
Guidelines, the WHO also stresses the particular needs of different categories of 
persons, buildings, modes of transport and in the case of emergencies or 
disasters.148 There is also emphasis placed on the taste and odour of the water, 
with the understanding that water users will give a high prominence to the

us WHO, Guidelines for Drinking Water Quality: Volume 1 3rd Ed. (Geneva: World Health 
Organization, 2004). It should be noted that this document is not intended to be comprehensive 
and refers to over 130 other WHO publications which give further details and delineate in 
greater detail the specific issues identified in this, more general, publication.
144 Ibid, 2
145 Ibid, Chapter 7
146 Ibid, Chapter 8
147 Ibid, Chapter 9
148 Ibid, Chapter 6
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physical attributes of the perceived water quality in their use.149 Where water 
supply is contaminated by chemicals or waterborne diseases, these can have a 
devastating impact on an individual or a community. They will have a direct 
impact on the enjoyment of the rights to health and to an adequate standard of 
living and in extreme circumstances, it can even affect the right to life where life 
threatening contaminants are in drinking and other domestic water supplies.

The WHO also goes into some detail on what is required to ensure high quality 
water in the various methods of supply adopted by states and local authorities, 
the need to maintain a high level of surveillance on all aspects of water quality, 
including water safety. Furthermore, it highlights the responsibility of 
individuals not to adversely affect the quality of water of others in relation to 
their water usage.150 In order to maintain a high standard and quality of water, 
states should adopt legislation, regulations and standards to deal with normal 
and exceptional circumstances and which should combine protection of water 
quality with the protection of water sources. It clear from the WHO Guidelines 
that universal access to safe drinking water should be prioritised to ensure that 
infrastructure is expanded to unserved areas and that quality is not 
compromised in the process. This process needs to be accompanied by 
appropriate benchmarks and targets which are periodically upgraded to 
achieve universal access to clean and safe drinking quality water.

The WHO encourages the drafting of standards by governments which take into 
consideration the environmental, social, cultural and economic circumstances 
of the State as a whole and of regional variations. For example, regional 
differences may require that local water services are not compromised by being 
strictly ring-fenced, as this can have an impact when in one locality is affected 
by contamination and cannot access clean and safe drinking water from 
adjoining local water service providers. Any such development of water 
standards within states should be undertaken in consultation with the persons

149 Ibid, Chapter 10
150 Ibid, Chapter 4
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and communities who will be the eventual users these standards will affect.151 
The WHO water quality guidelines are designed to be minimum standards upon 
which to base a water supply network and should be treated as such by states. 
The use of these guidelines by General Comment 15 demonstrates that the in 
order to achieve universal enjoyment of the right to water requires a 
comprehensive water infrastructure and constant review of standards across 
the water supply network. Without adequate safeguards to ensure that water 
quality is constantly reviewed, the right to water cannot be achieved.

b. Accessibility
Under the heading of accessibility the ESCR Committee identified four 
overlapping dimensions of the right to water: physical accessibility, economic 
accessibility, non-discrimination and access to adequate information.

i. Physical Accessibility and Quantity 
Physical accessibility requires that '[sjufficient, safe and acceptable water must 
be accessible within, or in the immediate vicinity of, each household, 
educational institution and workplace’.152 The 'immediate vicinity' suggests 
that the water source must be located in the proximity of the home, workplace 
or school, which further highlights the gendered impact of access to water. 
Where it is located close to the home, this liberates women from the constant 
and onerous task of collecting water and enables then to participate more fully 
in the community. However it is not just proximity that needs to be addressed, 
where there are shared water stations in tightly packed urban areas this can 
lead to long waiting times at stand pipes due to insufficient stands or low water 
pressure. This can have an equally detrimental impact on the lives of those who 
are charged with water collection, particularly women. In terms of assuring 
accessible water supplies, any water sources should be physically safe and 
secure, this can be particularly relevant when the water supply is located at a

151 Ibid, Chapter 2.3
152 General Comment 15 in 'Note by the Secretariat, Compilation of General Comments and 
General Recommendations adopted by Human Rights Treaty Bodies’ (2004) UN Doc 
HRl/GEN/l/Rev.7, paragraph 12(c)(i)
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distance from the home or if it is located in an unsafe area. Water supply should 
be provided in a culturally appropriate, gender sensitive way and it should also 
respond to life-cycle and privacy requirements. A special burden is placed on 
states to take action with regard to persons who face difficulties physically 
accessing water through disability, old age or other consideration.

While the majority of the WHO’s work on drinking water and domestic water 
supply has related to quality, in 2003 it issued a report which dealt with 
domestic water quantity and how that relates to health.153 This report stressed 
the importance of access to water supply as the most significant determinant in 
water related health. In this report, the authors highlighted four classes of 
access, from no access, where the distance is prohibitive and therefore water 
collected is minimal, to optimal access, where water supply is continuously 
piped into the home through one or several taps. The WHO has highlighted that 
domestic and personal water supplies encompass more than the minimum 
required for drinking and food preparation, which was reiterated in General 
Comment 15. Sufficient water is also required for personal and household 
hygiene, for laundry and for 'household productive uses’.154 In its report, the 
WHO stressed that 'available data suggests that service level is more relevant to 
health than quantity of water and provides an indication of the volume of water 
that is available and used by households’.155 Where water is subject to 
disconnections, limitations and sporadic breakages in service, this could have 
significant health consequences for households. For people who do not have 
access to water within or near their homes, there is a correlation between 
distance and time taken to collect water and the quantity collected. When we 
use the phrase 'access to adequate water’ we must be conscious that this means 
more than the amount of water, but also of the negative effect of having to 
transport water from sources to the household can have, especially on women 
and girl children.

153 Howard and Bartram, Domestic Water Quantity, Service Level and Health (Geneva: World 
Health Organization, 2003)
154 Ibid, 23 
™ Ibid, 23
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The report defines 'no access’ to water as when the collection time is greater 
than 30 minutes or further than 1km from the household. In this case, because 
of the long transportation distance and the physical demands of carrying such a 
weight of water, evidence suggests that volumes collected may barely meet the 
minimum level for hydration. When this happens it means that hygiene and 
other water uses are not guaranteed which can have a detrimental effect on 
enjoyment of health, living standards and human dignity.156 Figures show that 
1.1 billion people worldwide are still living without access to improved water 
supply and 2.6 billion people, half the population of the developing world, are 
living without access to improved sanitation.157 As already discussed in the 
previous section, this benchmark of ‘improved’ water and sanitation is not in 
itself a guarantee of water quality or continuous water service and these figures 
belie the scale of the problem beyond these non-human rights based indicators. 
Given the scale of the numbers of people globally who currently have no access 
to water, there has been a significant international move to try to ensure that 
this number is reduced. The MDG target of reducing by half by 2015 the 
number of people without access to improved water supply has been achieved. 
This is a significant achievement, but this does not correspond to what is 
required of the human right to water. Even where the MDG in relation to water 
has been met, the global figures mask a number of disparities. While South and 
East Asian nations have made considerable progress towards improving access 
to water, this is not reflected in some Central Asian and African states.158 
Similarly, wealthy people within states are more likely to have full access to 
water, while poorer and rural water users may have limited or no access. 
Beyond access to water, the sanitation target remains a distant aspiration and

156 Ibid, 23
157 Figures and definitions from WHO and UNICEF, Meeting the MDG Drinking Water and 
Sanitation Target: The Urban and Rural Challenge of the Decade (Geneva and New York: WHO 
and UNICEF, 2006)
158 WHO and UNICEF, Progress on Drinking Water and Sanitation, 2012 Update (Geneva and New 
York: WHO and UNICEF, 2012)
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demonstrates the need to refocus global priorities on assuring this most basic of 

rights.159

There are significant health gains to be felt by decreasing the collection time to 

less than 30 minutes or a distance of less than 1km ('basic access’]. The WHO 

emphasises that where basic access is attained, the quantity collected is 

generally sufficient for adequate hydration, food preparation and basic personal 

hygiene. This assurance of basic access is not a recommendation from the WHO 

that this constitutes sufficient water for domestic uses as household hygiene, 

clothes washing and full body washing cannot be guaranteed at this level of 

access.160 The WHO clearly identifies that 'the first priority for interventions to 

improve access to water supplies is to ensure that at least basic access is 

achieved' as so many people globally do not even have access to a minimum 

amount of water for basic survival.161 Basic access implies that anything 

beyond basic personal hygiene, namely bathing and laundry, would be carried 

out at the water source. Where the distance is more prohibitive these activities 

may be carried out less often than good health would require and household 

hygiene is generally not guaranteed.162 When mapping this onto what would be 

required by the minimum core of the right to water, this level of access will 

have significant impact on dignity, health and standard of living of anyone faced 

with such minimal access to water. Obviously, there will be circumstances, such 

as in disaster and emergency, when this level of water access will be sufficient 

to meet the human right to water, but this cannot be considered as anything 

other than a short term solution.

While there is a health benefit ‘plateau’ achieved when water access is 

collection time is between 5 and 30 minutes, once water is supplied on-site, 

either by yard tap or piped throughout the home another significant jump in 

health benefit is attained. As an additional human rights consideration, where

is9 Ibid
160 Howard and Bartram, Domestic Water Quantity, Service Level and Health (Geneva: World 
Health Organization, 2003)
161 Ibid, 25 
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women and children have to walk long distances to collect water that there are 
increased risks of spinal damage, the early onset of arthritis and hip damage, 
not to mention to lifestyle detriments to women and girls.163 Where water is 
provided by a single tap on-site (intermediate access), average household water 
consumption triples from that of households who are required to travel any 
distance to collect water, which demonstrates the benefit of onsite access to the 
realisation of the right to water.164 The WHO has asserted that where at least a 
basic access is assured to all, it will then be in a position to make intermediate 
access its goal. It is at this point that important health and lifestyle benefits can 
be achieved and particularly women and children will benefit from having more 
time for childcare, productive activity and education. This tier of provision ‘can 
be said to have effective household water security as sufficient water is 
available to meet domestic needs and quality can be assured’.165 However, this 
water security can be undermined by issues such as cost, reliability of supply 
and water contamination, which remain concerns at every level of access. The 
human right to water presents a clear framework within which the adequacy of 
water supply can be assessed taking in to account all of these considerations. 
The table below gives a clear graphical overview of what is meant by the 
various levels of access discussed in the WHO report.

ibid 
i64 Ibid 
i66 Ibid, 22
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Table 1 - Service level and water quantity166

Service Level
Access

Measure
(Collection

Time)

Needs
Health

ConcernConsumption Hygiene

No access 
< 5 1/p/d167

> 1km
or > 30 mins Not assured Not possible 

unless at source Very high

Basic access 
< 20 1/p/d

>100 and < 
1km

or > 5 and < 30 
mins

Generally
assured

Basic food & 
personal possible 
Bathing & laundry 
difficult, unless at 

water source

High

Intermediate
access 

~ 50 1/p/d

1 tap on plot 
or < 100m 
or < 5 mins

Assured

Basic food and 
personal assured 

Bathing and 
laundry generally 

assured

Low

Optimal access 
>100 1/p/d

Multiple taps 
Continuous 

supply
Assured Assured Very low

On a final note, the WHO report asserts that rather than looking at an adequate 

quantity of water for domestic use, that ‘access as described by service level and 

continuity in supply provide the most meaningful insights into the adequacy of 

water supply for health protection and can provide an indication of the 

quantities of water likely to be collected and used'.168 This is a useful reminder 

that when we are assessing water service provision from a human rights 

perspective that we keep in mind that there are multifaceted indicators of what 

is required in order to assure full enjoyment of the right to water. It is clear 

from the WHO reports on quality and quantity that they provide useful tools in 

helping us delineated the normative content of the right to water. The WHO 

emphasis is, unsurprisingly, focussed on the health benefits of full access and 

the harms which can be caused by inadequate access to water. The human right 

to water provides a deeper more holistic understanding of what access to

166 Information taken from Table 6, Howard & Bartram, Domestic Water Quantity, Service Level 
and Health (Geneva: World Health Organization, 2003), 22
167 Litres per person per day
168 Ibid, 28
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adequate water is in relation to the right to the highest attainable standard of 

health, right to education, right to an adequate standard of living, right to life 

and human dignity and the whole catalogue of human rights.

ii. Affordability

The second dimension of the accessibility of the right to water relates to the 

economic accessibility. Water should be affordable to all, especially to poorer 

users and those not yet connected to the water infrastructure.169 This 

requirement is closely linked to access to water free from ‘arbitrary 

disconnections’. One of the key principles of the human right to water is that 

poor water users should not be disconnected from the water supply 

infrastructure on the grounds of an inability to pay. This is particularly relevant 

when taken in the context of the increased push towards marketisation of water 

supply. The right to water requires that where a household is unable to pay 

that they should still be able to access adequate water for a dignified life and 

there is a special obligation to provide for those households or communities 

‘who do not have sufficient means' to access water. Everyone is entitled to a 

water supply on an equal basis.170 While the ESCR Committee does not suggest 

that water should be ‘free’ at point of use, it does emphasise that particular 

attention must be paid to the position of vulnerable and marginalised groups 

and low-cost targeted water programmes should be identified as necessary to 

protect these groups.

Affordability requires a more sophisticated analysis than simply whether a 

household has sufficient money to pay for water but must be viewed in light of 

the overall household income. Crude indicators of water poverty are based on 

water as a percentage of overall household incomes. The Environment 

Protection Agency in the US has deemed that where more than 2% of household 

income is spent on water that this constitutes water poverty. This figure is

169 General Comment 15, paragraph 12(c)(ii)
170 Ibid, paragraph 10
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reduced to 1.25% when dealing with poor households.171 In the England and 

Wales, based on the accepted standard of fuel poverty, there have been calls for 

the figure of 3% of household income to be the level at which water poverty is 

defined.172 Reservations about the adequacy of this crude measure have been 

raised and Sullivan et al have argued for a more sophisticated model to be 

adopted which would examine availability and access in a more holistic 

assessment of water poverty.173 This index examines a number of different 

factors including access to water; water quality, quantity and variability, water 

uses, capacity for water management and environmental considerations when 

developing its indicators for water poverty in an attempt to create a more 

useful mechanism to enable poor people to participate in local water policy 

decisions. The 'cost' of water and its relationship to the human right to water 

requires that in the creation of pay-per-use models, the state needs to ensure 

that this mechanism does not have the effect of effectively depriving households 

of water due to prohibitive costs or the relative poverty of a section of the 

population. The right to water means that any decisions about costs and pricing 

need to take into account the poorest and most vulnerable users to ensure that 

everyone can enjoy full access to adequate water for personal and domestic use.

iii. Non-Discrimination

The third aspect of the accessibility element is the principle of non

discrimination, either in fact or in law, of the right to water. This is particularly 

important in relation to the most vulnerable and marginalised sections of the 

population.174 The ESCR Committee highlighted that States should take care to

171 US Environmental Protection Agency, Information for States on Developing Affordability 
Criteria for Drinking Water [Washington DC: US EPA, 1998)
172 Fitch and Price, Water Poverty in England and Wales (Report for the Chartered Institute for 
Environmental Health, 2002). This level is accepted by the Consumer Council for Water in 
England and Wales (see Creative Research, Living with Water Poverty: Report of Research 
Findings, Report for the Consumer Council for Water, 2009)
173 Sullivan, Meigh, Giacomello, Fediw, Lawrence, Samad, Mlote, Hutton, Allan, Schulze, Dlamini, 
Cosgrove, Delli-Priscoli, Gleick, Smout, Cobbing, Calow, Hunt, Hussain, Acreman, King, Malomo, 
Tate, O’Regan, Milmer and Steyl, 'The Water Poverty Index: Development and Application at the 
Community Scale' (2003) 27 Natural Resources Forum 189. See also Sullivan, ‘Calculating a 
Water Poverty Index’ (2002) 30 World Development 1195
174 General Comment 15 in ‘Note by the Secretariat, Compilation of General Comments and 
General Recommendations adopted by Human Rights Treaty Bodies’ (2004) UN Doc 
HRI/GEN/l/Rev.7, paragraph 12(c)(iii)
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remove de facto discrimination and to ensure that inappropriate resource 
allocation does not lead to 'discrimination that may not be overt’.175 The 
particular burden which is placed on women and children in water collection 
was clearly identified by the Committee as one such ground of discrimination 
and the Committee emphasised that States are under a special obligation to take 
steps to remedy this situation by assuring access to water for all equally. Other 
vulnerable and marginalised groups are also highlighted by the ESCR 
Committee as requiring special care and attention in assuring the right 
adequate water are indigenous peoples, nomadic and travelling communities, 
refugees, asylum-seekers and internally displaced persons, prisoners and 
detainees, persons living in rural and urban deprived areas.176 This is an 
attempt to draw attention to particularly vulnerable groups who face multiple 
discriminations and are likely to be most affected by de facto discrimination in 
accessing the right to water. To ensure that any water supply policy does not 
discriminate against vulnerable users, General Comment 15 places a special 
obligation on states to ensure that their policies are designed to avoid hidden 
discriminations in pricing models and water supply.

iv. Information
The final aspect of access to the right to water highlighted by the ESCR 
Committee concerns the right to seek, receive and impart information on all 
water issues.177 This requires states to engage in participatory models of 
consultation in relation to the development of national water strategies and in 
decision making processes. This is of particular importance when dealing poor 
and marginalised persons and groups as they may not have the means to 
participate or have their concerns adequately represented in key policy 
decisions. This can lead to implementation of water policies that have an 
adverse effect on the poor and marginalised without due consideration of their 
particular vulnerabilities. National water strategies and plans of action need to 
be transparent, accountable and independent of powerful voices. States need to

175 Ibid, paragraph 14
176 Ibid, paragraph 16
177 Ibid, paragraph 12(c)(iv)
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take into account the experience of water users and not be unduly influenced by 

private market forces, which emphasise profits over people. The right to water 

is essential to human dignity, life and health and that it must be treated as a 

social and cultural good and not just as an economic good.178 The ESCR 

Committee is conscious of the sustainability issues of water use and emphasises 

that the right to water requires, not only that personal and domestic use is 

prioritised, but that it continue to be a priority for future generations.

5. The Obligations on States
The ESCR Committee guides states on the content of the right, but also on the 

obligations which attach to those rights. The right to water, like all the rights in 

the ICESCR, is subject to article 2 which places a general obligation on states ‘to 

take steps ... to the maximum of its available resources, with a view to achieving 

progressively the full realization of the rights recognized in the ... Covenant.’ In 

line with this duty to ensure progressive realisation of the right to water, the 

ESCR Committee insists that States have a 'constant and continuing duty under 

the Covenant to move as expeditiously and effectively as possible towards the 

full realization of the right to water’.179 Despite the recent move towards 

austerity and increasingly towards privatisation of water infrastructure and 

supply, there is a strong presumption against retrogressive measures, which 

means that any policy introduced by a government cannot have the effect of 

removing access to the right to water from individuals or groups. This is 

particularly significant when a state moves to a pay-per-use model of water 

supply, which can have the effect of removing access to water for poor and 

vulnerable users where those users are unable to pay market prices for water. 

There is a prima facie presumption that any action, or omission, which has the 

effect of restricting access to water for personal and domestic use from 

individual households or communities is contrary to the obligation on states 

pursuant to the right to water. Any such retrogression must be justified by the 

state after careful consideration of alternatives and the full use of the maximum 

available resources.

178 Ibid, paragraph 11
179 Ibid, paragraph 18
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a. Tripartite Typology

The ESCR Committee uses the familiar 'tripartite typology’ of state obligations 

to elaborate the obligations to respect, protect and fulfil the right to water in 

more detail.180

i. Obligation to Respect

The obligation to respect requires a State to refrain from interfering directly or 

indirectly with the enjoyment of the right to water. This requires states to avoid 

interfering with, polluting or diminishing existing water supplies. By analogy, 

this obligation also requires states to ensure that water supply is not 

disconnected on the basis of inability to pay and also give any person or 

household facing such a disconnection an opportunity to make representations. 

The ESCR Committee does not claim that the right to water should be free at the 

point of use, but this does not mean that where a person is too poor to pay for 

water that they should have their water supply disconnected.181 This is a 

significant protection for poorer water users who may face water poverty and 

serves as a reminder to states of the interconnected nature of the obligations to 

respect, protect and fulfil. The right to water also prioritises water for personal 

and domestic use and the obligation to protect requires that states also ensure 

that water supply is not diverted away from household use to the benefit of 

business, agricultural or industrial users. Similarly, wealthier water users 

cannot be prioritised to the detriment of poorer water users.182 This can be 

particularly acute in situations where a water stressed area relies on tourism. It 

can lead to a situation where tourist centres have access to ample water

180 This was a model that was envisaged by Shue in Basic Rights: Subsistence, Affluence and US 
Foreign Policy (Princeton: Princeton University Press, 1996) and has been endorsed within the 
international and domestic human rights systems.
181 The problems with this iteration will be explored in greater detail later in this thesis, 
particularly in relation to the Phiri right to water litigation in chapters five and six.
182 See for example the situation where poor urban areas and informal settlements are not 
connected to water supply infrastructure which leads to residents having to buy and transport 
water from private water tankers, whereas wealthier water users have water supplied into 
their homes at a much lower costs and greater access. See Biswas, 'Water Management and 
Major Urban Centres (2006) 22 International Journal of Water Resources Development 183 and 
Totajada, 'Water Management in Mexico City Metropolitan Area' (2006) 22 International Journal 
of Water Resources Development 353
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supplies and access to fresh water pools and lush gardens, whereas local people 

do not have access to adequate water for personal and domestic use.183

ii. Obligation to Protect

The obligation to protect requires States to prevent third parties from 

interfering in the enjoyment of the right to water including drafting the 

necessary legislation to restrain non-state actors from denying access to 

adequate water on an equal basis, polluting water sources and over-extraction 

of water in irrigation and industry to the detriment of individual households. 

Where water services are provided, operated or controlled by third parties, 

states must ensure regulation of the industry is fit for the purpose of providing 

the normative content of the right to water, especially with regards to economic 

accessibility. The ESR Committee follows the position taken in previous general 

comments and does not place any specific human rights obligations on private 

water suppliers, something that has been increasingly viewed as a failure of the 

international human rights system of protection.

As discussed in section 2 of this chapter, this thesis is focussing on the 

obligations placed on states, rather than on third parties. However, as the role 

of the private sector and large multinational water companies increases, this is 

an issue which will need to be addressed by the Committee in the near future.184 

The rise in privatisation of water infrastructure and provision has had a

183 See Tourism Concern, Water Equity in Tourism: A Human Right - A Global Responsibility 
(London: Tourism Concern 2012)
184 It is beyond the scope of this these to discuss the potential legal responsibility for non-state 
actors in relation to human rights. However, there is recognition that large multinational 
corporations should bear a direct legal responsibility for human rights violations for which they 
are responsible. This is particularly important in situations where those violations have taken 
place in a state with a relatively weak government versus a large multi-national corporation, 
especially where the national legal and political will to ensure a strong regulatory system is not 
present, (see Oloko-Onyango 'Reinforcing Marginalized Rights in an Age of Globalization: 
international Mechanisms, Non-State Actors and struggles for Peoples’ Rights in Africa' (2002- 
2003) 19 American University Law Review 851). For example, in the Social and Economic Rights 
Action Centre (SERAC) and Another v Nigeria (2001) AHRLR 60 the African Commission, while 
recognising the detrimental role of the Shell Petroleum Development Corporation in the 
Oganiland, placed the obligation on the state to 'ensure protection of the environment, health 
and livelihood of the people of Ogoniland' through regulating the actions of non-state actors. 
This was despite its relative weakness and that the majority of violations found were the 
reasonability of non-state actors (see Amao, Corporate Social Responsibility, Human Rights and 
the Law: Multinational Corporations in Developing Countries (London: Routledge, 2011)).
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significant impact on this obligation and requires states to ensure an 
appropriate regulatory framework for water service provision to ensure human 
rights compliance. This is an onerous obligation and requires that governments 
address all potential human rights concerns through a detailed and complex 
system of regulation of private water service providers.185 States must also 
have appropriate supervisory bodies in place, which have the powers to hold 
water companies to account for any failure in assuring the right to water. While 
the private provision of water removes the state from the picture as the direct 
supplier of water, it does not remove its obligation to ensure human rights 
compliance.

The duty to protect requires the state to put in place systems to ensure the 
actions and policies of non-state actors are regulated and in compliance with 
human rights standards. This implies that not only will governments and 
officials have to internalise human rights standards as a normative basis for 
their actions and policies, but they must also create wider culture of compliance 
within the state.186 The effect of this culture should mean that the provision of 
social and economic rights through private means would be human rights 
proofed before implementation. It must also allow for appeals (through 
internal mechanisms and an independent state procedure) against decisions of 
an organisation where an individual or group felt that due consideration of their 
rights had not taken place. A state, which allows for rights fulfilment through 
the private market, must ensure that human rights concerns are given 
constitutional significance within the domestic legal and political order. It must 
create a culture of human rights compliance which permeates the entirety of 
society, beyond the public sector and is integrated into the private sector. 
Governments must ensure that the regulatory system is strong enough to 
establish the core principles of economic and social rights protection on non-

185 Langford, 'The United Nations Concept of Water as a Human Right: A New Paradigm for Old 
Problems?’ (2005) 21 International Journal of Water Resources Development 273 and 
Vandenhole and Wielders, 'Water as a Human Right - Water as an Essential Service: Does it 
Matter?' (2008) 26 Netherlands Quarterly of Human Rights 391
186 Etzioni, 'Social Norms: Internalization, Persuasion and History' (2000) 34 Law and Society 
Review 157

118



state actors, assuring the minimum core obligation, progressive realisation 
within the maximum of available resources and the principle against 
retrogression.

iii. Obligation to Fulfil
The obligation to fulfil requires States to take positive measures in the 
enjoyment of the right to water. This includes the facilitation and assistance of 
access for communities and individuals, the promotion of hygiene and 
sustainable use of water; protection of water sources and assuring the 
minimum core of the right to water where a community and household cannot 
provide for it themselves.187 States must adopt measures to provide for the full 
realisation of the right to water, which is affordable and sustainable. General 
Comment 15 suggests a number of ways states can ensure affordability 
including pricing policies that allow for free or low cost water and income 
supports for persons on low incomes; 'equity demands that poorer households 
should not be disproportionately burdened with water expenses as compared 
to richer houses’. The ESCR Committee also stresses the importance of 
adequate sanitation, not just for the protection of human dignity and privacy, 
but also as the primary means of protecting drinking water supplies and 
resources.188

The obligation to fulfil works alongside the obligations to protect and respect to 
ensure that the state does not abdicate its responsibility of primary 
responsibility to assure the full enjoyment of human rights within the 
jurisdiction. For example, just because water infrastructure and supply has 
been delegated to a non-state actor, where a household or community is facing 
deprivation, they can still hold the state to account for that deprivation and 
require the state to take action to assure their right to water. Similarly, where a 
household is unable to pay the market price for water provision they may apply

187 General Comment 15 in 'Note by the Secretariat, Compilation of General Comments and 
General Recommendations adopted by Human Rights Treaty Bodies’ (2004] UN Doc 
HRI/GEN/l/Rev.7, paragraph 20-29
188 Ibid, paragraph 29
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directly to the state for this right to be positively available to them, either 

through a social benefit to permit that household to access water privately or 

through direct provision of adequate water facilitated by the state. The state is 

under a constant obligation to create the environment in which the human right 

to water (and all human rights) are vindicated and to enable the full enjoyment 

by individuals and communities of their rights.

In paragraph 37 of General Comment 15 the ESCR Committee sets out the non

derogable minimum core obligation of the right to water. The minimum core 

was a device delineated by the Committee to address charges of vagueness and 

uncertainty about the content of rights in the ICESCR, particularly relating to 

'progressive realisation’ and ‘maximum of available resources’.189 It places an 

immediate obligation oh States to ensure access to the 'minimum essential 

amount’ of water for personal and domestic use and for the prevention of 

disease on a non-discriminatory basis. States must take special care to ensure 

that disadvantaged or vulnerable groups are not excluded from access to 

adequate water, which is particularly important when any pay-per-use model is 

implemented, as poorer water users may not be able to afford the market prices 

and therefore face de facto discrimination in a manner that is not immediately 

obvious.190 The ESCR Committee also stressed the obligation on states to 

protect vulnerable and marginalised groups through the adoption of low cost 

targeted water programmes. Where water is not assured within the home, it is 

fundamental that physically accessible access to water is safe, secure and within 

a reasonable distance. States must also take measures to prevent, control and 

treat diseases linked to water, with a particular emphasis on providing 

adequate sanitation, as poor sanitation can have a devastating effect on the 

cleanliness of water supply.191

189 General Comment 3 in ‘Note by the Secretariat, Compilation of General Comments and 
General Recommendations adopted by Human Rights Treaty Bodies’ (2004) UN Doc 
HRI/GEN/l/Rev.7
190 This will be explored in greater detail in chapters four and five.
191 United Nations Development Programme, Human Development Report 2006 - Beyond 
Scarcity: Power, Poverty and the Global Water Crisis (New York: UNDP 2006)

120



The obligation to fulfil requires states to undertake a participatory model of 
consultation for a transparent national water strategy. This strategy should 
have indicators and benchmarks to measure progress towards full realisation of 
the right; ensure equitable distribution; physical access to water and sanitation; 
and to encourage sustainable water use. In terms of potential violations of the 
human right to water the good faith of states is imperative. There is a clear 
difference between a state which is capable of assuring the full realisation of the 
right to water, but does not take appropriate measures to assure this right, 
where a state is unable to assure the immediate full enjoyment of the right to 
water through lack of infrastructure or regional or national water stresses. 
Where a state is unwilling to use the maximum of its available resources for the 
realisation of the right to water (and other rights within the Covenant] this 
amounts to clear violation of the Covenant. However where financial or other 
resource constraints make it impossible for a state to meet its obligations, it 
must then justify to the Committee that it has made every effort to use all of its 
available resources towards the satisfaction of the minimum core obligation. 
The obligation to facilitate the full enjoyment of the right to water should be 
viewed in tandem with the need to prioritise personal and domestic-water use. 
Where a state is unable to assure the right to water of a community due to the 
over extraction of ground water by a private organisation, this should be 
classed unwillingness, rather than inability.

b. Extra-Territorial Obligations
The ESCR Committee reiterates that States not only have obligations within 
their national territory, but also beyond their borders, an obligation that has 
particular resonance with the right to water and transboundary water use. 
States must respect the right to water in other jurisdictions and to refrain from 
any actions that would directly or indirectly affect the enjoyment of the right to 
water in other states. This corresponds with the Convention on the Law of Non- 
Navigational Uses of Watercourses, which requires that social ‘human needs’ 
are taken into account when deciding the level of exploitation for watercourses. 
The human right to water places an additional protection for people affected by
water overuse in an adjoining state and requires both governments to consider
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the human rights implications of any water use as a priority above any other 
water uses - even where the human rights concerned relate to individuals and 
communities outside of the national territory.

The ESCR Committee also highlights the need for international cooperation and 
assistance in the realisation of the right to water in all states. Not only must 
states assist others in the realisation of the right to water, they must also take a 
role regulating large multinational water corporations within the domestic 
setting and at the international level in order to ensure that those corporations 
are aware of their human rights obligations. States must provide appropriate 
safeguards and scrutiny of multinationals to ensure human rights compliance. 
States must take action to ensure that their own citizens and domestic 
companies are not responsible for the interference with the right to water in 
other states. While there is increased interest in the human rights 
responsibility of non-state actors, there is still a gap between moral (and 
potentially legal) obligations under corporate social responsibility and the 
human rights framework established by law.192 John Ruggie, the UN Special 
Representative of the Secretary-General on human rights and business refers to 
the 'corporate responsibility' to protect human rights; 'The term 
"responsibility" to respect, rather than "duty”, is meant to indicate that 
respecting rights is not an obligation that current international human rights 
law generally imposes directly on companies, although elements may be 
reflected in domestic laws'.193

192 See Nolan, 'Addressing Economic and Social Rights Violations by Non-state Actors through 
the Role of the State: A Comparison of Regional Approaches to the “Obligation to Protect’” 
(2009) 9 Human Rights Law Review 225; Alston (ed) Non-State Actors and Human Rights 
(Oxford, Oxford University Press, 2005) and De Brabandere, 'Non-State Actors and Human 
Rights: Corporate Responsibility and the Attempts to Formalize the Role of Corporations as 
Participants in the International Legal System’ in d’Aspremont (ed) Participants in the 
International Legal System: Multiple Perspectives on Non-State Actors in International Law 
(Oxford: Routledge, 2011) (available at http://ssrn.com/abstract=19929371
193 UNHRC 'Report of the UN Special Representative of the Secretary General on the issue of 
human rights and transnational corporations and other business enterprises, John Ruggie - 
Business and human rights: further steps toward the operationalization of the "protect, respect 
and remedy" framework (9th April 2010) UN Doc A/HRC/14/27
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The ESCR Committee also stresses the role of international bodies such as the 

World Bank and the IMF and reminds states who are members of these bodies 

of their obligations under the Covenant to take the right to water into account in 

their lending policies, credit agreements and other measures.194 Equally 

important in the international arena and related to the transboundary concerns 

where states share access to water courses, the Committee also stresses that 

water should not be used for political or economic leverage.195

c. Implementation

Article 2 places an obligation on states to implement the rights in the 1CESCR 

through all appropriate means including legislative measures. This is a non- 

prescriptive obligation as it is for states to decide how to give effect to the 

ICESCR, provided that they seek to progressively realise to maximum of 

available resources the full catalogue of rights. While this leaves a considerable 

amount of discretion in what measures to implement, this does not mean that 

the rights in the Covenant are devoid of content and the general comment gives 

some guidance as to what that implementation process should look like.196 The 

ESCR Committee made it clear that there is an obligation on States to implement 

a clear and transparent strategy with the aim of achieving the full realisation of 

the right to water with clear benchmarks and indicators to demonstrate how 

this right is being progressed. This strategy should cover all aspects of the right 

to water and the process of developing the strategy should be fully 

participatory, ensuring that all members of society are involved in this process.

There is a special requirement to ensure that marginalised and vulnerable 

persons, especially those groups who have traditionally been excluded from the

194 An obligation which has come under some considerable critique and will be revisited in 
chapter six. International economic institutions have been heavily criticised for their role in the 
expansion of an increasingly approach to providing for economic and social rights which has 
impacted on the assurance of these rights to poor and marginalised people. See, for example, 
O'Connell, 'On Reconciling Irreconcilables: Neo-Liberal Globalisation and Human Rights’ [2007] 
7 Human Rights Law Review 483.
195 Ibid, paragraph 32
196 General Comment 15 in 'Note by the Secretariat, Compilation of General Comments and 
General Recommendations adopted by Human Rights Treaty Bodies’ (2004] UN Doc 
HRI/GEN/l/Rev.7, paragraph 45-53

123



decision making process and faced difficulties in realising the right to water, 
should be actively included in this participatory model. This strategy must be 
subject to regular review by the state and subject to independent scrutiny. The 
state is responsible for ensuring that civil society and the private business 
sector are aware of the content of the right to water and for regulating private 
actors to ensure that they do not interfere with the right to water. In order to 
monitor the full realisation of the right to water to ESCR Committee 
recommended that states keep full disaggregated data on the various aspects of 
the right to water and during the periodic review the Committee and the 
reporting state will engage in a scoping exercise to develop benchmarks and 
indicators against which the state's progress on the right to water can be 
measured in subsequent periodic reviews. The ESCR Committee indicated that 
states should ensure the right to water is enforceable either before the courts or 
through other appropriate means, with adequate reparations available for 
violations.

6. The Future of the Right to Water: Beyond General Comment 15

As already established in this chapter, the General Comment of the ESCR 
Committee is not the only international mechanism that has sought to delineate 
the human right to water. In 2006 the Human Rights Council issued a decision 
requesting the Office of the High Commissioner of Human Rights to conduct a 
detailed study into the scope and content of the relevant human rights 
obligations related to equitable access to safe drinking water and sanitation 
under international human rights instruments.197 The scope of this exercise 
was limited by the Council to examining the ‘right to drinking water’ however 
its remit incorporated the 'limited amount of water needed - along with 
sanitation requirements - to provide for personal and domestic uses, which 
comprise water for drinking, washing clothes, food preparation and for 
personal and household hygiene'.198 The language of the Council has left the

197 Decision 2/104 (27 November 2006)
198 Report to the Human Right Council of the High Commissioner for Human Rights on the scope 
and content of the relevant human rights obligations related to equitable access to safe drinking 
water and sanitation under international human rights instruments. A/HRC/6/3 (16 August 
2007)
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remit of the human right to water somewhat unclear and created confusion 

about its normative content, at least at a superficial level. Further examination 

of the process demonstrates that the content of the right is similarly framed to 

that of General Comment 15, but the uncertainty created by framing this right 

around the right to drinking water and sanitation seemed to suggest that this 

articulation of the right to water was being done in a more restrictive manner.

In 2007 the Office of the High Commission for Human Rights issued its report to 

the Council which set out the scope and content of the right to water, the 

content of the right, as delineated, not only encompassed drinking water but 

also the water required for personal and domestic use. The report deliberately 

places the obligation on the states to determine the level of water necessary to 

ensure coverage of all personal and domestic uses, however it does make it 

clear that between 50 and 100 litres per person per day are necessary to assure 

health and that while '25 litres per person per day represents the lowest level to 

maintain life, ... this amount raises health concerns because it is insufficient to 

meet basic hygiene and consumption requirements’.199 These figures 

correspond with those identified by the ESCR Committee in its approval of WHO 

guidance on water quality and quantity and help to add substance to the 

minimum core content of the right to water.

The Report goes some way to reiterating several of the concerns highlighted by 

the ICESCR Committee in General Comment 15 in relation to physical 

accessibility of the right to water and reiterates that water and sanitation 

facilities should be situated in close proximity to each home, educational 

institution and workplace. The security concerns around physical accessibility 

are also emphasised and the report stresses that access to adequate water 

supply should be within 'safe reach for all sectors of the population, taking into 

account the needs of particular groups, including persons with disabilities, 

children, the elderly and women’.200 This requirement also places an obligation 

on states to ensure that access to water supply by domestic users is safeguarded

199 Ibid
200 Ibid, paragraph 25
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and that access to water is protected against unsustainable extraction by 
industry or agriculture. The report does not exclude cost recovery and pay-per- 
use models as a means of assuring water services, but it does highlight that the 
right to water limits the scope of cost recovery so that water costs should not 
fall disproportionately on poorer users and that cost should not become a 
barrier to access. Similarly, disconnections for non-payment should not lead to 
persons who are unable to pay being deprived of basic access to the right to 
water. Rather than getting waylaid in arguments about the origins and legal 
basis of the right to water, the Report makes it clear that this ancillary to the 
main concern, which is ensuring that everyone has access to adequate water for 
personal and domestic use; 'the open debate as to whether the human right to 
access safe drinking water is a stand-alone right or is derived from other human 
rights should not impair the recognition of access to safe drinking water as a 
human right’.201

In Autumn 2010 the Human Rights Council followed up on this Report by 
adopting a resolution on the right to water in which it affirmed 'the human right 
to safe drinking water and sanitation is derived from the right to an adequate 
standard of living and inextricably related to the right to the highest attainable 
standard of physical and mental health, as well as the right to life and human 
dignity’.202 As with earlier iterations of the content of this right, the human 
rights council emphasises that the human right to water can be assured through 
the delegation of responsibility to non-state actors, but this does not absolve 
state of responsibility. States have a particular duty to ensure the respect of the 
right to water through a regulatory system which provides for access to 
adequate water in line with its human rights obligations. In 2010 the General 
Assembly issued a resolution on the Human Right to Water and Sanitation 
which declared 'the right to safe and clean drinking water and sanitation as a 
human right that is essential for the full enjoyment of life and all human

201 Ibid, paragraph 49
202 UN Human Rights Council, Human Rights and Access to safe Drinking Water and Sanitation 24 
September 2010 (A/HRC/Res/15/9), paragraph 3
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rights’.203 This resolution was passed by 122 states with no states voting 
against. There were 41 abstentions, but the discussion of contributors on the 
floor of the General Assembly made clear, these abstentions were not as a form 
of resistance to recognition of the right to water, but were a reflection the 
concerns by some members that in adopting this resolution in August 2010, 
that it would be pre-empting the findings of the Human Rights Council. As it 
transpires the Human Rights Council resolution in August reflected the General 
Assembly resolution in form and content and demonstrated the increasing 
recognition of the right to water in the UN system.

7. Concluding Comments
The indeterminate nature of a 'piecemeal' right to water has been viewed by 
some commentators as inherently problematic in the development of a 
universally understood core of the right to water; depending on where you are 
coming from the content of the right to water is framed differently. If we focus 
on the right to water solely as a derivative right or as access to water as parsed 
out from an overarching right, it can lead to a complex web of uses that make it 
difficult to discern what the core content of the right is. When examining access 
to water from a right to food perspective, drinking water and water for food 
production are the primary concerns which can lead to a prioritisation of 
irrigation and water for agribusinesses. If the right to water is derived from the 
right to clothing, then the focus would be on water use in the production of 
material and clothing. Similarly water use in cultural and religious practices 
can lead to a prioritisation of these uses over other water use. This has led to 
some detractors to argue that the right to water, as a freestanding right, which 
focuses on domestic and personal use is beyond the scope of the powers given 
to the ESCR Committee. Furthermore, in creating new rights, the ESR 
Committee has undermined the whole human rights project.204 However, the 
recognition of the right to water has not, in fact, undermined the rights project, 
but instead highlights its importance as a freestanding right. There is a general

203 UNGA Res 64/292 (28 July 2010)
204 See Tully, 'A Human Right to Access Water? A Critique of General Comment 15’ (2005) 23 
Netherlands Quarterly of Human Rights 35
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level of consensus about what the human right to water contains, which has 

been accepted by the Human Rights Council, ESCR Committee and the UN 

General Assembly, based on the right to an adequate standard of living, the right 

to the highest attainable standard of physical and mental health, as well as the 

right to life and human dignity.

Clearly elements of the right to water are interdependent with the enjoyment of 

other rights. The evolutionary nature of the right to water demonstrates its 

importance for human survival and a right to human dignity together. The 

strong assertion in General Comment 15 of its form and content goes a 

considerable way towards the recognition of an independent free-standing 

human right to water and this has been strengthened by the Resolution of the 

UN General Assembly. Hardberger makes the case that the obligations the right 

creates vary depending on whether it is a derivative or standalone right, as the 

former only gives an abbreviated understanding of what the right to water 

encompasses.205 Cahill-Ripley refers to it as a right of unique status, having 

characteristics of both a derivative right and a free standing right.206 Winkler 

views the right as being contained within the right to an adequate standard of 

living as protected in the ICESCR on the basis of a purposive reading of that 

Covenant in light of other international human rights treaties, but that although 

it is in its nascent stage of evolution that it does not yet form part of customary 

law.207

This thesis argues that whether the right to water is a free standing right or a 

derivative right is something of a smokescreen. The ESCR Committee was 

under a duty to define the right to water to give full and appropriate guidance to 

states on their obligations under the ICESCR and its definition in terms of its

205 Hardberger, 'Whose Job is it Anyway? Governmental Obligations Created by the Human Right 
to Water' (2006] 41 Texas International Law Journal 533
206 Cahill-Ripley, The Human Right to Water and its Application in the Occupied Palestinian 
Territories (London: Routledge, 2011] and Cahill, 'The Human Right to Water - A Right of 
Unique Status: The Legal Status and Normative Content of the Right to Water' (2005] 9 
International Journal of Human Rights 389
207 Winkler, The Human Right to Water: Significance, Legal Status and Implications for Water 
Allocation (Oxford: Hart, 2012]
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relationship with the right to an adequate standard of living, the right to health 
and the right to life and dignity is embraced by this thesis. This is not to suggest 
that other rights contained in the international bill of rights do not have a 
relationship with the right to water, but it is through this triad of rights that we 
can derive the normative content of the right to water. As evidenced in this 
chapter, this right has been articulated as a means of resisting the hegemony of 
the marketisation as the best means of ensuring environmental sustainability. 
It was this mutually reinforcing paradigm of neoliberalism and 
environmentalism which obscured the human experience of water use. The 
focus on an overarching narrative of over extraction, pollution and water 
security did not address the human cost of water deprivation. As millions of 
people globally lacked access to adequate water it is clear that the market- 
environment model is not sufficiently human centred in its approach. Despite 
making some gestures towards human rights in international declarations, this 
message was inconsistent, at best, and the international community seemed 
intent on focussing on the economics of water as the best means of achieving 
sustainable and secure water user into the future.

This Chapter has sought to set out the history and evolution of the right to 
water, a right which is relatively youthful in international law. The ESCR 
Committee only responded in its General Comment 15 after having consistently 
raising concerns about violations of access to adequate water in the 
examination of state reports.208 The role of the international development is 
significant in helping us understand its relationship with domestic 
constitutional interpretations of the right to water. In issuing General Comment 
15, the ESCR Committee was setting an international framework within which 
the right to water would be viewed both at an international and domestic level. 
Its development has been influential not just in the context of international law, 
but it has also had a direct impact on how water issues are discussed at a 
domestic level. The focus on the international domain in this chapter is not

208 Riedel identifies a number of those state reports in 'The Human Right to Water and General 
Comment No 15 of the Committee on Economic, Social and Cultural Rights’ in Riedel and Rothen 
(eds), Human Right to Water (Berlin: Berliner Wissenschafts-Verlag, 2006].
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intended to suggest that this is the ultimate definition of the right to water and 
its normative content, but instead that this is the first step in the dialogue 
between the international and the domestic legal orders in relation to the right 
to water. The future for the development and delineation of the right to water 
depends on the extent to which this language is embraced by domestic courts. 
As more states recognise the right to water in their constitutions, national laws, 
and the right to water is increasingly raised before the courts, ombudsmen and 
regulators, this will help develop our understanding of the right to water, its 
legal basis, normative content and its component elements. Domestic courts 
and social movements are embracing the language of the human right to water, 
which they are using to place moral and legal obligations on state actors and 
non-state actors in the provision of water supply. It is a powerful reflection of 
how international developments are reflected in national jurisdictions.
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Chapter Three

ADDRESSING THE INSTITUTIONAL LIMITATIONS OF THE

COURT

1. Introduction
Human rights protection was designed as a legalised project whereby an ethical 
and moral framework for human interaction is enshrined in law. While there is 
a considerable tradition of including rights protections in national constitutions, 
the international human rights framework was designed in the latter half of the 
20th Century and continues to evolve at an international, regional and domestic 
level. The trend for including human rights guarantees within national legal 
systems gathered pace and is reflected in many of the constitutions of newer 
democracies and independent states in Africa, South and Central America, and 
Eastern and Central Europe. Human rights have become embedded within the 
normative legal framework within states and within the international legal 
framework. The increased visibility of human rights law has not always 
translated into increased human rights compliance by states in practice. The 
human rights project has been consistently dogged by claims that the gap 
between law and practice continues despite the 'growth and proliferation of 
legal instruments for the protection of human rights’ and that there is a 
‘continuing disparity between official proclamation and actual implementation 
of human rights protection'.1

The positive iterations of human rights law will not automatically lead to an 
improvement in human rights protection; law in isolation is insufficient to 
realise change. This is particularly resonant when examining the realisation of 
economic and social rights, which are relatively underdeveloped in law (in 
comparison to civil and political rights) and therefore can lack clarity and 
certainty as to the scope, content and significance of those rights. What law 
does is codify a framework within which human relations should operate. In

1 Landman, 'Measuring Human Rights: Principle, Practice, and Policy' (2004) 26 Human Rights 
Quarterly 906, 907
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the same way that criminal law does not eliminate crime nor tort law does 
eliminate civil wrongs; human rights law cannot presume to eliminate human 
rights abuses. It role is in part aspirational, but it cannot be disregarded as 
lacking substance on that basis. The legalisation of human rights has two main 
functions: firstly to create a culture of compliance with human rights; and 
secondly to provide redress where there is a breach of law. This chapter seeks 
to develop the discussion in chapters one and two in relation to the appropriate 
role of the courts and the development of the scope and content of the right to 
water. While chapter one examined whether the courts are an appropriate 
locus for deciding on economic and social rights concerns, this chapter explores 
how the courts seek to be more effective transformative institutions.

While lawyers focussing on the law of human rights - on court judgments and 
the wording of human rights treaties and legal documents - the impact of those 
rights goes beyond the classroom and the courtroom. Despite critics of its 
effectiveness, the law, and courts, remain a popular route for advancing 
progressive social, political and economic agenda through testing human rights 
principles. This denial of the value of law and legal processes, such as courts, 
has not been a criticism of the human rights principles per se but a response to 
the 'capturing' of social movements within a legal framework that is both costly 
and time consuming, and which removes agency from the grassroots activist. It 
is not a denial of human rights as a legitimate means of activism, but of lawyers 
dominating how that activism should be framed.

Even the harshest critic of the lawyer’s role would not deny that the need to 
ensure state compliance with human rights standards requires consistent and 
continuous supervision. The ultimate guardian of human rights is the state, and 
where it fails in its duties, it must be subject to review, either at an international 
level through the reporting mechanisms or internally through national 
accountability mechanisms, including the courts. Although some 
responsibilities can fall to non-state actors, these are generally managed by the 
state through law and regulation, rather than through placing direct human
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rights obligations on those actors themselves.2 Even with the best intentions, 
the state is not always as diligent as it ought to be in assuring human rights 
through the political decision making processes, and domestic regulatory 
systems. It is often the poor and marginalised whose interests are least 
represented in the political domain of the state. This is where it is possible to 
envisage a role for the courts. Courts have traditionally been used to protect 
the rights of individuals against the excesses of state power and to remind 
governments and legislatures of their constitutional duties; using the courts as 
an arena to promote a human rights agenda fits neatly within this remit. This is 
not to imply that courts are the only arena where this can happen, but that they 
are a backstop against regulatory and political shortcomings.

In an effort to address the ‘imbalance’ between the actual impact of courts and 
the purported impact as delineated by lawyers, this chapter will, in the first 
instance, examine some of the concerns about the role of the court as a social 
transformer. It will then identify some of the problems in attempting to 
measure general levels of human rights compliance and make the case for the 
court to engage in its role as protector of the vulnerable. The main body of this 
chapter will seek to address the two main areas of the limitations on the courts 
institutional capacity to address economic and social rights: firstly, how the 
courts can be accessible and responsive [in section 2); and secondly, their 
potential to effect social transformation [in section 4). The first of these relates 
to the accessibility of the courts and how responsive they are to economic and 
social rights that come before them. It looks at the processes that courts need 
to engage with in order to make themselves institutionally accessible to 
individuals and groups seeking judicial enforcement of their economic and 
social rights and argues that courts should aspire to be accessible and open to 
engaging with economic and social rights claims before them. Secondly, this 
chapter will examine how we measure human rights compliance and the 
broader issue of effectiveness of using the court to realise social change. This 
chapter will argue, although the court faces institutional restraints which

2 See for example the discussion of the role of the private sector as water providers in the 
previous chapter.
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prevent it from being an active agent for social transformation, it can through a 
forceful and progressive jurisprudence on economic and social rights promote a 
positive environment for the realisation of social change.

2. The Courts as Social Transformers?
Human rights protection and promotion has largely been a project of lawyers 
(both academic and professional) and there is extensive and ever expanding 
academic work which focuses on the legal aspects of human rights, their 
delineation in international law, in constitutions and national legislation.3 The 
legalisation of human rights has concentrated on the interpretation given to 
these rights by the courts at both the national and international level. The 
achievements of human rights litigation have been promoted by human rights 
lawyers and advocates as important catalysts in the struggle for social 
transformation.4 The valorisation of rights based litigation as a tool for change 
is not without its sceptics; ‘the myth of rights is ... premised on a direct linking 
of litigation, rights, and remedies with social change’.5

One serious concern about the legalisation of rights is that it creates too great a 
role for judges and lawyers in the realisation of economic and social rights. 
However without the supervisory role of the courts the directly enforceable 
legal duties which are on the state (and potentially on non-state actors) are at 
risk of remaining illusory. While other supervisory roles, such as reporting 
mechanisms to parliaments or to international treaty monitoring bodies can 
'raise concerns' about the a lack of compliance with human rights standards, the 
courts have the power to find ‘violations'. Moreover in the examination of the 
particular human rights situation of the litigants, the courts can apply the

3 Galligan and Sandler, 'Implementing Human Rights' in Halliday and Schmidt (eds) Human 
Rights Bought Home: Socio-Legal Perspectives on Human Rights in the National Context (Oxford: 
Hart Publishing, 2004)
4 See Gargarella, Domingo and Roux, Courts and Social Transformation in New Democracies: An 
Institutional Voice for the Poor? (Aldershot: Ashgate, 2006) and overview of papers delivered at 
the symposium on Enforcement of Economic, Social and Cultural Rights Judgments in Bogota, 
Colombia on 6-7th May 2010 available at ESCR-Net, De Justicia and Norwegian Human Rights 
Centre, Enforcement of Economic and Social Rights Judgments: Analytical Report (New York: 
ESCR-Net, De Justicia and Norwegian Human Rights Centre, 2010)
5 Scheingold, The Politics of Rights: Lawyers, Public Policy and Political Change (London: Yale 
University Press, 1974), 5
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abstract concept of rights to the material facts, a process that adds substance to 
the discussion of the normative content of rights, which can have an impact 
beyond the facts of the case. There are legitimate fears of lawyers capturing 
social issues and funnelling all rights claims through the expensive and time 
consuming litigation route, but this does not imply that courts should be 
excluded from having any role in ensuring that economic and social rights are 
vindicated. This thesis does not argue that courts are the only means of 
developing and delineating the normative content of rights, but it does argue 
that courts have a valuable role to play. Courts should aspire to be 
transformative bodies, receptive to persons and communities who are not 
normally well represented before the political institutions of the state. Courts 
need to be conscious of their institutional limitations and find ways to mitigate 
these constraints and this chapter explores some of the mechanisms that can be 
used by courts in order to achieve this end.

The realisation of social change requires more than judicial sympathy for, and 
enforcement of, rights; '[if] the public or political elites are not ready or willing 
to make changes, the most elegant legal reasoning will be for nought'.6 The 
promise of human rights in practice has been much debated and it is evident 
'there is a significant difference between successful social rights litigation and 
social transformation’.7 From a legalistic perspective, all that is required for 
litigation to be successful is for the applicant to win his or her case; even the 
remedy offered is less important than whether the court issues a strong 
judgment which firmly establishes a progressive legal principle. The ultimate 
aim of economic and social rights litigation should be to improve the lives of 
litigants, and where this does not materialise it implies that the transformative 
potential of the courts is not realised, even where the decision is a seemingly 
positive statement of economic and social rights. Often courts give declaratory

6 Rosenberg, The Hollow Hope: Can Courts Bring About Social Change? (Chicago: University of 
Chicago Press, 1993), 16
7 Gargarella, Domingo and Roux, ‘Courts, Rights and Social Transformation: Concluding 
Reflections’ in Gargarella, Domingo and Roux (eds) Courts and Social Transformation in New 
Democracies: An Institutional Voice for the Poor? (Aldershot: Ashgate, 2006), 273. For 
discussions of the empty promise of human rights discourse see Douzinas, The End of Human 
Rights: Critical Legal Thought at the Turn of the Century (Oxford: Hart Publishing, 2000)
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orders which have little real impact on the litigants but which can still be 
considered a success in litigation terms. Such a decision certainly has a value 
beyond the litigants, and that impact can felt both within and outside of 
lawyerly circles, particularly where those decisions seek to resist hegemonic 
market discourse. This thesis makes the case that, while there is an aspiration 
of social transformation to be the outcome of litigation, economic and social 
rights judgments, even when those rights claims are not positively received by 
the court can still have an impact beyond the case itself. Such judicial decisions 
can be used by social movements to advance their claims before the political 
institutions of the state or by politicians as a mechanism through which to 
review the effectiveness of law and policy and to make any revisions necessary 
to ensure human rights compliance. They are particularly important in the 
development and delineation the normative content of economic and social 
rights.

For social transformation to occur there needs to be more than a mere 
acceptance of a positive human rights principle by the legal establishment. 
There must be a direct impact on the litigants and it should contribute to the 
restructuring of society on an egalitarian basis. The lack of certainty about 
impact does not imply that social rights litigation is inherently problematic; it 
just requires a recognition that it is not a panacea. Social rights litigation is just 
one mechanism through which change may be progressed. Whatever successes 
there may be in the court room, real change only occurs when there is some 
political impetus for change and the court's role as a social transformer is most 
effective when accompanied by a wider civil society campaign.8 Social 
movements must actively engage in the democratic organs of the state 
processes. The courts can add legitimation to marginalised voices and offer a 
rights framework to poor and vulnerable individuals and communities. In turn 
state institutions have a duty to give effect to the rule of law. Just because a 
government does not like a judicial decision, it should not ignore the court. In

8 See Murphy, 'The Cost of Human Rights' paper delivered at Economic and Social Rights 
Academic Network - UK and Ireland Workshop: Current Issues in Economic and Social Rights 
Research in UCL (November 2011)
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fact it is considered to be a demonstration of a state’s democratic maturity that 
it can take on board dissenting voices which are designed to protect minority 
interests. Obviously, governments do not always give effect to court decisions 
immediately, or, indeed, at all and this will be discussed in further detail in 
section 5 of this chapter. This wider impact of social rights compliance is 
invariably difficult to measure, not least because the majority of national and 
international mechanisms for measuring social transformation are not framed 
around economic and social rights.9 Despite these efforts, finding an effective 
means of evaluating social rights compliance, progressive realisation of those 
rights and the impact of litigation remains elusive.

3. Making Courts Accessible and Responsive to Economic and Social 

Rights

It is not the intention of this thesis to argue that the role of courts is to replace 
the elected organs of the state in their law and policy making roles, but it is 
instead to act as a safeguard and to ensure that those institutions do not fail in 
their obligations to ensure the full realisation of economic and social rights. The 
importance of the courts in asserting its role as vindicator of economic and 
social rights claims is particularly relevant when dealing with vulnerable 
minorities or individuals, who may not be adequately represented in the normal 
political processes. This thesis has already made the case that not only can the 
court be an agent for social change, but that it should be an agent for social 
change and accept this role as part of its constitutional mandate. Judges are not 
better at addressing economic and social rights issues than other state actors, 
yet where the political system fails to take account of the experiences of the 
most vulnerable, or the manner of addressing economic and social rights is not 
adequate, the courts are a forum of last resort for the poor and marginalised.10

9 Although there is an increasing, albeit limited, body of research on measuring compliance with 
economic and social rights. See Landman and Carvalho, Measuring Human Rights (New York: 
Routlegde, 2010], Welling, 'International Indicators and Economic, Social and Cultural Rights’ 
(2008) 30 Human Rights Quarterly 933 and Hertel and Minkler (eds), Economic Rights: 
Conceptual, Measurement and Policy Issues (New York: Cambridge University Press, 2010)
10 For more on the lawyerly presumption that courts know best see Schauer, 'Neutrality and 
Judicial Review’ (2003) 22 Law and Philosophy 217, 224: 'part of the argument for judicial 
review rests on the undesirability of majority decision-making about issues that are at their
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Disadvantaged groups and individuals seek to use courts as a means of 
achieving change because the regular political methods are not sufficiently 
reflective of their concerns and interests. They must therefore seek another 
forum for having their voices heard.* 11 In order for a court to be effective it 
should try to be responsive to the claims of those brought before them. There is 
no guarantee that a case will be successful, or even that a court will be 
responsive to a claim, but the courts have a duty to be receptive to litigation 
and, in so doing, allow for poor and marginalised people and groups to have 
their story heard in a public forum; ‘Law suits are occasionally brought in the 
knowledge that losing is inevitable. Hard cases may make bad law, but they 
make good publicity’.12 Even where litigation is unsuccessful, the experience of 
taking that action can offer opportunities to vulnerable groups and access to 
public fora and media which would not otherwise be available to them.13

Some commentators have argued that courts should be restrictive in the 
manner with which they address rights claims before them and always seek to; 
'promote democratic deliberation, not pre-empt it, by directing political 
attention to the interests that would otherwise be disregarded in ordinary 
political life’.14 This approach to rights based claims before the court has much 
to recommend it. It promotes deliberation and places issues, which would 
otherwise be marginalised, into the mainstream public debate; ‘We have seen 
that a modest judiciary, involving invoking social and economic guarantees, can 
spur democratic attention to urgent needs that might otherwise be neglected.’15 

This form of judicial minimalism raises some concerns about the normative 
content of economic and social rights. When this approach to judicial 
minimalism relegates the role of economic and social rights litigation to

core anti-majoritarian ... there is no reason to suppose that lawyers or judges are the exclusive 
or best repository of anti-majoritarian wisdom'.
11 Cortner, 'Strategies and Tactics of Litigants in Constitutional Cases’ [1968] 17 Journal of 
Public Law 287
12 Harlow and Rawlings, Pressure through Law (London: Routledge, 1992), 300
13 See, for example, the experiences of the litigants in the Phiri right to water litigation discussed 
in Chapter 5.
14 Sunstein, The Second Bill of Rights: FDR'S Unfinished Revolution and Why We Need It More than 
Ever (New York: Basic Books, 2004)
15 Sunstein, Designing Democracies: What Constitutions Do (Oxford: Oxford University Press, 
2001), 243
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identifying a series procedural safeguards, and does not engage with the 
substance of the right, it effectively deprives those rights of content and value.16 

Moreover, it permits an abdication responsibility by the judiciary in 
circumstances where courts come face to face with difficult cases involving 
economic and social rights claims.

The judiciary have an obligation to ensure that the law should function as an 
adequate safeguard for the poor and marginalised. Courts have the political 
independence to be able to act as an effective restraint on the political organs of 
the state, especially in addressing economic and social rights; 'Law is neither 
watered-down morality or dressed up self-interest but a domain of social values 
and practices with a distinctive character and normative force.’17 Judges have a 
duty to ensure that they are promoting a socially transformative agenda and if 
judicial review is instrumental in bringing about a more egalitarian, democratic 
or just system then it is acceptable for judges to take a more proactive role.18 

There are many institutional limitations to the courts being able to have a role 
to play in the social transformation and this section will examine how courts 
can make their institutions more accessible to poor and vulnerable groups and 
individuals.

There are two main strands of institutional limitation that will be dealt with in 
this section, which have been derived from a framework of analysis suggested 
by Gloppen which maps onto the litigation process.19 These strands will assist 
in understanding what courts can and should do in order to ensure that they are 
receptive to economic and social rights claims. Courts have the potential to be

16 This will be taken up in chapter six, after the substantive discussion of case law in chapters 
four and five.
17 Donnelly, 'The Virtues of Legalisation' in Meckled-Garda and Cali (eds), The Legalization of 
Human Rights: Multi-disciplinary Perspectives on Human Rights and Human Rights Law (London: 
Routledge, 2006], 69
18 For further discussion see Schauer, 'Neutrality and Judicial Review’ (2003) 22 Law and 
Philosophy 217
19 See Gloppen, ‘Courts and Social Transformation: An Analytical Framework’ in Gargarella, 
Domingo and Roux (eds) Courts and Social Transformation in New Democracies: An Institutional 
Voice for the Poor? (Aldershot: Ashgate, 2006). While Gloppen’s framework of analysis is spread 
across four/five indicators, this section will use a derivation focusing more on how courts can 
address heir institutional limitations that its impact on social movements and transformation.
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agents of broader social change. The first of these strands relates to 
accessibility of justice, the second to the courts' powers in relation to remedies 
and implementation. Both strands relate to some of the key critiques of courts 
as agents of social transformation and this thesis argues that courts should seek 
to revise their policies and procedures in order to ensure maximum 
accessibility and the greatest possible impact for economic and social rights 
judgments.

Gloppen’s attempt to define indicators for the litigation process is a tentative 
one in an effort to be general enough permit the transferability of the 
framework across jurisdictions, while at the same time having the specificity to 
guide the analysis and allow for comparative value. Neither the litigation 
process nor any of the factors that influence it can be viewed in isolation, but 
instead must be understood as part of the 'complex web of institutions and 
practices impacting on the litigation process and conditioning the social 
transformation role of the courts'.20 Essentially her framework is an attempt to 
design a device to measure the impact of litigation strategies on social 
transformation in a holistic manner. This makes it a useful tool to adapt to the 
court’s institutional limitations in order to argue for a greater awareness of how 
to make justice as accessible for people and groups facing economic and social 
rights violations. The purpose of the approach taken here is to use elements of 
that framework to address how the courts might best address two major

20 Gloppen, 'Courts and Social Transformation: An Analytical Framework’ in Gargarella, 
Domingo and Roux (eds) Courts and Social Transformation in New Democracies: An Institutional 
Voice for the Poor? (Aldershot: Ashgate, 2006), 43. Rather than viewing litigation strategies in 
isolation, Gloppen understands its role as part of a wider system of mechanisms that combine to 
realise change. This should be compared with Rosenberg’s perspective which highlights this as 
a weakness of the ability of courts to achieve change. (Rosenberg, The Hollow Hope: Can Courts 
Bring About Social Change? (Chicago: University of Chicago Press, 1993)) It has been noted that 
Rosenberg's analysis of the courts potential to achieve social transformation is internally 
flawed;

Rosenberg first claims that the Court can be influential only when others support it and 
then uses the support of others to claim the Court made no difference. It is an 
internally contradictory procedure.

(Schultz and Gottlieb, 'Legal Functionalism and Social Change: A Reassessment of Rosenberg’s 
The Hollow Hope: Can Courts Bring About Social Change?' (1996) 12 Journal of Law and Politics 
63,88)
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institutional limitations; making justice accessible and making the courts 

responsive to economic and social rights claims.

a. Addressing Access to Justice

Access to justice is about more than just being able to bring a case before the 

court; it is also about awareness of rights, procedures and law. To ensure 

accessible justice, it is also necessary to address the limitations on poor and 

vulnerable people accessing legal advice, understanding what economic and 

social rights are, and how they apply. These are significant impediments to 

poor and vulnerable people vindicating their economic and social rights before 

the courts and to address this there must be support beyond the courtroom 

from the legal profession and beyond. This can be redressed through access to 

pro bono legal professionals and though the support of an NGO or social action 

movements. But this is only the first step in what is a long and expensive 

process; judicial review on a matter of economic and social rights is a costly one.

In order for the courts to have any impact on the lives of the poor and 

vulnerable they must be accessible. This access can be affected by the 

institutional structure and nature of the legal system, social and political 

context and resources available to the claimants. The use of the courts as a 

platform for individuals and groups to assert their claims and be heard in an 

official forum, albeit in a limited and imperfect manner, can be an important 

factor in a litigation strategy. This allows for those who might otherwise be 

marginalised by the normal political process to experience the 'success of a 

more fundamental claim to occupy an adjudicative space in which they were 

able to at least give voice to a challenge to a violation of human rights which 

they hoped would someday be recognized’.21 The process of litigation creates 

opportunities for those within and outside of the court process to consider the 

real and immediate impacts of those violations on the persons affected. 

Empowering marginalised and vulnerable groups and individuals to participate

21 Porter, 'Claiming Adjudicative Space: Social Rights, Equality and Citizenship' in Young, Boyd 
and Day (eds) Poverty: Rights, Social Citizenship and Legal Activism (Vancouver: UBC Press, 
2007)
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in litigation can be viewed as a stepping stone to having their claims heard in 
other interfaces with the official organs of the state and it places their story of 
rights abuse in the public domain and permits engagement in a broader 
democratic dialogue.

There are two main reasons why marginalised people and groups may be 
unable to access justice: restrictive rules of standing; and cost implications of 
time and money. Within a transformative context, the courts should be as 
accessible as possible to all citizens and interest groups so that any suspected 
interferences with economic and social rights that are not properly attended to 
in the political domains can be examined by the courts.

i. Relaxation of the Rules of Standing 
Many jurisdictions have sought to broaden access beyond the traditional 
approach of an identifiable victim or injured party. In South Africa, in an 
attempt to move away from this idea of individualised justice in the new 
transformative era, the courts can be invoked by group actions; individuals 
taking cases in their own interests or on behalf of a group or class of persons; 
anyone acting in the public interest; and by an association acting in the interest 
of its members.22 The Constitutional Court took the view that it 'should adopt a 
broad approach to standing ... [which] would be consistent with the mandate 
given to this Court to uphold the Constitution and would serve to ensure that 
constitutional rights enjoy the full measure of the protection to which they are 
entitled’.23 The South African courts accepted this widening of standing as a 
necessary element of making the rights contained in the Constitution effective.

Similarly in Argentina after the Constitution was amended in 1994 to increase 
protections for individuals and to increase the number of human rights

22 Section 38 of the Constitution and for further discussion see Loots ‘Access to the Courts and 
Justiciability' in Chaskalson et al feds] Constitutional Law of South Africa
23 Chaskalson P in Ferreira v Levin NO [1996] 1 SA 984 (CCj, paragraph 165. While Chaskalson 
is referring to the provisions of the Interim Constitution, the wording of Section 7 of that 
document is largely similar to that of Section 38 of the Final Constitution.
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protections, the amparo action,24 which was traditionally one which limited
standing to the individual who was personally affected or injured by the
impugned law or policy, was liberalised to allow for the collective amparo.25

This collective amparo procedure has been much used as a mechanism by
groups can seek injunctions to address issues of infringements of economic and
social rights. The collective amparo allows for NGOs and the ombudsman to
bring cases before the courts on behalf of the injured parties where there is an
infringement of a constitutional right.26 The Indian courts have also adopted a
more flexible approach to standing which allows for interested persons to take
an action on behalf of others, provided that it is not for vexatious reasons;

Whenever there is a public wrong or public injury caused by an act or 
omission of the State or a public authority, which is contrary to the 
Constitution or the law, any member of the public acting bona fide and 
having sufficient interest can maintain a case for redressal of such public 
wrong or injury. The strict rule of standing ... is relaxed and a broad rule 
is evolved which gives standing to any member of the public who is not a 
mere busy-body or meddlesome interloper but has sufficient interest in 
the proceeding.27

This relaxation of the rules of standing has led to a new form of public interest 
or social action litigation in India and has been widely accepted by the courts as 
a legitimate form of action to spur recalcitrant public authorities into activity on 
a particular issue.28

24 A form of injunctive relief in many Latin American countries.
25 Article 43 of the National Constitution goes on to set out the premise for the wider mandate of 
the collective amparo action;

This action can be instigated against any form of discrimination and in relation to rights 
protecting the environment, competition, users and consumers, in addition to those 
rights of general public interest, and can be filed by the injured party, the ombudsman 
and associations who promote those aims and registered according to the law, which 
shall determine their form and organisation.
[Podrdn interponer esta accion contra cualquier forma de discrimination y en lo relativo 
a los derechos que protegen al ambiente, a la competencia, al usuarioy al consumidor, asi 
como a los derechos de incidencia colectiva en general, el afectado, el defensor del pueblo 
y las asociaciones que propendan a esos fines, registradas conforme a la ley, la que 
determinard los requisitosy formas de su organization.)

26 See Courtis, 'Argentina, Some Promising Signs' in Malcolm Langford (ed) Social Rights 
Jurisprudence: Emerging Trends in International and Comparative Law (New York: Cambridge 
University Press, 2008)
27 SP Gupta v. Union of India [1982] AIR 149 (SC), 190
28 The term public interest litigation is the most common language that has been used by the 
Indian courts to describe this phenomenon, but there are many differences between public 
interest litigation in the USA (where the procedure was developed) and what has happened in 
India. The Indian experience has been described more accurately described as social action
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The various approaches to standing taken in the above examples give an 
indication of the kinds of mechanisms that can be used by courts in order to 
ensure that litigation as a means of assuring economic and social rights is as 
widely accessible as possible. In all three jurisdictions the liberalisation of 
access has been accompanied by an increase in social rights litigation by the 
poor and marginalised and all three states have been at the forefront of using 
courts as institutions of social transformation. The various options presented 
are not designed to be a definitive list of what courts can do to make themselves 
more institutionally accessible, but present options of how to approach the 
issue of accessibility. The options presented are embedded within their 
domestic legal and political cultures and are not necessarily translatable to 
other jurisdictions. Nevertheless, these examples do present a common theme: 
that accessible justice makes economic and social rights litigation more likely 
and increases the courts’ transformative potential.

ii. Cost of Accessing Justice: Money
In order to increase access to justice 'hidden' obstacles need to be addressed 
also. Individuals and groups can be deterred from accessing the courts by low 
standards of literacy and education within the population, a lack of 
understanding of the rights contained in the Constitution and the impact that 
these rights can and do have on the exercise of power within the State. While all 
the barriers between individuals and the courts are important and deserve 
proper investigation, it is the costs of both time and money which are the most 
pertinent for the purposes of this chapter and addressing the institutional 
limitations of the courts. In order to raise and economic and social rights claim 
before the courts the groups and individuals concerned need access to 
resources, both financial and access to legal services of a high quality. The 
courts themselves are not particularly well placed to address the cost

litigation, but this has not gained the same widespread use as public interest litigation. See Baxi, 
'Taking Suffering Seriously: Social Action Litigation in the Supreme Court of India’ in 
Tiruchelvan and Coomaraswamy (edsj, The Role of the Judiciary in Plural Societies (London: 
Pinter Publishers, 1987). For more see Jayakumar, Administrative Law (Delhi: PHI Learning Pvt 
Ltd, 2005)
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associated with litigation, but there are things that the courts can do to mitigate 
the potential costs.

Marginalised groups and individuals are faced with a massive gap between their 
lived experience and the impact of the 'law' and 'courts'. In the absence of legal 
aid for cases involving social rights, the option of litigation is simply not 
available to poorer people. Proper provision of legal aid is essential to assist 
marginalised groups to access the courts and, while proper provision for legal 
aid should be made in law, the courts can ameliorate the situation by using a 
broad interpretation of the principle of access to justice to make legal aid as 
available as possible. The Court should take an active role in ensuring it 
remains accessible:

Access to the court ... means more than the legal right to bring a case 
before a court. It includes the ability to achieve this. In order to be able 
to bring his or her case before a court, a prospective litigant must have 
knowledge of the applicable law; must be able to identify that she or he 
may be able to obtain a remedy from a court; must have some knowledge 
about what to do to achieve access; and must have the necessary skills to 
initiate the case and present it to the court.29 

When faced with populations with high levels of poverty and illiteracy, these
obligations become even more pressing, as without such assistance, the courts 
will remain a remote institution for those most affected by violations of their 
economic and social rights. In spite of the many difficulties facing 
disadvantaged and poor persons, there are still opportunities for the courts to 
promote greater access to justice, for example through costs awards or through 
requiring respondents to contribute to the costs of applicants bringing the case, 
including assisting towards the costs of accessing information and expertise.

iii. Costs of Accessing Justice: Time
Courts are not generally the most expeditious of institutions for processing 
applications and while it is possible to institute accelerated processes where 
there is severe deprivation, even in those circumstances where appeals and

29 For further discussion of this point see Budlender, 'Access to Courts' (2004) 121 South African 
Law Journal 339, 341
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challenges are made, this can lead to a long and drawn out litigation process. 
Cases generally start in the lower courts and even where a case is found in 
favour of the applicant in the first instance, they are often appealed through the 
hierarchy of the court system.

The process of appeal and consideration of the issues at various levels of the 
court system does have benefits for the deliberation and clarification the law, as 
different judges at different at various points will consider the rights and give 
reasoned judgments as to their decisions. This permits more detailed and 
comprehensive consideration of the rights and how they apply to the particular 
circumstances of the litigants. This process allows for the discussion of the 
rights issues at play in different fora, each with its own perspective on the case 
before it and the reasoned judgments from each court assist in the development 
of a final decision by the court of final appeal which should reflect the best way 
to protect the rights in question. But there is a serious disadvantage to this 
process and that is the time involved. It can take years for cases to run through 
the courts and when an applicant is living in destitution and hardship, the 
uncertainty and continued infringement of the fundamental right in question 
can have a devastating impact on her or his life.

In some jurisdictions the courts have taken exceptional measures to ensure that 
they are accessible to the poor and marginalised. In India, the Supreme Court 
developed an epistolary jurisdiction, which allowed for an individual to directly 
access the courts through a letter to the court.30 It allows for a simple letter to 
be sufficient to awaken the court's interest in a particular public interest issue 
and to raise a constitutional question - a process that ensures the rights claims 
of the most marginalised and destitute to be heard before the highest court. 
The Court's reason for this extension of the accessibility of justice was focussed 
on ensuring the costs of litigation, both in terms of time and money, were not 
prohibitive. The judges 'felt that when any member of the public or social

30 See Bhagwati, 'Judicial Activism and Public Interest Litigation' (1984-1985) 23 Columbia 
Journal of Transnational Law 561 and Juneja, Equal Access to Justice (Delhi: Bright Law House, 
1993)
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organisation espouses the cause of the poor, he should be able to move the 

court by just writing a letter, because it would not be right or fair to expect a 

person acting pro bono public to incur expenses from his own pocket in order to 

go to a lawyer and prepare a regular petition to be filed in Court for 

endorsement of the fundamental rights of the poor’.31 The Indian approach 

seems to be the exception rather than the rule, although there are other 

jurisdictions who have sought to make their courts more open by reducing the 

legal formalism, such as the tutela action in Colombia and the amparo action in 

Costa Rica.32

In South Africa, where there are constitutional precedents for direct access, it 

has been permitted in only the most limited of circumstances and it has never 

used the direct access mechanism to allow a claim based on economic and social 

rights.33 In India, the use of direct access was an important mechanism for 

expanding use of public interest litigation in the 1980s and 1990s, and was used 

by the court to issue some of its more innovative judgments on economic and 

social rights. This process appears to have faded somewhat in relation to 

economic and social rights claims of poor and marginalised over recent years 

and has instead been co-opted by the more middle class focus of the 

environmentalist movement at the expense of the poor and marginalised.34

31 Bhagwati, 'Judicial Activism and Public Interest Litigation’ [1984-1985] 23 Columbia Journal 
of Transnational Law 561, 571
32 See Gargarella, Domingo and Roux, 'Courts, Rights and Social Transformation: Concluding 
Reflections’ in Gargarella, Domingo and Roux (eds), Courts and Social Transformation in New 
Democracies: An Institutional Voice for the Poor? (Aldershot: Ashgate, 2006] and Wilson, 
Rodriguez Cordero and Handberg, 'The Best Laid Schemes .... Gang Aft A-gley: Judicial Reform in 
Costa Rica’ [2004] 36 Journal of Latin American Studies 507
33 Dugard, 'Courts and the Poor in South Africa: A Critique of Systemic Judicial Failures to 
Advance Transformative Justice’ [2009] 24 South African Journal on Human Rights 214
34 For a critical look at the Indian courts activism see Dam and Tewary, 'Polluting Environment, 
Polluting Constitution: Is a 'Polluted' Constitution Worse than a Polluted Environment?’ [2005] 
17 Journal of Environmental Law 383 and for more on the rise of environmental issues at the 
expense of pro-poor economic and social rights see Pillay, 'Reinventing reasonableness: the 
adjudication of social and economic rights in South Africa, India and the United Kingdom’ (PhD 
Thesis, University College London, 2011]. This is not intended to ignore the fact that where 
inequalities exist in society these can be reflected through litigation. Where litigation is 
perceived as an effective means of social change, it can become mechanism more used as a 
means of giving effect to ‘middle class’ concerns rather than those of the most 'needy', 
particularly where standing rules have been relaxed to allow for easier access to the courts. See 
Rajopal, 'Pro-Human Rights, but Anti-Poor? A Critical Evaluation of the Indian Supreme Court 
from a Social Movement Perspective’ (2007] 8 Human Rights Law Review 157, Galanter and
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When poor and disadvantaged litigants are taking cases to vindicate their 
economic and social rights, it seems difficult to justify the more restrictive 
approach. The courts, by embracing their transformative potential, can ensure 
that the claims of the most disadvantaged would be heard.35

b. Addressing the 'Responsiveness’ of the Courts
The argument being made is this thesis is not only are the courts institutionally
capable of being responsive to economic and social rights claims before them,
but that they can also ensure that they are receptive to such claims. The courts
can face criticism when engaging in a rights based analysis which can lead to a
negative self-perception of the adjudicative role;

On the one hand, an alleged lack of institutional expertise reinforces the 
view that it would be illegitimate for the courts to delve into 
constitutional adjudication of social rights ... On the other hand, the 
ideologically driven sense of illegitimacy provides a dispositional 
readiness for the judiciary and other legal actors to marginalise 
arguments geared toward the expansion and transformation of the 
courts' capabilities to render the judiciary a more appropriate institution 
for dealing with such matters.36

This section makes the case that the courts need to positively engage with 
economic and social rights litigation and that in order to do so, they must 
ensure that not only is the court willing to hear the case, but to respond with an 
appropriate remedy. In order to be in a position to respond to claims in a 
positive and pro-active manner, the courts need to ensure that they have full 
access to all the necessary information to make a useful judgment. Courts

Krishnan, ‘Bread for the Poor: Access to Justice and the Rights of the Needy in India’ (2004] 55 
Hastings Law Journal 789, Sajo, ‘Social Rights as Middle-Class Entitlements in Hungary: The Role 
of the Constitutional Court’ in Gargarella, Domingo and Roux (eds) Courts and Social 
Transformation in New Democracies: An Institutional Voice for the Poor? (Aldershot: Ashgate, 
2006], Galanter, 'Why the ‘‘Haves’’ Come Out Ahead: Speculations on the Limits of Legal Change' 
(1974] 9 Law and Society Review 95 and Grossman, Kritzer and MacAulay, 'Do the "Haves" Still 
Come out Ahead?’ 33 Law and Society Review 803.
35 See commentary by Fredman in Human Rights Transformed: Positive Duties and Positive Rights 
(Oxford: Oxford University Press, 2008] and Iyer in 'The Supreme Court of India’ in Dickson (ed] 
Judicial Activism in Common Law Supreme Courts (Oxford: Oxford University Press, 2007]
36 Scott and Macklem, 'Constitutional Ropes of Sand or Justiciable Guarantees? Social Rights in 
the New South African Constitution’ (1992] 141 University of Pennsylvania Law Review 1, 24
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within the adversarial system do not generally engage in a fact finding exercise, 

although his is much more common in the inquisitorial court systems.37

Despite the limitations of the adversarial court system, there are measures that 

the court can take to ensure they are fully informed and advised of all the 

relevant information. The primary source for ensuring the court has sufficient 

information to make a full judgment rests on the parties and this can be 

especially onerous for poorer litigants making economic and social rights 

claims. Through this process arguments will be made by lawyers seeking to 

make their interpretation of how best to realise economic and social rights 

sufficiently to convince the court; the case is argued and expert evidence 

adduced by both sides in support of their arguments. As Nolan points out, 

courts are very unlikely to interfere with financial and policy decisions of the 

executive unless there is compelling evidence of the constitutional requirement 

to act.38 However, there is also a duty on the court to ensure that where 

evidence of a rights violation is presented that the burden of proof is on the 

state to present all necessary evidence and to demonstrate that the interference 

with that right is justifiable. In making this judgement the courts must bear in 

mind the entirety of the legal and political framework, the ability of the 

applicants to participate in the decision-making processes concerning the law 

or policy and the severity of the interference with their rights in light of the 

general principles of progressive realisation and maximising available 

resources.

The courts’ ability to respond in a positive way to a social rights claim is relative 

to, and in a reciprocal relationship with, the nature and quality of the claims 

brought before it. A court cannot have any social transformational impact 

where there is an insufficient quantity of claims or where those claims that are 

raised are spurious or lacking legal rigour. Similarly, individuals and groups

37 See Renke, 'Litigation and the Adversarial System’ in Public Legal Education: A Guide to 
Canadian Law available at
http://www.law.ualberta.ca/research/courts/adversarv svstem.htm.
38 Nolan, Children's Socio-Economic Rights, Democracy and the Courts (Oxford: Hart, 2011)
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will be unlikely to advance their social rights claims through the courts where 
similar claims have met with an unreceptive judiciary. The calibre of legal 
argument before the courts is essential to their ability to respond in a positive 
manner. Where claims are poorly argued or have an unsound legal foundation, 
the courts are unlikely to be open to social rights claims.39 The legal basis for 
social rights is an important factor in courts' responsiveness and where these 
rights are explicitly recognised as justiciable within the legal system, the higher 
the probability of the courts being receptive to such claims.40 While it is evident 
that where a wide range of rights incorporated into the national legal system, 
this allows for litigation to be more effectively used for social change, this is not 
definitive and is often based more on the ideological preference of the court 
rather than the nature of the rights claim.41

Where the court feels that further evidence is necessary or desirable in their 
decision making process, they can make use of procedures to ensure that 
persons with expertise, but not party to the litigation, can contribute to the 
adjudicative process through the amicus curiae process. The possibility of 
permitting third party interventions and how these contributions can be made 
in court proceedings depend on the domestic legal system.42 This provides the 
court with expert evidence by persons or groups not directly engaged with the 
litigation itself, which can be invaluable to the court in its consideration of the

39 Gloppen, ‘Courts and Social Transformation: An Analytical Framework’ in Gargarella, 
Domingo and Roux (edsj Courts and Social Transformation in New Democracies: An Institutional 
Voice for the Poor? (Aldershot: Ashgate, 2006)
40 The nature of the legalisation of human rights has been such that the limitations in the 
wording when rights are drafted and delineated in national legal systems and on an 
international level determine their scope and application. The 'bounded' nature of legal rights 
was one of the three 'constraints’ highlighted by Rosenberg to add weight to his argument that 
the courts are not institutionally well suited to realising social change.
41 The Indian Supreme Court is often cited in this regard, but it is not the only court to use 
imaginative judicial reasoning and an expansive interpretation of rights with a view to 
achieving social change. The US Supreme Court in 1965 included the right to privacy within the 
scope of the rights already protected in the Constitution despite the lack of any specific 
reference to it [Griswold v. Connecticut (1965) 381 US 479). See Gargarella, ‘Theories of 
Democracy, the Judiciary and Social Rights’ in Gargarella, Domingo and Roux (eds) Courts and 
Social Transformation in New Democracies: An Institutional Voice for the Poor? (Aldershot: 
Ashgate, 2006) and Epp, The Rights Revolution: Lawyers Activists, and Supreme Courts in 
Comparative Perspective (London: University of Chicago Press, 1998).
42 For example, in South Africa and the US the rules concerning amicus curiae are set out in rules 
of the court, whereas in Australia and England and Wales access to the court by third party 
interveners has been established by case law.
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facts, arguments presented by both sides and the evidence. In India the courts 
have gone further and have transformed the way the adversarial system 
operates by creating a system of court appointed commissions of enquiry.43 

This was a stark departure from the former adversarial approach, but has 
become an integral part of the adjudicative process of the Indian courts; 'The 
practice of appointing socio-legal commissions of inquiry for the purpose of 
gathering relevant material in public interest litigation has now been 
institutionalized’.44 The purpose of these commissions of enquiry is to lift the 
cost and resource burden of fact finding off poor applicants and to present the 
court with independent evidence of economic and social rights violations and 
how these violations impact on the lives of the persons concerned. These fact 
finding missions can also investigate what measures are being implemented by 
the state to remedy the breach of economic and social rights and comment on 
the appropriateness and effectiveness of those measures.

The ability of a court to be an effective guardian of economic and social rights 
requires them to be open to the idea of economic and social rights litigation and 
their role as a transformative institution. Where the legal culture is 
conservative and the prevalent ideological understanding of the relationship 
between law and politics within the judiciary and the state in general is one of 
deference to the executive, then the role of courts as agents of social change will 
be limited. On the other hand, where courts accept that economic and social 
rights claims fall properly within their jurisdiction, they will be more sensitive 
to their role as agents for change. The judiciary need to be aware of the 
situation of the litigants before them. Where the courts and judiciary are 
institutionally unaware of the impact of poverty and marginalisation on the 
lives of the litigants and how this can be impacted upon by substantive

43 See the Agra Protective Home case which although unreported is commented on in Baxi, 
'Taking Suffering Seriously: Social Action Litigation in the Supreme Court of India’ (1982) 29 
Review of the International Committee of Jurists 37 and Bandhua Mutki Morcha v Union of India 
(1984) AIR 802
44 Bhagwati, 'Judicial Activism And Public Interest Litigation’ (1985) 23 Columbia Journal of 
Transnational Law 561, 575 and see also Desai and Muralidhar, 'Public Interest Litigation: 
Potential and Problems’ in Kirpal, Desai, Subramanium, Dhavan and Ramachandran (eds) 
Supreme But Not Infallible (Oxford University Press, 2000) 159-192
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economic and social rights claims, their ability to respond will be limited. This 
can be remedied through the system of legal education, the availability of 
training and awareness-raising on social rights, which can help sensitise judges 
individually and collectively to social transformation concerns.45

The courts are generally conservative bodies, relying on a self-referential 
system of previous decisions and judgments rather than seeking to innovate. 
However the courts also have the potential to have a radical and lasting impact 
on the application and scope of law, policy and practice. Courts have a long 
history of asserting new and innovative doctrines when dealing with difficult 
cases. Courts have discovered and delineated unenumerated rights within a 
written constitution.46 It was judicial innovation in England that introduced 
the court as a protector of the individual against the arbitrary use state power.47 

Courts have similarly asserted the power to act as protectors of the constitution 
in the US and in Israel, a role that has been successful in ensuring that law
makers and political institutions do not exceed their powers and which has 
been so successful that other states have explicitly empowered courts with this 
function.48 Courts have similarly sought to make themselves more accessible by 
establishing flexible mechanisms for invoking their supervisory capacity.49 

Courts generally work in an incrementalist manner, adding slowly to the 
established body of law in a piecemeal way. But this does not stop them from 
responding to hard cases in inventive ways. While the idea of strong judicial 
oversight of the constitution originates in the US, it has been used and 
elaborated on and moderated as the model for subsequent constitutional 
orders, who view judicial review of constitutional principles as integral to 
ensuring the protection of key doctrines and values of the state against the 
excesses of the political institutions of the state.

45 Gloppen, 'Courts and Social Transformation: An Analytical Framework’ in Gargarella, 
Domingo and Roux (eds) Courts and Social Transformation in New Democracies: An Institutional 
Voice for the Poor? (Aldershot: Ashgate, 2006)
46 See, for example, the Irish case of Ryan v Attorney General [1965] 1R 294
47 Entick v Carrington [1765] 95 ER 807
48 See the US case of Marbury v Madison (1803) 5 U.S. 137 or the Israeli case of CA 6821/93 
United Mizrahi Bank Ltd. v Migdal Collective Village, 49 (4) PD 221 [1995]
49 Peoples Union for Democratic Rights v Union of India [1982] AIR 1473 (SC) (Also referred to as 
the Asiad case)
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4. Measuring Implementation of Economic and Social Rights
It is well acknowledged that the causal link between a particular court decision, 

or even series of decisions, and eventual social change is extremely difficult to 

prove. In order to establish the causal link between a given decision and a 

policy change, Rosenberg, a sceptic about the court’s role, suggests that a three 

stage measure of causality which must be evidenced in order to ascribe change 

to the court ruling.50 In the first instance political agents of the state, who 

introduce policies or legislation in compliance with the court order, must 

explicitly refer back to that order, and hence unequivocally assert the relevance 

of the litigation process in their decision-making process. Where such an overt 

connection is not evident, it can be attributed to the policy-maker if their 

actions and statements changed dramatically in conformity with the court 

order. However such ascription of motive should not be made in a vacuum and 

it is necessary to examine other political, economic and social factors and 

explanations which may have influenced such a change in policy. In his analysis 

of the impact of US Supreme Court decisions on social change, he is highly 

sceptical of the courts' influence as an agent for change viewing it an inefficient 

and ineffective agent for change.

Rosenberg’s critique of the potential of litigation as a means of social reform is 

not without its critics, and it has been suggested that 'the Court’s power rests 

not so much in its power to command, as in its power to persuade ... the Court’s 

effectiveness must be measured largely by its ability to convince others that its 

decisions are just and prudent’.51 The idea of judicial influence of other 

branches of government is fundamental to theories of institutional dialogue, 

where the courts attempt to achieve social change through engaging in an

50 Rosenberg, The Hollow Hope: Can Courts Bring About Social Change? (Chicago: University of 
Chicago Press, 1993], 107-110
51 Schultz and Gottlieb, 'Legal Functionalism and Social Change: A Reassessment of Rosenberg's 
The Hollow Hope: Can Courts Bring About Social Change?' (1996) 12 Journal of Law and Politics 
63,82
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interaction with the executive and legislature.52 Epstein, Knight and Shvetsova 
have argued that no matter what the decision of a court, it is for the government 
to decide how to respond to that decision, which creates a situation whereby 
the decision making power of the court is inevitably mitigated by the political 
atmosphere in which that decision is made.53 This institutional dialogue may be 
viewed as a positive reinforcement of democratic principles or a negative 
interference with the power of the elected bodies of the state depending on the 
authority of the court and its relationship with the elected institutions of the 
state.54 Here, the focus is on what courts can do to enhance democracy and to 
assert themselves as positive institutions for social change.

To be able to measure compliance, we need to understand the nature of 
obligations which attach to economic and social rights. Implementation is the 
'process by which standards are made effective in the actions and decisions of 
those to whom they apply' and the success is determined by ‘whether the 
human rights standards are accepted as authoritative by national institutions 
and officials in such a manner that their practical actions and decisions are in 
compliance with them’.55 Human rights instruments and domestic laws and 
constitutions generally place the obligations on public bodies to give effect to

52 See the discussion of the Indian Supreme Court in Scott and Macklem 'Constitutional Ropes of 
Sand or Justiciable Guarantees? Social Rights in a New South African Constitution’ (1992) 141 
University of Pennsylvania Law Review 1, 122ff. The concept of institutional/democratic 
dialogue between the courts and political institutions of the state has also been the subject of 
much discussion in relation to the Canadian Charter of Rights. See, for example, Roach, 
'Constitutional, Remedial and International Dialogues about Rights: The Canadian Experience’ 
(2005) 40 Texas International Law Journal 537 and Tremblay, 'The Legitimacy of Judicial 
Review: The Limits of Dialogue Between Courts and Legislatures' (2005) 3 International Journal 
of Constitutional Law 617.
53 Epstein, Knight and Shvetsova, ‘The Role of Constitutional Courts in the Establishment and 
Maintenance of Democratic Systems of Government’ (2001) 35 Law and Society Review 117
54 In relation to the Canadian system where institutional dialogue is established in the Charter 
of Rights see Hogg and Bushell, "The Charter Dialogue Between Courts and Legislatures: (Or 
Perhaps The Charter Of Rights Isn't Such A Bad Thing After All)" (1997) 35 Osgoode Hall Law 
Journal 75 and Roach, The Supreme Court on Trial: Judicial Activism or Democratic Dialogue 
(Toronto: Irwin Law, 2001)
55 Galligan and Sandler, ‘Implementing Human Rights' in Halliday and Schmidt (eds) Human 
Rights Bought Home: Socio-Legal Perspectives on Human Rights in the National Context (Oxford: 
Hart Publishing, 2004), 29
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human rights principles through law and policy.56 The false dichotomy between 
positive and negative obligations has already been thoroughly dismissed as an 
unhelpful framework for understanding the duties which flow from human 
rights, but the tripartite typology of respect, protect and fulfil which has been 
promoted by the ESCR Committee and is now well established in regional and 
domestic legal orders. It provides a useful mechanism for understanding 
human rights obligations and has been explored in the previous chapter.

In terms of measuring compliance, the most complex obligation to measure is 
the obligation to fulfil, and would merit some closer examination here. What 
constitutes adequate provision of the positive obligation to fulfil can be a very 
difficult issue. This can be clearly seen in relation to the right to water using the 
measurements of compliance for the Millennium Development Goals (as 
discussed in the previous chapter) and the Human Development Report. 
Neither mechanism maps onto the scope and content of the right to water and 
their framing of access to water is overly simplistic making it unhelpful to guide 
us in our understanding of the core content right to water.57 Indicators used for 
measuring compliance with economic and social rights are not human rights 
indicators per se, but are derived from other indices such as the Human 
Development Report. This can be problematic as these indicators, while useful 
to demonstrate broader development progress (which does correlate with 
greater assurance of economic and social rights), do not necessarily correspond 
to content of the right itself.

There is disagreement in the literature about the accuracy of information 
concerning human rights compliance from authoritarian regimes, where 
reliable information about non-compliance civil and political rights can be 
difficult to ascertain. While discussing indicators in relation to civil and political

56 There are also horizontal rights duties which can be created by law (eg non-discrimination in 
employment), but in international human rights law it is generally the state who is obligated to 
give effect to these obligations through domestic regulation.
57 The Millennium development Goals refer to 'improved’ water and sanitation and the Human 
Development Report uses a binary indicator concerning access to water (1 or 0) which does not 
interrogate anything more than whether a person has access to 20 litres of water per day. 
Neither corresponds to the complex analysis normative content of the human right to water.
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rights have a much longer history of use, Goldstein has suggested that statistics 
'clearly far more available and reliable in some areas of social and economic 
rights than in political, civil and personal security rights’.58 This assumption 
seems to be based on the difficulty on obtaining data regarding the actions of 
repressive regimes in relation to civil and political rights, but it does not 
address how human rights indicators are conceptualised and measured in 
relation to the full catalogue of human rights generally and, particularly, the 
lack of rights specific data collection particularly for economic and social 
rights.59

The nature of aggregation of statistics, where indicators are weighted 
differently, gives the impression of a neutral interpretation of the data, while in 
fact hiding underlying value-judgments about the relative values of particular 
statistics.60 The problems with statistical data collection regarding human 
rights standards are no different to those which are faced by social scientists 
generally working with quantitative data in general. In order for the data to 
help us understand human rights compliance by states in a more general way, 
there needs to be a clear delineation of the methods and methodology for 
arriving at the indicators and how the information collected is correlated. 
Despite their flaws, however, human rights indicators are ‘useful for mapping 
human rights developments in the world, examining plausible explanations for

58 Goldstein, 'The Limitations of Using Quantitative Data in Studying Human Rights Abuses’ in 
jabine and Claude [eds) Human Rights and Statistics: Getting the Record Straight (Philadelphia: 
University of Pennsylvania Press, 1992], 43
59 For example, it has been suggested that the Physical Quality of Life Index (PQLI) is a good 
measure of economic and social rights compliance despite it not referring to human rights 
standards. The PQLI is measured through literacy, infant mortality and life expectancy levels. 
See Green, 'What We Talk About When We Talk About Indicators: Current Approaches to 
Human Rights Measurement' (2001] 23 Human Rights Quarterly 1062. This clearly does not 
correspond to the content of economic and social rights, although there is a correlation between 
the two; where there is a higher the level of economic and social rights compliance, the levels of 
literacy (right to education] will rise, infant mortality (right to food, right to water right to 
health and right to an adequate standard of living] will fall and life expectancy (right to food, 
right to water right to health, right to an adequate standard of living, right to work and right to a 
living wage] will be greater.
60 Bollen, 'Political Rights and Political Liberties in Nations: An Evaluation of Human Rights 
Measures, 1950-1984' in Jabine and Claude (eds] Human Rights and Statistics: Getting the 
Record Straight (Philadelphia: University of Pennsylvania Press, 1992] and Lopez and Stohl, 
'Problems of Concept and Measurement in the Study of Human Rights' Human Rights and 
Statistics: Getting the Record Straight (Philadelphia: University of Pennsylvania Press, 1992]
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the continued global variation in their protection and providing policy solutions 
for improving that protection in the future’.61 They give an overview of 
outcomes which can help delineate an understanding of how economic and 
social rights might potentially be relevant within that context. Macro indicators 
of compliance like the Millennium Development Goals and the Human 
Development Report take broad statistical approaches to measuring defined 
outcomes across a state and can gloss over the individual experience of 
deprivation of certain right and the attendant implications for their wellbeing 
and dignity. As with most research of this nature, the most reliable information 
is to be obtained through in-depth, context-specific studies.62

In order to achieve an internalisation of human rights standards, the first step is 
to use practical, external, methods of ensuring implementation and that these 
standards become normalised and incorporated into all aspects of government 
action. The normalisation of human rights standards should also then extend 
beyond state action to inform the fabric of social relations more generally. This 
normalisation should then inform the debate of how resources are distributed 
within the state both in political and legal fora. Within states there can be clear 
disparities across the population in relation to relative wealth and poverty and 
in order to interrogate the potential human rights compliance of the state in 
relation to those rights it is necessary to engage in human rights specific 
investigations. One such example is human rights budget analysis which 
focuses directly on the consideration of human rights standards in the 
distribution of state resources.63

61 Landman, 'Measuring Human Rights: Principle, Practice, and Policy’ (2004) 26 Human Rights 
Quarterly 906, 917
62 Raworth, 'Measuring Human Rights’ (2001) 15 Ethics and International Affairs 111
63 See for example the QUB Budget Analysis Project which used an economic and social rights
framework to analyse budgeting for housing provision in Northern Ireland. This project clearly 
delineated its analysis through human rights indicators and demonstrated the need for greater 
consideration of the human rights implications for housing policy (see Budgeting for Social 
Housing in Northern Ireland: A Human Rights Analysis (2010) QUB School of Law, Belfast 
available at
http://www.qub.ac.uk/schools/SchoolofLaw/Research/HumanRightsCentre/ResearchProiects
/BudgetAnalvsis/Documents/filestore/Filetoupload.l98690.en.pdn

157



This process of internalisation of human rights within the governance of the 
state is not automatic even when the legal principles have been signed into law 
but requires a concerted effort by government to ensure that it happens. It is 
argued here, that where government fails to do this, it is up to the judiciary to 
remind them of their human rights obligations. One of the most virulent 
criticisms of human rights law is that despite the proliferation of standards, the 
actual situation of individuals and groups is not any better. It is for this reason 
that measuring what constitutes compliance with human rights standards is 
fraught with difficulties. Lawyers and academic commentators have become 
much more self-aware about the role of law in assuring human rights 
compliance, especially in relation to economic and social rights provision. 
There is an understanding that courts are not necessarily a solution to non- 
compliance with human rights standards, but that despite the court’s 
institutionally limited role, assuring economic and social rights is not beyond 
the scope of their powers or practical enforceability.64

When measuring human rights compliance through indicators, much of the 
focus has been on an international comparative standardised mechanism. 
There has been much less of a focus on compliance at a national level, although 
as the number of national human rights institutions has increased, there is an 
increasing awareness of the value of using indicators to measure the human 
rights compliance of government action. These bodies have had differential 
impacts depending on the domestic context within which they operate, but they 
have demonstrated a clear role in holding domestic actors to account for levels 
of human rights compliance. Depending on their context and modus operandi 
they can do this in a number of ways, through individual investigations or 
enquiries, examining the human rights compliance of law and policy and 
through issuing research reports on particular rights issues.65 National human

64 See the tentative conclusions of Nolan in Children’s Socio-Economic Rights, Democracy and the 
Courts (Oxford: Hart, 2011) and also Fredman, Human Rights Transformed: Positive Rights and 
Positive Duties (Oxford, Oxford University Press, 2008).
65 See International Council on Human Rights Policy, Assessing the Effectiveness of National
Human Rights Institutions, (Versiox: ICHRP, 2005) (available at
http://www.ohchr.org/Documents/Publications/NHRlen.pdfl and International Council on
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rights institutions have a particularly important function in ensuring that 
human rights protection remains at the core of all state action.

The development of human rights indicators is the product of a move which 
began in the 1960s to measure social indicators in order to justify policy 
changes within states.66 Similarly in the 1980s the US government developed 
indicators in an attempt to assist in decisions regarding its international aid 
programme.67 While the US indicators are a useful means of gauging 
international human rights compliance, the objective nature of this 
measurement exercise has been questioned as the 'human rights indicators’ 
used in by US were structured around an underlying assumption that ‘friendly’ 
states were ranked higher than ‘unfriendly’ states despite the actual human 
rights situations in the states in question.68 Despite the increasing number of 
indices and for measuring human rights compliance, there is continued 
scepticism, shared by the author, about their reliability and accuracy, not least 
because of who is doing the measuring and for what purpose.69

5. The Courts and Social Change: Understanding the Institutional 

Challenges

The use of litigation based measures of human rights performance by the state 
offers one mechanism for more detailed qualitative understanding of economic 
and social rights compliance within the context of litigation. The classic

Human Rights Policy, Performance & Legitimacy: National human rights institutions (Geneva: 
ICHRP, 2000) (available at http://www.ichrp.org/en/proiect.s/102'l
66 Barsh, 'Measuring Human Rights: Problems of Methodology and Purpose' (1993) 15 Human 
Rights Quarterly 87
67 Greer, The European Convention on Human Rights: Achievements, Problems and Prospects 
(Cambridge: Cambridge University Press, 2006).
68 Barsh, 'Measuring Human Rights: Problems of Methodology and Purpose' (1993) 15 Human 
Rights Quarterly 87
69 Goldstein, 'The Limitations of Using Quantitative Data in Studying Human Rights Abuses’ in 
Jabine and Claude (eds) Human Rights and Statistics: Getting the Record Straight (Philadelphia: 
University of Pennsylvania Press, 1992). For a list of indicators and their relevance for human 
rights measurement see Green, 'What We Talk About When We Talk About Indicators: Current 
Approaches to Human Rights Measurement’ (2001) 23 Human Rights Quarterly 1062. This can 
be clearly seen in relation to the right to water using the Millennium Development Goals and the 
Human Development Report are insufficient for measuring the compliance with the core 
content of the right to water and has no impact at all on our understanding of the substantiation 
of the right to water beyond the minimum core.
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argument against the role of the courts in litigation of rights issues makes the 
case that they are ill-suited to resolving disputes on rights as this is an area that 
might be the subject of reasonable disagreement within the population.70 

Similarly, it has been argued that the most effective way to give effect to 
economic and social rights is through the political processes of the state and the 
legalisation process is the least effective way to give effect to economic and 
social rights.71 The courts are a locus for the resolution of private disputes, not 
as political institutions of the state. The courts do, however, have a public 
constitutional role. It is argued here that rights are inherently political. They 
are a recognition of a moral and legal framework within which all state actors, 
including the courts, must operate. Judges are not engaging in a deliberately 
political agenda to hinder the political institutions of the state, but instead are 
empowered to protect the individual against excesses of the state action and to 
remind the political institutions of the state of their constitutional and other 
obligations.

Courts are under an institutional obligation to respond to cases and they have 
considerable expertise in addressing the multitude of legal arguments which 
are made. While some argue that judges should avoid those issues which they 
will not be able to deal with effectively due to a lack of specific expertise,72 the 
courts have demonstrated a capacity to address complex matters in a range of 
areas, and there is no reason to presume that economic and social rights are 
beyond the scope of their powers. Courts have acted as a check executive 
power in many democratic states on long standing principles of judicial review. 
The judiciary are well placed to decide on an understanding of the positive 
values, such as human rights compliance, inherent within the legal order. 
Courts consistently have demonstrated a desire to protect the weaker and more 
vulnerable party against the excesses of the powerful in both private and public

70 See particularly the position of Waldron, Law and Disagreement and discussion by Wesson, 
'Disagreement and the Constitutionalisation of Social Rights’, Human Rights Law Review (2012)
71 Gearty, 'Against Judicial Enforcement' in Gearty and Mantouvalou, Debating Social Rights 
(Oxford: Hart, 2011)
72 Horowitz, The Courts and Social Policy (Washington DC: Brookings Institutional Press, 1977)
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law, and it is this same function which should be extended to ensuring 
compliance with economic and social rights.

a. Remedies

For courts to be positive agents of social change, they also need to ensure that 
any order made is appropriate for the claim and litigants before them. The 
willingness of the judiciary to hear social rights claims does not necessarily 
imply that they are well suited to dealing with them. Gloppen underlines the 
importance of the courts being institutionally capable of finding an appropriate 
remedy for social rights violations so that they may be a useful mechanism for 
realising social change.73 The remedial options available to the courts range 
from declaratory orders, asserting the content of the particular right in question 
without devising the particular means to resolve it, to the exercise of a 
supervisory jurisdiction, in which the courts oversee the implementation of a 
policy change to remedy the violation.

The remedies available to a given court will depend on the nature of legal 
system, the legal basis for their powers and their ability to devise creative 
solutions to problems before them. The use of mandatory orders can ensure 
that applicants have access to an immediate remedy to their claim. The right to 
food litigation in India is a good example of how a number of smaller actions 
with mandatory interim orders can have a positive impact on a wider policy.74 

One of the reservations about these orders is that they can also skew nature of 
spending within the budget of a state. In Colombia, the use of tutela actions on 
the right to health to allow for individuals to access particular treatments has 
become so common that it has provoked some to suggest that it has had a 
detrimental effect on the whole health budget, affecting the government's

73 Gloppen, 'Courts and Social Transformation: An Analytical Framework’ in Gargarella, 
Domingo and Roux (eds) Courts and Social Transformation in New Democracies: An Institutional 
Voice for the Poor? (Aldershot: Ashgate, 2006)
74 See Pillay, 'Reinventing reasonableness: the adjudication of social and economic rights in 
South Africa, India and the United Kingdom’ (PhD Thesis, University College London, 2011)
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ability to vindicate the right to health more generally within the state.75 This 
highlights the need for courts to be focussed on the wider implications of any 
decisions they make.

i. Interim Supervision
The courts can be innovative in their response to economic and social rights 
claims to ensure that they are addressed in a timely fashion and with due 
consideration of their transformative duty. In South Africa the need for 
innovative remedies from the Constitutional Court led to some more unusual 
mechanisms for the implementation of orders. While the Court has been 
reticent to issue supervisory orders76 and particularly in relation to economic 
and social rights litigation, in the case of the Occupiers of 51 Olivia Road, it uses a 
technique which is akin to interim supervision.77 This case related to a 
proposed eviction of a number of families occupying two inner-city buildings by 
the City of Johannesburg. The Constitutional Court issued an interim order two 
days after hearing the leave to appeal and that order directed 'meaningful 
engagement’ between the municipality and the occupiers in order to 'resolve 
the differences and difficulties aired in this application’.78

In this case the Constitutional Court emphasised the need for not just 
substantive, but procedural aspects of justice to be addressed, and the necessity 
for meaningful engagement with the occupiers by the City. It further stressed 
the benefit for both the City and the occupiers in such an engagement. Both 
parties should engage in the process in good faith and the municipality should

75 See Yepes, 'Should Courts Enforce Social Rights? The Experience of the Colombia 
Constitutional Court’ in Coomans [ed], Justiciability of Economic and Social Rights: Experiences 
from Domestic Systems (Antwerp: Intersentia, 2006)
76 Structural interdicts (supervisory orders) are one way of ensuring proper supervision of 
implementation of economic and social rights and ensuring that courts take their 
transformative obligations seriously. See Roux, 'Legitimating Transformation: Political 
Resource Allocation in the South African Constitutional Court’ in Gloppen, Gargarella and Skaar 
(eds) Democratization and the Judiciary: The Accountability Function of Courts in New 
Democracies (London: Frank Cass Publishers, 2004)
77 Occupiers of 51 Olivia Road, Berea Township and 197 Main Street, Johannesburg v City of 
Johannesburg [2008] ZACC 1
78 Provisions of the interim order repeated in the judgment, Occupiers of 51 Olivia Road, Berea 
Township and 197 Main Street, Johannesburg v City of Johannesburg [2008] ZACC 1, paragraph 5
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be sensitive when dealing with poor, vulnerable and illiterate people in order to 
give effect to its constitutional duties. The Court emphasised the participatory 
nature of the decision making process and demonstrated the need for 
meaningful interaction with the persons most affected that decision. The 
eventual agreement reached between the occupiers and the City of 
Johannesburg was approved by the Court and there was no need for evictions. 
The consultation with the occupiers was on-going at the time of the judgment 
with a view to finding a mutually agreeable permanent solution.

This case demonstrates that where there is enough goodwill even the most 
intractable disputes can be resolved and the court has the potential to facilitate 
that process through innovation in its processes and procedures. The Court 
praised the City for its change in attitude from wilful non-consultation to 
meaningful engagement, creating a positive environment for the realisation of 
the economic and social rights of the litigants without descending into an 
adversarial process. Moreover the nature of the order meant that both the City 
and the occupiers had ownership over the resolution of the dispute. This case 
demonstrates that addressing their human rights obligations the court can lead 
from a position of restraint and place the emphasis back on the state actor to 
proceed from a rights based perspective;

By forcing government officials to pay attention to section 26 on a 
consistent basis, even absent existing litigation, and also by recognizing 
civil society's constitutional role in advocating for housing policy 
development, engagement may represent a powerful and innovative 
mechanism for enforcing socioeconomic rights.79 

The use of interim injunctions to require engagement between the occupiers
and the municipality in this case opens up a new avenue of economic and social 
rights jurisprudence.

The interim injunction changes the nature of the engagement process and 
allows the Court to employ a supervisory role without having to issue a 
structural interdict. It also creates a natural period of consultation, which

79 Ray, ‘Occupiers of 51 Olivia Road v City of Johannesburg: Enforcing the Right to Adequate 
Housing though "Engagement"’ (2008J 8 Human Rights Law Review 703
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requires adequate engagement before the hearing takes place. If at that point 
the engagement by both parties in the consultation is insufficient, the Court can 
consider the willingness to engage in the consultation process before hearing 
the case in the normal way. This case demonstrates that the best solution for 
economic and social rights disputes can often be arrived at through meaningful 
negotiation and consideration of all the issues and sometimes the court's role is 
to facilitate a novel approach.

ii. Politicisation and Structural Remedies 
The need to adapt solutions to the circumstances of individual cases extends 
also to mechanisms adopted in gathering of evidence where the persons or 
groups raising the social rights claims lack the resources and capacity to 
research the scale systematic violation of their rights. In these circumstances 
courts may consider appointing experts or commissions of enquiry or look to 
possible solutions adopted by courts in other jurisdictions.80 In order for the 
judiciary to actively promote social transformation through their decisions they 
should take an authoritative role in the development of legal solutions to 
problems and ensure institutional independence from the political and 
administrative organs of the state. Courts can find themselves in a difficult 
position when they are treading into 'political' issues, but this does not mean 
that they are institutionally constrained from addressing such claims. In fact, 
any suggestion that the courts are apolitical is to misunderstand the role of 
constitutional adjudication, which will have inevitable consequences for 
political actors, as any decision which impacts on a constitutional issue will 
have ramifications beyond the parties and will affect political and other state 
and non-state actors.81

While the Indian courts have made extensive use of structural orders some have 
argued that this has trampled on the proper role of the executive without a clear

80 See above for discussion of the Indian context.
81 See comments by De Londras in Nolan, Children's Socio-Economic Rights, Democracy and the 
Courts (Oxford: Hart, 2011), 203
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mandate or consistent rationale.82 Where courts are faced with polycentric 
decisions they must take care to ensure any decision does not adversely impact 
other persons and groups, a task of balancing interests which generally falls 
within the scope of the executive.83 Notwithstanding this concern, the 
polycentric argument cannot be used as an excuse for courts to abdicate their 
responsibility for ensuring that economic and social rights are protected by the 
state;

The problems of polycentricity must clearly act as important constraints 
upon the adjudication process, particularly when the dispute has 
distributional consequences. But polycentricity cannot be elevated to a 
jurisprudential mantra, the articulation of which serves, without further 
analysis, to render courts impotent to enforce legal duties which have 
unpredictable consequences.84

Where courts are perceived to have stepped too far ahead of the political 
agenda for change, this can lead to a backlash of resistance from other branches 
of government and even to suggestions of judicial and court reform.85 However 
as the Occupiers of 51 Olivia Road case demonstrates the court can use 
supervision in novel ways to ensure that it leaves sufficient space for policy 
decisions to be made by the political institutions of the state without sacrificing 
economic and social rights.

82 See Shankar and Mehta 'Courts and Socioeconomic rights in India’ in Gauri and Brink (eds) 
Courting Social Justice: Judicial Enforcement of Social and Economic Rights in the Developing 
World (New York: Cambridge University Press, 2008) and Muralidhar 'Economic, Social and 
Cultural Rights: an Indian Response to the Justiciability Debate' in Ghai and Cottrell (edsj 
Economic, Social and Cultural Rights in Practice: The Role of Judges in Implementing Economic, 
Social and Cultural Rights (London: Interights, 2004)
83 For a discussion on the role of the courts in this regard see Fuller, 'The Forms and Limits of 
Adjudication’ (1978) 92 Harvard Law Review 353 and the critique of Fuller’s argument by 
Allison, ‘Fuller’s Analysis of Polycentric Disputes and the Limits of Adjudication’ (1994) 53 
Cambridge Law Journal 367
84 Rail Commuter Action Group v Transnet Limited (2005) 2 SA 359 (CC). For more on 
polycentricity in the South African context see Liebenberg, 'The interpretation of Socio- 
Economic Rights’ in Chaskalson, Kentridge, Klaaren, Marcus, Spitz and Woolman (eds), 
Constitutional Law of South Africa (Cape Town: Juta, 2005)
85 In Colombia constitutional amendment to limit the powers of the courts has increasingly 
become a subject of political consideration where the Constitutional Court is perceived as 
overstepping its legitimate mandate into the political domain. See Gargarella, Domingo and 
Roux, 'Courts, Rights and Social Transformation: Concluding Reflections' in Gargarella, Domingo 
and Roux (eds) Courts and Social Transformation in New Democracies: An Institutional Voice for 
the Poor? (Aldershot: Ashgate, 2006)
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The interim supervisory approach adopted by the South African Constitutional 
Court can similarly be applied to the supervisory order, which, as Liebenberg 
identifies, ‘enables complex problems involving multiple actors, institutions and 
processes to be addressed through an incremental process of mutual dialogue 
and experiential learning’.86 One such example would be where the court 
makes an order for the executive to revise their policy in light of its judgment on 
the economic and social rights considerations within a certain timeframe, or 
when the court makes an order requiring further evidence from the 
government or other bodies as to why the current policy is the best way to 
realise economic and social rights in light of the competing interests in the case. 
This permits more integration of polycentric concerns and offers the elected 
institutions more involvement in the decision making process, rather than it 
being a court-centric process.

[T]he process of constitutional interpretation that actually occurs does 
not set electorally accountable (and thus legitimate) government against 
unaccountable (and thus illegitimate) courts. Rather the everyday 
process of constitutional interpretation integrates all three branches of 
government: executive, legislative and judicial.87 

It also offers greater potential for compliance with the decision, as all
stakeholders will have ownership over the outcome.

In order for the courts to be accessible to poor and marginalised litigants, they 
need to address the hidden and more obvious impediments. While the courts in 
some jurisdictions have taken an open and more creative approach to access, 
others have been more reticent, but it is clear that there are a range of options 
available to courts to address accessibility issues. It is incumbent on courts to 
take action to ensure that they are not viewed as remote institutions, are able to 
address structural barriers to access and to become a guardian of the interests 
of poor and marginalised applicants. Similarly in terms of the response of the 
courts, it is imperative that they engage in a substantive review of the entire 
factual situation. Where there is insufficient information before the court, they

86 Liebenberg, Socio-Economic Rights: Adjudication under a Transformative Constitution (Cape 
Town: Juta, 2010), 436
87 Friedman, 'Dialogue and Judicial Review’ (1993) 91 Michigan Law Review 577, 580
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have the means to address this situation, either by requesting more information 
from the parties or by engaging in or establishing enquiries on the facts. The 
ability of the court to respond positively and imaginatively to economic and 
social rights claims before them can have the effect of both improving the lives 
of the applicants, while at the same time diffusing the tension between litigants 
and the state actors. It is clear that this is not always possible,88 but there are 
mechanisms the court can use to mitigate such tensions.

b. Implementation and Social Change

When the court is acting as the arbiter of the constitution, it is not acting 
neutrally, but is, in fact, giving effect to the constitutional principles as filtered 
through the lens of the morals and ethics of its judges and their understanding 
of the proper role of law. This thesis argues that as courts are never (nor can 
they be) neutral, they should positively embrace a progressive agenda which 
advocates for the protection of the weakest in society and contributes to the 
egalitarian principles set out in within domestic constitutions and the 
international human rights treaties to which the state is party. This is where 
the distinction between the two levels of institutional limitation of the court 
becomes particularly significant. A court not only needs to be accessible and 
receptive to claims before it, it also needs to have an external impact. Its 
decisions must have a transformative effect on the lives of the litigants and 
more generally. Even where a court adopts a positive rights focus in its 
analysis, the ability of that court to effect social change through its decisions 
does not necessarily follow. Court decisions are not self-executing and require 
a political and social structure that respects the rule of law and seeks to give 
effect to the order of the court. How the elected institutions respond can have 
serious implications for the transformative potential of the courts.89

88 See for example, the recent response of the South African Minister for Water and 
Environmental Affairs to in the Carolina Water case who has accused the applicants of engaging 
in a ‘war against the state' (Blaine, 'Water Lawsuit is “War Against the State"' Business Day (11th 
July 2012) available at http://www.businessdav.co.za/Articles/Content.aspx?id=l760011
89 See Epstein, Knight and Shvetsova, The Role of Constitutional Courts in the Establishment 
and Maintenance of Democratic Systems of Government’ (2001) 35 Law and Society Review 117 
who make the case that all court decisions are subject to the political will of the public body to 
respond positively. They further argue that where the elected institutions undermine the
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i. Understanding the Limits on the Courts' Transformative Impact 
Successful human rights litigation and positive court decisions do not always 
translate to social change and the impact of such decisions beyond direct 
compliance with a court order is ambiguous. Rosenberg is perhaps the most 
strident sceptic of the courts ability to effect change and in his celebrated 
account of the court’s intuitionally limited character has consistently argued 
against the courts as institutionally capable of being social transformers. As 
Rosenberg claims, '[pjroblems that are unsolvable in the political context can 
rarely be solved by the courts'.90 His position is centred on the premise that the 
inadequacies present in the political order which make effecting social change 
difficult do not disappear when litigation is used as a tool for realising that 
change. However his analysis fails to properly engage with those circumstances 
where the court is merely offering an opportunity for the due consideration of a 
minority voice not often heard within a vibrant political landscape or where the 
court can be an agent for offering a remedy that has been ignored by the 
political institutions of the state. If we understand implementation as being 
more than the direct impact of any court decision and to encompass the indirect 
effects of litigation, then the scope for evaluating the role of the court in social 
transformation becomes more promising.91

The courts are not institutionally well suited to be agents of social 
transformation. They tend, at least in northern states, to be conservative 
incrementalists (a role that has not been so strictly adhered to in the global 
south]. However courts do not have to restrict themselves in this way, and in 
states where the courts have taken a more active role, they have been able to

decisions of the court that this can destabilise the court as an effective protector of 
constitutional law.
90 Rosenberg, The Hollow Hope: Can Courts Bring About Social Change? (Chicago: University of 
Chicago Press, 1993), 338
91 See discussion in chapter four and also arguments by Rodriguez Garavito (in relation to 
Colombia) available in ESCR-Net, De Justicia and Norwegian Human Rights Centre, Enforcement 
of Economic and Social Rights Judgments: Analytical Report (New York: ESCR-Net, De Justicia and 
Norwegian Human Rights Centre, 2010)
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engage more fully with a transformative agenda.92 Courts are well-suited to 

hearing the individual nature of disputes before them. They are designed to 

respond to individual claims and may feel more comfortable responding to 

economic and social rights where such claims are framed around an individual 

seeking a discrete remedy. For example, in Argentina, the court has more 

success in achieving implementation of individual remedies, but where the 

redress sought has required a more policy level response, that these have not 

always been as successful.93 To have any impact on significant social change, 

court decisions must be part of an integrated process or strategy of social 

reform that extends beyond the courtroom and the judiciary.94

The courts can have a direct and immediate impact on the lives of individuals 

and be instrumental in creating a new social order. Using the example of same- 

sex marriage, where a court decides that the restriction of marriage to opposite- 

sex partners is discriminatory and contrary to the constitution, for example, this 

decision can have a dramatic and immediate impact. If the court orders the 

state to offer marriage to both opposite-sex and same-sex couples with 

immediate effect, this will have direct impact on the lives of individual same-sex 

couples (who are granted the same protections in law as opposite-sex couples). 

The decision of the court opens up marriage to a group of people previously 

excluded has a dramatic transformative impact on society.95 Similarly where a 

court decides to open up access to a particular social benefit to a group of

92 See Langford (ed). Social Rights Jurisprudence: Emerging Trends in International and 
Comparative Law (Cambridge: Cambridge University Press, 2008), Gauri and Brinks, Courting 
Social Justice: Judicial Enforcement of Economic and Social Rights in the Developing World (New 
York: Cambridge, 2008), Coomans (ed), Justiciability of Economic and Social Rights: Experiences 
from Domestic Legal Systems (Antwerp: Intersentia 2006) and Gargarella, Domingo and Roux 
(eds), Courts and Social Transformation in New Democracies: An Institutional Voice for the Poor? 
(Aldershot: Ashgate, 2006)
93 Commentary on Sigal, Morales and Rossi available in available in ESCR-Net, De Justicia and 
Norwegian Human Rights Centre, Enforcement of Economic and Social Rights Judgments: 
Analytical Report (New York: ESCR-Net, De Justicia and Norwegian Human Rights Centre, 2010). 
An observation which is evidenced in chapter four of this thesis in relation to litigation on the 
right to water.
94 This point has been made by various writers in this area, some with a view to reinforcing the 
value of litigation strategies to achieve social change, others to undermine that position. It has 
been suggested that the value given to social action around litigation can be ascribed to an 
ideological difference relating to 'top-down versus bottom-up studies’. For further discussion in 
this regard see McCann 'Reform Litigation on Trial' (1992) 17 Law and Social Inquiry 715.
95 See for example the Californian case In re Marriage Cases (2008) 43 Cal.4th 757
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people previously excluded, this too has an immediate impact.96 These 
advances can, as Rosenberg points out, be short-lived through a lack of political 
and social support, but do demonstrate an incremental approach to social 
change.97

ii. The Role of Social Activism
Rosenberg argued that the social and political influences external to the 
litigation process are themselves more suited to realising social change and, 
therefore, any role for the courts in this regard is redundant. Without the 
political will for change, the court decision can do no more than exist in a 
vacuum.98 This is a compelling argument, but is not a criticism of the Court’s 
role per se but a recognition that social change does not happen in isolation 
from other factors. The courts are not a panacea; merely one avenue by which 
social change can be advanced. Social movements which engage with the 
political system have greater success rates at realising change, whether or not 
they engage in litigation.99 This does not undermine the courts, but serves as a 
reminder of the limited impact of litigation unless there is political will to 
engage with the court's decision. Similarly, where the political will is lacking, 
the court decision can be used by activists and social movements as part of a 
wider strategy of lobbying for social change. In South Africa, the Constitutional 
Court was called to respond to a right to health claim which was the subject of a 
recalcitrant political regime. The case concerned access to a drug that reduced 
the risk of mother to child transmission of the HIV-AIDS, where both the 
President and the Minister for Health were influenced by the AIDS denialism 
movement.100 The Constitutional Court made a mandatory order which

96 See for example the South African case Khosa and Others v Minister of Social Development 
(CCT 13/03) [2004] ZACC 11
97 Such court decisions are not always welcomed by the people, eg in California, the decision to 
open marriage to same-sex couples was well received by supporters of gay marriage, but it did 
not have a lasting impact. In 2008 the people voted for an amendment to their constitution to 
exclude same-sex couples from marriage.
98 See Rosenberg, The Hollow Hope: Can Courts Bring About Social Change? (Chicago: University 
of Chicago Press, 1993)
99 See Centre for Housing Rights and Evictions, Litigating Economic, Social and Cultural Rights: 
Achievements, Challenges and Strategies, (Geneva: COHRE, 2003)
100 See Minister for Health v Treatment Action Campaign and Others [2002] 5 SA 721 (CC) and 
Heywood, 'Preventing Mother-to-Child HIV Transmission in South Africa: Background,
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imposed positive obligations on government and emphasised that 'the 
provision of a single dose of Nevirapine to mother and child where medically 
indicated is a simple, cheap and potentially lifesaving medical intervention’.101

The decision by the campaigners to commence litigation on this issue was 
accompanied by mobilisation, advocacy and public education on HIV and 
related issues.102 The Constitutional Court judgment was, to an extent, 'simply 
the conclusion of a battle that [the Treatment Action Campaign] had already 
won outside the courts, but with the skilful use of the courts as part of a broader 
struggle’.103 It is a salient reminder that 'social and economic rights are only as 
strong as the willingness of civil society to enforce them'.104 The campaign itself 
did not end with the decision of the Constitutional Court and in the aftermath of 
the decision the Treatment Action Campaign took contempt proceedings 
against the Minister for Health in Mpumalanga province for non-compliance 
with the order.105 The role of the Treatment Action Campaign in using the 
litigation as a mechanism for wider mobilisation and awareness of the need for 
availability of anti-retroviral drugs demonstrates that even with court 
supervision of government action, it takes a well organised, resourced and 
strategic campaign to ensure that the court order can be implemented.106

Strategies and Outcomes of the Treatment Action Campaign's case against the Minister of 
Health’ (2003) 19 South African Journal on Human Rights 278
101 Minister for Health v Treatment Action Campaign and Others [2002] 5 SA 721 (CC), paragraph 
73. The Court further recognise the scale of the problem facing the government in relation to 
the AIDS pandemic and the devastation that it was causing to families, communities and the 
state, but it felt that government's policy was unreasonably rigid.
102 Heywood, 'Debunking Conglomo-talk: A Case Study of the Amicus Curiae as an Instrument for 
Advocacy, Investigation and Mobilisation' (2001) 5 Law, Democracy and Development 133
103 Budlender, 'A Paper Dog with Real Teeth’ Mail and Guardian (12th July 2002) 
i°4 Ibid
105 TAC v MECfor Health Mpumalanga Case no 35272/02 referred to in Heywood 'Contempt or 
Compliance? The TAC Case after the Constitutional Court Judgment’ (2003) 4(1) ESR Review 1
106 For further discussion of the benefits and limitations of the Treatment Action Campaign 
litigation and how it used an innovative approach of litigation combined with activism to 
achieve successful outcomes see Murphy, 'The Cost of Human Rights' paper delivered at 
Economic and Social Rights Academic Network - UK and Ireland Workshop: Current Issues in 
Economic and Social Rights Research in UCL (November 2011) and Marcus and Budlender, A 
Strategic Evaluation of Public Interest Litigation in South Africa (The Atlantic Philanthropies, 
2008)
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6. Concluding Comments
This drive for litigation as a tool of effecting change is a result of a legal culture 

that values the courts as the ultimate enforcers of rights, but it can lead to 

accusations that it is a process instigated and maintained by lawyers.107 While 

it is an imperfect system for achieving change, the route of human rights 

litigation remains popular in many jurisdictions. Even where the chances of 

winning a given case are not certain, it is contended that there at least three 

reasons why litigation remains a popular route: encouraging political agitation, 

ensuring public debate on the rights issue, and 'keeping alive the oppressed 

community’s vision of law’; and promoting an ethos of legal struggle.108 The 

increasingly widespread use of social rights litigation has meant that 

comparative studies into its effectiveness in ameliorating the situation of 

marginalised groups are becoming more common, but these studies do not 

always focus on the 'social change' indicator, instead focus on the specific 

impacts on the litigants. This is, undoubtedly, due to the difficulty in measuring 

the direct and indirect impact of litigation in any eventual change in law and 

policy. This thesis does not claim to resolve these issues, but simply to 

highlight the role of litigation in the development and delineation of the right to 

water with a view to impacting social change.

The competing views on the ability of the courts to realise change are stark and 

whether the courts’ promise will always remain elusive is a pertinent one to 

anyone working in the field of economic and social rights. In his analysis of the 

use of litigation in the civil and women's rights movements in the US, Rosenberg 

identifies many of the impediments to the transformative effect of judicial 

decisions and argues for a more measured approach to our study of the

107 On the limits of the juricentric approach to rights based litigation see Gargarella 'Theories of 
Democracy, the Judiciary and Social Rights' in Gargarella, Domingo and Roux (eds), Courts and 
Social Transformation in New Democracies: An Institutional Voice for the Poor? (Aldershot: 
Ashgate, 2006). See also Harlow and Rawlings, Pressure Through Law (London: Routledge, 
1992), 295
108 Lobel, ‘Losers, Fools & Prophets: Justice as Struggle’ (1995) 80 Cornell Law Review 1331, 
1347
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effectiveness of social rights litigation.109 While, his study is specific to the US, 
and not without critique, many of the issues he raises are equally pertinent to 
other jurisdictions.110 Whether courts in other jurisdictions have been more 
successful in realising significant social transformation is not always clear and 
while there is much academic work on the social rights decisions, studies into 
the implementation of such decisions are less common and 'current knowledge 
in this field is too thin and fragmented to provide reliable answers’.* * 111

In an attempt to rectify the information deficit regarding the ability of the courts 
to effect social change through progressive decisions or the courts’ social 
transformation performance, Gloppen has attempted to establish an 
'overarching conceptual tool’ for the analysis and comparison of courts’ 
performances in relation to social change over time and in various 
jurisdictions.112 Social transformation can be defined as 'the altering of 
structured inequalities and power relations in society in ways that reduce the 
weight of morally irrelevant circumstances, such as socio-economic 
status/class, gender, race, religion or sexual orientation'.113 Essentially it is 
concerned with empowering minority and vulnerable groups within society in 
an effort to rebalance the social structures so as to ensure that individuals and 
groups are not excluded or marginalised by the political, social and economic 
processes within the state. Some courts have a deliberately transformative

109 Rosenberg, The Hollow Hope: Can Courts Bring About Social Change? (Chicago: University of 
Chicago Press, 1993)
110 For critiques of Rosenberg’s underlying assumptions, methodology and analysis see Feeley, 
‘Hollow Hopes, Flypaper, and Metaphors' (1992) 17 Law and Social Inquiry 745; McCann 
'Reform Litigation on Trial’ (1992) 17 Law and Social Inquiry 715 and Schultz and Gottlieb, 
'Legal Functionalism and Social Change: A Reassessment of Rosenberg's The Hollow Hope: Can 
Courts Bring About Social Change?' (1996) 12 Journal of Law and Politics 63.
111 Gloppen, 'Courts and Social Transformation: An Analytical Framework’ in Gargarella, 
Domingo and Roux (eds) Courts and Social Transformation in New Democracies: An Institutional 
Voice for the Poor? (Aldershot: Ashgate, 2006), 35
112 The framework is an extension of the analysis previously outlined in Gloppen, 'Social Rights 
Litigation as Transformation: South African Perspectives' in Jones and Stokke (eds) 
Democratising Development: The Politics of Socio Economic Rights in South Africa (Leiden: 
Martinus Nijhoff Publishers, 2005) and Gloppen, 'Public Interest Litigation, Social Rights and 
Social Policy’ Paper delivered at World Bank Conference New Frontiers of Social Policy: 
Development in a Globalized World Arusha, Tanzania 12th - 15th December 2005.
113 Gloppen, 'Courts and Social Transformation: An Analytical Framework’ in Gargarella, 
Domingo and Roux (eds) Courts and Social Transformation in New Democracies: An Institutional 
Voice for the Poor? (Aldershot: Ashgate, 2006), 37-38
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agenda114 while others have sought (quite successfully] to stifle social change 
introduced by the legislative and executive branches of government.115 

However, despite this risk, it has been suggested that the nature majoritarian 
politics is such that it protects privileged groups and reinforces the inequalities 
that cause the exclusion of marginalised groups and therefore a counter- 
majoritarian mechanism is a necessary element in removing such barriers to 
equality.116

In order to achieve compliance with the court order social mobilisation around 
the litigation process and court order is an essential part of the process.117 The 
courts are not self-executing and cannot autonomously enforce their own 
decisions and to overcome this constraint require the consent of political and 
social actors to ensure their orders are implemented. This thesis identifies how 
the courts can be used as a mechanism for developing the scope and content of 
the right to water and through analysis and critique of their performance, 
presents a model for how courts can and should engage with the right to water 
in order to achieve the greatest impact in achieving social transformation. As

114 For example in South Africa and India see Liebenberg, 'Needs, Rights and Transformation: 
Adjudicating Social Rights in South Africa’ (2006] 7 Stellenbosch Law Review 5; Klare, 'Legal 
Culture and Transformative Constitutionalism’ (2004) 20 South African Journal on Human 
Rights 146; Sudarshan, ‘Courts and Social Transformation in India’ in Gargarella, et al, Courts 
and Social Transformation in New Democracies: An Institutional Voice for the Poor? (Aldershot: 
Ashgate, 2006] 153 and Ray, Public Interest Litigation and Human Rights in India (New Delhi: 
Radha Publications, 2003].
115 The most cited example of this would be most likely be the so-called Lochner era in the US 
Supreme Court, during which time it invalidated as unconstitutional numerous attempts to 
regulate working conditions on the grounds that they interfered with freedom of contract 
between workers and employers, a trend that was followed by some jurisdictions in Latin 
America during the same period - on this point see Gargarella, 'Theories of Democracy, the 
Judiciary and Social Rights'. For further discussion on the courts role in hampering social 
reform see Kramer, 'Courts, Legislatures, and Social Reform: A Comparative Study' (1972] 4 
Comparative Politics 251 and Horowitz, The Courts and Social Policy (Washington, DC: Brookings 
Institution, 1977], On the possibility of litigation on rights having a negative effect where 
discriminatory practices are upheld see Gloppen and Kanyongolo 'Courts and the Poor in 
Malawi: Economic Marginalization, Vulnerability, and the Law' (2007] 5 International Journal of 
Constitutional Law 258.
116 See Balkin, 'The Constitution of Status’ (1996-1997) 106 Yale Law Journal 2313 and Young, 
Justice and the Politics of Justice (Princeton: Princeton University Press, 1990) and Terreblanche, 
A History of Inequality in South Africa 1658-2002 (Pietermaritzburg: University of Natal Press, 
2002), where the reproduction of inequality in democracy is associated with capitalism.
117 Heywood, 'Shaping, Making and Breaking the Law in Campaign for a National HIV/AIDS 
Treatment Plan' in Jones and Stokke (eds) Democratising Development: The Politics of Socio- 
Economic Rights in South Africa (Leiden: Martinus Nijhoff Publishers, 2005)
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has already been identified, the courts’ role can be to ensure that the 
transformative constitutional promise of economic and social rights is not 
elusive and they can be defenders of the interests of the poor and vulnerable 
against the dominant political and economic hegemony.
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Chapter Four

THE RIGHT TO WATER IN THE DOMESTIC CONTEXT: TAKING

WATER TO THE COURTS

1. Introduction
The relative youth in international law of the interrogation, delineation and 

evolution of economic and social rights when compared with their civil and 

political counterparts can be traced back to the differential mechanisms 

established for the supervision of the two international Covenants.1 Unlike the 

majority of civil and political which were well established by the time the 

Universal Declaration of Human Rights was adopted, economic and social rights 

were still in their infancy.2 It was the latter half of the twentieth century before 

economic and social rights discourse became accepted in the international 

human rights catalogue at a normative level.3 As has already been discussed in 

chapters one and two, the process of further definition and delineation of these 

principles was hampered by inadequate supervisory mechanisms. The lack of 

consistent engagement with economic and social rights on the same scale as 

civil and political rights means that the scope, normative content and duties 

attached to these rights are still at an early stage in their development. As 

identified in chapter two, this is particularly true of the right to water, which is a 

right that is in the process of having its normative content, scope and 

obligations established at an international and local level. Understanding the 

scope and content of the right to water is made more complex by its 

relationship with the principles of progressive realisation and maximising 

available resources. The obligations on states are subject to the level of 

development, the welfare provisions already in place and the economic

1 See the discussion in Robertson, 'Measuring State Compliance with the Obligation to Devote 
"Maximum Available Resources" to Realizing Economic, Social and Cultural Rights’ (1994] 16 
Human Rights Quarterly 693 and Alston, ‘Putting Economic, Social and Cultural Rights back on 
the Agenda of the United States’ Center for Human Rights and Global Justice Working Paper No. 
22, 2009 (available at SSRN: http://ssrn.com/abstract=l3977031
2 Although this arbitrary distinction has already been shown to be a false dichotomy, there was 
a preponderance of civil and political rights in early bills of rights which were the subject of 
considerable discussion and delineation.
3 O’Neill, 'The Dark Side of Human Rights' (2005) 81 International Affairs All
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situation within the state. This does not deprive those rights of their normative 

character and it is for this reason that the ESCR Committee developed the 

concept of the minimum core content of rights, a model that has been adopted 

within a number of states.

This thesis does not argue that courts are the best place to advance our 

understanding of economic and social rights, and more specifically, the right to 

water. What the courts can do is offer a judgment on the basis of arguments 

made before them. This has an important function in the development of our 

understanding of the rights and the attendant duties on states. As national 

courts systems are responsive to their own particular domestic constitutional 

systems, this chapter is not designed to suggest that the response of any 

particular court will be automatically transferrable to another jurisdiction, but 

rather it serves as an exploration of how the scope and content of right to water 

is being developed in national jurisdictions. This approach allows us to explore 

the evolution of this still very underdeveloped right and assists in gaining a 

better understanding of how this right might be developed in a number of other 

jurisdictions, through comparison and determining a model of best practice.4

This Chapter looks in some depth at three jurisdictions which have used three 

different approaches to the realisation of the right to water. All three 

jurisdictions have approached this right within the context of their own 

domestic constitutional structures, but all three have drawn on the delineation 

of the right to water in by the ESCR Committee in General Comment 15. This 

dialogue between the national courts and the international treaty monitoring 

body is an important aspect of the development the normative content of the 

right to water and the corresponding obligations on the state. This chapter will 

first examine the situation in India, where the courts have sought to derive the 

right to water from the right to life contained within the Constitution. The 

Indian courts have been celebrated for their willingness to be innovative in 

their role as an institutional voice for the poor; however, more recently

4 Hirschl, 'The Rise of Comparative Constitutional Law: Thoughts on Substance and Method’ 
(2008) 2 Indian Journal of Constitutional Law 11

177



criticism of the courts' role has increased. The second jurisdiction to be 
examined is Argentina, where the right to water has been derived under the 
constitutional right to a healthy environment, which is supplemented by the 
integration of the international human rights treaties into the constitutional 
bloc. Finally, this chapter examines the experience of the indigenous Bushmen 
in Botswana and the willingness of the courts to derive the right of access to 
water as a corollary of the constitutional protection against interference with 
property rights. The three divergent approaches demonstrate the multifaceted 
nature of the right to water and varied way which national jurisdictions have 
sought to engage with this right.

2. Deriving the Right to Water from the Right to Life in India

In India the underlying ideology behind the improvement of access to the courts 
for all members of society has been a desire to change the nature of the Court 
into a site for social change: The Constitution of India is a remarkable 
document with an explicit transformatory agenda, drafted at a moment when 
the ideals and aspirations of human rights were compelling to the newly 
independent nation.'5 Increasing access to the Court has been an important 
tool in ensuring that the issues that most affect the vulnerable and 
disadvantaged sections of society find their way to the courtroom. This 
progress is only one half of the reform agenda that has given public interest 
litigation in India such vitality. The other important change has been in relation 
to the interpretation of the fundamental rights provisions in Part III of the 
Constitution and the Directive Principles of State Policy in Part IV. The 
Directive Principles of State Policy are a device whereby these principles are 
accepted as fundamental to good governance of the state and there is an 
attendant duty on the state to ensure that these principles are applied in law 
and policy, but which are not enforceable in the courts.6 The Directive 
Principles are a commitment to place certain guarantees at the core of

5 Narain, 'Water as a Fundamental Right: A Perspective from India’ (2010] 34 Vermont Law 
Review 917
6 Article 37 of the Constitution of India. (The Directive Principles are derived from similar 
provisions in the Irish Constitution)
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legislation and policy-making at a state level and integrate the provision of basic 
needs to all within the state.7 The normative function of these Principles is not 
to create an ‘assortment of second class rights’ but instead to ‘represent basic 
values of the political community with reference to which power and authority 
should be exercised’.8 However, the Court has used an expansive interpretation 
of the fundamental rights provisions in article 21 on the protection of life and 
liberty and the in article 14 on equality before the law to develop a positive 
statement of rights protected by the Constitution, which encompass the 
protections in the Directive Principles.

The Supreme Court understands that the state is faced with high levels of 
structural and economic inequality, which 'still struggles with debilitating 
poverty and economic hardship’ and where ‘over 50% of the population 
belongs to the lower castes - which, v/hile not always, often seriously hinders 
the academic, political, and socio-economic opportunities of these individuals’.9 
As a result the court has focussed on its role as a transformative institution and 
has tried to take an expansive and progressive approach to interpreting the 
constitutional provisions with a view to achieving full realisation of human 
rights.10

[T]he Indian Constitution is first and foremost a social document and the 
majority of its provisions are aimed at furthering the goals of social 
revolution by establishing the conditions necessary for its achievement. 
Therefore, the importance of Directive Principles in the scheme of our 
Constitution cannot ever be over-emphasized. Those principles project 
the high ideal which the Constitution aims to achieve.... The promise of a

7 Woods, 'Emerging Paradigms of Protection for "Second Generation" Human Rights’ (2005) 6 
Loyola Journal of Public Interest Law 103
8 Sudarshan, '"Stateness” and Democracy in India’s Constitution’ in Hasan, Sridharan and 
Surdashan (eds), India’s Living Constitution (London: Anthem, 2005), 163
9 Krishnan, 'Scholarly Discourse, Public Perceptions and the Cementing of Norms: The Case of 
the Indian Supreme Court and a Plea for Research’ (2009) 9 Journal of Appellate Practice and 
Process; William Mitchell Legal Studies Research Paper Series No. 77, available at 
http://papers.ssrn.com/sol3/Dapers.cfm7abstract id=1003811
10 See Subramanian ‘Contribution of Indian Judiciary to Social Justice Principles Underlying the 
Universal Declaration of Human Rights’ (2008) 50 Journal of the Indian Law Institute 593 and 
Neuborne, 'The Supreme Court of India’ (2003) 1 International Journal of Constitutional Law 
476
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better tomorrow must be fulfilled to-day, day after tomorrow it runs the 
risk of being conveniently forgotten.11

The Directive Principles of State Policy include the a wide range of social 
protections including, inter alia, the promotion of the welfare of the people 
through social, economic and political justice; the distribution of material 
resources for the common good and ensuring that wealth is not concentrated in 
the hands of the few to the common detriment; assuring an adequate standard 
of living, the right to work and a living wage; protection of childhood and the 
development of children; and the protection and improvement of the 
environment. The inclusion of the Directive Principles within the scope of 
fundamental rights provisions has been significant in the Court’s development 
and understanding of its place as organ of social change.

The most significant right for the definition and delineation of the right to water 
in India is the protection of the right to life. Article 21 states that ‘No person 
shall be deprived of his life or personal liberty except according to procedure 
established by law’. Initially the Court took a narrow view of the impact of this 
provision and protected against arbitrary deprivation of life.12 Between 1975 
and 1977, the Indian state faced an emergency which was engineered by the 
then Prime Minister, Indira Gandhi, in an attempt to continue in power despite 
increasing opposition. A state of emergency was declared under article 352 of 
the Constitution, under which elections were suspended and civil liberties were 
severely curtailed. During this period, the Supreme Court was considered to 
have 'acquiesjed] in the subversion of the Constitution and flagrant violations of 
civil liberties by the Executive’.13

Since the Emergency the Court has sought to re-establish itself as an 
independent protector of the individual against the state in an effort to protect 
it from attacks by the political establishment, to make amends for its poor

11 Minerva Mills Ltd and Others v. Union of India and Others [1980] AIR 1789 (SC), paragraph 47
12 AK Gopalan (1950) AIR 27 (SC)
13 Sripati, 'Towards Fifty Years of Constitutionalism and Fundamental Rights in India: Looking 
Back to See Ahead’ (1998) 1A American University International Law Review 413,440
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judgement in the Jabalpur case and restore itself as protector of the people.14 
Taking a more holistic approach to the right to life which encompasses a more 
positive interpretation of article 21, the court found that this right required 
more than basics for physical survival; '[it includes] the right to live with human 
dignity and all that goes with it, namely, the bare necessaries of life such as 
adequate nutrition, clothing and shelter and facilities for reading, writing and 
expressing oneself in diverse forms, freely moving about and mixing and 
commingling with fellow human beings'.15 The use of language such as human 
dignity the Court embraces that the right to life goes beyond just mere physical 
existence and requires that the Court and government address the whole 
person when developing and applying law and policy. The totality of what 
aspects of the human condition are included in the right to life has not been 
definitively set out by the Court, but it includes the right to a livelihood,16 
freedom from exploitation as a worker and humane working conditions17 and 
the right to a healthy working environment.18

The Court, having embraced a public interest litigation model that actively 
addressed applications relating to the fundamental rights provisions in the 
Constitution, used this process to delineate what these rights mean in practice. 
It was through this process that the Court was given the space to develop a 
strong recognition of economic, social and cultural rights in the Indian 
constitutional order through a broad interpretation of the Constitution. The 
Supreme Court has recognised a number of unenumerated rights, such as the 
recognition of the right to housing and shelter. The right to shelter belonged to 
the most vulnerable sections of society and is not the preserve of middleclass 
home owners. The Court further emphasised the fundamental connection

14 In the Jalapur case the Supreme Court accepted the constitutionality of a presidential order 
that removed essentially removed the protection of habeas corpus. For more on this see 
Rajagopal, 'Pro-Human Rights but Anti-Poor? A Critical Evaluation of the Indian Supreme Court 
from a Social Movement Perspective’ (2007] 18 Human Rights Review 15, and Dam ‘Veneet 
Narain v Union of India: "a Court of Law and not Justice": Is the Indian Supreme Court beyond 
the Indian Constitution?’ (2005) Public Law 239
15 Francis Coralie Mullin v. The Administrator, Union Territory of Delhi [1981] AIR 746 (SC), 753
16 Olga Tellis v. Bombay Municipal Corporation [1986] AIR 180 (SC)
17 Bandhua Mukti Morcha v. Union of India [1984] AIR 803 (SC)
18 MC Mehta v. Union of India [1987] AIR 1086 (SC)
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between the person and their home, even where that home is not a formal 
one.19

The Court has not limited itself to the mere structure of a building when 
addressing the right to housing or shelter, but has also addressed all the 
elements of this right which go beyond the walls and a roof.

Right to shelter, therefore, includes adequate living space, safe and 
decent structure, clean and decent surroundings, sufficient light, pure air 
and water, electricity, sanitation and other civic amenities like roads etc. 
so as to have easy access to his daily avocation. The right to shelter, 
therefore, does not mean a mere right to a roof over one’s head but right 
to all the infrastructure necessary to enable them to live and develop as a 
human being.20

This recognition that home is about more than mere shelter and also includes 
many aspects of human development and security is an important step forward 
in the expansion of the fundamental rights in the Constitution. It also 
demonstrates the importance of water in the realisation of this right to shelter, 
a precursor for a more explicit recognition that was to follow.

In developing an expansive approach to the right to life and its recognition of 
economic and social rights, the Court has shown itself to be receptive 
international law;

In cases involving violation of human rights, the courts must forever 
remain alive to the international instruments and conventions and apply 
the same to a given case when there is no inconsistency between the 
international norms and the domestic law occupying the field.21 

The Indian Supreme Court recognises that the human rights principles
contained in the Constitution are not only a reflection of the national
commitment to these rights, but also part of a wider international framework
for the protection of rights within the international sphere. This is an important
indicator of the interrelated nature of the spheres of law and the potential for
cross-pollination of economic and social rights discourses between the national
courts and the international treaty monitoring bodies. This helps to further

19 Olga Tellis v. Bombay Municipal Corporation [1986] AIR 180 [SC]
20 Ahmedabad Municipal Corporation v. Nawab Khan Gulab Khan (1997) 11 SCC 123
21 Apparel Export Promotion Council v Chopra (2002) 1 LRC, 563, 577
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delineate and develop the scope and content of the entire human rights 

catalogue.

a. Developing the Right to Water in the Courts 

India's Constitution does not explicitly protect the right to water, but as already 

identified above, the court has used the right to life provision in article 21 to 

incorporate this right into the broader context of the right to life. Water issues 

in India are highly complex and the various forms of water supply that are 

available within the state demonstrate a lack of coordinated approach to water 

supply.22 Many of the issues faced by the State when dealing with water service 

provision relate to finding a balance between the cost of water supply and the 

need to provide accessible service to population. Close to one third of the 

population live below the national poverty line and 80% of people live on less 

than $2 a day.23 Only 50% of India’s urban population can access water at their 

home, either piped directly into the home or to a yard standpipe or tap and this 

falls as low as 11% for rural populations.24 Some urban centres have a policy of 

not extending water and sanitation infrastructure to areas of informal housing 

in an effort to avoid legitimising or encouraging these settlements.25 As a result 

of this policy, poor people living in informal settlements are required to buy 

their water in small amounts from private vendors, whereas wealthier people 

living in areas with an established water infrastructure have access to water 

piped into their homes for a considerably reduced cost. Where poor households 

are unable to afford water supplied by private vendors, this can force them to 

seek water from unsafe and contaminated sources, such as open channels, 

rivers and other water sources.26

22 See Gullet, Water Law, Poverty and Development: Water Sector Reforms in India (Oxford: 
Oxford University Press, 2009)
23 United Nations Development Programme, Human Development Report 2007/2008 - Fighting 
Climate Change: Human Solidarity in a Divided World (Geneva: UNDP, 2008)
24 Joint Monitoring Programme for Water Supply and Sanitation, Coverage Estimates: Improved 
Drinking Water India (Geneva: World Health Organization/UNICEF, 2008)
25 Falkenmark and Widstrand, ‘Population and Water Resources: A Delicate Balance’ (1992) 47 
Population Bulletin 22
26 Varis, ‘Megacities, Development and Water’ (2006) 22 International Journal of Water 
Resources Development 199
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At a macro level, the nature of India’s water usage is largely agricultural, with 
92% being devoted to farming and other agricultural uses. Of the remaining 
8%, 3% is used by industry and 5% for domestic uses.27 Distribution of water 
around the national territory is complicated by the distance between water 
impoverished areas and water rich areas and by localism and regionalism in 
water infrastructure. In addition, much of India's surface water and 
groundwater has been contaminated by pollution.28 For example, the Bhopal 
disaster occurred in 1984 killing thousands of people and the pesticide leak 
continues to contaminate groundwater in the area. Despite warnings of the 
high level of toxicity and the detrimental impact on human health, people 
continue to use this water, as they have no other affordable water sources 
available to them.29 Water is a scarce resource in India, but while poor people 
struggle to access to adequate water to survive, leisure facilities and tourist 
resorts for the wealthy have ample water to irrigate golf courses and fill 
swimming pools.30 The issue in India is not about whether there is enough 
water to meet the human right to water, but how to prioritise water supply. For 
example, when water is scarce, it is poor people who face the greatest 
interference with their water supply.31

In light of the multifaceted nature of the deprivations faced by hundreds of 
thousands people, the court cannot resolve this by simply recognising access to 
adequate water for personal and domestic use, but it can present a new

27 As cited in Muralidhar, The Right to Water: An Overview of the Indian Legal Regime' in Riedel 
and Rothen (eds), The Human Right to Water (Berlin: Berliner Wissenschafts-Verlag, 2006)
28 Dinesh Kumar and Shah, 'Groundwater pollution and Contamination in India: The Emerging 
Challenge’ available from India Water Portal
http://www.indiawaterportal.org/tt/gwm/res/ground-Dollute4 FULL .pdf
29 See Amnesty International, Clouds of Injustice: Bhopal Disaster Twenty Years On (Oxford: 
Amnesty International Publications, 2004). As noted by the report, people in the affected area 
are still awaiting adequate compensation and rehabilitation from the government and Dow 
Chemical (who took over Union Carbide, the original polluter, in 2001)
30 See Janakarajan, Llorente and Zerah, 'Urban Water Conflicts in Indian Cities: Manmade 
Scarcity as a Critical Factor' in Barraque and Vlachos (eds) Urban Water Conflicts: An Analysis of 
the Origins and Nature of Water-Related Unrest and Conflicts in the Urban Setting (Paris: 
UNESCO, 2006) and more generally Hiskes, 'Missing the Green: Golf Course Ecology, 
Environmental [ustice and Local "Fulfilment" of the Human Right to Water’ (2010) 32 Human 
Rights Quarterly 326 and Stephen, 'Healthy Cities or Unhealthy Islands? The Health and Social 
Implications of Urban Inequality' (1996) 8 Environment and Urbanization 9
31 Winkler, The Human Right to Water: Significance, Legal Status and Implications for Water 
Allocation (Oxford: Hart, 2012)
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paradigm for addressing water issues. Since 1990, over 520 million people in 
India have gained access to improved water sources, which demonstrates that it 
is possible to address access to water when the state makes a concerted effort 
to improve access to water.32 These improvements do not indicate that there 
are no longer 'right to water’ issues in India, for example, these figures do not 
address economic accessibility or regularity of supply, but they demonstrate 
that progress can be been made in assuring access to water when this is 
prioritised.

The right to water creates an immediate and direct obligation on the state to 
assure the right to water to everyone within its jurisdiction and it places a 
particular obligation to assure at least the minimum core of the right to water 
for those who cannot afford to pay the market costs of water supply. In the 
elaboration of the right to water by the court, the Directive Principles of State 
Policy are used to delineation the scope and content of the right to life. Article 
39[b] is of particular importance as it requires the State to ‘direct its policy 
towards securing that the ownership and control of the material resources of 
the community are distributed as best to subserve the common good'. There is 
also an obligation on the State to ensure that 'raising of the level of nutrition 
and the standard of living of its people and the improvement of public health 
[are] among its primary duties’.33 In terms of the national law, the regulation of 
water has largely remained the responsibility of the state legislatures, although 
the national government has legislated on issues of pollution and 
environmental protection.34 The national government has also sought to 
regulate the use of groundwater through the Central Groundwater Authority.

32 WHO and UNICEF, Progress on Drinking Water and Sanitation, 2012 Update (Geneva and New 
York: WHO and UNICEF, 2012], This is subject to the caveat in chapter two of this thesis which 
demonstrated that even where there is 'improved access’, this does not mean that such access is 
equivalent to what is required by the right to water.
33 Article 47
34 For example Water (Prevention and Control of Pollution) Act 1974 and Environment 
(Protection) Act 1996
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i. The Right to Water stems from the Right to Life 
In India, as elsewhere, there is a constant obligation on the state to ensure that 
the full enjoyment of the human right to water is prioritised over other water 
uses. This has become particularly significant in the battle between the poor 
and disadvantaged, who have found their water supply becoming ever more 
vulnerable to overexploitation, and large corporations and improved irrigation 
techniques. The human rights narrative creates a duty on the state to ensure 
that access to adequate water for personal and domestic use is prioritised. The 
right to water has been asserted in relation to extraction and watercourses and 
inter-state disputes within India; 'There is no dispute that under the 
constitutional scheme in our country right to water is a right to life and thus a 
fundamental right’.35 But the most frequent reason for the Supreme Court to 
assert the right to water as a derivative right within the right to life is pollution 
and the contamination of bodies of v/ater and watercourses. In Subhash Kumar 

case, the Court addressed the pollution of a river by a company producing iron 
and steel through the release of effluent into the waterway.36 The Court found 
in this case that the ‘right to live is a fundamental right under article 21 of the 
Constitution and it includes the right of enjoyment of pollution free water and 
air for full enjoyment of life’. The court further reiterated that public interest 
litigation is designed for the vindication of the fundamental rights of individuals 
or communities who are unable to instigate proceedings on their own behalf.

The court has been willing to incorporate the right to water within a right to a 
clean environment and to use this principle in order to place restraints on the 
action of (potential) private polluters. In Mehta, the Supreme Court reaffirmed 
the obligation on government to assure a clean environment under article 21, 
which included a sewerage system that protected water supply from 
contamination and that right of access to ground water was a public asset which 
should be protected by the government.37 The Supreme Court has reminded 
the government of its obligation to ensure that there is sufficient regulation in

35 State of Karnataka v State of Andhra Pradesh [2000] 9 SCC 57
36 Subhash Kumar v State of Bihar [1991] AIR 420 SC
37 MC Mehta r Union of India [1998] 2 SCR 530
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place in order to ensure that non-state actors take responsibility for any 
pollution of waterways and groundwater and this is also covered by the right to 
life in article 21.38 There is a balance to be struck between business and 
industrial uses of water and its impact on the environment. While there is a 
need for large industries to offer employment and economic development, this 
cannot be at the expense of the right to water and the right to enjoyment of a 
healthy environment.39 The Court has also asserted that the compensation for 
degradation of the environment, including of water supply, should be payable to 
persons affected by pollution to the environment and that non-state actors are 
also under an obligation to reverse any damage caused.40 The focus of these 
cases seemed to have veered away from assuring access to adequate water for 
poor and vulnerable users, and is more on compensation and reparations for 
environmental damage, with contamination of water supply being incidental. 
While the environmental aspect does have implications for poor water users, it 
is clear from the reasoning of the court that the main concern is for the 
environment more generally, rather than prioritising the rights of the most 
marginalised.

When examining the right to water for personal and domestic use in India, this 
needs to be read in light of the very strong protections of property rights in 
relation to water rights attached land ownership. Right to use and access water 
on a person's own land is considered to be an integral aspect of the land 
ownership rather than a subsidiary right. This can lead to tensions between 
water use by landowners and the human right to water of others, especially 
those without property rights attached to the land.41 This right is limited by an 
understanding that the extraordinary activities of any land owner do not cause 
material injury to other landowners with access to the same watercourse.42 In

38 Vellore Citizens' Welfare Forum v Union of India [1996] 5 SCC 647
39 Ibid
w AP Pollution Control Board v MV Nayadu [2000] 5 SCR 249
41 Banerjee, 'Right to Water: Some Theoretical Issues' [2010] 6 Contemporary Issues and Ideas in 
Social Sciences 
« Ibid
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the case of Hussain v. Union of India,43 the Kerala High Court tackled the over 
extraction of groundwater by mechanical pumps which in turn could lead to the 
contamination of groundwater supplies and implication this had for the right to 
water for domestic users in the area. The Court accepted that the right to water 
was a fundamental aspect of the right to life;

The right to life is much more than the right to animal existence and its 
attributes are manyfold, a life itself. A prioritisation of human needs are 
a new value system has been recognised in these areas. The right to 
sweet water, and the right to free air, are attributes of the right to life, 
for, these are the basic elements which sustain life itself.44 

The Court having recognised the right to water and on the basis of the evidence
presented to it, found that approval should be sought from the Ministry of 
Science and technology and the Ministry of Environment and Forests to ensure 
that this scheme would not have the effect of over-extracting from the 
groundwater supply to the extent that it could not be replenished in the normal 
course of annual rainfall patterns. This is an important recognition that even 
the most deeply held interest in property cannot be used to justify state or third 
party interference with the right to water. Prioritisation of human rights 
against property rights demonstrates an understanding that rights act as a 
limitation on the excesses of private property interests.

ii. Business Interests and Human Right to Water 
The use of groundwater by industry has been the source of much contention in 
the communities where groundwater levels have been affected by heavy water 
users lowering the water levels beyond the reach of private and community 
wells and pumps. On this issue, the courts have not been entirely consistent, 
but they have addressed the issue from a rights based perspective, which gives 
us a good insight into how the right to water can be used to limit the market 
forces of neoliberalism and to assert the rights of poor and vulnerable 
communities. In the case of Perumatty Grama Panchayat v. State of Kerala45 the 
Kerala High Court once again addressed the issue of groundwater exploitation,

43 FK Hussain v Union of India [1990] AIR Ker 321
44 Ibid at paragraph 7
45 Perumatty Grama Panchayat v. State of Kerala [2004] 1 KLT 731
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but from a different perspective from that in the Hussain case. In this instance, 

the Court was addressing the power of the Panchayat to prohibit the extraction 

of groundwater by private companies and individuals. The Panchayat is a unit 

of local administration in the Indian administrative order. In this case the 

Panchayat had issued a licence to Hindustan Coca-Cola Beverages Bottling Plant 

in 2000, after concerns were raised in relation to the over-extraction of 

groundwater for the production of soft drinks and bottled water, the Panchayat 

revoked the licence in 2003. The exploitation of the ground water by the 

company had led to a scarcity of drinking water and other related 

environmental problems.

Prior to this case, there was an understanding that the property rights of the 

owner of land mean that companies could extract unlimited ground water for 

whatever purposes they wished. In the instant case the High Court took the 

view that ‘Ground water is a national wealth and it belongs to the entire society. 

It is a nectar, sustaining life on earth. Without water, the earth would be a 

desert.'46 Using the doctrine of public trust, as had previously been accepted by 

the Supreme Court,47 the Court directed that state was under a duty to ensure 

that the resources which are in scarce supply were not over exploited by 

private users or commercial bodies to the detriment of the general public. The 

Court relied on the recognition by the Supreme Court that the right to life 

protected in article 21 also included an obligation to protect and fulfil the right 

to unpolluted water and the right to clean air to support its judgment. The 

Order of the Court directed that the bottling plant to stop using bore holes to 

extract water and to restrict its usage to what would be the normal use for 

agricultural purposes on the land. It found that excessive water extraction was 

a violation of the right to water derived under article 21. Subsequently in a 

similar case on this point, the Court found that in the absence of legislation on

46 Ibid, paragraph 13
^ State of Tamil Nadu v. Hind Stone [1981] 2 SCC 205

Rivers, Forests, Minerals and such other resources constitute a nation's natural wealth. 
These resources are not to be frittered away and exhausted by any one generation. 
Every generation owes a duty to all succeeding generations to develop and conserve 
the natural resources of the nation in the best possible way. It is in the interest of 
mankind. It is in the interest of the nation.
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this matter, the Panchayat could not prohibit groundwater extraction by a 
private company. It rejected the public trust doctrine and made the point that 
any such limitation could only be imposed by statute.48 The difficulty faced by 
the Court was one of balancing the right to water against the competing 
ideology of economic liberalisation and creating an environment that is 
supportive of business interests, a balancing act that over more recent years 
generally has favoured neoliberalism.49

In later cases, the Court has been more receptive to the notion of local 
administrations limiting the amount of groundwater that can be extracted by 
corporate bodies and industry. In the case of John v. Kalmassery Municipality50 

the Kerala High Court accepted that the municipality had the right to limit the 
extraction of groundwater by private companies. The case had been made to 
the Municipality by a number of complainants that the excessive extraction of 
groundwater had led to scarcity in the area. The applicants in the instant case 
extracted water from the groundwater table and provided it privately to various 
institutions in a nearby district. In this case, the Municipality had placed 
restrictions on the extraction of groundwater out of public interest and on the 
request of the Ground Water Department.

In the later case of Pepsico India Holdings Pvt Ltd v. State of Kerala51 the court 
again addressed the issue of whether the Panchayat had the jurisdiction to 
cancel a licence granted to the applicant. The factory was built in an industrial 
area after consideration of their application by the State Board and a direction 
to the Panchayat to issue the licence. After the factory had commenced

48 Hindustan Coca-Cola Beverages Limited v Perumatty Grama Panchayat [2005] 2 KLT 554
49 See Woods, 'Emerging Paradigms of Protection for "Second Generation" Human Rights' 
(2005) 6 Loyola Journal of Public Interest Law 103. Despite the less than enthusiastic response 
by the Court to limiting the extraction of groundwater by Coca-Cola, the case is currently 
pending before the Supreme Court, which is subject to a considerable backlog. One additional 
point to note is that the Coca-Cola bottling plant has been closed since 2004 and the Kerala 
Government has established a tribunal to make decisions on compensation from Coca-Cola. For 
more on this see Gullet, Water Law, Poverty and Development: Water Sector Reforms in India 
(Oxford: Oxford University Press, 2009) and Krishnakumar, 'Plachimada’s Claims' (2010) 27 
(15) Frontline (17-30 July 2010)
50 John v Kalmassery Municipality [2006] 2 KLT 386
51 Pepsico India Holdings Pvt Ltd v State of Kerala [2008] 1 Kerala Law Journal 218
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operation, complaints were raised in relation to the exploitation of groundwater 
and subsequent water scarcity and in 2003, the Panchayat cancelled the licence. 
It was found that the Panchayat did not have jurisdiction over industrial areas, 
which were covered by separate legislation. However the concerns it raised 
regarding water scarcity were a serious concern for the State and encroached 
upon the right to life of the citizens and that in this regard, the Panchayat had an 
equal concern for the welfare of the people. These cases highlight the 
difficulties faced by local administration in addressing over extraction of 
ground water by large industries that are supported at a state and national level 
by clear neoliberal policies.

b. The Future of the Right to Water in India 

The Indian Constitution was designed as a transformative document that 
created new rights and obligation explicitly within the Indian legal order. Baxi 
has argued that the constitution was radical in its transformative outlook and 
unlike anything that had existed before and it envisaged an 'explicit and 
comprehensive transformation of a "traditional” society and installed a 
description of a constitutionally desired social order and good life’.52 The Court 
has tried to embrace this role and in the late 1970s and 1980s the Indian 
Supreme Court asserted itself as a defender of the poor and vulnerable against 
the excesses and indifference of the political organs of the state. This early 
promise won the Supreme Court a considerable amount of respect and it 
continues to be influential in the development of accessible courts and the 
evolution of economic and social rights. However, its role as an institutional 
voice of the poor has not been consistent. The conflict between social justice 
concerns and the marketisation discourse in respect of the assurance of a 
number of economic and social rights, including and beyond the right to water, 
has undermined the Court’s role as a transformative institution.53

52 Baxi, 'The (Im]Possibility of Constitutional Justice: Seismographic Notes on Indian 
Constitutionalism’ in Hasan, Sridharan and Sudarshan (edsj, India's Living Constitution (London: 
Anthem, 2005)
53 For more on this see Sathe, Judicial Activism in India (2nd edn, New Delhi: Oxford University 
Press, 2002), who ultimately concludes that the deference to the market at the expense of the 
rights of the poor does not correspond to the settled law of the Supreme Court.
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In a series of recent cases the use of the right to water has been used by the 
Court as a justification for deference for large scale development schemes. The 
Narmada Valley case,54 and various other dam projects, have been condemned 
by Baxi as revealing the '"heart of darkness" of the Indian practices of 
development as justice, proselytised as "development” by the peddlers of Indian 
Constitutionalism’.55 The dam projects have resulted in the forced removal of 
thousands of households, which make up tribal and small farming communities, 
for the purposes of creating a dam. As O’Connell notes, the Supreme Court 
decision is based on a sinister blend of utilitarianism and paternalism.56 The 
Court makes the case that moving the communities was necessary for the 
greater good and that the rehabilitation sites will have better amenities than 
their tribal lands and will permit the gradual assimilation into the mainstream 
will lead to their betterment and progress.57

The decision in the Narmada Valley case has been condemned by some as a 
retrogressive move in the protection of the economic and social rights of poor 
and vulnerable communities and stands in sharp contradiction to previous 
jurisprudence of the Supreme Court on economic and social rights.58 The 
neoliberal influence on the court has led to a filtered analysis of cases and fact 
patterns brought before them which values economic benefits of large scale 
development projects, like dam construction, over the social and environmental 
costs it imposed on the communities affected by the forced evictions.59 This 
case is an example of the problematic history of transformative judgments from

54 Narmada Bachao Andolan v Union of India [2000] 1NSC518
55 Baxi, 'The (Im)Possibility of Constitutional Justice: Seismographic Notes on Indian 
Constitutionalism1 in Hasan, Sridharan and Sudarshan (edsj, India's Living Constitution (London: 
Anthem, 2005), 53
56 O’Connell, Vindicating Socio-Economic Rights: International Standards and Comparative 
Experiences (London: Routledge, 2012)
57 Narmada Bachao Andolan v Union of India [2000] 1NSC 518
58 Kothari, 'Social Rights Litigation in Indi: Developments of the Last Decade’ in Barak-Erez and 
Gross (eds) Exploring Social Rights (Oxford: Hart Publishing, 2007)
59 Rajagopal, 'Limits of Law in Counter-Hegemonic Globalization: The Indian Supreme Court and 
the Narmada Valley Struggle’ in De Sousa Santos and Rodriguez-Garavito (eds) Law and 
Globalization from Below: Towards a Cosmopolitan Legality (Cambridge; Cambridge University 
Press, 2005)
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the Indian courts. While the court has demonstrated some understanding of its 
human rights obligations, its lack of consistency has undermined its influence in 
helping to delineate the right to water.

c. Concluding Comments

The experience of the Indian Supreme Court has made some contribution to the 
delineation and the understanding of development of the right to water in the 
domestic context, but its impact is limited by a lack of consistency. While the 
Indian courts have proven themselves to be receptive to economic and social 
rights litigation and recognising the right to water as a derivative right under 
the right to life in article 21, there are many problems with how this right has 
evolved before the court. The initial recognition of the right to water has been 
reiterated on several occasions, but there has been very little engagement by 
the court with the normative content of the right or the attendant obligations 
that are imposed on the state by that right. For the purposes of this thesis, this 
is problematic. Without being able to find a consistent appreciation of the 
content of the right to water within the national legal order, it is very difficult 
for poor and vulnerable water users to use this right as a means of addressing 
deprivations of this right. The focus of most of the literature on the right to 
water centres more on the legal basis derived from the right to life, than the 
actual normative content of the right itself.60

This approach to the right to water is not unusual within the jurisprudence of 
the Indian Supreme Court, which has voiced a clear intention to use public 
interest litigation as an institutional tool for the poor and vulnerable to access 
justice and vindication of their economic and social rights. However, despite 
these intentions, as observed by Pillay, 'The Court's approach to [social and 
economic] rights adjudication is marred by inconsistency and there are few 
formal checks on the manner in which judges fulfil their constitutional

60 See, for example, Narain, 'Water as a Fundamental Right: A Perspective from India’ (2010) 34 
Vermont Law Review 917 and Muralidhar, 'The Right to Water: An Overview of the Indian Legal 
Regime’ in Riedel and Rothen (eds) The Human Right to Water (Berlin: Berliner Wissenschafts- 
Verlag, 2006)
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obligations.’61 This inconsistency has been remarked on by others, who have 
made the case that the fickleness of the court has undermined its authority, 'One 
notices that the decisions are often inconsistent, the pendulum of the court 
sometimes swings from one side to the other. Its orders likened by some to a 
throw of dice’.62 The lack of certainty of the Supreme Court has led some to 
make the observation that there is an increasing bias against the poor in the 
decisions of the court, which is due to the binary nature of the arguments 
presented and the increasing role that it has in governance.63 This validation of 
vested interests and neoliberalism has demonstrated the need for courts to 
reengage with its transformative approach in their judgments, rather than 
relying on a vague interpretation of the key values underpinning the 
development of public interest litigation.

The Indian judiciary has met with sharp criticism on its socially transformative 
role, from the lack of implementation of decisions to flawed judicial reasoning 
and an inability to appreciate its institutional limitations.64 The court has styled 
itself as an institutional voice of the poor, and despite its intentions, it has not 
always lived up to its aspirations. The conclusion of this section is not designed 
to vilify the court for its lack of consistency, but instead to interrogate how it 
might be achieve a more pro-poor agenda in its economic and social rights 
adjudication. Until the court reasserts its commitment to advancing the rights 
of the poor and vulnerable, it will continue to be subjected to the criticisms

61 Pillay, 'Reinventing reasonableness: the adjudication of social and economic rights in South 
Africa, India and the United Kingdom’ (PhD Thesis, University College London, 2011], 13
62 Das, 'The Supreme Court: An Overview’ in Kirpal, Desai, Subramanium, Dhavan and 
Ramachandran (edsj Supreme but not Infallible: Essays in Honour of the Supreme Court of India 
(New Delhi: Oxford University Press, 2004)
63 Rajopal, 'Pro Human Rights, but Anti-Poor? A Critical Evaluation of the Indian Supreme Court 
from a Social Movement Perspective’ (2007) 8 Human Rights Review 157
64 See Shankar and Mehta ’Courts and Socioeconomic Rights in India’ in Gauri and Brink (eds) 
Courting Social Justice: Judicial Enforcement of Social and Economic Rights in the Developing 
World (New York: Cambridge University Press, 2008); Krishnan 'Social Policy Advocacy and the 
Role of the Courts in India’ (2003) 21 American Asian Review 91, available at 
http://papers.ssrn.com /sol3 /papers.cfm7abstract id=682326: Krishnan, ‘The Rights of the New 
Untouchables: A Constitutional Analysis of HIV Jurisprudence in India’ (2003) 25 Human Rights 
Quarterly 719; and Muralidhar ’Economic, Social and Cultural Rights: an Indian Response to the 
Justiciability Debate' in Ghai and Cottrell (eds) Economic, Social and Cultural Rights in Practice: 
The Role of Judges in Implementing Economic, Social and Cultural Rights (London: Interights, 
2004)
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from economic and social rights advocates. Some more conservative 

commentators might commend the Court for its increased deference to a 

neoliberal government; there is an identifiable 'trend prominent since 1998 

where the Supreme Court has upheld liberalization and privatization, but 

declined to intervene in matters of distributive justice’.65 However, the 

transformative constitution requires the court to reassert itself as an 

institutional protector and promoter of a pro-poor economic and social rights 

agenda, and while it fails to do this, it will continue to fail in its transformative 

role.

3. Right to Water and the Right to a Healthy Environment in Argentina
Argentina, like many countries in Latin America, has faced a considerable 

amount of economic and political turmoil throughout the course of the second 

half of the 20th Century. Since the free elections in 1983, Argentina struggled to 

find a means of securing economic and political stability for the country in the 

aftermath of a tumultuous economic period in the 1970s.66 The levels of 

international debt faced by the country and the influence of the International 

Monetary Fund and World Bank meant that Argentina was particularly 

susceptible to the neoliberal agenda advanced by these organisations in the 

1990s and as a result has meant there has been a considerable amount of 

privatisation of public services within the state.67

The National Constitution was passed in 1853 and continues to be the 

foundational law of the State.68 The Argentine legal system has been influenced 

by the US constitutional order and embraces a federal system of government 

and a strong separation between legislative, executive and judicial powers. In

65 D'Sousa, 'The "Third World" and Socio Legal Studies: Neo-Liberalism and Lessons from 
India’s Legal Innovations’ (2005) Social and Legal Studies 487
66 Courtis, ‘Argentina: Some Promising Signs’ in Langford (ed) Social Rights Jurisprudence: 
Emerging Trends in International and Comparative Law (Cambridge, Cambridge University 
Press, 2008)
67 Olleta, 'The World Bank's Influence on Water Privatisation in Argentina: The Experience of 
the City of Buenos Aires’ International Environmental Law Research Centre Working Paper 
2007-02 available at http://www.ielrc.org/content/w0702.pdf
68 Adopted by the General Constituent Congress on 1st May 1853, amended and agreed by the ad 
hoc National Convention on 25th September 1860 and by the amendments of the conventions of 
1866,1898,1957 and 1994.
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terms of is normative legal order and institutions, however, it is heavily 

influenced by the European civil law model.69 The Argentine Supreme Court 

has considered US constitutional precedents where there is a similarity in the 

issue being addressed and has embraced the precedent created under Marbury 

v. Madison70 which allows for the courts to judicially review legislation for 

conformity with the Constitution. While the Supreme Court is ultimate 

interpreter of the Constitution, any court can consider a constitutional 

question.71 In line with the European civil law model, any declaration of 

unconstitutionality issued by the court is only binding on the parties to case and 

the doctrine of precedent does not apply, though cases of higher courts tend to 

have a persuasive influence on lower courts.

a. Advancing the Right to Water in the Courts 

Argentina has a strong tradition of using legislation and policy to give effect to 

social rights, particularly in the area of labour rights and social security, 

however where there are gaps between the rights set out in the Constitution. 

There is increasingly a move to use litigation as a means of giving effect to those 

rights. The increased use of economic and social rights litigation in Argentina 

continues to give impetus to movements for social change. There are three 

important developments which have given this litigation an increasingly 

influential role; the first of these is the use of the collective amparo action to 

bring cases before the courts, as has previously been examined in chapter three 

of this thesis, the second is the increased scope of economic social rights 

protected by the Constitution, and thirdly the explicit manner of integrating 

human rights treaties into the Constitution creating direct obligations within 

the domestic legal system.

69 Courtis, 'Argentina: Some Promising Signs’ in Langford fed) Social Rights Jurisprudence: 
Emerging Trends in International and Comparative Law (Cambridge, Cambridge University 
Press, 2008]
70 (1803) 5 US 137
71 Article 116 states ‘Application to the Supreme Court and the lower courts can be heard and 
decided on in relation to any case arising from a point of law under the Constitution or any law 
of the nation', (translation of the original text: 'Corresponde a la Corte Supremay a los tribunales 
inferiores de la Nacion, el conocimiento y decision de todas las causas que versen sobre puntos 
regidos por la Constitucion,y por las leyes de la Nacion’'}
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i. The Scope of Economic and Social Rights
The majority of Argentina’s constitutional protections of economic and social
rights were introduced by the 1994 amendments to the Constitution. While
there were some legal protections in place before this, particularly relating to
workers' rights and social security, these amendments go much further and
include the consumer rights,72 indigenous peoples’ rights,73 equality of
opportunity74 and the right to a healthy environment.75 It is the last of these is
the most important in how the courts have addressed water issues; it states:

All inhabitants enjoy to the right to a healthy and balanced environment 
which is suitable for human development so that productive activities 
shall meet present needs without endangering those of future 
generations; and they shall have the duty to preserve it. As shall be 
established in law, environmental damage shall create an obligation to 
repair as a first priority.
The authorities shall provide for the protection of this right, the 
reasonable use of natural resources, the preservation of natural and 
cultural heritage and of biological diversity of the state, and shall also 
provide for environmental information and education.76 

It is this protection of a healthy environment which has been most significant in
the development of the right to water in Argentina. While there is no explicit 
right to water the protection within article 41 has been read in association with 
the right to health to create a direct obligation on the state to assure enjoyment 
of the right to water in a number of cases. Similarly at a more local level, several 
provinces have amended the provincial constitutions to include guarantees to 
economic and social rights. Including the right to a healthy environment,77 the

72 Article 42 of the National Constitution
73 Article 72(17)
74 Article 13 protects equality before the law and article 37 extends this.
75 Article 41
76 Translation from the original text in article 41:

Todos los habitantes gozan del derecho a un ambiente scmo, equilibrado, apto para el 
desarrollo humano y para que las actividades productivas satisfagan las necesidades 
presentes sin comprometer las de las generaciones futuras; y tienen el deber de 
preservarlo. El dafio ambiental generard prioritariamente la obligacion de recomponer, 
segun lo establezca la ley.
Las autoridades proveerdn a la proteccion de este derecho, a la utilizacion racional de los 
recursos naturales, a la preservacion del patrimonio natural y cultural y de la diversidad 
biologica, y a la informationy education ambientales.

77 For example Article 28 of the Constitution of the Province of Buenos Aires, Article 11 of the 
Constitution of the Province of Cordoba, Article 38 of the Constitution of the Province of Chaco 
and Article 54 of the Constitution of the Province of Neuquen
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right to health,78 the right to education,79 and rights accorded to indigenous 
peoples.80

There has been much debate in Argentina, as elsewhere, about the nature of 
these rights and whether they grant immediately enforceable guarantees 
against the province. This discussion is somewhat complicated by the manner 
with which certain rights are formulated within the constitutional texts. For 
example article 38(k) in the Constitution of Neuquen Province states that 'The 
Province, through the adoption of special laws, guarantees to every worker in a 
permanent and definitive means ... working conditions which ensure the health, 
wellbeing, accommodation, education and medical and pharmaceutical 
assistance’81 This clearly places the obligation on the lawmakers to ensure that 
there is a legal and regulatory framework to assure these rights by the state and 
non-state actors.

The Constitution of Neuquen can be compared to the right to health guaranteed 
by the Constitution of the Province of Buenos Aires which states in article 36 
The Province will promote the elimination of economic, social or any other 
obstacles which affect or impede the exercise of the constitutional rights and 
guarantees. To that end, it recognises the following social rights ... (8) to 
health’.82 The provision within Buenos Aires is more comprehensive in that it 
explicitly protects a greater number of rights within the provincial Constitution.

78 For example Article 36(8} of the Constitution of the Province of Buenos Aires, Article 19(1} of 
the Constitution of the Province of Cordoba, Article 36 of the Constitution of the Province of 
Chaco and Article 36 and 38 of the Constitution of the Province of Neuquen
79 For example Article 200 of the Constitution of the Province of Buenos Aires, Article 60 and 61 
of the Constitution of the Province of Cordoba, Article 79 of the Constitution of the Province of 
Chaco
80 For example Article 36(9} of the Constitution of the Province of Buenos Aires, Article 37 of the 
Constitution of the Province of Chaco and article 53 of the Constitution of the Province of 
Neuquen
81 Translation from the original text ‘La Provincia, mediante la sancion de leyes especiales, 
asegurara a todo trabajador en forma permanente y definitive ... Condiciones de trabajo que 
aseguren la salad, el bienestar, la vivienda, la educaciony la asistencia medicoy farmaceutica.’
82 Translation from the original text ‘La Provincia promoverd la eliminacion de los obstdculos 
economicos, sociales o de cualquier otra naturaleza, que afecten o impidan el ejercicio de los 
derechosy garantias constitucionales. A tal fin reconoce los siguientes derechos sociales:... (8) a 
la salud'. The section goes on to elaborate on the nature of the right and what is guaranteed by 
it in a fairly detailed way.
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However rather than placing an explicit obligation on lawmakers to assure 

these rights through law, it merely requires that the state shall ‘promote the 

elimination of obstacles’ of the rights contained in the Constitution, a duty 

which is much less onerous than that of the Neuquen Constitution.

ii. Incorporation of International Human Rights Treaties 

The inclusion of certain human rights treaties has been made explicit in the 

National Constitution. The right to approve or reject treaties has been 

delegated to the Congress and all treaties are granted a status higher than 

legislation in the constitutional order. The international human rights treaties 

which have been incorporated into domestic law by article 75 are contained 

within the ‘bloque de constitucionalidad' and are of a higher normative order 

than law.83 The Constitution explicitly recognises certain international human 

rights declarations and treaties as having constitutional status in the State; 

those human rights treaties include the American Declaration of Human Rights, 

the Universal Declaration of Human Rights, the 1CESCR, CEDAW and the CRC.84 

These treaties and declarations are deemed to have constitutional status and 

though they do not alter the rights set out in the first part of the Constitution, 

they are 'understood to complement the rights and guarantees recognised 

therein'.85 The manner with which these human rights treaties and declarations 

are incorporated into the Constitution demonstrate that they have a privileged 

status in the domestic constitutional order and can used in the courts as a 

further source of law with the same normative force of the Constitution.

As has already been explored in chapter two, the inclusion of the full range of 

human rights treaties implies that the human right to water, as recognised by 

ESCR Committee in General Comment 15, is recognised within the domestic

83 Abregii, 'La Aplicacion del Derecho Internacional de los Derechos Humanos por Tribunales 
Locales: Una Introduccion" in Abregii and Courtis (eds) La Aplicacion de los Tratados sobre 
Derechos Humanos por los Tribunales Locales (Buenos Aires: Centro de Estudios Legales y 
Sociales, 2004)
84 Other Treaties include the International Covenant on Civil and Political Rights, the Convention 
on the Elimination of all forms of Racial Discrimination, the Convention against Torture and the 
American Convention of Human Rights.
85 Translation of the original text from Article 75(22) ‘deben entenderse complementarios de los 
derechosy garantias por ella reconocidos’
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legal order. However while the international treaties are themselves 

recognised within the Argentine Constitution, this does not imply that the 

general comments also have direct legal force.86 This does not preclude the 

General Comment 15 (as with all general comments) from being persuasive in 

the development of the right to water based under articles 11 and 12 of the 

ICESCR within the Argentine legal system. In fact, in light of the international 

monitoring conducted by the ESCR Committee of the protection and promotion 

of economic and social rights within the national territory, it is sensible for any 

interpretation of the right to health and the right to an adequate standard of 

living by Argentine courts, legislature or government to adopt a similar form of 

reasoning as the ESCR Committee. Moreover the Supreme Court has taken the 

view that the interpretations of the UN treaty monitoring bodies should be 

followed as far as possible.87 On a political level, direct reliance on General 

Comment 15 has been used by a number of NGOs in petitions to the local 

authorities in relation to low income neighbourhoods which has resulted in 

those neighbourhoods being included in on the plans to extend the water 

infrastructure in Buenos Aires to previously unserved areas.88 In this, as with 

other rights-claims, the right to water under the General Comment adds 

legitimacy to any access to water claims and increases the pressure upon the 

authorities to respond in a rights-positive way.89

b. The Human Right to Water - Contaminations and Disconnections 

The courts in Argentina have used the constitutional guarantees which 

incorporate the international human rights treaties in order to protect and 

promote the human right to water in their decisions. The pollution of ground 

water reserves has been a motivating force behind a number of amparo actions,

86 Craven, 'The Domestic Application of the International Covenant on Economic, Social and 
Cultural Rights’ (1993) 40 Netherlands International Law Review 367
87 Fairstein, 'Legal Strategies and Right to Water in Argentina' in Riedel and Rothen (eds) The 
Human Right to 1/Vater (Berlin: Berliner Wissenschafts-Verlag, 2006)
88 See Langford, 'Ambition that Overleaps Itself? A Response to Stephen Tully's Critique of the 
General Comment on the Right to Water' (2006) 24 Netherlands Quarterly of Human Rights 433
89 Robinson, 'What Rights Can Add to Good Development Practice' in Alston and Robinson (eds] 
Human Rights and Development: Towards Mutual Reinforcement (Oxford: Oxford University 
Press, 2005) and Newell and Wheeler, 'Rights Resources and the Politics of Accountability: An 
Introduction’ in Newell and Wheeler (eds) Rights Resources and the Politics of Accountability 
(London: Zed Books, 2006)
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and the courts have addressed the human right to water when confronted with 

contaminated water supplies. In giving effect to the right to water, the courts 

have relied on the protection of a healthy environment in article 41 of the 

constitution as this gives a firm constitutional basis for locating the right to 

water.90 In the Fundacion Pro Tigre case,91 a community affected by the 

contamination of their water supply used an amparo action to hold the 

municipality to their obligation to ensure access to clean and safe water. The 

court used the constitutional protection of the environment to order the 

municipality to take action to provide clean and safe potable water to a 

community affected by contaminated water supply and to investigate the 

contamination with a view to re-establishing water provision.

Similarly in the Communidad Paynemil case,92 the Public Defender for Children 

sought injunctive relief from the court on the basis of the unlawful 

contamination of water used by the Paynemil indigenous community with 

heavy metals by an oil company. The court found that while the provincial 

authorities had taken some measures to assess the level of the damage caused, 

that the gravity of the contamination and the devastating effect it had on the 

community required more urgent action by the provincial government. It 

placed an immediate obligation on the government to provide clean and safe 

water to the community affected. This case clearly demonstrates that the state 

has ultimate responsibility for assuring the right to water and for regulating 

heavy industry to ensure that it does not cause contamination of essential water 

supplies.

Argentina has historically been faced with internationally mandated neoliberal 

structural adjustment policies as a condition of loans from international 

economic institutions which encouraged the implementation of pay-per-use

90 Picolotti, 'The Human Right to Water in Argentina’ (Centro de Derechos Humanos y 
Ambiente, 2003)
91 Fundacion Pro Tigrey Cuenca del Plata c/ Municipalidad de Tigrey otros (amparo] Camara de 
Apelaciones en lo Civil y Comercial de San Isidro, Sala I (9 June 1998)
92 Menores Comunidad Paynemil (amparo] Camara de Apelaciones en lo Civil de Neuquen, Sala II 
(19 May 1997)
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models of water provision.93 The privatisation process was not accompanied by
an adequate regulatory framework and supervisory body and communities
faced escalating water costs without the water supply infrastructure being
improved and extended to unserved urban and rural areas:

It is by now undisputed that the privatisation processes of the water 
sector that the [World Bank] encouraged ... have been less than 
successful. Popular distress provoked by deficient services and high 
tariffs, mutual accusations of violations of contracts and suits filed before 
international dispute settlement organs ... have been some of the 
unfortunate consequences of the Argentine experience with 
privatisation that have led to the revocation of contracts and return of 
water services to the state.94

As with other jurisdictions faced with pay-per-use models, Argentine water 
providers have had to deal with the economic accessibility of water and to 
ensure that water is not only physically accessible, but that those who are 
unable to afford the market price for water are not deprived of access to 
adequate water for domestic and personal use.

In the early Villavechia case95 the Mendoza provincial Supreme Court 
considered that water service provision and sanitation were essential to the 
households and communities they served and as social public services, any 
powers granted by law to providers to restrict access to those services should 
be read restrictively. In the Usuahosy Consumidores en Defensa de sus Derechos 
(UCDD) case96 the civil court went further than the previous case. In 
recognising the right of the consumer association to bring an amparo action on 
behalf of consumers more generally the court found that the consumer is at a 
significant disadvantage when faced with a large company who provide public 
services, as individuals do not have comparable financial, technical and human

93 Fairstein, 'Legal Strategies and Right to Water in Argentina' in Riedel and Rothen (edsj The 
Human Right to Water (Berlin: Berliner Wissenschafts-Verlag, 2006)
94 Olleta, The World Bank's Influence on Water Privatisation in Argentina: The Experience of 
the City of Buenos Aires’ International Environmental Law Research Centre Working Paper 
2007-02 available at http://www.ielrc.org/content/w0702.pdf. 1
95 Villavecchia de Perez Lasala, Teresa c/ Ohras Sanitarias de Mendoza (accion de 
inconstiuttionalidad) Suprema Corte de Justicia de la Provincia de Mendoza, Sala II (5 February 
1990)
96 Usuariosy Consumidores en Defensa de sus Derechos c/ Aguas del Gran Buenos Aires (amparo) 
Juzgado de Paz de Primera Instancia de Moreno (Buenos Aires) (21 August 2002)
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resources. The court also recognised that the failure to present any actual 
consumers who were unable to pay their water bills and therefore facing water 
shortages or interrupted service was unnecessary as the situation was well 
documented by the media and had been the subject of other litigation. Water is 
unlike the provision of other services and, as a good essential for human 
survival, it is unacceptable for any water provider to deny access to water to a 
household who cannot afford their water bills; access to clean and safe water is 
a right that must be assured to everyone, whether or not they have capacity to 
pay. Irrespective of the water provider, the Court found that the law which 
permitted the disconnections of water for non-payment was unconstitutional. 
In arriving at this decision, the court relied on a number of international human 
rights provisions, including article 11 of the ICESCR. This case demonstrates 
that the Court can be responsive to the needs of the poor and act as a protection 
against interference with the rights of marginalised and vulnerable households 
and communities.

The Court in Cordoba has extended the principle established in UCDD that it is 
the responsibility of the state to ensure that household water supply is 
affordable and to guarantee that where a household cannot afford to pay for 
water, that their supply should not be interrupted or curtailed. In the Quevedoy 
Otros case,97 a group of indigent families had outstanding unpaid water bills and 
faced disconnection of their water supply on that basis by the private water 
service provider. The court reiterated the recognition in the earlier case that 
water was an essential public service and therefore could not be subject to a 
harsh understanding of the market and should be addressed as a social good. 
As such the court ordered that a minimum water supply 200 litres per 
household per day should be guaranteed to everyone regardless of whether 
they were able to pay for the provision of such services. It was immaterial that 
the company was a non-state actor, it had an obligation to assure water supply 
to all. Any shortfall in income arising from this obligation, the water company

97 Quevedo, Miguel Angel Marquez, Ramon Hector, y Otros c/ Aguas Cordobesas SA (Amparo) Juez 
Sustituta de Primera Instancia de Cordoba No 51 Nominacion en lo Civil y Comercial (8 April 
2002]

203



should direct their claims for compensation towards government, rather than 

the indigent families. While this judgment puts the immediate burden on the 

water company to absorb the loss from having to assure a minimum essential 

water supply to every household regardless of an ability to pay, it is clear from 

the order of the court that the ultimate responsibility rests with the state, who 

are mandated to make the necessary compensations to the water supplier.98

The national courts have also demonstrated that they are receptive to using 

General Comment 15 of the ESCR Committee to help inform their analysis of the 

right to water. The Marchisio case99 concerned a number of poor urban areas in 

Cordoba which were unserved by the water infrastructure established in the 

city. Poor sanitation and a general lack of access to clean water sources meant 

that the only water source available to these communities was through 

contaminated wells. This was compounded by waste from a water treatment 

plant upstream which had polluted the local river which was also used as a 

source of water. In making its judgment the Cordoba Civil Court emphasised 

that article 25 of the UDHR, and the right to an adequate standard of living and 

the highest attainable standard of health were of constitutional standing within 

the state. It also reiterated the comments of the ESCR Committee in General 

Comment 15 that the right to water was essential to the enjoyment of a life in 

dignity and prerequisite for the realisation of the full catalogue of rights in the 

ICESCR and ICCPR.

In its analysis of the situation of the communities affected by the contaminated 

wells and river, the court reaffirmed that the right to health was about more 

than access to healthcare and included the pre-determinants of health and that 

the state had an obligation to protect public health against controllable factors, 

like the spread of disease and the provision of clean and safe drinking water. 

The Court emphasised the vulnerability of the applicant communities who were

98 See Chowdhury, Mustu, St Dennis and Yap, 'The Human Right to Water and the Responsibility 
of Business: An Analysis of the Legal Issues' SOAS Working Paper, 31 January 2011
99 Marchisio, Jose Bautista (Amparo) Juzgado de Paz de Primera Instancia de Cordoba No 8 
Nominacion en lo Civil y Comercial (16 October 2004)
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of economically limited means and included children and older people who 
were unable to provide for their own basic needs and were facing with an 
extreme situation. The circumstances of the applicant communities placed an 
obligation on the state to take urgent action to assure the access to the right to 
water. The Court ordered the state to take immediate action to make 200 litres 
of water per day available to every household.

The Court noted that the local authority had made representations about 
securing a more permanent water supply for the area including laying of long
term water infrastructure to secure access to safe water for the community. 
The court also made it clear that until such time as this had been realised, the 
state would be required to provide the emergency provision of 200 litres of 
water per household per day. The Court also ordered the state to address the 
capacity of the sewerage treatment plant to put a stop to its pollution of the 
river Suquia.

The Marchisfo judgment is interesting on two levels, the first of which relates to 
the Court’s deference to the political institutions of the state in relation to the 
permanent solution, which it viewed as being beyond the scope of the amparo 

action. This deference is significant in relation to the courts’ ability to hold the 
political organs of the state to account over its progress towards meeting its 
programmatic responsibilities of progressive realisation, to the maximum of 
available resources. The Court in this case stated clearly that it was beyond the 
scope of its power to mandate how the state’s resources should be spent, as the 
decision of how best to achieve the general wellbeing of the people fell within 
the discretionary domain of the political institutions. In this case, it is clear that 
Cordoba Civil Court was not comfortable in engaging in this higher level of 
scrutiny to assure long term solution of access to adequate water for personal 
and domestic use. On the other hand in relation to responding to the 
immediate needs of the community, the Court was comfortable to place a 
requirement on the provincial government to ensure that every household in 
the affected area was provided with an emergency water supply in the interim,
until such time as the communities were connected to the promised extended
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water infrastructure. This places a considerable financial burden on the 
provincial authorities and could be viewed as an additional impetus to 
encourage a swifter completion of proposed extension of the water 
infrastructure to the affected communities.

c. Concluding Comments
The nature of the Argentine legal system, based on the civil law model and the 
fact that legal precedents are not binding means that the actual of judgments of 
the courts carry less weight within the normative hierarchy of law within in the 
state, than within a common law country. However, despite this limitation, it is 
clear from a growing body of jurisprudence that the right to water is becoming 
increasingly important as a tool of holding state actors to account. The impact 
of these decisions has meant that claimants facing a variety of deprivations have 
been able to use the courts to achieve redress and that the courts have been 
receptive to such claims. There is a clear trend in the jurisprudence which 
suggests that the courts are much more likely to respond positively to claimants 
when they are faced with urgent need, rather than addressing long term 
structural problems in realising the right to water. As noted by Courtis, this 
trend is not limited to the right to water, but is replicated across the full range 
of economic and social rights that have been brought before the courts.100

The Argentine experience identifies some recurring issues in the litigation of 
right to water claims. The first of these relates to the role of the court as a check 
on governmental action or inaction. On numerous occasions amparo actions 
have been met with robust arguments from the state party arguing that the 
courts do not have jurisdiction over economic and social rights claims as these 
policy issues which are vested in the political institutions of the state. However 
in response to these claims the courts have consistently asserted themselves as 
defenders of the constitution and the economic and social rights contained 
therein. This role of guardian is one that is held dear by the courts and the

100 Courtis, 'Argentina: Some Promising Signs’ in Langford (ed) Social Rights Jurisprudence: 
Emerging Trends in International and Comparative Law (Cambridge, Cambridge University 
Press, 2008)

206



judiciary and, despite strong claims about excess of jurisdiction, they continue 
to act as an institution through which the poor and marginalised can hold the 
state to account.

In relation to the right to water more specifically there are two additional 
points to be addressed; namely the difficulties presented by the privatisation of 
water services and the role of the court when faced with structural deficiencies. 
It is clear from the jurisprudence about that the issue of privatisation has 
required the court to engage in some innovative solutions when households and 
communities face deprivations of the right to water. The Quevedo case clearly 
identifies that private water companies are not exempted from their 
constitutional obligation to assure the right to water. The court makes it clear 
that it is a violation of the right to water to disconnect water supply from a 
household which cannot afford to pay outstanding bills. They have consistently 
shown themselves to be reticent to use supervisory orders to ensure the full 
access to the right to water, preferring to focus on emergency or urgent cases, 
rather than long term structural change. This raises significant questions about 
the court’s role in defining and delineating the normative content of the right to 
water and the minimum core of the right to water, which will be explored in 
greater detail in chapter six.

4. Property Rights, Water and Indigenous People in Botswana
Botswana, unlike India and Argentina, has not had the same amount of case law 
generated on the subject of the right to water, but it does raise some interesting 
issues on the rights of indigenous people and water. The Bushmen of Botswana 
have met with multiple discriminations over the years, including being forced to 
leave their ancestral homes and to integrate into mainstream settled homes. 
The government engaged in a concerted campaign to encourage the Bushmen to 
leave the Game Reserve from 1997. Initially this involved offering improved 
services and homes in a settled location outside of the Reserve. While this had 
some success in attracting people to leave, the success was short lived as 
‘settled’ Bushmen returned to the Reserve and others refused to leave at all. In
2002, in an effort to increase the take up of the relocation package, the
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government engaged in more aggressive tactics and the decision was taken to 

stop providing essential and basic services to the Reserve, which the Bushmen 

relied on for their survival and continued possession of the land. This was 

designed as a further 'inducement’ to leave, but it was clearly more of a coercive 

tactic. Uncontested evidence was adduced of huts being dismantled and 

property destroyed without the consent of the Bushmen.101

Prior to bringing a claim under the guise of access to the right to water, the 

Bushmen had taken a case to the High Court to assert their right of access to 

their ancestral lands and to resist the relocation strategy adopted by the 

government which was designed to encourage the Bushmen to leave the Central 

Kalahari Game Reserve (CKGR). The High Court recognised that there was 

'never a time when the CKGR Bushmen were considered trespassers in the 

CKGR, either by the British Government or the Botswana Government’.102 The 

court emphasised there was a precedent for extinction of the title of the 

indigenous people to a particular area of land through an act which designated 

that land for a purpose that was inconsistent with the existence of continued 

indigenous rights it, but any such designation was be subject to a review of its 

constitutionality.

In the Sesana case, the court emphasised the detrimental impact that the 

positive tactics of relocation of the Bushmen could have and suggested that the 

government 'might want to pause and consider whether the disappearance of a 

people and their culture [was not] too high a price to pay for the gain of offering 

... services at a centralised location’.103 The Court further emphasised that any 

consultation prior to the decision to relocate the Bushmen from their ancestral 

home should take into account the specificity of their lifestyle and their relative 

powerlessness. The burden was therefore on the government to ensure that 

there was adequate consultation and consent by those affected by the relocation 

policy. The Court demonstrated its willingness to engage with the issues which

101 See the earlier case of Sesana and Others v Attorney General (52/2002) [2006] BWHC 1
102 Ibid, paragraph 31
103 Sesana and Others v Attorney General (52/2002) [2006] BWHC 1, paragraph 33
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the Bushmen were facing and there is a clear appreciation of their particular 
needs and the value of this indigenous people and their value to Botswana. 
From the Court’s language it is clear that they are trying to persuade the 
Government to reconsider its policy, rather than mandating it to do so. This 
role of persuasion is one which demonstrates both the Court’s willingness to 
engage and to defer to the policy judgements of the political actors within the 
state.

a. A Note on Standing

The Constitution of Botswana contains a number of protections of fundamental 
rights and freedoms in Chapter 2, including the right to life,104 protection from 
deprivation of property105 and the protection from inhuman treatment.106 
Section 18 of the Constitution allows for any application for redress of these 
fundamental rights to be protected through an application to the High Court. In 
light of the relative vulnerability and powerlessness of the Bushmen in 
Botswana, in order to be able to bring a case to the court they were supported 
by an NGO. The Court has demonstrated a willingness to take an expansive 
reading of the Constitution in order to make these rights accessible:

the provisions of section 18 are intended ... to afford protection to the 
fundamental rights and freedoms granted to the individual. For this 
reason it is desirable that all persons, individuals and organisations 
should have access to the High Court to seek redress for any perceived 
contraventions of their rights. The provisions of section 18 of the 
Constitution as to who can approach the court must therefore be 
interpreted liberally to give as wide an access to the court as possible.107 

The Court has also recognised that 'Groups of individuals formally organised or
informally organised would also qualify, in our view, as persons under the
definition of that word’.108

104 Section 4 of the Constitution of Botswana
105 Section 8 of the Constitution of Botswana
106 Section 7 of the Constitution of Botswana
107 Kamanakao and Others v Attorney General and Another [2002] 1 BLR 110 (HC), paragraph 4
108 Ibid
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As identified in chapter three of this thesis, in order for courts to be institutions 
of transformation and to be used as a means of protecting economic and social 
rights, they need to be open and accessible to all claimants, especially the poor 
and disadvantaged. The Botswana High Court has also accepted that an 
individual may claim on the basis of a group right as necessary in order to make 
the courts as accessible as possible:

an applicant who alleges a breach on his right, or a right he shares with 
or in a group, is entitled to bring an application to vindicate that right for 
himself and the group, even if in the ordinary parlance the right may be 
referred to as that of a group provided, however, that the applicant 
shares in that right or has a substantial and not insignificant interest in 
connection with that right.109

This is a recognition by a deferent Botswana court of the need to be accessible, 
even within a conservative legal system. It demonstrates that the court’s 
innovations can be moderate, but still have a transformative impact, albeit in 
small incremental steps.

b. Bushmen and Access to Water

Prior to instigating the case to seek the restoration of access to water on their 
ancestral lands, the Bushmen had successfully challenged the relocation policy 
and the court found that the Government’s refusal to grant members of the 
community game licences was unlawful. The Bushmen of the Basarwa 
community had over the years established permanent settlements inside the 
CKGR and continued in their lifestyle as hunter-gatherers. In the mid-1980s a 
private company had sunk prospecting borehole, and, on the basis that these 
were not required by the company, it was agreed between the parties that this 
borehole could be used by the Basarwa community. Between 1986 and 2002, 
the local authority maintained the borehole. In 2002 as part of its policy to 
'encourage' the Bushmen to take up the relocation package off the CKGR, the 
local authority dismantled and removed the pump engine and water tank from 
the borehole.

109 Ibid, paragraph 5
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The Court observed that ‘it is not farfetched to conclude as a matter of 

overwhelming probability that this was designed to induce the residents to 

relocate by making it as difficult as possible for them to continue residing inside 

the CKGR'.110 The Court of Appeal emphasised the considerable suffering faced 

by the Bushmen who were denied access to water. They were very weak and 

vulnerable to illness and suffered from a lack of water for personal and 

domestic hygiene. The Government claimed that the borehole was never 

designed for human use and that the policy of relocation was justifiable on 

grounds of increasing fears that the Bushmen settlement would extend into 

areas designed for wildlife of the CKGR.

The Court of Appeal rejected the government’s arguments and found that any 

person who lawfully occupies or owns land has a right to sink a borehole for 

personal and domestic uses, and as such the Bushmen have the right to use the 

disused borehole or to sink any other borehole on the CKGR for domestic 

purposes. In arriving at its decision it made reference to General Comment 15 

of the ESRC Committee which in it placed a special obligation on states to 

ensure that 'indigenous people’s access to water resources on their ancestral 

lands is protected from encroachment’ and that states should 'provide 

resources for indigenous peoples to design, deliver and control their access to 

water’.* 111 In reading General Comment 15 in conjunction with the protection 

against inhuman and degrading treatment in section 7 the Constitution, the 

Court found that any attempt to limit the Bushmen’s access to water within the 

CKGR was unlawful. In light of deriving the right to water from the property 

rights, the obligation on the state was that they should not interfere with the 

rights of the Bushmen community to make use of the borehole, but the Court 

placed no obligation on the local authority or central government to provide for 

this right and all costs involved in accessing water was to be borne by the 

applicants.

110 Mosetlhanyane v Attorney General Court of Appeal (unreported, 27 January 2011)
111 General Comment 15, paragraph 16(d)
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c. Concluding Comments

The experience of the Bushmen of Botswana highlights the particular water 
issues which arise for nomadic indigenous people. Unlike settled communities 
who have traditional 'ownership’ of land, the property rights that accrue to 
indigenous people are those of access to resources and the rights to exploit the 
land in manner which is compatible with their traditional way of life. In this 
case, the Government had used its laudable aim of protecting the Game Reserve 
as an excuse for arguing that the rights of the Bushmen to exploit the land 
should be limited. However, in rejecting their argument, the Court rightly 
points out that the interests of the Bushmen are not incompatible with the aims 
of the Reserve. Moreover, as the CKGR is their ancestral home, they have the 
right to occupy that land and have rights of access to resources which can be 
extracted from the land based on the protection against interference with 
property rights.

While this is a celebrated victory for the Bushmen community, and 
demonstrates that the right to water can be derived from property rights 
attached to the land, the only aspect of this right that the court addresses is non
interference by the state. As we have already examined the right to water 
creates obligations on states to respect, protect and fulfil this right. In this case, 
the court avoids an examination of the range of duties which flow and focus on 
the most limited aspect of the right of access to water. It was accepted by both 
parties in this case that the local authority had dismantled the pump and tank 
which had made accessing water impossible for the Bushmen community who 
used it. Despite the fact that the court found that this lack of access constituted 
an interference with the dignity of the Bushmen community and was a form of 
inhuman and degrading treatment, the court only addressed the prohibition on 
the community re-establishing access to the borehole and did not address any 
obligation on the state to restore the borehole to its previous working state. 
This case demonstrates that unless courts are willing to grapple with issues 
beyond the interference with access to the right to water, even a victory such as 
in the instant case will remain ineffective.
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5. Conclusion
The human right to water as a stand-alone right is still in its infancy and there is 
limited jurisprudence on what the scope and content of this right is. However 
as can be seen from the litigation in this chapter, various states have used the 
already well-established principles within their domestic legal orders to derive 
the right to water. The domestic examples used in this chapter are not 
presented as a definitive interpretative approach to the right to water within 
national court systems, however what they can do is offer insights into how this 
right can be protected and promoted within domestic legal systems. Given the 
relatively small amount of case law, which is available on the right to water, it 
would be unwise to draw sweeping conclusions on the basis of the examples 
used here. This should not mean that the experiences of other jurisdictions 
should be written off as inherently untranslatable to other contexts. It requires 
us to be conscious of its limitations and aware of the particular cultural, social, 
political and legal norms upon which this litigation is founded. Nevertheless, 
where good practice is identified or where the examples may be useful in 
helping us develop our understanding of the right to water they should not be 
ignored.

The three jurisdictions in this Chapter demonstrate three very different 
approaches to litigating and adjudicating the right to water. In the Indian 
context, it is clear that the approach used for the development is a judiciary led 
enterprise and while this has been well received in some quarters, the litigation 
has lacked consistency and coherent application of standards. In relation to the 
right to water, the courts have willingly accepted it as an unenumerated right in 
the constitution and derived from the right to life. However, despite the 
recognition of the right to water, the actual content of that right has remained 
elusive and ill-defined by the Court. Moreover, the inconsistent approach of the 
courts to the right to water, and to other rights, has led to some considerable 
criticism of the Indian approach.
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In Argentina, the courts have found the right to water as derived under the 
constitutional protection of the right to a healthy environment. While this has 
proven a useful mechanism for ensuring that communities are supplied with 
emergency water when supplies have become contaminated, it is less useful as 
a mechanism for dealing with systemic deprivations. This articulation of the 
right has, however, empowered the courts with the tools to mandate quantities 
and regularity of safe and potable water to communities affected by 
contaminated water supply.

In Botswana, we see the most limited protection of the content of the right to 
water, where the right of access to water is protected against state interference 
through an expansive reading of the constitutional protection of property. 
Given the conservative and incremental nature of the Botswana legal system, 
this is a victory for the Bushmen community. The scope and remit of this 
victory is limited in relation to the affected indigenous community who had 
previously been refused access to a borehole on their ancestral lands. However, 
it also demonstrates the need for the right to water to be defined as an 
independent right to ensure that the obligations to protect and fulfil that right 
are assured as well as the duty to respect.

These jurisdictions present some of the clear problems with how deriving the 
right to water from other rights can lead to a skewed or curtailed understanding 
of the scope and content of the right to water.112 The derivation approach to 
using the right to water in the domestic courts has the benefit of allowing 
vulnerable communities and households to access remedies that would not 
otherwise be open to them. It also helps delineate the scope and content of 
aspects of the right to water, but it also leaves this right in a 'truncated' form, 
meaning that the right can only be invoked in conjunction with another affected 
right.113 For example, in Argentina, invoking the right as an ancillary of the 
right to a healthy environment means it is a useful tool for assuring access to

112 This is explored in greater depth in chapter two.
113 Cahill, 'The Human Right to Water - A Right of Unique Status: The Legal Status and 
Normative Content of the Right to Water’ (2005) 9 International Journal of Human Rights 389
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clean and safe drinking water after contamination, but it is less helpful when an 
unsupplied urban area is advocating for connection to the water infrastructure 
to ensure it will not be affected by future contaminations of the current 
unsecured water source. The recognition of the right to water as an 
independent right permits a much more complete examination of the right to 
water and its normative content. It is for this reason that the examination of the 
South African litigation chapter five is so significant to our understanding of the 
evolution of the right to water.
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Chapter Five

REGULATING AND LITIGATING THE RIGHT TO WATER IN

SOUTH AFRICA

1. Introduction
This chapter will examine the development of the right to access water in South 
Africa from an aspirational goal to a right recognised as an integral part of the 
transformative programme of the final Constitution. Unlike the jurisdictions 
examined in the previous chapter, the right to water is expressly included in the 
Constitution of South Africa which has led to a regulatory system which is 
designed around this right. The South African experience is built around the 
implementation of the right to water through law and policy at a national level. 
Throughout this process emphasis has been placed on the balance between cost 
recovery and ensuring an essential service to protect poorer users against 
water disconnections. Latterly this balancing process has also included 
sustainable use of water resources and environmental concerns about the even 
distribution of water across the national territory and protecting water 
reserves. The inclusion of the right to water in the Constitution has created a 
rights-based perspective on access to water which permeates through the 
whole system of provision of water services in South Africa. The courts have 
sought to address access to adequate water within this rights-based framework.

The interconnected nature of standards concerning the right to water in the 
domestic context and international standards developed by the ESCR 
Committee will be used to inform the discussion of the right to water at the 
national level. There is a clear overlap in the framing of the right to water in the 
domestic and international spheres which lends itself to cross-pollination of the 
normative content and implementation discourses between these two spheres. 
This is particularly relevant when understanding the obligations which attach 
to economic and social rights in the Covenant through the 'tripartite typology’ 
which is mirrored in the South African Bill of Rights. Similarly, the common 
language of progressive realisation and availability of resources in both the
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national and international economic and social rights provisions lends itself to 
an exchange of experience and interpretive techniques.

The responses of courts to the right to water have not always been consistent 
with the transformative purpose of the Constitution, but they have been 
important in clarifying the law and its attendant obligations on local authorities 
and water service providers. Cases which seek injunctions against 
disconnection of water services have come before courts on several occasions, 
and while the court has not always been consistent in its conclusion, generally 
disconnections of essential services for non-payment, where there is a genuine 
inability to pay, are considered to be contrary to the constitutional paradigm of 
transformation.

The framev/ork established in national legislation has clarified that there should 
be no disconnection where there is an inability to pay. In such circumstances 
the burden is placed on the water services provider to ensure that the water 
user has an opportunity to make representations to demonstrate that the 
disconnection can happen lawfully and in a constitutionally compliant way. On 
the other hand, when it comes to fulfilling positive obligations guaranteed by 
the right to water, the courts have demonstrated more reticence. This chapter 
addresses the development of the right to water as a constitutional norm in the 
1996 Constitution and how this right has been framed. Secondly, it will 
examine how the courts have used the framework of 'respect, protect and fulfil', 
the same paradigm as used in the ICESCR, to ensure the rights contained in the 
Constitution.1 This chapter will focus particularly on the experience of the Phiri 
right to water litigation as this case was the first of its kind to reach the 
Constitutional Court and it remains the only pronouncement of that Court on 
this right.

1 Section 7(2) of the Constitution of South Africa 1996
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2. Entrenching the Right to Water
From the very beginning in its role as the major governing party in the post
apartheid South Africa, the African National Congress (ANC] recognised the 
need to make access to safe and adequate water a priority; The fundamental 
principle of our water resources policy is the right to access clean water - 
"water security for all”’.2 While the move towards the commodification of 
resources and services was already taking hold within the reconstruction 
programme, the realisation that not everyone was capable of paying for these 
services within the normal confines of the market was apparent. Therefore 
balancing the needs of the individual against market forces was central to the 
programme of the new government and 'a lifeline tariff to ensure that all South 
Africans are able to afford water services sufficient for health and hygiene 
requirements' was incorporated into policies for water provision.3

The prevalence of the cost recovery model was to increase as the ‘new’ South 
Africa took shape and the first Minister for Water Affairs in the post-apartheid 
era took a particularly hard line in relation to water provision;

The RDP [Restructuring and Development Programme] makes no 
reference to free water to the citizens of South Africa. The provision of 
such free water has financial implications for local government that I as a 
national minister must be extremely careful enforcing on a local 
government.4

It has been suggested that the Minister and newly appointed ANC government 
were largely influenced in this cost recovery approach by the World Bank and 
the advice that; ‘municipal privatisation contracts "would be much harder to 
establish” if poor customers had an expectation of getting something for 
nothing’.5 The cost recovery approach to water provision was taking root in 
South Africa. This section will examine, firstly, the interconnection of the

2 African National Congress, Reconstruction and Development Programme (Johannesburg: 
Umanyano Publications, 1994), 28
3 Ibid, 58
4 Quoted in Bond and Dugard, 'Water, Human Rights and Social Conflict: South African 
Experiences’ (2008) 1 Law, Social Justice and Global Development Journal (available at 
http://go.warwick.ac.uk/eli/lgd/2008 1/bond dugard/J
5 See Ibid and Appendix 2 of the World Bank, Country Assistance Strategy: South Africa 
(Washington DC: World Bank, 1999)
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entrenched right to water with social transformation. Secondly it will address 
the water ideology within South Africa, which informs the means of water 
provision within the state. Thirdly it will examine the formation of the free 
basic water allowance policy and how this was used to give effect to the right to 
water and, finally, it will give a brief overview of the procedural safeguards 
reinforced through the courts.

a. The Right to Water and Social Transformation 

The early recognition of the importance of clean safe water as vital for the 
health and prosperity of the people of South Africa in the ANC’s Restructuring 
and Development Programme did not immediately transfer into the 
constitutional design for the new South Africa and the right to water was not 
explicitly included in the Bill of Rights in the 1994 Constitution. The 
transitional nature of this constitutional document perhaps explains this 
omission and the 1996 Constitution includes the right to water, along with a 
catalogue of other economic and social rights which were explicitly recognised 
within Chapter 2. Section 27 of the Final Constitution states that:

Everyone has the right to have access to
(b) sufficient food and water... ,6

Other rights protected in this section include the right to access health care 
services, social security and social assistance. The obligation to ensure the 
enforcement of these rights is placed on the State, which must take 'reasonable 
legislative and other measures, within its available resources, to achieve the 
progressive realisation of each of these rights'.7 The implication of this 
constitutional protection of the right to water, and the other economic and 
social rights, has been an increased awareness of the importance of water 
provision and other basic services as essential tools in tackling poverty amongst 
South Africa's poorest residents. This reiterates the international position of 
the importance of water as a means of social change; 'Experience has also 
shown that interventions in improving access to safe water favour the poor in 
particular, whether in rural or urban areas, and can be an effective part of

6 Section 27(1)
7 Section 27(2)
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poverty alleviation strategies.’8 The South African Government introduced laws 
and policies which seek to give effect to key rights provisions in the 
Constitution.

The impact, limit and scope of this constitutional construction of the right to 
water have been expanded through law and policy both at a national and a local 
level. This process has sought to define and delimit the obligations which are 
derived from the right to water in the Constitution. In 1997 the Water Services 
Act recognised that 'Everyone has a right of access to a basic water supply and 
basic sanitation’ and that water service providers must take reasonable 
measures to give effect to these rights, including an obligation on every water 
services authority to 'provide for measures to realise these rights’ within its 
water services development plan.9 The positive nature of the obligations on 
v/ater service providers highlights the need for this right to be effectively 
implemented through a progressive and constructive framework. While it does 
not imply that this right creates an immediate entitlement to an unlimited water 
supply, it ensures that the improvement in the protection of the right to water 
must be on-going. Water service providers must constantly be seeking to 
expand and enhance the service, constantly on the road to the progressive 
realisation of the full protection of the right to water.

The Water Services Act sets the regulatory framework for the constitutional 
protection of the right to water in South Africa. It sets out clear legal obligations 
on water service providers to ensure that they do not arbitrarily deprive users 
of access. This includes a special protection for poor and vulnerable water 
users who are at risk of disconnections for non-payment. The Water Services 
Act makes it clear that any disconnection or limitation of water supplies 'must ... 
not result in a person being denied access to basic water services for non
payment, where that person proves, to the satisfaction of the water services 
authority, that he or she is unable to pay for basic services’.10 The Act also

8 WHO Guidelines for Drinking-Water Quality Preface, xv
9 Section 3 of the Water Services Act 108 of 1997
10 Section 4(3)(c) of the Water Services Act 108 of 1997
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emphasises the importance of a continuous water supply. This not only 
requires water services providers to ensure that poorer users are not limited in 
access to or disconnected from basic services, but it also places procedural 
obligations on the authority to provide for an opportunity for poorer users to 
make representations to plead their case before any proposed disconnection or 
limitation can occur.

The Water Services Act creates a direct obligation on water service providers to 
assure ‘basic services'. Where there are water shortages, universal provision of 
basic water supply and sanitation to all users must be the priority, rather than 
placing emphasis on those who can afford to buy more.11 South Africa is a 
country with uneven water distribution throughout the state and this provision 
would suggest that in times of water scarcity, or when sustainability of water 
supply is emphasised, water conservation programmes should be targeted 
towards high water users particularly. There is a constant obligation to expand 
and improve their water networks, which means that water services providers 
cannot be complacent and must be continuously seeking to redress the uneven 
water distribution and ensure that all current and potential users are 
considered in the development and expansion of the network. As has already 
been discussed in chapter three of this thesis, vulnerable water users can often 
be subject to an inequitable distribution of water in times of water scarcity and 
the Water Services Act identifies that this would be contrary to the 
constitutional guarantee of the right to water.12

b. Rights Based or Cost Recovery?
The Water Services Act creates a framework for the implementation of the right 
to water in South Africa and seeks to balance the interests of the individual 
against the business case for ensuring that water service provision is 
economically viable. The rights-based approach to the provision of basic 
human services, such as health, housing and water, has come under some 
considerable criticism for being too removed from the individuals and

11 Section 5 of the Water Services Act 108 of 1997
12 See, for example, the examination of the particular issues faced in India.
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communities which it professes to protect and for maintaining the unequal and 

inequitable systems it aspires to overcome.13 South Africa has sought to 

minimise this through strong transformative constitutional provisions and a 

clear legislative framework. It is less clear whether this transformative vision 

has been achieved and there continue to be vast disparities in wealth and access 

to basic services.

In the new democratic era, the issue of political representation was the main 

concern of those pushing for change; the cry of 'one person, one vote' became 

the motif of campaign for a new democratic South Africa. The issue of economic 

disadvantage was an issue to be addressed by the new constitutional legal and 

political order through the necessary social transformation which would follow 

this democratisation process.14 However, even before this new legal order had 

been created, the fear that this process would not, of itself, be enough to ensure 

the transformation from a deeply unequal society was nevertheless present in 

the minds of the negotiators for the post-apartheid South Africa.

The danger exists in our country as in any other, that a new elite will 
emerge which will use its official position to accumulate wealth, power 
and status for itself. The poor will remain poor and the oppressed - 
oppressed. The only difference will be that the poor and powerless will 
be no longer disenfranchised, that they will only be poor and powerless 
and that instead of racial oppression we will have non-racial 
oppression.15

In the new South Africa, solving the problems of the past extend beyond merely 

ensuring formal democratic participation through the ballot box, and must 

include re-enfranchising individuals and communities who continue to be 

affected by the economic and social exclusions which were visited upon them 

during the era of apartheid. The development and empowerment of these

13 Baxi, 'Voices of the Suffering and the Future of Human Rights’ (1999) 8 Transnational Legal 
and Contemporary Problems 125
14 Greenstein, 'Socioeconomic Rights, Radical Democracy, and Power: South Africa as a Case 
Study’ in Gordon (ed), From the Margins of Globalization: Critical Perspectives on Human Rights 
(Oxford: Lexington Books, 2004)
15 Sachs, Advancing Human Rights in South Africa (Cape Town: Oxford University Press, 1992), 
xii. Albie Sachs was appointed to the Constitutional Court in 1994. Prior to this he worked as a 
member of the constitutional and legal committee of the African National Congress (ANC), who 
were responsible for drafting constitutional proposals for the ANC in the negotiation process.
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groups and individuals continues to be stifled by the enduring repercussions of 
such policies well into the democratic era.

The Constitution is not a neutral document and establishes an ethical discourse
which requires the constant progression towards a more egalitarian society,
where social inclusion is paramount. This idea courses through the South
African political and legal order. Transformation in this context requires a
motivation to change a society for the better. To make society more equal.
Understanding what exactly this transformation should look like is complicated
by the multifaceted nature of the exclusions which are faced by the majority of
South Africans. What constitutes transformation for the purposes of the South
African constitutional order has often been underdeveloped in legal discourses,
but some have sought to tackle this issue directly.

We understand transformation to require a complete reconstruction of 
the state and society, including redistribution of power and resources 
along egalitarian lines. The challenge of achieving equality within this 
transformation project involves the eradication of systematic forms of 
domination and material disadvantages based on race, gender, class and 
other grounds of inequality. It also entails the development of 
opportunities which allow people to realise their full human potential 
within positive social relationships.16

This three tiered approach suggested by Albertyn and Goldblatt emphasises 
redistribution, eradication of systemic barriers to inclusion and realisation of 
human development. It is a strong and multi-layered approach to defining 
transformation. This definition serves as a useful means of contextualising 
transformation with equality and the need to address the various forms of 
oppression and obstacles to substantive equality in South Africa. A thick 
understanding of transformation finds its foundation directly in the 
Constitution and has been the subject of much academic discussion, but a 
definition of transformation remains elusive.17

16 Albertyn and Goldblatt 'Facing the Challenges of Transformation: Difficulties in the 
Development of an Indigenous Jurisprudence of Equality’ (1998} South African journal on 
Human Rights 248, 249 (citations removed]
17 See Liebenberg, 'Needs, Rights and Transformation: Adjudicating Social Rights’ (2006} 17 
Stellenbosch Law Review 5, Albertyn and Goldblatt 'Facing the Challenges of Transformation: 
Difficulties in the Development of an Indigenous Jurisprudence of Equality’ (1998} South African
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Understanding the Bill of Rights as something more than simply mapping a 

right discourse onto the normal legal relations, requires an alternative 

conception of the rights-based model to one which attempts to defeat the 

systemic political and economic inequalities which cause the impoverishment 

and disadvantage of groups and individuals. The transformative nature of the 

South African Constitution means that it is firmly positioned to empower the 

individual against the hidden forms of oppression in society. Unlike the model 

adopted in a number of other jurisdictions, South African water service 

provision has largely been supplied through publicly owned water service 

providers, but that does not mean that it has been unaffected by the 

increasingly neoliberal model of pay-per-use and cost recovery. The 

rights/person focused approach required by the Constitution is often framed in 

opposition to the cost recovery approach which was adopted by the 

Government in the aftermath of the transition to the new South Africa. 

Therefore these competing models provide the uneasy framework for the 

provision of water since 1997, identifying two key elements: a market based 

approach to cost recovery and the need to provide sufficient access to water for 

those unable to buy water at the market rate.

Beyond the Water Services Act there is a broader guiding principle which 

applies to local authorities, requiring then ‘to move progressively towards the 

social and economic upliftment of local communities and the provision of basic 

services to all ... people, and specifically the poor and the disadvantaged’.18 This 

obligation of progressive realisation demonstrates the importance of the rights- 

based approach to access to water and lies at the heart of the provision of all 

basic services to South Africa's poorer residents. It demonstrates again the 

transformative mandate of the Constitution filtering down through the law and

Journal on Human Rights 248 and Klare, 'Legal Culture and Transformative Constitutionalism’ 
(1998) 14 South African Journal on Human Rights 146
18 Preamble of the Local Government and Municipal Systems Act 32 of 2000. While the 
preamble itself is not binding it serves as a guiding principle in the interpretation and 
application of the statute and serves as a legislative reminder of the salience of the 
constitutional principle of progressive realisation in relation to the provision of economic and 
social rights.
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policy within the State. This principle of transformation can sit uneasily with 
the corresponding responsibility on local authorities to ensure that the 
provision of basic services is an economically viable.

Despite the overarching recognition of the human costs involved in water 
service provision, the primary focus is on the ‘need to ensure financially and 
economically viable municipalities’.19 The logic behind this focus on efficiency 
and water as an economic good is that the more efficient the system, the less 
users have to pay and the more space there is for progressive realisation of 
increased access to water. What is troubling about this approach is that it 
appears to contradict the underlying transformative agenda in the Constitution. 
The Water Services Act has sought to clarify the need for balancing cost 
recovery and cross subsidisation of poorer users, while seeking to ensure that 
those who can, pay. This approach echoes the 1994 White Paper on Water 
Supply and Sanitation Policy, which sought to emphasise that the right to water 
could only be protected in a way that recognised its economic value and the 
user-pays principle - a clear indication that the government has embraced the 
marketised model of water service provision.20

This White Paper pre-dates the inclusion of the right to access adequate water 
as a constitutional right in the 1996 Constitution, but it does address the issue 
of the need for a basic water supply, defined as 25 litres per person per day, to 
be subsidised for poorer users. When this figure is compared to the WHO 
guidance on minimum quantity for health discussed in chapter two of this 
thesis, it is clear that there remain a number of dignity, health and standard of 
living concerns with this level of water supply. This is aggravated when 
households are connected to a waterborne sanitation network, which requires 
high levels of water access and places a considerable water use burden on a 
household with limited access to water. The White Paper made it clear that 
this level 'is not considered to be adequate for a full, healthy and productive life’

19 Preamble of the Local Government and Municipal Systems Act 32 of 2000
20 Department of Water Affairs and Forestry, Water Supply and Sanitation Policy White Paper: 
Water - an Indivisible Asset, 1994
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but this amount was considered to be sufficient to meet the minimum required 

for consumption, food preparation and basic personal hygiene.21

Where waterborne sanitation is used this figure is well below the amount 

necessary to ensure that toilets can be hygienically maintained. While this 

figure is comparable to minimum international standards, it is not considered to 

be a suitable long term water supply solution; it is a minimum level to sustain 

life and creates considerable health risks if it endures over an extended 

period.22 In order to avoid personal and public health risks, this supply must be 

supplemented by access to a water source that allows for bathing, laundry and 

at the very least communal sanitation facilities.23 Any such 'communal' 

facilities can raise a number of other risks, including human security and dignity 

concerns, particularly for women, which would also need to be addressed if 

such a temporary measure were in place in order to ensure it was human rights 

compliant.24

The provision of 25 litres per person per day also raises doubts about the 

constitutionality of this level of water supply and its compliance with the right 

to water in the Constitution.25 The need for a consistent and well managed 

water supply is important for public health, as such, any break in service must 

not exceed 2 per cent of the time and, in cases of maintenance of the water 

supply, the break must not be longer than one week.26 With the continuous 

expansion of townships in South African cities through informal settlements 

and the need to ensure proper access to water in rural areas, the task of 

ensuring access to sufficient clean and affordable water continues to be 

challenging for local authorities. Despite the difficulties of restoring and 

rehabilitating an underfunded and often decrepit water supply system, there

21 Ibid, 15.
22 See the discussion of WHO guidance discussed in chapter 2.
23 See chapter two and WHO guidance on water quantity, which was followed by the ESCR 
Committee in General Comment 15.
24 For more on the associated risks, see the discussion in chapter two.
25 This will be explored later in more detail in relation to the Phiri water rights litigation.
26 Department of Water Affairs and Forestry, Water Supply and Sanitation Policy White Paper: 
Water- an Indivisible Asset, 1994,15
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also is a persistent residual obligation to progressively work towards the 
realisation of the right in section 27 and to ensure that the current levels of 
access are maintained in accordance with the principle of non-retrogression. 
The South African water service provision has been, and continues to be, pulled 
in two different directions, with concern that cost recovery taking precedence 
over a human rights based approach to access, contrary to what is required by 
the Constitution.

c. Free Basic Water Allowance: Shield or Sword?
Along with the numerous procedural guarantees set out in the Water Services 
Act and the obligation on local authorities to work towards the progressive 
realisation of the right to water, guidance about what this meant in practice was 
issued through a national policy on the Free Basic Water Allowance. This 
Allowance was set out in policy documents in May 2001 when the Department 
of Water Affairs and Forestry issued its Implementation Strategy Document,27 
which was accompanied by guidelines to local authorities on the Free Basic 
Water Allowance.28 Both of these documents established that the Free Basic 
Water Allowance should consist of a minimum of 25 litres of water per person 
per day, a calculation that was to be made on the basis of a household of eight, 
which equates to 6,000 litres per household per month. Local authorities were 
urged to particularly target poor households as full enjoyment of the right to 
adequate water is one of the key preconditions to assisting people out of 
poverty and is therefore undoubtedly a potentially transformative measure.

This Free Basic Water Allowance was considered to be a minimum for local 
authorities and/or water service providers and these guidelines allowed for 
local authorities to revise this figure upwards to take into account the specific 
needs of the local area;

[I]t needs to be recognised that local authorities should still have some
discretion over this amount ... In some areas where poor households

27 Department of Water Affairs and Forestry, Free Basic Water: Implementation Strategy 
Document (Version 1) 2001
28 Department of Water Affairs and Forestry, Free Basic Water: Guidelines for Local Authorities, 
2001
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have waterborne sanitation the total amount of water seen as a 'basic 
supply’ may need to be adjusted upwards ... to take into account water 
used for flushing. Some local authorities (for example, Volksrust], where 
affordable, have already defined free basic water as 9000 litres per 
month to take into account waterborne sanitation.29 

There are clear indications in the policy that this basic allowance should be
revised upwards to take account of the need for sufficient water to ensure 
functioning flush toilets in the area; for example, the figure of 9000 litres per 
household per month equates to 45 litres per person per day on the basis of a 
household of eight to take account of the waterborne sanitation.30 This policy, 
of course, normalises the household of eight which recognises the nature of the 
common practice of extended families living together; this is particularly 
common in poorer areas.

The household of eight was contested as both being under-representative of the 
often larger households in poor areas, which can include a number of rented 
shacks on the main property and much higher than the national household 
average.31 The implications of this average household policy, where the Free 
Basic Water Allowance was universally applied, was that poorer households 
which often have considerably more than the eight person average, are unable 
to afford to buy additional water at a market rate, would face serious 
deprivations on the constitutional protection of right to water. On the other 
hand, in wealthier households where average family size is half that of poorer 
areas, the Free Basic Water Allowance allocation was often double the 25 litres 
per person per day.

The Department of Water Affairs and Forestry encouraged cross-subsidisation 
in urban areas to ensure that consumption by low water users was subsidised

29 Department of Water Affairs and Forestry, Free Basic Water: Implementation Strategy 
Document (Version 1) 2001,131
30 See the evidence of Palmer, referred to by the Supreme Court of Appeal [City of Johannesburg 
and Ors v Mazibuko and Ors (489/08) [2009] ZASCA 20, paragraph 22)
31 This was addressed by the evidence presented in the Phiri right to water case and was 
accepted by the Constitutional Court.
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water consumption of high water users to ensure economic viability.32 
Essentially this establishes the principle of using social tariffs, rather than 
purely economic ones, that wealthier users should pay more per litre of water 
consumed than poorer users. In June 2001, the Regulations Relating to 
Compulsory National Standards and Measures to Conserve Water were 
published and stressed sustainability of water supplies and confirmed the 
figures in the Implement Strategy Document.33 The regulations related to this 
policy were to be kept under review to ensure that this policy did not stagnate 
and in 2003, the Department of Water Affairs and Forestry made a commitment 
to increasing the Free Basic Water Allowance from 25 litres to 50 litres per 
person per day and encouraged local water service providers to roll out this 
service where sustainable.34 The promise of raising this minimum 
demonstrates the commitment of the state to the progressive realisation of the 
right to water and reflects the transformative obligation in the Constitution.

The Strategy also required local Government to develop and implement a 
compassionate credit control policy especially towards poor and vulnerable 
households. It contemplated that priority should be given to providing a 
reliable, secure, sustainable and affordable water supply and sanitation service 
to all households including the poor.35 Cross-subsidisation is an essential part 
of any national water strategy and the costs inherent in the provision of the 
Free Basic Water Allowance and the new policy indicated that these 
commitments were not burdensome in light of the size and relative wealth of 
the nation.36 However this illusion of giving the right to water content has been 
criticised as a means for engaging in harsher cost recovery mechanisms where a

32 Department of Water Affairs and Forestry, Free Basic Water: Guidelines for Local Authorities, 
2001
33 Regulations Relating to Compulsory National Standards and Measures to Conserve Water, 
Regulation 509, Government Gazette, Number 22355, 8 June 2001, 3
34 Department of Water Affairs and Forestry, Strategic Framework for Water Services: Water is 
Life, Sanitation is Dignity, 2003
is Ibid, 36 
36 Ibid, 29
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household exceeds this 6,000 litres per month allowance, something that will be 

explored in more detail later in this Chapter.37

d. (Re)Iterating Procedural Safeguards in the Courts 

The Bill of Rights infuses the whole legal system in South Africa, it 'applies to all 

law, and binds the legislature, the executive, the judiciary and all organs of 

state’.38 The Constitution is at the apex of the legal order and the courts have 

been charged with ensuring respect for, protection of and fulfilment of the right 

to water on various occasions. The courts are bound to take the constitutional 

norm into account in every case which explicitly or implicitly invokes a right 

which is protected by the Constitution. The role of the courts has been vital in 

expanding, delimiting and clarifying the scope of the constitutional catalogue of 

rights. With the right to water, the cases which have impacted on the scope of 

this right have largely related to the legality of disconnection of water supply 

and the procedural safeguards in place for households facing disconnections. 

Where a water user has access to water and that supply is disconnected, this 

invokes the duty to respect the right to water and any such disconnection must 

be shown to be both lawful and constitutionally sound. Early litigation on this 

subject demonstrated that the courts were fairly comfortable in ensuring that 

the procedural safeguards were followed before any disconnection could take 

place.

i. Access Denied

In the Manqele case, the applicant had used beyond her allocation of the Free 

Basic Water Allowance but had been unable to pay for water used beyond this 

allowance and her account was in arrears.39 As a result of her non-payment, 

Durban Metropolitan Council had disconnected the applicant's water supply. 

The applicant sought a declaratory order which would affirm that the 

disconnection was unlawful and invalid, on the grounds that it did not respect

37 Loftus, ‘"Free Water" as a Commodity: The Paradoxes if Durban’s Water Service 
Transformation' in McDonald and Ruiters (eds), The Age of Commodity: Water Privatisation in 
Southern Africa (London: Earthscan, 2005)
38 Section 8(1) of the Constitution
39 Manqele v Durban Transitional Metropolitan Council [2001] JOL 8956 (D)
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her right to water. She pleaded her inability to pay as the basis for the 

outstanding bills relating to water use beyond the Free Basic Water Allowance 

and made the case that, as such, the disconnection resulted in denying her 

access to water for the reason of non-payment contrary to section 4(3)(c) of the 

Water Services Act.40 The applicant was an unemployed woman with seven 

children, and she did not expressly raise the constitutional guarantee to the 

right to water and instead relied on the right as expressed in the Water Services 

Act and its attendant procedural safeguards.41

The nature of the obligation to respect the right to water requires that the State 

refrain from interfering directly or indirectly with the enjoyment of the right to 

water. When this is read in light of the principle of non-retrogression, this 

implies that where a household has access to water and that access is 

subsequently limited or disconnected, this will receive the highest level of 

scrutiny from the courts to ensure that the disconnection does not arbitrarily 

deprive a household of access to the right to water. There is a special obligation 

on the State to provide for those persons or groups who do not have sufficient 

means with the necessary water for a healthy and productive life.42 The Court 

was somewhat responsive to addressing the constitutional underpinning of the 

right contained in the legislation but essentially sidestepped the issue on a 

technicality and the application did not succeed.

The Durban High Court found that, despite her inability to pay, where the 

applicant had used more water than the Free Basic Water Allowance, the 

respondent Council was legally entitled to cut off the entirety of her water 

supply, not just the excess, for non-payment.43 The High Court found that as the 

applicant had not previously restricted herself to the municipality’s Free Basic

40 Water Services Act 108 of 1997
41 Section 4 of the Water Services Act 108 of 1997
42 This is evident from the procedural safeguards within the Water Services Act and is reflective 
of General Comment 15 of the ESCR Committee
43 For further discussion see Kidd, 'Not a Drop to Drink: Disconnection of Water Services for 
Non-Payment and the Right of Access to Water' (2004] 20 South African Journal on Human 
Rights 119 and Winkler 'Judicial Enforcement of the Human Right to Water: Case Law from 
South Africa, Argentina and India’ (2008] 1 Law, Social Justice and Global Development 
http://www.go.warwick.ac.uk/eli/lgd/2008 1/winkler
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Water Allowance and was unable to pay for any additional water used by the 

household that the disconnection was not proscribed by law, and that all the 

necessary procedural safeguards had been followed prior to disconnection.

The decision seems to run contrary to both the wording and intent of the Water 

Services Act, which in Section 4(3] requires the Court to enquire as to the 

applicant’s ability to pay, not whether she has previously used ‘excessive’ 

amounts water, which she was subsequently unable to pay for. Section 4(3] (c] 

makes it clear that any disconnection or limitation of water supplies 'must... not 

result in a person being denied access to basic water services for non-payment, 

where that person proves, to the satisfaction of the water services authority, 

that he or she is unable to pay for basic services’. This decision does not appear 

to follow the legal scheme that is set out in the Water Services Act, nor does it 

sit comfortably with the transformative constitutional framework, especially in 

light of the applicant’s difficult financial situation. The Durban High Court in 

this case appears to have relied on a restrictive view of section 3 of the Water 

Services Act which placed an obligation on water service providers to ensure 

that everyone had access to basic water supply and that reasonable measures 

were taken by the water service provider to realise the right to water. This 

section was subsequently elaborated on though regulations in relation to the 

interpretation of 'basic water supply’ and how this should be enforced.

The Manqele decision highlights the importance of the courts engaging in a 

constitutional review of legislation and its application and the value of 

international law perspectives. The right set out in section 27 provides that 

everyone has the right of access to sufficient water and the ESCR Committee has 

asserted on several occasions that accessibility means not just physical 

accessibility, but also economic accessibility. When this is read in light of the 

municipality’s introduction of a Free Basic Water Allowance, the Court’s 

decision does not reflect what the Water Services Act and the Bill of Rights was 

seeking to achieve. This decision clearly highlights the need for courts at all 

levels to engage in rigorous scrutiny of administrative decisions which affect

fundamental rights like the right to water.
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Had Ms Manqele appealed this decision she would most likely have met with a 
more empathic and responsive Supreme Court of Appeal and her reasons for 
not taking this matter further can only be speculated upon, but it is likely that 
considerations such as cost, knowledge and accessibility of the court, both at the 
physical and psychological levels, must be at the very least contributing 
factors.44 Happily this approach has not been adopted as a definitive response 
to the issue of water disconnections. In subsequent cases, the courts have 
moved away from this very rigid and unsympathetic approach to water 
disconnections, but this case clearly demonstrates the vulnerability of poorer 
water users. The value of a constitutional and legal framework that seeks to 
respect, protect and fulfil the right to water is that the courts should be 
receptive to that transformative mandate, although this is not always the case.

ii. Safeguarding Access to Water
Despite the rather harsh judgment in Manqele, which appears to be contrary to 
both the spirit of the Water Services Act and the constitutional protection of the 
right to water, not all cases have been so brutal in their disregard for poorer 
users. A more responsive and understanding approach has been confirmed by 
the High Court on a number of separate occasions. In 2001 a block of flats in 
Johannesburg had its water supply disconnected and one of the residents of the 
block filed for an urgent interim interdict against the Local Council's decision to 
disconnect the water 45 In Bon Vista Mansions case the High Court recognised 
the authoritative status of the General Comments of the ESCR Committee in 
international law and used this to assist in its understanding of the obligations 
on the local authority to respect, protect and fulfil the rights contained in the 
Constitution;46 'The obligation to respect existing access ... requires the State

44 This has been discussed in some detail in chapter two.
45 Residents of Bon Vista Mansions v. Southern Metropolitan Local Council [2002] (6) BCLR 625 
(W)
46 Ibid, [17] interpreting the obligation set out in Section 7 of the final Constitution
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parties not to take any measures that result in preventing such access’.47 
Similarly, the obligation to respect the right to water contained in section 27 of 
the Constitution required that the respondents not to take any action that 
would interfere with the applicants’ access to adequate water.

In this case the court emphasised the 'two-stage approach’, which placed the 
burden on the Council to justify any prima facie breach of the right to water. 
This approach is established through the constitutional framework for the 
recognition of rights. The rights is set out in Chapter 2 of the Constitution are 
subject to the general limitation clause set out in section 36.48 As such, the two 
stage approach first establishes whether there has been an interference with a 
right and secondly whether that interference is justified pursuant to section 36 
of the Constitution.49 In light of this constitutional obligation to ensure access 
to at least a basic service, the respondents had an obligation to ensure that any 
action to disconnect the service was not in violation of the constitutional 
guarantee in section 27.

On the facts of this case, the Applicants had existing access to water 
before the Council disconnected the supply. The act of disconnecting the 
supply was prima facie in breach of the Council’s constitutional duty to 
respect the right of access to water, in that it deprived the Applicants of 
existing access.50

The disconnection itself had the effect of depriving the residents of at least a 
basic level of access to adequate water supply which is a constitutionally

47 General Comment 12 on the Right to Adequate Food, paragraph 15 quoted in paragraph 18 of 
the Judgment Residents of Bon Vista Mansions v. Southern Metropolitan Local Council [2002] (6) 
BCLR625 (W).
48 Section 36 (formerly section 33 of the interim Constitution) establishes that:

the Bill of Rights may be limited only in terms of law of general application to the extent 
that the limitation is reasonable and justifiable in an open and democratic society 
based on human dignity, equality and freedom, taking into account all relevant factors, 
including

a. the nature of the right;
b. the importance of the purpose of the limitation;
c. the nature and extent of the limitation;
d. the relation between the limitation and its purpose; and
e. less restrictive means to achieve the purpose.

49 See S v Zuma and Others [1995] ZACC 1 (CC) and S v Makwanyane [1995] 3 SA 391 (CC) at 
paragraphs 100-102
50 Residents of Bon Vista Mansions v. Southern Metropolitan Local Council [2002] (6) BCLR 625 
(W), paragraph 20.
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protected right. While it might be possible to disconnect where there is a wilful 
refusal to pay, where an individual or household is unable to pay, different 
considerations need to be taken into account by the local authority.51

The Court also examined the procedural safeguards provided for in the Water 
Services Act which required that certain steps are taken before any 
disconnection. In order for a disconnection of water supply to be lawful, the 
disconnection must be fair and equitable and there must be an opportunity for 
the individual, household or community to make representations prior to any 
decision being taken. The purpose of this opportunity to make representations 
is to establish the motive for non-payment and understand whether there is a 
genuine inability to pay on the part of the water user. Water is considered to be 
such an essential resource that the first priority must be to ensure sufficient and 
adequate water and it should only be once this is assured should there be a 
consideration of ability to pay.

Any termination of water services is characterised as an administrative action, 
the Council must also ensure compliance with section 33 of the Constitution,52 
which requires that any such action be lawful, reasonable, procedurally fair, and 
subject to review by the courts.

A genuine opportunity to make representations is particularly important 
in the light of the provision that water supply may not be discontinued if it 
results in a person being denied access to basic water services for non
payment, where that person proves, to the satisfaction of the relevant

51 See the discussion of s4(3)(a) Water Services Act 1998 in relation to the Manqele case above. 
In addition, see City Council of Pretoria v Walker [1998] ZACC 1 for an analysis of a wilful refusal 
to pay which demonstrates the difference in approach by the Constitutional Court in such cases.
52 Section 33 (which has been further delineated in law by the Promotion of Administrative 
Justice Act 3 of 2000) sets out that:

1. Everyone has the right to administrative action that is lawful, reasonable and 
procedurally fair.

2. Everyone whose rights have been adversely affected by administrative action has the 
right to be given written reasons.

3. National legislation must be enacted to give effect to these rights, and must
a. provide for the review of administrative action by a court or, where 

appropriate, an independent and impartial tribunal;
b. impose a duty on the state to give effect to the rights in subsections (1) and (2); 

and
c. promote an efficient administration.
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water services authority, that he or she is unable to pay for basic 
services.53

The court recognised that this placed a rather onerous burden on the 
respondents, but felt that this was necessary 'because of the potentially serious 
human and health consequences of terminating water services’ and that both 
the Constitution and legislation clearly placed this burden on the respondents.54 

The Council, in this case, had not clearly demonstrated that it had discharged 
the duty placed on it by the Water Services Act and the Constitution and 
therefore the judge granted the interim relief requested and ordered the water 
connection to be restored.55 The response of the Court in this case is clearly 
focussed on ensuring that any interference with the right to water just justified 
by the water service provider. When this case is compared with the Manqele 
case, it is very clear that the approach of the Court in the latter case 
demonstrates a more compassionate and constitutionally consistent approach 
to addressing the interests of poor households and access to the right to water.

iii. Access to Courts, Access to Water 
Before the Transvaal Provincial Division of the High Court, the duty to respect 
the right to water was once again invoked more successfully than in the 
Manqele case.56 In the Highveldridge Residents case, the Court emphasised that 
individuals and communities must have access to justice as a necessary means 
of protecting against disconnections from the water supply. In this case, the 
Local Council argued that the applicants, as concerned parties, did not have 
standing to bring the case as it was not a representative association of the 
residents. The Court, however, refused to take a restrictive approach to the

53 Residents of Bon Vista Mansions v. Southern Metropolitan Local Council [2002] (6) BCLR 625 
(W), paragraph 26 (my emphasis)
54 Ibid, paragraph 28
55 The Manqele decision was not discussed in this case and its limited reading of the Water 
Services Act seems to be in contrast to that of the latter case. In Manqele the Durban High Court 
does not begin by framing the disconnection as an interference with the duty to respect the 
right to water and as such the enquiry as to the legality of the disconnection proceeds on a 
faulty basis. In Bon Vista Mansions a rights-focussed approach is taken; in the first instance an 
interference with the duty to respect access to water is identified and then secondly the court 
engages in an enquiry as to whether this interference with the right can be justified within the 
terms of the Water Services Act and the Constitution.
56 Highveldridge Residents Concerned Party v. Highveldridge Transitional Local Council and 
Others [2002] 6 SA 66 (T)
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issue of standing and emphasised the need for the role of judicial oversight to 
be accessible to all members of society, especially those who are disadvantaged 
and most in need of greater protection by the courts.

From the papers it is evident that the people affected by the alleged 
discontinuation of the water supply are mostly indigent and are unable 
to individually pursue their claims because of that fact. They are 
effectively unable to act in their own name.57 

Rather than taking a hard line, the Court highlighted the need for recognition of
the disadvantaged status of the residents of the area and emphasised the duty 
to ensure that justice is accessible to all, as recognised in section 38 of the 
Constitution.

The disparity between the concerns of the Council and those of the community 
were also stressed by the Court in a response that reiterates the two-stage 
approach; 'the simple fact of the matter is that any pecuniary losses that the 
respondent might suffer cannot outweigh human need (and possibly even 
human suffering] which will probably occur due to a lack of fresh water in what 
appears to be, on the probabilities, numerous households on the Lebohang 
Township’.58 The emphasis is clearly placed on ensuring water services as the 
first priority of the Council, with the issue of cost recovery relating to poorer 
users being considered a secondary concern. There was insufficient evidence 
before the Court to make a judgment on the legality or otherwise of the 
disconnection of water supply, however, emphasis was placed on the need to 
ameliorate any hardship rather than avoiding possible pecuniary losses by 
Council. The primary concern for the Council ought to be ensuring sufficient 
water supply to the residents for the personal and domestic use. The Court 
ordered that interim relief be granted and, pending a full hearing on the merits, 
that the respondents were required to reinstate the water supply to all 
households in the affected area.59 This case once again demonstrates that

57 Ibid, paragraph 27
58 Ibid, paragraph 33
59 Similar to the Bon Vista Mansions case, there is no mention of or reference to the Manqele 
judgment in this case. It is unclear why this is the case, perhaps because of the difference in 
facts and legal issues in the case or it could simply be that there was little disclosure of 
judgments between the Durban High Court and the Transvaal High Court.
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when faced with water disconnections, the Court places a very high burden on 
the water service providers to ensure that any action meets the transformative 
obligation which is embedded within the normative legal hierarchy.

e. Asserting the Right to Water in a Transformative Constitution 
In both the latter cases and unlike the Manqele decision, the court found that the 
serious health and wellbeing implications of water disconnections far 
outweighed the need for cost recovery by the water services authority. The 
latter cases stress the unconstitutionality and illegality of the local water supply 
being disconnected for reason of non-payment, where the person in question is 
unable to pay. The priority for any water service provider should therefore be 
to assure the right to adequate water and the matter of the financial imperative 
should be a secondary concern. To a certain extent this goes against the cost 
recovery model which seems to dominate the political agenda or at least 
highlights the tension between the rights-based and the economic-based 
approaches. The decisions of the courts in the latter cases resonate with the 
transformative nature of the Constitution and demonstrate its important role in 
the amelioration of the legacy of South Africa’s historic discriminations and to 
improve the conditions for those living in poverty with a view to its eventual 
eradication.

In circumstances where a household or community face disconnection of their 
water supply, the obligation is placed on the water service authority to ensure 
that there is adequate opportunity for such persons to make representations 
and seek to make the case that non-payment is based on an inability to pay, 
rather than wilful refusal. This obligation resonates with, and foreshadows, the 
Constitutional Court’s elaboration of the principle of meaningful engagement; 
the obligation on the state to ensure that poor and disadvantaged people who 
are directly affected by a decision are meaningfully engaged in the decision
making process.60 It also places a clear obligation on water service providers to

60 See Occupiers of 51 Olivia Road, Berea Township and 197 Main Street, Johannesburg v City of 
Johannesburg [2008] ZACC 1 (which was discussed in chapter three) in which the 
Constitutional Court ordered the municipality to 'meaningfully engage’ with the occupiers in
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ensure that no household is deprived of access to water on the basis of an 
inability to pay the market prices for water and that any pecuniary loss cannot 
outweigh any intrusion into the protection of human dignity caused by an 
interference with the right to water. While this places a heavy burden on the 
state. The Court recognised the need to keep the transformative agenda at the 
forefront of decision-making. It serves to empower those who are 
disenfranchised and actively encourages those who have been historically 
excluded to seek redress. This position seems to be largely consistent with 
international human rights norms which underline the need to ensure that the 
right to water is not undermined by being economically, physically or 
psychologically inaccessible.61

Transformative constitutionalism is a decidedly value-laden concept and 
eschews any suggestion that law should be impartial and objective. This 
programme for action has been embraced by the courts as a means of giving 
effect to the constitutional promise of a better, more equal South Africa as a

long term project of constitutional enactment, interpretation, and 
enforcement committed ... to transforming a country’s political and 
social institutions and power relationships in a democratic, participatory 
and egalitarian direction. Transformative constitutionalism connotes an 
enterprise of inducing large-scale social change through non-violent 
political processes grounded in law.62

Essentially it dictates that the whole social, political and legal order takes a 
determined, ideologically-based framework for change. The neutrality or 
impartiality of law is no longer the basis for judicial reasoning, but is instead

order to ‘resolve the differences and difficulties aired in this application'. Using the positive 
statement of the constitutional obligation to treat people with dignity the Court emphasised the 
need for not just substantive, but procedural aspects of justice to be addressed and the 
necessity for meaningful engagement with the occupiers by the City. It further stressed the 
benefit for both the City and the occupiers in such an engagement when both parties engage in 
the process in good faith and the need for the municipality to be sensitive when dealing with 
poor, vulnerable and illiterate people in order to give effect to its constitutional duties.
61 See the discussion of the development of the right to water in international law in Chapter 3 
and the litigation on aspects of the right to water in the previous chapter. The importance of 
ensuring water provision in South Africa is coloured by the historic inequalities of service 
provision during the pre-democratic era.
62 Klare, ‘Legal Culture and Transformative Constitutionalism’ (1998) 14 South African Journal 
on Human Rights 146,150
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replaced with a moral standpoint which focuses on amelioration of the situation 

of the powerless, the disadvantaged and the vulnerable.

The Constitution is more than just a document which regulates the distribution 

of powers within the State; it is a 'moral document’.63 It sets out its programme 

for change in the preamble and seeks to 'heal the divisions of the past and 

establish a society based on democratic values, social justice and fundamental 

human rights’ and to ‘improve the quality of life of all citizens and free the 

potential of each person’.64 The value-laden nature of the concept makes it 

difficult for judges faced with constitutional adjudication to develop a coherent 

and comprehensive jurisprudence;

Just as the transformation of our harsh reality is by its very nature 
difficult to accomplish, so it is hard to develop a corresponding and 
appropriate jurisprudence of transition.65 

Courts are perhaps more reticent than academics to accept the 'big picture’

perspective on transformation despite their rhetoric, but this can perhaps be 

attributed to the incremental approach to the development of common law that 

is the norm for the judiciary in South Africa. While the delineation by the courts 

of a definition of transformation when addressing constitutional cases may be a 

difficult task for a historically conservative judiciary, it does not alter the 

imperative placed on them, and all institutions of the state, to work towards 

that constitutional objective. In the case law relating to the right to water, the 

courts embrace this obligation to effectively ensure that poor and vulnerable 

litigants can access remedies through the courts.

3. Pre-Payment and the Right to Water in Phiri

The most significant case on the scope and content of the right to water in South 

Africa, and this thesis argues, internationally, came in relation to the 

implementation of a pilot scheme to install prepaid water meters in a poor area 

of Soweto. The installation of prepaid meters was challenged by the Phiri

63 Chaskalson, Arthur, 'From Wickedness to Equality: The Moral Transformation of South 
African Law' (2003) 1 International Journal of Constitutional Law 590, 599
64 Preamble to the Constitution of the Republic of South Africa Act 108 of 1996
65 Sachs 1 in Pretoria City Council v. Walker [1998] ZACC 1, paragraph 101.
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community on grounds of the constitutional protection of the right to water. 
The scope and nature of the obligations which attach to the constitutional 
recognition of the right to water were at the core of this case which was lodged 
with the Witswatersrand Division of the High Court June 2006. This application 
was considered by the High Court and the Supreme Court of Appeal, before 
eventually making its way to the Constitutional Court where it was heard in 
September 2009.

The case originates in a particularly poor area of Soweto, Phiri, the selected 
location for the roll out of prepaid water meters by Johannesburg Water, the 
publicly owned local water service provider. The case raised a number of issues 
relating to the lawfulness of disconnections; the relationship between the 
normative content of the right to water and the Free Basic Water Allowance; the 
need to balance cost recovery with ensuring adequate access to water; and the 
discriminatory nature of the roll-out of the prepaid water meter policy. It 
further demonstrates the vulnerable position of poor and disadvantaged 
individuals and communities in their interaction with the local authority in the 
development and implementation of this policy to introduce prepaid water 
meters. This litigation presents an interesting and useful approach to the legal 
issues around the right to water, both within South African constitutional order, 
but also in relation to international law. It helps identify the importance of a 
strong judicial response to promoting and protecting the right to water within 
domestic courts and the significance of the right to water within the broader 
discussion on the protection and promotion of economic and social rights.

Alongside this litigation there has been an extended grassroots movement by 
the residents of Phiri which pre-dates proceedings being issued in this case. The 
campaigners, the Phiri Concerned Residents Forum, fought the ‘privatisation 
model’ of the roll out of prepaid water meters embraced by Johannesburg 
Water. This grassroots movement was formed by the local people of Phiri to 
resist the installation of prepaid meters and began as residents questioned the 
actions of the contractors who were digging trenches for new water pipes. The
aim of the campaign was to bring enough political pressure to bear on
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Johannesburg Water and the Municipality through direct action to cease the 
installation of prepaid meters in the area. The Phiri Concerned Residents 
Forum was supported in its actions by the Coalition Against Water Privatisation 
(of which it is a founder member] and the Anti-Privatisation Forum which 
supports activists and grassroots social movements campaigning for the supply 
of basic services such as water and electricity.66

a. Background to water provision in Johannesburg 

In 2000 Johannesburg Water (Pty) Limited67 was established to supply water to 
the residents of the City. Johannesburg Water is a publicly owned company and 
the municipality is its only share-holder. It is a separate legal entity from the 
City of Johannesburg, created to discharge the municipality’s obligations 
regarding water supply. The logic behind the use of this corporatised model 
was to create efficiency within the system of water supply in the Johannesburg 
municipal area. Johannesburg Water’s income is ring-fenced and cost recovery 
is fundamental to the delivery of water services and the privatised model of 
water supply was adopted by the company.68 This move towards a private 
model for the supply of public services is indicative of a general trend in the 
post-apartheid South Africa. The neoliberal economic model is prioritised, 
rather than embracing the rights based model for the supply of services.69 Prior 
to the implementation of the Free Basic Water policy nationally, the City of 
Johannesburg reached an agreement with Johannesburg Water whereby this 
company would discharge the municipality’s obligations under the Water 
Services Act in relation to households and communities who were unable to 
pay. Where Johannesburg Water was unable to recover the full cost of the 
water provision to ’indigent’ customers, then it could claim this outstanding 
amount from the municipality on a monthly basis.

66 For further details on the Anti Privatisation Forum and the Coalition Against Water 
Privatisation see www.apf.org.za
67 Hereinafter 'Johannesburg Water’
68 For the purposes of the Water Services Act, the City is a water services authority and 
Johannesburg Water is a water services provider.
69 For further discussion on this issue see Hart, 'Post-Apartheid Developments in Historical and 
Comparative Perspective' in Padayachee (ed), The Development Decade? Economic and Social 
Change in south Africa, 1994-2004 (Cape Town: Human Sciences and Research Council Press, 
2006]
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After the Government issued its guidance on the Free Basic Water Allowance in 
June 2001, Johannesburg Water introduced a Free Basic Water Allowance of 
6,000 litres per month to all households with a conventional (credit) water 
meter. This strategy did not distinguish between wealthy and poorer 
households and was implemented universally over the metered network. 
Where water users were on a flat-rate system or using a communal stand pipe, 
this Free Basic Water Allowance did not apply. At the time that this universal 
service was implemented, the majority of poorer areas were serviced with a 
water supply that was unmetered and a flat-rate was charged for this service, a 
situation that was known as the deemed consumption, and therefore they did 
not qualify for the Free Basic Water Allowance. The process of the initial 
implementation of the Free Basic Water Allowance appeared at least on a macro 
level to be of more benefit to wealthy water users than poorer water users.

i. From Credit to Prepayment
In 2001, much of Soweto was charged for water use under the unmetered 
'deemed consumption' system of water supply. After much concern over the 
high levels of water losses in Soweto, Johannesburg Water issued a discussion 
document to tackle these water losses; 75% of water pumped into Soweto was 
unaccounted for in. terms of cost-recovery. The rate of water loss or 
'unaccounted for' water in the area meant that average 'consumption levels' for 
Soweto were in the region of 67,000 litres per household per month. Although 
there were no figures available from the municipality or Johannesburg Water, it 
was common cause in the litigation that the decrepit and unmaintained 
infrastructure in this area meant that a considerable amount of this water was 
lost through leakages.

In its business plan for 2001-2002 Johannesburg Water sought to move away 
from 'deemed consumption’ charges to the cost-recovery model of 
'consumption-based charge’ across the entirety of the metropolitan area. This 
was to be determined by metering at a household level and would therefore
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allow the Free Basic Water Allowance to be applied in Soweto.70 This use of 
Free Basic Water Allowance was framed by Johannesburg Water as a positive 
attempt to give effect to the rights-based model of water provision which was 
embraced the constitutional guarantee. However, while appearing pro-poor, 
this model was accompanied by an aggressive model of cost-recovery which 
permitted much harsher cost recovery mechanisms, such as prepaid meters, 
and it once again highlights the tensions that exist in using a rights based model 
to soften the edges of a market-based approach.71

Johannesburg Water recognised that upgrades to the water supply
infrastructure were necessary, however the main focus of the policy in Phiri
was the installation of prepaid water meters (rather than using the
conventional credit meters). Any improvements to the water supply
infrastructure were subsumed into the primary aim of installing prepaid meters
to monitor water usage in individual households and to charge for this service.

[WJhat were in fact two separate problems - derelict apartheid-era 
infrastructure and non payment of accounts - were merged into a 
generic problem of 'unaccounted for water' to be met with an equally 
generic quest to 'save water'. By extension the two main interventions in 
the project - upgrading or repair of infrastructure and the installation of 
prepaid meters despite having substantially different targets, were 
presented as inextricably connected.72

Rather than addressing the rehabilitation of the water infrastructure and 
focussing on ensuring that large scale water losses were addressed, 
Johannesburg Water preferred to focus on individual households and making 
water pay. In Durban, where a similar policy had been implemented, by 
focusing on upgrading the water infrastructure, together with the conventional 
credit metering system, the water service provider had achieved some

70 Applicants’ Heads of Argument lodged with the High Court (Witswatersrand Local Division) 
on 7th November 2007 in the case no. 06/13865 Mazibuko v City of Johannesburg
71 Loftus, ‘"Free Water" as a Commodity: The Paradoxes of Durban's Water Service 
Transformation' in McDonald and Ruiters (eds), The Age of Commodity: Water Privatisation in 
Southern Africa (London: Earthscan Publications, 2005)
72 von Schnitzler, 'Citizenship Prepaid: Water, Calculability, and Techno-Politics in South Africa’ 
(2008) 34 Journal of Southern African Studies 899, 905
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considerable success in curbing water losses. However, this approach was not 

considered by Johannesburg Water.

The implementation of the prepaid metering policy in Phiri created a new 

paradigm for cost-recovery in water supply and created a number of concerns 

about access to the right to water under the Constitution. The policy was 

conceived in 2001 and became known as Operation Gcin’Amanzi (an isiZulu 

phrase meaning 'save water1].73 This policy, which was targeted towards the 

poorest water users, was designed to limit water consumption in Soweto and 

guarantee that the economic costs of water losses were recovered by the water 

services provider. The motivation behind the policy was to ensure that water 

was being used sustainably and with due attention paid to water restraint and 

control within households, rather than to deal with structural losses and 

wastage. This approach has been widely criticised for moving the issue of 

poverty and inability to pay from the public domain, namely between the 

individual and the water provider, to the private domain, where disconnections 

are silenced by the fact of prepayment, and there is no further recourse for 

people living in poverty.74 When a household has a credit meter, any decision to 

disconnect the water supply can only happen after a number of procedural 

safeguards have been exhausted, not least the assurance that the disconnection 

is not due to an inability to pay. On the prepaid metering system, there are no 

safeguards in place to ensure that disconnections do not occur, and when a 

household is unable to buy additional water, it faces a de facto disconnection.

The stated aim of the policy was to target the poorest households and to 

encourage sustainable and conservative water use so that household water 

costs could be lowered, through self-regulation of water use. The policy was 

designed to address sustainability and water security within the municipal area.

73 Affidavit of Anthony William Still (formerly Executive Director of Johannesburg Water (Pty) 
Limited] lodged with the High Court (Witswatersrand Local Division) on 12th January 2007 in 
the case no. 06/13865 Mazibuko v City of Johannesburg
74 Ruiters, 'Contradictions in Municipal Services in Contemporary South Africa: Disciplinary 
Commodification and Self-Disconnections’ (2007) 27 Critical Social Policy 487 and Drakeford, 
'Water Regulation and Prepayment Meters’ (1998) 25 Journal of Law and Society 588
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However, despite this stated aim, this ‘sustainability’ approach was not adopted
by Johannesburg Water in wealthier districts;

in Johannesburg, at the top end of the domestic consumption spectrum, 
luxury residential water consumption is not overly penalised, because 
such an environmental and social justice rationale might irritate wealthy 
users into consuming less water, thereby reducing municipal revenue.75 

The approach taken by Johannesburg Water was deliberately targeted towards
poor and vulnerable water users, rather than embracing a city wide approach to 
place the burden on all users equally, a policy that at a primo facie level would 
appear to be contrary to the constitutional protection of poor and vulnerable 
users against unequal and unfair treatment.76

ii. Contested Consultation and Implementation of Operation 
Gcin'Amanzi

The first phase of the implementation of the Operation Gcin'Amanzi was piloted 
in Phiri in late 2003. It is one of the oldest and poorest areas in Soweto and 
where levels of arrears on water bills were quite high as many households were 
unable to pay the flat-rate for water consumption. Rates of unemployment 
were often as high as 70% and, even where members of the household were 
employed, low wages and poor working conditions mean that household
incomes were often well below what would be required by a 'living wage’. The

\

'proliferation of casualized, precarious and low-waged jobs’ make income level 
so depressed that such work is often incapable of sustaining the household.77 
Prior to the move towards the installation of prepaid water meters, the system 
of water supply in poorer areas was through a flat-rate system - all users paid 
the same no matter how much water they used.

The ‘deemed consumption’ approach to water supply is a legacy of the 
apartheid system and was the means of charging for most services in the black

75 Dugard, 'Civic Action and Legal Mobilisation: The Phiri Water Meters Case’ in ] Handmaker 
and R Berkhout (eds) Mobilising Social Justice in South Africa: Perspectives from Researchers and 
Practitioners ^Pretoria: Pretoria University Law Press, 2010), 81
76 See the discussion of the discriminatory nature of this policy in section 4 of this chapter 
below.
77 Barchiesi, 'Wage Labor and Social Citizenship in the Making of Post-Apartheid South Africa’ 
(2007) 42 African Studies Reviews 39, 41
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townships during that period. One of the means of resistance during the 1980s 
and early 1990s by the people of Soweto and other townships was to withhold 
payment for basic services such as water and electricity and withhold rents. 
The habit of non-payment was engrained within Soweto, and the move towards 
individual ‘fiscal responsibility’ was instigated early on by the new government 
in South Africa in an effort to counter this 'culture of non-payment’. The culture 
of non-payment which was prevalent during apartheid was targeted by public 
campaigns by the post-apartheid era seeking to encourage payment for 
services. There was a prevailing belief by many in government that this culture 
had developed into a sense of entitlement of services without payment which 
needed to be countered.78 This discourse of combating the culture of non
payment was one which has been influential in the adoption of the cost- 
recovery model of provision of basic services, despite the obligation to ensure 
that all such policies should fit within the rights-based, transformative model 
prescribed by the Constitution. This culture of non-payment analysis has been 
fiercely resisted on the grounds that it fails to take into account the reality of the 
scale of poverty which is faced by many of those who do not pay for services. 
Rather than being a question of a 'culture of non-payment’, it should instead be 
more appropriately characterised as an inability to pay.79

The cost of the pre-existing flat-rate was R68.40 per month calculated on the 
basis of a deemed consumption of 20,000 litres per household per month. The 
flat-rate policy did not provide for the Free Basic Water Allowance of 6,000 
litres per household per month and the residents were required to pay for the 
total of the deemed consumption whether or not they had used more or less 
than the 20,000 litres. This unmetered water supply did not calculate the actual 
consumption of residents. The move to prepaid meters was a dramatic change 
in the approach to water supply in Phiri and as such Johannesburg Water

78 Beall, Crankshaw and Parnell, 'Victims, Villains and Fixers: The Urban Environment and 
Johannesburg's Poor (2000) 26 Journal of South African Studies 833 and Chipkin, '"Functional" 
and "Dysfunctional" Communities: The Making of National Citizens' (2003) 29 Journal of South 
African Studies 63
79 McDonald and Pape (eds) Cost Recovery and the Crisis of Service Delivery in South Africa (Cape 
Town: Human Sciences and Research Council Press, 2002)
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engaged in a community liaison phase. This was undertaken by 20 community 
facilitators who conducted a 'consultation process' that consisted of house visits 
and grassroots communication.80

The process and substance of this consultation was contested by the applicants 
who maintained that the facilitators did not engage in any consultation process 
that they were made aware of. They believe it was insufficient, ineffective and 
the residents of Phiri felt alienated and by the lack of involvement in planning 
and implementation of the Operation Gcin'Amanzi.81

The process of 'consultation' certainly fell short of the requirement for 
'meaningful engagement’ established by the Constitutional Court in the 
Occupiers of Olivia Road case.82 The impact of this disenfranchisement from the 
decision making process led to a situation where many residents of Phiri were 
involved in the direct action led by the Phiri Concerned Residents Forum, 
including protests and the removal of pipes at night which had been laid during 
the day and physically removing their meters and bringing them to the offices of 
Johannesburg Water, as a form of political protest.83 In an effort to quell the 
protests by the residents of Phiri, the police took a hard line in restricting the 
times and locations of such action and Johannesburg Water employed private 
security forms to permanently guard the sites of their works in the Phiri area. 
There has been some suggestion from other sources that any 'consultation 
process' actually engaged in by Johannesburg Water was a response to the 
direct action of the residents in Phiri coming together and directly challenging 
their actions once work had begun in the area. The actions of local residents 
were supported by the Unions and the response of Johannesburg Water was to

80 Supplementary Affidavit of Karen Brits (Director of Legal Compliance in City of 
Johannesburg) lodged with the High Court (Witswatersrand Local Division) on 24th October 
2007 in the case no. 06/13865 Mazibuko v City of Johannesburg.
81 Supplementary Replying Affidavit of Jennifer Makoatsane lodged with the High Court 
(Witswatersrand Local Division) in the case no. 06/13865 Mazibuko v City of Johannesburg
82 Occupiers of 51 Olivia Road, Berea Township and 197 Main Street, Johannesburg v City of 
Johannesburg [2008J ZACC 1
83 Further details on the protests and direct action can be found on the Anti-Privatisation Forum 
website at www.apf.org.za.
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engage in an extensive publicity campaign focussing on water saving techniques 

for residents.84

iii. 'Selling' the Policy to the People

Rather than engaging in a consultation process, Johannesburg Water distributed 

information about the decision to introduce prepaid water meters; this 

attempted to ‘sell’ the decision to install prepaid meters to residents. The lack 

of involvement of the people of Phiri in this process meant that there was no 

discussion about the water needs of people in the Phiri community, as required 

under the rights-based model inspired by the Constitution, and instead the 

prepaid meters were presented as the future of water supply.85 Meaningful 

engagement places a demanding burden on the public authority making a 

decision which affects a poor and disadvantaged community. It requires the 

public authority to ensure that persons affected by the decision are actively 

engaged in the discussion about the issues prior to the decision being taken in a 

participatory process that is both accessible and open. At no stage during this 

process was the conventional credit meter presented to the residents in Phiri as 

an option; rather the options centred on acceptance of the prepaid water meter 

or be faced with disconnection or a low pressure 'restricted flow' yard stand 

pipe.86

In 2004, the pilot project was rolled out in Phiri and this process involved 

individual specially trained facilitators visiting each house, informing the 

households of the various stages of the process and securing the completion of 

the necessary consent forms for the installation of prepaid water meters. The 

‘consent’ of members of the Phiri community to the installation of the prepaid 

water meters was secured by Johannesburg Water through various means of 

inducement (and coercion), including a promise to write-off any arrears owed

84 For more on this see von Schnitzler, ‘Citizenship Prepaid: Water, Calculability, and Techno- 
Politics in South Africa’ (2008) 34 Journal of Southern African Studies 899.
85 Supplementary Replying Affidavit of Jennifer Makotsane lodged with the High Court 
(Witswatersrand Local Division) in the case no. 06/13865 Mazibuko v City of Johannesburg
86 Founding Affidavit of Lindiwe Mazibuko lodged with the High Court (Witswatersrand Local 
Division) on S111 July 2006 in the case no. 06/13865 Mazibuko v City of Johannesburg
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by the households who accepted the meters. The idea of consent in this process 
is rather illusory. The options open to the residents were quite coercive; either 
accept prepaid meter by consent or be faced with a disconnection or a 
restricted flow stand pipe for the yard.87 It was conceded by Johannesburg 
Water that the information distributed in the early stages of the pilot was not as 
comprehensive and complete as the residents could have expected it to be, but 
that early inconsistencies were resolved and the process became more efficient 
and effective as time progressed.88

In order to address the non-payment issue, the policy allowed for a prepaid 
water meter to be installed that would deliver the Free Basic Water Allowance 
of 6,000 litres per household per month and if the household required any 
further water, this could be purchased in advance via tokens from water 
vendors. Where householders refused the prepaid water meter, a yard stand
pipe, with a restricted flow, would be offered instead. Prior to the 
implementation of this policy all households in Phiri had water delivered into 
their home. Where a household could not pay for this service, they could make 
representations to Johannesburg Water, who could not disconnect the supply 
where a genuine inability to pay was demonstrated, a protection guaranteed by 
the Constitution and under the Water Services Act. Under this new policy, 
where a user refused both the prepaid meter and the restricted flow yard tap, 
the water supply was disconnected altogether. This was a particularly 
egregious measure of coercion on the part of Johannesburg Water, which seems 
to be prima facie contrary to the protection of the right to water in section 27 of 
the Constitution.89

87 A point that was addressed by the High Court.
88 Affidavit of Randhir Singh (Project Manager of Prepayment Business Unit of Johannesburg 
Water (Pty) Limited) lodged with the High Court (Witswatersrand Local Division) on 11th 
January 2007 and Supplementary Affidavit of Karen Brits (Director of Legal Compliance in City 
of Johannesburg) lodged with the High Court (Witswatersrand Local Division) on 24th October 
2007 in the case no. 06/13865 Mazibuko v City of Johannesburg
89 The lack of real alternatives to the prepaid meters for the residents of Phiri means the ‘choice’ 
not a real choice at all. This resonates with the comments by Alex Loftus who argued that the 
free basic water allowance allowed for more draconian measures for cost recovery to be 
implemented without the fear of seeming overly callous. See '"Free Water” as a Commodity: The 
Paradoxes of Durban's Water Service Transformation’ in McDonald and Ruiters (eds), The Age
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b. From Social Activism to Legal Activism 

The grassroots mobilisation of the Phiri residents against the installation of the 

prepaid water meters was supported by the Anti-Privatisation Forum and the 

Coalition Against Water Privatisation, and the local action group, the Phiri 

Concerned Residents Forum.90 The decision to advance this issue via the courts 

was something that the Anti-Privatisation Forum had considered but it was the 

involvement of the Centre for Applied Legal Studies at Witswatersrand 

University which was the galvanising force. Their involvement is a matter of 

chance; having been in Phiri working on another case, the members of the 

centre became aware that many households had been disconnected from the 

water supply. After further investigation it was established that this was not an 

isolated incident, but part of the Operation Gcin’Amanzi and linked to the 

installation of prepaid water meters in the area.

One week after this discovery, the Centre for Applied Legal Studies held a 

meeting in Phiri and over fifty people attended to tell their story. The decision 

was taken to advance the litigation route which would work in parallel to the 

social movement. This division of labour meant that the litigation could serve 

as a form of legitimation of the claims made by the social movement by placing 

these in the formal legal arena. The continued direct action being undertaken 

by the Phiri Concerned Residents Forum was the subject of strict policing by the 

South African Police Service and the private security hired directly by 

Johannesburg Water.91

For reasons of case management and cost, the decision was taken not to include 

a large number of applicants in the case. Therefore, the arguments presented 

by the applicants focussed on the particular circumstances of five individuals 

whose circumstances and experiences demonstrated some of the serious issues

of Commodity: Water Privatisation in Southern Africa (London: Earthscan Publications, 2005). 
However the Constitutional Court ultimately takes a different view on the matter.
90 See www.apf.org.za for further information on this group.
91 See von Schnitzler, 'Citizenship Prepaid: Water, Calculability, and Techno-Politics in South 
Africa’ (2008) 34 Journal of Southern African Studies 899 and Egan and Wafer, ‘Dynamics of a 
Mini-Mass Movement' in Ballard, Habib and Valodia (eds) Voices of Protest: Social Movements in 
Post-Apartheid South Africa (Scottsville: University of KwaZulu-Natal Press, 2006)
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which were faced by the Phiri residents under the policy of installing prepaid 
water meters. The first applicant highlights two of the key shortcomings in the 
policy of installing prepaid water meters: the first of these relates to the 
information deficit and practical problems which existed when Johannesburg 
Water began its Operation Gcin'Amcmzi policy and the second relates to 
household size.

In March 2004 Lindiwe Mazibuko was visited by an Operation Gcin'Amanzi 
community facilitator who informed her that her water connection was in need 
of repair and she was given information relating to upgrading the system, but 
no mention was made of a prepaid water meter in that notice. When 
Johannesburg Water returned to perform the works, she was informed that a 
prepaid meter would be installed. She refused to accept this meter and at the 
end of the month, her water supply disconnected. She received no notification 
and no option of a restricted-flow standpipe was offered, despite this being the 
stated policy of Johannesburg Water where prepaid meters were not accepted. 
At a prima facie level, such a disconnection was a direct interference with the 
right to water and should have been subject to the normal procedural 
safeguards to protect against arbitrariness in the decision. The disconnection of 
water was used as a coercive measure by Johannesburg Water.

Prior to any disconnection, there should have been notice of such disconnection, 
a right to make representations and the protection against disconnection where 
there is a genuine inability to pay as established in the Water Services Act. 
These requirements were not followed in this case and this is reflective of the 
systemic problems with ensuring proper safeguards were met during the 
implementation of the prepaid water meters in Phiri, particularly in its early 
stages. After the disconnection of Lindiwe Mazibuko's water supply she, and 
others in the area, received proforma letters notifying them that if the 
installation of a prepaid meter or a standpipe was refused, water supply would 
be disconnected. After the water was disconnected, the residents, including Ms 
Mazibuko, who had refused the prepaid meters walked to neighbouring areas,
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which were not subject to the prepaid water meter system to collect water.92 
After enduring the hardship of a lack of direct access to water in her home 
between March and October 2004, Ms Mazibuko finally 'consented' to the 
installation of a prepaid water meter.

In Phiri, as in many parts of Soweto, the household for the purposes of the 
water supply account would often include more than one home; the household 
consists of a main householder and a number of tenants living on the plot of 
land in makeshift dwellings. Lindiwe Mazibuko, who died during the litigation, 
lived in a household in Phiri that consisted of her extended family and some 
outside boarders which came to a total of 20 people. She and her siblings were 
unemployed and survived on the pension grant of her mother, child support 
grants and the small amount of rent received from the boarders. The total 
monthly income for the household came to R1300.

The size of the Mazibuko household meant that, despite the strict and worrying 
water saving measures taken by all the occupants, including restricting toilet 
flushing to once every two days, limiting personal bathing to every four days 
and reduced regularity of laundry, the Free Basic Water Allowance was 
insufficient to meet their needs. These self-imposed, but necessitated 
restrictions raised serious health concerns for members of the household. Strict 
limits were also imposed on the amounts of water available for drinking, 
cooking, cleaning and watering the small food garden. As means of trying to 
reduce water consumption, the food garden was abandoned and the laundry 
was taken to a relative’s home where pre-paid water meters had not yet been 
installed. Despite these strict controls on water use, the household regularly 
ran out of the Free Basic Water Allowance by the eleventh or twelfth day of the 
month.93

92 Founding Affidavit of Lindiwe Mazibuko lodged with the High Court (Witswatersrand Local 
Division) on 5th July 2006 in the case no. 06/13865 Mazibuko v City of Johannesburg
93 Founding Affidavit of Lindiwe Mazibuko lodged with the High Court (Witswatersrand Local 
Division) on 5th July 2006 in the case no. 06/13865 Mazibuko v City of Johannesburg. According 
to the supporting affidavits of the respondents, residents of Phiri do not generally make any 
water token purchases at the beginning of the month and those who can afford to do so usually
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The second named applicant, Grace Munyai, highlighted the particular 

difficulties faced by persons who are caring for family members who are living 

with HIV-AIDS. In this situation, Ms Munyai refused a prepaid water meter and 

was faced with immediate disconnection of her water supply. She eventually 

agreed to the installation of a restricted flow yard standpipe, and although this 

was not a full-pressure water supply, it meant that Ms Munyai was not required 

to walk the 6km roundtrip twice daily to fetch water from a nearby community 

which was not (yet) affected by the policy of prepaid meters. Prior to this, like 

other residents in the area, Ms Munyai had water supplied into her home.

Ms Munyai’s niece, who died in 2004, was living with AIDS and required 

fulltime care and much of the daily water was used for hydration, bathing her 

niece and cleaning her soiled bed linens. Before her water was disconnected for 

refusing a prepaid water meter, Ms Munyai’s household, like others in Phiri, 

received unlimited full pressure water at a flat-rate.94 The reality of caring for 

people with long term health problems, and the scale of HIV-AIDS infection 

rates in South Africa more generally, meant that this policy placed a 

considerable burden on the household and meant that basic care was often 

affected. The impact on households having to manage a very limited water 

supply over the course of the month has raised concerns about necessarily 

reduced hygiene practices in areas of prepaid meters in comparison to those 

areas still covered by the flat-rate 'deemed consumption’ means of payment.95

purchase water from seventh or eighth day of the month (see Affidavit of Thabang Makhetha 
lodged with the High Court (Witswatersrand Local Division) on 15th December 2006 in the case 
no. 06/13865 Mazibuko v City of Johannesburg). In this affidavit Mr Makhetha notes that in his 
household of eight their purchase of surplus water usually amounts to 150R per month. This 
issue of balancing the competing human needs has been highlighted by organisations working 
with the Phiri community. See Coalition Against Water Privatisation and Anti-Privatisation 
Forum, The Struggle Against Silent Disconnections: Prepaid Meters and the Struggle for Life in 
Soweto (2005) available at http://www.citizen.org/documents/Phiri.pdf
94 Affidavit of Grace Munyai lodged with the High Court (Witswatersrand Local Division) on 5th 
July 2006 in the case no. 06/13865 Mazibuko v City of Johannesburg
95 Haffajee, Chopra and Sanders, The Problem of Handwashing and Paying for Water in South 
Africa (Municipal Services Project, Occasional Paper Series Number 13, March 2007)
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The third named applicant, Jennifer Makoatsane, lived in a household with eight 
others, including an infant nephew. As a means of saving water, she was 
required to stop doing laundry every day, and instead do it weekly. This 
created considerable problems particularly when caring for her nephew, whose 
soiled nappies could only be washed weekly, creating a serious health risk for 
all members of the household. Ms Makoatsane’s father became seriously ill as a 
result of a stroke and suffered gangrene in one of his feet. His wound needed to 
be washed and dressed daily, which was very water intensive. When her father 
died, Ms Makoatsane’s affidavit highlighted some of the difficulties faced by a 
family who must accommodate a large family funeral where water is very tight. 
She further emphasised the particular indignity faced by women when they are 
menstruating and cannot flush the toilet as necessary as to do so is too wasteful 
of the very limited water available.96

The fourth named applicant, Sophia Malekutu, is quite elderly and lived in a 
household with two other people and her experience highlighted a number of 
problems with her prepaid water meter. For a considerable period from 
December 2004 until late July 2005 her Free Basic Water Allowance and 
supplements were running out much faster than she was using them, due to a 
defective water meter. She made many complaints to her local council and 
while they came out to her house, the problem did not get resolved. It was not 
until this matter was taken up by a newspaper in late July 2005 that 
Johannesburg Water took this mater seriously and came to install a new meter 
on Ms Malekutu’s property. This was not an isolated incident and many 
households experienced similar problems. During her periods of disconnection, 
Ms Malekutu was forced to live off the kindness of her neighbours who shared 
their water with her.97

96 Affidavit of Jennifer Makoatsane lodged with the High Court (Witswatersrand Local Division) 
on 5th July 2006 in the case no. 06/13865 Mazibuko v City of Johannesburg
97 Affidavit of Sophia Malekutu lodged with the High Court (Witswatersrand Local Division) on 
5th July 2006 in the case no. 06/13865 Mazibuko v City of Johannesburg
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The fifth named applicant, Vusumuzi Paki, lived in a household that consisted of 

his home and three makeshift tenant shacks amounting to eleven people. While 

Mr Paki was unemployed, he maintained his prepaid water meter and ensured 

that it was supplemented when the Free Basic Water Allowance expired. 

However this supply was insufficient to extinguish a fire in one of his tenant’s 

shacks that led to the tragic deaths of two young children who were asleep in 

the shack at the time. When the water from the meter ran out, the applicant and 

his neighbours had to use water from local ditches in order to douse the flames, 

but this was insufficient to save the children.98

The particular circumstances of each of the applicants demonstrate the very 

real health and safety compromises that had to be made by the residents of 

Phiri in order to make the limited water supply last after the installation of 

prepaid water meters. The reality of the impact on the applicants' lives 

demonstrates the key health and human dignity concessions that had to be 

made when water was restricted. The self-policing of the water supply within 

households which led to limiting water used for personal hygiene, household 

hygiene and even toilet use has direct implications for the right to human 

dignity. Also, the draconian way with which this policy of cost recovery was 

introduced meant that residents of Phiri were coerced into agreeing to prepaid 

meters. The stories of the applicants’ actual suffering in the aftermath of the 

implementation of this policy demonstrate that while the Free Basic Water 

Allowance may give the illusion of a rights-based approach to water provision, 

it instead was used by Johannesburg Water as a means of’legitimately' placing 

cost-recovery as the primary concern, on the basis that the harsher edges of this 

policy could be appeased by the Free Basic Water Allowance. The importance 

of the stories of the applicants being heard in Court as a means of undermining 

Johannesburg Water’s position is a significant legitimation of their claims.99 

Rather than allowing Johannesburg Water to hide behind its policy, the 

applicants have placed the policy under the scrutiny of the transformative

98 Affidavit of Vusumuzi Paki lodged with the High Court (Witswatersrand Local Division) on 5th 
July 2006 in the case no. 06/13865 Mazibuko v City of Johannesburg
99 For more on this see chapter three.
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constitutional framework, human dignity and a rights-based approach. At a 
prima facie level, it is clear that the Free Basic Water Allowance falls short of the 
constitutional standard on a number of grounds. The applicants are not the 
only people in Phiri to feel the effects of the prepaid water meters and their 
stories resonate with those of other people in the area.100

4. Taking the Right to Water to the Courts

The case took a considerable amount of preparation on the part of Centre for 
Applied Legal Studies, both in terms of costs and other resources, and 
demonstrates that without the assistance of an external organisation, accessing 
the courts would not have been possible by the applicants alone. It is essential 
that for cases like this, involving disadvantaged litigants and complex, but 
important, economic and social rights claims that there are individuals and 
groups who have the capacity to take the case on a pro bono basis, including 
bearing the burden of the administrative costs of the litigation.101 The litigation 
required a detailed analysis of water provision in Phiri and other parts of 
Johannesburg and a detailed understanding of the policies and practices at all 
levels within the municipality. The case eventually came before the High Court 
in 2008 and Justice Tsoka delivered his judgment in April.102 The initial High 
Court decision was celebrated by the applicants and more generally by the 
residents of Phiri who were actively resisting the installation at prepaid water 
meters as a validation of their claims before the courts and on the streets. This 
decision, while not without its flaws, was positive statement of the right to 
water in South Africa. Justice Tsoka was critical of the bonafides and the tactics 
of Johannesburg Water and the municipality and ordered that the free basic 
water allowance per person per day be doubled from 25 litres to 50 litres. He

100 Dawson, 'The Cost of Belonging: Exploring Class and Citizenship in Soweto’s Water War’ 
(2010) 14 Citizenship Studies 381
101 It is essential in this process that the persons at the heart of the litigation are involved in the 
process of translating the facts from the real world experience into the legal framework 
necessary for the trial of the case. If this is done appropriately then the litigants remain a 
central part of the legal process, rather than being excluded by it. This also creates the potential 
for the litigation to be a richer experience for the litigants and the courts.
102 Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (Pty) Ltd and the Minister of 
Water Affairs and Forestry [2008] ZAGPHC 106
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also found the installation of prepaid water meters to be unlawful and 

unconstitutional.

Johannesburg Water and other respondents appealed the decision and this case 

came before the Supreme Court of Appeal in February 2009 and the judgment 

was handed down a month later.103 The decision of the Supreme Court Appeal, 

while not as far reaching as that of the High Court, did recognise a minimum 

core of the right to water which was 42 litres per person per day to be targeted 

specifically at those who were unable to pay for water and found that the 

decision to install prepaid water meters to be unlawful. The latter part of the 

order was suspended for two years to allow the municipality to amend its by

laws to allow for prepaid water meters. This was a disappointing decision in 

the delineation of the right to water as it failed to address a number of the 

issues raised in the High Court and it diluted the obligations on the City and 

Johannesburg Water.

The applicants decided to appeal the decision on numerous grounds and the 

respondents, who were also unhappy with the decision, launched a counter

appeal. This case was eventually heard before the Constitutional Court in 2009 

and the final judgment of the court was delivered in 8th October 2009.104 Justice 

O’Regan delivered the Constitutional Court's unanimous decision which was the 

culmination of three years of litigation on the right to water by the applicants 

and part of a much longer struggle against the installation of prepaid water 

meters in Phiri. The previous Orders of the Supreme Court of Appeal and the 

High Court were set aside and replaced with a final decision of Constitutional 

Court. This decision rejected the applicants’ case and found, despite the flaws 

already identified, that the policy adopted by the municipality and 

Johannesburg Water fell within the reasonableness test adopted by the Court to

103 City of Johannesburg, Johannesburg Water (Pty) Limited and the Minister for Water Affairs 
and Forestry v. Mazibuko and Ors (489/08) [2009] ZASCA 20
104 Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (Pty) Ltd and The Minister of 
Water Affairs and Forestry [2009] ZACC 28
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supervise the implementation of economic and social rights claims and that the 

installation of prepaid water meters was not unlawful.

As has become something of a motif to Constitutional Court judgments on 

economic and social rights, the Court initially set out in no uncertain terms the 

desperate situation of many South Africans. Even 15 years after the first 

democratic elections and the explicit recognition of the need to address the 

legacy of the injustices of the apartheid system, a large portion of South Africans 

lack access to basic services including access to adequate water.105 According to 

the Progress on Sanitation and Drinking Water Update 2010 of the Joint 

Monitoring Programme, access to piped drinking water into homes or yard 

standpipes in South Africa has increased from 56% of the total population in 

1990 to 67% in 2 0 0 8.106 There remains a stark urban/rural divide however 

with 89% of the urban population having access to piped water in urban areas, 

whereas only 32% of the rural population have this level of access. However in 

rural areas a further 46% have access to what are called ‘improved’ sources of 

drinking water which generally refers to wells, boreholes and protected 

springs.107 As has been discussed elsewhere in this thesis, the statistics 

collected by the Joint Monitoring Programme are limited and do not 

disaggregate data to record the racial imbalance of these figures.108 Due to its 

historic embedded inequalities, the majority of people in South Africa who live 

with no or limited access to water are poor and black.

Since the end of apartheid the rise of the back middle class has been 

considerable, but the vast majority of those South Africans who live in poverty 

and without access to adequate water are black and this racial indicator 

remains important. The deep inequality persists and, despite improvements in

105Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (PtyJ Ltd and The Minister of 
Water Affairs and Forestry [2009] ZACC 28, paragraph 2
106 WHO/UNICEF Joint Monitoring Programme for Water Supply and Sanitation, Progress on 
Sanitation and Drinking Water: Update 2010 (Geneva: WHO, 2010)
107 WHO/UNICEF Joint Monitoring Programme for Water Supply and Sanitation, Estimates for 
the use of Improved Drinking-Water Sources (1980-2008): South Africa (Geneva: WHO, 2010)
108 See the discussion in chapters two and three on the flaws of the JMP figures as a measure of 
human rights compliance with the right to water.
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the situation of many people, there remains a substantial proportion of people 
living in desperate conditions. The Constitutional Court recognised that the 
lack of access to adequate water has a knock-on effect on all other aspects of 
personal and social fulfilment and is inextricably linked to human development 
and empowerment;

The achievement of equality, one of the founding values of our 
Constitution, will not be accomplished while water is abundantly 
available to the wealthy, but not to the poor.109 

Despite these observations on the desperate situation of a large proportion of
the South African population, the Constitutional Court did not appear to address 
that stark reality when discussing the facts of the case before it and how the 
right to water should be implemented within the state. Poor South Africans 
living in a state which espouses the market economy and neoliberal approaches 
to water supply, means that the inability to 'buy' water at market prices has a 
knock on effect on all other aspects of life.

a. Initial Observations

One fundamental mechanism designed to safeguard the realisation of the 
constitutional imperative of transformation in South Africa is to ensure that the 
poorest and most vulnerable have access to the courts to question the 
constitutionality of laws and policy within the State. This section will first 
examine some preliminary issues, including the role of international human 
rights law in the judgments and the constitutionality of Regulation 3b which 
addressed the content of the normative content of right to water on a national 
level.

i. International Law Perspective
Section 38 of South African Constitution places a direct obligation on the court 
to take into account international human rights law when interpreting the 
rights contained in the Bill of Rights: 'When interpreting the Bill of Rights, a 
court, tribunal or forum: ... must consider international law; and ...may consider

109 Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (PtyJ Ltd and The Minister of 
Water Affairs and Forestry [2009] ZACC 28, [2]
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foreign law’. In the High Court, the judge relied heavily on the interpretation of 

a number of international human right treaties in order to inform his 

interpretation of the duty to protect, respect and fulfil the rights in the 

Constitution. The tripartite typology reflects that which has been used in the 

interpretation of the international human rights obligations by the treaty 

monitoring bodies, especially the ESCR Committee. The High Court also used 

the ESCR Committee’s General Comment 15 to assist in its understanding of the 

obligation on the state in relation to the right to water, in particular the duty to 

make water both physically and economically accessible to all, especially the 

poor. Using this analysis the High Court found that there was a clear obligation 

on states to ensure that water is provided free of charge to poor and vulnerable 

users who are unable to afford water at market prices. The High Court’s 

analysis of the facts and law of the case are informed by a considerable level of 

engagement with the international human rights treaties.110 By contrast in the 

Constitutional Court, while Justice O’Regan does refer to the international 

standards relating to the right to water, particularly General Comment 15, she 

does not place any great emphasis on this other than to say that the rights in the 

Constitution are consistent with the principles of international law.* * 111

The passing reference to the international human rights standards implied that 

it was is not given the same important role in determining the content of the 

right to water as was evident in the judgment of the High Court. Instead the 

emphasis of the Constitutional Court was placed on interpreting its own 

previous judgments without seeking to develop these principles further in light

110 Tsoka J not only uses the general comments of the ESCR Committee, but also takes
inspiration from article 24 the Convention on the Rights of the Child, the African Charter on 
Human and Peoples' Rights. His analysis also makes reference to the Universal Declaration of 
Human Rights, the World Health Organisation Guidelines on adequate water and the United 
Nations Development Programme and he directly uses these provisions to help him address the 
legal arguments of the applicants and respondents. He also makes use of comparative examples 
from Brazil, Argentina, France and the UK to add depth to his analysis. Mazibuko and Ors v. City 
of Johannesburg, Johannesburg Water (Pty) Ltd and the Minister of Water Affairs and Forestry 
[2008] ZAGPHC 106, paragraphs 31-40 and 85-91
111 Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (Pty) Ltd and the Minister of 
Water Affairs and Forestry [2009] ZACC 28, paragraph 40. In this section the specific provisions 
of international law relating to progressive realisation are not even addressed in the body text, 
but are instead relegated to footnotes.
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of international human rights law. This is particularly stark in Justice O’Regan’s 

examination of the normative content of the right to water, where she dismisses 

any discussion of the minimum core of the right, preferring to focus instead on 

arguments of reasonableness.112 Rather than engaging with the concerns raised 

by the ESCR Committee in relation to the access and availability of adequate 

water, Justice O'Regan preferred to focus on a limited interpretation of wording 

of the Water Services Act.113

The court acknowledged that the obligation to progressively realise the full 

enjoyment of all the rights contained in the Constitution is reflective of the 

international standards in the ICESCR but any examination of how this has been 

delineated at an international level is not examined in any detail. There is a 

stark difference in relation to the use of international law by the High Court, and 

by Constitutional Court. Whereas in the High Court judgment, the use of 

international standards and comparative law on the interpretation of the right 

to water is a constant aid to Tsoka J’s analysis, Justice O’Regan uses it merely as 

an aside to her judgment. She does not make any use of comparative examples 

and the interpretative significance of international human rights law is side

lined. It is somewhat surprising that Justice O'Regan would take such a 

dismissive approach to international law and policy in interpreting the 

provisions of the Bill of Rights. It would seem however to be the result of a 

positive decision not to engage in a discussion surrounding the minimum core 

obligation.

112 The reasonableness test was established in Grootboom and has been confirmed by the court 
on a number of occasions. This test is designed to evaluate government action against the rights 
in question and rather than making a judgment on whether this is best course of action for the 
vindication of the right in question, the court will instead ask if that action was reasonable.

A court considering reasonableness will not enquire whether other more desirable or 
favourable measures could have been adopted, or whether public money could have 
been better spent. The question would be whether the measures that have been 
adopted are reasonable. It is necessary to recognise that a wide range of possible 
measures could be adopted by the state to meet its obligations. Many of these would 
meet the requirement of reasonableness. Once it is shown that the measures do so, this 
requirement is met.

(Government of the Republic of South Africa v. Grootboom [2000] 1 SA 46 (CC), paragraph 41]
113 This will be examined in greater detail later in this chapter.
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ii. Constitutionality of the Free Basic Water Allowance in Regulation 3b
One of the arguments presented by the applicants at the High Court, but which 
was conceded in their appeals, related to the Free Basic Water Allowance of 25 
litres per person per day (6,000 litres per household per month) established 
under Regulation 3b114 and whether this national standard was 
unconstitutional. The High Court examined the international guidance on 
adequate water as issued by the World Health Organization and accepted that 
this figure was 'lowest level to maintain life over the short term’ and that it was 
not a long term water solution.115 Although this minimum standard is based on 
what is necessary to survive in an emergency, it still creates a ‘high’ level of 
health concern according to the World Health Organisation, and should be 
supplemented by access to another source of water for bathing and laundry.116

Tsoka J in the High Court emphasised that this is a minimum and not a limit on 
what local water service providers could make available as the Free Basic Water 
Allowance and in light of the uncertain nature of South Africa's water supply 
and its particular challenges in the post-apartheid system, review of this figure 
was unnecessary. It is unfortunate this issue was not raised before the Supreme 
Court of Appeal and the Constitutional Court, as it raises a number of concerns 
about the adequacy of this level of water provision to meet the basic needs of 
poor households who cannot afford to supplement it with additional water 
purchases. In addition, the lack of contextual analysis of differential categories 
of poor water users, and their differing water needs implies that this policy may 
be overly prescriptive, making it incapable of responding to the core content of 
the right to water. However, in light of the eventual decision of the 
Constitutional Court, it is unlikely that they would have been receptive to an 
argument about the inadequacy of the national Free Basic Water policy.

114 Regulations Relating to Compulsory National Standards and Measures to Conserve Water, 
Regulation 509, Government Gazette, Number 22355, 8 June 2001, 3
115 Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (Pty) Ltd and The Minister of 
Water Affairs and Forestry [2008] ZAGPHC 106, paragraph 46
116 See Chapter 2 for further discussion on right to water and the minimum quantity necessary 
to meet the minimum core.
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b. Procedural Safeguards
As part of the transformative project of the new constitutional order in the post
apartheid system, procedural safeguards have been put in place to ensure that 
when decisions are taken these reflect core aims of the Constitution. The 
development of policy must take into account the effect that it will have on 
those affected and where the persons most affected are poor, disadvantaged 
and/or vulnerable, there is an additional onus on the State to take additional 
steps to include these individuals and groups in the decision-making process. 
In this section four elements are highlighted in relation to the right to water and 
the residents of Phiri: meaningful engagement; safeguards against 
disconnections; non-discrimination; and the lawfulness of the prepaid meters in 
light of these procedural obligations.

i. Meaningful Engagement
As has already been discussed above, the consultation process which led to the 
adoption of the Operation Gcin'Amanzi and the installation of prepaid water 
meters appears to be well below the constitutional standard of 'meaningful 
engagement’. Given the dramatic change in pricing and water supply from 
unsustainable flat-rate 'deemed consumption’ tariff to prepayment for water 
supply and the very novel nature of method of water provision in South Africa, 
the obligation for Johannesburg Water to meaningfully engage with the Phiri 
community would seems to be necessary before the decision was taken to 
install prepaid meters. Meaningful engagement places a significant burden on 
the state authority in establishing a means of resolving a dispute as to how 
policy should be formed on issues affecting the human rights of the community. 
This meaningful engagement requires a full and active consultation with the 
affected community and in this case would seem to require Johannesburg Water 
to discuss the policy of prepayment with the Phiri community. It was 
recognised in the Occupiers of Olivia Road case117 that although this placed an 
onerous burden on the public body affected, the point of the consultation 
process was to address the concerns of the affected communities and to resolve

117 Occupiers of 51 Olivia Road, Berea Township and 197 Main Street, Johannesburg v City of 
Johannesburg [2008] ZACC 1
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contentious issues prior to the implementation of the policy. As has already 
been discussed above, in the early days of implementation of this policy there 
was a lack of clear information and a policy of coercion to ensure that 
households would 'consent' to the installation of prepaid water meters.

The Constitutional Court, however, did not examine the motivations and 
implementation of the Free Basic Water policy and Operation Gcin'Amanzi, and 
despite the fact that prepayment had never previously been used as a means of 
water supply within the state, took a very lenient approach towards its analysis 
of Johannesburg Water’s actions. It found that the policy introduced by the City 
of Johannesburg was not an executive action and so its legality could not be 
impugned [although its constitutionality could], however the process which led 
to the installation of the prepaid meters was administrative and subject to 
section 33 of the Constitution and Promotion of Administrative Justice Act 3 of 
2000. While the High Court found that the manner with which this policy was 
implemented seemed to suggest efforts at dissembly and coercion on the part of 
the agents of Johannesburg Water, the Constitutional Court rejected this.118

The Constitutional Court did not accept that the facts represented a systemic
problem in the process of installation of pre-paid meters in the area, and,
instead, found that these were individual complaints which could be addressed
by Johannesburg Water if approached individually by all/any such individuals;

Should those residents who now live in what was Mrs Mazibuko’s home 
wish to change their manner of water service provision to a yard 
standpipe, on the ground that that option was not disclosed to Mrs

118 The High Court found that rather than engaging in a consultation process with the residents 
of Phiri, Johannesburg Water presented the prepaid water metering system as a fait accompli 
and engaged in a process of selling and coercing the residents into accepting this system. The 
court found that this process was ’not consultative but a publicity drive for the prepaid 
measuring system'. The affidavits of the respondents were largely dismissed by the High Court 
as being unreliable; the 'identity of the deponents reveal more than the content of the affidavits'. 
Similarly the decision to implement the policy of installing the prepaid meters was approved 
'for and not by the residents’. [Mazibuko and Ors v. City of Johannesburg, Johannesburg Water 
(Pty) Ltd and The Minister of Water Affairs and Forestry [2008] ZAGPHC 106, paragraph 107, 
122 and 110)
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Mazibuko in 2005, that request would no doubt be considered by the 
City.119

This position feeds into the same ethos behind the privatisation of the 
experience of disconnections with the prepaid water meters. This 
individualisation of the process of installation of prepaid water meters is 
reflected in the issues concerning the installation of prepaid meters.

The refusal by the Court to address the systemic failures which existed in the 
policy of implementing prepaid meters, and the reduction of these structural 
problems to one of individual relief is not reflective of the experience of 
households in Phiri. As discussed earlier in this chapter, the litigants were 
chosen to be representative of a range problems faced by people in Phiri in light 
of this policy, however the court did not accept the representative nature off Ms 
Mazibuko’s experience and instead pushed the issue back to the household to 
follow up with Johannesburg Water on an individual level.

This aspect of the Constitutional Court’s decision feeds further into the 
deconstruction of the common experience by the Phiri community.120 Despite 
the fact that all the applicants in the case demonstrated various elements of 
systemic failures, the court preferred to avoid any indication of a systemic 
problem and instead focus on the individual error in this instance. The flaws in 
the process of installing prepaid meters were excused by the Constitutional 
Court as teething problems which can be expected in the roll out of a new 
policy, something that was to be expected in a pilot scheme. The Court further 
emphasised that the City and Johannesburg Water had kept these systems 
under review to ensure best practice. While this process of review was 
recognised by the applicants, it was demonstrated by the evidence presented to 
the Court that these revisions of the systems were a direct result of the 
litigation in the present case, rather than an internal system of review by

119 Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (Pty) Ltd and the Minister of 
Water Affairs and Forestry [2009] ZACC 28, paragraph 134
i2° por further on the deconstruction of community and privatisation of the experience of 
disconnections see Dawson, ‘The Cost of Belonging: Exploring Class and Citizenship in Soweto’s 
Water War' (2010) 14 Citizenship Studies 381
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Johannesburg Water. While the Constitutional Court recognised this, it 
preferred to view this as a net benefit to the litigants, but failed to take on board 
the on-going problems in the operation of the policy.

ii. Disconnections and Safeguards
The impact of the prepaid water meter on household water supply meant that 
once the Free Basic Water Allowance expired, the water supply was 
disconnected until such time as additional water tokens were purchased from a 
vendor or until the water allowance for next month started. Under section 4 of 
the Water Services Act, required that the procedures for the 'limitation or 
discontinuation' of water services must be 'fair and equitable', 'provide for 
reasonable notice of intention to limit or discontinue water services and for an 
opportunity to make representations' and finally ‘not result in a person being 
denied access to basic v/ater services for non-payment’ where that person is 
unable to pay.121

The Constitutional Court found that the automatic shut off of the water meters 
did not constitute a disconnection, but instead would qualify as a 'temporary 
suspension’122 and asserted that the by-laws which demonstrate covering 
lawful and fair disconnections do not apply to prepaid meters, as they only 
address conventional credit meters. Therefore the safeguards that exist for 
households with credit meters do not apply to those households which face the 
automatic disconnections of the prepaid water meter. This seems to be a rather 
cynical response by Justice O’Regan to the very real hardship faced by the 
applicants who experienced severe limitations on their water supply on a 
monthly basis. However the Court was unmoved and stated that the ‘temporary 
suspensions' were insufficient to affect the right to water under section 27 and 
'a right to be heard is provided for when a person’s rights are materially 
affected’.123 As the Phiri residents' rights were not affected, they can have no

121 Section 4(3)(c) of the Water Services Act 1998
122 Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (PtyJ Ltd and the Minister of 
Water Affairs and Forestry [2009] ZACC 28, Paragraph 120
123 Ibid, Paragraph 122
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claim to the protection of the procedural safeguards contained in the 
Constitution or in law. The court further dismissed the suggestion that there 
should be an opportunity for users to make representations before prepaid 
water meters shut-off when the Free Basic Water Allowance expired as 
impractical and undermining the purpose of the prepaid meter.124

The Courts reasoning appears to be based on a false understanding of the 
distinction between a disconnection and a temporary suspension. Clearly when 
a household with credit meter is threatened with disconnection of their water 
supply for non-payment, section 4 of the Water Services Act provides members 
of that household to make representations as to their ability to pay. Any 
disconnection which does occur (provided the outstanding bills are not based 
on an inability to pay], is not a permanent disconnection and only a temporary 
measure until such time as outstanding monies are paid. Even if such a 
distinction between the temporariness involved in the disconnections of credit 
and prepaid water meters could be sustained, section 4 of the Water Services 
Act makes it clear that the procedural safeguards apply not only to 
'disconnections’, but also to 'limitations’.125 It seems very difficult to reconcile 
Justice O’Regan’s reasoning that the procedural safeguards do not apply to 
'temporary suspensions’ when the Water Services Act expressly includes 
'limitations' on water supply as being sufficient to trigger the protections within 
section 4.

The negative response of the Court seems to go against, not just the wording of 
the Act, but also the transformative agenda mandated by the Constitution and 
which had already been embraced in earlier judgments. The Court had on 
previous occasions addressed their function as a transformative institution;

We live in a society in which there are great disparities in wealth.
Millions of people are living in deplorable conditions and in great
poverty. There is a high level of unemployment, inadequate social

124 Ibid, Paragraph 122
125 For further on this issue of limitation see Pierre deVos, 'Water is Life (but Life is Cheap)' 
Constitutionally Speaking, 13th October 2009 http://constitutionallvspeaking.co.za/water-is- 
life-but-life-is-cheap/
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security, and many do not have access to clean water or to adequate 
health services. These conditions already existed when the Constitution 
was adopted and a commitment to address them, and to transform our 
society into one in which there will be human dignity, freedom and 
equality, lies at the heart of our new constitutional order. For as long as 
these conditions continue to exist that aspiration will have a hollow 
ring.126

In the present case, rather than examining the effect of the policy on the 
applicants and others in Phiri, Justice O’Regan focused her analysis on 
Johannesburg Water and the municipality. In the process of this analysis she 
removed the human experience of water deprivation from her discussion of the 
constitutional right to water. This removal of focus away from the suffering 
experienced by the applicants appears to allow the Court to avoid addressing 
how its faulty reasoning will affect the applicants and others in a similar 
position.

The Constitutional Court had been successful previously in presenting legally 
sound judgments, while not allowing it to be swayed by the political 
establishment. It has been recognised both nationally and internationally as 
strong legal institution which is not swayed by governmental critique or low 
levels of public support.127 However, despite early promise of an increased 
protection of the rights of the poor and vulnerable, the pragmatic approach of 
the court and the fear of overstepping into the political domain has led to a 
more deferential and restrained Constitutional Court.128 The reasonableness 
test which was elaborated in Grootboom and used effectively in the Treatment 
Action Campaign to hold government to account for its policy failures, and to 
ensure that the transformative promise of the Constitution and the Court was

126 Soobra money v. Minister for Health (KwaZulu-Natal) [1998] 1 SA 765 (CC), paragraph 8
127 In relation to the Courts strong decision making and international recognition see Roux, 
'Principle and pragmatism on the Constitutional Court of South Africa’ [2009] 7 International 
Journal of Constitutional Law 106 and in relation to low levels of public support see Gibson and 
Caldeira, 'Defenders of Democracy? Legitimacy, Popular Acceptance, and the South African 
Constitutional Court’ [2003) 65 Journal of Politics 1 and Gibson, 'The Evolving Legitimacy of the 
South African Constitutional Court’ in duBois-Pedain and duBois (eds) Justice and 
Reconciliation in Post-Apartheid South Africa (Cambridge: Cambridge University Press, 2008)
128 At least this fear of intruding in the political appears to have been the main motivation 
behind the very deferent judgment by O’Regan in Mazibuko and Ors v. City of Johannesburg, 
Johannesburg Water (Pty) Ltd and the Minister of Water Affairs and Forestry [2009J ZACC 28.
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not left unfulfilled, was used as a smokescreen behind which an uneasy 

judiciary could hide. This deferential approach permits the court to evade 

taking a human-centred approach focussing on the effects of this policy on the 

people in Phiri and instead to focus on Johannesburg Water’s response to the 

problem of water supply on Soweto.

Justice O’Regan had previously asserted the important role of the courts in 

ensuring full protection of human rights; ‘The power and duty to protect 

constitutional rights is conferred upon the courts and courts should not shrink 

from that duty.’129 However in this case she takes a much more restrained 

approach and this is perhaps in recognition of increasing public concern about 

the institutional validity of the Constitutional Court and attacks on its 

independence by the ruling ANC party.130 This analysis seems churlish and 

even unfair in light of the Court’s strong line on a number of rights claims before 

it, but it is perhaps better characterised as a conscious decision by the 

Constitutional Court to roll back on its developing jurisprudence on economic 

and social rights within the Bill of Rights. When read together the earlier 

judgments, such as Grootboom131 and Treatment Action Campaign132 and Olivia 

Road133 which seemed to be moving progressively towards a more exacting 

standard of review of government action, Mazibuko clearly asserts that when 

examining the reasonableness of government action, the bar will be raised very

129 Minister of Home Affairs and Another v Fourie and Another [2005J 1 SA 524 (CC), paragraph 
171
130 The political and legal wranglings between in the alleged political and legal irregularities 
with Zuma and Hlophe are suggested as reasons for the timorous response of the Constitutional 
Court in the present case by Danchin, 'Human Right to Water? The South African Constitutional 
Court's Decision in the Mazibuko Case’ on Blog of the European Journal of Human Rights entry 
13th January 2010 available at http://www.eiiltalk.org/a-human-right-to-water-the-south- 
african-constitutional-court%E2%80%99s-decision-in-the-mazibuko-case/. For further 
discussion on the Zuma and Hlophe episodes and the ramifications this may have for the 
Constitutional Court see Dodek, 'State v. Zuma: The Future of Constitutional Democracy in South 
Africa’ (2009J 3 Journal of Parliamentary and Political Law 121 and Andrews, 'The Judiciary in 
South Africa: Independence or Illusion?' Available at SSRN: http://ssrn.com/abstract=1279225 
and forthcoming in Dodek and Sossin (eds) Judicial Independence in Canada and the World. For 
more on the politicisation of the role of the courts by the ANC see Roux, 'Transformative 
Constitutionalism and the Best Interpretation of the South African Constitution: Distinction 
without a Difference? (2009) Stellenbosch Law Review 258.
131 Government of the Republic of South Africa v. Grootboom [2000] 1 SA 46 (CC)
132 Minister for Health v Treatment Action Campaign and Others [2002] 5 SA 721
133 Occupiers of 51 Olivia Road, Berea Township and 197 Main Street, Johannesburg v City of 
Johannesburg [2008] ZACC 1
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high before any finding of a violation. The approach taken by Justice O’Regan to 

the disconnection of water supply through the prepaid water meter system 

demonstrates a lack of understanding and of compassion for the applicants' 

lived experiences.

iii. Discrimination

In Phiri where a prepaid water meter was installed, once the free basic water 

supply expired, the water supply was immediately shut down, unless the 

household could afford to buy more credit. However, in wealthier areas of 

Johannesburg, many of which were historically areas where white South 

Africans lived, households had access to the Free Basic Water Allowance and to 

a credit metering system with all the attendant procedural safeguards. Where 

such a household could demonstrate that they were unable to pay their water 

bills, it would be unlawful to disconnect the water supply. The decision to 

install prepaid meters in Phiri, rather than credit meters, was one which was 

based on a presumption of the credit worthiness of households in the area on 

the basis of geographic location. The procedural safeguards in place for 

ensuring a policy is reasonable and rationally connected to the aim it is seeking 

to achieve mean that it should not unlawfully discriminate between users on 

arbitrary grounds.

The Constitutional Court had previously recognised that geographic 

differentiation can amount to unfair discrimination on grounds of race under 

section 9 of the Constitution: 'Everyone is equal before the law and has the right 

to equal protection and benefit of the law ....The state may not unfairly 

discriminate directly or indirectly against anyone on one or more grounds, 

including race, gender, sex, pregnancy, marital status, ethnic or social origin, 

colour, sexual orientation, age, disability, religion, conscience, belief, culture, 

language and birth’. Justice O’Regan previously had addressed in some detail 

the levels of deprivations faced by poor, largely black communities who were 

still facing unequal allocation of basic resources and services;

The legacy of the apartheid era therefore is that our towns are deeply
divided. Eight years after the dawn of the democratic era, this remains
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so. There is much to be done to achieve the constitutional vision of a 
society in which 'the divisions of the past' have been healed. The unjust 
and unequal allocation of resources over decades, indeed centuries, 
means that those who live in formerly white suburbs generally have 
better services and conditions of life than those who live in the 
townships formerly reserved for black people, and still, as a matter of 
fact, largely occupied by black people.134 

In the Walker case the Court recognised that in light of South Africa’s long
history of apartheid and the geographic impact of its racialised policies, the 
historical context of seemingly ‘objectively determinable characteristics of 
different geographical areas' could not hide the underlying racialised nature of 
the differential treatment; 'To ignore the racial impact of the differentiation is to 
place form above substance’.135 At a prima facie level, it would appear that 
while the installation of credit meters was only an option for households in 
wealthy areas, in Phiri, households had to choose between a restricted flow 
yard standpipe supply or a prepaid water meter, which would suggest that this 
was a discriminatory measure, which would need to be justified as reasonable 
and lawful by Johannesburg Water.

In the High Court the paternalistic emphasis of the policy was connected to an 
old apartheid mentality, whereby an official decision about the applicants’ best 
interests was taken without taking into account the views of the affected 
community. The logic behind the policy was that it is in the interests of the 
Phiri community to have prepaid water meters as they would be unable to 
afford and manage their water adequately under the credit metering system. 
The High Court emphasised that poverty and bad debt was not a racial problem, 
but a human problem and Tsoka J was 'unable to understand why this credit 
control measure [was] only suitable in the historically poor black area and not 
in the historically rich white areas’.136 The court in this instance focused on the 
racialised nature of the distinction rather than that based on relative poverty or 
wealth of a given area. However the matter of the relative poverty of the 
applicants is an issue worth exploring further.

134 Democratic Alliance and another v Masondo NO and another [2003] 2 SA 413
135 Pretoria City Council v Walker [1998] 2 SA 363 (CC), paragraph 33
136 Paragraph 154
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Basing a policy, such as the decision to install prepaid versus credit water 
meters, on the level of poverty of a particular geographical area seems a rather 
arbitrary mechanism to use. Obviously if there is a history of bad debt with a 
particular account holder, the decision to install a prepaid meter might serve as 
a mutually beneficial means of ensuring that large arrears do not accrue which 
is acceptable to both the account holder and the provider of the service.137 
However, to the extent that this decision is based on a geographic 
determination of relative poverty or wealth and that no option was offered to 
the applicants, it seems to constitute unfair discrimination for the purposes of 
section 9 of the Constitution.

In relation to the Operation Gcin'Amanzi, the decision of whether a credit water 
meter or prepaid water meter was available was one which was based entirely 
on a predetermination of the creditworthiness of a geographic area and not on 
an individual's own personal credit history. The Constitutional Court has 
consistently demonstrated itself to be wary of arbitrary differentiations and it 
would seem that arbitrary differentiation on the grounds of poverty might be 
explored as a potential form of unfair discrimination in section 9:

In regard to mere differentiation the constitutional State is expected to 
act in a rational manner. It should not regulate in an arbitrary manner or 
manifest ‘naked preferences’ that serve no legitimate governmental 
purpose, for that would be inconsistent with the rule of law and the 
fundamental premises of the constitutional State. The purpose of this 
aspect of equality is, therefore, to ensure that the State is bound to 
function in a rational manner.138

It is disappointing that the rationale behind discrimination on grounds of 
poverty was not explored further by the High Court or at all by the 
Constitutional court in this case. It seems that with the dramatic increase of 
black middle class in South Africa, the issue of geographic discrimination is 
becoming increasingly difficult to classify as discrimination on racialised

137 This is based on the assumption that a prepayment water meter might be an acceptable 
means of credit control, which, this thesis argues, is doubtful in light of its essential role in living 
a dignified life and its interconnected relationship with all the rights within the Bill of Rights, 
iss prinsioo v yen der Linde [1997] ZACC 5
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grounds and would appear to be more appropriately classified as arbitrary 
poverty-related determinations. Just because a household is poor, it does not 
imply that it will have bad credit.139

Despite the sceptical approach taken by the High Court, the Constitutional Court 
seems much more comfortable with the paternalistic logic which underpins 
Operation Gcin'Amanzi. The Constitutional Court suggests that prepaid meters 
are a protective measure to ensure that poorer users are not negatively affected 
by their inability to pay, focussing on the benefit of prepaid meters, particularly 
that poor users do not need to worry about arrears and defaulting on their 
water bills and the attendant problems this can have for their credit rating. 
However, while the Constitutional Court spins the prepaid meters as conveying 
a benefit on poorer users, not open to credit meter users, it does not seem to 
balance this against the hardship of water disconnection when the prepayment 
token expires.140

Prepaid water users do not have to worry about arrears and the consequences 
of defaulting on payments, they also do not have the benefit of credit meter 
users who are unable to pay, namely a continuous and sufficient water supply, 
the chance to make representations when they are unable to pay, and the 
protection against their water supply being disconnected when they cannot pay 
their bills under the Water Services Act. While the Constitutional Court sells the 
prepaid water meters as being beneficial, it would appear that on balance the 
credit metering system offers considerably more protection of the substantive 
and procedural right to water. In fact, it appears while creating an illusion of 
protecting of the right to water, the prepaid water meters were installed as a 
cost recovery mechanism. The prepaid meter system has a considerably 
harsher impact on poorer users, nevertheless the court stands over its analysis

139 This argument can be extended further to allow for a special measures to be implemented in 
relation to poorer water users, whereby the lower the household income, the less appropriate it 
is to install a prepayment water meter, as these households are the least likely to be able to 
afford to buy additional water when the Free Basic Water Allowance expires.
140 Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (Pty) Ltd and The Minister of 
Water Affairs and Forestry [2009] ZACC 28, paragraph 153

274



that 'the difference between prepaid meter system and a credit meter system is 

not disadvantageous to the residents of Phiri'.141

iv. The Lawfulness of the Prepaid Water Meter 

The introduction of prepaid water meters in Phiri was a novel method for 

assuring water supply and the power to introduce this method of water service 

provision by Johannesburg Water would generally require that this was 

expressly granted by law. It is an accepted standard in public law and a general 

constitutional principle that all state actions must be sourced in law and 

lawfully executed.142 Under the terms of the Water Services Act and subsequent 

by-laws, the abiding principle which governs water supply is avoidance of water 

disconnection and limitation.143 The objective of the by-laws is to ensure that 

accounts are settled or that arrangements are made when a water 

accountholder is in arrears. All water users are encouraged to make 

representations when in arrears to avoid limitations or disconnection where 

there is a genuine inability to pay.144

The right to access to adequate water is interconnected with all the rights in the 

Bill of Rights, and is an essential element in the realisation of the right to human 

dignity. According to the regulatory system in place at the time of this litigation, 

the installation of the prepaid meters for water supply was only envisaged as a 

result of breach of the rules relating to the terms of service of an unmetered 

yard standpipe.145 Where a household consistently used more than the Free 

Basic Water Allowance of 6,000 litres per stand per month or connected the 

external standpipe to other water fittings on their premises, then the water 

services authority were empowered to install a prepaid water meter. A literal

141 Ibid, Paragraph 154.
142 Section 1(c) of the Constitution
143 Section 74 of the Water Services Act 108 of 1997
144 Section 4 of the Water Services Act 108 of 1997, as previously discussed.
145 Water supply in South Africa is governed by three levels of service, all of which must satisfy 
the minimum standard for basic water supply. Level 1 is the lowest level and relates to 
communal water and sanitation. Level 2 is an unmetered yard standpipe, which may be limited 
to restrict the water flow to 6,000 litres per stand per month. This standpipe cannot be 
connected to any other water fittings on the premises. Level 3 is a metered full pressure 
connection to each household which includes conventional waterborne drainage to the local 
authority’s sewer. (By-Law 3)
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reading of the current regulatory system stated that a prepaid water meter 
could only be installed where there is a breach of the terms and conditions of 
restricted yard standpipe.

In the Supreme Court of Appeal it was noted that at the early stages of the 
Operation Gcin’Amanzi project Johannesburg Water had observed that the 
introduction of prepaid meters was a 'major paradigm shift from conventional 
metering’ and that ‘installation of a prepaid meter on any property should be by 
choice of the customer’.146 On that basis and based on the language of the 
Water Services Act and the by-laws the Supreme Court of Appeal noted that the 
installation of prepaid meters were not envisaged by law and therefore their 
installation was unlawful. However, the Constitutional Court rejected the 
unlawfulness of prepaid meters and took the view that even though the 
installation of the prepaid water meters was not explicitly introduced by the 
water services by-laws, this did not imply it was unlawful.147

The Constitutional Court also relied on the Systems Act,148 which implicitly 
conferred legal consent for the installation of prepaid meters (although this 
legislation does not address prepaid meters as a suitable instrument for water 
delivery]. The Systems Act bestows on the municipality the ‘right to do 
anything reasonably necessary for, or incidental to, the effective performance of 
its functions and exercise of its powers’.149 The Systems Act also requires

146 City of Johannesburg and Ors v Mazibuko and Ors (489/08) [2009] ZASCA 20, paragraph 48
147 Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (Pty) Ltd and The Minister of 
Water Affairs and Forestry [2009] ZACC 28, paragraphs 107-114
148 The Municipal Systems Act 32 of 2000 provides the legislative framework for municipal 
service delivery. It set out to 'pravdd6 for the core principles, mechanisms and processes that 
are necessary to enable municipalities to move progressively towards the social and economic 
upliftment of local communities, and ensure universal access to essential services that are 
affordable to all'. As part of its frameworks to ensure access to municipal services it gave wide 
ranging powers to local authorities to institute the necessary credit control and debt collection 
and was one of the mechanisms by which the cost recovery paradigm was given a central 
position in the provision of basic services in South Africa. The Act clearly sets out the legislative 
framework for public-private partnerships and privatisation of the provision of basic services. 
For further discussion see McDonald and Smith ‘Privatising Cape Town: From Apartheid to Neo
liberalism in the Mother City’ (2004) 41 Urban Studies 1461
149 Section 8(2) of the Systems Act, which resonates with the language of the Constitution in 
Section 156(5) which provides that '[a] municipality has the right to exercise any power
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municipality to ‘provide accessible pay points and other mechanisms for 
settling accounts or for making pre-payments for services’. From these general 
and wide ranging legal provisions, the Constitutional Court accepted that 
prepaid water meters were a lawful means of providing water. This is in stark 
contrast to the position taken in the Supreme Court of Appeal, where the unique 
and unusual form of metering by prepayment was emphasised and therefore its 
introduction required an explicit provision in law, rather than being inferred 
from general provisions about the governance of local authorities. It is 
surprising that there is not a higher level of scrutiny in relation to prepaid 
meters by the Constitutional Court. Johannesburg Water itself recognised this 
as a radical change in how water services are provided and for that reason 
engaged in a process of consultation.150 The fact that the Constitutional Court 
was so apparently willing to accept the implicit legality of prepaid meters is 
indicative of its lack of scrutiny of the actions of the City and Johannesburg 
Water and its readiness to give priority to their concerns over that of the 
applicants and militates against their proclaimed transformative agenda.

The use of prepaid water meters as a form of censure for breach of the terms of 
service of the restricted flow yard standpipe water supply is a worrying 
development in its own right. The objections to the constitutionality of prepaid 
water meters as an arbitrary mechanism for disconnection of water supply, 
without due regard to the rights and dignity of water users, also extend to their 
use as a form of punishment, particularly in light of the strict rules and quite 
unforgiving nature of water supply through a restricted flow standpipe. The 
same concerns about accessing sufficient water and the consequences of the 
automatic shutoff apply whether the prepaid meter is a form of punishment or 
installed as ‘normal’ metered water supply.

The court did not examine this matter in any detail and accepted the installation 
of prepaid water meters as lawful. It is disappointing that there was not a more

concerning a matter reasonably necessary for, or incidental to, the effective performance of its 
functions’.
150 See earlier discussion on the adequacy of this consultation.
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penetrating standard of review in relation to the reasonableness of this 
measure and the constitutionality of prepaid water meters. If it is accepted that 
the right to access adequate water supply is a fundamental precondition to the 
realisation of a number of rights under the Constitution and as an essential 
aspect of the transformative design of the new constitutional order, it seems 
rather contradictory and inconsistent to accept that users of the restricted flow 
yard standpipe water supply can have a prepaid water meter installed for 
breach of terms. In the first instance, the terms of use regarding the yard 
standpipe require that a user does not exceed 6,000 litres per stand per month 
and where this is exceeded, a prepaid water meter can be installed as a form of 
punishment. The first named applicant in the instant case made the point that 
when water is supplied through the prepaid water meter, the 6,000 litres often 
runs out by the fifteenth day of the month. However neither in this case, nor in 
any subsequent litigation has the figure of 6,000 litres been challenged in 
relation to the restricted flow yard stand pipe. It would seem, to this author at 
least, that the constitutional issues surrounding this figure in relation to 
prepayment meters would apply to the installation of yard standpipes, however 
such an interrogation is beyond the scope of this thesis.

A second and more fundamental critique of prepaid water meters relates to 
their suitability for something as vital to human dignity and public health as 
water, even in circumstances where it is essentially a credit control mechanism. 
Beyond the more general consideration of the use of prepaid meters for water 
supply and the attendant problems associated with a water supply that 
automatically disconnects, the lack of procedural guarantees prior to 
disconnection and the specific targeting of poorer users are inherently 
unconstitutional and raise questions about constitutionality of the use prepaid 
water meters in any circumstances. Where a user defaults on payment under 
the (normal) credit metering system of service, a prepaid meter not used as a 
form of credit control. This is clearly a form of penalty that is designed to 
specifically target poorer users. The Court in this case missed a clear 
opportunity to impugn more than the installation of the prepaid water meters
as a policy in Phiri, but the use of prepaid water meters in any circumstances.
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One of the major concerns raised by the ESCR Committee in relation to the right 

to water was that of the assurance of a continuous water supply. As discussed 

in chapter two of this thesis, where a household is faced with an uncertain and 

interrupted water supply, this can have serious health and human dignity 

concerns. The WHO have also raised this as a considerable problem for 

households, who may have to store water in unsafe containers, or collect water 

from insecure sources in order to cover those periods when the water supply to 

the household is not connected. The installation of prepaid meters, whether as 

a form of credit control or as a 'normal' metered water supply can have a 

detrimental impact on the lives and dignity of the household, especially where 

that household is unable to afford to supplement their water supply by 

purchasing additional tokens.

It was common cause in the litigation that the cost of additional water for a 

household of eight per month was 150R, and that it was usual for additional 

water to be purchased from vendors from the seventh or eighth day of the 

month.151 Where low income households are unable to buy additional water, 

this can create a water supply gap of at least fourteen days a month, sometimes 

more as in Ms Mazibuko’s case. This would seem to be in prima facie 

contravention of the requirement of the Water Services Act which requires that 

be 'reliably supplied' and of sufficient quantity to support life and personal 

hygiene and sanitation. However these issues were not addressed by the Court, 

and even if they had been, it is unlikely they would have received a positive 

outcome.

c. Rejection of the Minimum Core Obligation 

Unlike the earlier decisions of the High Court and the Supreme Court of Appeal, 

the Constitutional Court rejected the case made for the adoption of the 

minimum core obligation approach to the right to water. The Constitutional 

Court had previously avoided identifying the normative content of the right to

151 See the affidavits of Ms Mazibuko and Mr Makhetha referred to in footnote 92 above.
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housing and to health. In Grootboom the Court examined the reasoning behind 

the importance of a minimum core particularly in protecting the most 

vulnerable sections of society, but it rejected the arguments for developing a 

minimum core obligation for the right to housing in the Constitution.

The basis for the Court’s reasoning was a lack of information and the need for a 

macro understanding of the entirety of the issues relating to the right to 

housing in South Africa, in order to be able define a minimum core obligation on 

the State. It differentiated its experience from that of the ESCR Committee on 

the basis that that the ‘committee developed the concept of minimum core over 

many years of examining reports by reporting states ... In this case, we do not 

have sufficient information to determine what would comprise the minimum 

core obligation in the context of our Constitution.’152 The Court takes a position 

of avoidance in relation to the minimum core, rather than addressing it directly. 

It could have made an order requiring the Government to produce sufficient 

information so that the Court might have sufficient information to develop a 

minimum core obligation. Alternatively if the Court felt that it was 

inappropriate for it to develop the minimum core in the first instance, it could 

instead have ordered the Government to examine the all the issues in relation to 

the right to housing and develop a minimum core that might be reviewable by 

the Court.

The refusal to countenance the possibility of the minimum core creates a 

situation where the Constitutional Court can avoid the difficult issue 

immediately enforceable rights. In fact, as noted by Bilchitz, in its refusal to 

engage with the minimum core and replace it with a variable 'progressive 

realisation’ to attain the minimum core content of the right, the Court 

misunderstands its obligation.153 The minimum core should be an immediately 

enforceable standard, with progressive realisation relating to the substantiating

152 Government of the Republic of South Africa v. Grootboom [2000] 1 SA 46 (CC), paragraph 32 
and 33
153 Bilchitz, Poverty and Fundamental Rights: The Justification and Enforcement of Socio- 
Economic Rights (Oxford: Oxford University Press, 2007]
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the right beyond the core content. Roux has also criticised this approach as
creating a situation where economic and social right lack any tangible content;

By rejecting the minimum core content argument, the Court leaves the 
political branches free to meet a number of different needs in parallel, 
without prioritizing the needs of the most vulnerable over those who at 
least have somewhere to live where they are not in immediate danger of 
eviction or exposure to the elements.154

The Constitutional Court found that it was beyond the proper judicial function 
of the Court to elaborate the minimum core of economic and social rights in 
earlier case law as it did not have enough information before it to be able to 
properly address the complexity of the competing issues involved in such an 
exercise.

The Court avoided addressing the minimum core in earlier cases, but it did not
close the possibility of addressing in a later case;

This minimum core might not be easy to define, but includes at least the 
minimum decencies of life consistent with human dignity. No one should 
iae condemned to a life below the basic level of dignified human 
existence. The very notion of individual rights presupposes that anyone 
in that position should be able to obtain relief from a court.155 

Rather than accepting the challenge of attempting to define what a minimum
core should be, or placing an obligation on the Government to develop such a 
standard, the Constitutional Court preferred to avoid this issue on the basis that 
'Courts are ill-suited to adjudicate upon issues where court orders could have 
multiple social and economic consequences for the community1.156 It was not 
'institutionally equipped to make the wide-ranging factual and political 
enquiries necessary for determining what the minimum-core standards’ of the 
right to health.157 It did not, however, preclude the use of the minimum core as 
a means of measuring the reasonableness of state action.

154 Roux, 'Legitimating Transformation: Political Resource Allocation in the South African 
Constitutional Court' (2003) 10(4) Democratization 97
155 Minister for Health v Treatment Action Campaign and Others [2002] 5 SA 721, paragraph 28
156 Ibid, paragraph 38
157 Ibid, paragraph 38
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Despite the international jurisprudence on the issue and the elaboration of 
what constitutes the minimum core of the right to water in General Comment 
15 and the unprecedented amount of expert evidence presented to the 
Constitutional Court, Justice O’Regan confirmed the principle of avoidance and 
rejected the arguments to engage with the normative content of the right to 
water. The Constitutional Court relied on the approach of judicial restraint in 
justifying its rejection of a minimum core of the right to water. It suggested 
that;

At the time this Constitution was adopted millions of South Africans did 
not have access to the basic necessities of like, including water.... It was 
not expected, nor could it have been, that the state would be able to 
furnish citizens immediately with all the basic necessities of life.158 

The standard to which the state should be held in relation to its positive
obligations under section 27 of the Constitution is that of reasonableness in 
relation to the measures it takes; 'Social and economic rights empower citizens 
to demand of the state that it acts reasonably and progressively to ensure that 
all enjoy the basic necessities of life’.159 It asserted that it would be 
institutionally inappropriate for the Constitutional Court to determine the 
normative content of economic and social rights; 'this is a matter, in the first 
place, for the legislature and executive, the institutions of government best 
placed to investigate social conditions in light of available budgets and to 
determine what targets are achievable in relation to social and economic 
rights’.160 However, in this case the legislature and the executive had already 
established a framework, the applicants merely called on the Court to examine 
the reasonableness of the policy in light of the national and international 
guidance on the normative content of the right to water.

Both the High Court and the Supreme Court of Appeal felt they had enough 
information to arrive at such a decision and it is not clear why the 
Constitutional Court continued to shy away from this issue. Moreover, Justice

158 Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (PtyJ Ltd and The Minister of 
Water Affairs and Forestry [2009] ZACC 28, paragraph 59
159 Ibid
160 Ibid, paragraph 61
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O'Regan appeared to wilfully misunderstand what the applicants were calling 
for, they were not making an argument for a Free Basic Water Allowance that is 
‘more extensive because it goes beyond the minimum',161 but instead are asking 
for the basic water allowance to be calculated in relation to their particular 
water needs, namely waterborne sanitation, larger than average households 
and high rates of HIV/AIDS. On these points there was ample guidance 
available to the Court.

d. Reasonableness Prevails

The Constitutional Court, once again avoided delineating the minimum core
content of an economic and social right and instead embraced reasonableness
as the constitutional standard of review to be adopted within South Africa;

Fixing a quantified content might, in a rigid and counterproductive 
manner, prevent an analysis of context. The concept of reasonableness 
places context at the centre of the enquiry and permits an assessment of 
context to determine whether a government programme is indeed 
reasonable.162

The Free Basic Water Allowance as a universal measure for metered water 
users was accepted by the Constitutional Court as a reasonable means of 
assuring access to the right to water. The administrative cost of implementing a 
means tested system is excessive and the bulk of the cost in providing the Free 
Basic Water Allowance is borne by high water users through the rising block 
tariff system. Despite serious concerns about the ability of the 'indigent policy' 
to address the harshness of the Free Basic Water policy for those household, the 
Court commended Johannesburg Water for keeping its systems under review 
and for permitting some flexibility into the free basic water allowance with 
prepaid water meters.163 This amelioration was recognised by the Court as

161 Ibid, paragraph 56
162 Ibid, paragraph 60
163 Ibid, Paragraph 144-148 A new social package which was mooted in the Mayoral Committee 
of the City of Johannesburg in December 2006, due to some into effect before July 2008, was at 
the time of the hearing still pending. This new social package was based on an independent 
review of the municipality's provision of basic services and assistance to the poor and was 
explained the Social Package Policy Base Document (8th June 2006). The Base Document 
identified the need to move towards increasing the free basic water allowance from 25 litres 
per person per day to 50 litres per person per day. This was necessary measure in assuring that 
households in Johannesburg have access to adequate water, in order to achieve this, the free
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being the direct result of the litigation being brought by the applicants, but 
Justice O’Regan commended Johannesburg Water for keeping its policy under 
review and stated that the Court had no reason to believe that this would not 
continue.

The indigent policy itself was vastly under inclusive, with only 50 per cent of 
those eligible actually being registered.164 Yet, despite the clear failure of the 
policy to target those most in need, the Constitutional Court accepted this as a 
reasonable measure to ensure that that the Free Basic Water policy was not 
overly harsh and was sufficient to meet the constitutional guarantee of access to 
the right to water of the most impoverished households. Rather than engaging 
in a high level of scrutiny in relation to reasonableness of the Operation 
Gcin’Amanzi and the Free Basic Water Allowance which includes some 
examination of the actual impact of this policy of the lives of the applicants, the 
Constitutional Court takes an administrative standard of review and finds that 
the policy is not unreasonable, and therefore is constitutionally compliant. The 
courts are designed to act as a check on state action and ensure it is 
constitutionally compliant and in this case, the Constitutional Court failed.

5. Mazibuko and the Social Movement
In the aftermath of the decision of the Constitutional Court, there was a fear that 
this capturing of the issue by the legal system and its eventual defeat would 
undermine the grassroots movement; ‘the limited character of courtroom 
discourse is a well-known problem for community organisers who risk 
demobilising their street capacities by entering the legal system’.165

basic water was to be targeted towards poorer users, rather than being a universal measure. 
The mechanism for identifying poorer user was to be based on the value of the property of the 
householder and all households below this property value would receive a free basic water 
allowance of 10 kilolitres per household per month, which based on an average of 7/8 people 
per household would increase the daily per capita free basic water allowance to close to 50 
litres.
164 Of the 500,000 households eligible, only 118,000 have registered for the indigent policy. 
Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (Pty) Ltd and The Minister of 
Water Affairs and Forestry [2009] ZACC 28, paragraph 81
165 Desai, 'Rejoinder: The Propagandists, the Professors and their "Poors'” in response to 
Shannon Walsh, "'Uncomfortable collaborations’’: Contesting Constructions of the "Poor" in 
South Africa’ [2008] 36 (116) Review of African Political Economy 275, 277
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Throughout the course of the litigation the Centre for Applied Legal Studies 

sought to be involved in capacity building in Phiri in promoting their grass roots 

activism alongside the litigation. The Phiri Concerned Residents Association, 

supported by the Anti-Privatisation Forum and the Coalition against Water 

Privatisation, continued to protest throughout the course of the litigation, 

organising events, pickets, protests and rallies.166 Despite the disappointing 

outcome in this case, the litigation process itself is not without merit. Certainly 

the case had an impact on the social movement and did serve as a blow to the 

positive and engaged community, but the applicants could draw some positives 

from their experience.

The process of litigation itself forced Johannesburg Water to keep its 

programme of implementation of Operation Gcin’Amanzi under review. The 

Constitutional Court recognised the amelioration of the harsher edges of the 

policy over time which were spurred on by, and therefore positive outcomes of, 

the litigation.167 The eventual decision by Johannesburg Water to allow persons 

on the indigent register to receive an additional 4,000 litres of water 

demonstrated how the litigation had contributed to a positive example of 

‘progressive realisation’ and was commended by the Court as further evidence 

of'reasonableness' in the implementation of the policy. The Court relied on this 

as being a sufficient indication that this policy would be kept 'constantly under 

review’ by Johannesburg Water once the litigation had ended.

The recognition of a need to keep the policy under review, even in the aftermath 

of the case, does serve as something of a boost to the social movement and a 

reminder for Johannesburg Water and the municipality that they should not be 

complacent. That the application eventually failed, does not undermine the fact 

that there were legitimate human rights concerns raised by the applicants in 

this case. This was recognised by the Constitutional Court and although the 

Court did not accept the applicants’ arguments, that the failure to find the policy

166 A list of Coalition against Water Privatisation events is available on the APF website at the 
following link: http://apf.org.za/spip.php7rubrique41 (accessed 22nd December 2010)
167 Paragraphs 94-97
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unreasonable does not undermine the obligation on Johannesburg Water to 

continue to move progressively towards greater enjoyment of the right to 

water.

The litigation process itself, while eventually unsuccessful, was not a futile 

experience. The involvement of organisations like CALS and CAWP supporting 

the local community in its resistance to the installation of the prepaid meters 

and Operation Gcin’Amanzi meant that this community was not acting alone and 

there was some significant empowerment of activists. Ms Makoatsane, the third 

named applicant in the litigation has spoken publicly of her experience as an 

activist and litigant in Phiri, something which has given her life meaning after 

years of unemployment. The whole process has given her an opportunity to 

publicly voice her experience of living with prepayment meters and to express 

both in the media and in the Court how this has impacted on her life of the 

disconnections.168 The gendered face of the policy of installing prepaid water 

meters was emphasised by Jennifer Makoatsane; 'Women are the ones who 

have to carry the burden of making sure there is water for the family. Women 

will always fight for the right to water’.169 She was not overwhelmed by the 

result, but prepared to continue fighting for her dignity and recognition of the 

impact of the policy on women.

Similarly, Grace Munyai, took a measured response to the defeat on the grounds 

that the litigation process gave her the chance to speak and tell her story, not 

only in the court, but to share her experience with a wider audience through the 

media interest in the case. This recognition was a hugely important by-product 

of the litigation. In the aftermath of the case itself there was an element of 

confusion and deflation within the social activist movement, however, their 

continued agitation has led to a necessary regrouping and reconsideration of 

the options for resisting the continued implementation of Operation

168 A short podcast of an interview with Jennifer Makotsane is available through by 
Development Agenda at http://www.developmentagenda.com/2010/07/podcast-iennifers- 
storv/
169 Anti-Privatisation Forum documentary on the water rights struggle in Phiri available at 
http://apf.org.za/spip.php7breve29
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Gcin’Amanzi.170 The litigation was never designed to usurp the social activist 
movement, but instead to supplement it and this mutually beneficial 
relationship served to re-energise each avenue of activism, whether in the 
courts or on the streets. In order for litigation and social activism to be 
successful, they require a strong relationship whereby both sides of the process 
reinforce and complement the other.

6. Concluding Comments
The final judgment of the Constitutional Court recognised the deeply embedded 
inequalities and multiple discriminations faced by the Phiri residents. However 
despite this acknowledgement of the systemic failures in achieving the 
egalitarian vision of the Constitution, the response of the Court seemed to be 
less sympathetic and compassionate than during earlier influential cases. In 
Mazibuko there was less focus on the plight of the applicants and an 
unsympathetic Court was very deferential to Johannesburg Water and the City. 
The Constitutional Court’s assessment of the reasonableness of the 
municipality's, and of Johannesburg Water's, actions was much less intensive 
than that which had been adopted by the Court in earlier economic and social 
rights decisions. Rather than positively embracing its transformative mandate 
the Court seemed to take a deferential restrained approach to the policy of 
installing prepaid water meters.

This case appears to have lowered the standard of the reasonableness test for 
constitutional protection of economic and social rights to something much 
closer to the administrative law standard of ‘irrationality’. Despite earlier 
protestations to the contrary in Grootboom and Treatment Action Campaign, the 
approach of the Constitutional Court in Mazibuko does seem to be more 
utilitarian in its approach than had previously been admitted. The acceptance 
of a prepaid meter as a suitable vehicle for the provision of water is a very 
disturbing precedent to set and it seems that the constitutional protection of

170 See the comments of Jackie Dugard formerly of Centre for Applied Legal Studies 
(Witswatersrand University) in the APF documentary on the role of litigation and social 
movements available at http://apf.org.za/spip.php?breve30
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economic and social rights has been to some extent undermined by this 
decision. General Comment 15 asserts that for the right to water to mean 
anything it must viewed primarily as a social and cultural good first and only 
considered as an economic good as a distant second. It seems in this case, the 
Constitutional Court has preferred to approach their discussion on the right to 
water from an economic perspective and undermine its role as the defender of 
the Constitution.

The Constitutional Court in South Africa has not been overwhelmed by
economic and social rights cases since the decisions in Grootboom and the
Treatment Action Campaign and it is partly that which makes the reasoning of
Court in the present case so disappointing. If these cases were supplemented
by a series of others which helped expand on and develop the case law and
remedies which were established, the transformative goal of the Constitution
might not remain quite so distant an aspiration as it now seems to be. The
potential of the Constitutional Court is evident. There is a strong Constitution, a
respect for the rule of law and innovative legal thinkers;

the Constitutional Court has time and space and talent. One would 
expect it then to tend towards Herculeanism: a jurisprudence of 
theoretical depth and ambition, laying down rules and principles of 
comprehensive generality pursuing 'all the lines there are.171 

The ability of the Court to live up to its own rhetoric as a transformative
institution in the post-apartheid South Africa now appears too lofty to be a
realistic aspiration.

The case law established in the early cases on economic and social rights 
protection had the potential to be built upon and expanded by future cases, but 
those cases have not been readily forthcoming. The physical and psychological 
distance between the courts and the poorest and most vulnerable people is one 
reason for the relative paucity of economic and social rights cases. There is a 
need for organisations to get involved with grassroots movements and to help 
bridge this gap, to work with communities in building capacity and to campaign

171 Currie, 'Judicious Avoidance’ (1999) 15 South African Journal on Human Rights 138,144
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for improvement of conditions using the rights set out in the Constitution as a 

tool.17?

Without the cases coming through the courts, the development of better 

solutions to these economic and social rights claims will continue to remain 

elusive. In order for the right to water to de developed it needs to remain 

within the scope of the courts, in order to permit the continued development of 

the content of the right to water and other economic and social rights. It is 

encouraging to see that poor communities are not discouraged by 

Constitutional Court decision in this the Mazibuko case and are still seeking to 

have their right to water through the courts, as evidenced by the recent Carolina 

Water case. In this case community whose water supply has been contaminated 

by acid run off from local mining has been successful in obtaining an order from 

the North Gauteng High Court requiring the Minister of Water Affairs and the 

local authority to assure a clean and safe water supply to the affected 

communities until such time as the local water supply passed tests for water 

quality.173

The Constitutional Court has demonstrated some hesitancy about giving effect 

to the economic and social rights in the Constitution, a situation that can be 

compared with the more robust protection of civil and political rights.

Instead of robustly clarifying the content of [economic and social rights] 
and vigorously monitoring government performance to ascertain 
whether all obligations (negative and positive) have been adequately 
discharged or whether there have been violations of the core content of 
rights, the Court has chosen a diluted, and quite abstract, measure: 
inquiring into the reasonableness of programmes in the context of 
availability of the state's resources.’174

Furthermore the remedies employed by the Court have placed the onus on the 

applicants to campaign for the implementation of orders and the improvement

172 Marcus and Budlender, A Strategic Evaluation of Public Interest Litigation in South Africa 
(The Atlantic Philanthropies, 2008)
173 Federation for Sustainable Environment and Silobela Concened Community v Minister for 
Water Affairs and others (Case No 35672/12) unreported 10 )uly2012
174 Dugard, 'Judging the Judges: Towards an Appropriate Role for the Judiciary in South Africa’s 
Transformation' (2007) 20 Leiden Journal of International Law 965, 973
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of living conditions. When dealing with economic and social rights, this can be a 

difficult ask of individuals and communities who are already facing multiple 

deprivations. The radical transformative promise of the Constitution as a tool 

of social change requires more than lip-service from the Constitutional Court. It 

needs a more radical approach to the elaboration and enforcement of economic 

and social rights litigation if it is to overcome the structural barriers to equality 

which persist in South Africa.175 However, perhaps this hesitance can be 

explained by the relative youth of the legal protection of economic and social 

rights by the Courts, and the South African Constitutional Court has been at the 

forefront in the burgeoning economic and social rights jurisprudence 

internationally. The criticisms of the Court in this Chapter are not intended to 

undermine its role, but instead to help in the developing understanding of the 

scope and content to of the right to water and its protection by the courts.

175 For more on the need for a radical approach to enforcement see Hirschl, Towards 
Juristocracy: The Origins and Consequences of the New Constitutionalism (Harvard: Harvard 
University Press, 2004)
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Chapter Six

SUBSTANTIATING THE RIGHT TO WATER

1. Introduction
This thesis has focussed on the potential for courts to be social transformers. In 
order to realise this potential, the judiciary need to be conscious of their roles as 
protectors of vulnerable and marginalised litigants and agents of positive social 
change. Where courts embrace this role they can understand the systemic 
impediments to equality and dignity faced by the poor and seek to overcome 
them. Rather than hiding behind arguments of the separation of powers and 
judicial deference courts can embrace their constitutionally mandated political 
role as protectors of the weak. Human rights are not value-neutral and place a 
special obligation on the courts to ensure that the political institutions do not 
ignore their human rights obligations.

The human right to water is fundamental to the human rights project and is 
significant in the full realisation human dignity and equality. It is closely linked 
to the realisation of the right to health, and in achieving broader public health 
goals. Despite international and domestic legal recognition of the right to 
water, the normative content of the right is still in an early state of 
developmental. Evidence from the litigation addressed in this thesis 
demonstrates at once, both the promise and limitations of law in assuring the 
right to water. While we have seen a number of successful applications by 
litigants on aspects of the right to water, we have yet to see courts engage fully 
with understanding the minimum core content of this right. The courts have 
demonstrated that they are much more comfortable when addressing the 
procedural aspects of this right, rather than its normative content.

This chapter will examine the substance/procedure dichotomy through the lens 
of the Phiri Right to Water litigation. This case offers the an opportunity to 
examine the different approaches adopted by the lower courts and the eventual

291



Constitutional Court decision in relation to the minimum core content of the 
right to water. The chapter will argue that the South African Constitutional 
Court, in refusing to engage with the substance of the right to water, has 
abdicated its particular responsibility to the poor. Without engaging with the 
substance of the right to water the highly marketised approach to water service 
provision, which focuses on full cost recovery and a pay-per-use model will 
continue to dominate. This chapter will make the argument that the 
transformative potential of economic and social rights, and the right to water 
specifically, can only be achieved through an assertion of the minimum core 
content of the right and its role in assuring a dignified life.

2. Substance/Procedure Dichotomy and the Right to Water
The courts have a particular role in ensuring that the content of rights are 
developed and delineated. This is particularly acute with the right to water 
which is still at a very early stage in its evolution. While the courts have 
demonstrated more willingness to engage with the procedural guarantees 
which form part of the right to water, the issue of the substantive content of the 
right remains underdeveloped. The proceduralisation of economic and social 
rights implies that through focussing on the protection of rights through what 
the state may and may not do to interfere with this it, rather than on its 
substantive content, limits the scope and content of that right.

The concept of the proceduralisation of economic and social rights was 
promoted by Brand, in relation to the South African experience, but the 
observations he makes in the South African context can be borne out 
elsewhere.1 Brand’s argument was that the South African Constitutional Court 
had ‘succeeded in removing itself one (or more] step(s) from the concrete and 
particular realities of hunger, homelessness, disease and illiteracy that 
economic and social rights are meant to deal with'.2 Rather than addressing the

1 Brand, 'The Proceduralisation of South African Socio-Economic Rights Jurisprudence, or "What 
Are Socio-Economic Rights For?"’ in Botha, A van der Walt and J van der Walt (eds) Rights and 
Democracy in a Transformative Constitution (Stellenbosch: Sun Press, 2003)
2 Ibid, 36
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fulfilment of substantive rights, the South African Constitutional Court had
distanced itself from that analysis by focussing on the administrative
accountability of government action:

[I]t misses the point not because it focused on a guiding value of equality 
and an end goal of an egalitarian society, but because it focuses on other, 
equally structural rather that concrete values and ends: structural good 
governance standards such as legality (rationality and non
arbitrariness), coherence, coordination and inclusivity in government 
policy formulation and decision-making. The target evil at which it is 
aimed could be read to be, not deprivation and hardship and the state's 
failure to alleviate it, but arbitrary inexplicable, unintelligible, 
exclusionary government action.3

This focus, not on the right itself, but on the adequacy of state action moves 
emphasises from the human suffering faced by persons deprived of access to 
economic and social rights, and places it on whether or not the state has taken 
any action to remedy that deprivation.

One significant problem with this approach, identified by Brand, is that the 
potential role of the court as a social transformer is severely curtailed. The 
proceduralisation discourages future rights litigation; where potential litigants 
seeking to have their economic and social rights claims vindicated before the 
court see that others in similar situation do not receive adequate redress from 
the court, they are much less likely to seek to have their claims heard before the 
court. This is evidenced in the previous chapter in the discussion of the relative 
paucity of economic and social rights litigation reaching the Constitutional 
Court. Furthermore, this approach leaves the courts with very little room for 
manoeuvre when direct claims for the redistribution of state resources are 
brought before them. In addition, there is a failure to engage with the court’s 
transformative mandate, which is implied through adjudicating on economic 
and social rights, and instead proceduralisation creates the illusion of a 
politically neutral decision.4 This is further compounded when deciding on 
cases dealing with the commodification of public goods, where failure to engage 
with the substantive transformative mandate it could be perceived as

3 Ibid
4 Ibid
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endorsement and acceptance of the neoliberal orthodoxy, without any attempt 

to mitigate its harshness. Economic and social rights are bound by their 

procedural constraints which limit their scope and ability to be agents of 

change; the ‘triumph of proceduralisation undeniably restricts the direct 

transformative potential of these rights’.5

a. Substance, Procedure and Deriving the Right to Water 

The application of this procedure/substance dichotomy to the right to water 

case law as examined in the chapters four and five of this thesis, we see very 

clearly that rather than engaging in a substantive examination of the content of 

the right, the courts have focussed on the procedural safeguards around this 

right and that the courts are less willing to define or delineate the core content. 

From our examination of the adjudication on the right to water in India, 

Argentina and Botswana, it is clear from how the right is framed as a derivative 

right that it is much harder to focus on the content of the right to water itself.

The Indian courts, despite their strong foundation of the right to water on an 

expansive view of the right to life, including the right to a dignified existence, 

preferred to discuss it in relation to the basic needs required for human 

survival, rather than seeking to give content on the right itself.6 This is a very 

limited understanding of the right to water when compared to the definition 

embraced by the ESCR Committee in General Comment 15 and it does not 

address the multi-faceted nature of the right to water for personal and domestic 

use. The focus of the Indian litigation has been on the prioritisation of domestic 

water use in light of increased extraction of ground water by industrial and 

agricultural users and the conflict of the neoliberal policy of trade liberalisation, 

which has not always led to the prioritisation of water for domestic use. In fact, 

the courts seem to prefer a deferential approach in its acceptance of the

5 Ray, ‘Proceduralisation's Triumph and Engagement’s Promise in Socio-Economic Rights 
Litigation' (2011) 27 South African Journal on Human Rights 107
6 See discussion of the case law in Chapter 4.
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neoliberal orthodoxy, rather than embrace the transformative potential of the 
right to water.7

The most constrained approach to understanding the right to water comes from 
Botswana, where the court takes a hands-off approach to defining the content of 
the right. While the litigation is celebrated as a victory for the Bushmen 
community of the Kalahari, the engagement by the court with the right to water 
is very limited. In framing the right to water as being purely from a non
interference perspective, the court has very limited tools at its disposal with 
which to engage in a more holistic approach to framing the right to water. The 
Bushmen were happy to no longer be impeded from accessing the borehole on 
their land, but the substantive realisation of access to the right to water was 
dependent on their ability to provide for this right themselves.

Where a person or a community has adequate resources to assure their own 
rights, then the role of the state is secondary. It is in those cases where a person 
or community is unable to provide for access to water that the state has a 
special role to assure access to that right. In this case, it is not clear that the 
Bushmen community would have to means to reinstate the pump to access to 
the borehole and if they are unable to do so, the court’s judgment will have no 
impact on their access to water. Where the court is unprepared to engage with 
providing/or access to economic and social rights, it makes their transformative 
role very limited.

In Argentina, the focus of the case law has been on addressing contaminations 
and disconnections of water supply, which is unsurprising in light of the 
derivation of the right to water from the right to a healthy environment. In both 
situations what the court is addressing is a situation where a community or 
household had access to water and the water was interfered with either 
through the action or inaction of the state. While the Argentine courts were 
comfortable in requiring both public and private water providers to assure

7 See, for example the Narmada Valley litigation (Narmada Bachao Andolan v Union of India 
[2000] INSC 518).
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water supplies when communities were faced with polluted water supply,8 they 
were not comfortable addressing the structural problems which led to 
communities facing severe water deprivations when rivers and local wells were 
polluted.

The Argentine courts did not seek to define or elaborate on the minimum core 
content of the right to water at a doctrinal level, but in their judgments they 
have consistently responded to extreme contaminations with a positive 
obligation to act for the water service providers. In so doing, they have shown 
themselves to be open to litigants seeking to have their rights vindicated by the 
courts, but have approached the issue at a pragmatic, rather than principled 
level. The substantive engagement with the right to water demonstrates the 
potential for the court to be more actively involved in giving content to the right 
to water. In responding on a case by case basis to the actual deprivations faced 
and not the structural impediments, the courts have demonstrated an 
unwillingness to engage with the right to water at a transformative level.

b. Substance and Procedure in South Africa 

The procedural emphasis experienced by courts addressing the right to water 
these jurisdictions demonstrates the limited nature of the response available to 
the court when it is unwilling to engage with the substantive content of the 
right. In South Africa, the right to water is clearly identified as a standalone 
right and the courts have a clear transformative mandate, including a range of 
constitutional remedies available to them. In this context the decision of the 
Constitutional Court in Phiri right to water litigation bears more analysis. The 
international guidance available to the Constitutional Court on the right to 
water confirms that this right, like other economic and social rights, does have a 
normative content, an irreducible minimum core that cannot be infringed by 
state action or inaction. The state is under an obligation to provide for access to

8 See, for example, the order to assure a water supply of 200 litres per household per day in 
Quevedo, Miguel Angel, Marquez, Ramon Hector, y Otros c/ Aguas Cordobesas SA (Amparo) Juez 
Sustituta de Primera Instancia de Cordoba No 51 Nominacion en lo Civil y Comercial (8 April 
2002j
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this right through infrastructure and availability of adequate water. This does 
not imply that water should be free, but it does require it to be affordable. 
Where a household or a community is unable to afford to pay market prices for 
access to this right, this places an additional burden on the state actors to 
ensure that the minimum core of the right can be provided for. This 
international obligation requires that all state actors take positive measures to 
assure the minimum core right to water is assured to all water users, regardless 
of their ability to pay.

The Constitutional Court rejected the substantive approach in favour of the 
more procedural 'reasonableness' approach. However, the lower courts were 
more willing to engage in this substantive review of the content of the right to 
water. This section will examine the hesitancy of the Constitutional Court in 
engaging in a discussion in relation to the delineation of the minimum core of 
this right and identify the differential approach adopted in both the High Court 
and the Supreme Court, both of which felt able to engage in a discussion on the 
substantive content of the right to water. It will then examine this 
substance/procedure dichotomy in relation to the Constitutional Court’s 
transformative mandate and argue that the refusal to engage with the 
substantive content of the right to water leaves the Court without the means to 
redress the systemic impediments to accessing this right. In adopting this 
approach, the Court has ignored the experience of poor and vulnerable litigants 
in favour of a deferential approach to government and undermined its own 
transformative mandate.

i. Normative Content of the Right to Water
In the Phiri right to water litigatipn, the Constitutional Court found that the 
formulation of the right to water in the Bill of Rights did not include a minimum 
core obligation on the state. Despite the Constitutional Court’s reticence, both 
the High Court and the Supreme Court of Appeal felt willing to engage in an 
analysis of the normative content of this right. There are three arguments that 
have been consistently presented by the Constitutional Court as reasons for not
embracing an analysis of normative content of economic and social rights.

297



These are a lack of information about the various competing issues in the 
realisation of the chosen right; the diversity in needs in relation to each right; 
and that the minimum core obligation is overly restrictive.9 Unlike the 
Constitutional Court, the court of first instance was much more willing to 
engage in a substantive analysis of the constitutional right to water. The High 
Court had previously emphasised the importance of the right to water for public 
health and happiness and for that reason ‘the Constitution-makers and 
Parliament imposed ... demanding requirements [on water service providers] 
because of the potentially serious human and health consequences of 
terminating water services.’10 The High Court also readily affirmed the right to 
water as fundamental to the transformative design of the Constitution; 'one 
cannot speak of a dignified human existence if one is denied access to water’. It 
is a vital aspect of all the rights in the Constitution and the International Bill of 
Rights.* 11 Using the previous Constitutional Court judgments in Grcotboom12 

and the Treatment Action Campaign13 cases the High Court found that while the 
minimum core content of the right to health and the right to adequate housing 
was rejected in each of these cases, the possibility of the court defining the 
normative content of a right in order to guide the 'reasonableness' inquiry was 
not dismissed out of hand and used this as the gateway to engaging in an 
examination of what the substantive content right to water.

The concerns which prevented the Constitutional Court from defining the 
minimum core in relation to the right to health and the right to housing, were 
the diverse and multifaceted nature of the those rights and the lack of 
information which the court had at its disposal in order to arrive at a conclusive 
decision on the normative content of the right.14 Despite these concerns, the 
High Court identified that these difficulties did not automatically apply to the

9 This was discussed in greater detail in chapter five.
10 Residents of Bon Vista Mansions v. Southern Metropolitan Local Council [2002] [6) BCLR 625 
(Wj, paragraph 28
11 Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (Pty) Ltd and The Minister of 
Water Affairs and Forestry [2008] ZAGPHC 106, paragraph 124
12 Government of the Republic of South Africa v. Grootboom [2000] 1 SA 46 (CC)
13 Minister for Health v Treatment Action Campaign and Others [2002] 5 SA 721
14 These concerns were raised by the Constitutional Court in both Treatment Action Campaign 
and Grootboom and eventually reiterated in Mazibuko.
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right to water. While the examination of the normative content of any right is 
always complex and multi-faceted, an interrogation into the specific nature and 
content of the right to water is a much more straightforward exercise than 
having to balance the various competing elements of the right to health or 
housing. According to the High Court, it was under a duty to identify the 
normative content of the right to water in order to 'determine the basic water 
supply, within the State's maximum available resources in compliance with 
section 27 of the Constitution’.15

By its very nature the right to water is a more determinable than other, broader 
economic and social rights. A considerable amount of guidance on the 
normative content of the right to water already existed, at a domestic and 
international level, to guide the Court in its consideration of this right. At an 
international level the World Health Organization has issued detailed guidance 
on the minimum standards in relation to water quality and quantity.16 This 
guidance raises serious health concerns when access to water falls below 50 
litres per person per day. For example, these health concerns include the risk of 
transmitting diseases through the faecal-oral route due to insufficient water to 
ensure that members of individual households can maintain good personal 
hygiene.17 This has a knock-on effect where persons can become dehydrated 
through diarrhoeal disease or dysentery and then require more water than 
normal to ensure rehydration and the condition does not become aggravated or 
even fatal. Where there is insufficient water to ensure proper hygiene, it is 
possible that there will be insufficient water for rehydrating persons suffering

15 Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (PtyJ Ltd and The Minister of 
Water Affairs and Forestry [2008] ZAGPHC 106, paragraph 133
16 This has already been addressed in some detail in chapter two.
17 For more information on the links between personal hygiene and faecal-oral transmission of 
diseases see World Health Organization, Guidelines for Drinking-water Quality (3rd ed) (Geneva: 
WHO, 2008). For discussion of the links between personal hygiene and diarrhoea see Curtis and 
Cairncross, ‘Effect of Washing Hands with Soap on Diarrhoea Risk in the Community: A 
Systematic Review’ (2003) 3 Lancet Infectious Diseases 275 and Curtis, Cairncross and Yonli, 
‘Domestic Hygiene and Diarrhoea: Pinpointing the Problem' (2000) 5 Tropical Medicine and 
International Health 22
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from diseases associated with poor hygiene.18 At a more severe level, where 
communities face large scale disconnections and limitation on their water 
supply, this can lead to broader public health concerns, such as cholera 
epidemics or other outbreaks of waterborne diseases.19

ii. International Guidance
The ESCR Committee has also issued guidance on the content of the right to 
water in General Comment 15. This General Comment emphasises the need to 
ensure the minimum core content of the right to water is respected by the state, 
protected against third party interference and positively fulfilled by the state. 
This guidance highlights four principal components of the right to water: 
availability, quality and physical and economic accessibility to the minimum 
essential amount for personal and domestic uses. It also requires states to take 
particular cognisance of the public health impact of a lack of access to water and 
ensuring adequate access to water to prevent disease.20 Where sufficient water 
is not readily accessible through the normal water supply system, this can lead 
to water being accessed from unsafe sources, such as rainwater, ditches and 
open rivers and streams, which are not properly sanitised.21

iii. Domestic Guidance
The level of information available to the courts in relation to the substantive 
content of the right to water far exceeds that which the court previously had 
access to when deciding economic and social rights claims. The core content of

18 1.5 million children die of diarrhoea! disease every year and there are 2 billion instances of 
the disease globally. See UN Children's Fund and World Health Organization, Why Children are 
Still Dying and What can be Done (WHO/UNICEF, 2009)
19 See, for example. Bond who makes the case that water disconnections and limitations in 
Durban were a contribution to the cholera epidemic and one of the key incentives for the 
implementation of the free basic water allowance (Bond, 'Water, Health and the 
Commodification Debate’ (2010) 42 Review of Radical Political Economics 445).
20 ESCR Committee 'General Comment 15' (2002) in 'Note by the Secretariat, Compilation of 
General Comments and General Recommendations adopted by Human Rights Treaty Bodies’ 
(2004) UN Doc HRI/GEN/l/Rev.7, paragraph 37
21 It is noted that in recent cholera epidemics in South Africa that the persons affected were not 
those who had adequate water supplied into their homes, but those who were living in places 
with poor sanitation and living conditions and inadequate access to clean water sources. See 
Mugero and Hoque, 'Review of Cholera Epidemic in South Africa, with Focus on KwaZulu-Natal 
Province’ August 2000 - 11 April 2001 (8 months) available at 
http://www.kznhealth.gov.za/cholerareview.pdf
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the right to water is defined through law in South Africa through the Water 

Services Act which defines basic water supply as 'the prescribed minimum 

water supply services necessary for the reliable supply of sufficient quantity 

and quality of water to households, including informal households, to support 

life and personal hygiene’.22 The main objective of the Act is to provide for 'the 

right of access to basic water supply and the right to basic sanitation necessary 

to secure sufficient water and an environment not harmful to human health or 

well-being’.23 When the Water Services Act is read in light of the international 

obligations and guidance on adequate water, detailed information on the nature 

and content of the right to water is readily available to the Court in a way that is 

not replicated for most of the other rights within the Constitution. Furthermore 

the government policy to ensure access to adequate water emphasised 

distinguishing households which use waterborne sanitation from those which 

do not and a general commitment to increasing the current baseline of 25 litres 

per person per day to 50 litres per person per day, where possible to do so.24

One of the major concerns regarding the Free Basic Water Allowance policy has 

been the fact that it was framed on an average household level rather than an 

individual level. The size of the average household in Phiri is much larger than 

the eight person total envisaged in the Free Basic Water Allowance policy.25 In 

addition, houses in Phiri have been fitted with waterborne sanitation, 

something which dramatically reduces the amount of available water for other 

purposes within the home as each flush can use 10-12 litres of water. In other 

municipalities where there is waterborne sanitation, the water services 

authority has increased the Free Basic Water Allowance accordingly. While 

these add complexity to the process of delineating the normative content of the

22 Section 1 of the Water Services Act 108 of 1997
23 Preamble of the Water Services Act 108 of 1997
24 Department of Water Affairs and Forestry, Free Basic Water: Implementation Strategy 
Document (Version 1) 2001,131
25 This is considerably higher than the figure of 8 persons, which is used in the calculation of the 
monthly allowance per household of free basic water. At 16 persons, this average effectively 
halves the amount of water per person to 12% litres per person per day, which brings the 
personal allowance well below the standard set in Regulation 3b. This policy also favours 
wealthier households, as these tend to be smaller than therefore under the universal system of 
the Free Basic Water Allowance system, the per-person allowance is much higher than the 25 
litres per person in poorer areas of Johannesburg.
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right to water, they do not make the task hopeless. The guidance demonstrates 

the ability to define and delimit the elements which should be taken into 

consideration in this process of formulating a minimum core of the right to 

water, an analysis that appears to be missing in the delineation of the policy by 

Johannesburg Water or the municipality.

The High Court in its examination of this key issue heeded the evidence of the 

leading international expert on access to adequate water, Peter Gleick, who has 

identified that the 'Basic Water Requirement’ human needs is 50 litres per 

person per day which is considered to be the appropriate level for 'cleaning, 

hygiene, drinking, cooking and basic sanitation’.26 Similarly expert evidence to 

the Court on the issue of adequate water for people living with HIV/AIDS, made 

the case that, 'universally, PLWHA [people living with HIV/AIDS] require more 

water on a daily basis than non-H!V infected individuals to ensure their health, 

standard of living and dignity'.27 In these circumstances High Court found the 

Free Basic Water Allowance of 25 litres per person per day to be 'woefully 

insufficient' and ordered that the Free Basic Water Allowance be revised 

upwards to 50 litres per person per day.

Similarly, the issue of the normative content of the right to water was addressed 

head-on by the Supreme Court of Appeal who accepted that there was a 

constitutional obligation on the municipality to

address a lack of access to clean water and to transform our society into 
one where there will be human dignity and equality lying at the heart of 
our constitution, it follows that a right of access to sufficient water 
cannot be anything less than a right of access to that quantity of water 
that is required for dignified human existence.28 

This commitment to sufficient water for dignified human existence is at the

centre of the analysis of the Free Basic Water Allowance for the people of Phiri

and any such analysis requires the Court to identify the normative content of

the right.

26 Affidavit of Peter Gleick, paragraph 19. This corresponds with the figures recognised by the 
WHO in their Guidelines for Drinking Water Quantity as discussed in chapter two.
27 Affidavit of Desmond Martin, paragraph 9
28 City of Johannesburg and Ors v Mazibuko and Ors (489/08) [2009] ZASCA 20, paragraph 17
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Unlike the eventual Constitutional Court decision, the usually conservative 
Supreme Court of Appeal did not feel that it had insufficient information to 
engage substantively with the normative content of the right to water. In fact, 
given that the national policy on this issue was framed in terms of a minimum 
essential necessary for a dignified existence, it felt constitutionally obliged to 
engage in an evaluation of the substantive content of the right. The Free Basic 
Water Allowance of 25 litres per person per day as a national minimum was 
accepted as a basic standard that was designed for those households who met 
the eight person average and where there was no waterborne sanitation. As 
flush toilets were the norm for sanitation in Phiri, the figure of 25 litres per 
person per day was therefore insufficient water for leading a life with human 
dignity and therefore a different approach was required by the Court.29

In an effort to understand the State’s obligation with respect to right to water, 
the Supreme Court of Appeal compared the evidence presented by Gleick, an 
international expert on the right to water, and Palmer, a local civil engineer and 
consultant on sanitation and water.

Gleick30

3-51 ◄-------------------- Drinking  ►
151 ◄--------------------  Bathing  ►
101 ◄--------------- Food Preparation -------------- ►
201 ◄------------------- Sanitation  ►
501

Palmer 31 

3 1 
141
9.2 1 
151
41.2 1

The Supreme Court of Appeal was comfortable in discussing the normative 
content of the right to water, but it also engaged in a weighing of the vast 
amount of evidence before it. It disagreed with the High Court’s automatic 
approval of Gleick's evidence and found there was no reason why the figures 
presented by him should be favoured by over those presented by Palmer.32

29 Ibid, paragraph 18
30 Ibid, paragraph 21
31 Ibid, paragraph 22
32 The applicants argued that Palmer’s focus was not adequately rights focused in his evidence 
and made the case that approach should be favoured.

303



This approach of the Supreme Court of Appeal is in sharp contradiction to the 

approach of the Constitutional Court, which has readily asserted that it has 

insufficient evidence upon which to base a discussion of the normative content 

of the right to water. It is clear that rather than a lack of information, the 

Constitutional Court was unwilling to embrace and discussion of the minimum 

core content of the right to water.33

This section is not designed as a definitive analysis of the normative content of 

the right to water, but as an example of how the courts can engage in a 

substantive discussion of the right to water. Irrespective of whether the 

approach of either the High Court or the Supreme Court of Appeal was the 

correct interpretation of the substantive content is less important than their 

willingness to engage with substantiating the right. While the Constitutional 

Court may have been willing to address this normative point, it chose not to and 

this thesis argues that in so doing, undermined its analysis of the issues in this 

case. It is possible that, had the Constitutional Court engaged in a substantive 

discussion of the right to water, it could have found that Free Basic Water Policy 

was a justified core content of the right,34 but in the absence of such analysis it 

weakens its discussion of the issues considerably.

The discomfort with addressing the content of the right to water can be seen 

most in the words of Justice O’Regan, who emphasised the 'reasonableness' 

approach as being the most appropriate;

A reasonableness challenge requires government to explain the choices 
it has made. To do so, it must provide the information it has considered 
and the process it has followed to determine its policy ... If the process 
followed by government is flawed or the information gathered is 
obviously inadequate or incomplete, appropriate relief may be sought.35

33 The Constitutional Court’s procedural approach to the right to water has already been 
discussed in some detail in chapter five.
34 Although, on the basis of the reasoning embarked upon in this thesis, it is difficult to see that 
it could have arrived at that outcome.
35 Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (Pty) Ltd and The Minister of 
Water Affairs and Forestry [2009] ZACC 28, paragraph 71
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Rather than viewing the role of the court of one of defining and understanding 
the rights contained in the constitution, her approach was one which stressed 
the court’s role as a deliberative institution. She emphasised that ‘the social 
and economic rights entrenched in our Constitution may contribute to the 
deepening of democracy’.36 Her focus was on how they enabled members of the 
polity to 'hold government accountable not only through the ballot box but also, 
in a different way, through litigation’.37 This characterisation of the Court’s role 
by Justice O’Regan is the most striking indication of how the Constitutional 
Court views itself as an administrative backstop, rather than a proactive agent 
for social change.

3. Water and the Mythology of the Market

There is a mythology surrounding the best way to ensure access to basic goods 
and, by extension, that economic and social rights are assured. This mythology 
is based around the idea that the market can provide the answer to access to at 
least a minimum level of welfare and wellbeing for everyone. The myth of the 
neoliberal solution to assuring access to human rights has led to the idealisation 
of a marketised approach to water provision as the best way to ensure 
sustainable and responsible water use. This approach was endorsed and 
validated by the environmentalist movement, whose concern with water 
security blinded them to the human costs of a purely economic model for water 
provision. As a consequence the dominant response both internationally and 
within states has been to embrace the logic of laissez-faire capitalism as the best 
means of achieving improvements in human security, welfare, and the 
protection of human rights.38 There is very little evidence of greater human 
rights protection as a consequence of the increased use of the market, yet it 
remains the dominant economic model.39 As international organisations like 
the IMF, World Bank and Word Trade Organisation promote a neoliberal

36 Ibid, paragraph 169
37 Ibid
38 Evans, The Politics of Human Rights: A Global Perspective, 2nd edn (London: Pluto Press, 
2005), 4-5
39 Thomas, 'International and Financial Institutions and Social and Economic Human Rights: An 
Exploration’, in Evans (ed), Human Rights Fifty Years On: A Reappraisal (Manchester: 
Manchester University Press, 1998)
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agenda in their international policies, the influence of the marketisation of 
goods like water follows as an inevitable consequence. Marketisation of water 
provision promotes the pay-per-use model as the most effective means of 
ensuring responsible and sustainable water use, but it also obscures the right to 
water as a viable means of assuring water supply. It is for this reason that this 
thesis argues that the right to water is not politically and economically neutral, 
but instead acts as a form of resistance to the dominant economic imperative of 
the marketisation of water.

The neoliberal model, which is championed as a means of improving efficiency 
within water supply, emphasises cost recovery as a primary means of ensuring 
the viability of water supply. The dominant international/comparative 
approach is the privatisation model, even where supply is provided by the state. 
With water in increasingly short supply through mismanagement and the over- 
exploitation of resources, the cost recovery model is held up as the answer, a 
panacea; it makes consumers aware of their water use and therefore 
encourages them to be 'careful' in an effort to save money. The role of the 
environmentalist movement in supporting the rise of the cost recovery model is 
based on this acceptance of personal responsibility to ensure sustainable water 
use. At an international level, the perception of water as a primarily economic 
good has led to an increase in the use of 'cost recovery model’ of water supply 
which has been embraced by the international economic community as the 
most effective way of assuring access to water.

The cost recovery model is designed to make the cost of water supply self- 
contained, requiring no external capital investment from the state or other 
sources in order to assure the maintenance, rehabilitation and extension of the 
water supply infrastructure.40 The rise of the neoliberal approach to service 
provision under the guise of the neutral rhetoric of globalisation is in fact 'a 
consciously undertaken political project to privilege private economic power

40 See Bond, ‘Water, Health and the Commodification Debate’ (2010) 42 Review of Radical 
Political Economics 445

306



over public power, in the interests of global and local economic elites'.41 This 
process of globalisation and privatisation of public services has had a clear 
impact on water service provision models, both in the private and public sector. 
The market is presented as the primordial concern for states and, while 
presented as a benign mechanism for social interaction, it actually prioritises 
global or regional economic interests over democratic accountability and 
community solidarity. As O’Connell argues, this process of commodification of 
basic goods has sought to create a 'global, deregulated, privatised economy 
subservient to the interests of dominant transnational capital’, where local 
democracy has neither the power nor the authority to subdue this movement.42 

The courts have a democratic obligation to protect the right to water as a social 
good and to protect against the undemocratic effects of neoliberalism.

a. Paying for Water/Making Water Pay

Water supply is not cost-free and whether it is provided by the State or by 
private enterprise, the costs of this service must be borne by the end user in 
some form. The illusion of economic and social rights being provided to some 
for 'free' is not reflected in the economic models that states adopt for the 
assuring water supply. The matter of how the end user 'pays’ for this service is 
largely based on the ideological model within which the state places this 
resource. The choice of whether access to water, or some other economic and 
social right, is free at the point of use is one which has significant implications 
for access. The three simplified paradigms for water supply are the normal 
taxation route (at either the national or the local level), a flat-rate charge or 
through some version of the pay-per-use model. In all three cases, the cost of 
water supply is borne by the end user and the myth of 'free access’ does not pan 
out in practice. The advantage, from a rights based perspective, of paying for 
water supply through the normal taxation route is that there is a direct 
relationship between the state and the water user, which makes it less complex

41 O’Connell, 'Brave New World? Human Rights in the Era of Globalisation’ in Baderin and 
Ssenyonjo (eds) International Human Rights Law: Six Decades after the UDHR and Beyond 
(London: Ashgate, 2010), 204
42 Ibid
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to map out rights claims between an individual rights bearer and the duty 
bearer.43 In this model the role of the state is to assure access to the right to 
water to everyone within its jurisdiction. Where an individual or a community 
is facing interference with their right to water, recourse against the state for 
human rights violations is well established.

i. Taxation
In the taxation model, individual household users are not paying specifically for 
water supply, but instead are contributing to the State’s fiscal reserves for the 
provision of water among all other public services. This system does not single 
out water for special treatment and the cost of water supply is aggregated 
across the whole tax-paying population. Depending on the model for taxation, 
any contributions into the national purse should be based on the relative wealth 
of the population. In these circumstances, poor and vulnerable water users 
should pay less tax into the system, as a fair and equitable tax system is 
generally based on income levels. Therefore their burden of the cost of water 
supply is lighter. This model does not preclude the implementation of the pay- 
per-use model for business, industrial and agricultural water users. In fact, it 
could be argued that such users should be required to pay-per-use on a scale to 
cross-subsidise water domestic water users and to reduce costs across this 
population. As has already been established, water use by non-domestic users 
makes up more than 90% of global water use. Such users are making 
commercial use of such access to water and should be able to factor in the cost 
of water use into their profit margins. In addition, if these water users are not 
encouraged to make efficient use of water within their business models, then 
they may be responsible for overexploitation of water resources. In order to 
counter this risk, the state should implement measures to discourage such 
behaviour, including financial and other penalties for overuse.44 States have a 
special responsibility to ensure that industrial, agricultural and business users

43 See earlier discussion of the role of the non-state actor in the assurance of rights, discussed in 
chapters two and three.
44 See for example the experience in India of over extraction of groundwater discussed in 
chapter four.
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are not prioritised so as to undermine access to adequate water by domestic 
users, who should have priority under the rights based model of water supply.

The taxation model presents the most straightforwardly rights consistent 
approach to the right to water. However its use has been subject to continual 
assault by dominant global economic model, which places neoliberalism at the 
centre of the provision of state services; '[t]he ideologically hegemonic position 
has been the neo-liberal agenda ... calls for trade and financial liberalization, 
privatization and deregulation, openness to foreign direct investment, a 
competitive exchange rate, fiscal discipline, lower taxes and small 
government.’45 The neoliberal model is founded on three basic premises: firstly, 
the privatisation of assets; secondly, the virtue of competition; and thirdly, 
deregulation.46 The privatisation of state owned assets and services is designed 
to protect against what is referred to as 'the tragedy of the commons’, which is 
based on the assumption that where the market is not used to regulate 
behaviour, individuals super-exploit common property like water or land.47

The market is valued as the primary mechanism whereby responsible use of 
such resources can be assured.48 Competition is prioritised as individuals and 
companies act in a zero sum game to see who should have primacy. It replaces 
solidarity and the idea of a common good, for example in relation to water 
resources, with rivalry and a struggle for access to a limited resource. For 
example, the introduction of prepaid water meters in Phiri led to a sense of 
individualisation of the experience of water shortages. Members of the 
community noticed that when they had previously been away from their home 
on a warm day they could call at someone's home and ask for a glass of water, 
but since the installation of prepaid water meters, householders were loath to 
share water in this way, as their accessible water supply was constrained by the

45 Tabb, Economic Governance in the Age of Globalization (New York: Columbia University Press, 
2005)
46 Harvey, A Brief History of Neoliberalism (Oxford: Oxford University Press, 2005)
” Ibid
48 This is evidenced in the interdependence of the environmentalist movement and the 
marketised approach to water provision as discussed in Chapter 2.
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limited free basic water allowance.49 Deregulation is designed to reduce 
bureaucracy, increase inefficiency and improve quality, but it can also lead to a 
race to the bottom, where the minimum is provided at the lowest possible cost 
to the supplier, which can have the opposite effect for the consumer. The 
promise of greater efficiency and lower costs is not borne out in the data, and 
the evidence to support such claims is often over-reported, whereas literature 
demonstrating an increase in water costs as a result of privatisation is often 
ignored or faces a publication bias in favour of more 'positive' accounts of the 
neoliberal promise.50

ii. User-Pays
Marketising water is based on ensuring that rather than the burden of the cost 
of water provision being shared across the population, the cost should be borne 
by the user. It is a model that has been promoted as a means of providing for 
the improvement and extension of the water supply network for states who face 
large scale water infrastructure shortcomings;

Support for a cost recovery principle comes from the argument that it is 
necessary to achieve a stable and financially viable water supply through 
privatization. Due to meager resources and the large costs involved, 
States may not able to absorb the costs of providing water. Therefore, 
private sector involvement is arguably crucial for achieving greater 
access to safe water. Indeed, international financial institutions have 
made privatization of water supply systems a prominent lending 
condition.51

This support for a private model of water supply has come from surprising 
sources, with the current UN Special Rapporteur on the human right to safe 
drinking water and sanitation, who has argued that when states are facing 
economic difficulties, the private sector can be used to assure the right to

49 Dawson, 'The Cost of Belonging: Exploring Class and Citizenship in Soweto’s Water War' 
(2010) 14 Citizenship Studies 381, 387
50 Bel, Fageda and Warner, 'Is Private Production of Public Services Cheaper than Public 
Production? A Meta-Regression Analysis of Solid Waste and Water Services' (2010) 29 Journal 
of Policy Analysis and Management 553 and Bel and Warner, 'Does Privatization of Solid Waste 
and Water Services Reduce Costs? A Review of Empirical Studies’ (2008) 52 Resources, 
Conservation and Recycling, 1337
51 Bluemel, 'The Implications of Formulating a Human Right to Water’ (2005) 31 Ecology Law 
Quarterly 957, 965
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water.52 However, while there may be instances of water supply being assured 
via the commercialised pay-per-use model, this is a poisoned chalice. 
Immediately, the costs of such water supply can lead to a sharp rise in the 
pricing structure water supply, which can make water inaccessible to poor 
households, and thereby defeating any benefit in increasing physical access.53

More broadly there are considerable implications for social cohesion and 
solidarity. Privatisation of water creates a privatisation of social relations, 
moving away from community solidarity and the participation in society and 
accountability and towards the individualisation of social relations, the 
separation of individuals who relate to one another as consumers and rational 
economic actors, rather than in cooperation. Individuals have access to right, 
provided they are able to provide for such access themselves.54 Neoliberal 
globalisation 'seeks to create a global market in which the peoples of the world 
increasingly relate to each other only as individuals. In the process, society is 
being undermined and subordinated to the market. ... globalization is an 
attempt to achieve the utopia of freeing the market from social and political 
control’.55 The goal of neoliberalism is to remove social and community 
solidarity and to replace it with and individuated experience of life in the 
community, consisting of 'individualism, private property, personal 
responsibility and family values'.56 This is borne out in the experience of the 
installation of prepaid water meters in South Africa, where Dawson notes that 
'research into the effects of prepaid meters in Soweto and Orange Farm 
revealed that the heaviest cost for poor township residents has been the 
erosion of social ties.’57

52 de Albuquerque and Winkler, 'Neither Friend nor Foe: Why the Commercialization of Water 
and Sanitation Services is not the Main Issue in the Realization of Human Rights’ (2010) 17 
Brown Journal of World Affairs 167
53 See, for example, the Bolivian experience discussed in chapter two.
54 Philipps, Taxing the Market Citizen: Fiscal Policy and Inequality in an Age of Privatization’ 
(2000) 63 Law and Contemporary Problems 111
55 Mittelman, The Globalization Syndrome: Transformation and Resistance (New Jersey: 
Princetown University Press, 2000), 223
56 Harvey, A Brief History of Neoliberalism (Oxford: Oxford University Press, 2005), 23
57 Dawson, 'The Cost of Belonging: Exploring Class and Citizenship in Soweto’s Water War’ 
(2010) 14 Citizenship Studies 381, 387
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The marketised approach to water requires that a pay-per-use model is 
adopted. The logic behind this is to ensure that, through payment, consumers 
are aware of their water use and are therefore required to take personal 
responsibility. A flat-rate charge places an equal burden across all of the 
population, usually required to be paid at a household level, and at a standard 
rate, which can also allow for exemptions for poorer users. This ‘flat-rate’ can 
also be applied differentially based on some other measure, such as household 
size, geographical area or the value of the home. This rate is charged 
irrespective of level of water use, and while it creates the economic relationship 
with the water supply, the flat-rate model fails to ensure personal responsibility 
for water use. It is, therefore, undesirable model both from an environmentalist 
and neoliberal perspective. Pay-per-use water supply charges are usually based 
on metered water use and the end user pays for the water used by their 
household on the basis of a standard unit tariff or a block tariff system. This is 
the model which best suits the stated aim of the neoliberal pricing model, as it 
places the individual as the responsible agent, who must measure their water 
use to accord with their ability to pay.

The matter of a privatised model of water supply is not one which is necessarily 
based on whether the water is supplied by a public body or a private company, 
but rather the ideology behind the model of water supply. The principle behind 
the provision of certain services through the public sector is one of solidarity. 
The population contributed to the public purse proportionate to their means so 
that everyone can benefit from the services, no matter what their personal 
income. The principle behind commodified provision of services is that their 
provision has a market value and unless we embrace the marketised approach 
the public service becomes inefficient and bloated. The inefficiencies within the 
system mean that rather than the end-users of the service benefitting, money is 
wasted on inefficient staff and systems. This argument implies that where these 
services are in the private sector, such inefficiencies would be untenable, as the 
primary focus is streamlining organisations in order to maximise profits 
without undermining the provision of the public service. The ideology of water
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supply can generally be situated one of the following: the neoliberal model, the 
sustainability model and the human rights model.

iii. Human Rights and the Market
In understanding the relationship between economic and social rights and the 
neoliberal project is one that has presented a number of concerns. This thesis 
argues that economic and social rights are designed to empowerment of the 
poor and vulnerable persons and communities against the powerful in an 
attempt to demolish the systemic barriers to their full participation in the state 
and assure a life with dignity. However, this sits uneasily with the aim of 
neoliberal globalisation which, it is argued, is 'part of a hegemonic project 
concentrating power and wealth in elite groups around the world, benefiting 
especially the financial interests within each country, and US capital 
internationally’.58 The role of the neoliberal model of service provision is not 
limited to the private sector and has been accepted as means of assuring public 
services. A pay-per-use model can either be implemented by the state in the 
form of publicly owned water company which is based on cost-recovery or it 
can be implemented through privately operated water services provider. It 
models a pay-per-use design on water supply which imposes market forces on 
an essential good, which is characterised as having purely economic 
characteristics. There are differences - private seeks efficiency for investment 
and profit/economic gains and public seeks efficiency for investment and cross 
subsidisation.

The marketised model places the emphasis on the individual and on ensuring 
that the cost of providing the water supply infrastructure is self-contained, 
placing the burden on the individual household to pay for water used. While 
this may be undesirable to the majority of water users, for those who are in 
poverty, this can become an impossible task. Metered charging and flat-rate 
water charges can lead to vulnerable water users being unable to pay, or 
struggling to pay their water bills. Water poverty is not limited to developing

58 Saad-Filho and Johnson, ‘Introduction’ in Saad-Filho and Johnson (eds) Neoliberalism: A 
Critical Reader (London: Pluto Press, 2005}, 1
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countries, but can affect people and households in every jurisdiction. For 
example, in the UK extrapolating from the model used in relation to fuel 
poverty, where a household is spends more than 3% of its income on water; it is 
'water poor’, and spends proportionately higher than high end users.59

The proportion of income these people are obliged to devote to water is 
at least three times that of the population as a whole; UK households in 
the lowest three income deciles spend on average 3% of their net income 
on water bills whereas the average spend for all households is just 1%.60 

As a general rule, the poorer you are, the greater the proportion of your income
which goes on essential goods, such as energy, water and food and water 
poverty can have a substantial impact on householders and families.61 
Vulnerable users, such as people living alone, large households and those caring 
for people in their household with certain diseases,62 make the ‘efficiency 
savings’ that might be available for other users and are at a much higher risk of 
water poverty.

4. Human Rights as Resistance

The human rights approach offers a more holistic approach to water provision 
and places the dignity and human need at the centre of its analysis and 
emphasises that ’ability to pay' is a secondary concern. It offers an affordable, 
sustainable and ethical vision of water supply. The recognition of the human 
right to water in General Comment 15 by the ESCR Committee offers a 
mechanism for the regulation of water provision which places the human 
person at its core and avoids reducing the right to the lowest common

59 Fitch and Price, Water Poverty in England and Wales (Chartered Institute of Environmental 
Health, 2002) available at
http://www.cieh.org/librarv/Knowledge/Environmental protectionAyaterpovertv.pdf
60 Ibid, 3
61 Consumer Council for Water, Living With Water Poverty: Report of Research Findings (2009) 
available at
http://www.ccwater.org.uk/ur)load/doc/Rer)ort - Living with Water Poverty FINAL.doc

62 For example, in South Africa, evidence was presented to the court that persons living with HIV 
and Aids were particularly affected by the limited water available through the Free Basic Water 
Policy. [Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (Pty) Ltd and The 
Minister of Water Affairs and Forestry [2009] ZACC 28)
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denominator.63 The advantages of the human rights model are that it levels the 

playing field between users. All users, regardless of their wealth, have regular 

water supply without fear of disconnection for non-payment, where they are 

unable to pay. This model values water for its own sake, as a social and cultural 

good, as well as economic one. It places an obligation on the state to enforce a 

strict regulatory system to ensure that no one is disconnected from the existing 

water networks. In General Comment, 15 the ESCR Committee stresses the 

interconnectedness of enjoyment of the right to water with all other rights 

within the ICCPR and 1CESCR. In delineating the normative content of the right 

to water the ESCR Committee emphasises that the right must be free from 

'arbitrary disconnections or contaminations of water supply’. Moreover water 

should be supplied on an equal basis for all persons. And the right to water 

must ensure sustainability of water supply while balancing that with the right 

to human dignity, life and health. This model exists in contrast to the concerns 

of the pay-per-use model of water supply, which emphasises the economic 

value of water over all other concerns.

The ESCR Committee has indicated that the States' obligations to guarantee the 

right to water are based around availability, quality and accessibility. 

Availability requires that the water supply be ‘sufficient and continuous for 

personal and domestic uses’, which include 'drinking, personal sanitation, 

washing of clothes, food preparation, personal and household hygiene'.64 The 

right to water is about more than having enough water for minimal survive and 

should be sufficient to permit a dignified existence, including additional water 

for certain categories of persons may require additional water due to health, 

climate or work conditions. The logic behind the delineation the right to water 

is to ensure that everyone has access adequate water for a dignified life. It is an 

essential aspect of this requirement that water be not only physically accessible,

63 ESCR Committee, General Comment 15 (2002] in ‘Note by the Secretariat, Compilation of 
General Comments and General Recommendations adopted by Human Rights Treaty Bodies’ 
(2004)
64 ESCR Committee, General Comment 15, paragraph 12(a) This broad definition of what the 
right to water should cover is important, as recent declarations from the UN General Assembly 
and the Human Rights Council have been less than satisfactory, reducing their understanding of 
the right to the right to drinking water and sanitation.
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but also economically accessible. This places a special obligation on the state to 
provide adequate water supply for those persons or households 'who do not 
have sufficient means’ to provide for it themselves. However this 
understanding to the right to water is sharply in conflict with the underlying 
dominance of neoliberalism, which is evidenced in the earlier discussion.

a. The Emancipatory Character of Human Rights 

Human rights have been designed to respond to experiences of oppression. 
Poverty is a system which traps individuals and groups in a web of economic 
marginalisation and social and political oppression.

The experience of oppressed people is that the living of one’s life is 
confined and shaped by forces and barriers which are not accidental or 
occasional and hence avoidable, but are systematically related to each 
other in such a way as to catch one between and among them and 
penalize motion in any direction. It is the experience of being caged in: 
All avenues in every direction are blocked or booby-trapped.65 

The experience of poverty is creates a range of multifaceted constraints on
individuals and communities. These constraints constitute a web of oppressive 
forces which restrict the life and dignity of those experiencing poverty and 
prevent them from being able to enjoy the full range of human rights, especially 
economic and social rights. Wellbeing, health and an adequate standard of 
living are usually left to each individual and household to assure through their 
own means. When the mechanisms in place for assuring public goods are 
privatised, this has a significantly higher impact on the poor and vulnerable, 
who can feel overwhelmed by the multiple layers of disadvantage that poverty 
carries with it.

Winston argues that persons who are trapped by a systematic oppression are 
unable to rescue themselves, as they are 'overpowered and overmastered by 
forces that are beyond their control’.66 The powerlessness to realise a change in 
their own situation can have a debilitating and disastrous effect on the lives of

65 Frye, The Politics of Reality: Essays in Feminist Theory (Crossing Press, 1983)
66 Winston, ‘Human Rights as Moral Rebellion and Social Construction' (2007) 6 Journal of 
Human Rights 279, 287
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those living in poverty. Economic and social rights offer a means of resistance 
to this web of oppressions. These rights are a commitment to a transformative 
approach to systems of oppression which offer poor and vulnerable individuals 
and communities tools of empowerment. Rather than social welfare or benefits 
being charitable donations to a grateful underclass, economic and social rights 
are possessed by the poor as mechanisms to overthrow economic, social and 
political oppression and to effect transformation.

In order for the human rights project to be effective, it needs to be willing and
able to respond to the systematic oppression of individuals and of communities:

It is the essential purpose and function of this special category of moral 
norms to prevent and eliminate those practices and social conditions 
that lead to, foster, support or directly cause severe, systematic 
oppression, or, put positively, to promote social conditions that allow for 
human beings to live with their dignity, well-being, freedom, and their 
possibility of human flourishing in tact'67 

Winston makes a compelling case that the universality and moral authority of
human rights derives from more than their legal basis. Human rights are a 
moral and legal construct which seek to ameliorate and counteract the forms of 
social, political and economic oppression which prevent the full enjoyment of 
human dignity, equality and freedom. Human rights are not eternal and 
immutable and are constantly in need to revision and extension to achieve this 
aim.

Part of the reason that income poverty has such a debilitating effect on 
households and communities is that the neoliberal model for assuring basic 
services is based on a person’s ability to pay for such services. For example, 
where a person is unable to assure their own adequate standard of living, the 
neoliberal would view this as a private and individual problem, where by a 
rational economic actor was did not provide for their own needs privately. 
Neoliberalism implies that ‘[wjhile personal and individual freedom in the 
marketplace is guaranteed each individual is held responsible for his or her

67 Ibid, 286
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own actions and wellbeing’, including access to welfare, education, healthcare 
and pensions.68 From a neoliberal perspective, poverty is an individual failure, 
rather than a systemic one and the costs of assuring these social benefits must 
be borne by the individual rather than society. Harvey argues that 
neoliberalism was intended as a mechanism to restore class dominance over 
the threat of egalitarian distributive measures in the post second world war 
era.69 What the human rights perspective seeks to do is to rebalance the scales 
in favour of social responsibility and solidarity. When we look at the layers of 
exclusion that poverty implies, it is hard not to recognise it as a structural denial 
of access to human rights provision. The human rights system exists in 
opposition to the neoliberal idea of the small, non-interventionist state and 
requires a more activist and interventionist government that is duty bound to 
give effect to the rights contained in international human rights treaties and 
national constitutional structures.70

b. The Marketised Threat to Economic and Social Rights 

Where the marketised approach infiltrates state provision for rights and the 
state introduces pay-per-use clauses without protections for poorer users, this 
leads to a situation whereby the market dictates how rights are assured. This 
definition excludes a broader conception of the normative content of the right 
which requires considerations of social justice and empowerment for the 
individual. The increasing role of the marketised approach to providing for 
access to human rights, particularly economic and social rights, has raised a 
number of concerns for those charged with overseeing progress in assuring 
these rights at an international level. The former UN Special Rapporteurs for 
Education and for Housing have both expressed concerns about the increasing 
role of the market in providing for rights. The role of the international 
economic institutions was of particular concern to Katarina Tomasevski;

68 Harvey, A Brief History of Neoliberalism (Oxford: Oxford University Press, 2005), 65
69 Harvey, 'Neoliberalism as Creative Destruction’ (2007) 610 The ANNALS of the American 
Academy of Political and Social Science 21
70 Dunoff, 'Does Globalisation Advance Human Rights?' (1999) 25 Brooklyn Journal of 
international Law 125
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Free trade does not have safeguards for the rights of the poor, least of all, 
for poor children. Hence state intervention to safeguard free education 
... However, global development policies work in the opposite direction, 
as does trade in educational services. These counterpoised pressures, 
especially upon the governments of poor, impoverished, or indebted 
countries, result in an increasing incidence of for-fee rather than free 
education.71

Tomasevski further expressed concern about trade liberalisation taking priority 
over and supplanting the requirement of human rights law to the progressive 
realisation of the right to education. Her concern was amplified by the nature of 
the marketisation of education which had changed the nature of education from 
a public service to an economic good to be traded.

This neoliberal approach to education serves to undermine the transformative 
effect of what economic and social rights are seeking to achieve. In order to 
counter this move towards commodification in what should be properly framed 
as a right, Tomasevski urged that the emphasis of globalised education policy 
should be on reframing it from a human rights perspective. This would mean 
that rather than being reactive and responding to violations of the right to 
education, it could be positively fulfilled.72

An important rationale for education as a human right was its exemption 
from the free market, where access to education in determined by 
purchasing power. Recent challenges to this rationale have been 
reflected in an altered vocabulary, where the right to education has been 
replaced by access to education. ... The rationale of the right to education 
is a system whereby education is free at the point of use, on the basis of 
entitlement, rather than ability to pay.73

The emphasis placed on the marketisation of education as undermining the 
content and scope of the right to education demonstrates some of the key 
problems with the rise of cost-recovery as the primary motivator behind the 
provision of public goods. In applying a user-pays policy to education, the 
market undermined the basis for the provision of education as a right.

71 Tomasevski, 'Globalizing What: Education as a Human Right or as a Traded Service?’ (2005) 
12 Indiana Journal of Global Legal Studies 1,4 
77 Ibid
73 'The Right to Education', Report Submitted by the UN Special Rapporteur Katarina 
Tomasevski (15 January 2004) E/CN.4/2004/45
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Economic and social rights, such as education, provide mechanisms whereby 
poor and disadvantaged people can be empowered to extract themselves from 
the oppressive nature of poverty. Where access to a right is negotiated via 
economic affordability, it is no longer a universal mechanism for assuring a 
dignified life, and instead becomes a privilege of those who can afford it.

The right to water and the role of neoliberal policies were of particular concern 
to Miloon Kothari, former Special Rapporteur on the right to housing. Kothari 
consistently in his reports on the right to housing, expressed concern about the 
relationship between trade liberalisation, deregulation and privatisation and in 
2002 looked specifically at how these policies were affecting the assuring the 
assuring the right to adequate water. In that report, he emphasises that there 
were three immediate concerns in relation to the marketisation drive in 
relation to water;

From a human rights perspective, three important lessons are drawn 
from the experiences and shortcomings of the privatization of water 
services, relating to the (a) overemphasis on profit-making or cost- 
recovery; (b) extent of the quality and coverage of services to the 
vulnerable groups; and (c] accountability of operators.74 

These concerns were further elaborated in later reports where Kothari made it
clear that 'The application of user fees for goods such as water, sanitation and 
electricity ... further exacerbate the problem [of homelessness], resulting in 
increased marginalization of the poor.'75 While the promise of marketised 
approach to water service provision was that increased competition and 
commodification would lead to more effective water supply, it is clear from the 
reports of Kothari that the role of the market rather than increasing access to 
water for poor and marginalised communities and households, was only 
proving to further ostracise them.

[C]orporate globalisation, and its clear expression of privatisation of 
services, is one of the greatest threats to universal access to clean 
drinking water and sanitation. By turning a social good and scarce

74 Report of the Special Rapporteur on adequate housing as a component of the right to an 
adequate standard of living, Miloon Kothari (1 March 2002) E/CN.4/2002/59
75 Report of the Special Rapporteur on adequate housing as a component of the right to an 
adequate standard of living, Miloon Kothari (3 March 2005) E/CN.4/2005/48

320



resource into an economic commodity, the world’s economic and policy 
planners claim that existing water resources can be managed and 
consumed efficiently in accordance with competitive market principles. 
However this is far from the truth, and there are many important 
reasons for opposing privatisation.76

The concern expressed by Kothari echoed those of Tomasevski that the market 
operated in a way that only serves to further exclude poor and marginalised, 
which is contrary to aim of economic and social rights as tools of 
empowerment, not exclusion.

More recently the current Special Rapporteur for on the right to adequate 
drinking water and sanitation has argued for a rebalancing of the argument 
away from the commodification debate.77 De Albuquerque has framed the 
discussion away from whether neoliberalism has had a positive or negative 
effect on accessing the right to water. However, her discussion of those 
measures has focussed on the procedural aspects of the right to water, 
encouraging participation of stake-holders in decision-making and protection 
against direct and indirect discriminations within water strategies, rather than 
positively addressing the substance of the right. There is, as yet, no substantive 
discussion of what is required to assure adequate water for personal and 
domestic uses.78 This discussion of cost recovery and its increasingly dominant 
role in providing for water requires a deeper engagement with the normative 
content of the right to water, rather than avoidance. While de Albuquerque may 
be correct in asserting that the commodification of water is not inimical to the 
transformative aim of economic and social rights, in order for the right to water 
to be realised, there needs to be a move towards understanding the substantive 
content of the right, not just procedural guarantees.

76 Kothari, 'Privatising Human Rights: The Impact of Globalisation on Adequate Housing, Water
and Sanitation’ Social Watch Report 2003 available at
http://www.socialwatch.org/node/11120
77 de Albuquerque and Winkler, ‘Neither Friend nor Foe: Why the Commercialization of Water 
and Sanitation Services is not the Main Issue in the Realization of Human Rights’ (2010) 17 
Brown Journal of World Affairs 167
78 See, for example, Report of the Special Rapporteur on the human right to safe drinking water 
and sanitation (3 August 2011) A/66/255
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5. Asserting the Minimum Core of the Right to Water

One the most serious concerns about the marketised approach to water service 
provision is that it fails to take account of the human right to water, replacing 
human concerns with an overriding consideration of economic viability, cost- 
recovery and ensuring a pay-per-use model. It is in this context that, when 
talking about the right to water, we need to clearly assert the normative content 
of that right. The ESCR Committee has addressed the issue of the minimum 
core of the rights contained in the ICESCR on the basis that the 'concept of 
progressive realization ... should not be misinterpreted as depriving the 
obligation of all meaningful content’ and that it 'must be read in the light of the 
overall objective, indeed the raison d'etre, of the Covenant which is to establish 
clear obligations for States parties in respect of the full realization of the rights 
in question’.79

Without understanding economic and social right as having a minimum core, 
the right loses its normative character and is instead reduced to nothing more 
than an aspiration. If the content of the right is illusory, its potential to be an 
agent of social change that can be used by poor and vulnerable persons and 
communities to raise them out of the oppressive confines of poverty is limited. 
The recognition of the need to assure a certain social minimum for the full 
participation of everyone in society is the motivating factor behind economic 
and social rights, and unless it has a substance it is vacuous and lacking in 
substance:

The Committee is of the view that a minimum core obligation to ensure 
the satisfaction of, at the very least, minimum essential levels of each of 
the rights is incumbent upon every State party. Thus, for example, a State 
party in which any significant number of individuals is deprived of 
essential foodstuffs, of essential primary health care, of basic shelter and 
housing, or of the most basic forms of education is, prima facie, failing to 
discharge its obligations under the Covenant. If the Covenant were to be 
read in such a way as not to establish such a minimum core obligation, it 
would be largely deprived of its raison d'etre.80

79 General Comment 3, paragraph 9
80 General Comment 3, paragraph 10
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The courts have an important function in the elaboration and delineation of the 

content and obligations of rights which can supplement discussions elsewhere. 

If the courts, and other bodies, are unprepared to engage with an analysis of the 

minimum core they are depriving the right to water of its substance and are 

undermining its transformative potential.

The substantive understanding of what a right contains is a reflection of the 

dignity and equality of each person; it asserts that no one should be require to 

live in desperate conditions, that deprive them of the opportunity or the 

capability to engage in the full participation in society and a dignified existence. 

Economic and social rights enable people living in poverty to escape the 

constraints they experience in daily life. Sen uses the language of capability 

deprivation to help understand the impact that poverty has on the lives of those 

who experience it. This capability deprivation limits the lives of persons and 

communities caught in poverty at a structural level so that they are unable to 

extricate themselves from the bind. In order to extricate themselves from the 

oppression of poverty, people in this situation need to be empowered through 

capabilities;

Capability is ... a kind of freedom: The substantive freedom to achieve 
alternative functioning combinations (or, less formally put, the freedom 
to achieve various lifestyles). For example, an affluent person who fasts 
may have the same functioning achievement in terms of eating or 
nourishment as a destitute person who is forced to starve, but the first 
person does have a different 'capability set' that the second (the first can 
choose to eat well and be well nourished in a way that the second 
cannot).' 81

As Skogly notes, if we understand economic social rights as capabilities, it helps 

us to understand their value ‘enabling’ people and communities to be lifted out 

of poverty.82 If economic and social rights, such as the right to water, are 

reduced to a set of procedural guarantees around accessing a particular good, 

then their transformative impact will be minimal and their 'enabling' value will 

be limited. The rights themselves are then reduced to merely reinforcing the

81 Sen, Development as Freedom (Oxford: Oxford University Press, 1999), 75
82 Skogly, 'Is there a Right not to be Poor?’ (2002) 2 Human Rights Law Review 59
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market, rather than ameliorating the punitive nature of the cost recovery 
model.

Human rights are a recognition of the inherent value of every person and 
poverty is an impediment to that recognition. States should be aspiring to a 
situation where no one is forced to live in poverty. Addressing in the 
substantive content of rights allows for these rights to be used as active tools of 
transformation. Substantiating rights means that the minimum core must be 
immediately addressed and that there should be a move towards ensuring full 
enjoyment over time. Adequacy of rights protection is relative to the economic 
and social situation within states, but it must include at least the minimum core 
content of those rights. It is necessary to assure basic capabilities, which means 
'the ability to satisfy certain crucially important functionings up to a certain 
minimally adequate levels'.83 At the very least the minimum core must assure 
the basics for survival, as without that level, the right itself becomes devalued; 
'A society that recognises the equal importance of each individual should have a 
principled and strong commitment to eradicating such terrible living conditions 
[as cause threats to survival] as a matter of urgency'.84 However this does not 
mean that the minimum necessary for survival is adequate to meet the 
minimum core of the right to water.

Within the national context, there needs to be a reflective assessment of the 
minimum core in light of the obligation to prioritise those who do not have any 
access, for example, to water. This does not limit the right to this minimum 
access and includes progressive realisation and maximising available resources 
in order to assure the right to water. States need to be 'far more specific, 
particular, concrete, context-sensitive and flexible in our thinking about basic

83 Sen, 'Capability and Well-Being’ in Nussbaum and Sen (eds) The Quality of Life (Oxford: 
Clarendon Press, 1993), 40
84 Bilchitz, Poverty and Fundamental Rights: The Justification and Enforcement of Socio-Economic 
Rights (Oxford: Oxford University Press, 2007), 208

324



standards, core entitlements and minimum obligations’.85 While Brand uses 
this as an argument against the minimum core content, this thesis argues that is 
precisely because of the variable minimum core of the right to water that it 
should be the subject of individual scrutiny by courts, rather than by broad, 
overly rigid policies. For example, a person living with HIV-Aids will have a 
differential need for a minimum amount of water to assure their right to water 
from someone who is disease free. Similarly a household of eight will require 
more water to fulfil the minimum core of their right to water than a household 
of four. This does not mean that the minimum core of the right to water is 
different, but that if the aim of any economic and social right is to be an agent 
for enabling someone to escape poverty, it should reflect the actual situation of 
that individual.

Laws and policies designed to fulfil a right need to be effective and subject to 
review. Courts are one where this review can take place and can engage with 
the individual hard cases before them in order to ameliorate the harsh edges of 
a given policy. If we return to the Phiri right to water litigation, the free basic 
water policy was clearly unable to meet the specific concerns of the litigants, 
who faced serious water deprivations, including effective disconnections, often 
for more than half of the monthly period of the allowance. Rather than 
addressing these actual hardships, the court sidestepped the issue of giving the 
right substance, preferring to focus on administrative law concerns of 
procedural fairness, discrimination and reasonableness of the policy.86 This 
approach is problematic, as it does not respond to the specific rights claims the 
litigants bring before the court; who will 'understandably wish to see something 
geared more toward their situation and are unlikely to wish to bring 
constitutional cases purely to serve as constitutional triggers for general policy

85 Brand, 'The Minimum Core Content of the Right to Food in Context: A Response to Rolf 
Kuunnemann’ in Brand and Russell (eds) Exploring the Core Content of Socio-Economic Rights: 
South African and International Perspectives (Pretoria: Protea Book House, 2002), 101
86 Even on these issues, as has been addressed in the previous chapter, the Court's decision 
appears to have been reflective of the actual procedural irregularities that the community in 
Phiri faced in the implementation of the Free Basic Water Allowance policy.
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processes’.87 Courts need to engage in a discussion of the right to water in a 

specific way in order to contribute to the delineation of the scope and content of 

this right. While the immediate priority of the court should be a response to the 

individual claims before it, such responses should also engage with the 

structural concern about how the state is assuring this right. In this way 

individual litigation can have an impact not just between the parties, but the 

content of the right to water, as delineated by the court, is a reminder to 

government of its obligations. The nature of the multiple deprivations faced by 

persons and communities who face a violation of the right to water means that 

the courts should be willing to engage in broader more structural approach to 

remedies. Courts cannot refuse to give individual relief on the basis of rights 

violations elsewhere. Courts are reactive, not proactive and cannot avoid the 

real suffering of the litigants before them just because others face similar or 

more serious deprivations elsewhere.

If the state is going to argue that it is unable to meet the minimum core of a right 

before the court, it must be required to present compelling evidence to that 

effect General Comment 3 of the ESCR Committee asserts that; ‘even where the 

available resources are demonstrably inadequate, the obligation remains for a 

State party to strive to ensure the widest possible enjoyment of the relevant 

rights under the prevailing circumstances.’88 If the state’s resources are so 

limited that they cannot assure everyone of their rights, then priority must be 

targeted at those who are in most need. For example, the universal mechanism 

of the Free Basic Water Allowance which was questioned in Mazibuko might be 

refocused on ensuring that those who are unable to pay on a means-tested 

basis.89

87 Scott and Alston, ‘Adjudicating Constitutional Priorities in a Transnational Context: A 
Comment on Soobramoney’s legacy and Grootboom’s Promise’ (2000) 16 South African Journal 
on Human Rights 206
88 General Comment 3, paragraph 11
89 There are concerns in terms of ‘maximum available resources’ with means-testing as this 
process tends to be administratively burdensome and expensive to maintain as an up-to-date 
mechanism of deciding who should have access to particular social benefits. In Mazibuko, 
Johannesburg Water argued that the costs of maintaining a means tested approach to providing 
the Free Basic Water Allowance made it more expensive than the universal access approach.
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The Constitutional Court’s refusal to engage with the minimum core content of 

the right to water in Mazibuko was striking in that it did not interrogate the 

issue of costs presented by Johannesburg Water. Rather than requiring the 

respondent to argue that the Free Basic Water Allowance and installation of 

prepaid-water meters was necessary in order to maximise resources, the 

Constitutional Court accepted at face value that this was the best way of 

assuring cost recovery. Had the Court been prepared to engage in a more 

searching enquiry of the Free Basic Water Allowance in relation to the 

minimum core, it would have led to a better understanding of whether 

Johannesburg Water could ‘afford’ to do more to assure the minimum core of 

the right to water of the litigants. This would also help develop notions of 

progressive realisation and maximising available resources in a specific and 

fact-based manner. The ESCR Committee makes it clear that 'even in times of 

severe resources constraints whether caused by a process of adjustment, of 

economic recession, or by other factors the vulnerable members of society can 

and indeed must be protected by the adoption of relatively low-cost targeted 

programmes.’90

The South African Constitutional Court’s failure to engage in a discussion of the 

minimum core of the right to water, despite its clear constitutional 

transformative mandate, it does not mean that other jurisdictions will follow 

suit, but it is still of some concern that the Court was not comfortable in 

engaging with the substantive content of the right.91 Without a clear

[Mazibuko and Ors v. City of Johannesburg, Johannesburg Water (Pty) Ltd and The Minister of 
Water Affairs and Forestry [2009] ZACC 28)
90 General Comment 3, paragraph 12
91 For example, the German Constitutional Court has found that benefits provided for asylum 
seekers in law were unconstitutional as they need not meet the standard necessary for a 
dignified minimum existence protected in the constitution. Bundesverfassungsgericht [BVerfG] 
[Federal Constitutional Court], 1 BVL 1/09, 1 BVL 3/09, 1 BVL 4/09 of 9 February 2010 (Hartz 
IV). English language translation of the decision is available at
http://www.bverfg.de/en/pre.ss/bvgl0-005en.html. Similarly in Colombia, courts have been 
comfortable in engaging in a discussion of the minimum core content of economic and social 
rights contained in the constitution. [Sepulveda, 'Colombia: The Constitutional Court's Role in 
Addressing Social Justice’ in Langford (ed), Social Rights Jurisprudence: Emerging Trends in 
International and Comparative Law [Cambridge: Cambridge University Press, 2008))
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understanding of the content of the right to water, it cannot be used as a check 
on the excesses of cost recovery models. In fact, as has already been observed 
in chapter five of this thesis, the illusion of a pro-poor policy has actually 
permitted a more aggressive form of cost recovery to be implemented by the 
Johannesburg Water.92 By refusing to examine the substance of the right to 
water, the Court had no means of examining the transformative impact (or lack 
thereof) of the Free Basic Water Allowance policy. This lack of engagement 
demonstrates both the potential and limitation of the court. In order to 
embrace its transformative potential it needs to engage authoritatively with the 
substance of the right.

6. Concluding Comments

Until such time as the courts and other bodies start engaging in a discussion of 
the minimum core content of the right to water, its legal status will remain 
uncertain. Its normative basis has been established in international and 
domestic law, and yet it will remain illusory unless it given content. The 
possibility of the human right to water remaining as nothing more than 
nebulous concept is concerning. This is further aggravated by its status in 
international law which is dependent on explicitly guaranteed socio-economic 
rights. The lack of certainty led to calls for the adoption of an international 
convention on the right to water.93 This thesis argues that while this 
clarification of the legal basis is important, it should not be used as a 
smokescreen obscuring the real issue. The most significant development that 
needs to take place is the delineation of the normative content of the right to 
water. Without being able to engage at a substantive level, this right, like other 
economic and social rights, will remain nothing more than a series of 
procedural guarantees. If that is the case, its role in ameliorating the

92 See Loftus, "‘Free Water" as a Commodity: The Paradoxes of Durban’s Water Service 
Transformation’ in McDonald and Ruiters (eds], The Age of Commodity: Water Privatisation in 
Southern Africa (London: Earthscan Publications, 2005)
93 McCaffrey and Neville, 'Small Capacity and Big Responsibilities: Financial and Legal 
Implications of a Human Right to Water for Developing Countries’ (2009) 21 Georgetown 
International Environmental Law Review 679 and Hiskes, 'Missing the Green: Golf Course 
Ecology, Environmental Justice, and Local "Fulfillment’’ of the Human Right to Water’ (2010) 32 
Human Rights Quarterly 326

328



increasingly dominant model of cost recovery and pay-per-use in water supply, 
which can have a devastating impact on the lives of the poor, will be nothing 
more than an unfulfilled aspiration. Economic and social rights are about 
enabling communities and individuals to escape poverty, to participate fully in 
society and to live a life in dignity. If economic and social rights are not 
facilitating this end, then the way these rights are delineated and developed 
needs to be revisited.

This chapter has sought to add to the debate on the value of substantive 
engagement with the right to water as an important form of resistance to 
neoliberalisation of water service provision. In earlier chapters the discussion 
focussed on the value of courts addressing the right to water in a number of 
domestic contexts and sought to understand how the approach taken by the 
court could be seen as a positive assertion of the right to water as means of 
enabling people and communities to live a dignified life. This chapter has 
moved that discussion forward to address the substantive content of the right 
to water as a means of mitigating the excesses of the hegemonic neoliberal 
approach to water service provision. This chapter argues that without this 
approach, the right to water will be incapable of offering a mechanism to help 
defeat the multifaceted oppressions that poverty creates. Unless the courts 
engage with the substance of the right, their transformative potential will 
remain stunted. This chapter used the South African Phiri right to water 
litigation as a means of examining these issues and has argued that the 
marketisation of water is one of the most immediate threats to the full 
realisation of the right to water and without substantiating the right to water as 
a form of resistance to this move, marketisation will continue to oppress the 
poor and reinforce the systems that keep them in poverty.
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CONCLUSION

With the push towards the privatisation of public goods being led by the 
international economic institutions in the 1980s and 1990s, access to water 
moved from being considered a social good, which should be freely available to 
all, to an economic good to be traded on the market. This move was closely 
linked to environmental concerns about water overuse and super-exploitation 
of water resources, particularly in developing states. Big business, industry and 
agriculture were responsible for this over-exploitation and led to the 
marketised narrative presented by the international economic institutions, and 
accepted by governments, which was designed to respond to these concerns. 
However, despite the focus on large scale water users, this policy resulted in all 
water users, domestic and business, being situated within this economic model. 
While this approach is designed to ensure responsible use, the cost-recovery 
model is problematic when confronted with poor water users who are unable to 
pay.

There are considerable long term benefits to assuring access to adequate water 
for everyone, not just on a personal and individual level, but also at a social 
level. Having access to adequate water for personal and domestic use benefits 
public health, as there are fewer water related health problems. For example, 
something as simple as diarrhoea can have a devastating effect on people, 
particularly children, living in water poverty. Access to water can help prevent 
diarrhoeal disease through better hygiene and handwashing. It can also aid 
recovery, preventing dehydration. Similarly, access to adequate water and 
sanitation results in better educational attendance, as children face fewer 
illnesses and are not required to spend time fetching water from water sources 
outside the home. The gendered nature of the effects of water deprivations 
mean that where a community has access to adequate water, women have more 
time and space to engage in the community and participate in decision-making 
processes. This impacts, not only on women’s private lives, but also their
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participation in public life of their communities and ability to shape the policies 
which affect them.

This thesis has explored the constitutional role of economic and social rights 
within the democratic state and has argued that, rather than competing with the 
democratic institutions, the role of all human rights is to reinforce the 
democracy. In chapter one this thesis addressed some of the arguments against 
an assertive role for economic and social rights in constitutional legal orders. 
This chapter argued that rather than tolerating strong protection for human 
rights, the nature of democracy mandated an emphatic recognition of the 
important role of assuring economic and social rights within states. The 
increasing acceptance of the normative basis for economic and social rights as 
enhancers of democracy has been reflected in the increasing role of 
adjudication in assuring these rights and in defining and delineating their scope 
and content. Despite this rise in acceptance, there are still those who remain 
sceptical about the character of economic and social rights and that, unlike civil 
and political rights, they should not be capable of adjudication.

If we understand democracy to be founded on the idea of the equal dignity and 
worth of everyone, then the state must ensure that all persons within the state 
have the means and capability to participate in the political and social 
institutions. Where a person is living in poverty, full participation is 
constrained by the multifaceted nature of the obstacles that such a person faces. 
Economic and social rights seek to reframe democratic participation from a 
rights-positive perspective and to create the underlying preconditions for 
democracy. This thesis does not argue that the courts are the best means of 
assuring economic and social rights, but that they are a possible means of 
assuring those rights and nothing in our understanding of democracy precludes 
them from having a strong role to play in the full enjoyment of economic and 
social rights, particularly the right to water.

The transformative power of the courts is not a given. In fact, the very nature of
courts and the adjudication process would seem to resist their transformative
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potential in assuring economic and social rights for communities and 
individuals. However, the courts can have a role as protectors of interests of 
those who are effectively excluded from, or whose concerns are not properly 
recognised by, the normal political and social decision-making processes of the 
state. In order to do this, courts and the judiciary must be conscious of their 
transformative mandate and consider reframing the legal processes in order to 
make them accessible and effective for persons seeking to have their rights 
vindicated through the courts. The courts have many options open to them to 
increase their effectiveness in assuring economic and social rights of 
individuals.

One of the main concerns about the transformative role of courts relates to the
implementation of judgments and the impact on effecting structural change in
relation to the multifaceted deprivations faced by poor and vulnerable
members of society. While there is increasing research, all the evidence so far
demonstrates that courts alone cannot be successful in realising change,
without a social movement and a political will for change.

Without committed and accountable governments that are willing and, 
crucially, able to comply with their human rights obligations, the 
proliferation of human rights instruments and solemn declarations in 
the face of entrenched structural conditions conducive to the denial of 
human rights, human rights have no meaning.1 

The courts can act as an impetus for change that can be used by others in order
to progress a transformative agenda. Judicial decisions are not self-executing
and they require a number of institutional mechanisms to be in place in order to
be effective in pushing their transformative mandate. The courts act as a
mechanism for holding governments to account and to promote economic and
social rights awareness, even where there is little political support for such an
agenda. Despite their limitations, they have a considerable role in instigating
and supporting social change and should be confident in accepting this
obligation and to urge a transformative agenda, promoting the interests of the
poor and vulnerable, especially where the political institutions show resistance.

1 O’Connell, 'On Reconciling Irreconcilables: Neo-Liberal Globalisation and Human Rights’ 
(2007) 7 Human Rights Law Review 483, 501
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The development of the right to water at an international level was a reaction to 
the increasingly close connection between the environmentalist movement, 
which was concerned with securing sustainable use of water, and to the 
marketised approach to water service provision, which focussed on the user 
pays principle. Initially the consideration of the need to assure adequate 
drinking water to cover the basic needs of a population was something of an 
aside, and the real focus of the international community was on recognising 
water as an economic good and to ensure that personal responsibility for water 
use through economic means. This move towards marketisation of water did 
not recognise the important distinction between the levels of water use for 
domestic and personal purposes, as opposed to business, agricultural and 
industrial uses. As household users are not high water users, the focus on an 
economic solution to water overuse within the household water sector appears 
to be an aggressive mechanism for ensuring cost recovery. This did not 
recognise the difficulties faced by poorer households who are unable to pay 
market prices for their water supply and are unable to reduce water use 
without severe compromises to the health and dignity of persons living in that 
household.

In light of this increasingly neoliberal approach that ESCR Committee felt 
compelled to issue a general comment on the nature and scope of the human 
right to water. General Comment 15 asserted that the right to water was 
derived under the right to health and the right to an adequate standard of living. 
This General Comment has been the subject of some considerable criticism, not 
least on the legal basis upon which the ESCR Committee asserted the right to 
water. However this thesis has argued that the role of the Committee is no 
different to that of any other body charged with the development and 
delineation of rights. Its role is to ensure the 1CESCR is a living document and 
able to adequately respond to rights issues as they arise. In light of the 
increasing marketisation of the right to water and the impact of water 
deprivations and disconnections, the ESCR Committee used a purposive
approach to the Covenant and identified the right to water as requiring access
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to safe and adequate water for personal and domestic uses. The ESCR 

Committee relied on the work of the WHO in helping it define what constituted 

safe and adequate and set out reasonably clear guidance on how the right to 

water should be framed.

Despite criticisms of this move, the recognition of right to water has been 

further delineated by the UN General Assembly and the Human Rights Council; 

however the focus on the right to drinking water by these two bodies could lead 

to some confusion. This language appears to be a term of art, which 

encompasses the adequate water for personal and domestic use. In light of this 

possible misreading of the right to water and the lack of further development of 

the right by these bodies, this thesis has focussed on the nature and scope 

delineated by the ESCR Committee. The ESCR Committee recognised the human 

value of water and its transformative impact on the lives of the poor and 

vulnerable. This thesis argues that this assertion is designed to limit the 

neoliberal influence that dominates water service provision. Instead it places 

human dignity and the assurance of the minimum core content of the right to 

water as necessary preconditions for a human rights compliant system of water 

provision. The international recognition of the right to water has had a direct 

influence on the analysis of the provision of water services by national courts, 

as evidenced in the case law examined in chapters four and five.

The right to water is an important instrument in the promotion of a 

transformative agenda at a domestic level. The courts in India, Argentina and 

Botswana have derived the right to water from other rights within their 

constitutional legal orders and through this have sought to delineate the scope 

and content of the right to water. The increasing role of the private sector in the 

assurance of public services and social benefits has created an accountability 

gap whereby, without strong regulation by the state, the assurance of economic 

and social rights can be subverted or sidestepped. This thesis argues that the 

courts have an important role in resisting the over-marketisation of water 

service provision and must seek to ensure that access to adequate water for

personal and domestic use is assured to everyone, especially those who cannot
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afford to pay. The primary duty to provide access to adequate water rests with 
the political institutions of the state in the first instance. The political 
institutions establish national and local water policy, regulate private providers 
through law, and seek to effectively assure the right to water for everyone. The 
focus of this thesis is on the role of the courts is to act as a further safeguard to 
vindicate the right to water of poor and vulnerable people where this right is 
not adequately protected by other means.

From the domestic case law discussed in this thesis, the actual effectiveness of 
the courts in assuring the right to water has demonstrated some positive 
outcomes for litigants, but this has not always translated into structural change. 
The experience of judicial recognition of the right to water in Argentina 
demonstrated that while the courts were comfortable making orders mandating 
that water service providers make water available in cases of contamination 
and pollution of water supply, they were less willing to make orders to address 
the structural problems which caused the contaminations. In India the courts 
demonstrate a rhetorical willingness to engage with the right to water. This has 
in some cases led to positive outcomes in relation to over extraction of ground 
water by large corporations. However, it has also been used as a utilitarian 
mechanism for justifying large scale neoliberal projects, such as the Narmada 
Dam, despite the very serious impact this project had on the rural people living 
in the area. In Botswana, despite the success of the litigation in relation to 
right of access to water supply on their traditional lands by the Bushmen 
community, the litigation placed no obligation on the government to provide for 
access. It required government to lift a restriction on the Bushmen using 
boreholes within the Central Kalahari Game Reserve. All of the litigation in 
these jurisdictions demonstrated that the court can successfully intervene to 
protect the right to water, but in order to effect social change, there needs to be 
more engagement with the substance of the right to water.

In South Africa, where the right to water is explicitly recognised in the 
Constitution, the Constitutional Court’s response to the Phiri water rights
litigation is perhaps the starkest reminder of the need to engage in a
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substantive discussion of the content of the right to water in a context-specific 
way. The litigation also demonstrates that even where a court prides itself on 
protecting the procedural elements of a right, it can fall short. The Mazibuko 
litigation in South Africa addressed a constitutionally protected right to water 
within an explicitly transformative context and had the potential to progress 
our understanding of the normative content of that right. Unfortunately, while 
the lower courts grappled with the substantive content of the right to water, the 
Constitutional Court avoided the issue of the content of the right and focussed 
instead on the legality of the installation of the prepaid water meters. It used 
this flawed reasoning to ignore the actual impact of the installation of prepaid 
water meters on poor and vulnerable users in Phiri.

This thesis argues that, in refusing to engage with the substantive content of the 
right water, the South African Constitutional Court has evaded its 
transformative mandate. In order for the right to water to be an effective check 
on the excesses of marketisation of water service provision, the courts should 
seek to give content to the right to water. If judges refuse to engage with this 
discussion, they effectively render the right to water as nothing more than a set 
of procedural guarantees without any content. As the right to water is still in an 
early stage of development, the courts need to be willing to examine and 
develop the content of this right, or its transformative promise will remain 
illusory. Where water is reduced to an economic good and subject to the harsh 
extremes of the market, the impact on poor and vulnerable people can be 
devastating. In chapter six this thesis makes the case that poverty creates 
multifaceted layers of oppression and intrusions into the dignity of poor and 

vulnerable people.

The purpose of economic and social rights is to enable people to find a way out 
of poverty. Lack of access to adequate water is only one of the many 
deprivations faced by people living in poverty, but it has a significant impact on 
the enjoyment of the whole catalogue of rights, particularly the right to health, 
the right to an adequate standard of living and the right to live a dignified life.
Where access to water is limited, access to all other rights cannot be realised.
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The courts are in a privileged position in relation to the delineation of rights. 
They are continuously mandated to address issues raised by parties and to find 
solutions based on the facts presented, rather than in abstraction. In that 
process they have a particular role in ensuring that policies which appear to the 
rights compliant on paper, are rights compliant in fact. Courts are not the only 
forum for the delineation of the content of rights but they do have a particular 
function within the state that cannot be replicated elsewhere. They can make 
authoritative judgments on human rights obligations and can influence the 
national and international discourse on the scope and content of rights. Where 
courts feel institutionally capable to do so, they have the power to engage with a 
transformative discourse in their judgments. Unless the courts are willing to 
engage in a real examination of the content of the right to water, and other 
economic and social rights, their potential role in the delineation of the scope 
and content of those rights will remain illusory and the courts will be curtailing 
their ability to embrace their transformative potential.
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