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Summary 

The current failures of electricity regulation in Nigeria are resulting from neoliberal, 

market-oriented ideas. The policies promised a competitive electricity market that 

would work well for all stakeholders. However, several years after implementation, 

these promises are yet to be realised. This thesis investigates the factors and root 

causes of the problems of the sector post-privatisation and the role that sector-

specific regulation (SSR) and antitrust/competition law can and should play to solve 

them.  

The thesis analyses the theoretical and conceptual basis for the neoliberal policies of 

electricity regulation, their assumptions, expectations, and outcomes in practice. It 

evaluates the shortcomings of the system and reveals how its theoretical ideas of 

free, unregulated and self-corrective markets devoid of state intervention could not 

work as expected by neoliberal theory. It discovers how the option translated into the 

practice of regulating electricity sectors using SSR and an interventionist antitrust 

law in advanced countries. Based on the experience and current practice in Britain 

and the EU lessons for legal transplantation by Nigeria are drawn.   

A qualitative approach consisting of qualitative document analysis and semi-

structured expert interviews was used to reveal that the electricity sector in Nigeria 

under post-privatisation suffers from corruption, regulatory capture, weak institutions 

of governance, slow development of the renewable energy market and 

anticompetitive practices by private electricity companies.  

The study assesses the role of SSR and an interventionist antitrust law in improving 

the situation and argues for a strict and concurrent application of the two by a strong 

regulator and the pursuit of green energy investments and commitments as solutions 

to the market failures in the sector.  As an in-depth case study on Nigeria as a 

developing country, it contributes to debates about electricity regulation under and 

beyond neoliberalism and about how SSR and the recent 2018 antitrust law in 

Nigeria will be concurrently applied and enforced to address market failures in the 

sector. It analyses how conflict can be resolved between the two. It is the first 

attempt to conduct an in-depth qualitative study and assessment of the post-

privatisation problems in the electricity sector in Nigeria and the role of the new 

antitrust law in solving them. 
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I. INTRODUCTION 
 

Energy is an important component of economic growth of any nation (Ladan, 2014). 

An affordable and accessible energy is crucial for prosperity and human development 

(Alstone et al., 2014). Electricity is an integral part of modern life. It lights our 

homes and provides energy for our domestic and industrial consumption and for the 

manufacture of goods and services. Therefore, electricity plays a very important role 

in the society (Sambo, 2008). This role was the basis for state ownership of its 

production and distribution under direct regulation by many countries from the 1940s 

to 1980s as part of the broader argument and justification for government policies of 

intervention under the Keynesian theory and policy of economic governance (Jahan 

et al., 2014). Governments exercised and justified this form of ownership for social, 

economic, and political reasons (Yi-chong, 2005). The natural monopoly, large sunk 

costs, industrialisation agenda and need to provide electricity as a social and public 

service were some of the historical reasons for state intervention and ownership of 

the electricity sector (Yi-chong, 2006). But poor performance of the sector under 

state model of ownership led to a paradigm shift to market-oriented model reforms 

under private sector ownership and operation (Kessides, 2004). This new model was 

experimented in Chile in 1980s, and later in Britain and Norway in the 1990s (Nepal 

and Jamasb, 2015).  

Electricity reforms in Africa gained prominence in the 1990s in line with the advice 

tied to loan conditions imposed by the World Bank (WB) and International Monetary 

Fund (IMF) (Wamukonya, 2003). These Bretton Woods Institutions encouraged the 

adoption of market-oriented reforms for the sector based on the argument that they 

would stimulate its growth and increase its efficiency (Hazel, 2015). In doing so, a 

template was formulated and recommended in line with the Chilean, British and 

Norwegian experiences which were advocated as ‘standard textbook reform model’ 

(Imam et al., 2018: 4).  

The arguments for the reforms were based on ideological, economic and 

technological grounds (Nepal and Jamasb, 2015). The economic argument was that 

state ownership of electricity sectors of many countries has led to their poor 
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performance due to mismanagement, poor financial returns, low productivity, low 

service delivery and lack of investment (Atamandiantes et al., 1995).  Consequently, 

it was noted by Newbery (1997) that when the reforms are implemented well they 

would yield economic benefits which include efficient allocation of resources, 

consumer benefit in terms of cost and availability of electricity supply and a private 

sector driven competitive market. Pollit (2004) praised reforms would lead to 

economic surplus, a cost reflective tariff and market competition. 

These market-oriented ideas for electricity regulation come from the economic 

theory of neoliberalism propounded by Hayek and Friedman (Lee and Usman, 2018). 

They replaced Keynesian economic theory and policies of electricity regulation. In 

its theoretical form, neoliberalism is an economic philosophy that believes in free 

unregulated markets, the minimal role or absence of the state in economic 

governance.
1
   

 

Hayek and Friedman laid the groundwork for the emergence and adoption of 

neoliberalism as a state policy by politicians. Hayek (1944) attacked and criticised 

the role of government and socialist system of economic planning and intervention 

which was the dominant policy under the Keynesian state. He opposed state 

intervention in economic activity because it would interfere with the economic 

freedom of the individual and lead to danger of totalitarianism. He submitted that 

intervention can lead to tyranny, dictatorship and oppression. Therefore markets 

should be free from state intervention. He advocated for free market the use of 

competition as a means of social organisation. He sees competition as superior in 

guiding economic activity because ‘it is the only method by which our activities can 

be adjusted to each other without coercion or arbitrary intervention of authority’ (ib., 

41). 

 

Friedman (1962) argued that government should only intervene to serve as the 

guardian and protector of property rights. State and government power should be 

restrained and limited. He argued that the concentration of power in government is a 

threat to freedom. He noted that state intervention is akin to tyranny and interferes 

with the economic liberty and freedom which individual enjoys in a democratic 

                                                           
1
 See discussions in Chapter 3 item 3.4. 
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society. State power may be misused. He also criticized nationalization and central 

planning of the economy by stating that: 

It has become abundantly clear that nationalization solves no 

fundamental economic problems; that centralized economic 

planning is consistent with its own brand of chaos and 

disorganization; and that centralized planning may raise far 

greater barriers to free international intercourse than 

unregulated capitalism ever did. (Friedman, 1951: 2). 

He argued in favor of free market and competition and advised the state to provide 

the enabling ground for that by enforcing property and contractual rights and 

fostering competitive markets. He opposed state regulation and asked for platform in 

which free competition and market system will operate.  

The neoliberal ideas and arguments caught the attention of politicians and became 

the blueprint for moulding policies for regulating electricity sectors of most western 

societies. They challenged its state ownership and direct regulation on the basis of 

economic and social reasons. Waquar (2005:59) captured this: 

Proponents of neoliberal policy argue that Power generation 

and distribution should be run on the principles of efficiency 

and profits rather than on social objectives, and this will 

ensure the sector’s growth. State ownership of the electricity 

sector is seen as support to inefficiency. ‘Professional 

management’, as opposed to bureaucratic control is epitomized 

as rational, qualitatively different and better. Power sector’s 

social objective of creating employment opportunities is 

criticized for giving rise to inefficiency. Markets, as opposed 

to the state, is understood as being fair and state’s effort to 

ensure accessibility to electricity of backward regions and the 

poor sections of the population, is criticized as being populist 

measures to attract votes.  

 

Consequently, electricity sectors that were hitherto seen as natural monopoly 

requiring state ownership and regulation were now separated and operated by the 

private sector. Its commodity was seen as something that can be bought and sold. It 

different value chains were seen as capable of being unbundled and separated and 
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operated on commercial basis. Competition was seen as possible. Government direct 

regulation of the sector can be restricted to policy making while active regulation can 

be exercised by an independent regulator to avoid capture (Bacon and Besant-Jones, 

2002). 

Neoliberalism promised benefits from these market-oriented ideas and policies.  A 

competitive market would work well for consumers and the industry (Murray, 1998). 

State ownership is no longer viable and its ideas would improve the sector, expose it 

to market competition and enhance regulatory oversight under an independent 

regulator that is different from government bureaucratic office (Victor and Heller, 

2007).  Significant ‘performance improvements’ were expected (c.f. Joskow 2003: 

7).  

Jamasb (2006) observed that private sector participation is key to solving sector 

problems because they would provide the funding and investment.
 
 Newbery (2002) 

noted the wisdom of privatization by stating that private sector ownership would 

provide the capital investment and in the pursuit of profit would create competition 

that leads to lower prices for consumers and efficiency of the sector. In addition, 

neoliberalism also promised that privatization of the sector would reduce corruption. 

The Word Bank (2002) observed that introducing privatization, competition and 

independent regulation would combat and reduce corruption in transition economies.
 

Politicians would find it harder to control their rents. The long-term advantages of 

‘new institutional arrangements for the electricity sector’ (Joskow 2008: 11) and of 

reducing ‘political interference or bureaucratic rigidities in the operations and 

management of utilities’ (Imam et al. 2019: 535) were now highlighted. 

 

Consequently, these neoliberal market-oriented ideas for regulating electricity were 

experimented in advanced countries (Pollit, 2004). They were molded as standard 

templates (Bacon, 1995; Hunt, 2002; Joskow, 2008) which spread around the world 

via Bretton Woods Institution (World Bank, 1993; William and Ghanadan; 2006; 

Imam et al., 2018) as blueprints worthy of adoption by countries in need of reform. 

Nigeria therefore followed suit in 2005 by adopting the policies. But the evidence 

from this thesis will show that the assumptions, promises and expectations from both 

the theory and practice of neoliberal electricity regulation did not work as expected 

and created significant challenges. 
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1.1   Research Context and Problems 

 

Nigeria adopted the neoliberal policies of electricity regulation in 2005.  Until then, 

the sector was under complete and direct state ownership, regulation and operation 

for many years under a public corporation called National Electric Power Authority 

(NEPA).
2
  This was done in line with the economic, political and social objectives of 

the country under the principles of industrialisation and ‘public utility’ nationalism 

(Olalere, 2014: 136). During this period, NEPA suffered numerous problems ranging 

from poor performance, corruption, mismanagement, and general inefficiencies 

(Adzenge, 2012). These factors coincided with the economic recession faced by 

Nigeria from the 1980s to 1990s due to oil glut (Idornigie, 2012). These domestic 

factors combined with the foreign influence of international lending institutions led 

to the imposition of privatisation (Olalere, 2014). When the government approached 

WB and IMF for loan, it was asked to adopt privatisation policies for its economic 

and energy sectors (Terhemen, 2012). The privatisation was seen as a way of solving 

its problems (Olukoju, 2004; Oke, 2013). Consequently, the market-oriented policies 

were adopted in Nigeria.   

However, it is now over a decade since their adoption and the market is not 

competitive. The sector is in crisis and the policies are failing. It suffers from 

operational, commercial and regulatory poor performance (Ogunleye, 2016). There is 

rampant corruption by both the public and private sector and government funds 

meant for the sector have been diverted by public officials while the private sector 

also engage in corrupt practices through false accounting and funding under 

declarations (SERAP Report, 2017).  In addition, the country still suffers from 

electricity shortages. It is currently among the 20 countries in the world with the 

largest electricity access deficits because 42 per cent of its population do not have 

electric power (The World Bank, 2019). 78 per cent of those with access rely on 

personal means of generating electricity like generators (Arowolo, 2019). This is due 

to capacity shortages in the generation market (NERC, 3
rd

 Quarterly Report, 2018). 

The country has the potentials to generate 12, 522 megawatts of electricity from both 

hydro and thermal sources but only 4000 megawatts or there about is being generated 

which translates into 20 million homes without electricity (Power Africa, 2018).  

                                                           
2
 See discussion in Chapter 4 item 4.2.  
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The private sector electricity companies suffer from liquidity crisis and their 

commercial performance is very poor due to low revenue collection, lack of credit 

worthiness and un-bankability of their projects (NERC 3
rd

 Quarter Report, 2018). 

This is despite the continued funding support and bail-out by the government since 

its privatisation. In 2014 alone, government injected $1.3 billion US dollars as 

subsidy support to be used by market operators to clear up deficits from gas supply 

debts and revenue shortfalls (Bala-Gbogbo and Onu, 2014). In 2018, the sum of 

N701 billion Naira was also injected into the sector (Anyaogu, 2018). These cash 

injections have not improved its liquidity (see Chapter 6.3). Moreover, regulatory 

independence is lacking because NERC is weak due to executive and legislative 

capture and interference in its functions (Asu, 2016).
 
 The market players do not play 

by the rules and engage in market abuses and distortions and are in the habit of 

disobeying regulatory directives.
3
 These suggest government and industry capture.

4
 

Therefore, capture is present despite the promise and assumption of the economic 

theory of neoliberalism and its policies. The sector also suffers from lack of fuel 

diversity and slow development in renewable energy due to over reliance on gas and 

this is affected by the insecurity and vandalism in the Niger Delta region due to the 

historical neoliberal model of governance in the Nigerian energy sector (see Chapter 

6.6).   

 

The sector is also not competitive because the private electricity companies engage 

in market distortions, abuses and other anticompetitive conducts. This is exacerbated 

by the monopolistic design and structure of the sector that confers market power on 

existing distribution companies (DisCos) who engage in various anticompetitive 

conducts (Chapter 7). 

 

The above issues show that the sector is in total chaos both in terms of operational, 

institutional and regulatory governance. The various forms of state and regulatory 

interventions have not adequately addressed these market failures.
5
 This is despite 

the promises and assumptions made by those who championed the neoliberal market-

                                                           
3
 Chapter 5 item 5.3 (f). 

4
 Chapter 5 item 5.4 

5
 Chapter 5, 6 and 7. 
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oriented policies and those who implemented them that they would improve the 

sector and make it competitive. These problematic results and outcomes question the 

promises and assumption made by neoliberalism and its implementers. They 

therefore raise a lot of questions on the viability and sustainability of the policies in 

Nigeria under and beyond neoliberalism.  

1.2   Aims and Objectives of the Research  

 

The aim of the research is to investigate the problems of the Nigerian electricity 

sector under post-privatisation after the implementation of neoliberal policies and 

assess the roles that SSR and antitrust law can play in improving the situation. The 

investigation will be conducted through the review of existing literature on neoliberal 

electricity regulation and antitrust law and assessing their outcome in practice using 

empirical qualitative research methodology on Nigeria. In doing so, it will begin by 

examining and criticizing the theoretical basis and conception of neoliberal system of 

electricity regulation. It will argue, in line with previous literatures, that the theory 

did not work in line with its assumptions and propositions. It will reveal that in 

practice electricity sectors have to be regulated using sector-specific regulation 

(SSR) and antitrust law enforcement. It will show that even this practice, which is 

commonly used in advanced countries, did not fully address market failure and that 

state intervention and regulation are necessary and will continue to be the norm 

under neoliberalism.  

 

In the case of Nigeria, the thesis will investigate why the sector in Nigeria is not 

competitive and the factors responsible for that. It will show, based on the outcome 

of empirical data obtained from qualitative semi structured interview results with 

experts in the sector, that the privatization of the sector has not created competitive 

electricity market. The interview survey results will also confirm that the 

privatization has not reduced corruption. Corruption is now more rampant and is 

practiced by both the public and the private sector under post-privatization.  It will 

show that public servants engage in corruption more than ever before through 

budgetary allocation to the sector on the pretext of improving it but siphoning and 

diverting it into private hands.  The thesis will also show new forms of corruption by 

the private sector electricity companies through financial fraud, false accounting, and 
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exploitation of consumers and under declaration of rents and profit in order to evade 

tax and payment for services rendered to them.  In addition, the thesis will show that 

the so called independent regulators suffer from government and industry capture.  

  

The thesis will also show, while relying on the data from semi-structured interview 

survey results, that the neoliberal market-oriented reforms have failed to grow the 

renewable energy market in Nigeria.  It will reveal that the motives between the state 

and the private sector in renewable energy governance in Nigeria are different 

because the private sector operates according to commercial principles and profit 

expectations which makes that market unattractive for their investments (Oniemola, 

2016). It will also show that the high capital cost and long profit gestation in 

renewable energy investments makes it unappealing for private sector investment as 

noted by Bongaerts and Dogbe (2003).  The thesis will disclose the lack of fiscal 

legislation in Nigeria and how this gap fails to force the hands of the private sector to 

invest in renewables. Consequently, the thesis will argue that state intervention and 

other support measures will have to be used to grow the renewables market to 

achieve some public interest goals and climate change policies in the sector.   

 

It will go further to analyze and argue that the neoliberal policies are not the solution 

and are the basis for the problems in Nigeria. It will further assess and investigate 

whether the enforcement of antitrust law and re-nationalisation of the sector are 

viable options of addressing the current existing market failure. It will suggest and 

propose that state interventionist measures, including re-nationalisation and 

investment in green renewable energy, should be used to complement the strict 

enforcement of SSR and antitrust law to address the problems.  

 

Overall therefore, the thesis will argue and show that the neoliberal policies of 

electricity regulation are not working in Nigeria because they have failed to address 

electricity shortages and constant black out, corruption, regulatory capture, 

anticompetitive conduct, market distortions and monopolies.  The thesis will 

demonstrate that the bases for these outcomes are rooted in the economic theory of 

neoliberalism and its market-oriented ideas. It will conclude by stating that the theory 

is not implementable in its raw form and has not been successfully practiced 

anywhere in the world. It will show that the policies have to be complemented with 
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one form of state intervention or another in advanced countries and in Nigeria. But it 

will argue that the problem with Nigeria’s forms of interventions is that they failed to 

adequately address market failure. Hence, the results will show and argue that a 

different form of state intervention under SSR and strict antitrust enforcement is 

needed. The thesis proposal is that this approach has to be taken in order to cure the 

problematic outcome of the neoliberal policies in the sector. The thesis will argue 

that the sector as it is currently being operated will continue to be in crisis unless this 

approach is taken. 

 

The main research question investigated is: 

1.  Why has the Nigerian electricity sector failed to develop into a competitive 

market despite its privatisation for over a decade and how can it be 

improved? 

The question will be investigated further through the following sub-questions: 

a. How has the neoliberal theory of regulation and antitrust law impacted the 

design of policies for the electricity sector, and what are the outcomes and 

shortcomings in practice in Nigeria?     

b. Are the neoliberal ideas of free market principles and antitrust law the 

solutions to the problems of electricity sector or are there other alternatives in 

practice? Are there problems that need to be addressed but cannot be 

explained within the neoliberal paradigm? And if so, what does it mean for 

it? 

c. What should be the role of the state under and beyond a neoliberal electricity 

sector, and to what extent has the practice of neoliberal free market principles 

and antitrust law devoid of state intervention impact its growth and 

development? 

d. What are the lessons to be learnt from in-depth case study and practice of 

electricity regulation under SSR and antitrust law in advanced countries and 

how effective would they be in addressing market failure when applied in 

Nigeria? 

e. How can the concurrent application and enforcement of SSR and antitrust law 

address market failure in the electricity sector under neoliberalism, and how 
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can the conflict between the two be resolved to lead to the growth and 

development of a competitive electricity market in Nigeria? 

The sub-questions are subsumed into the main question and will be investigated and 

answered across eight chapters. The main research question will be analysed and 

answered through the review and use of primary and secondary sources of literature 

and qualitative methodology based on the empirical results from semi-structured 

experts’ interviews. Sub-questions (a) to (d) will also be analysed and answered 

through review of existing literature on electricity sector regulation and antitrust law. 

Lastly, sub question (e) will be answered by comparative analysis from the learning 

experience and practice in advanced jurisdictions where neoliberalism also failed to 

result in deregulated free markets.  

 

1.3    Hypotheses  
 

The research focuses on the problematic outcomes of neoliberal electricity regulation 

in Nigeria under post-privatisation through the analysis of how it is practiced and the 

role of SSR and antitrust law. It examines how the sector can be improved under and 

beyond neoliberalism using state intervention. The thesis therefore raised the 

following hypotheses: 

a. The implementation of neoliberal policies in the Nigerian electricity sector 

led to many of its current problematic outcomes. 

b. Adopting and implementing neoliberal policies of electricity regulation do 

not create competition or a perfect outcome in line with their theory. 

c. The neoliberal practice of independent regulation in the electricity sector 

cannot prevent or reduce regulatory capture. 

d. State intervention and the strict and concurrent application and enforcement 

of SSR and antitrust law under and beyond neoliberalism can address market 

failure in the electricity sector. 

The hypotheses will be operationalized through the study of the existing literature on 

the subjects and then tested through an analysis of existing information and 

interviews with experts, regulators and policy-makers in the Nigerian electricity 

sector. The thesis suggests that neoliberalism and its policies are to be blamed for the 

inefficiencies in the Nigerian electricity sector.  It will argue that the sector can 

become competitive with the strict and concurrent application of SSR and antitrust 
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law enforcements by strong regulators and strategic forms of state interventionist 

measures to address anticompetitive practices and market failure.  

By way of clarification, and as used in this thesis, a ‘strong regulator’ means a 

sector-specific regulator of the electricity industry who’s regulatory and operational 

ideology in enforcing regulation in the market is state ‘interventionist’ in nature and 

it has the financial, organisational and structural independence to do its work. The 

word ‘interventionist’ can have different meanings from different regulatory 

perspectives and theories.
6
 But the understanding and argument of this thesis is that 

interventionist does not just mean ‘implementing existing rules’ but an 

interventionist capacity for the regulator that allows it to address market failures and 

key public policy goals such as sustainable development, energy poverty, and climate 

change mitigation. These are some of the propositions of this thesis on the type of 

regulator for the industry and on how to solve the problematic outcomes of electricity 

regulation beyond neoliberalism  

Therefore a strong regulator in this context means a regulator that enforces regulation 

and policies against the industry. It also means a regulator that forces the industry to 

comply with market rules the breach of which attract its sanctions in the form of 

fines, suspension and license revocation where the need arises. This argument and 

understanding however does not mean that the regulator disregards industry interests 

entirely but it means a regulator that is not ‘captured’ by the regulated industry and 

operates on the basis of clearly defined and transparent rules in the public interest.
7
 It 

requires clear rule-setting, implementation and enforcement frameworks. In that 

sense, the definition and meaning of  ‘strong regulator’ as used in this thesis differs 

radically from the neoliberal definition that understands a strong regulator as a 

business-friendly, pro-free-market regulator that reflects the minimalist state and is 

‘apolitical’, meaning all interventions are based on minimizing the economic costs 

for the regulated industry. This understanding and analysis will be developed and 

discussed in Chapter 3.  

 

  

                                                           
6
 See discussions in Chapter 3 subsection 3.2 (a).  

7
 See discussion on regulatory capture in Chapter 3 subsection 3.2 (b) (i) and (ii).  
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Consequently, the interventionist measures to be proposed to address the problems in 

Nigeria include the redesign of the market structure, adopting an aggressive 

renewable energy policy, allowing democratic and community ownership of 

electricity systems and the suggestion to renationalise and take back some of the non-

viable private entities in the sector. These policies go beyond the regulatory practice 

of neoliberalism. 

 

1.4   The Thesis Contribution to Knowledge  

 

The thesis will contribute to knowledge in principle and in practice. It will   

theoretically contribute to knowledge in terms of principles by discussing issues and 

filling the gaps on the academic and scholarly debates and ideas on how to solve the 

problems of electricity sector regulation beyond neoliberalism. It will identify the 

gaps in the literature in this respect, on the significant problems of the theory and 

practice of electricity regulation under neoliberalism, and goes beyond the existing 

literature to discuss and suggest the alternative solutions to the electricity market 

imperfections which neoliberalism created and could not address.  

 

The thesis will also contribute to knowledge in practical terms by building on the 

wide literature on electricity policy after privatisation and liberalisation in Nigeria 

and addresses the gaps in the literature on the problems of neoliberal electricity 

regulation under post-privatisation and the role of SSR and antitrust law by 

identifying the problems caused by the imposition and implementation of the 

neoliberal policies. The thesis will show that the issue of how this works in Nigeria 

has not been studied previously from these perspectives. The thesis will therefore 

contribute significantly to knowledge by investigating the details of the policies and 

their practice and problematic outcomes and what can be done to improve the 

situation. 

 

The study will also contribute to our knowledge about electricity regulation in 

developing countries, which have generally been studied in much less detail than the 

most advanced economies. It also goes beyond the more moderate reform proposals 

articulated in mainstream neoliberal policy reform recommendations. 
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The thesis will also fill the gap on the role of antitrust law in electricity regulation in 

Nigeria under neoliberalism. It is the first attempt to conduct in-depth research on 

this due to its analysis of the recent antitrust legislation enacted in 2018 and how 

same would apply to the electricity sector. It contributes by showing how the 

concurrent application and enforcement of SSR and antitrust law can improve the 

sector and what challenges the country faces in doing so. While building on the well-

developed arguments at least for developed countries about solving conflicts between 

SSR and antitrust law and transferring this knowledge to Nigeria’s conditions, this 

thesis engages with a yet rather underdeveloped debate about what competition law 

beyond neoliberalism (in a developing country) could and should look like.  

 

1.5   Thesis Structure and Outline 
 

The thesis is divided into 8 chapters. Following this introduction, Chapter 2 outlines 

the methodology. The study is based on the use of doctrinal, comparative and 

interviewing methods. The doctrinal is primarily library-based and data collected was 

used to answer research questions 1 (a) – (d). The comparative element involves the 

study and analysis of the literature on electricity regulation and antitrust law practice 

in advanced countries. This will be the basis for answering research questions 1 (e). 

The rationale for the comparison is to see what Nigeria can learn from their rich 

experiences and practices as part of the recommendation for improving its sector. 

The chapter will also explain the use of empirical research through semi-structured 

expert interviews. It will end with a summary of and a critical reflection on the 

methodology.   

 

Chapter 3 reviews the literature and develops the theoretical framework of the study, 

forming the bedrock for the research. It will explain the use of key theories and ideas 

and how they influence, shape, and explain or critique electricity sector policies. It 

will highlight the theories of economic regulation and their application in the 

electricity sector. The chapter critically examines the ideas and concepts behind 

Keynesian state intervention in electricity regulation. It will also undertake a critical 

reflection on the ideas and policies of neoliberalism, its origin and conception and 

how it formed the basis for policies of the electricity sector in post-Keynesian state. 
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It will then analyse the practice of electricity regulation in advanced countries using 

SSR and antitrust law and how they regulate to address market failure.  

 

Chapter 4, 5 and 6 will investigate the practice of electricity regulation under SSR in 

Nigeria. They will discuss how the sector was privatised using the neoliberal 

prescription, the various forms of state intervention practices infused into the sector, 

and the problematic issues after the implementation of the neoliberal policies. They 

will give details on how the sector operates and the issues that are preventing it from 

becoming competitive and efficient. Corruption and corrupt activities in the sector 

will also be examined. The problems of regulatory capture from the executive, 

legislature and the industry will be revealed. Other problematic issues like liquidity 

crisis, weak institutions of governance, strong corporate interest and weak public 

interest groups will be disclosed. The chapters will end by assessing the overall 

impact of these problems on the growth and development of the sector.   

 

Chapter 7 will investigate the role of antitrust law in addressing market failure in the 

sector. It will highlight some of the anticompetitive conducts like the monopoly 

structure in the distribution market, and various forms of market abuses and 

distortions.  It will examine the SSR rules on market competition and how they have 

failed to address anticompetitive practices. It will discuss the role of the recent 

antitrust legislation enacted in Nigeria in 2018 called the Federal Competition and 

Consumer Protection Act (FCCP) Act and how it applies to the sector. It will 

examine the contents of the FCCP Act and its approach to antitrust enforcement. The 

concurrent application of SSR and the FCCP Act and the rules regarding how 

conflict should be resolved between them will be reviewed. The interventionist 

approach of the FCCP Act will be highlighted and its requirement for referral and 

approval from the competition authority before antitrust law enforcement is 

undertaken by sectoral regulator under the consultative model and its strengths and 

weaknesses will be examined. The chapter will finally discuss the impact of the 

FCCP Act on the sector and options for solving the problems of the sector either 

through state interventionist measures or renationalisation while reflecting on the 

debates in advanced countries and the peculiar circumstances in Nigeria. 
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Chapter 8 is the final conclusion which will summarise the main findings of the 

thesis including theoretical and practical conclusions. It will state the limitations of 

the study and room for future research. It will end by stating the thesis contribution 

to knowledge and the policy recommendations of the research. 
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II. METHODOLOGY 

 

2.1 Introduction 

 

This chapter explains the methodology of the research. It describes which methods 

are needed to answer the research questions including the various processes of data 

collection and sampling. It highlights how the data was used, the research themes, 

coding, interpretation and analysis. It also explains data retention management and 

other ethical issues. Finally, it will reflect on the strength of the methodology.   

 

2.2  The Research Design  

 

The research design is qualitative. It combines doctrinal, comparative and empirical 

study. This was adopted because although the research is theory based it has practical 

aspects which involve testing the theories and investigating how they work in 

practice from the perspectives of experts in the industry in order to fill the gaps in 

existing literature. 

The doctrinal approach involved the study, analysis and interpretation of primary and 

secondary sources of data. The primary sources of data consulted include laws, 

statutes, regulations, and case law related to the electricity sectors in Nigeria, Britain 

and the EU. Secondary sources of data include review of theories, body of essays and 

materials written and explained by academic scholars and authors in books, journal 

articles, surveys, newspaper reports and legal blogs and commentaries in the field of 

law, economics, politics, electricity regulation and antitrust law. This data was 

studied on the basis of a critical understanding of market fundamentalist theories (see 

Chapter III). The sources were selected in a systematic way, using the key themes 

related to electricity privatisation and reregulation post-privatisation and based on the 

regional focus of this research.   

 

The comparative methodology was used to study the literatures and policies on 

electricity regulation under SSR and antitrust law in advanced countries. In this 

regard, the practice in Britain and the relevant aspect of EU laws on antitrust were 

chosen and analysed as there is a rich experience and rich literature on these 

jurisdictions. The comparative element is to assess what Nigeria can learn from these 
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jurisdictions in view of the commonality of its common law legal systems with 

Britain and the possibility of legal transplantation. Britain is a frontrunner in the 

application of SSR and antitrust law in its electricity sector and therefore gives 

guidance on the concurrent application and enforcement of the two and how to 

resolve conflict between them. The study of EU regimes on antitrust law also 

provides guidance on advanced discussions on state interventionist antitrust law 

models and enforcement and regime change or supremacy between it and SSR. The 

discussion and experience from these jurisdictions provides rich data and learning 

lessons for Nigeria. Jansen (2008) observed that comparison gives opportunity to 

assess positive outcomes that can be transplanted as well as measuring similarities 

and dissimilarities. Wilson (2014: 87) noted the logic of comparison:  

…by looking at other legal systems, it has been hoped to 

benefit the national system of the observer, offering 

suggestions for future developments, providing warnings of 

possible difficulties, giving an opportunity to stand back from 

one’s own national system and look at it more critically. 

However, there are limitations in the use of comparative study such as language 

barriers (Jansen 2008). But this was made easy as a rich body of data on Britain and 

the EU is available in English and easy accessible. The British legal system is not 

foreign to Nigeria because a common law system operates in both countries by virtue 

of past history of colonisation. Since independence, Nigeria has continued to apply 

the English Common Law as the overall national legal system all over the country. 

As the UK is a member state of the EU, important parts of electricity regulation are 

influenced by EU law. But the thesis will highlight, in the course of discussions, the 

legal, institutional and economic dissimilarities between these jurisdictions and the 

limit of legal transplantation of policies from Britain/EU to Nigeria.  

2.3 The Process of Empirical Data Collection and Analysis 
 

The empirical part was done through collection and interpretation of qualitative data 

from semi-structured expert interviews. It involves ‘conversational interactions’ with 

experts in the sector in order to obtain data and information for the research (Patton, 

2015: 432). Expert interviewing provide quality data for research studies (van de 

Wiel, 2017). This approach best suits the research due to its unique ability to enable 
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an in-depth study and to analyse issues from viewpoints of experts who have 

knowledge about the electricity sector that cannot be found in other sources. This is 

to enable the study of the research questions related to the regulatory practice in 

Nigeria in detail, to fill major gaps in existing literature, and to make well-informed 

recommendations about the future of electricity regulation in Nigeria, taking into 

account the perceptions of experts about problems and possible solutions.   

The rationale for using this empirical method was to answer the main research 

question for which information is not available in secondary literatures by using the 

insider knowledge of experts in the Nigerian electricity sector. The method allowed 

testing the theories and investigating how they work in practice. The analysis of 

views expressed by the experts working in the sector helped in understanding its 

problems and making informed analysis and recommendations in the thesis and how 

they could be implemented.  The processes of the empirical elements are as follows: 

a. The Sampling Method 

 

The purposeful sampling method was used. This method allows recruiting 

interviewees that have the knowledge of the issues (Drew, 2014).  Hence, 

participants were identified, listed and consulted based on their knowledge, skills, 

expertise, perspectives and direct working experience or connection with the 

electricity sector. The pool of the interview participants came from the public, 

private and voluntary sectors. They consisted of lawyers, economists, academics, 

consultants, policy makers, electricity regulators, the staff of anticorruption agencies 

and ministries of government, consumers, consumer and public interest protection 

groups, non-governmental organisations (NGOs) and the staff of the private sector 

electricity companies in the generation, transmission and distribution markets. 

Twenty three experts were identified, recruited and interviewed across different 

states and locations in Nigeria. Field trips for the interviews were conducted in 

Lagos, Abuja, Kano, Zaria in Kaduna, and Jos, Plateau States. The locations were 

chosen based on the availability of the experts, knowledge and expertise, commercial 

standing, population size, head office of government ministries, the regulator and the 

private electricity companies. The sampling was not exhaustive but only people with 

the knowledge and experience related to the research questions were consulted. The 

number of interviewees proved sufficient to answer the research question reflecting 
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the different interests and experiences in the sector and providing a sufficiently deep 

material to analyse and understand the sectors operation post-privatisation and its 

various challenges.  

b. Data Collection through Semi-Structured Experts Interviews  

 

The empirical data was collected through face-to-face interviews with the 

participants in their offices in Nigeria. This was to make them comfortable as 

suggested by Neuman (2006) and Bryson and McConville (2014). This process was 

used to collect accurate information about the sector as noted by Neuman (2006) and 

to explore the perceptions of experts in depth.
 
Of the three types of interviewees; 

structured, unstructured and semi-structured, semi-structured was used due to its 

flexibility, advantage to set predetermined questions, list issues jointly and follow up 

on other issues (Gray, 2004; Thomas, 2009). This technique offers in-depth 

discussion and the opportunity to probe and follow up with further questions that 

came unexpectedly from the responses of the interviewees (see Doody, 2013 and 

Gray, 2004). The questions asked were open ended and designed to fill the gaps 

within the literature on Nigeria’s electricity sector (see questionnaire in Annex). 

Open ended questions ‘offer the persons being interviewed the opportunity to 

respond in their own words and to express their own personal perspectives’ (Patton, 

2002:348).  

The participants were informed of their role in the research that the interview is for a 

PhD research purpose only. They were asked to give consent to being interviewed 

and to the interview being recorded before the interviews started. They were also 

informed of the expected length of the interview as advised by Gubrium et al. (2012). 

Interview requests were sent in writing before the meeting and conducted at 

designated time, period and venue given by the participants. The interview duration 

was 1 hour as recommended by Bryson and McConville (2014). However, as usual 

for qualitative interviewing, some interviews lasted 40-45 minutes while others went 

beyond one hour with the consent of the participants. English was the language used 

for the interviews which all participants are fluent in. They understood the meaning 

of the questions asked and the questions proofed well-designed and the interviewees 

valuable for gaining meaningful insights.  
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The participants were also informed that they can stop or decide to withdraw from 

the interview at any point in time. They were also informed of the right to refuse to 

answer any question if they so wish. Most of them consented and only three declined 

to be interviewed on tape due to the sensitivity of their past and present positions in 

government but allowed notes to be taken. The notes were later sent to them for 

accuracy, validation and confirmation. They confirmed the correctness of what was 

taken. Two participants were unable to organise face-to-face interviews and therefore 

asked for the questions to be sent to them in advance and they responded by 

providing written answers to them.  In addition, two participants who were outside 

Nigeria agreed to be interviewed through telephone and recorded while they speak.  

(i) The Specifics and Presentation of the Semi-Structured Interviews 

Survey 

The specifics of the semi-structured interviews are focused on issues and problems in 

the Nigerian electricity sector whose information is not available or extensively 

discussed in secondary literatures. Hence, the empirical survey was conducted with a 

view to get this information from the experts working in the sector. As noted in this 

chapter, the empirical data comes from the interviews conducted with twenty-three 

experts in the Nigerian electricity sector who were selected because of their 

knowledge and expertise.  This data was used in identifying the problems in the 

sector under post-privatisation and contributed significantly to the results and 

findings of the thesis.  The data from these interview surveys was studied and 

analysed and the problems of the sector distilled and identified.  

The problems revealed by the semi-structured interview survey results include issues 

like corruption and regulatory capture. They also include liquidity issues and tariff 

challenges as well as the problems with the existing market structure. There are also 

anticompetitive conducts arising from the business practices and pricing behaviour of 

the privatised electricity companies. Weak institutions of governance and strong 

corporate interest of the private sector as well as the country-specific features of 

neoliberal energy governance were also identified from the survey.    

As such, the presentation of the survey results and analysis was done across seven 

chapters and backed up by secondary literature where necessary in line with the 

theoretical foundations of the thesis to identify and critically examine the existence 
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of those issues.  As each problematic issue is discussed in a chapter it is critically 

explored on the basis of the theoretical expectations and interview material. This is 

subsequently followed by explanations as to what the issue means in theory and in 

practice. 

ii. The Current Focus and the Theory behind the Semi-Structured 

Interviews Surveys 

The current focus and the theory behind the semi-structured interviews is the theory 

of economic regulation. Its sub-theories like public and private interest theories of 

regulation, the capture theory, theory of weak institutions and theories on corruption 

are linked to the research problems and they were used in drawing up the semi-

structured interviews in order to support the research findings and analysis. These 

sub-theories therefore formed the basis and support for the semi-structured 

interviews. In that regard Pigou’s (1932) public interest theory of regulation was 

used to assess and explain whether regulation is needed to correct market failure in 

the electricity sector for the benefit and protection of the general members of the 

public. Stigler’s (1971) private interest theory of regulation was also used in 

assessing how regulation is hijacked by groups for their own selfish interest rather 

than that of the public. In addition, Laffont (2005) and Estache and Wren-Lewis 

(2009) theory of weak institutions in utility regulation which posit that utilities in 

developing countries faces problems that are different from those in advance 

countries due to weak institutions was used in assessing the strengths and 

weaknesses of institutions of electricity governance in Nigeria. Other sub-theories of 

economic regulation behind the interview surveys include the regulatory capture 

theory (Stigler, 1971) which postulates that regulators are captured by government 

and industry interest. The capture theory was also used in assessing the concept and 

role of the independent regulator and how it deals with regulatory capture from 

government and industry interest. Other sub-theories of economic regulation behind 

the surveys are on corruption and in that regard they help in explaining corruption in 

utility regulation. They include the ‘incentive theory (at the individual level), the 

theories of industrial organization (at the firm level), regulation theory (at the sector 

level), and political economy and rent-seeking theory (at the government level)’ 

(Kenny and Søreide, 2008). These sub-theories are behind the design of the semi-

structured interview surveys on corruption. Finally, the theory of neoliberalism 
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which postulates that the well-being of humans is best advanced under free market 

system, competition law, strong property rights and non-state intervention 

(Friedman, 1962, Hayek, 1976, and critically Harvey, 2005) was used in designing 

the survey and in assessing the development of the electricity sector in Nigeria under 

post-privatisation.  The themes and issues derived from these theories were 

incorporated into the interview guideline and the method of semi-structured 

interviewing contributed to a rich collection of relevant material, reflected in the 

interview transcripts that were the basis for further analysis (see below under 

subsections d and e). 

c. Consent, Confidentiality, Data Use, Storage, Management and Protection 

 

All the participants were guaranteed anonymity and informed in clear unambiguous 

terms that their names, ranks and position as well as contact details shall not be 

revealed and the information they share shall not be given to third parties and would 

be used for the purpose of research only. They were also informed that at the end of 

the interview the recordings shall be handled and later destroyed in accordance with 

data protection laws of the United Kingdom (UK).   

The interview transcripts are currently in my custody securely stored using password 

protected files only accessible by me. The tape recordings were downloaded on hard 

drive disks and shall be destroyed after five years as required under the UK Data 

Protection Act of 2018.  There is no conflict of interest from my part. The research 

was carried out impartially and all efforts were made to ensure the accuracy of all 

data and information used. Data sources and results were accurately reported and 

properly and duly acknowledged.   

d. The Research Themes  

 

The interview questions were framed around key issues distilled from primary and 

secondary sources of literature on electricity sector regulation and antitrust law.
8
 

They revolved around topics covering state intervention, neoliberal policies of 

electricity regulation, privatisation of the electricity sector, SSR, anti-trust law, 

independent regulation, regulatory capture, corruption, globalisation and legal 

                                                           
8
 See list of questions in Appendix III. 
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transplantation of electricity reforms, policy convergence and divergence, etc. The 

themes, sub-themes and themes statement distilled include; interference with 

independent regulation, capture of electricity regulators, public and private sector 

corruption, consumer exploitation, weak institutions of governance, lack of 

investment and slow growth of  the renewable energy market and impact of SSR and 

antitrust law in the growth of the electricity sector. To ensure validity and accuracy 

of information provided by participants, questions were asked in a variety of ways 

but all revolved around the same key issues and themes. Multiple persons from 

across the public and private sectors and consumers were asked similar questions in 

different ways to get consistency and to ensure validity and accuracy of information 

and corroboration. Direct quotations were also made in the body of the thesis during 

analysis to show validity, consistency and emphasis.  Lengthy quotations were 

paraphrased and care is taken to ensure accuracy with what was said by participants.  

e. Data Coding, Analysis and Interpretation 

 

The interviews were manually transcribed and typed word by word and checked and 

cross checked for errors. This was later followed up with the participants for 

validation and accuracy. The names of participants were anonymised and substituted 

with alphabetical codes and numbers like R1, R2, D1, D2, PM1, PM2, etc to hide 

their identity and maintain confidentiality. The data analysis and interpretation was 

done using Thematic Analysis (TA) because it is considered as the root of qualitative 

data analysis and because of its flexibility as noted by Braun and Clarke (2006). TA 

also enabled searching important themes from the transcribed data to explain the 

research issues as explained by Clarke and Braun (2013) and Fereday and Cochrane 

(2008). 

Of the two types of TA; deductive and inductive, Inductive Thematic Analysis (ITA) 

was used because of its flexibility and ability to allow the extraction of themes from 

the data as noted by Braun and Clarke (2006). Patton (1990:390) explained that 

‘inductive analysis means that the patterns, themes, and categories of analysis come 

from the data; they emerge out of the data rather than being imposed on them prior to 

data collection and analysis.’ Hence, ITA was used to identify patterns and concepts 

from the common ideas stated and explained by interviewees through repeated 

readings of the data as recommended by Aronson (1994). This procedure gives the 
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opportunity to deeply understand and interpret the issues in the data from the 

perceptions, experiences and knowledge of the participants as noted by Aronson 

(1994). Open coding was used to identify, label and categorise the data into themes 

and sub-themes which were then listed and later matched with the secondary 

literatures. Themes statements were then raised to explain and interpret the issues in 

the research across the chapters.  

f. Research Ethics Considered  

 

Ethical issues were considered and complied by the thesis. They include concern for 

bias, consent of the interviewees, plagiarism, confidentiality and disclosure as well as 

data storage and retention. Bias was avoided by using a systematic approach to 

identify and acknowledge all sources used which were treated with objectivity and 

impartiality. Doctrinal and comparative sources were adequately referenced. 

Empirical sources were also referenced and at times verbatim quotations were made 

in the thesis. All secondary sources of data like academic books and journal articles 

were given recognition and are adequately cited and duly referenced and 

acknowledged. The participants interviewed were all human subjects and 

professional experts who have knowledge of the subject matter of the interview. No 

sensitive information had to be provided and therefore no harm was done to them as 

they were experts that are well aware of what information to provide in an interview. 

Sensitive topics such as issues related to corruption were addressed in a neutral 

manner and not related to any of the interviewees.
9
 They did not risk exploitation and 

fall within the ‘Medium Risk’ category threshold of Queen’s University of Belfast 

research code of ethics for which approval was sought and given by the School of 

Law Research Ethics Committee.
10

  

 

 

 

                                                           
9
 However, the thesis’ author has observed rules on disclosing knowledge of corruption in compliance 

with QUB Research Ethics and Guidelines.  
10

 See copy of approval in Appendix II. 
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2.4 Conclusion  

 

This chapter discussed the methodology for the study. It examined the process of 

data collection through the use of doctrinal, comparative and qualitative semi-

structured interviews with experts working in the electricity sector in Nigeria. It also 

discussed the justification for using each method and how they intend to answer the 

research questions. It went further and explained the sampling, the research themes, 

coding, analysis and interpretation and ethical issues like confidentiality, informed 

consent, and the rules regarding data storage, protection, management and 

compliance.   

Overall, this qualitative methodology is the most appropriate way to study the 

research questions. The general issues related to theories and experiences in 

advanced jurisdictions that pioneered in the area of electricity privatisation can be 

best studied from the rich body of literatures. For Nigeria the existing body of 

literature would not have provided sufficient answers to the research questions and 

qualitative methods are best suited to gain in-depth knowledge about the 

developments and problems in the Nigerian electricity sector post-privatisation. As 

the number of people with such knowledge is limited, semi-structured expert 

interviews were the most suitable method. Alternative research design such as for 

example a larger survey would not have been resulted in similar detailed responses to 

the research questions. It is nevertheless acknowledged that expert interviewing has 

its weaknesses as it does not produce repeatable results and the interpretation of data 

remains influenced by the researcher (Patton, 2002 and Thorne, 2014). This is a key 

feature of an interpretative methodology as noted by Thorne (ib.) and Cho (2014).  
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III. THEORIES AND POLICIES OF ELECTRICITY REGULATION 

AND ANTITRUST LAW 

 

3.1  Introduction 

 

This chapter explores the relevant literatures and theories on electricity regulation 

which will be used as framework for the analysis in the thesis. It begins by 

examining the meaning and basis of regulation, types of regulation, and theories of 

economic regulation. These theories include public and private interest theories of 

regulation, regulatory capture theory and theory of weak institutions. It also discusses 

antitrust law theories and its role in electricity regulation under neoliberalism. 

The chapter examines the theoretical ideas that form the basis for the policies of 

electricity regulation and antitrust law. It focuses on discussing how electricity 

regulation was influenced by various theories and policies. The theory and policy of 

the Keynesian Welfare State was used as the basis for public ownership of electricity 

sectors in the past by both developed and developing countries. It analyses the 

factors that impacted the success and failures of the Keynesian policy and how same 

was replaced by the theory and policy of neoliberalism. It also examines how the 

sector is currently governed under a particular practice of neoliberalism using SSR 

and antitrust law. It gives specific examples of how the two systems are practiced in 

advanced countries and the mixed results. It explains the lessons from such practices 

and the current problematic outcomes of regulating the sector under neoliberalism 

and the debate on how to solve them either through re-regulation and state 

interventionist approach or re-nationalisation. It concludes by stating how the 

analysis in this chapter forms the thesis’ theoretical framework. 

3.2  Meaning and Basis of Regulation 

 

Regulation means different thing to many people. That is why Baldwin et al. (2012: 

15) noted that the definition of regulation suffers from ‘under and over 

inclusiveness’. However, Stone (1982: 10) defines regulation as a ‘state imposed 

limitation on the discretion that may be exercised by individuals or organizations, 

which is supported by the threat of sanction’. 
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Regulation is seen as an activity that is used to ‘regulate the behaviour of firms and 

individuals’ (Viscusi et al., 2005: 1).  In the context of the electricity service industry 

(ESI) it was defined to mean ‘all state authorised control systems and decision that 

affect the ESI including those of Government departments and general economic 

regulatory bodies’ (MacKerron and Segarra, 1996: 96). But the definition by Black 

(2002: 20), which I adopt because it is encompassing, is that regulation is ‘sustained 

and focused attempt to alter the behaviour of others according to defined standards or 

purposes with the intention of providing a broadly identifies outcome or outcomes, 

which may involve mechanisms for standard setting, information gathering and 

behaviour - modification’. This definition provides guidance on how the electricity 

sector is supposed to be regulated under neoliberalism from both theoretical and 

normative perspectives.  

According to Posner (2014) the justification for regulation is hinged on market 

failures. Baldwin et al. (2012) identified monopolies, windfall profits, externalities, 

inadequate information, need to make services available, anti-competitive behaviour, 

moral hazard, unequal bargaining power, scarcity, coordination and planning needs 

as some of the rationale and justification for regulation. Regulation therefore plays an 

important role either for economic efficiency or as a means of social control 

(McLean, 2004).  Therefore, regulation is needed in order improve market structure, 

prices, prevent discrimination and exploitation, and ensures competition and its 

enforcements (Shapiro, 1984-1985).  

a. Theories of Economic Regulation and Public and Private Interest Theories 

of Regulation 

The theories of economic regulation are applied to analyse and interpret the 

discussions in this thesis. They are relevant because they deal with market regulation 

and competition in a post-privatised electricity market under neoliberalism. In that 

regard, their understanding becomes important.  

As explained by Newberry (2001), the theories of economic regulation have their 

normative and positivist aspects each with its own unique approach to regulation. 

The normative aspect ‘seek to establish ideal regulation from an economic 

perspective, and are prescriptive. They are usually based on the concepts of 

economic efficiency and ‘market failure’, and provide an economic version of a 

‘public interest theory’ of regulation’ (Veljanovski, 2012: 3).   
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Morgan and Young (2012) classified the theories of regulation into public interest 

theories, private interest theories, and institutional theories. The public interest theory 

was developed by Pigou (1932) who argued that regulation is needed in the public 

interest to correct market failure. In the case of the electricity it is prone to failure 

due to the nature of the industry and presence of inefficiencies like monopoly, 

anticompetitive behaviours etc, and the way to cure failure is to introduce regulation 

(McLean, 2004). This theory ‘claims that competition between political 

entrepreneurs will result in the least-cost remedy’ (Newbery, 2002: 140).  

Newbery (2002: 136) submits that ‘the normative theory of regulation prescribes the 

way in which regulation ought to be designed to maximise social welfare, while the 

positive theory predicts the way regulation will work in practice’.  This is built on the 

foundation that markets are prone to failure (Posner, 1974). 

Posner (1974) however criticised the normative theory for being inflexible and fixed 

because it only predicts how regulation should be in theory but fails to explain how it 

will work in practice. Coase and Williams (1964) also criticised it and argued that it 

is weak and is inapplicable in practice because the theory does not indicate or 

ascertain how and what would happen when regulation or regulatory power is 

enlarged and hence the strength of a theory can only be measured on how it works in 

practice. Viscusi et al., (2005) asserts that empirical evidence shows the 

inconsistencies in the application of the public interest theory in practice which 

necessitates economist and political scientist to develop an alternative theory.  

Veljanovski (2012) also noted that the positive theory of regulation explains how 

regulation works in practice and is traceable to Stigler (1971:3) where he said the 

theory aims to ‘explain who will receive the benefits or burdens of regulation, what 

form regulation should take, and the effects of regulation upon the allocation of 

resources.’ He noted therefore that Stigler was seen as the first person to have 

developed the theory of economic regulation.  

Stigler’s argument was that regulation is an integral part of every industry which can 

be sought by the industry itself or it can be imposed on it. He built his theory from 

two assumptions; from the public policy point of view that regulation is for the 

advancement and protection of the public interest. The second is from economic 

theory perspectives that regulation is like a product or service which is determined by 
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demand and supply. He noted that regulation is a commodity which is demanded by 

the industry and is supplied by those who make laws or those who are delegated to 

make or enforce the laws (i.e regulators). Stigler (1971: 3) therefore observed that ‘as 

a rule, regulation is acquired by the industry and is designed and operated primarily 

for its benefit’. The theory was explained by Posner (1974) who argued that Stigler’s 

theory can be interpreted in two ways to mean that regulation is made for the 

industry to correct market failures and externalities for the benefit of the public but 

that the regulator created to regulate the industry later becomes captured by industry 

interests. He noted that the first is termed as the ‘public interest theory’ of regulation 

which posits that certain economic activity are dominated by monopoly and that 

markets are full of imperfections and externalities. The public interest theorists 

argued that the best way to prevent these imperfections and externalities is to have 

regulation which should protect the public from exploitation. The State is to serve as 

a regulator in the public interest and their welfare. Posner (1974: 341) interpreted the 

second meaning as the ‘capture theory’ of regulation which posits that ‘over time 

regulatory agencies come to be dominated by the industries regulated’. A regulator 

created to regulate the industry in the public interest becomes consumed or 

controlled by the industry it is regulating. But Posner criticised the capture theory for 

being confusing and unsatisfactory because it resembles public interest theory and is 

more hypothetical. He finally noted however that Stigler theory of economic 

regulation tends to be much stronger in the light of market and societal realities.   

b. The Capture Theory and Electricity Regulation  

 

The capture theory is a sub-theory of the private interest theory of regulation. Its 

origin and interpretation as an economic theory was linked to the works of Stigler 

(Posner, 1974). But Yandle (1983) observed that it could be associated with the 

works of Bernstein (1955), who developed a life-cycle theory describing how 

regulators become increasingly captured by the industry, and Kolko (1963).
 
 Capture 

theory provides guidance to the analysis on private interest theory and the use of 

independent agencies   in electricity regulation. As a neoliberal idea, regulation by an 

independent regulator is expected to shield regulators from interference and 

meddling. It therefore theoretically expects that the model will prevent government 

or industry capture. This is because there is always the fear of capture in regulatory 
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settings (Ogus, 2004). Capture was previously interpreted negatively as being 

unhealthy and inimical to regulatory process, the industry and public interest. This is 

because it leads to the control of regulators who may make decisions that favours the 

industry over the public interest (Bernstein, 1955). The neoliberal argument is that it 

is only when regulators are independent that capture can be avoided. However, in 

practice, independent regulators ended up becoming captured by government and 

industry interests. This is the negative side of capture. But capture can also be good 

for regulators, the industry and the public interest. Capture is considered to be good 

if it overlaps with the interest of the public by allowing mutual cooperation and 

exchange of information between regulators and the industry (Reiss, 2012).  

i. The Harm and Benefit of Regulatory Capture  

 

Bernstein (1955) argued that capture is inimical to the interest of regulation because 

it tends to control agencies of regulation.
 
 The old position was that capture harms 

regulators. But it is now seen as capable of benefitting regulators, the public interest, 

and the industry. The main reason against capture is that regulators become 

dominated by third party interest or groups and may be biased or partisan in their 

actions. Capture can also cause the domination of the regulator by the industry 

leading to lenient or lacklustre enforcement of rules to the detriment of public 

interest (Thomas, 2010). Moss and Carpenter (2013) submit that the industry can 

influence regulatory laws and policies in their favour and this may harm public 

interest. Capture is possible in strong and weak forms, the latter mean that there is 

capture but it overlaps with the public interest and is therefore tolerable.  

In identifying capture, Makkai and Braithwaite (1992) noted that it is sometimes 

latent and difficult to detect due to covert actions and may come in the form of 

sympathy for the industry or weak enforcement of laws. It can also take the form of 

revolving door practice in which officials that served with the regulator get rewarded 

for industry-friendly behaviour with a job in the very industry they regulated or 

supervised. This practice may harm the regulatory process and may create conflicts 

of interest and bias. In revolving door practice, ex-regulators can easily get jobs due 

to the decisions they gave in favour of the industry prior to their employment as a 

way of compensating themselves for the investment they made in acquiring 

knowledge, skills and experience and the low wages they suffered when they were 
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working as regulators (Eckert, 1981). Regulators can also on their own have bias 

towards giving favourable decisions as an act of currying the favour of the industry 

with the hope and expectation that they would get employed after they left public 

jobs (Dal Bo, 2006). 

But capture can also be positive because society as well as the regulator and the 

regulated can mutually benefit from it. This view is championed by the collaborative 

literature on capture. Ayres and Braithwaite (1991) asserted that the regulator and 

the industry can enhance the regulatory process through collaborations. They can do 

this when they gradually move from position of disagreements to mutual agreement 

to work together for a common goal of the public. Reiss (2012) is also of the view 

that capture ensures that the industry complies with rules and regulation of the 

regulator which in most cases open the door for free flow of information and 

disclosure and improvements of regulatory rules. 

Reiss noted the logic flowing from collaboration that regulators can benefits from 

industry information which can be easily shared and made available at its disposal 

and in return it gets voluntary compliance with its rules by the industry instead of 

enforcing same at a cost. He contended that a ‘cozy agency - industry relationship’ 

can be of benefit to the regulator
’
 (Reiss, p. 572). He also noted that encouraging 

industry to disclose information through voluntary reporting without imposing 

penalties ensures free flow of information and the regulator can use this information 

for better planning and policy purposes. 

ii. The Solutions to Regulatory Capture  

 

In order to minimise or address capture in its strong form various suggestions have 

been given. Breger and Edles (2000) recommend that regulators should be made 

independent.
 
 Barkow (2011) also submits that capture can be avoided by insulating 

the regulatory agency and designing institutional barriers. Weber (2012) also 

recommends the use of structural regulation as a way of minimising capture instead 

of behavioural regulation which most regulators practice. In addressing industry 

capture, Stewart (1975) advices regulators to engage in unbiased policy decisions 

and resisting undue influence.   
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However, in the neoliberal realm and practice, they see independence as the solution 

that insulates regulators from third party pressures and capture. Bressman and 

Thompson (2010) argue that an independent regulator insulated from political 

pressure and interference can make impartial decisions and policies based on 

expertise in the public interest.  

The above theoretical arguments and assumptions are that independent regulators 

cannot be captured. However, the practical and empirical evidence shows that 

regulators end up becoming captured.
11

  Consequently, the capture theory is relevant 

to the analysis in this thesis on the role of independent regulators in electricity 

governance and how they are captured by government and industry interests in both 

Britain and Nigeria, especially in the strong form that undermined public interest 

regulation and supervision. The thesis will assess whether the electricity regulator in 

Nigeria, which has been designed as an independent regulator, is captured by 

government or industry interest and the rules put in place to minimise it.   

c. Theory of Weak Institutions   

 

The general belief is that for developing countries to develop their electricity sectors 

and ensure competition they need to adopt models or standard templates from 

developed countries. Proponents of this idea believe that there is evidence suggesting 

that the standard reform models can lead to a better restructured electricity market if 

they are correctly implemented (Joskow, 2008, Kessides, 2012). This belief was 

advanced by multilateral financial and lending institutions that give funding for 

utility financing in developing countries on the condition that they adopt policies that 

are in line with their templates (Hazel, 2015).   

However, this idea is criticised by the weak institutional theory through its 

cautionary approach argument.  Beato and Laffont (2002) argued that regulatory 

model reforms should reflect and take cognisance of the different structural issues in 

developing countries. Their arguments serve as criticisms against the neoliberal idea 

of uniform legal transplantation of electricity reforms that pushes for global use of 

standard templates in every country without taking into considerations local 

circumstances. Model reforms from developed countries cannot just be copied and 

                                                           
11

 See Chapter 3 item 3.6 (a) and Chapter 5 item 5.4 (a) – (c).  
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transplanted in developing countries because of so many reasons. This include 

incomparability between developed and developing countries which are industry 

specifics, different economic indices, political structures and constraints. Developing 

countries also have weak institutions and therefore their policies should be uniquely 

different from that meant for advanced countries (Estache and Wren-Lewis, 2009). 

Jamasb (2006) noted that the adoption of such reforms from developed countries and 

transplanting them in developing countries should be applied with caution because 

they may be unsuitable. This is because the motives behind them in the two societies 

are different. He observed that the reason for this is due to dissimilar political, 

economic and structural differences between them. The reform measures that worked 

in developed countries might not really work in developing ones. That was why 

many of the reform measures introduced in the early years of electricity reforms in 

developing countries encountered problems and were not successful (Fischer and 

Serra, 2000).
 
 In that regard Laffont and Meleu (1999) further noted that the model 

reforms should take into account institutional weaknesses.
 
 Estache and Wren-Lewis 

(2009) also went further to explain that Laffont’s argument is that the theory of 

economic regulation had failed to give attention to the specific situations in the least 

developed countries which makes the expected results in their reform electricity 

industry unworkable and unfruitful. This they argued is attributable to their weak 

institutions that are exacerbated by limited regulatory capacity, limited commitment, 

limited accountability and limited fiscal efficiency. 

Beato and Laffont and Estache and Wren-Lewis’ observations proves that the 

neoliberal theory and policy of a perfect electricity template for all countries has 

limitations because each county has its own unique peculiarities.  It is on that note 

that Jamasb (2006) argued that, electricity policies in developing countries take place 

within weak institutions of governance, unstable political systems, and unclear rules 

on property rights, corrupt settings, and non-independent judicial systems. He finally 

noted that there are institutional differences in electricity sectors across countries and 

each country has its own unique way and capability of implementing its reforms.
 
 He 

advised international lending institutions and organizations drawing up draft policies 

and templates to try and understand that are three types of countries when suggesting 

their reforms which are; those that have the ability to carry out the reforms on their 

own, those can gradually develop the capacity and competence to do that in the 
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future and those that completely lack the conditions to develop their institutional 

capability and are not attracting investors to their electricity sectors. 

The above advices by Jamasb and others have legitimacy and seems to criticise the 

neoliberal practice of blind copying of reforms without taking into considerations the 

dissimilarities between countries. Each country has its own unique challenges and 

opportunities and any reform should take into consideration such unique issues. That 

was why Levy, Spiller and Bergara (1998) advised that electricity reform models 

should take cognisance of the institutional endowment and the weaknesses of a given 

country. Bacon (1995), Bouillee (2001) and Wamunya (2003) also advised that 

electricity reform processes should be adopted and implemented cautiously. They 

argued that reforms should not be hurriedly drafted or imported and implemented in 

haste rather a slow approach and a cautionary pace should be adopted in their 

implementation. But the problem was that the model was used in Nigeria and the 

evidence from their practice shows that it has been prone to failure and could not 

address the issues in the sector in view of our own unique peculiarities. 

d. The Theories of Competition and the Schools of Competition/ Antitrust 

Law  

 

Competition was simply defined to mean ‘a process of rivalry between 

firms…seeking to win customers’ business over time by offering them a better deal’ 

(Competition and Markets Authority, 2010). Whish and Bailey (2008) argued that 

competition makes a market to perform better. According to Jones and Sufrin (2011) 

competition leads to market efficiency. However, competition between companies 

may flag off a number of issues touching on firm’s performance, consumer welfare 

and quality of services. The restructuring of the electricity sector creates entities in 

the generation, transmission and distribution and supply segments of the market.  

Companies and entities operate as a business to provide similar services. This may 

cause rivalry and anticompetitive conducts amongst market players. Therefore, 

antitrust law comes in to serve the function of checkmating and correcting market 

failure (Hazel, 2015). This is important because when electricity sector is privatised 

it raises structural issues touching on market power, abuse of dominant position, 

monopoly and oligopoly and possibility of consumer exploitation. Hence, 
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competition law comes in to address anticompetitive issues and to maximise 

consumer welfare.   

However, the type of antitrust law policy to design for a privatised electricity sector 

depends on the school of thought. In this wise, there are three dominant schools of 

antitrust law each with its unique understanding on how competition law should be 

designed or enforced. These schools theoretical understanding of antitrust law serve 

as guidance for drawing up policies. In that regard, there is the Ordo-liberal/Freiburg 

School which believes in an interventionist antitrust law in a free social market 

economy to address economic power. This varies with the Old Chicago School 

conception of antitrust law that believed that markets are self-correcting and the state 

should not intervene to enforce competition. The School consider markets as capable 

of healing themselves even where there is market concentration, monopoly or 

oligopoly.
12

 This view is in contrast with the Harvard School approach to antitrust 

enforcement which believed that market concentration can be unhealthy for 

competition because the size and structure of a firm can lead to abuses and 

anticompetitive conduct.
13

 Hence, an interventionist antitrust law is needed. 

The above schools however differ in their approach to antitrust intervention and 

enforcement. The Old Chicago School approach to antitrust law enforcement is that 

the state should allow markets to self-regulate and create competition by themselves. 

The School also views an interventionist antitrust law as another form of state 

regulation which is unhealthy for markets and would do more harm than good. On 

the other hand, the Freiburg School and even more the Harvard School consider an 

interventionist antitrust law as necessary to address market failure arising from a 

concentrated, monopolistic and oligopolistic market structures. Therefore, an 

interventionist antitrust law is necessary to address competition law infractions. 

However, countries over the world have different models of antitrust law policy 

which have been influenced to different degrees from these theories.  

In practice, most countries adopt an interventionist approach to competition 

enforcement in their market systems.
14

 This is because as Buchs (2003) observed, 

competition in the electricity sector requires the presence of institutions that will 
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 Chapter 3 item 3.5 (b) (iii) 
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 Chapter 3 and 7.  
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enforce market rules. But there is an ongoing debate especially in the EU on the 

concurrent application and supremacy between SSR and antitrust law which shows 

that the two are needed to address market failure. The initial and former position of 

some neoliberal scholars was that markets can be competitive on their own and 

therefore regulation in whatever form is not needed. For instance, Newberry (2002) 

submitted that you do not need regulation in the electricity industry. He said what the 

industry needs is competition which would make the electricity market more efficient 

through development of a competitive network. This early position has now shifted 

towards acceptance of SSR but only for a transition period which should be replaced 

by competition.
15

  

Therefore, there are disagreements on the interim or prolong application of SSR and 

competition law. There are those who argued that SSR should only be applied in the 

interim and should be changed and replaced completely by antitrust law at a later 

stage.  SSR is seen in this regard as only important at the early stage of privatised 

markets and as such it should hold forte before the coming of competition law after 

which it should disappear. These discussions are further analysed in the later part of 

this chapter. 

The definition of SSR by Koumpli (2007:172), which I adopt, is that they are rules 

‘designed to apply to this unique area taking account of its particular technical and 

economic characteristics and defining a narrow range of the acceptable conduct of 

the operators involved.’ But on its prolong stay, it was noted that it should stay in the 

short and long run to address issues within the market that cannot be taken care of by 

competition law. This is because according to Koumpli (ib., 172) ‘sector specific 

rules…aim at removing barriers to entry to the market and to the free choice and 

switch of supplier (ex ante regulation), whereas competition law applies to ensure 

that state barriers that are being removed…are not replaced by the anti-competitive 

behaviour of market operators (ex post regulation).’ However, competition law also 

has ex ante regulation for instance in merger control or in the EU state aid control. 

But SSR ‘eliminate the discretion of the competent authorities, providing a 

significant degree of legal certainty and stability in the regulation of important and 

complicated issues, such as network access prices.’ (ib.).  

                                                           
15

 See the debate on the argument for regime change between SSR and competition law in this 

Chapter item 3.5 (b) (v). 
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Therefore, the practice of concurrency creates the potentials for conflict between 

SSR and competition law. The model practice of resolving conflict differs in 

advanced countries.
16

 The EU model is to allow competition law to take priority over 

SSR while the US practice is for SSR to take precedence especially where sector 

regulators have made rules to address the anticompetitive infraction.
17

 Therefore, the 

research will analyse the model and type of antitrust law in Nigeria and the rules put 

in place to resolve conflict with SSR when they occur in the electricity sector and 

what can be learn from British and EU systems. 

 

3.3  The Keynesian Economic Theory as the Basis for the Policies of State 

Intervention in the Electricity Sector 

  

There are abundant literatures that discussed the historical journey and norms in 

electricity regulation (Lee and Usman, 2018). The brief account shows that the 

journey consisted of four phases from private ownership, state control and 

ownership, free market-oriented and state interventionist and re-regulation situations 

(Bhattacharyya, 2011).  

The first phase of electricity ownership and development in many advanced countries 

indicates that it began under the private sector (Newberry, 1997). The industry was 

formed by private enterprises who were responsible for its development (Dennis, 

1945). Ownership during this regime was essentially by private entities and virtually 

all the electricity companies were investor owned at the early start of the industry. 

Due to various reasons ranging from need for central planning, coordination and 

security the private entities were later nationalised and taken over by the state.      

The second phase of electricity regulation was state ownership and control whereby 

public corporations took over the sector. This policy was influenced by the 

Keynesian economic theory of state intervention. State ownership and operation of 

the sector was the norm in many countries in the past. Most governments in 

developed and developing countries were influenced by the Keynesian economic 

theory to draw up policies for intervention in their electricity sectors. There is 
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abundant and wide range of literature on this and how the theory influenced 

economic regulation and ownership of electricity sectors. However, a brief account is 

necessary to see how the theory evolved and how it impacted and shape electricity 

regulation.  

The Keynesian economic theory originated from the views propounded by John M. 

Keynes who advanced the argument that state intervention is needed in the economy 

for the purpose of creating growth and employment (Jackson and Price, 1994). 

Keynes argued that the solution to the economic problems of the then Great 

Depression was for increased government role and intervention (Keynes, 1953).  He 

criticised the economic system of that time.
 
 He argued that the society was full of 

unemployment which was worsened by inequality and income disparity. He argued 

that government should introduce monetary and fiscal policies and increase public 

spending and investment in infrastructure to create economic growth. 

Keynes (1953:4) argued in favour of state intervention to organise the economic life 

of the society when he said ‘I expect to see the State…taking an ever greater 

responsibility for directly organising investment’. He advised the state to do that 

through any device, medium or form of economic intervention either individually or 

collectively with the private sector. He defended his position by stating that he was 

not advocating for socialism but that any sort of arrangement that will lead to full 

employment for the people is welcome. He contended and linked his argument to the 

rationale behind economic liberties by stating that he was not attacking 

entrepreneurial-ship and that his idea is good for the success of the economy and 

individual economic liberties. 

Keynes also argued for state intervention in order to correct market failure in the 

public interest.  He sees markets as naturally imperfect and unable to correct or fix 

themselves and intervention is needed to make markets stable. Hence, Keynes 

contribution to economic theory of regulation cannot be overemphasized. The ideas 

he propagated gave government an important role in direct economic activity and 

regulation (Beattie, 2017). Governments became involved in planning, running and 

managing the economy. These ideas led to policies of direct state intervention and 

public spending in most western countries. Most western and industrialised countries 
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came up with a policy of ‘a mixed economy with government intervention in 

economic policy supported by an expanding system of state’ (Loney et al., 1991:1).  

The theory was entrenched into economic policies and was used for nationalising and 

state ownership and control of key economic and public utilities sectors like 

transportation, telecommunications, oil and gas, water, and electricity under the 

belief that such actions are needed for launching social and economic growth of 

society. Their state ownership and operation was seen as key in achieving economic 

and social policies (Wolfgang, 1954).  

In addition, developing countries use similar ideas to draw up policies under the 

developmental state as a basis for state intervention in the economic activities for the 

purpose of pursuing industrialisation. That action was considered necessary because 

without state intervention there would be no meaningful economic development 

(Kurihara, 1959). The state was seen as crucial agent in stimulating economic and 

social growth and progress (White, 1984).  

a. The Keynesian Economic Theory and How its Policies were Practiced and 

Applied in the Electricity Sector 

 

Keynes’s theory influenced policies of electricity regulation. In the past, the 

electricity sectors of many developed and developing countries were under state 

ownership and operation (Nikolaou, 2009). This was done on the basis of social, 

economic and political reasons (Yi-Chong, 2005). In the quest to provide electricity 

as a social service and for economic and industrial planning, the electricity sectors of 

many countries were owned and operated by the state. State enterprises and public 

corporations were established to own, operate and produce electricity goods and 

services. These corporations owned and operated the electricity sector and all its 

value chain.  The key argument for applying the Keynesian economic theory and 

policies was hinged on the monopoly features of the electricity industry. Ogus (1994) 

pointed this out when he noted that the justification for state ownership of public 

utilities was because of their natural monopoly, externalities, distributional goals and 

ideology. He stated that their ownership is a good way of managing natural 

monopoly features. The monopoly argument is that it was cheaper to produce such 

services by one big large company than several or more companies. 
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Therefore, Berge and Tschirchart (2008) state the economic argument that state 

ownership was necessary so that one firm can produce all electricity goods and 

services which was better and more economical than multiple firms duplicating same 

activity. They noted that the best way to ensure its smooth operation in public 

interest was for government to take and own control of all its segments. Hence, 

government rather than private individuals were encouraged to take its ownership 

and control. The social argument was because electricity was seen as a human right 

and a public good which every government is expected to provide for its citizens 

(Waqir, 2005). State intervention through direct ownership and operation of the 

sector was also meant to achieve political objectives of industrialisation.  

This consideration enabled governments to take over the business of electricity so 

that their countries can become industrialised (Leslie, 1979). Yi-chong (2005) 

asserted that electricity business is capital intensive requiring huge sunk in capital 

and takes time for such businesses to start making profits. He noted that private 

individuals were then considered as incapable of providing the capital to invest in the 

sector because typical rate of return for investment in electricity business take years. 

These above reasons were the basis for applying the Keynesian policies in the 

electricity sector.  

b. The Failure of the Keynesian Policies  

The evidence from both developed and developing countries showed how Keynesian 

policies of electricity regulation suffered failure due to poor performance, 

inefficiency and budget deficits of the government owned electricity companies 

(Kwoka, 1997).  There was lack of growth due to monopoly exerted by them 

(Vickers et al., 1991). The policies proved problematic due to the risen cases of 

inflation. The state was seen as part of the problem rather than the solution (Jackson 

and Price, 1994). In the case of advanced countries like Britain Vickers et al. (1991) 

observed that there was evidence that the state owned electricity companies 

performed poorly due to lack of productivity, monopoly, excessive tariff and budget 

deficits. This created an ideational change for a policy shift in the sector (Heffernan, 

2005). The policies were therefore blamed for the economic woes of the sector and 

calls for its restructuring became frequent. This therefore led to the adoption of 

neoliberal market-oriented ideas and policies of electricity regulation.  
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3.4 Economic Theory of Neoliberalism and its Influence on Policies of 

Electricity Regulation   

 

Electricity regulation under neoliberalism consists of the third and fourth phase in 

regulating the sector. These phases involved the evolution and use of market-based 

ideas and their modification through state intervention and re-regulation to address 

market failure. In analysing the evolution of the use of free market-oriented ideas in 

electricity regulation, connection is made to the economic theory of neoliberalism. In 

that regard, its origin, features, theoretical and philosophical basis and its free market 

policies are examined.  

a. Definition of Neoliberalism 

 

Neoliberalism has become a highly contested term describing a sort of market 

fundamentalism. The definition given by Harvey (2005:2) aptly describes 

neoliberalism:  

A theory of political economic practices that proposes that 

human well-being can best be advanced by liberating 

individual entrepreneurial freedoms and skills within an 

institutional framework characterised by strong private 

property rights, free market, and free trade. 

In similar vein, Whyte and Wiegratz (2016:4) defined it as: 

A set of policies that seek the creation of fully fledged market 

societies across the globe. As part of this aim, these policies 

encourage the marketization of all social relations, a general 

empowerment of capital in the form of large private 

corporations, and the corresponding restructuring of peoples’ 

subjectivities, relationships and everyday practices.  

The above definitions indicate that neoliberalism is an ideology and a policy that 

believes in the freedom of the individual and the supremacy of markets. Its purpose 

is to; ‘eliminate bureaucratic red tape, increase efficiency, and productivity, improve 

quality and reduce cost, both directly and indirectly to the consumer through cheaper 
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commodities and services and indirectly through reduction of the tax burden’ 

(Harvey, 2005:65). 
  

To achieve its objectives ‘the neoliberal state…persistently seek out reorganisation 

and new institutional arrangements that improve the competitive practices as an 

entity vis-à-vis other states in the global markets’ (Harvey, 2005:65). 
 
 

According to Whyte and Wiegratz (2016:22) the aim of the theory and its policy is:  

To promote a model of economic growth…based upon: the 

removal of capital controls; supply-side economic policies 

(including tax reductions for the rich and for corporations); 

national economic policies fixated on wage and inflation 

control; the removal of collective rights for workers; the 

concentration of power in large corporations; and the 

privatisation of public services.  

In the views of Dumenil and Levy (2005), neoliberalism means the ideology that 

believes in the supremacy of the market against state intervention.   

b. The Origin of Neoliberalism 

 

Neoliberal ideas were considered to have originated from the political thought of 

liberalism (Thorsen, 2010).  Liberalism is a core tenet of democratic ideals and at the 

heart of this tenet is the freedom of the individual. Ryan (1993) noted this when he 

said that liberalism is a conception which expresses four elements of the relationship 

between man and his society; individualism, egalitarianism, universalism, and 

meliorism. By individualistic he means the supremacy of the individual against the 

idea of any form of social control or collectivism.  

Thorsen (2010) contends that liberalism is subdivided into classical liberalism, 

modern liberalism, and neoliberalism. However, Freeden (2015) classified it into 

three to include classical liberalism, social liberalism, and neoliberalism.
 
 The 

classical liberals are those who believe in individual liberty and democratic tenets 

like rule of law and independence and place restriction and limits on what states are 

entitled to do to their citizens. Freeden (ib.) made reference to the works of John 

Locke on human rights and that of John Stuart Mill on liberty and freedom against 
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the unlimited State. The social liberals are those who push for the development of the 

individual and his wellbeing and it is from these groups that the welfare state 

arguments emerged. The neoliberals come from the branch of liberalism with their 

emphasis on competitive markets, individual liberty and unrestricted human activity. 

It is from this angle that liberalism gave birth to neoliberalism in its ideological form 

due to its emphasis on freedom of individual entrepreneurial-ship and free markets in 

capitalist society (ib.).  

Nozick (1974) however sees the libertarians as falling into two classes; the natural-

rights libertarians and the empirical libertarians. The natural-right libertarians are 

those who argued for minimal state intervention on moral and ethical grounds and 

advised that the state should not serve any economic role. In this wise, neoliberalism 

emerged as a branch of liberalism with a focus on the practice of economic policy 

build on free market principles and minimal state intervention. Therefore, Hall 

(2015) traced it to classical liberal economics and political theory that came about 

due to the growth of the commercial consumer society in Britain in the 18
th

 Century. 

This was a period known for growth in trade and commerce across continents and the 

rise of the idea that men have the rights and freedom to acquire and dispose their 

property as they wish. This argument coincided with the economic thinking of Adam 

Smith who contended that there is a balanced process and logic in free markets. 

Smith (1801) noted that a free market devoid of any form of intervention creates 

efficiency, eliminates monopolies, abolishes class divisions, ensures a competitive 

exchange environment and makes everyone better off. 

According to Clarke (2005) neoliberalism came from ideas propagated by Adam 

Smith
 
and Milton Friedman. Smith’s views on freedom of exchange and opposition 

to the ‘parasitic mercantile state’, as well as his views on expansion of the market 

through specialisation and division of labour helped shape neoliberal ideology (ib., 

58). Friedman’s views on the freedom of contracts and its mutual benefits were the 

foundation for neoliberalism. Clarke (ib.) also asserted that neoliberalism resurfaces 

as part of the principles of liberal political economy of the 19th Century which were 

meant to cure the crisis of the Keynesian state. 
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The above notwithstanding, the first reference to the usage of the word 

‘neoliberalism’ was made by Gide (1898:490) when he was criticising the economic 

work of Pantaleoni on cooperation:  

Its argument is that co-operation has not enriched economic 

science with any fresh principle whatever, and that, in practice, 

it can add nothing to what we get by way of natural result from 

the free play of competition.  

He observed that those views fall within the neoliberal school of thought which 

Pantaleoni ascribed to.  

Consequently, the neoliberal ideology evolved continuously in later years and was 

expanded by scholars in their write ups and symposiums. Mirowski and Plehwe 

(2009) stated this when they said in 1938 Rustow, Ropke and Lippmann echoed the 

call for free neoliberal market ideals and competition policies under state direction 

and influence. This in essence is the economic arguments for an economic policy that 

requires government presence under the idea of neoliberal state intervention. But 

these views clashed with the hard stance propagated by other neoliberal scholars like 

Mises who advocated for economic liberty and free markets without state 

intervention (Mises, 2009).  This view found favour with the neo-liberals from the 

Mont Pelerin Society. Its members like Friedman, Hayek, Mises, Stigler, Popper, etc 

advanced the economic argument on freedom of the individual and his economic 

liberties, free market principles and the rejection of state intervention in economic 

governance and gained increasing political influence especially since the 1980s. 

c. The Mont Pelerin Society and the Birth of Neoliberal Policy 
 

The rise and spread of neoliberal ideology and its eventual adoption as an economic 

policy of electricity regulation by the state is attributed to Hayek and Friedman (Lee 

and Usman, 2018) These intellectuals came from the Mont Pelerine Society and 

spread the economic argument that civilisation was in danger due to the arbitrary 

power of the state and its encroachment on human virtues of freedom and dignity. 

They argued that the expansionist role of government, state welfare and trade unions 

is dangerous because it constrain business organisations (Mont Pelerine Society, 

2018). They advocated the need for personal freedom, free market principles, right to 

private market and competitiveness. 
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These ideas were professed in various books and publications by its two leading 

members, Hayek and Friedman. Their core arguments were centred on the need for 

economic policies that should favour free markets, competition law and non-state 

intervention. For instance, Hayek (2012) criticised Keynesian policies and its form of 

state intervention and planning by submitting that liberty, individual economic 

freedom and property rights are core tenets of a liberal society and state intervention 

destroys that. While drawing on the concept of individual freedom, economic and 

social justice, Hayek argued that individuals possessed inert knowledge and ideas 

which benefit the society and the market and therefore the state should not direct 

economic activities because that will curtail innovativeness and ideas that are useful 

for its members. Hayek (1976) also argued that the state has no business interfering 

in market affairs because doing so will distort its order and infringe on the personal 

freedom of the individual which may eventually translate into anarchy. Friedman 

(1962) agreed with Hayek on the free market system and open competition. He 

criticised government intervention because it infringes on individual economic 

freedom and may lead to tyranny and dictatorship. Consequently, these ideas were 

adopted by politicians and were used to draw up the policies for the privatisation of 

the electricity sector (Lee and Usman, 2018). 

d. The Global Spread of Neoliberalism  

 

The spread of neoliberal policies in both national and foreign jurisdictions were done 

by politicians and international lending institutions and they found their ways into 

the energy and electricity sectors across the world.  At the national levels, 

governments of advanced countries adopted them as part of their policies for 

regulating electricity sectors which performed poorly as seen in Britain under the 

conservative government of Thatcher where she used privatisation as core tenets of 

her economic policies under the political ideology of the Conservative New Right 

(Heffernan, 2005). At the international level, the ideas were introduced by 

international institutions like the World Bank (WB) and International Monetary Fund 

(IMF) through imposition of conditionality for countries that approached them for 

loans (World Bank, 2003; Williams and Ghanadan, 2006). This was criticised and 

interpreted as a geopolitical strategy to dominate the economy of the developing 

world by arguing in favour of market forces and opening up their economies to 
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foreign trade and investment (Hall, 2011; Waquar, 2005). Those neoliberal ideas 

were propagated and implemented through Structural Adjustment Programmes 

(SAP) and support for liberal economic policies and democracy. In the case of the 

energy sectors, the multilateral institutions entrenched the ideas in the 1990’s in 

conjunction with neoliberal economists and investors who ‘forced’  developing 

countries to embrace neoliberal prescriptions as a condition for investment for their 

‘badly needed’ energy sectors (Yi-chong, 2005:649). Developing countries were 

pushed into accepting model templates built upon prescriptive neoliberal ideas in 

their electricity sectors. These prescriptions include among other things removal of 

government control of the electricity sector, privatisation of state-owned enterprises 

and opening up such markets to full competition (Newbery, 1997).  

In developing and transition countries, neoliberal privatisation ideas were used as a 

strategy to advance market reforms by international lending institutions under the 

Washington Consensus - a policy framework spearheaded by IMF and the WB (The 

World Bank, 2004). Harvey (2005:29) noted that these institutions ‘became the 

centre for the propagation and enforcement of ‘free market fundamentalism’ and 

neoliberal orthodoxy. In return for debt rescheduling, indebted countries were 

required to implement institutional reforms, such as cuts in welfare expenditures, 

flexible labour market laws, and privatisation.’ 

Therefore, developing countries were asked to embrace the reforms as part of 

globalisation. But the evidence and outcome showed that neoliberal globalization 

proved unsustainable and impracticable in some of these developing countries. 

According to Stiglitz (2002) globalisation failed to achieve its objectives and that the 

problem is not the idea of globalisation itself but how it was managed. He attributed 

this to politics where developed states design and set rules that support their vested 

interest ignoring to make rules that take into cognisance the interest and 

circumstances in other countries. Although IMF (2008), as advocates of neoliberal 

reforms, later agreed that there are differences in political and economic systems 

between countries and the way they implement reforms, they see the problem not as 

the fault of globalisation itself but the way states and government implement those 

policies. 
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But from a critical perspective, the neoliberal argument about globalisation and what 

role the state should play is weak and has limits. The neoliberal contention is that its 

idea and policy is perfect and it only fails when not properly implemented. In this 

regard, the blame is shifted to the state, policy-makers and implementers. That is 

why the IMF argued that states have failed to spread the gains globalisation 

(Dawson, 2003). But this seems to be at variance with empirical evidence and 

economic realities in many countries. Key reasons for this are that African countries 

have different set of political, economic and social circumstances and the idea that 

the neoliberal policy of privatisation is the best solution to improve electricity sectors 

is weak because of dissimilarities and limit to legal transplantation of the policies. 

This can be seen from the results of their implementation in India, China, Chile, 

California, and New Zealand (Faruqui et al., 2001, Joskow, 2001 and Waquar 2010). 

However, notwithstanding the limit of legal transplantation of neoliberal reforms in 

the electricity sector, it was still believed that its market-oriented ideas are the best 

for the sector. The realities and evidence from their implementation indicate that this 

argument is contestable. For instance, one of the central arguments was that 

electricity sectors are the same all over the world and as such one template can be 

applied and used anywhere. The template was crafted by economists from the WB 

and based on the British experiences (Yi-chong, 2005). Its proponents argued that the 

sector has same features all over the world in its technical, physical and operational 

characteristics (Hunt, 2002).  

But this argument is unrealistic in view of the economic, political, social and cultural 

differences between countries. Kelly (2003) asserted that the assumption that one 

template works everywhere and can create the perfect outcome shows that the 

neoliberals do not live in the real world. 

Also, the argument that developing countries should privatise in line with this global 

template later show that it was meant to enable the spread of global capitalism and 

private wealth accumulation. Waquar (2010) noted that free market is part of the 

neoliberal agenda of private capital which was hidden under the guise of promoting 

power projects but the main motive is to promote global capitalist aims by using 

foreign capital to access and exploit the resources of countries. 
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e. The Economic argument for Electricity Governance under Neoliberalism   

 

The neoliberal theory influenced the way the electricity sector is designed and 

regulated. In the first place, its theory and policies put faith and trust in free markets 

with the aim of reducing government’s role. Reducing such role is an important 

element of neoliberalism because state regulation was perceived as a threat to the 

society and market process. Therefore, state intervention for whatever reasons was 

considered as capable of leading to inefficiency. On this, Waquar (2005: 59) added 

that ‘State ownership of the electricity sector is seen as support to inefficiency’. 

Neoliberal policies were also expected to transform inefficient markets under state 

ownership into competitive free markets (Theodore, et al., 2011). Hess (2011: 1057) 

noted that ‘neoliberalism involves changes in ideology, policies, organisations, and 

practices that favour the expansion of markets and the weakening of public 

ownership and government regulation’.  Privatisation would eradicate the 

inefficiency and improve the sector’s overall performance (Nepal and Jamasb, 2012).  

The economic inefficiencies in the sector were seen as caused by the publicly owned 

companies and state regulation and those private actors would perform better in 

managing the sector. Private owners were seen as good managers who have the 

resources to invest and also run the sector efficiently and enhance its competition 

(Newbery, 1997). As noted by Kessides (2004) and Joskow (2006) private owners 

have the potential to create competition and efficiency when pursuing profit and in 

doing so they ensure they provide the needed investment for the sector. Therefore, 

they noted that free markets would yield beneficial results and would revive the 

sector and make it competitive while at the same time free it from the bondage of 

state ownership that was characterised by mismanagement, poor performance, 

inefficiency and lack of investment due to a monopolistic market structure and a lack 

of resources.  

f. Privatization and Competition as Free Market Policies  

 

Privatisation was used as a vehicle for implementing neoliberal ideas and policies for 

electricity regulation. The policy became popular in the 1970s and 1980s in Britain 

with the sale of shares and assets in its nationalised industries (Bel, 2006).
 
It then 

became the preferred economic policy in many due to the rise of neoliberalism 
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(Wills, 2008). This was followed by the crisis and fall of communism in Eastern 

Europe which led to the reformulation of the economic structure of the state and the 

rise of privatisation of state owned companies (Jackson and Price, 1994).   

By privatisation, I adopt the simple definition given by Hargrave (2019: 1) who 

described it as ‘the process by which a piece of property or business goes from being 

government owned to being privately owned.’ On the other hand, I interpret post-

privatisation to mean market situation and outcome years after government has 

privatised and divested the ownership and operation of the sector.   

As a policy, privatisation is seen as ‘part of the political ambition to roll back the 

scope of the state’ (Beesley, 1997: 42). It displaced the Keynesian policy of state 

intervention in the management of the public sectors and became the ideal economic 

policy embraced by advanced countries.   

The neoliberals argue that a free market built on the neoliberal prescriptions leads to 

competition. However, the outcome of its implementations in many countries and in 

Nigeria shows that it results in monopolistic and oligopolistic markets and the birth 

of other anticompetitive practices by the private sector and therefore regulation and 

antitrust law are needed to address the issues.
18

  As Barry (1991: 233) noted there is 

no perfect competition in the market because ‘there are industries in which certain 

producers, through the control of vital resources, can reduce output and raise price so 

as to secure monopoly’. The results from the privatised electricity markets in Britain 

and Nigeria attest to this argument because after privatisation the markets became 

dominated by few producers and the formation of monopolistic and oligopolistic 

situations.
19

   

Another argument in favour of neoliberal privatisation was that it would ensure 

affordability and availability of cheaper electricity for consumers. However, the 

experiences show that only for large electricity consumers prices dropped while for 

all others prices go up after privatisation and later open doors for the exploitation of 

consumers and profit accumulation by the private sector at the expense of 

consumers’ welfare.
20

 The policies also emphasized the need for independent 

                                                           
18

 See the British experience with oligopolistic markets discussed in Chapter 3 item 3.6 (a) and the 

monopoly structure in Nigeria in Chapter 7 item 7.2 (a).  
19

 See Chapter 3 item 3.6.   
20

 Chapter 3 item 3.6 (a). 
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regulators for the sector which would serve as a shield from government and industry 

capture. But the outcome in practice reveals that regulators become captured by 

government and industry interests.
21

 Corruption and corrupt activities also increase 

with privatisation and therefore regulation and market intervention become necessary 

to address market failure.
22

  

Privatisation of the electricity sector displaced the dominant and direct role of the 

state in ownership and regulation. However, in practice state intervention increased 

significantly due to market failures. SSR had to be carved out to regulate the sector 

post-privatisation. The evidence from the practice in Britain showed that the 

Thatcher government had to set up institutions and agencies after privatisation as 

market where not left to compete on their own (Tickel and Peck, 2003). Hence, this 

form of practice evidences adoption of SSR to complement particular sets of 

policies championed by neoliberalism for the electricity sector. The reason for this 

was because not all of the neoliberal philosophies were practically implementable in 

the sector due to its peculiarities in line with the difference between neoliberal 

theory and neoliberal practice.  

Consequently, privatisation did not diminish the role of the state and in practice this 

led to more rules and intervention to ensure market stability and prohibition of 

anticompetitive conducts. It is in that regard that Braithwaite (2009) noted that a state 

of regulatory capitalism is created due to the proliferation of regulation and 

regulatory bodies. Therefore, privatisation does not do away with the state because 

we are now in the age of regulation explosion at every level.  This is the regulatory 

state which has now transformed into regulatory capitalism. Vogel (1998: 3) already 

observed that privatisation is nothing but reregulation in practice with ‘freer markets’ 

resulting in ‘more rules’ because ‘governments of the advanced industrial countries 

have reorganised their control of private sector behaviour, but not substantially 

reduced the level of regulation’.  

Tickell and Peck (ib., 163) also noted that: 

The practice of neoliberalism has little to do with laissez-faire 

deregulation—letting markets do their work, ‘underseen’ by an 
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 Chapter 5 item 5.4 (a) – (c). 
22

 Chapter 5 item 5.3. 
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absentee state—but instead is associated with the extensive 

deconstruction and reconstruction of institutions, often in the 

name of or in the image of ‘markets’. Thatcher-era 

privatisations in Great Britain, for example, did not result in 

the simple displacement of state-owned or government-

controlled operations with freely functioning markets—say for 

energy, telecommunications or transport—but a tangled web 

of state-regulated oligopolies, profit-orientated enclaves and 

pseudo markets. 

Consequently, the rise of the regulatory state and regulatory capitalism under 

neoliberalism shows the limitation of its initial conception and theoretical argument 

of a free unregulated market.  

3.5  How Advanced Countries Practice Electricity Regulation under 

Neoliberalism   

 

The current existing market arrangement and practice of electricity regulation under 

neoliberalism in many advanced countries is through the use of SSR and antitrust 

law. This was because the neoliberal ideas could not work as expected in practice 

and the option was to enact and allow the continuous use of SSR while keeping a 

very strong pro-market philosophy based on the idea of a highly competitive market 

driven by private actors’ self-interests. The use of SSR signifies a continued but 

fundamentally transformed important role for state intervention and regulation in 

electricity governance under neoliberalism. This was described as the fourth phase of 

electricity governance that shows the need for market intervention (Bhattacharyya, 

2011). This practice in advanced countries was also hinged on security of supply 

reasons, failures of free market principles, sustainability, climate change and clean 

energy concerns and the realisation of the risk involved in leaving the sector in the 

hands of private actors (Hunt, 2002; Bhattacharyya 2011; Lee and Usman, 2018). 

However, the use of SSR has not translated into creating a perfect electricity market 

and continues to give mixed results in advanced countries. Therefore, there are still 

outstanding problematic issues created under SSR practice.
23
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 See Chapter 3 item 3.6 (a) – (b). 
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a. Electricity Regulation Using SSR 

In advanced countries, the electricity sector is now regulated using SSR and antitrust 

law.  In doing so, the structure, ownership, functions and regulation of the sector is 

done in line with most of the neoliberal assumptions and expectations but with state 

and regulatory involvement and intervention while taking into account the unique 

peculiarities of the sector. Therefore, in analysing SSR, I adopt the definition by 

Koumpli (2007: 172) who defined it as rules ‘designed to apply to…unique area 

taking account of its particular technical and economic characteristics and defining a 

narrow range of the acceptable conduct of the operators involved.’
24

 

The use of SSR was in line of with the six elements of unbundling and competition 

argument as noted by Thomas (2005).
25

 However, the identifiable practices are as 

follows:  

i. Independent Regulators, Better Regulation Practices and Avoidance of 

Regulatory Capture  

Independent regulators are at the heart of the debate and argument for electricity 

regulation under neoliberalism. The model is the preferred option by neoliberalism in 

line with arguments against regulatory capture. The logic is to counter political 

interventions and prevent government, consumer and industry capture. The model 

however differs from the original neoliberal theoretical argument and assumption 

which preferred no regulation at all. The assumption was that regulation and 

intervention are unhealthy and should be avoided because of the fear of tyranny and 

totalitarianism or misuse by third parties. Government was seen as a bad regulator 

(Stigler, 1971). But the neoliberal practice under SSR is that regulators are put in 

place in post-privatised markets to serve as proxy for competition and for public 

interest protection. This practice would allow the regulator to make purely economic, 

non-political decisions (Dow, 2003). The wisdom is to insulate and shield the 

regulator from political intervention and capture and prevent consumer exploitation 

by private actors. Cambini and Franzi (2013: 180) explain:  

                                                           
24

 The definition captures the unique attributes of the electricity sector that requires a regulator that 

has the technical and economic competence to oversee market activities in the interest of market 

players and consumers.  
25

 This include privatisation, unbundling of networks, creating wholesale market, retail competition 

for consumer choice, separation of generation from supply and adopting regulator and incentive 

regulation for monopoly activities. 
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The rationale behind the creation of an independent regulator 

lies in the attempt to insulate regulators from political 

interference aimed at influencing regulated firms’ investment, 

employment decisions or price settings processes.  

1. The Concept of Independence of Independent Regulatory Agencies 

(IRA) 

 

The use of Independent Regulatory Agencies (IRA) is considered the most effective 

way of regulating privatised utility sectors (Brown et al., 2006). By definition, IRA 

are ‘governmental entities that (a) posses and exercise some grant of specialised 

public authority separate from that of other institutions but (b) are neither directly 

elected by the people, nor directly managed by elected officials’ (Mark and Sweet, 

2002:2). Andres et al., (2007:9) also defined IRA as ‘public bodies that are part of 

the public administration – and as such in charge of the delivery of public services – 

and as instruments to implement regulatory policies.’ These IRA’s are expected to 

take decision independently without outside interference either from the industry 

they regulate or from the government. The justification for setting up of IRA and 

making them independent and autonomous is to solve market and government 

failures (by avoiding regulatory capture from the regulated industry and avoiding 

political interference motivated by short-term political opportunistic behaviour 

instead of long-term strategic decisions), create competitive market in former state 

monopolised entities as well as the need to ensure the credibility of utilities 

liberalisation and their regulation (Majone, 1996; Breyer, 1998; Larsen et al., 2006). 

 

2. Definition of Independence 

 

As the name suggests, IRA are expected to be independent in the discharge of their 

responsibilities. The requirement for independence of regulators is part of the 

recommendations of the European Union (EU).
26

  

 

                                                           
26

 Article 20 (3) of the EU Directives 96/92/EEC on liberalisation of European electricity markets and 

Article 23 (1) of EU Directive 2003/54/EC on electricity that require member states to establish 

National Regulatory Authorities that are independent from governments. 
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As a concept, some scholars observed that ‘independence’ is difficult to 

conceptualise and operationalise (Gilardi and Maggeti, 2010). This is because the 

concept means different thing to many people (Biancuili et al., 2013). Peters and 

Bouckaert (2004) also noted that the concept of independence is of dynamic and 

subjective nature. Therefore, the concept has diverse meaning and understanding 

amongst scholars and cannot be tied to one single definition. However, there is in 

particular an important distinction to be made between neoliberal and more 

Keynesian and state-interventionist justifications for IRAs.
27

 

 

Consequently, analysis of the different definitions of the concept of independence by 

scholars will reveal different variations and divergence as to what constitutes 

independence and its essential elements. For instance, while some authors defined 

independence by focusing on the relationship between the government and the 

regulator (reflecting the neoliberal focuses on ‘apolitical’, predictable economic 

regulators); others incorporate the relationship to include the industry, the public and 

other interest groups. The definitions also emphasised issues like autonomy, 

accountability, transparency and funding as essential elements and cornerstone of 

independence of regulators (incorporating lessons from the literature on capture-

proof regulation and regulators). 

 

The above notwithstanding, Pinney (1942:47), while defining the concept of 

‘independence’ of administrative agencies observed that: 

Independence means the power to act within a defined area of 

responsibility; it means freedom from short-term political 

interventions; it means uninterrupted concentration on the 

problems of the industrial area within the agency’s 

jurisdiction; It is the freedom to give full play to the 

development of expert knowledge and its application to the 

effectuation of public policy in a well defined field activity. 

The above definition by Pinney can be interpreted as narrowing down the concept of 

independence to the powers of the regulator, its expertise and its application in the 

industry it regulates which should be free from political intervention. He however 

                                                           
27

 See subsequent discussion on this in this chapter on the Keynesian and neoliberal systems of 

electricity regulation using independent regulator. 
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ignored to add the relationship between the regulator and the industry in his 

definition of independence. 

 

But Mitnick (1980:69), while quoting Fesler, said independence of utility regulator 

means ‘independence of control by the governor, and the legislator, independence of 

control by utility companies, and independence in the sense of integrity and 

impartiality.’ Mitnick however fails to add the consumer or the public in his 

definition of independence.  

 

On the other hand, Smith (1997:1) defined independence of utility regulators to mean 

‘an arm’s length relationship with regulated firms, consumers, and other private 

interests. An arm’s length relationship with political authorities. The attribute of 

organisational autonomy.’ 

 

The above definition by Smith encapsulates the elements of independence of 

regulators by incorporating the government, the industry and consumers. He even 

added organisational autonomy as element of independence.  However, while 

explaining Smith’s definition, Jamison (2012:3) noted that the concept of 

independence from the perspective of regulatory independence of the utility regulator 

means the separate relationship it has with operators, consumers and political 

authorities. He therefore said ‘independence generally means the regulator and the 

regulatory institution have arm’s-length relationships with the operator(s), 

consumers, private interest, and political authorities (ib. 3).’ 

 

In similar context, Badran (2016: 67) defines independence by saying ‘independence 

means legal or formal independence of the regulator in its structure and 

organisation’. Akbar (2012:13) also noted that independence means freedom of the 

regulator to take decisions without hindrance where he said it means ‘the ability to 

make decisions without undue influence from the government and the industry or 

other interest groups.’ 

 

Lastly, Hanretty et al., (2012:26), while defining independence observed that: 

A regulator is de facto independent to the degree that the 

regulator takes day-to-day decisions without receiving and 
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acting on the basis of instructions, threats, or other inducement 

from politicians or market players, or the anticipation thereof; 

or considering whether the interest of those politicians or 

particular market players would be harmed by particular 

choices about those decision. A regulator is de jure 

independent to the degree that the legislation or statute 

governing the regulator works as to make instructions, threats, 

or other inducements impossible. 

 

The above definition by Hanretty et al., seems to contain most of the essential 

elements of the concept of independence and highlight most of the issues identified 

by several authors as to what the concept means. The definition may also be 

interpreted as highlighting and stating how a strong regulator should be within and in 

post-neoliberal settings by acting and regulating the industry impartially without the 

fear of the threat or inducement from the government and the industry. Hence, this 

thesis agrees to adopt the definition of independent regulator proposed by Hanretty et 

al., because of these reasons.  

 

3. Classification of Independence 

 

Scholars also noted that independence can be classified into two: formal and de facto 

independence. Badran (ib.:23) submitted that ‘formal independence...refers to the 

determinants of regulatory independence as stated in the legal mandate of the 

regulatory agency.’ He re-echoed the view of Gilardi and Johannsen by stating that 

formal independence can be assessed by looking at the head of the regulatory 

agency, status of its members, its management board, its relationship with 

government and the parliament, its relationship with the regulated industry, its 

financial and organisational autonomy and regulatory competence. On the other 

hand, de-factor independence means the ways in which the formal independence of 

the regulator is translated into independent actions in practice. 
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Ennser-Jedenastik (2010) also noted that independence can be divided into two; 

formal and de facto independence. He explained by saying: 

Independence comes in two forms, de jure (i,e legal or formal) 

and de facto (i.e actual). Whereas de facto independence refers 

to the self determination of agencies, preferences, and their 

autonomy throughout the use of regulatory competencies (p. 

509). 

He further submitted: 

Formal or legal independence means the agencies are in some 

form institutionally placed outside the bureaucratic chain of 

command and not bound to follow directives for 

government...legal independence has been measured by 

examining laws and agency statutes with the goal of 

aggregating information on the rules for appointments and 

dismissal of senior agency officials, accountability 

requirement autonomy over budget and staff, and the extent to 

which an agency shares its regulatory powers with other  

bodies (ib.). 

Hanretty et al., (ib.) also classify regulatory independence into two; independence 

according to the law (de jure) and independence according to practice (de facto). 

They also distinguish independence which the regulator has from government and 

political institutions and independence from market or industry participants.  

 

4. Yardstick and Essential Ingredients for Measuring Independence 

 

Scholars have extensively discussed the essential elements and yardstick for 

measuring independence. Stern and Holder (1999) argued that two variables can be 

used to determine independence by assessing the formal and informal aspects of 

regulation. The formal aspect includes the institutional design of the regulator and its 

stated roles and objectives, its autonomy and accountability. Informal variable 

however includes assessing the process and practices of the regulator on the 

transparency and predictability of its rules and policies. Gilardi (2002) however 

observed that the yardstick for measuring formal independence can be done using 

five indexes which include the status of the head of the regulator, the status of its 
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management staff and board members, the nature of its relationship between the 

government and legislature, the extent of its financial independence and 

organisational autonomy and its regulatory competencies. 

 

On the other hand, Johannsen (2003) noted that formal independence of a regulator 

can be assessed by using four variables which include independence of the regulator 

from government, independence from the industry and other stakeholders, 

independence in its decision making power and its organisational autonomy. 

 

Gilardi (2005) further submitted that independence of the regulator can be evaluated 

on the quality of its regulations, its adherence to standards of accountability and 

market performance. But Gutierrez (2003), while discussing independence of 

telecom regulators, observed that independence can be assessed using three aspects 

which include the scope and legal mandate of the regulator under the law that creates 

it, the separation of responsibility between the regulator and service provider and the 

characteristics of the regulator in terms of its autonomy, accountability, clarity of its 

roles and transparency. Its autonomy includes its finances and budget and security of 

tenure of its commissioners. Accountability consists of its power to adjudicate 

between government and industry operators. Clarity of its roles includes power of the 

agency to enforce its rules on the industry including tariff setting and fines for 

violations. Lastly, transparency includes its rules and consultative process for tariff 

setting and policies.  

 

Quintyn and Taylor (2002) also observed that there are four dimensions to 

independence. These include regulatory independence (autonomy to make rules and 

take decisions), supervisory independence (ability to supervise the industry, take 

sanction or revoke licenses), budgetary independence (in terms of staffing, salary and 

use of finances) and institutional independence that makes the regulator separate 

from the executive or legislative branches of government.  

 

Similarly, other scholars emphasised the independence of the regulator in terms of its 

integrity and impartiality in its decision making process. Integrity relates to the 

transparency of the regulator’s rules and policies. Impartiality relates to its decision 

making process. This was further explained by Eberhad (2007) where he observed 
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that independence decision making of the regulator consists of three elements; legal 

protection and security of tenure of its commissioners, institutional and managerial 

independence and financial independence. He submitted: 

Decision making independence rests on three pillars. First, 

there has to be legal protection whereby commissioners may 

not be dismissed without due cause. Second, there should be 

institutional and managerial independence: i.e the regulators 

should be based outside the Ministry and should have full 

control over the appointment and management of their staff. 

Third, there should be financial independence: i.e there should 

be earmarked, secure and adequate sources of funding to 

enable the regulator to fulfil its functions effectively (ib.: 3). 

On the other hand, Greve (2002:10) listed some factors that should be used to 

measure independence of the regulator. He listed issues like ministerial interference 

with policy and decision making of the regulator, personnel policies and financial 

and budgetary independence. He therefore asked: 

First, can the minister interfere and overrule the decisions 

made by the authority in specific cases? Secondly, can the 

minister makes strategic decisions regarding the regulation? 

Thirdly, does the same personnel policy and management rules 

apply as in the central administration in general? Fourthly, can 

the minister formulate policy independence of the regulatory 

authority? Fifthly, is the regulatory authority financed by 

government and parliament through the ordinary state budget? 

If no is the appropriate answer to these questions, the 

regulatory authority has a high degree of regulatory 

independence. 

Finally, Hanretty et al., (ib.) listed some items as yardstick for measuring the 

independence of a regulator. These include; 

1. political independence as enshrined in the law 

2. independence from ministerial interference and instructions 

3. independence of tenure of the regulator and its officers 

4. independence in its finances 

5. independence and exclusivity in making decision 
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6. Independence in the control of its budget and expenditures 

7. Independence of the regulator from holding political office 

8. Immunity from removal other than sickness or incapacity. 

 

Consequently, from the above discussions, it can be deduced that the scholarly 

analysis on the meaning and essential elements of independence of the regulator, 

both in law and in practice, can be distilled and summarised as follows: 

 

(I) Institutional, Organisational and Operational 

Autonomy from Government, the Industry and 

other Stakeholders 

 

The regulator should have organisational and operational autonomy for it to be 

independent. In essence this means institutional independence and autonomy in terms 

of its legal personality, its funding, its staff and operations. Autonomy was defined 

by Andres et al., (ib.: 20) as ‘the procedures, mechanisms, and instruments aimed at 

guaranteeing the independence of the agency from political authorities (political 

autonomy), the autonomous administration of its resources (managerial autonomy), 

and the regulation of the sector (regulatory autonomy).’ Political autonomy was also 

described by them to mean the level of independence the regulator has from 

government and political authorities in its decision making process, policy 

formulation, selection of its staff, their security tenure, renewability of term in office 

and non-interference from ministerial or executive branch of government. They also 

explained managerial autonomy as the freedom of the regulator to recruit its staff, 

discipline them and draw up and use its budget and finances. Regulatory autonomy 

however means the ‘agency’s regulatory powers. It includes characteristics such as 

the institution responsible for the regulation of the agency...the type of agency’s 

powers; the agency’s responsibilities regarding particular issues (tariffs, service 

quality, consumer complaints, companies investment plans, wholesale market, 

anticompetitive behaviour, technical standards; and the agency’s powers to enforce 

its decisions’ (ib.:24). 
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Therefore, autonomy consists of the independence of the regulators from 

government, both the executive and the legislature. Therefore, regulators should be 

free from government interference and pressure in performing their tasks. For them 

to do so, they should be free to take decisions without such being imposed on them 

by a minister. They should also be free to appoint their staff independent of the 

government and politicians. Their staff should have security of tenure without the 

fear of removal from office. The enabling law establishing the regulator should 

typically contain provisions on how the heads of the regulator can be appointed and 

their security of tenure without political or government interference (Stern, 1997; 

Majone, 1996). In addition, such heads of the regulator should not ordinarily be 

removed or dismissed by government officials unless in the event of gross 

misconduct or abuse of office (Johannsen, 2003). Also, the regulator should have 

operational independence to draw up its rules and policies without executive, 

ministerial or parliamentary interference and meddling.  

 

Furthermore, the regulator should be independent of market players and other 

stakeholders. They should avoid issues that would lead to their manipulation or 

capture by market players (Laffont and Tirole, 1993; Mitnick, 1980; Majone, 1996). 

However, on a critical note it can be observed that some of the discussions above fail 

to take into account the role of the regulator in ensuring that some important public 

policy goals are brought into consideration in its institutional and operational 

independence. These public policy issues include energy poverty, climate change and 

sustainable development in electricity governance. Hence, these are issues that 

should be observed and considered by the regulator beyond neoliberal system of 

electricity regulation.  

 

(II) Financial Independence 

This means that the regulator should also have financial and budgetary independence 

to perform its tasks. Its finance should be adequate enough to prevent it running to 

government or the parliament for budgetary requests. The regulator should also have 

stable sources of funding and control over its finances and resources (Pfeffer and 

Salancik, 1978; Larsen et al., 2006).  
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(III) Accountability and Transparency in Rules, Policies 

and Decisions  

Although the regulator is required to be independent of the government and the 

industry, it should however be accountable to the public and public interest. It was in 

that regard that Jamison (ib.: 4) observed that: 

Independence does not mean that the regulator answers to no 

one. An independent regulator is governed by laws, political 

realities, public sentiments, budgets, license provisions, and as 

such. Independence is not absolute because trade-offs exist 

between certain features of regulation, such as that between 

independence and accountability, between certainty and 

flexibility, and between long term goals and short term 

viability. This lack of absolute independence is generally 

considered desirable because it ensures that the regulator is not 

simply following a personal agenda. 

 

Therefore, independence comes with responsibility and rules should be put in place 

to ensure that the regulator is accountable and to limit the use of absolute discretion 

by the regulator (Johannsen, 2003). This would prevent the regulator from becoming 

too powerful or hijacked by private interest. In such situations, the regulator is 

expected to be accountable to the public either through parliamentary scrutiny or 

public disclosure of its work and policies. It is also expected that the regulator should 

be transparent in its decisions and rule making processes and should publicly 

disclose its actions in a timely and easily accessible fashion. In that case, the 

regulator is expected to have transparent rules and policies as well as to consult and 

involve all stakeholders in drawing of it rules and provide avenues where the public 

can access information about its activities and the industry. This process would 

ensure fairness and impartiality that can then be evaluated independently by 

academics and public interest groups (Ayres and Braithwaite, 1992)  

 

 

 

 

 



63 
 

 

(a) The Practice of Independent Regulation in Advanced Countries 

Consequently, the practice in advanced countries is to set up independent regulators 

to govern the electricity sector. For instance in Britain, the Office for Gas and 

Electricity Markets (Ofgem) was created as the independent regulator for gas and 

electricity. Ofgem was created under the Electricity Act of 1989.
28

 It regulates the 

industry in all its activities. This includes the powers to regulate gas and electricity 

tariffs in both the transmission and distribution markets. Ofgem is also empowered to 

develop a competitive market for the industry through ensuring competition in 

metering and connections.
29

  To ensure that the public is informed on its activities 

and operations the regulator is required to publish its activities through annual 

reports.  Ofgem is however not subject to the parliament but when required to do so it 

can submit its reports or appear to shed more lights on issues in the reports or its 

operations (Dow, 2001). This design fits into the neoliberal theory and practice of 

independent regulation. Independence of the regulator within the neoliberal theory 

and practice means independent from all organs of government including the 

parliament. The practice favours this model because they argue that regulators should 

not be subjected to politicisation or control by the parliament. Regulators are seen as 

masters of themselves and have the technical and professional competence to do their 

job in the public interest. Therefore they see any attempt in interfering in its work as 

counter-productive.
30

  

However, the weakness of this argument in practice is that absolute independence of 

the regulator can be counterproductive to the public interest especially where it is 

unaccountable to the parliament. As an unelected entity in the political space the 

regulator does not fear losing election and may therefore engage in biased actions 

that favour the industry resulting in strong capture. This lack of accountability has 

been one of the criticisms of the independent regulatory model of regulation in the 

sector as noted by Foote (1988:229) that ‘the critique of the organizational form of 
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 Section 1 of Electricity Act 1989. 
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 Section 3A (5) (a) of Electricity Act 1989. See also section 132(2) of the Energy Act of 2013 which 

requires Regulators to carry out their function in a way that will ensure the delivery of their policy 

outcomes. 
30

 See Chapter 3 item 3.2 (b). 
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independent agencies in the literature seems based on neutral principles of 

accountability and efficiency.’ 

The practice of delegating regulation to independent autonomous bodies was in line 

with what was described as agencification of regulation and power and authority for 

regulation to non-majoritarian institution under the regulatory state. These non-

majoritarian institutions have the professional and technical competence to regulate 

sectors in the public and private interest (Christensen and Par laegreid, 2004). But the 

evidence in practice shows that independent regulation hardly works perfectly well. 

Regulators are a creation of governments and they cannot run away from their 

intervention. The reasons for these are many including the power of appointment and 

removal of the staff of the regulator by government and funding and pressure to 

intervene in the public interest. Hence, the debate on the making the regulator 

independent works well in theory but is not a guarantee to work in practice as 

regulators ended up becoming captured. Therefore, the neoliberal argument for 

independent regulators in order to avoid government capture has limitation in 

practice.   

Regulators are also susceptible to industry capture due to their strong corporate 

interest or undue influence. For instance, the independence of Ofgem, especially 

from industry capture, is weak in view of recent practices and complaints by 

consumers suggesting capture. This is even though government capture is hardly 

noticeable because there is evidence to suggest that this risk is very low due to 

actions of the regulator in the past to prevent government from interfering in its 

functions. Ofgem tried to prevent government from interfering with its functions 

when in 2017 it was asked by the government to impose price caps in line with a 

Conservative government campaign pledge. It refused to do so stating that the 

request is political and it can only agree to a price cap when the parliament enacts 

legislation (Penrose, 2017). On the surface, this act can be interpreted as an assertion 

of the independence of the regulator to prevent government capture.  

However, there are instances where Ofgem can be seen as doing the biddings of the 

industry which suggest industry capture. There have been instances where it was 

seen as siding and showing sympathy to industry interests. For instance, it failed to 

prevent anticompetitive practices in the gas and electricity sectors and has defended 
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that market participants should be allowed to recover their operating cost (Gribben, 

2014). The lack of price caps and rising electricity prices continue to make 

consumers suffer due to exploitation by electricity companies and the inability of 

Ofgem to address that. Legislation was passed in 2018 on price cap regulation and 

started operating in January 2019.
31

 But other issues have not been addressed. This 

includes the oligopolistic nature and practice of big private energy companies in the 

sector and the lack of strong regulatory action to break their monopoly.  

There were also claims of lack of competition blamed on the oligopolistic influence 

of the six dominant energy firms (BBC Business, 2014).
 
 In 2014, Ofgem was warned 

by government to stand up and ‘shake up Britain’s uncompetitive gas and electricity 

markets…and curb the profits of the ‘’big six’’ energy companies’ (Wright, 2014). 

Moreover, ‘ministers have become increasingly concerned that the regulator, which 

is independent of Government, has become too close to the industry and has failed in 

its duty to consumers’ (ib.). These complaints were made against the regulator’s 

perceived closeness and bias towards the industry. Therefore, it is not surprising that 

there are now big six energy suppliers who dominate the energy markets in Britain 

and are engaging in market distortions while profiteering in the process. Ofgem failed 

to address the persistent high rise in energy prices that has seen major energy firms 

profiting from that practice at the expense of consumers (Citizen Advice, 2017). The 

inaction by Ofgem to prevent overcharging, profiteering and oligopolistic influence 

suggest evidence of industry capture. As noted in the subsequent part of this chapter, 

these anti-competitive practices are not stopped by Ofgem and the competition 

authority. The interpretation of their responses seems to favour the argument that 

energy companies need to recoup their investment in order to run and provide better 

services. In addition, the neoliberal competition law argument is always to shift the 

blame on consumers for not searching or switching electricity providers often enough 

for better deals.  

Hence, the dominant firms are powerful to the extent that there is evidence that they 

convinced Ofgem to hide data which shows the difference between what they charge 

consumers and what they earn in the process (Spottiswoode, 2016). This act can be 

seen as bias towards the industry. This is because the hiding and non-publication of 
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that data by the regulator serves the interest of the industry and not the consumers. 

Such acts can be interpreted as capture because regulatory inaction can signify 

evidence of capture (Caprio, 2013).  

The sympathy shown to the industry through conducts and utterances by Ofgem did 

not help matters. This occurred when consumers complained about the excessive 

charges by industry but the head of Ofgem denied this and defended the rights of the 

private sector to recover their cost by commenting that: 

It is obviously necessary to allow companies to recover the 

revenues that they need to be able to run their businesses 

effectively. They should have no guarantee of profits but an 

efficient business serving customers should be able to recover 

the costs that they incur.  So any arrangement that doesn't 

allow them to do that potentially puts at risk investment in the 

industry (Monaghan, 2013). 

Again, this suggests regulatory capture because when regulators support industry’s 

action that exploit consumers it constitutes strong capture.  Such actions of Ofgem 

suggest it is sympathetic and siding with the industry and thinks and acts like them. 

Acts of sympathy towards the industry or actions or omission that favour the industry 

especially where the industry lobby and put forward requests for decisions in their 

favour can suggest capture. Pettinger (2018) identified lobbying for certain 

favourable regulatory decisions, request for upward of review of prices and even 

hiding the cost of prices as evidence of regulatory capture. However, despite 

Ofgem’s denial, in 2014 it acknowledged that there are anti-competitive practices in 

the sector. It came out with a report which concluded: 

The Assessment has found further evidence of possible tacit 

coordination and indeed that this pattern of behaviour may 

have become more entrenched over recent years. It has found 

evidence of strong alignment of pricing announcements, in 

both timing and extent, as well as a pattern of suppliers raising 

prices more rapidly and to a greater extent in response to an 

increase in costs than they reduce prices in response to a fall in 

costs. This is a sign of a lack of competition (Ofgem, 2014). 
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The statement shows that Ofgem recognised the existence of market abuses and lack 

of competition. But the query would be why did Ofgem refused to investigate that all 

along until pressured to take action. The response to this could be because they were 

captured by industry interests.  

However, in addressing capture, the literatures have given suggestions on how to 

minimise it (Dudley, 2016). As shown earlier, the neoliberal theory’s solution was to 

avoid capture by not regulating at all, before shifting towards the idea of independent 

agencies. But the problem is that capture cannot be prevented and can only be 

minimised. Coglianese (2016) noted that capture is elusive and cannot be tamed or 

prevented. Therefore, it is not surprising that capture exists and will continue to do so 

in the realm of electricity regulation. But regulators are advised to put in place 

policies and rules that can easily identify, mitigate and reduce capture and limit it to 

weak(er) capture. Regulators are advised to avoid issues that will signal conflict of 

interest from their action or inaction (Shapiro, 2016) and to adopt institutional rules 

against strong capture. 

In the case of Ofgem, it has put in place some of those rules and policies to minimise 

capture. These rules were made under the better regulation theory which involves 

consultation and transparency in regulation, constant review of regulation and 

stakeholder engagement options (Caprio, 2013).
 
 These are rules that relate to the 

process of consultation between the industries, the regulator and the general public 

before making rules to ensure issues are robustly analysed and scrutinised to avoid 

bias and capture (Ofgem, 2019). 
 

Ofgem also liaises with the industry, consumers, consumer and environmental NGOs 

and the government to improve the quality of their regulatory policies and decisions. 

It set timeframes of 12, 8 and 4 weeks for public consultations depending on the 

category and type of consultations whether it covers major issues, narrow issues or 

urgent issues. There is a policy to prevent conflict of interest that may arise between 

regulators and the industry they regulate and covers disclosure rules on shareholding 

interest in the private electricity companies by their staff to ensure impartiality, 

integrity and professionalism in decision making (Ofgem, 2009).  But these rules 

appear to be weak when compared with the strong corporate interests and the 
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oligopolistic and anticompetitive practices of the six dominant energy firms in the 

sector. 

In relation to revolving door practice, this research is unable to find any legislation or 

internal policy in Ofgem against their current or ex staff who leave them to join the 

industry. Revolving door policy of ex-regulators is a critical part of the process of 

minimising capture because it ensures that there is a waiting period for staff who 

have left the regulator to the industry or from the industry to the regulator from 

taking up jobs immediately thereafter in order to prevent conflict of interest.  Despite 

this however, there is a policy made by the Advisory Committee on Business 

Appointments (ACOBA) which examines and scrutinise the hiring of ex-civil 

servants by the private sector. But the effectiveness of this policy is put to question 

when a former Ofgem Chief Executive, Alistair Buchanan, joined a high ranking 

private sector firm which has ties to the energy sector in 2013 as a consultant and an 

adviser without clearance from ACOBA (Hawkes, 2013). 

ii. Regulatory Policies, Interventions and Market Modifications  

In the practice of electricity regulation using SSR under neoliberalism, advanced 

countries intervene to address market failure using various forms of state 

interventions and regulatory measures like legislations, policies, and rules. They also 

intervene to modify markets with a view to improve competition and address 

regulatory failure.  

By state intervention I mean the different legislation, policy, or support mechanisms 

made or put in place by government to address any problematic issue or market 

failure in the sector or to serve a private interest. By regulation I mean any rule or act 

or process of intervention by the independent regulator to improve the market or cure 

market failure or serve a private interest.  

This form of neoliberal practice is an attestation to the fact that the economic theory 

of neoliberal electricity regulation is not fully workable and has to be complemented 

by different forms of intervention.  This can be seen in Britain where government 

and the regulator have intervened over the years since the privatisation to modify the 

market in line with various reasons such as the need to improve competition, market 

performance, attract investment or public policy objectives like climate change 

(Shuttleworth, 2015). For instance, in the generation market, the Electricity Act of 
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1989 began by dismantling Central Electricity Generating Board (CEGB) to create 

PowerGen, Nuclear Electric and National Grid Company. The transmission network 

has also seen a number of interventions over the years. The National Grid Company 

Plc (NGC) is responsible for transmitting high voltage electricity, thereby operating 

the transmission system as well as coordinating power stations in England and 

Wales.
32

 The transmission network is fully privatised. The network system is now 

called the National Electricity Transmission System (NETS) and its links generating 

entities with distribution (Peter and Raphael, 2016). The entity that holds the 

transmission license in England and Wales is the National Grid Electricity 

Transmission Plc (NGET).
 
 The operators of the network are mandated by regulation 

to provide access to transmission operator for balancing of demand and supply (Peter 

and Raphael, 2016). The segment was also injected with various policies to support 

fuel diversity. The fuel diversity element and requirement allow companies to enter 

the business of generation independently from their fuel sources.  Dow (2001) 

however observed that markets do not always create diversity of fuel because when 

government privatised the generation sector and gave up ownership they could no 

longer dictate the investment decision on the market. He noted that this is because 

the generation companies might decide to stick to a particular fuel source because it 

is cheaper and make business sense than other form of fuel. 

The distribution network has been modified to improve competition. For instance, 

the Electricity Act of 1989 replaced the Electricity Area Boards (AEBs) with 

Regional Electricity Companies (RECs). That arrangement was modified and 

replaced with Distribution Network Operators (DNOs). The distribution system was 

also separated from supply by the Utilities Act of 2000. At the onset of privatisation 

there was no distinction between distribution and supply and AEBs operated both. 

The Act modified this and requires distribution and supply companies to have 

separate licenses (Simmonds, 2002). The operators of the distribution network are 

now the DNOs (Dow, 2001). They operate on regional basis and comprise of those 

operating in England and Wales and those in Scotland.  
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A cursory look at the market and its participants indicates that it is populated by 

more private actors. However, six big energy firms dominate 79 per cent of the 

electricity market and 78 per cent of the gas market as at December 2017 (Noble, 

2018). This impacted the way the sector is operated with a lot of attendant 

consequences on the consumer interest, regulatory capture and other public interest 

issues as discussed later in their chapter. Therefore state intervention and regulation 

is needed to address the problems created by powerful private corporations in the 

sector. This practice is a clear case of rectifying market failure through regulation. 

However, the separation of distribution from supply is a lesson that Nigeria can learn 

from because its own system is wholly under the control of distribution companies.
33

 

The spot market for electricity trading has seen changes, modifications and 

interventions through various policies and regulations over the years. The market 

started with the pool system at the initial start of privatisation, and then later changed 

to New Electricity Trading Arrangements (NETA) and then British Electricity 

Trading and Transmission Arrangement (BETTA) in 2005. These transformations 

are an indication that the system kept changing through various forms of intervention 

and policy regulation to improve the situation and address market failures. This 

shows again the limitations of the neoliberal theory of free, unregulated markets. The 

design and the different trading arrangements have to ensure that the market 

functions in the interest of both the market players and the public so that private 

interest does not held the market at jugular points in view of abuse and concentration 

of economic power. These regulatory interventions by the state and regulator are to 

ensure that public interest goals are served through incentive regulation, third party 

access to the infrastructure, security of supply and the use of the transmission 

network to develop strategy and to ensure deployment renewable electricity through 

the network in line with climate change goals or obligations. However, strong 

capture only creates a particular form of neoliberal practice undermining the 

achievement of public interest. 

In addition to the above, various laws and legislations have been introduced in 

Britain to address market failures and government has over the years made laws and 

policies in the sector in line with climate change policy commitments or other public 

policy goals. For instance the Energy Act of 2004 was enacted to regulate offshore 
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electricity transmission. The Utilities Act of 2000 changed the institutional 

framework of the sector by replacing the individual regulator in the Office of 

Director General of Electricity Supply (DGES) with Gas and Electricity Markets 

(GEMA) and merging Office for Electricity Regulation (OFFER) to form Ofgem as 

the independent regulator. Other legislations like the Climate Change and 

Sustainable Energy Act of 2006, Energy Act of 2008, 2011 and 2013 were enacted to 

boost and regulate renewable and low energy.   

iii. Licensing Regimes 

 

The use of licensing requirement is another method by which the state and the 

regulator control and shape the sector and its operations under SSR practice using a 

particular market philosophy. In Britain for instance, the sector operates on licensing 

regimes, codes rules for companies operating or desirous of operating in the 

electricity business. The license can either be in the generation, transmission, 

distribution, supply and interconnector segments.  A company can only apply for 

license to operate in one segment of the market. No company can operate in any of 

the market segment without a license unless if that company is granted an 

exemption.
34

 The reason for a single license regime of activity is to prevent anti-

competitive practice or market dominance or collusion by the license holder across 

the markets. But the analysis in subsequent discussion shows the limitation of this 

argument especially in markets that translated into oligopoly. The licensing regime is 

seen as another form of government control of the industry and its participants (Dow, 

2001). This practice can be interpreted as the realisation that the neoliberal theory 

has to be modified in practice to allow control of entry and exit which the 

government may use to implement public policy goals. But in the realm of neoliberal 

theory they would see this form of regulation as unproductive.  

However, from public policy and state interventionist perspectives, this is needed so 

that government can use regulation to ensure or drive policy compliance. Dow 

(2001) also noted that as state direct ownership is absent the government uses 

licensing to exercise control and influence activities in the industry. 
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iv. Fiscal Legislations, Market Based Ideas and Support Mechanisms in 

the Design and Operation of the Renewable Energy Market   

 

In the neoliberal practice of electricity regulation under SSR in advanced countries, 

various incentives and support mechanisms are made to encourage the use and 

development of renewables. For instance in Britain, fiscal legislations, funding 

support and market-based ideas are used to grow renewables. Britain is endowed 

with a lot of renewable resources which are harnessed for electricity and energy 

generation. There is abundant offshore and onshore wind resource, solar, biomass 

and other renewable energy resources.
35

 The government has been active in ensuring 

their development and utilisation. Legislation was enacted under section 32 of the 

Electricity Act of 1989 which gives the Secretary of State the power to make 

regulations imposing renewable obligations on electricity suppliers.
36

 This obligation 

was amended by section 62 of the Utilities Act of 2000 allowing him to make orders 

mandating electricity supply companies to source certain percentage of their 

electricity from renewables.  

The Climate Change Act of 2008 is another legislation that supports renewable 

energy use and development due to commitment to reduce carbon emissions.
37

 This 

legislation recognised the importance of renewable energy in Britain and UK as a 

whole as a necessary component in the energy mix and through the legal support it 

provides for intervention and investment in the sector. Fiscal laws can play a role in 

encouraging investment and pressurising the private sector to invest and use 

renewables; in recent decades they have often been described as market-based 

instruments and alternatives to traditional command-and-control regulation. The 

system of using state intervention through legislation to obligate the private sector 

electricity companies to source for renewable energy helps boosting its growth.  

The government also has specific targets that are linked to renewable energy under 

the climate change obligations and CO2 target reduction emissions and same are 
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infused into the electricity sector. For instance, the Climate Change Act requires the 

government to reduce the UK’s legally binding commitments on carbon emissions.
38

 

In addition, there are various policies, support schemes and market rules put in place 

for renewables. The policies set clear and specific targets and timelines. The 

government first came out with policies like the Electricity (Non-Fossil Fuel 

Sources) (England and Wales) Order 1990 (S 1990 No. 263) that worked from 1990 

to 1998, the Fossil Fuel Levy Regulations 1990 (SI 1990 No. 266) and the Scottish 

Renewables Obligation (SRO). These were later replaced with the Renewables 

Obligation (RO) and the Renewables Obligation Scotland (ROS) for both England 

and Wales and Scotland. The RO is a financial incentive that serves as an obligation 

imposed on suppliers of electricity to source their electricity from renewable 

generators, a more market-based system than feed-in tariffs in other advanced 

countries. The RO serves as a support to large scale renewable electricity generators 

(Ofgem). It created a statutory obligation on electricity suppliers to source and 

increase the levels of electricity from renewables.  

The way the RO works is that electricity generating companies are issued a 

certificate, called Renewables Obligation Certificate (ROC), for any electricity they 

generated from renewables. This certificate can now be exchanged or sold to 

electricity suppliers through a market platform managed by a private company called 

Non-Fossil Purchase Agency Ltd (NFPA) and Ofgem. Suppliers of electricity now 

purchase the ROC from the market especially where they have not been able to meet 

their yearly supply target. Where a supplier cannot fulfil its target it pays a fine. The 

fines are paid into a buyout fund.  Ofgem (2017) explained that ‘the administration 

cost of the scheme is recovered from the fund and the rest is distributed back to 

suppliers in proportion to the number of ROCs they produced in meeting their 

individual obligation.’ 

More limited than in some other advanced economies, there is also the Feed in 

Tariffs (FITs) Scheme introduced by the Energy Act of 2008 which supports small 

scale generators. FITs incentivises small scale renewable energy generators with 

special tariff for any electricity they generated from renewables. There is also 
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Contract for Difference (CFDs), Renewable Heat Incentive (RHI). The Climate 

Change Levy exemption serves as tax exemption on firms that sourced their 

electricity from renewables.
39

   

The above rules and polices indicate that the British regimes contain state 

interventionist measures, financial incentives and strategy for renewable energy use 

and development. Wood and Dow (2011) noted that the focuses of the policies are on 

low carbon economy, security of supply, fossil fuel reduction, and climate change. 

The measures include legislations, policies, support programme, grants, financial 

fines as incentives and disincentives to ensure that renewables grow and compete in a 

neoliberal market. As Simmonds noted (2002:  115) ‘most renewable energy 

technologies are …unable to compete directly on cost with conventional generational 

techniques, government has supported the development of renewables capacity and, 

more recently, a renewables market, through a series of measures.’ The sector also 

shows that there are market-based rules where the private sector electricity 

companies engage in the free trading of renewables without much interference by the 

government all with a view to support renewable energy development.  

However, on a critical note, the rules and policies can be interpreted as a form of 

subsidy to attract market participants to invest in renewables and as private interest 

regulation. This can be seen as another form of neoliberal philosophies of electricity 

governance due to its emphasis on using money as an incentive to ensure 

compliance. Instead of forcing the firms to comply by investing and producing 

renewables, the financial incentive is used as a tool of enticement to encourage 

participation or achieving a market policy along neoliberal direction. This shows the 

market would only grow if the private sector is motivated by financial incentives. 

Reno (2011:390) argued:  

Like markets in carbon offsets, renewable energy policy in the 

United Kingdom is a form of neoliberal governance; rather 

than merely force compliance it seeks to motivate individuals 

through financial incentives. Such policies rely on assumptions 

about how individuals can be motivated to act in accordance 

with policy directives. Economic interest, it is though, can be 
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harnessed as a political mechanism to bolster green virtues; the 

assumption being that the actors in question possess a desire 

for wealth that can be channelled into reform. 

Conversely, the neoliberal practice of using financial incentive to attract investment 

in renewable energy seems to be in line with some of the Keynesian interventionist 

and state protectionist ideas and their approach to renewables governance. This 

differs from the neo-liberal theory of free market principles and competition. 

Because the neoliberal theory sees markets as equals and should compete amongst 

themselves. However, if this approach is adopted then renewable energy will not be 

invested in. This is because of its high sunk cost that makes it unattractive to the 

private sector (Oniemola, 2016). Therefore, renewables have to be supported with 

different forms of state intervention and regulatory measures to enable them develop 

and to shield them from free market forces and to also achieve climate change 

obligations. As Keay (2016: 248) noted there has been an interventionist approach in 

the UK in renewables due to ‘the growing significance of greenhouse emissions 

target’.  

These measures show that state intervention through various forms and ideas is 

necessary and has to continue in order to achieve certain public and private interest 

goals in the renewables market. This practice contradicts the pure neoliberal ideology 

which would have preferred a free market for all players to compete. Therefore, the 

special consideration given to renewable energy development under these different 

rules and incentives goes to show the extent of the limitation of the neoliberal theory 

in neoliberal practice. 

Consequently, the above discussion shows that Nigeria can learn lessons from the 

British model design and operation of the renewables market especially in the use of 

state interventionist measures through fiscal legislations and other support schemes 

to improve its electricity market as discussed in Chapter 5 and 6. 

b. Antitrust Law and its Uses in Electricity Regulation under Neoliberalism 

 

Electricity sectors in many advanced countries are now subject to antitrust regulation 

and enforcement.  This is in addition to the practice of SSR as discussed above. For 

the purpose of clarity, antitrust law is interchangeably used with competition law in 
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this thesis and mean one and the same thing in view of their varied use and 

nomenclature in US and the UK and EU. Another clarification is in the use of the 

term ‘interventionist competition law’ and ‘interventionist antitrust law’. These terms 

are interchangeably used in this thesis.  

 

Hence, by way of clarification, an ‘interventionist competition law’ otherwise called 

‘interventionist antitrust law’, as used in this thesis, means a competition legislation 

designed in line with state interventionist ideology that allows the state or a 

competition authority to intervene in a market with a view to prevent or sanction 

anticompetitive conduct or practices and to ensure that the market functions and goes 

in line with public policy goals. The term therefore, as used in this thesis, also 

incorporate ideas and argument on the need for a competition legislation beyond 

neoliberal competition setting that gives the state or its agencies broader powers to 

intervene to make market become competitive and also ensures that public policy 

goals like sustainable development, environmental and climate change goals and 

obligations are enforced in the electricity market.  

 

This varies with the theoretical conception of the more radical neoliberal approach 

and argument about competition legislation that advocated for a self correcting and 

self imposed competition law.
40

 The radical neoliberal conception of competition law 

prefers the market to create its own competition and noted that even monopolies like 

electricity sector need not be broke up. The radical neoliberals do not also accept the 

idea of some public policy goals in competition legislation like environmental 

‘policy integration’ arguing that this would undermine the strength of competition 

law and therefore those environmental goals should be addressed with environmental 

policies and not by competition law. Even though there is another strand of 

neoliberalism, i.e the interventionism ideas and argument of the early ordoliberal 

school, which believes in free market under state guidance and direction and that 

electricity and energy markets are special cases and should be under national and 

regional ownership,
41

 the argument by this thesis however differs from that because 

of its understanding that an interventionist competition legislation should incorporate 
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public policy goals in line with state interventionist ideology  for the electricity 

sector beyond a state of neoliberalism.  

 

The above clarification is necessary because this chapter will subsequently discuss in 

detail the different normative and regulatory ideas on how competition legislation 

should be designed and enforced in both neoliberal and non-neoliberal sense.
42

  It 

will show that there are arguments and ideas on the type of competition legislation to 

enact for the electricity sector. Therefore, the usage of the terms ‘interventionist 

competition law’ and ‘interventionist antitrust law’ in this research differed with the 

views expressed and proposed by the radical neoliberal scholars (who prefer free 

market that creates its own competition) and the ordoliberal neoliberal scholars (who 

preferred free market under state guidance). The thesis interpretation and usage of 

the term is the need for competition legislation beyond neoliberalism that allows state 

intervention and incorporation of public policy goals and where there are infractions 

by the industry they are sanction by the competition authority. 

   

It is to be noted however that this differs from active enforcement of competition 

law. Because active enforcement of competition can be literally interpreted as the act 

of enforcing competition law in practice by a competition authority which falls in 

line with state interventionist ideas of enforcing competition legislation. But the 

ideological interpretation can go beyond that due to this thesis’s argument about an 

interventionist competition law which should involve the state and its agencies and 

should include enforcement of some public policy goals and objectives. In this 

respect, the competition authority should be given the powers of ‘interventionism’ in 

line with state interventionist theory to draw up and enforce its rules, break 

monopolies, create competitive markets and influence market structures beyond the 

narrow field of merger control in competition law enforcement.  
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In addition, the argument by this thesis about an interventionist competition law is 

that there is the need for the state to enact a competition legislation that allows it and 

its agencies to directly and actively intervene in markets to prevent or sanctioned 

anticompetitive conduct and to create a more competitive market that functions in 

line with public policy goals and objectives beyond neoliberal regimes. This may 

include abolishing or minimising private market power, providing cheap, affordable 

and sufficient electricity and incorporating sustainable, environmental and climate 

change goals in the design and enforcement of the competition legislation. In line 

with this, it will be discussed and recommended subsequently in this chapter that 

competition authorities and agencies in Nigeria should adopt this state interventionist 

approach of enforcing competition law beyond the normative neoliberal argument of 

the competition law schools thereby incorporating the above stated interventionist 

ideology of public policy goals in the privatised electricity market. 

 

Consequently, competition is an important element in creating market efficiency and 

was the basis why electricity sectors were privatised. Antitrust law is important 

because it regulates the actions of market players and remedies activities that may 

lead to market failure or the collapse of a free market system (Furse, 2008).
 
 As a 

conception, and at an abstract level, antitrust law is regarded as another form of 

regulation and state control of market activities (Dunne, 2015).  As regulation that 

applies across all industry sectors it complements sector regulation or remedies an 

issue which cannot be addressed by SSR.  

Historically, ideas about competition law and its goals appeared in Adam Smith’s 

argument where he observed that when markets are allowed the freedom to operate 

on their own they would yield results that confer benefits than when they are 

intervened (Smith, 1776).
 
 However, the discussion here is not to interpret the logic 

of competition law or its policies but to examine the kind of model antitrust law 

policy that should be designed for a post-privatised electricity market whether it 

should be (more or less) interventionist in nature or non-interventionist in line with 

some of the ideas of neoliberalism and how same can guide Nigeria.  
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1. Antitrust Law Schools and How they Influenced the Design and 

Model of Competition Policy in Post-Privatized Electricity 

Markets 

 

Antitrust law and policy shapes the design, working and operation of post-privatised 

electricity markets. It is an important element in regulating the electricity sector 

under neoliberalism. It fills vacuum and serves as proxy for direct state intervention 

in the sector. This is because the absence of state direct state ownership or regulation 

could lead to exploitation or market manipulation by private interest or players 

(Dunne, 2015).  It therefore fills this void through antitrust law intervention and 

enforcement to protect the competitive process (Dunne, 2015).  

But the question is what kind of antitrust law and policy should be put in place under 

post-privatisation? In analysing this, a review of the discussion shows that neoliberal 

economic theory prefers markets to lead themselves to self-competition without any 

form of state intervention or regulation. However, the neoliberal practice in pioneer 

countries like Britain and other advanced countries shows that their antitrust law 

policy is mostly interventionist in nature. Therefore, the theoretical ideas and 

argument on the type of model antitrust law expected under neoliberalism is guided 

by different schools of thought as to whether it should be interventionist or non-

interventionist in nature. In this regard, three schools are reviewed here and they 

include the Old Chicago School, the Harvard School and the Ordo-liberal School of 

competition law. However, this by no means implies that there are no other ideas and 

schools of competition law. But in practice, we ended up with a Post-Chicago 

approach where the emphasis is on economic analysis of antitrust and arguments 

about market efficiency and maximisation of consumer welfare.  These three schools 

and their ideologies are the ones considered relevant to this thesis especially on how 

they conceptualised antitrust enforcement and impacted its policies   in advanced 

countries like the United States of America (USA or US), the UK and the EU. They 

have also been linked with an influence to most antitrust law regimes in free market 

industry (Hovenkamp, 2005).  Therefore, the discussion and analysis here is 

restricted to these three schools and their ideological conception of an interventionist 

antitrust law policy.   
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However, it is to be noted that in its evolutionary process, competition law 

enforcement, especially in the electricity sector, has not always been neoliberal. For 

instance, the Ordoliberal tradition was to exempt the sector from the application of 

antitrust law. This was because the ordo-liberals considered electricity as special case 

that requires it being operated under a monopoly. The reason for this is related to the 

broader argument to prevent monopoly and ensure consumer the welfare in a social 

market economy. Lichtenstein (2017:15) noted that ‘energy has never been left to the 

devices of wholly free markets.’ Therefore, even though the ordo-liberals believe in 

free market and competition law they created energy markets and electric grids that 

were essentially under monopoly because of their special features (Lichtenstein (ib.). 

That was why, in line with this belief, the electricity sector was run as a state 

monopoly for some time in Germany (where Ordo-liberalism originated) before its 

liberalisation. Wagner (2012:67) noted that in the past, in Germany, ‘large bulk of 

power generation companies and transmission providers were public companies or 

majority publicly owned’.   

The sector was exempted from antitrust law until after liberalisation. Heddenhausen 

(2007:14) noted this when he said ‘German energy legislation, which remain 

basically unmodified from 1935 until the liberalisation of the sector in 1998, as well 

as the Anti-Trust Law of 1953 exempt this part of the economy from competition 

because of its special features (the existence of a ‘natural monopoly’ of the 

transmission grid…’. But over the years this form of ordo-liberal tradition has waned 

and they started to see the market as superior. 

(i) Harvard School Model of Antitrust Law and Enforcement   

 

The Harvard School of antitrust originated from the US and was dominant before the 

coming of the Chicago School. Its approach to antitrust regulation and enforcement 

is interventionist in nature. Their theoretical idea of antitrust law enforcement is to 

target the size, structure or composition of a firm in order to break its monopoly and 

prevent the concentration of economic or market power that may negatively impact 

competition. The School emphasized the use of industry structure methods and 

performance as guiding principle for antitrust law regulation or enforcement 

(Hovenkamp, 2005).
 
 It ‘argued that an industry’s structure…the number of firms in 
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the market and their relative sizes determines how effectively firms will perform in 

the market’ (Piraino, 2007: 348).  

The School’s theoretical conception of antitrust law policy and enforcement is that 

economic power should not be concentrated in big firms or corporations because the 

bigger a firm is, the likelihood of it engaging in anti-competitive conduct rises. When 

a firm is big it exerts economic and market power and can use that to control the 

market. This would affect the price and quantity of goods and services which can be 

to the detriment of consumers. It therefore proposed an anti-trust legislation that 

would dismantle such large firms or corporations (Turner, 1962). The School 

recommend the need for smaller firms to avoid the concentration of market power in 

large firms. It is also of the view that antitrust law should look out for evidence of 

collusion in mergers, agreements, acquisitions and take-overs to prevent firms and 

corporations from forming bigger, oligopolistic undertakings that may hamper 

competition. Where such practices are found they should be scrutinised and 

prevented so that they will not breach antitrust regulation. Therefore, agreement on 

mergers, acquisition or joint ventures that would allow companies or firms to come 

together and form bigger undertakings and create market power should be 

discouraged (Piraino, 2007). 

The School’s approach to antitrust regulation and enforcement is interventionist in 

nature. It supports state intervention through antitrust regulation and enforcement to 

prevent or regulate firms’ activities that are anticompetitive. It is in that regard that 

most modern antitrust legislations contain rules on preventing and enforcing abuse of 

market power and also rules on mergers and acquisition and the power to use law and 

state institutions to break monopolistic or oligopolistic markets. This thesis supports 

the School’s views and approach to antitrust regulation and enforcement. Therefore, 

the current oligopolistic markets situation in the British energy and electricity sector 

and that of Nigeria should be approached in line with the Harvard School. 

(ii) The Chicago School of Antitrust Law and Enforcement.   

 

The Chicago School of antitrust law also originated from the US. The School and its 

conceptual and theoretical idea and model of antitrust law has evolved and changed 

over time from Chicago into Post-Chicago and Neo-Chicago (Crane, 2009). This 

shows that there are different variants of the Chicago School. For instance, the Post-
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Chicago school differ from the first Chicago school in the neoliberal sense especially 

in the way it uses game theory and industrial economics to analyse regulation and 

competition law and the economic analysis of its efficiency for consumer welfare 

arguments. 

But for the purpose of this discussion, only the early Chicago School and its radical 

theoretical argument for non-interventionist approach to regulation and antitrust is 

examined in this thesis. This is for the purpose of linking the School with neoliberal 

electricity regulation which is the focus of this thesis. The analysis would not also go 

into details on the econometric aspects and ideas of the School and its view on 

market efficiency, firms output, price or profits. The emphasis will be on its 

conceptual and theoretical ideas and economic argument for the removal of 

government regulation and a non-interventionist antitrust law policy. Therefore, the 

School will be referred to here as ‘Old Chicago School’ or ‘Chicago School’.   

However, the Old Chicago School views on antitrust policy is built on the idea of 

free market, property rights, economic and political freedom as cornerstone of 

democratic capitalist economy. It argued that market can be competitive by 

themselves without the need for state intervention or regulation because they are 

dynamic and capable of resolving any inefficiency. It emphasises economic 

efficiency (Baker, 1989). Its proponents argued that efficiency enhances consumers’ 

welfare (Fox and Sullivan, 1987).  

In interpreting market efficiency, the Chicago School use economic theory and 

empirical evidence to assess and solve competition law issues and problems that 

arises from real business conducts (Godek, 1998).  The School’s theories could be 

traced to the teachings and works of the University of Chicago and the opinions 

propagated by its scholars published in the Journal of Law & Economics in the 1950s 

under the direction of Director and Coase (Priest, 2009). The Journal aired opinions 

of its founding members, scholars and practitioners whose major views centred on 

market freedom, market competition and minimal political or government 

intervention or regulation (Coase, 1993). The write ups attacked and criticised 

government intervention and regulation of economic sectors like the 

telecommunications industry, air transportation, electricity, et cetra. Its founding 

members belonged to the neoliberal Mont Pelerin Society consisting of people like 
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Director, Stigler, Mises, Knight, and Friedman (Priest, 2009). These were core 

neoliberals well known for their distaste of government intervention in the economy.  

The School’s conceptions of antitrust law is neoliberal and centred on criticisms of 

government intervention in whatever guise or form because to them it is harmful and 

interferes with market freedom, efficiency and the overall consumer welfare and 

interest. Their model of antitrust law is on all fours with the views and ideology of 

neoliberalism. They resist state guided competition law enforcement or intervention. 

They argued that imposing and enforcing competition law on the market is akin to 

state intervention through regulation (Kahn, 1987). They see competition 

enforcement as another form of state regulation and intervention because they all 

have elements of state control on the market. They advocated for open competition 

as the solution to the imperfections created by state intervention.  

The School considered ‘government as arbitrary, inefficient, and heavy handed… 

[and] infringes…on…rights to property and freedom to trade, and suppresses 

individuality, initiative, and creativity’ (Fox and Sullivan, 1987: 62).
 
  

The School sees markets as superior to any form of government regulation or 

intervention. They opposed government action against monopoly and dominant 

position. They contended that even where mergers lead to dominant position or 

acquisition of market power, the state should not intervene. They argued that 

monopoly or oligopoly in market are temporary and can go away on their own if the 

market is allowed to work freely without hindrance (Horn, 2009; Mirowski, 2009). 

They also noted that where the state intervenes through regulation or competition 

enforcement that will distort the natural ability of markets to correct themselves 

(Lessig, 1998). Therefore, they see state regulation and intervention as unnecessary 

and any intervention can distort this and creates market failure (Dunne, 2015) which 

is therefore policy failure. They see competition between firms as survival of the 

fittest; firms should be allowed to compete to create efficiency and those that cannot 

should disappear or be taken over by the efficient ones. They criticised state 

intervention by regulation and argued that it is not the most effective way of 

correcting market failure (Dunne, 2015).  The School recommended open 

competition without regulation because ‘competition in markets untouched by 

positive law is robust and would make the market to be efficient’ (Fox and Sullivan, 
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1987: 62). Hence, even if non-intervention leads to market failure, they interpret that 

as a result of other external factors like pricing, cost and resources (Demsetz, 1968).  

Its proponents demonstrated these arguments through empirical evidence to support 

their assertion especially from results of their studies from market with monopoly 

features. For instance, Posner (1972) argued that the problem of the cable television 

industry is not monopoly and therefore regulation in the form of state intervention 

was not the best solution. Stigler (1971) claimed that regulation should be blamed for 

regulatory capture by special interest groups. Consequently, from a policy 

perspective, this School’s approach to antitrust is non-interventionist in nature.  

Therefore, if it is to be translated into a policy it means that there is no need to enact 

an antitrust legislation for the electricity sector because the market would become 

competitive on its own without intervention. However, implementing this theory in 

practice would be difficult especially in the electricity sector due to its unique 

features and susceptibility to market failure in the absence of state regulation or 

intervention. Even pioneer countries that work with SSR like Britain did not adopt 

this form of antitrust law policy in their electricity sector and had to enact the 

Competition Act of 1998. The CA is concurrently being applied and enforced with 

SSR in the electricity sector. The UK model of antitrust law is interventionist in 

nature and was meant to cure and prevent market failure and anticompetitive 

practices. To the best of my knowledge, no known country has adopted this model 

policy in its raw form because it is practically unrealistic. Therefore, this thesis does 

not support a non-interventionist antitrust law policy for an electricity sector. This 

should serve as a reference for countries that are desirous of enacting antitrust law 

regime along the Old Chicago School. 

 

(iii) Ordo-Liberal /Freiburg School Model of Competition Law  

 

This School evolved in Germany in the 1920s (Anchustegui, 2015). Its ideas were 

nurtured by a group of liberal academics and intellectuals who disliked the social and 

economic policies of the Weimar Republic, the Nazi government and that of state 

socialism (Gerber, 1994). Prominent among its scholars were people like Eucken, 

Bohm, Grossmann and others. Their theory and conception of antitrust law 

influenced the EU regime.  
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The Ordo-liberal School’s theoretical conception about antitrust is founded on the 

need for state intervention to enforce market competition. They believed that the 

state should play a strong role in free markets. They argued for a social market 

economy built upon a major role for the state in a liberal market setting. They 

opposed absolutism in free market capitalism and noted that markets cannot create 

competition on their own because private sector and its actors can use market 

freedom to do things that are against the interest and welfare of the society. The state 

therefore should intervene to ensure social justice in the function and operation of the 

free market system. Despite their argument for an interventionist role for the state, 

they still believed that individual economic freedom should be allowed to flourish 

(Anchustegui, 2015).
 
They argued for a balancing role between the state and 

economic freedom so that both can play a role in advancing the economy.   

The School agreed that the private sector should operate freely to create wealth and 

resources. However, just like government, they argued that the private sector can be 

a threat to the economy and society. This is because the private sector and their 

institutions can amassed economic power and therefore need to be checked to ‘resist 

the influence of private power groups’ (Gerber, 1994:37). They observed that 

individual economic liberty and market freedom creates the necessary competition 

and growth but if left unchecked can lead to cartels and collusion and fixing of prices 

and can create negative consequences for the society like insurrections and labour 

strikes and therefore government has to checkmate this by ensuring market freedom 

is not abused (Werner, 2012). 

In the same vein, the School argued that competition should be ‘imbedded in a 

constitutional framework’ (Gerber, 1994:26). The market should be policed and 

monitored by the institutions of the state. Such institutions should enforce and 

sanction those who abuse the market systems. The institution should be independent 

from government to avoid authoritarianism or capture by political and private interest 

groups. The duties and function of those institutions should also be made clear by the 

law and their operation should also be guided by the rule of law.   

An economic constitution should therefore be made setting out the ideals of the 

society’s economic system and how the government is to achieve them. A legal 

system should also be in place to support the economic system and ensure that a 
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competitive order is maintained and in order to stop the misuse of economic power 

(Gerber, 1994). In this regard therefore, antitrust law should be enforced by the state 

to stop the misuse of economic power. They argued that this would restrain and 

counter other anticompetitive practices and market concentrations like monopolies 

and oligopolies. The antitrust should then be enforced by a market police in the form 

of an agency or competition authority so that infractions are sanctioned and the 

competitive order and process is maintained.  

The School flourished and became the dominant feature of the post war German 

economic system and was identified with the shaping of the EU competition policy 

regime (Gerber, 1994). This was made possible because some of its scholars were 

recruited as officials of EU institutions and they used the opportunity to shape EU 

competition law systems and institutions along their ideas.  

Consequently, the EU antitrust law model and its enforcement are designed in line 

with the interventionist approach of this School which is exercised by the EU 

Commission. It was observed by Gerber that the EU regimes dealing with prohibition 

of cartels and abuse of dominant market position under Article 85 and 86 of the 

Rome Treaty were shaped along the Ordo-liberal traditions.
43

 However, the 

Ordoliberal School has evolved and transformed since its inception and in the way it 

is practiced both in Germany and the EU (Wigger and Buch-Hansen, 2014). For 

instance, its views about state ownership of the electricity sector under a monopoly 

in the 1950s later changed with privatisation and liberalisation of the sector. In 

addition, the EU interventionist antitrust law practice for the purpose of integration, 

internal market and harmonisation and need for European national champions at the 

global level later changed to some of the neoliberal ideals. That is why recent events 

show that the EU competition law enforcement gradually moved toward market-

based system and approach. 

The overall assessment from the above discussions is that the theoretical foundations 

of antitrust law and enforcement differ amongst various schools each will its own 

understanding and justification for competition law in free and liberal market settings 

and the extent or intensity on how to enforce it. The analysis also shows the shift 

from amongst the Ordoliberal and by the Post-Chicago School. However, the 
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analysis shows that in practice neoliberal competition law could not be translated or 

implemented in line with the radical Chicago school approach. The practice in UK 

and EU follow the pattern of an interventionist antitrust law policy of the Ordoliberal 

and Harvard Schools’ theoretical approach. In enforcing antitrust law under these 

regimes, state intervention by competition law authorities is the norm which 

indicates the realisation that the systems are not perfect and intervention is necessary 

to ensure a competitive process.  

 

2. The Debate on the Permanency and Regime Change between 

SSR and Antitrust Law  

The concurrent application and enforcement of SSR and antitrust law is now a focus 

of debate amongst scholars. The debates are centred within their normative 

understanding and functions. There are those who argued that what brings SSR is the 

public interest theory of regulation because regulation is necessary to cure market 

failure and should always stay in the public interest (Hou, 2015). 

But this approach is countered by the capture theorists who see regulation as a 

commodity that is captured by private interest and as such it should go away when 

competition is in place (Hou, 2015). SSR supporters contended that it should 

continue and not to be replaced by antitrust because doing so would interrupt the 

proper application of SSR (Geradin and O'Donoghue, 2005). This view was 

supported with additional argument that SSR is more effective than antitrust in 

addressing competition problems in markets that are highly concentrated (Hou, 

2012). Also, sector-specific technical issues that are not connected to competition 

concerns will always exist and require to be addressed via SSR. Competition law 

however does not do that. The debate is due to how the two differ in terms of their 

conception, functions and modes of operation and scope of application (Dunne, 

2015).   

In terms of functions, Hellwig (2008: 8) noted that SSR is seen by many as transitory 

and as markets are privatised, they tend to have ‘concentrated market structures’ and 

at this stage to address the concentration. He noted that as markets gradually mature 

they ‘become more competitive’ and in this case antitrust legislation should take over 

and replace SSR. He also submits that both SSR and antitrust law serve similar but 
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different purposes. He states that antitrust law contains rules that prohibit certain 

forms of conducts and does not tell market participants what to do except in 

exceptional cases.
 
 This is unlike SSR that aims at ensuring market participants 

behave in certain ways and can intervene to tell them what to do. Antitrust law also 

focus on the outcome of punishing anticompetitive behaviour and aims to sanction it 

when it occurs.
 
 Dabbah (2011) noted that SSR is a facilitator of competition because 

it is meant to create competition within sectors, while antitrust is intended to protect 

competition by preventing anticompetitive behaviours.  
 

In addition, the need for antitrust law is hinged on the argument that it becomes a 

gatekeeper and a fallback option for the market in case SSR proves weak or 

ineffective and it is viewed as being more effective in protecting and promoting 

competition than SSR (Dabbah, 2011). This is especially if it aims to address the 

structures in the sector.  SSR might not address fully anti-competitive conducts in the 

sector due to its limitations. It is in that regard that antitrust law comes in as a form 

of intervention outside of sectoral regulation to correct market failure (Roger and 

MacCulloch, 2015). The goal of antitrust law is to ensure that markets become 

competitive and abuses are prevented. SSR aims at making the sector competitive 

through rules within the sector while antitrust law comes from outside the sector to 

cure the effect of regulatory failure that may occur from the application of SSR. Both 

SSR and antitrust law work to improve markets. SSR focuses on issues that occur 

within the market and they include issues like removing barriers to market entry and 

freedom of consumer choices. Antitrust law however works outside the market and 

aims at ensuring that anticompetitive behaviour of market operators does not occur 

(Koumpli, 2007).  

According to Buchs (2003), despite the presence of regulation tailor-made for the 

electricity sector a separate legal regime on antitrust law is required outside of the 

market to make sure that competition rules are not violated and where they are 

violated they are appropriately sanctioned by the competition authority.
 
  

Despite the above similarities and dissimilarities, the two do overlap and conflict 

with each other during their application and hence concurrency rules are put in place 

in different jurisdictions to resolve the issue. Consequently, the application of the 

two can be interpreted in three ways; exclusivity to apply antitrust law only, 
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concurrent application of the two, or exclusivity in the application of SSR. In doing 

so, there are theoretical rules that provide solution and criteria for applying either 

antitrust law or SSR. There is the complementary theory which argues for the 

concurrent application of the two, the substitutionary theory which rejects 

concurrency and the lex specialis rule which argue for the application of specialised 

or specific rules in cases of conflict between general and specific rules (Dunne, 

2015). The exclusivity argument in favour of antitrust law flows from the belief that 

its introduction is enough to lead and govern markets to competitiveness and as such 

no need for SSR which would have to go away on market maturity.  

However, SSR is necessary because of sector-specific issues that require solution by 

a knowledgeable and technically competent regulator and is here to stay in the short 

and long run. This shows a split within the neoliberal views especially those that are 

strongly against intervention.  Neoliberal views on the transition and regulatory 

regime change between SSR with antitrust law and each side has their own reasons. 
 

Moreover, the debate and split also touches on the supremacy or exclusion of the 

application of one against the other in the event of conflict. Therefore, concurrency 

raises the issue of conflict, priority, hierarchy and supremacy. The practice and 

approach in respect of this differ in both the EU and US markets.  

3. The Practice of Concurrency in Advanced Jurisdictions 
 

In advanced jurisdictions the practice of concurrency and methods of resolving 

conflict between SSR and antitrust law is as follows:  

(a) EU and US Approaches  

In the EU, the nature of conflict may either be horizontal or vertical conflicts. 

Vertical conflict is when the EC competition authority, the national competition 

authority and the sectoral regulators have concurrent powers. Horizontal conflict is in 

the concurrent application of antitrust law and SSR (Dziadykiewicz, 2007). The EU 

practice of resolving conflict in concurrency is that antitrust law takes priority over 

SSR. This practice is in line with the supremacy of EU law over national law of 

member states. The hierarchy of norms principles supports this where EU law is seen 

as the primary law and hence superior to secondary national laws. The practice came 

up in the telecom sector and was validated by the administrative and judicial 

decisions of the EU Commission and the Court of Justice of the European Union 
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(CJEU). For instance, in the O2 Case, the EU Commission demonstrated that subject 

to the supremacy of the EU antitrust law rules both national regulatory framework 

and its regulation and the Commission competition law apply cumulatively and in so 

doing the national rules should not conflict with the EU rules.
44

 This approach also 

got judicial approval in the Deutsche Telecom Case where the Court upheld the 

supremacy of EU antitrust law over SSR.
45

 The basis for this was pinpointed and 

argued from the legal and constitutional context of EU law and its harmonisation 

aims (Tapia and Mantzari, 2012). EU antitrust law is part of EU legislation made 

under the Treaty for the functioning of the European Union (TFEU) which is 

considered supreme over national law. However, energy policy is still rather national 

and there is no EU sector regulator unlike for some other industries. Hence, its 

antitrust law rules supersede that of SSR made under national law. The practice in 

the US, however, is to limit the application of antitrust law where SSR is present in 

the sector and has made rules on the issue. This was demonstrated by the US 

Supreme Court in the Trinko Case.
46

 

(b) UK Antitrust Law Practice  

 

The British electricity sector has years of experience with the concurrent application 

of both SSR and antitrust law. This was made possible by the CA of 1998 which 

empowered sector regulators and the competition authority to apply and enforce the 

two.
 
 Section 54 of the Act empowers sectoral regulators to apply antitrust law in 

their sector in addition to their powers of regulation in the event of any anti-

competitive practice or conduct.
47

 The section empowers regulators to apply EU law, 

national law on antitrust as well as SSR because sector regulators are seen as 

competition law authorities under Regulation 1/2003 made pursuant to Article 101 

and 102 TFEU. The Regulation considered regulators as competition authorities for 

the purpose of enforcing EC antitrust law within their markets. Therefore, electricity 

regulators can apply either SSR or antitrust law. But there is the potential case of 
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conflict in doing so.  However, before going into details of UK practice, it is to be 

noted that six models have been identified as being practiced to resolve conflict in 

advanced countries (Dabbah, 2011). These include the common forum model, the 

cross membership model and the intervention, representation or consultation model. 

The others include the customary practices model, the dis-application model and 

finally the immunity model.
48

 

 

The UK practice is through the use of the common forum model in which the 

competition authority and all its six sectoral regulators come together under one roof 

called the Concurrency Working Party (CWP) to discuss, agree and assign 

responsibility and jurisdiction on case allocation basis to one of them to take over 

and exercise competition functions and enforcement (Dabbah 2011: 129). This is 

guided by the Concurrency Regulations No. 1077 of 2004 made pursuant to the CA 

of 1998.  The aim of the regulation is to prevent conflict in the application of sector 

regulation and antitrust law and to allow the exercise of concurrent jurisdiction and a 

formal consensual procedure of resolving dispute between sectoral agencies and 

competition law authority.    

Since the inception of privatisation in Britain conflicts have been avoided (Dunne, 

2015). This was as a result of the recognition that sector regulators and competition 

law authority may conflict and therefore the Office of Fair Trading Concurrency 

Application to Regulated Industries of December 2004 rules was put in place. The 

rules provided the setting up of the CWP which consists of all the sectoral markets 

regulators from gas, water, energy and telecommunication, railways et cetera, and 

the CMA. The CWP serves as an avenue for discussions, interactions and 

coordination of activities that affects the responsibilities of sectoral regulators and 

the competition law authority. 

The procedure for resolving conflict in practice is that where an issue comes and it 

touches on the powers and functions of both a sectoral regulator and the competition 

law authority, then the issue is discussed at the CWP level and an agreement is 

reached through consensus between the regulator and the competition law authority 

on who is to take over the issue or exercise jurisdiction on the matter. On reaching 
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agreement, one of them is chosen or nominated to take over and exercise jurisdiction 

to resolve the issue (Dunne, 2015).  

Sectoral regulators are empowered under their laws to ensure that they promote 

competition law. In the case of the electricity sector that power was provided under 

section 3A of the Electricity Act of 1989.  Regulators are also empowered to carry 

out their functions in cooperation with other regulators, bodies or agencies. For 

instance electricity regulators were empowered to enforce competition law in 

conjunction with the Office of Fair Trading (OFT) as stated under section 43 of the 

Electricity Act of 1989. This power to enforce competition law was to be shared 

concurrently by regulators and the OFT. However, it was argued by Dunne (2015) 

that this provision was applied weakly in practice. She explained that the practice 

then was for OFT to allow sector regulators to enforce antitrust law on their own 

without intervention. But this became ineffective because sector regulators favour the 

enforcement of sector regulation over antitrust law enforcement. Instead, regulators 

give preference in the use of regulation to resolve the market problem. Even where 

they used antitrust law they ended up not finding any infraction and at times allowed 

the matter to be settled without confirming that competition law had been breached.  

The reasons for this bias was because the market was not fully matured at that stage 

for competition enforcement, and sectoral rules are clearer than antitrust rules and are 

easily settled within time. Sector regulators therefore dislike following the long and 

technical path of antitrust law enforcement which affected its low enforcement (ib.). 

Consequently, the practice was reformed under the Enterprise and Regulatory 

Reform Act (ERRA) of 2013. Under this new law, sectoral regulators are required to 

enforce antitrust in their markets and where they are constantly in breach of this, or 

they show bias towards the non-enforcement of antitrust law breach, they can be 

disciplined by way of caution, or named and shamed by revealing their practices. 

They can also be sanctioned by way of removal of their concurrent powers of 

applying antitrust law and enforcement in their sectors (ib.).  
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3.6   Neoliberal System of Electricity Regulation in Advanced Countries under    

Post-   Keynesianism  

 

The conclusions that can be drawn from this chapter is that neoliberalism and its 

theories influenced the policies of electricity regulation most especially in Europe.  

The more radical Chicago School has not been applied in most countries in Europe. 

However, Ordoliberal and Post-Chicago practices exists in advanced economies 

under a policy that liberalisation of the electricity sector through legislation aimed at 

creating a market regulated only by competition law in the long run. Consequently, 

even though its theoretical conception and argument has called and emphasised the 

need for a free, unregulated and self-competitive market devoid of state intervention 

and regulation, this radical form of neoliberalism has not been applied in the 

electricity sectors of most advanced countries. Therefore, having analysed and 

reviewed the distinction in the literature between neoliberal theory and its practice of 

electricity regulation in the most advanced countries, the evidence shows that 

neoliberalism did not work as expected. The practice in those countries did not allow 

a free, unregulated and self-competitive electricity market to evolve. Rather they 

regulate their sector due to its unique peculiarities. The option left therefore was for 

them to set up a market system that involves regulating the sector using SSR, strong 

regulator, state intervention and an interventionist antitrust law regime. This practice 

is still neoliberal but it is not the most radical one. This system is now the dominant 

practice in pioneer countries like Britain. This proves and confirms that 

implementing the core radical form of the theory is not realistic. It also confirms the 

limitation of the neoliberal theory in practice. Hence, the neoliberal theory had to be 

adjusted in practice and it shifted focus on independent regulators, better regulation, 

etc. But there is no policy to address the oligopolistic market structures. There are 

also issues that prove challenging in this neoliberal form of practice which includes 

industry capture consumers complaints of high rising cost of energy and switch 

issues. 

The evidence therefore shows that advanced countries still suffer from mixed results 

in their practice of SSR and antitrust law as analysed below: 
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a. High Energy Prices, Consumer Infraction Issues, Oligopolistic Market and 

Industry Capture 

 

Despite its experience as a pioneer country in the use of SSR and antitrust law, the 

British electricity sector still grapples with its own unique challenges. The analysis of 

the problems is focused on high energy prices, consumer issues, oligopolistic market 

and industry capture. Consumers in Britain still groan over increasing energy prices 

(Ambrose, 2018). A recent report showed that industrial consumers of electricity pay 

33% more than their counterpart from the rest of Europe and this was blamed on 

many reasons ranging from rising prices of gas, outages, weather, high demand and 

the lack of competition (Pfeifer and Pooler, 2018). This has lingered for quite some 

time (Meadows, 2018). Despite the option to change and switch suppliers, consumers 

find it difficult to do (Gunn, 2014 and He & David Reiner, 2015). Hence, there is 

overcharging of consumers by the main electricity companies that dominate the 

electricity supply market. In 2014 customers were overcharged almost £4 billion 

pounds over the previous 3 years (Lyons, 2014). This figure increased to £7 billion 

pounds in 2017 (Martin, 2017).  A government committee advised that competition 

is not working, and the price cap need to be fixed, because the electricity companies 

are overcharging customers and have persistently escaped price cap regulation (BBC 

Business News, 2018). This is not surprising since the motive of electricity 

companies is profit and public interest protection in the form of regulation needs to 

come in to address pricing and consumer issues. But Ofgem has over the years 

persistently refused to impose price cap. The government had to pass a legislation 

recently mandating it to impose price cap on electricity prices till 2020 under the 

Domestic Gas and Electricity (Tariff Cap) Act of 2018. The new energy price cap 

commenced in January 2019. 

Therefore, the above issues confirm that market failure is an intrinsic part of the 

electricity sector and would continue to exist under neoliberalism. This fact and 

problems raise a lot of questions on the viability of the neoliberal system of 

electricity regulation and the options for its reform or complete policy change.  
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b. The Debates on the Current and Future State of Electricity Regulation 

under Neoliberalism in Advanced Countries 

 

The question asked here is what are the solutions to the current problems of 

electricity regulation and policies under and beyond neoliberalism in advanced 

countries?  In assessing this only the discussion in Britain is referred to.
49

 The debate 

in Britain can be analysed and interpreted from two perspectives. There are those 

who are calling for the re-nationalisation of the sector by taking it back into public 

ownership and those who argue for more state intervention by imposing price caps 

on electricity tariff. This clearly shows that the first approach is more Keynesian, 

while the second one is a further moderate shift from the neoliberal practice.  

i. The Case for Re-nationalization   

 

The argument for renationalisation is hinged on the critique of the neoliberal failure. 

The sector-specific problems are interpreted as the bye-product of neoliberal policies 

which have seen consumers being exploited by the private electricity companies. 

Therefore, the Labour Party in Britain is calling for renationalisation of the sector.  

The Party pledged in its Manifesto of 2017 that if it forms government it will re-

nationalised the sector and place it under public ownership system (The Labour 

Party, 2017). The Party stated that it will take back ownership from the private sector 

and introduce a public ownership arrangement which is modern and democratic and 

would be different from the one it did under nationalisation. The Party also noted that 

the new structure will see the creation of national and regional grids electricity 

systems. The structure would then allow municipal and local councils to set up 

electricity companies under a new democratic ownership arrangement. It also 

promised to create in each region in Britain publicly owned electricity undertakings. 

The Party also plans to de-privatise the sector by taking over all the private 

electricity companies and replacing them with public agencies. It would create a 

National Energy Agency to take over the National Grid and fourteen regional energy 

agencies would replace the private distribution companies with the option of them 

being taken over by local councils. The plan would involve generating electricity 

from solar, wind, and tide in remote areas and feeding them into the network, and 60 
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 This is because of thesis word limitation and Britain pioneer position in the use of SSR and antitrust 

law under neoliberalism as discussed in Chapter 3 item 3.5 (a) and (b).  
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per cent of energy would be generated from renewables by 2030 which would lead to 

0 per cent emission by 2050. Two million homes will also be equipped to generate 

energy from solar and jobs would be created in the process (Labour Party Manifesto, 

2017). These plans are in line with its strategy for green industrial revolution, 

decarbonizing the economy, reducing energy bills and ending fuel poverty (Kentish, 

2019). 

These ambitious plans are worthy of reflection and consideration for countries like 

Nigeria. However, the problem with these plans in Britain is that they might fall into 

repeating the mistake of the past as argued by the Confederation of British Industry 

(CBI) (Kentish, 2019). But CBI response is not surprising because it falls within the 

old, usual and original neoliberal argument that Keynesian form of state intervention 

in whatever guise is bad especially where it excludes the private sector. The warning 

in that regard is that renationalisation would be bad for the industry. But the counter 

narrative to that is the element of bias by the industry which does not make their 

claim more convincing. 

However, the plans would raise a lot of questions on the viability of the new 

structure in view of the similarities of the new plans with the old ownership structure 

that existed in the early period of the development of the industry which were some 

of the reasons for nationalisation. One of such is the issue of municipal ownership in 

the sector which existed before nationalisation which Labour Party wants to repeat. 

Municipal ownership was experimented before electricity nationalisation and it 

subsequently fall out leading to its privatisation.  The Labour plan however argues 

that this form of municipal ownership would be different under a new democratic 

ownership arrangement and will not return to the past.  The lack of detailed 

information still gives room for doubt on how to avoid repeating the mistake of the 

past. But it remains to be seen how Labour will implement the policy when they 

form government in the future.  

The plans however have unique selling point which is the issue of renationalization 

in line with green industrial revolution in order to reduce CO2 emissions, reducing 

fuel poverty, making energy a human right and creating jobs. But it remains to be 

seen how those plans will work in practice when Labour Party form government in 

the future.  
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However, some of Labour’s idea fit into the recent discussion by scholars on 

democratic ownership of energy sectors. Democratic ownership of natural resources 

is now proposed as a model of public ownership in which government and 

communities own and utilise their energy sectors.  For instance, Cumbers (2012) is 

of the opinion that ownership by the community is feasible and doable and would 

serve as the solution to the neoliberal model of economic and natural resources 

governance. He argued that this model has been tested in some Latin American 

countries and the results are encouraging. But one observable difference is that that 

model was used in developing countries whose markets, economic system, 

infrastructure, legal and political regimes are different from that of an advanced 

country like Britain. It remains to be seen how the model structure can be plan and 

introduce in Britain in case the Labour Party form government in the future. 

This thesis believes and supports Labour Party’s ideas of improving the electricity 

sector through renewable energy strategy and investment. It supports doing so in 

Nigeria and in addition the existing non-viable private electricity companies should 

be taken back into public ownership (see Chapter 8). But this has to be tested 

whether a renationalisation and democratisation option would find any support in the 

country. 

ii. The Case for State Intervention and Regulation through Price 

Caps as Temporary Solution  

 

In similar vein, there are discussion in advanced countries that still supports 

neoliberal method of electricity regulation. For instance, in Britain, the conservative 

government approach to solving the current market failure in the sector is through re-

regulation and state intervention. This is their preferred approach and they are not 

keen in taking initiative to renationalise the sector. Several complaints led to the 

Conservative government adopting state regulation and intervention to address tariff 

hike and its associated exploitation by private electricity companies. A legislation on 

price caps called the Domestic Gas and Electricity (Tariff Cap) Act was enacted on 

the 19
th

 of July, 2018. The legislation cap electricity for certain category of 

consumers. The law will last till 2020 and there is provision for the option of 

elongating it till the year 2023.  This action is reregulation under neoliberalism in 
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practice and shows that the neoliberal idea of free market and competition has limits 

which can be cured through state intervention and regulation.  

The problem however with the price cap regulation is that it is temporary and may 

still come back to haunt consumers after its expiry period lapsed.  Although it can be 

argued it can be extended, it will still not solve the problem of this type of market 

failure because its origin is the neoliberal design of the sector that created oligopoly 

and higher electricity prices.  The idea was political and came in response to Labour 

Party’s policy in view of the fact that it was consumers’ complaint and consumer 

protection groups that made the conservative government come up with the 

legislation to tackle the rising energy prices.  

The inaction by Ofgem for some time in not addressing the rising energy cost showed 

that industry capture is still present in the sector and has not been adequately 

minimised by the regulator or legislator.  Therefore, these structural issues cannot go 

away for long. Even if they go in the meantime they will come back in the future 

because the solution adopted did not address the root cause of the problems which 

remain unless a holistic approach is taken to solve them.  The approach may have to 

involve setting up a committee to study the effect of the neoliberal policies on the 

sector and come up with solutions to cure these market imperfections.  

3.7   Application of the Theories to the Research, the Hypothesis and Neoliberal 

Practice    

 

The research is guided and framed around the above theories highlighted and 

discussed and they will be applied to explain, analyse and interpret the thesis. The 

theories will guide the thesis in answering the normative and empirical research 

questions on electricity regulation and antitrust law in Nigeria. They will also be 

used to test the hypothesis designed for the research (see Chapter I).  But it is to be 

noted that the research is first and foremost a critique of economic theory and 

practice of neoliberal electricity regulation in Nigeria. Therefore, the neoliberal 

economic theory will be used to analyse the ideas of free market principles and 

antitrust law and its influences on the policy of electricity regulation.  In addition, the 

Keynesian economic theory will also be applied to trace and discuss the basis for 

state intervention and regulation of the electricity sector in the past which was 

exercised through public ownership. In addition, the same theory will be used to 
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discuss the current and future state of electricity regulation in advanced countries and 

Nigeria in view of the on-going debate for re-nationalisation and democratic 

ownership of natural resources by governments and communities under 

neoliberalism.  

 

In addition, the theories of economic regulation will be applied to guide and interpret 

the thesis. These include public and private interest theories of regulation, capture 

theory, weak institutions theory, better regulation theory and competition law 

theories.  The public interest theory will be used to assess why the electricity sector 

is regulated in the public interest and why state intervention is needed and used to 

correct market failure under and beyond neoliberalism. 

The private interest theory will be used to analyse how regulation is hijacked by 

private interest and how it leads to capture. The capture theory will also be used to 

explain and assess whether there is government or industry capture in the electricity 

sector in Nigeria, how it is exercised and the rules put in place to minimise it.  The 

weak institutional theory will be used to assess the existence or otherwise of weak 

institutions of governance in the electricity sector in Nigeria and the limitation of 

legal transplantation of neoliberal laws and policies copied from advanced countries 

without taking into consideration the legal, economic, political and social 

circumstances of the country. In addition, the theories of competition will be used to 

identify the different model policies and schools of antitrust law designed under 

neoliberalism to regulate market power, abuse of dominant position, mergers and 

acquisition and other anti-competitive conducts and practices in the electricity sector.  

The different schools on antitrust law and enforcement will be used to identify the 

type of competition law that should be in place in the electricity sector under and 

beyond neoliberalism. The theoretical discussion on the schools of antitrust law and 

their ideas about interventionist or non-interventionist competition law will also be 

used to examine the type of antitrust law policy for electricity sector.  This will also 

be used to assess the type of antitrust law currently in place in Nigeria policy and 

how it can be concurrently applied with SSR while drawing the lessons from the 

practical experiences of advanced countries like the UK and EU in that regard.  
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3.8  Conclusion 

 

The above discussions in this chapter reviewed the literature and theories on 

electricity regulation and antitrust law. The chapter forms the framework of the study 

and indicates how the theories discussed in it will be applied to analyse and interpret 

the thesis. The theories support the theoretical and empirical analysis that comes later 

across the chapters. The chapter also examined the theories of electricity regulation 

under Keynesian and neoliberal policies and antitrust law in advanced countries. In 

doing so, specific reference was made to the practice in Britain and relevant aspects 

of EU antitrust law. The conclusion drawn from their experiences is that the theory 

of neoliberal electricity regulation and antitrust law is neither practically feasible nor 

realistic in its initial theoretical form.  

Electricity regulation using free, unregulated, open and self-competitive markets 

does not work in practice without strict regulation and a strong regulator. Even the 

independence being envisaged under this neoliberal form of practice is an illusion 

because previous discussions and the ones in the next chapter on Nigeria will reveal 

that regulators ended up becoming captured.   

Hence, the conclusion from this is that neoliberal practice of electricity regulation 

and antitrust intervention cannot completely solve market failure. This is because 

electricity sector would always be susceptible to market failure and strong state 

regulation and antitrust intervention, more in line with Keynesian approach, is 

needed to address market failure.   

In using SSR, the state and regulators have continued to use legislations, policies and 

rules to minimise government capture, support renewable energy markets and impose 

price caps. The practice of independent regulation in Britain shows that government 

capture is avoided and rules are in place for consultation with the industry and 

consumers in line with better regulation practices. It was found out that also that 

antitrust law is part of the regimes for regulating electricity sectors in order to 

address anticompetitive practices and conducts by private electricity companies. 

There is the concurrent application of SSR and antitrust law and rules are made on 

how to resolve conflicts between them.  
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Despite the above however, problems continue to exist in advanced countries like 

Britain and including industry capture, consumer issues, high tariff, and oligopolistic 

markets. This has created room for debates on how to address these issues and the 

way forward for the future regulation of the sector. In that regard, the chapter 

interpreted the debates and the options currently being discussed in Britain along the 

following lines: One option is the Labour Party’s re-nationalisation as the solution to 

the problematic outcomes of the neoliberal model of governance. The proposed 

measures include taking back the sector under public ownership and designing it to 

operate in line with climate change and state interventionist ideas akin to that of the 

Keynesian conceptions. This is a radical approach as it would be a clear shift from 

the market fundamentalist ideas. The problem however is that there is not much 

details on how to translate that into practice in view of past experiences with 

nationalisation and the fact that Labour is not currently in government. But this 

debate is worthy of consideration for countries like Nigeria on the future regulation 

or modification of its neoliberal electricity sector. The debate may become a policy 

in Britain when Labour form government in the future and the idea spreads across 

the world and put pressure on policy makers to adopt same in Nigeria.  

The second option is the continuation of neoliberal policies under SSR and an 

interventionist but neoliberal antitrust law regime as well as reregulation through 

state intervention by legislation to solve market failure. This practice seems to be the 

approach being taken by the Conservatives which is more in line with neoliberal 

competition law that opposes state ownership of the sector. Therefore, the alternative 

they give involve the modification of the neoliberal practice by placing price caps on 

tariff through legislation under an independent regulator and a flexible interventionist 

competition authority that will not be too strong as to disrupt the working of the free 

market system. This approach was recently adopted by the Conservative government 

with the enactment of price cap legislation till 2023. The option seems to be a 

temporary approach to solving market failure. The argument for this can be 

interpreted as a measure to prevent overcharging and high rise and increase in 

electricity prices for the time being. But the measure will not address other core 

issues affecting the sector like industry capture and oligopoly. However, this is the 

option put on the table by the Conservative government and the reasons arebecause 

of its pro-market approach to economic regulation of the sector and its sympathy and 
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bias for the neoliberal policies. A policy of renationalisation or restructuring beyond 

neoliberalism seems not to be their focus of attention for now unless if they lose 

election and start reconsidering their approach to electricity regulation or due to 

public pressure or demand that can force a change in policy adoption.  

 

Finally, the above lessons from the practice of electricity regulation and antitrust law 

in Britain and EU can give guidance and help to solve some of the problematic 

outcomes of implementing the neoliberal model of electricity regulation in Nigeria as 

discussed in the next chapter.  
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IV. ELECTRICITY REGULATION IN NIGERIA  

 

4.1 Introduction 

 

This chapter reviews electricity regulation in Nigeria. It gives brief background on 

how the sector began under state ownership and the domestic and foreign factors that 

led to the imposition of neoliberal policies. It also highlights how the sector is 

currently regulated under SSR and the neoliberal structure put in place to support its 

operation.  

The chapter is divided into seven sections. Following this introduction, section 2 

gives an overview of the developmental stages of the sector from pre-colonial to 

colonial and post-colonial periods and the factors that necessitated putting it under 

public ownership. This is followed with analysis on how the sector operated under 

state ownership in post-independence era both under past civilian and military 

administrations and how their policies and ideologies of economic nationalism and 

industrialisation impacted in the positive and negative developments of the sector. 

Section 3 gives a detailed analysis on the problems faced by the sector under state 

ownership and the domestic and foreign motives which formed the basis for its 

privatisation. Section 4 reviews the privatisation plans and how they were designed. 

Sections 5 and 6 states the laws, policies, governance framework and market design 

introduced to support the privatisation. It ends with a conclusion in section 7. 

4.2 The Historical Developments of the Sector: How Far Have We 

Come? 
 

Numerous literatures have discussed the historical developments of the sector in 

Nigeria and how it operated for several years under state ownership before its 

privatisation (Simpson, 1969, Ajayi and Crowther 1974, Manafa, 1979, Phillip, 1982, 

Ayodele, 1982 and Ebirim and Nwajiugbo, 2014). Therefore, the discussion here will 

be restricted to a brief account of that in view of it detailed discussion in those 

secondary literatures. The historical account shows that it essentially began as part of 

the colonial legacies of colonial administrators who introduced it in Nigeria for use 

in their homes and offices (Akpen, 2005).  Thereafter, it was spread across the 

country. Most of the power stations were built and publicly owned by the Public 
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Works Department (PWD) (Ayodele, 1982). The private sector and municipal 

councils called Native Authorities (NA) also set up their own electricity undertakings 

to support their commercial activities and to provide electricity to their people 

(Simpson, 1969).  

With its spread and expansion, a government regulatory body called Nigerian 

Government Electricity Undertakings (NGEU) replaced PWD as the new organ 

mandated to coordinate, streamline and re-organise the various electricity 

undertakings and power stations in the country (Manafa, 1979). NGEU later became 

a statutory corporation and was renamed the Electricity Corporation of Nigeria 

(ECN). This was done by the Electricity Corporation Ordinance No. 15 of 1950.  

ECN functioned as a central body responsible for the regulation and coordination of 

electricity undertakings and power stations across the country (Awosope, 2014). 

In 1962, a statutory body called the Niger Dams Authority (NDA) was set up under 

the Niger Dams Act to construct, manage, generate and distribute hydroelectricity 

from those dams and rivers ( Igweh, 2013). It generated and transmitted electricity 

from its hydro power stations and sold same directly to its consumers and to ECN. 

ECN and NDA coordinated the industry and additional power stations were built and 

linked to the national grid network and the country began to have a vertically 

integrated utility system (Manafa, 1979). In 1972 a military law called Decree No. 24 

of June, 1972 was enacted and it merged ECN and NDA to create the National 

Electric Power Authority of Nigeria (NEPA).
50

 The reasons for the merger were 

anchored on the need to remove duplication of services and to have a single well-

coordinated electricity supply company for the whole country (Manafa, 1979). This 

was also a period when most of the Nigerian economy was nationalised.  

NEPA operated as statutory corporation under nationalisation but over the years it 

suffered serious problems in its operations which led to general inefficiency and poor 

service delivery (Odeh, 2011). It also suffered from inadequate funding by 

successive governments and the commercialisation of its activities did not improve 

its finances. There was little revenue collection from the sale of electricity because 

people saw it as a form of social service to be provided by government free of charge 
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and a common good  to be easily taken by all at will and its infrastructure vandalised 

and destroyed including energy theft (Oni, 2013).  

NEPA also suffered corruption and lack of accountability by its staff and personnel 

(Adzenge, 2012 and Oni, 2013).  Its staffs were unmotivated due to poor salaries and 

conditions of service and hence engaged in poor decision making and corrupt 

practices (Adzenge, 2012). They also engaged in mismanagement of the little 

revenue and resources collected from consumers and they were not called to account 

for their corruption which combined and caused the total collapse of the sector 

(Olukoju, 2004). There was also the lack of new investment in the sector and poor 

infrastructure crippled the generation, transmission, distribution and supply of 

electricity (Onagoruwa, 2011). Turnaround time and electricity availability was 

almost zero thereby leading to total black out with electricity becoming a scarce 

commodity and virtually impossible to get in many parts of the country. This 

condition created chronic electricity shortages.   

The above problems were typical of most state-owned companies (Kessides, 2004). 

It is therefore not surprising that NEPA was dysfunctional during this period and 

suffered the same fate most state-run electricity companies faced all over the world. 

The inefficiencies became a point of reference in support for the neoliberal 

arguments to privatise and allow the private sector to run the industry. It was 

believed by the neoliberals and their supporters that public ownership was to be 

blamed for the inefficiencies and that private ownership and operation of the sector 

would lead to efficiency because the private sector has the financial, technical and 

managerial resources to revamp the industry and ensure its efficiency, growth and 

development (Adzenge, 2012). Hence, Nigeria was asked to privatise the sector as 

the solution to its problems. As earlier highlighted, the privatisation was at the behest 

and imposition of international lending institutions like the WB and IMF (Wamugo, 

2001).  

Accordingly, the government agreed to the imposition of the privatisation policies. 

The reforms were adopted and implemented gradually. First, private sector 

participation was encouraged at the distribution levels under a government policy 

report of 1982. This was pursuant to a committee set up to look into the way public 

enterprises were administered in Nigeria and the report recommended some form of 
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liberalisation of the sector. Second, NEPA was allowed to commercialise its services 

so as to earn more revenue under the policies of commercialisation. Lastly, full 

neoliberal reforms were adopted. These steps are further examined below. 

4.3   Neoliberal Policies in the Nigerian Electricity Sector under Privatisation 

 

There are multiple factors for the policies. These factors formed the genesis for 

imposing the neoliberal policies and transferring its ownership and operation to the 

private sector.  

a. The Origin, Genesis of the Motives for the Privatization Policies: 1972 – 

1998 
 

The motivational and causative factors for privatising the sector were both internal 

and external. Internal factors were as a result of the poor performance and 

inefficiencies of the sector under state ownership as earlier discussed while external 

factors include international oil crisis and loan conditions imposed by international 

lending institutions and the globalisation of neoliberalism (Ekanade, 2014). These 

were identified by Ramamurti (1992) as most of the proximate and immediate causes 

of privatisations in developing countries.   

i.    Domestic Reasons visa-vis Dismal Performance of the Sector 
 

The domestic factors for the privatisation in Nigeria resulted from the dismal and 

poor performance of the sector due to corruption, inefficiency and mismanagement 

as discussed above. These factors made government to nurse the idea of allowing 

private sector participation.  

ii. Foreign Imposition, Pressure and Influences of International Lending 

Institutions under the Neo-liberal Structural Adjustment Programme 

(SAP) of WB and IMF 

 

The second factor for the privatisation was the pressure and loan conditions imposed 

by the international monetary institutions on the Nigerian government. The 

conditions were imposed after Nigeria approached them for loans. This external 

factor was compounded by the international oil crisis that caused dwindling oil 

revenues for the country that led to the adoption of economic policies of austerity 

(Ekanade, 2014). The oil crisis could not allow Nigeria to get enough revenue to 
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finance its budget and therefore it decided to apply for loan. The IMF and WB (the 

Banks) were open to granting such loans to Nigeria on the condition that it will 

comply with some economic policies which included the demand that it privatise its 

state-owned enterprises (Idornigie, 2012a). The Banks have been in the habit of 

using conditionality as a weapon for their loans for countries that want to access 

them (Nelson 1996).  As earlier highlighted in the theory chapter, conditionality 

involves reducing state ownership and privatisation (Krogstad, 2007). The Banks 

used conditionality as weapon to influence economic reforms in many countries. 

They also used the opportunity created by the debt crisis and economic problems 

faced by countries to spread and implement their neoliberal ideology and 

prescriptions of privatisation in the energy and public utility sectors of developing 

countries. As Levitt (1992:97) observed: 

The debt crisis of the 1980s has served to set in motion a 

restructuring of the post-war order which governed relations 

between developed and developing countries…the domestic 

policies of scores of African, Caribbean and central American 

countries are now programmed by the Washington-based 

agencies.  

The Banks used the advantage of the economic crisis faced by Nigeria to impose its 

loan conditions of the neoliberal policy of governance on its economy and energy 

sector. Nigeria was in dire need of this loan and therefore agreed to cooperate 

because it was an expedient means for the country to solve its economic problems 

and the poor performance of its public enterprises.  After accepting the 

conditionality, the government began restructuring its state-owned enterprises 

including the electricity sector. In doing so, it introduced commercialisation and 

privatisation of NEPA services in 1988. A legislation, called the Privatization and 

Commercialisation Decree of 1988, was enacted. 
51

 This Decree was the first 

legislation that paved way for the introduction of deregulation into the Nigerian 

economic space (Idornigie, 2012). The Act empowered government to privatise and 

commercialise its public enterprises including the electricity sector. The Decree set 

up the Technical Committee on Privatization and Commercialisation (TCPC) in 

1990. TCPC was a government body responsible for policy implementation and it 
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recommended the amendment of the NEPA Decree of 1972 to ensure that it can 

commercialise it activities and allow private sector participation. Consequently, the 

NEPA Decree of 1972 was modified by the National Electric Power Authority 

(NEPA) Act of 1990 and the Electricity Act of 1990.
52

 

The NEPA Act of 1990 brought additional reforms by diluting the state monopoly of 

NEPA. NEPA now was considered a commercial enterprise and was vested with the 

power of conducting the business of electricity as an independent entity.
53

 The Act 

allowed a window through which private companies that are interested in the 

business of electricity can obtain license to do so.
54

 Further amended laws opened up 

the market to private sector participation. This was done under the Electricity 

(Amendment) Decree of 1998 and the NEPA (Amendment) Decree of 1998. The two 

legislations allowed private sector to engage in the generation of electricity. The 

NEPA (Amendment) Act of 1998 relaxed the monopoly enjoyed by NEPA. It 

enabled small Independent Power Producers (IPP) to generate electricity which was 

hitherto the exclusive preserve of NEPA. However, before NEPA was finally 

privatised it continued to suffer inefficiency despite the commercialisation of its 

services. Corruption and mismanagement continued unabated and there was serious 

loss in its technical and financial operations (Amucheazi, 2012). Hence, the fate of 

NEPA was finally sealed when eventually government decided to adopt policies of 

full privatisation from the beginning of 1999. 

4.4  A Review of the Background to the Policies and Legal Regimes in the 

Sector Pre and Post-Privatisation and how they impacted the Industry: 1999 - 

2015 

  a. The Pre-Privatization Plans and Policies  
 

A review of the privatisation plans and policies indicates that they are neoliberal in 

design and outlook, but their implementation contains a different result with a 

mixture of Keynesian model of market intervention by the state and regulators to 

enable the market functions. In tracing the historical links of the electricity reforms, 

the road to privatisation began when government adopted the policies of 

liberalisation and commercialisation under SAP policies introduced from 1988 to 
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1998.
55

 However, steps towards full privatisation were taken after the election of a 

new civilian government in 1999. The new government started rolling out neoliberal 

policies as part of its broader economic reforms in Nigeria (Amadi, 2017). The 

government was pro-market and therefore began implementing various economic 

programmes in line with market fundamentalism of which the electricity industry 

was a prime target.  

As highlighted at the beginning of this chapter, the privatisation policies were 

adopted due to the dissatisfaction with the dismal performance of the sector and the 

imposition of global neoliberal economic policies on Nigeria and those policies were 

part of a neoliberal global effort of privatising public utilities all over the world 

(Hazel, 2015). 

Consequently, the Nigerian government of President Obasanjo embraced the full 

economic policies imposed on it by the IMF and WB and introduced same in the 

electricity sector (Baker, 2008). In fact, an invitation was extended by his 

government to IMF and the International Finance Corporation (IFC) to come and 

advise Nigeria on how to model its privatisation. The IFC became the lead advisor to 

the government on how to implement the privatisation programs (Aluko, 2007).  IMF 

and WB were made the bankers and they influenced the template adopted by the 

government (Okafor, 2007).  

The template adopted by Nigeria was in tandem with the Banks’ textbook one size 

fits all policy that was drawn up in line with the electricity reforms experimented in 

Chile and in Britain.  Therefore, in adopting this template, the Nigerian government 

came up with radical legal and institutional reform policies for the sector (Iwayemi, 

2014). Legislations and policies were set up to support the road map to privatising 

the sector. The government, being aware of the historical problems of NEPA, 

identified that the only solution to the problems of the sector was to privatise it and 

allow private investors to own, manage and operate the industry (Olalere, 2014).  

Pursuant to this, a four-stage process and strategy was laid down for the privatisation. 

These stages are Pre-transitional stage (2005-2013), transitional electricity market 

(TEM) in 2015, Medium Term Electricity Market and Long Term Electricity Market 

(World Bank and Nigeria PSRP, 2018).
 
 However, for the purpose of this discussion, 
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and for easy analysis of the various policies and laws introduced into the sector, the 

privatisation reforms are discussed in four yearly phases: 1999 to 2005, 2005-2009, 

2010-2015 and 2015 - to Date. These phases were extracted from secondary 

literature for easy explanation. The phases were supported by the various legal and 

policy regimes to ensure the realisation of the objectives of privatisation and the 

revamping of the sector in line with government aspirations. The policies cover the 

legal, institutional, administrative and implementation frameworks for the sector. 

b. Phase I: Law and Policy Making Stage - 1999 to 2005  
 

This phase was focused on making the necessary policies and legislations that would 

support the privatisation. This was to ensure that a seamless privatisation was put on 

course. Hence, various legislations and institutions of governance were established to 

roll out and implement these policies. In assessing this phase, it can be observed that 

the target and milestones set for it were achieved. This is because all the necessary 

laws, policies, and institutions to support the neoliberal privatisation were put in 

place and implemented. Some of the policies and legislations include the Public 

Enterprises (Privatization and Commercialization) Decree No. 28 of 1999 and the 

Nigerian National Electric Power Policy (NEPP) of 2001.  

In addition, other policies and projects were brought on board. This includes the 

National Integrated Power Projects (NIPP) designed to create additional generating 

entities using gas as source of fuel. The NIPP projects were meant to boost the 

generating capacity for the sector by constructing several generating entities and 

power projects in the southern part of Nigeria due to their gas potentials to enable 

them use gas to power generating plants and improve the generating capacity in the 

country (Saidu, 2011).  

The contents and focus of the above policies was neoliberal in nature due to the 

emphasis on creating a competitive electricity market and the transfer, management 

and operation of the industry from the state to the private sector. The setting up an 

independent regulator was also at the heart of neoliberal ideology because of the 

intended logic in shielding the regulator from politicisation and interference by 

government and the industry. Unbundling was intended to separate entities to expose 

them to market forces and regulating those that are prone to monopoly in line with 

neoliberal theories and policies for the sector.  
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c. Phase II: Implementation Stage including Unbundling of Entities and 

Transfer of their Assets to a Holding Company: 2005 – 2010 
 

This phase saw the enactment of the EPSR Act and the final unbundling of the state-

owned electricity company and its replacement with a holding company. The 

unbundling of NEPA led to it being broken into eighteen (18) companies and the 

transfer of its assets to the PHCN.
56

 A regulator called NERC was also established 

for independent regulation.  

A committee called the Power Sector Reform Committee (PSRC) was set up to 

ensure that the policies were implemented. In that regard, the target for this phase 

was achieved because the following legislations and institutions were successfully 

put in place. They include the Electric Power Sector Reform (EPSR) Act of 2005 

which is the SSR for the sector. It laid the legal basis for the privatisation and 

operation of the sector and provided the legal regime, the market design and the 

structure of the industry.
57

 It contains the unbundling method and process for the 

sector and the divestiture and phasing out of government ownership. It set up an 

independent regulator in Nigerian Electricity Regulatory Commission (NERC).  This 

was in line with the neoliberal practice of independent regulators. NERC is the 

Regulator saddled with the power to regulate the industry. It replaced NEPA as the 

regulator and was meant to act independently in line with the neoliberal philosophies 

and model of independent regulation. NERC was also conferred with the power to 

license market participants, issue market rules and regulations and ensure the 

transition of the electricity market into a competitive one.
58

  

The EPSR Act made elaborate provisions on the independence of NERC including 

its powers and functions as well as funding and personnel. Independence also relates 

to its operations, regulatory decisions, and the appointment of its Commissioners. 

The regulator in theory was supposed to be separated from government and shield 

from its political influence and interference. Section 33 of the Act empowered NERC 

to ensure that directives given to it by the Minister of Power are not in conflict with 

the Act.
59

 Section 34 also allows it to make independent decisions through its 

Commissioners who are appointment by the President on the confirmation of the 
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senate.
60

 Section 50 also expects NERC to have streams of funding sources so that it 

will not be starved of funds to carry out its responsibilities. It gets funding from fees 

and charges from industry participants and budgetary allocations by the national 

assembly.
61

 This provision was to ensure that it relies on independent sources of 

funding without facing the risk of capture from government budget or subvention. 

However, this is not always the case in practice as discussed in the next chapter 

because lack of adequate funding has constrained NERC’s activities from the 

beginning which exposed it to government and industry capture.
62

 Finally, section 96 

of the Act provides that NERC has wide and large powers to make regulations for the 

industry and on all issues that are convenient and will give effect to the Act.
63

 

However, in practice this has limitation due to the several acts that erodes the 

independence of NERC as examined in Chapter 5 and 6.  

d. Phase III: Final Lap of Privatization and Running of the Sector under SSR 

Regulation and Market Competition: 2010 – 2015 

 

This phase saw the injection of fresh policy and institutional inputs with the setting 

up of the Presidential Task Force on Power (PTFP) in June 2010 and the Roadmap 

for Power Sector Reform (Roadmap) in August, 2010 (The World Bank and Nigeria, 

2018). The Roadmap of 2010 and the PTFP were meant to fast track and re-strategize 

government plans and commitment to the full privatisation of the sector. The 

Roadmap contained key objectives and principles which include removing obstacle 

to private sector investment, government strategy on the sector and divestment of its 

ownership in the state-owned successor companies and reforming the gas sector to 

support electricity generation.
64

 

Accordingly, this phase saw the divestment of government ownership stake and the 

sale, transfer and takeover of assets and operation of the sector from the state by the 

private sector. The distribution companies (DisCos) and generating companies 

(GenCos) were sold to core investors within this period. The BPE conducted the 

biddings and sold the assets under PHCN. On the 26
th

 of October, 2012 BPE finally 

called and approved the bids for the sale of some of the entities of PHCN with a view 
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of completely privatising them (Legit, 2012).  In 2013, the assets of PHCN were 

approved to be transferred to the private sector (Ujah, 2013). These assets comprised 

those in the GenCos and DisCos which were transferred into full private ownership 

(Amadi, 2017). The final phase of the privatisation was concluded in November 

2014 with the selling of the eleven DisCos under PHCN to private investors (NERC, 

2014). In respect of the GenCo assets, three of them that use gas were sold to private 

investors and three that use hydro were concession to the private sector (World Bank 

Nigeria PSRP, 2018).  This was also followed by the establishment of the Nigerian 

Bulk Electricity Trading (NBET) Plc as the bulk purchaser of electricity from 

GenCos. 

e. Phase IV: Transitional Electricity and Market Competition Stage - 2015 to 

Date 

 

This phase is under the post-privatisation period and it saw the declaration by the 

Minister for Power of the introduction of Contract Based Market (CBM) under the 

Transitional Electricity Market (TEM) stage in line with the four stage reform 

process of the sector.
65

 NERC declared the market to be in TEM in February 2015 

and therefore all activities are expected to be governed by contracts (World Bank and 

Nigeria PSRP, 2018). This phase also saw the establishment of the Nigerian 

Electricity Market Stabilisation Facility (NEMSF) in 2015 to provide a funding 

lifeline so that the funding deficit in the market can be addressed.
66

 

However, the reality is that the market is not in TEM and it still faces regulatory 

challenges, DisCos malfeasance, liquidity issues, etc which have prevented the sector 

to operate purely on contract basis. Hence, regulatory intervention has continued to 

dominate the market to enable it function which is at variance with neoliberal 

assumptions and expectations. It was in that regard that the government came with a 

new policy called the Power Sector Recovery Programme (PSRP) of 2018.  The 

PSRP was compiled by World Bank and Nigeria, as part of the larger government 

economic policy under the Federal Government Economic Recovery and Growth 

Plan (ERGP) part of which involves improving the privatised power sector. The 
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policy was aimed at increasing power generation levels, bringing on board renewable 

energy projects the operational capacity in the sector (World Bank and Nigeria 

PSRP, 2018).   

 4.5   How the Privatisation Plans and Policies were implemented  

 

As earlier highlighted, a gradualist approach was taken in the privatisation in line 

with the provisions of the EPSR Act. The plans include first deregulating the sector, 

followed by unbundling of NEPA and the transfer of its assets to a holding company, 

sale of the assets to private investors and the setting up of regulatory agencies for the 

market and thereafter allowing competition to take over. These plans were in line 

with six elements required by the IMF and WB neoliberal reform template which 

include allowing the sector to operate on commercial basis, introduction of 

competition, restructuring of the sector through break up and unbundling of existing 

state owned monopoly company, privatisation and sale of the unbundled companies, 

creation of independent regulator and restricting government role in the sector to that 

of policy formulation only (Bacon and Besant-Jones 2002).  

a. The Breaking up and Unbundling of NEPA into Separate Entities under 

PHCN 

 

The EPSR Act unbundled and broke up NEPA into eighteen different companies. In 

that regard, six companies were created in generation, one company in transmission, 

and eleven companies in distribution.
67

 The new unbundled entities were placed 

under the ownership PHCN before they were sold or concession to the private sector.  

b. Sale of PHCN Assets to Core Investors and the Private Sector 

The final lap of privatisation saw the sale of assets to the private sector. The sale was 

used by government divested its interest in the sector to the private sector with a 

view of attracting funds and investment as well as allowing the sector to be run 

efficiently in line with the private sector efficiency arguments of neoliberalism. 

While some of the assets in GenCos were completely sold, some were concession 
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 (a) Generation consist of the followings; Kainji Power Plc, Shiroro Power Plc, Ughelli Power plc, 
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with others in DisCos allowed to be co-owned with the government but run by the 

private sector as core investors. But as earlier highlighted, before the assets were 

sold, PHCN temporarily hold their ownership and served as a transitory entity that 

held the assets pending their privatisation. After the sale PHCN was wound up.  

The methods of asset sale in Nigeria was done differently especially in the DisCos. 

The dominant methods used in privatising and transferring assets to the private sector 

are either through asset sale or core investor sale (BPE, 2006). In asset sale all the 

assets of the undertaking are wholly and completely sold and transferred to private 

investors (Bolanle, 2011).  There is also share sale or core investor sale in which the 

majority stake or equity shares in undertakings typically 51% is sold (Bolanle, 2011). 

In the case of Nigeria, core investor sale was adopted for the DisCos.
68

 The DisCos 

under PHCN were first corporatized as limited liability companies.
69

 The percentage 

shares in these corporate entities were sold to the private sector while government 

retained some. The government used the core investor sale to transfer those shares 

and assets in the Discos to the private sector. The private sector was given sixty per 

cent ownership stake in those companies while government retained forty per cent 

stake.
70

 This was confirmed in an interview with a staff of one of the DisCos where 

he said:  ‘in this sector, the government owns 40 per cent and we the private sector 

own 60 per cent of the distribution business.’
71

 

The 40 per cent stake in the DisCos is held by BPE on behalf of the Federal 

Government of Nigeria. This was confirmed in an interview with D1: ‘…BPE 

controls 40% per cent of the shares of the distribution companies on behalf of the 

Nigerian government.’
72

 But government is not an active shareholder because it is 

the private sector that runs the DisCos. However, some generation entities under 

PHCN were transferred to another holding company called Niger Delta Power 

Holding Company (NDPHC) under the management of the private sector. The other 

entities in generation were sold through asset sale while some of them in the hydro 

were concession. As to why government decided to retain percentage stake and 

ownership in the DisCos Oni (2013) noted that this was the preferred option being 
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used globally for distribution companies. The government also retained the 

Transmission Company of Nigeria (TCN) for security of supply purposes and for 

other public policy objectives. In addition, NBET is owned by the government 

through BPE and Federal Ministry of Finance.
73

  

c. Execution of Performance Agreement (PA) with Distribution Companies 

(DisCos)  

 

As part of the privatisation contracts, an agreement called Performance Agreement 

(PA) was executed by government with core investors in the DisCos. The PA is part 

of the contractual documents that states the terms and conditions for the sale of 

shares and assets in the privatised electricity undertakings. The PA also contains the 

conditions which the DisCos are required to observe as a yardstick for measuring 

their performance in relation to what they are expected to do in the sector. However, 

the PA has been problematic for the sector because some of the clauses in the 

agreement on performance have become difficult to be discharged and enforced 

against the private sector especially the Aggregate Technical, Commercial, and 

Collection (ATC & C) Losses model and metering as examine below.    

d. Aggregate Technical, Commercial and Collection Losses (ATC & C) 

Conditions 
 

The ATC & C is a bid condition requirement contained in the PA executed with the 

private sector at the time of privatisation. Its condition requires core investors to 

comply, satisfy and reduce their ATC & C over a five (5) year period after 

privatisation. 
74

 This was a pre-condition for the success of the biddings by the core 

investors whereby bidders were asked to indicate how they are going to reduce their 

loss levels and improve collection of revenues if they succeed in getting ownership 

of the DisCos. It was on that basis that the government approved their bids with a 

view to ensure operational efficiency and gradual development of the sector.
75

 

Oni observed that the ATC & C condition was necessary due to past experiences 

with DisCo undertakings under PHCN where they suffered 40 to 50 per cent loss in 

the power sent to them by the TCN (Oni, 2013). The reason for the loss in power was 
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the aged and decayed electricity infrastructure in the country which makes it 

technically difficult to hold or wheel the entire volume of the electricity generated.
76

 

This was coupled with the poor revenue collection from consumers in respect of the 

electricity sold to them by PHCN. Oni (2013) observed in that regard that the ATC & 

C conditions were inserted as bid requirement because DisCos are natural 

monopolies within their franchised areas and therefore the highest bidder parameter 

used in other bidding systems was not used for the DisCos because that alone cannot 

address losses. He also noted that this model was used as a bid parameter for the 

DisCos because their privatisation was not strictly done in order to raise money but 

rather as a way of improving their performance. This information was corroborated 

by a policy analyst I Interviewed. PM2 explained how the ATC & C works in 

practice in the following way: 

So it was based on that criteria that the bids were chosen. 

Your ability to have a more aggressive ATC & C loss 

reduction trajectory. And what does it take for you to reduce 

that loss trajectory? You need to invest massively. Commercial 

losses you know at the metering point, there is metering point 

where you don’t really have even bulk meters. So you cannot 

really account for…where your electricity is going. Collection 

losses, you sold electricity to [consumers], so your ability to 

go and collect and enforce. Some people may not have meters. 

Some people even some of the meters are faulty, they are not 

well calibrated and all that. All these issues for you to fix it 

you need to invest massively. And that is where the problem is. 

So you can commit to reducing ATC & C losses but if you 

don’t achieve it then it has an impact on your tariff at the end 

of the day.
77

 

In addition, the ATC & C component is infused into the tariff system for electricity 

prices. Price template and tariff regime are designed to capture the ATC & C 

conditions and therefore DisCos are encouraged to reduce their losses and in that 

regard expected to capture their consumers in their collection system, especially the 
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non-paying consumers. This was further explained in an interview by PM2 where he 

observed: 

The way the tariff is designed is such that the paying 

customers pay for the non-paying customers. So if you have a 

neighbour that is not paying, you pay for him indirectly. That 

is how the tariff was designed. The tariff is gross up.
78

 

A cursory look at the ATC & C model component above shows that it is not 

neoliberal in ideology, but a mechanism for market intervention by the state, to 

improve the electricity sector. The interpretation from this is that the state infused 

ideas into the market system to ensure that the private sector uses its technical and 

commercial resources to develop the sector. The model also serves as a form of 

incentive to encourage the private sector to perform well by reducing their losses, 

capturing their consumers in their network, improving their revenue collection and 

tariff while developing the sector. With this in mind, those who do not pay electricity 

will be captured by the DisCos and this ensures consumer census and certainty in 

electricity payment. This idea seems logical in view of the habit of consumers not 

paying for electricity and the natural inclination of the private sector to make money 

at the expense of developing the sector.
79

 

Another interpretation of the model is that it helps vulnerable consumers to have 

electricity as a social necessity which becomes paid for by the affluent members of 

the society. Therefore, the model serves the function of a social programme in which 

the rich members of the society are indirectly taxed by the state to pay the electricity 

of the poor and vulnerable members and also help in ensuring stable electricity. In 

addition, it serves as a means by which money is realised for the continuous 

operation of the sector by targeting those who can pay and the revenue from that is 

plough back into making more investment into the sector to keep it running.  

However, these ideas are not neoliberal in nature because neoliberalism would have 

preferred the creation of a strong competitive market so that prices come down and 

become affordable for everyone or those who cannot afford it are excluded from 

consumption. However, in practice, the model is being abused by the private sector 
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due to their rent seeking behaviours. As pointed out by an analyst, the model was 

meant to ensure reduction in loss level of the electricity companies.
80

 The DisCos by 

this model are expected to use the opportunity to aggressively pursue revenue 

collection against consumers in order to reduce their losses. Instead, the requirement 

has encouraged market distortion by the DisCos. The DisCos distort and abuse this 

model by engaging in fraud, extortion and indiscriminate overbilling of consumers 

all in a bid to ensure aggressive and high tariff collection and reduction in loss levels. 

This naturally goes against public interest because it gives them the license to exploit 

consumers at will. And as subsequently discussed, in Chapters 5 and 6, it opened up 

Pandora of malpractices by the DisCos in their areas of operation, because they used 

this as an excuse to engage indiscriminate estimated billing, leading to massive 

disconnection of houses and communities, refusal to meter the consumer and bribery 

and corrupt practices amongst their staff.
81

 This in the way affects the logic of the 

public interest in the tariff system designed under the model. 

The interpretation of the above issues within the neoliberal paradigm would be that 

privatisation should not be blamed for the problems. Neoliberalism would rather 

argue that the fault lies with policy makers due to improper monitoring or 

implementation. However, the reality is that that would be blame passing typical of 

the proponents of neoliberalism because they ignore the weakness and limitations of 

their theory and what it would lead to in practice. This proves the limitation of their 

assumptions because policies become distorted by private rent seeking behaviours of 

companies and the way to address them is through various form of intervention or 

regulation not through a self-regulating market or market based ideas.   

The problem with the ATC& C model within the public interest paradigm is that it 

may also appear unfair and un-equitable for the wealthiest people in the society. The 

model does not ensure equity in electricity tariff payment for all members of the 

society. It places the burden of electricity payment on individuals who have the 

ability to pay and that can be interpreted as price charge and discrimination in billing 

system. As explained by the analyst above, the paying consumers pay for the non-

paying ones. So in essence, a rich paying consumer shoulders the responsibility of 

paying the electricity bills of his poor non-paying neighbour. Although this method 
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can be interpreted as another form of social intervention policy by the state to 

generate funds and ensure that the private electricity companies get funds to run the 

sector, its imposition is akin to direct tax on the rich people. The problem is also 

compounded due to abuse of the policy by the DisCos who use the opportunity to 

overcharge the consumer knowing fully-well he is rich and capable of paying.  

The practice therefore encourages overbilling of well-to do consumers in variance 

with the actual energy they consumed. The DisCos may have relied on this gap to 

abuse the logic of the social ideas in the model by not supporting or allowing the 

ideas behind the model to work. Rather they charge and overbill well to do 

consumers or a whole community and divide the charged amounts according to 

households so that those who are economically buoyant will have to eventually come 

forward to pay their bills. This practice was explained to me by policy analyst, PM1, 

in an interview where he states: 

What they do is if they send energy to a certain area or 

transformer because they need to get their money they just 

divide the number of households and they just take an average. 

So whether you are at home or not, so whether you consume 

or not, whether you switch on the light or not, they just wanna 

get their money back.
82

 

The model also put pressure on DisCos to ensure maximum collection and reduction 

of losses with a view to make profit which leads to abuses and economic exploitation 

of the consumer. This practice puts the DisCos at advantage position and allows 

them to profit from the consumers’ exploitation with attendant consequences on 

industry capture.
83

 

As argued severally in this research, profit is at the heart of neoliberalism. 

Neoliberalism puts profit over people and therefore does not bother with the 

consequences of their action or inaction. From this perspective therefore, the model 

even though not neoliberal in outlook becomes problematic in practice and seems to 

favour accumulation and maximisation of profit by the private sector because they 

abuse the logic behind its incorporation into the privatisation policies in Nigeria.  
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Therefore, the above highlights the problematic nature of the ATC & C model in 

practice and how it is being abused by the private electricity companies and 

negatively impact on public interest regulation. In essence, what the system does is 

reinforcing and supporting market failure through state regulation and intervention 

and hence this would require a different kind of intervention for a solution.   

The cumulative interpretation of the model is that in its design and outlook it is not 

neoliberal but has failed to achieve its pure Keynesian motives and outcomes. In 

addition, the failure of the different models of market intervention drives home the 

point on how problematic the policies can be in practice especially when they are 

imposed and transplanted without taking into consideration country’s own peculiar 

circumstances. Consequently, the above issues indicates that the privatisation that led 

to the complete overhaul of the sector end up benefitting the private companies and 

the various forms of intervention by the state to support the sector are not working 

because they are being abused. Instead of neoliberalism to solve most of the 

problems of nationalisation it succeeded in not creating the desired competitive 

market and the various state interventionist measures input in it in line with 

Keynesian model approach of governance are abused and are not working. 

4.6  The Market Design and its Operations under Neoliberalism   

 

The following analysis also shows how the market is design and operated under 

neoliberalism and how is currently operates and the problems it is facing:  

a. The Generation Market  
 

The generation entity still suffers from capacity constraints and the factors 

responsible for these are insecurity in gas supply, infrastructure, and funding 

challenges (World Bank and Nigeria PSRP, 2018).  These challenges can be 

attributed to the neoliberal design and structure of the generation market because gas 

is used as the main source of fuel for power.
84

 It is noted that the market design in 

generation followed the neoliberal ideas of creating many generators to inspire 

competition in the sector.  
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The generation market is currently populated by many GenCos owned by both 

government and the private sector. According to NERC there are currently over 26 

GenCos in operation (NERC 3
rd

 Quarter Report, 2018). They operate under a three-

tier ownership arrangement. This includes those unbundled from NEPA, those 

established under the NIPP and those owned and operated by the private sector called 

the Independent Power Producers (IPP) (Van Niekerk et al., 2017). Some of the 

unbundled GenCos from NEPA were sold to the private sector and these include 

most of the thermal entities. The ones using hydro were concession to the private 

sector but still owned by the government (Anozie, 2017).  

The NIPP are owned by the government through the Niger Delta Power Holding 

Company (NDPHC).  The NIPP plants were established under the NIPP projects in 

2004 to shore up the generation capacity in the sector using gas as source of fuel. The 

plants are co-owned by the federal government, states and local governments of 

Nigeria. The reason for this form of ownership was because the NIPP’s were 

financed by funds from Excess Crude Oil Account, a fund set aside from the sale of 

crude oil.
85

 These funds belong to the three tiers of governments. The NIPPs 

generating assets were later transferred and placed under ownership of NDPHC as a 

limited liability company but operated by the private sector.
86

 Hence private 

companies now operate the 10 power generating stations in Nigeria under the 

NIPP.
87

 In addition, the GenCos under IPP are owned and operated by the private 

sector.  

The problem however is not with the quantity but the way the market is designed to 

use gas as the main source of fuel. In terms of generation, almost 80 per cent of 

electricity is generated from gas while the rest comes from hydro (NERC 3
rd

 Quarter 

Report, 2018).  Other renewable sources like solar and wind have not seen growth 

because they are not attractive to private investors and governments have not 

supported their development. The design ignored the potentials for renewable energy 

all over the country. Much attention was not given to growing the renewable market 

at the start of privatisation to complement fuel source. Unfortunately, the gas sector 
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is affected by a lot of political, economic and social challenges including insecurity 

(Reuters, 2016). This is because most of the GenCos are sited in Niger Delta which 

suffers insecurity due to pipeline vandalism and other related terrorism activities by 

militants. In addition, the policy of creating additional generating entities using gas 

potentials in the Nigeria Delta region became a conduit pipe for corruption. Monies 

budgeted for these ended up in the pockets of senior government and public officials 

without accountability (Adah, 2018). These issues show how the neoliberal policies 

were misused and distorted in practice and are discussed further in the Chapter 5 and 

6.  

b. The Transmission Segment  

 

The unbundling saw the creation of only one transmission entity called the TCN. It 

was created in 2005 out of the then PHCN eighteen successor companies unbundled 

from NEPA and was granted a license in 2006 as the transmission and system 

operator for the industry.
88

 It consists of the systems operator called the Nigerian 

System Electricity Operator (NESO) and the Market Operator called Operator of the 

Nigerian Electricity Market (ONEM) (NESP, 2016). The transmission network is 

considered a monopoly and as such cannot be susceptible to competition, hence only 

one entity is required, but to ensure it works efficiently it has to be regulated 

(Kessides, 2004).  However, while most countries privatised the transmission 

network to the private sector Nigeria decided to contract it out for security reasons 

which failed to work out as desired. TCN was initially contracted out to a Canadian 

company called Manitoba Hydro International Inc. The concession contract – more 

in line with the neoliberal paradigm – was intended to attract investment to the sector 

(Oke, 2012). The contract lasted for five years and on expiration was not renewed 

and TCN reverted to the ownership and operation of government. The reasons for the 

non-renewal and reversal back to state ownership include lack of performance, 

allegations of corruption against Manitoba and government officials due to 

unauthorised payment, breach of due process and capital flight (SERAP Report, 

2017).  
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But the transmission segment still suffers from grid instability due difficulty in 

evacuating and wheeling the total volume of generated electricity (NERC 3
rd

 Quarter 

Report, 2018). Some of the reasons for this include system collapse due to aging 

infrastructure and the lack of modern sophisticated technology (World Bank PSRP, 

2018).  Lack of new investment and funding also exacerbates this because the 

transmission network is still under state ownership and government has been unable 

to provide it with adequate finances.
89

   

c. The Nigerian Bulk Electricity Trading Company Plc (NBET) 

 

NBET was established in 2010 to take over PHCN obligations for bulk power 

purchase.  It was set up under the supplementary order of the NCP which allowed the 

transfer of PHCN assets and liabilities to its successor companies. NBET purchases 

electricity in bulk from GenCos and IPPs under a Power Purchase Agreements (PPA) 

and sells same to DisCos and other eligible customers through a vesting contract 

(VC). It also serves as the ‘pool market’ in which electricity is bought and sold and is 

wholly owned by the government through the Federal Ministry of Finance.
90

   

The establishment of NBET stabilised the financing and viability of the sector under 

post-privatisation. This was in view of the problems previously caused by low 

remittances and underpayment of electricity invoices by the DisCos when the same 

function was performed by ONEM. Under previous arrangements, electricity was 

purchased from the GenCos and delivered to the Discos by the Market Operator 

(MO) that was under the TCN. The old system of payment almost crippled the sector 

due to the late remittances and underpayment of invoices for electricity delivered to 

the Discos. This information was confirmed by a staff of one of GenCos, GC1, 

observing that in terms of electricity sale they; 

Had an arrangement with the Market Operator…performing 

the function of NBET back then. The Market Operators collect 

sales proceeds from the DisCos and pay all companies in the 

value chain which included GenCos. There has been 

underpayment.
91
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The bulk purchaser model is more in line with neoliberal practice because the entity 

bridges the gap between the GenCos and the DisCos and is being used to inject funds 

and guarantee cash flow. The model was advised for developing countries to 

encourage investment at the GenCos levels (Oni, 2013). Oke (2015:57) observed that 

the bulk purchaser model ensures a competitive electricity market and gives 

assurance to market participants that electricity they generated ‘will be purchased 

and paid for.’  However, this still points to an incomplete market which requires state 

intervention at variance with neoliberal theory.   

NBET existence and operation provides financial lifeline and confidence for GenCos 

that they would get payment for the electricity they generated and supply to the 

DisCos. This is supported by a credit facility of the Federal Government under the 

supervision of the Central Bank of Nigeria (CBN). The interpretation of this credit 

facility from Keynesian perspectives of market intervention is that the government 

had to intervene to support the market by providing subsidy, bail out or social 

transfer from the state to the private sector not only to stabilise the sector but to also 

ensure that the private sector gets funds to compensate an incomplete market. This 

system is not neoliberalism in theory but a way of adjusting the harsh realities of 

neoliberalism in practice through different forms of market intervention by the state. 

In an ideal neoliberal market, it is expected that competition would solve the problem 

and companies that cannot stand the rigours of the market will have to be phased out 

or acquired by other entities. However, this idea could not solve the problem in 

Nigeria at the beginning of the privatisation where the DisCos could not pay GenCos 

due to corruption and under declaration and the government had to intervene to solve 

the issues.
92

   

d. The Distribution Market 
 

The DisCos are the most visible entities the consumers see and interface with and 

hence play a critical role in the sector. However, several people interviewed 

highlighted that most of the problems of the sector are at the distribution level due to 

the way the DisCos operate.
93

 These problems can be traced to the market structure 

created by privatisation. The structure created eleven DisCos and gave them 
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monopoly over in distribution and supply over franchised areas.
94

 The monopoly 

restricted the DisCos to certain geographical parts of the country and cannot go 

beyond their franchise areas. This is more in line with the ‘wholesale competition 

model or portfolio manager model’ and is different from the ‘customer choice or 

retail wheeling model’ (Joskow, 1998:32). The latter allows consumers to choose 

their DisCo from a pool of competing DisCos or use wire service provided by one 

DisCo but purchase electricity from a different DisCo retailer or a GenCo.  In this 

scenario, the DisCo that owns the network has monopoly over the wires and can 

monopolise their use and as such it has to be regulated to prevent monopoly and 

allow third parties to have access to their network in line with neoliberal ideas of 

regulation and competition law (Joskow, 1998). 

However, Nigeria adopted the wholesale competition model by granting monopoly to 

DisCos over the distribution network within their geographical area of franchise. 

This model is not in line with neoliberal theory or practice because neoliberalism 

would have preferred the market populated by the private companies operating on 

competitive basis. The Nigerian model did the opposite by creating regional 

monopolies with single DisCos dominating the distribution and sale of electricity. 

The Nigerian design did not also separate distribution from supply as is the case in 

Britain.
95

 As observed in Chapter 7, perhaps this model might have been adopted to 

enable the DisCos invest and make profit while improving the sector in the process. 

But the model is not working well in practice due market abuses and distortions by 

the DisCos. According to a policy analyst despite the expectation that DisCos could 

invest, they have been reluctant to do so.
96

 The DisCos blamed their lack of 

investment on liquidity issues, past legacy debt and unattractive tariff the reality is 

that they are well aware that they do not have rival competitors and their contract 

term is secured.
97

 This gives them the leverage and the impetus to engage in 
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consumer abuses and market distortions in the form of billing fraud and abuse of 

estimated billing system.
98

 

The monopoly structure is seen by some experts as the reason why DisCos engage in 

regulatory infractions and anticompetitive behaviours. A policy analyst observed that 

this market design was flawed and has created problems in the sector especially the 

inaction by NERC to sanction the DisCos for infractions. He lamented that NERC 

should do more by sanctioning DisCos. He noted:  

Most of the problems we are having now are from distribution. 

The problems with the distribution companies thinking they 

have some sort of monopoly over areas, which is wrong.
99

 

And this is where the customer choice or retail wheeling model being practiced in 

developed and some developing countries can become a learning lesson for Nigeria. 

The model separates distribution from supply and offers consumers the freedom to 

choose or switch their supplier. This can create competition amongst several 

suppliers who attract consumers with services that beat that of their rivals.   

  4.7  Conclusion  

 

This chapter considered the various policies introduced to restructure the Nigerian 

electricity sector both under state ownership as a monopoly as well as under 

privatisation. It assessed how the sector fared under the two policies and systems of 

ownership structure and management as a prelude to its current problems under post-

privatisation. 

The chapter found out that there were domestic, ideological, and foreign influences 

behind the neoliberal policies. It found out that the current market structure and 

model of electricity governance were drawn in line with neoliberal policies imposed 

on the country by IMF and WB. The policies are in tandem with the neoliberal 

templates of privatisation, free market system and competition law under a market 

operated by the private sector and an independent regulator. It was found out 

however that different forms of state intervention are exercised to cure market 

imperfections created by neoliberalism in practice. These include the ATC & C 
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model, establishment of bulk supplier and financial bailout to ensure the market run 

efficiently.  It was however noted that the combination of neoliberal and Keynesian 

market intervention measures made for the sector have not adequately address 

market failure. Therefore, the next chapter will discuss the problematic issues 

currently in the sector which are assessed from the results of interviews conducted 

with various experts and stakeholders in the industry. 
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V. ANALYSIS OF THE PROBLEMATIC ISSUES IN THE 

NIGERIAN ELECTRICITY SECTOR UNDER POST-

PRIVATISATION FROM THE PERSPECTIVES OF 

CORRUPTION AND REGULATORY CAPTURE 

5.1  Introduction 

 

This chapter investigates the current problematic issues in the Nigerian electricity 

sector under post-privatisation. It does so by firstly looking at how the sector was 

intended to be governed using the neoliberal templates and the practical reality and 

results on the ground and the wider implications this has created. The chapter then 

examines the Nigerian neoliberal practice of electricity regulation and identifies 

some of its shortcomings and weaknesses. It argues that the neoliberal policies did 

not yield the desired outcome several years down the line despite the promises made 

by those who supported and implemented it. It also argues that the privatisation gave 

different results with new problematic issues being faced by the sector in its post-

privatisation period. These observations are demonstrated through the findings and 

results of interviews conducted with policy makers, regulators, the private sector and 

other industry participants.  

The problematic issues to be examined here are from the perspectives of corruption 

and regulatory capture. The corruption will be assessed from the beginning of 

privatisation and its current form and practice under post-privatisation by both the 

public and private sector. The chapter will also identify and discuss regulatory 

capture; including executive, legislative and industry capture, and the politicisation 

of regulation. It will end with a conclusion. 

5.2  Problematic Issues in the Regulatory Structure and Governance of the 

Sector under Post –Privatization: 2015 – Present 
 

The sector is now in transitional electricity market stage (TEM) and competition is 

supposed to be the rule of the game. But it is affected and hampered by a number of 

problematic issues. This includes corruption and regulatory capture as analysed 

below: 
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5.3  Corruption in the Sector: Are we from Bad to Worse?  
 

Corruption was one amongst the several factors that led to privatisation of the sector. 

The corruption during state ownership was however perpetrated by public officials 

and staff of NEPA (Adzenge, 2012). It is now practice by both the public and private 

sector. The current level of corruption is so pervasive and chronic so much so that 

the legal and institutional frameworks on anti-corruption in Nigeria have been unable 

to address it. This is in contrast with what the neoliberal theory and privatisation 

promised.
100

 The corruption is assessed during and after privatisation. 

a. Corruption in the Sector during Privatization and under Post-Privatization 

Periods 
 

In reviewing the corruption, it is important to discuss some of the theoretical issues 

behind it and the difference between corruption in the public and private sector. 

Corruption is usually associated with politics and the public office and that is why it 

is perceived as public or political corruption. Political corruption was described by 

Gerring and Thacker (2005:234) as ‘an act by a public official (or with the 

acquiescence of a public official) that violates legal or social norms for private 

particularistic gain’. Nye (1967:419) defined corruption as a: 

Behaviour which deviates from the formal duties of a public 

role because of private-regarding (personal, close family, 

private clique) pecuniary or status gains; or violates rules 

against the exercise of certain types of private-regarding 

influence. 

Mark (2015:22) on the other hand described corruption in the political sense when he 

said: 

Corruption in politics occurs where a public official (A), 

violates the rules and/or norms of office, to the detriment of 

the interests of the public (B) (or some subsection thereof) 

who is the designated beneficiary of that office, to benefit 

themselves and a third party (C) who rewards or otherwise 
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incentivizes A to gain access to goods or services they would 

not otherwise obtain. 

The above definitions and descriptions of corruption are mostly associated with 

public office and the unlawful use of office by public officials to confer advantage to 

state actors, their friends or relations for private gain. However, the emphasis in the 

definition of political corruption seems to be on the use of public office or authority 

for private gain. The definitions did not take into account corruption in the private 

sector and the neoliberal theory simply assumed that corruption would disappear 

with privatisation. However, there is corruption in the private sector and private 

sector also corrupt state actors. There is also a linkage between privatisation and 

corruption and how elites and corporate actors; including companies and contractors 

profit from privatised industries.  It was noted by Wedel that flexicans consisting of 

the private sector, the elites and the industry hide under the cover of different bodies 

and informal institutions as experts, advisers, analysts and contractors to shape and 

influence policy decision while making profit in the process (Wedel, 2009).  These 

actors create and manipulate events under the auspices and opportunities provided by 

free market, privatisation and deregulation to enrich themselves (Witt and deHaven-

Smith, 2011). It is in that regard that understanding corruption from perspective of 

private sector becomes imperative. Therefore, the Asian Development Bank (ADB) 

Anti-Corruption Framework Policy and Strategy document defined corruption to 

include that of both the public and the private sectors: 

Corruption involves behaviour on the part of officials in the 

public and private sectors, in which they improperly and 

unlawfully enrich themselves and/or those close to them, or 

induce others to do so, by misusing the position in which they 

are placed (ADB Anticorruption Policy, 1998:31). 

This definition captures different forms of corruption whether within the public or 

private sector and hence fills the gap by incorporating those practiced by 

corporations and other private actors. Although it can be argued that corruption is 

part of governance and can be found in any sector, however, the globalisation of 

neoliberalism and the spread of its ideology and prescriptive model of electricity 
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reforms exacerbated the rising cases of corruption in new form and style in the utility 

sectors of countries in transition (Auriol and Blanc, 2009).  

The factors that bring corruption in the economic life of the society are many. 

However, within the context of economic reforms and governance, the type of public 

policies designed and pursued by government may give room for corruption. How a 

government transparently pursue and implements the privatisation of its public 

sectors determines the level and growth of corrupt activities in them. That is why 

Gerring and Thacker (2005) argued that public policies have an impact in risen cases 

of corruption. Several studies have shown that there is a clear nexus between 

privatisation and corruption (Celarier, 1997, Iwasaki & Suzuki, 2012 and Cuardrado-

Ballesteros, 2019). Privatisation creates room for private accumulation of public 

wealth and the exercise of greed by public officials and their friends who privatise 

government assets to themselves and their cronies at give-away prices.   

Neoliberalism can be criticised for this because it is the originator of privatisation 

ideas and its policies provide public and private actors with the opportunity to 

purchase the assets in electricity sectors that were hitherto the exclusive preserve of 

the state. Privatisation opened up the economic resources of the society to private 

individuals and corporate actors in both developed and developing countries. 

Neoliberalism enabled the private sector to be in the driving seat in operating key 

economic sectors that provide rents and profits under a free market system of 

governance. Individuals and corporations became owners, managers and operators of 

the sector and in doing so exercise a lot of economic influence that determine price, 

quantity and quality of electricity products. This form of governance open doors for 

corruption and corrupt opportunities for the private sector in their quest for profit and 

private accumulation in electricity business especially as the outcome of privatisation 

is not a highly competitive but an oligopolistic market. The ideology that the market 

would create new companies if there is easy entry did not work out.
101

 

From a neoliberal perspective, ownership of public utilities and their regulation by 

government is to be blame for corruption. Neoliberalism sees the public sector as the 

clog in the wheel of the efficiency of public utilities and a drain on the resources of 

the society. Neo-liberals argued that as public utilities are owned and operated by the 
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state large amount of money budgeted on them ended up going down the drain and 

their rents becomes attractive and an opportunity for public officials to engage in 

corrupt enrichment and other forms of rent seeking behaviours (Bagchi, 1993). The 

neo-liberals therefore believed that privatising the sector is the solution to this.  

In addition, neoliberalism sees state regulation of public utilities as a licence for 

regulatory capture because the more you regulate and exercise control over market 

activities the more it becomes prone to abuse by regulators who capitalise on their 

power and proximity to regulation and regulators to engage activities for economic 

rewards. Therefore, the solution is to remove government control as noted by Joseph 

(2007:3214) when he observed: 

Neoliberal theories have argued that reducing the scale of 

government would provide less scope for corruption and the 

diversion of public funds towards private benefit. 

The way to carry out these neoliberal ideals is through privatisation which enables 

the private sector to run businesses and prevent rent seeking behaviours. Otahal 

(2014:402) argued that: ‘private ownership …discourages…rent-seeking’. 

Consequently, a large body of literature exists supporting the proposition that it is 

state ownership and lack of competition that creates safe haven for corruption (World 

Bank, 2000; Bosshard, 2005).  

However, a counter narrative is that neoliberalism is to be blamed for the high 

incidences of corruption not only in the electricity sector but also in other economic 

sectors. Neoliberalism led to the withdrawal of the state from direct ownership and 

regulation of the economy and this opened ways for market failures, distortion, 

abuses and exploitation of the consumer by the private sector. Studies have shown 

that neoliberalism and its prescriptive model of governance are the causative factor 

for increased corruption and corrupt practices especially in countries that adopted 

those policies and carried out massive privatisation (Celarier, 1997). In essence, 

neoliberalism and its policies have enabled the thriving of corruption (Auriol and 

Blanc, 2009). Therefore, the argument that privatisation and private ownership can 

stop corruption is weak because evidence in most transition economies has shown 

that privatisation saw the proliferation and growth of corruption in their post-

privatised markets (Bjorvatn and Soreide, 2005). 
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A sober reflection on the impact of corruption in the public and private sectors in 

Nigeria reveals that it is not restricted to the electricity sector alone and has been a 

lingering problem in the country since pre-colonial days to date. The country 

historically suffered from political corruption and abuse of office by public officials 

for private gain. Corruption has been part of the Nigeria’s political space at various 

stages of its social, economic and political developments (Osoba, 1996). However, 

the emergence of privatisation exacerbated the corruption in its economic sectors. It 

enabled few people acquire and corner vast amounts of assets and resources that 

were hitherto under the ownership of public enterprises.
102

 This new class of rent 

seekers acquired state enterprises at very cheap and ridiculous prices through the use 

of public office. The group consisting of corrupt public officers, their fronts and their 

cronies in the private sector use the opportunity provided by privatisation to purchase 

lucrative assets in the electricity sector.
103

 This has impacted seriously on the society 

and created economic decay, poverty, lack of growth and a bad image for the country 

globally. 

Globally, Nigeria is rated one of the most corrupt nations on earth. Transparency 

International (TI) (2017) ranked Nigeria 148 out of 180 of the most corrupt countries 

in its Corruption Perception Index report. The ranking shows the extent to which 

corruption is embedded in Nigeria and how the country is interpreted abroad with 

serious attendant consequences on foreign investment, economic governance and 

national development.  

Consequently, the Nigerian electricity privatisation worsened the case of corruption 

and allowed the country’s elite to corner lucrative assets of the state-owned 

electricity company which goes against the spirit of the Nigerian Constitution. This is 

because section 16 of the Constitution provides that wealth and its means of 

production should not be concentrated in the hands of few people.
104

 The section 

provides that ‘the economic system is not to be operated in such a manner as to 

permit the concentration of wealth or the means of production and exchange in the 

hands of few individuals or of a group’(The Nigerian Constitution, 1999: section 16 

(2)). But in practice, this was not adhered to and privatisation saw the transfer and 

concentration of this important means of wealth production in the hands of few elites 
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under questionable circumstances. Baker (2008:1) connected this to the overall 

influence of IMF and WB policies which allowed them to take hold of the sector. 

She argued: 

It would be simplistic to lay the disaster and inequity of 

Nigeria’s energy and power sector at the feet of the IMF, 

World Bank and other international donors. However, their 

influence cannot be disconnected from the corruption carried 

out by the countries’ elites that has exacerbated poverty and 

failed to provide power to the nation. 

Therefore, the way the sector was privatised under corrupt circumstance laid the 

foundation of its current problems as discussed in the later part of this chapter. 

The analysis of corruption in the Nigerian electricity sector reveals that before 

privatisation the sector was labelled as corrupt and the heavy budgetary allocation 

made to it did not improved it. However, after privatisation heavy allocations were 

still made and nothing improved. The lack of improvement is used as a pretext by 

public officials to make budget to it while siphoning same and diverting it for 

personal gain and for money laundering and other tax offences (Ibekwe, 2017). The 

use of this excuse saw the loss of over $30 billion budgeted by the government which 

went down the drain without trace (Abah, 2017). There are also allegations that 

former presidents and key government officials were complicit in siphoning moneys 

meant for the sector (Vanguard Newspaper, 2018). A former president of the country 

was accused of squandering and mismanaging the sum of $16 billion on the NIPP 

projects (Ogunleye, 2016). To date these monies have not been accounted for and no 

one is brought before the anticorruption agencies for investigation or prosecution 

(Nwannekanma, 2017).   

Similarly, during privatisation there were several cases of corruption in the bidding 

and the flouting of policy guidelines and directives in the concession and sale of 

assets of NEPA. There was the massive sale of the state-owned electricity assets at 

undervalued prices to political friends and cronies.
105

 The bidding process was not 

transparent and was corruptly rigged to enable some few companies become 
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successful.
106

 Assets were transferred to people and companies that do not have the 

technical and financial capability to run the privatised electricity companies.
107

 These 

infractions laid down the roots of the problems of the sector to date. 

In addition, the privatisation transferred economic power and operation of the sector 

to the private sector and a new form of corruption is now practiced by the DisCos. 

This takes the form of extortion, exploitation and overcharging of consumers through 

billing fraud, estimated billing and indiscriminate disconnection by the DisCos.
108

 

There is allegation of corruption against them due to false accounting and under 

payment of invoices to GenCos and NBET for electricity supplied to them. DisCos 

and their staff are also alleged to be involved in fraud, bribery, collusion and flouting 

of regulatory rules as revealed later in this Chapter. These new forms of corruption 

and corrupt practices under post-privatisation are distilled from the results of the 

fieldwork and interviews conducted by this research. Cumulatively, the research 

shows that corruption is still present and pervasive in the sector to the extent that it 

was described by Nwannekanma (2017) as shocking. Therefore, the implementation 

of the neoliberal policies created a new market failure in the form of corruption and a 

new form of intervention is needed to solve that.  

b. Impact of Corruption in the Development of the Sector 

 

Corruption is now deeply rooted in the sector despite the implementation of the 

neoliberal policies meant to address it. Its negative impact cannot be quantified in 

view of how it affects the operational efficiency, customer satisfaction and 

governance of the sector. The sector continues to attract and engulf budgetary funds 

from the government in a sector that was privatised. It was estimated that from 1999 

– 2017 the sector saw financial loss to the tune of N11 trillion naira and another N20 

trillion naira is projected to go into the sector in the next 10 years unless something is 

drastically done to prevent that (SERAP Report, 2017). In addition, corruption is 

impacting regulation negatively because of NERC’s incapacity to sanction DisCos 

infraction. This is due to DisCos exploitation of consumer through estimated billing 

system, inability to meter, indiscriminate disconnections and other form of corrupt 
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practices.
109

 DisCos are also misappropriating funds in their practice of not remitting 

their cash collections and have persistently underpaid GenCos and NBET for 

electricity supplied to them (NERC 3
rd

 Quarter Report, 2018).   

For the purpose of this discussion, the corruption in the sector is examined from the 

following perspectives; corruption during the bidding process, the laundering of 

public funds by Politically Exposed Persons (PEPs) to purchase assets in the sector, 

corruption by government ministries and agencies including staff of NERC, and 

corrupt practices by the private electricity companies after the privatisation of the 

sector. These issues are discussed below in detail. 

c. Corrupt Rigging of the Privatization and the Bidding Process 

 

The bidding process at the time of the privatisation was marred by allegations of 

corruption against public officials and the private sector. A non-government 

organisation (NGO) called Socio-Economic Rights and Accountability Project 

(SERAP) conducted a study on corruption in the sector and documented how assets 

were sold to companies that could not pay for them and how the privatisation process 

was marred with irregularities in breach of Nigerian procurement laws. The report 

observed: 

The lofty goals of privatisation were marred by the sale of the 

sector to preferred bidders that could not pay the bid value on 

the sale, instead the BPE encouraged the deferment of 

payment and restructuring of payment terms in contravention 

of bidding rules to the disadvantage of other bidders (SERAP 

Report, 2017: 42). 

The contents of the report were confirmed and validated in several interviews 

conducted with experts and stakeholders in the sector. When bids for the sale of the 

state-owned electricity company were called several companies that did not possess 

the financial and technical competence and expertise won bids because they were 

connected to the government officials in power.
110

 A former public official who was 
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privy to the bidding and the privatisation process confirmed to me that he and his 

colleagues were directed by top government officials to accept certain unqualified 

bids and they had to comply with those directives.
111

 The official, who declined to be 

recorded on tape due to the sensitivity of his former position, confided to me that the 

directives were issued to him and other public officials by the government to accept 

bids from certain persons who had political connection and influence and they had to 

comply for the safety of their jobs and positions.
112

  This information was 

corroborated by other interview participants who also confirmed the politicisation 

and lack of transparency in the bidding and sale of assets to the current core 

investors. In that regard, ACAD1 observed: 

A number of actually companies currently that are in the 

distribution or generating companies have no business buying 

those companies. It was politically motivated in selling it to 

them.
113

 

Another expert corroborated the above statement stating that: ‘The whole exercise 

was not transparent.’
114

 

The above corroboration supports the proposition that the bid process for the sale of 

NEPA was not transparent and was carried out in violation of Nigerian procurement 

laws and anticorruption legislations (SERAP Report, 2017). Unfortunately, 

government did not put in place risk mitigation rules to ensure that the bid was not 

marred with corruption. It was very difficult to determine whether the various Word 

Bank guidelines on anticorruption rules and guidelines were strictly followed in the 

process to mitigate the corruption.
115

 The outcome however shows that the Nigerian 

government’s response in monitoring the privatisation process did not yield the 

                                                                                                                                                                     
information and the fear of backlash by interview participants shows the delicate nature between 

information on regulatory governance and politicisation especially of critical economic sectors in 

developing countries like Nigeria.  
111

 Notes taken during an interview with ACAD3. The interviewee declined to be interviewed on tape 

due to the sensitivity of this information but agreed that notes can be taken.  
112

 Interview with ACAD3 who allowed notes to be taken.  
113

 Interview with ACAD1. 
114

 Interview with ACAD2. 
115

 The World Bank has a number of guidelines on anticorruption. See the World Bank’s Anti-

corruption Guidelines and Sanctions Reform. See also Jeff Huther and Anwar Shah, ‘Anti-Corruption 

Policies: A Framework for Evaluation’ World Bank Policy Research Working Paper [Online] 

Available at 

http://siteresources.worldbank.org/INTWBIGOVANTCOR/Resources/AntiCorruptionPoliciesandPro

grams.pdf (Accessed 20 February 2019).  

http://siteresources.worldbank.org/INTWBIGOVANTCOR/Resources/AntiCorruptionPoliciesandPrograms.pdf
http://siteresources.worldbank.org/INTWBIGOVANTCOR/Resources/AntiCorruptionPoliciesandPrograms.pdf
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desired expectation despite the domestic laws and institution in place which can 

prevent the corruption and ensure the transparency of the process. Perhaps these rules 

and institutions were side-lined and were not carried along. The government 

therefore should have taken steps therefore to monitor and prevent corruption from 

happening because of the risks associated with privatisation. As observed by 

Rimsaite (2019:261), the energy and utilities sectors are ‘vulnerable to corruption 

due to the large capital expenditures, [and] the high level of Government regulation’. 

It is this vulnerability that requires measures in place to checkmate and mitigate 

corruption in the sale of state assets.   

d. Money Laundering, Corrupt Sale and Transfer of the Electricity Assets to 

Friends and Political Cronies of the Government at Undervalued Price 

during the Privatization Exercise 

 

Similar to what occurred during the bidding process, the sale of assets to the private 

sector was enmeshed in corruption. PHCN assets were sold at undervalued prices to 

people who were closer to the government or had government patronage. For 

instance, the largest power station, called Egbin, was sold at an undervalued amount 

of $2 million and the low sale put a question mark on the transparency of the 

transaction (Baker, 2008). Also, the private sector companies that purchased most of 

these assets at low prices belonged to former presidents and governors and their 

friends and proxy companies. It was in that regard that Baker (2008:1) observed that 

most of the owners of the GenCos and DisCos ‘were oligarchs connected to the 

political elite, like former military president Abdulsalami Abubakar, former military 

governor of Kano state Sani Bello and tycoon Emeka Offor’.  This information was 

also corroborated to me by a former public official, a lawyer and a current staff of 

one of the DisCos.
116

 

Consequently, corruption continues to increase astronomically after privatisation and 

various allegations and cases of corruption were raised against government officials 

and the private sector. Politicians and public officials continue to use the sector as a 

conduit pipe to budget, siphon and loot monies meant for the revival and 

revitalisation of the sector.
117

 This was aslo corroborated by a former Vice President 

of Nigeria, Atiku Abubakar. Atiku was the chairman and the head of the privatisation 
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 Interviews notes taken during interview with ACAD3 former public official.  
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 Interview with C3.  
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exercise and the second highest political office holder in Nigeria at that time. He 

confirmed in a public interview that there is high level of corruption in the sector. He 

said there was lack of proper organisation and many companies collected monies and 

vanished into thin air without trace. He stated: 

So we collected money from local governments, states, federal 

government and others. First sets of contractors were given. 

Some contractors were paid hundred per cent. We left. 

Nothing was achieved. Then President Umaru Yar’Adua 

came, he also made available money. It went down the drain. 

Then President Jonathan Good Luck came. He also made more 

money. Went down the drain (Channels Television, 2014).  

In addition, many people interviewed ranging from energy experts, academics, 

consumers and policy makers confirmed that corruption still persists in the sector. 

For instance, an academic expert blamed the current non-performance of the sector 

on the corruption that was laid down during the privatisation. When asked whether 

there was corruption during the privatisation exercise and it is affecting the sector, he 

responded: ‘Yes. Corruption is one factor’.
118

   

The assets were sold to people who did not have the capacity to run them. The 

SERAP Report (2017:42) noted this when it said ‘most of the companies that won 

the bids had no prior experience in the power sector and little or no capacity at all to 

manage the sector.’ This was further validated by ACAD1 who observed that the 

assets of the state-owned company were handed over to people and companies who 

have no technical and business expertise to run the sector.
119

 He stated that the 

GenCos and DisCos’ assets were acquired by private electricity companies under the 

expectation that free money in the form of subsidy from government will come to 

them similar to what happened in the oil and gas industry. He explained: 

People that have no business in the sector come into the 

sector, buy at cheaper rate and then now ended up thinking 

that they will be making profit. And they have been relying on 

government for subsidy and when it is not forthcoming, they 
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 Interview with ACAD1. 
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are now making nonsense of the entire privatisation system. So 

it is not just the corruption but also about the privatisation of 

the same generating and distribution companies to people who 

have no technical expertise, who have no commitment and who 

have no business to be in that sub sector.
120

 

He also pointed out that the assets of the former PHCN were sold cheaply at 

undervalued prices by government in power in favour of their friends without the 

requisite technical and financial capability to turn around these companies. He said 

these companies were expecting to live off on government through subsidies that 

may be given to them forgetting that they are supposed to run these companies as 

business outfits.
121

 They wanted the companies to serve as conduit pipe for easy 

money that will come from government through subsidies.
122

 ACAD2 also 

corroborated these observations and points out that it was the way the state-owned 

electricity assets and infrastructure were sold that impacted in the way the sector is 

being managed today.
123

 

The above experts’ statements and observations paint a dark picture of the extent of 

corruption at the time of the privatisation and how that has laid the foundation for its 

current problems especially the observations on how assets were sold out to people 

who have no technical expertise and the financial abilities to run and operate the 

sector. This is one of the fundamental problems that refused to allow the sector to 

grow and it is the genesis of the liquidity and cash shortfalls in the sector. Currently, 

a majority of the private electricity companies at the DisCos level are in financial 

distress looking for money to run the sector due to lack of financial resources. They 

are unable to invest in infrastructure and equipment for their day to day operation.
124

 

Some of them are struggling, not only with legacy debts and interest on loans 

acquired from banks, but also finding it difficult getting their projects financed by 

other lenders because their projects are not bankable. Many of them that have the 

money find it difficult to source for foreign exchange to buy equipment abroad.
125
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This is exacerbated by low revenue collection from the sale of electricity to 

household consumers and government agencies. Hence, most of them engage in 

market distortion and exploitative behaviours to generate more cash from the sale of 

electricity from consumers.
126

 

e. Corruption Perpetrated by the Staff of the Ministry of Power and NERC in 

their Regulatory and Oversight Functions 

 

After privatisation, the sector continued to record serious cases of corruption by 

public officials in the Ministry for Power and that of the Regulator. In the case of 

NERC, its Commissioners were allegedly caught in various acts of corruption and 

abuse of public office. Its former officials were alleged to have committed offences 

of criminal breach of trust, fraud, embezzlement, award of inflated contract and the 

breach of procurement rules and disregard for due process (Muraina, 2009). The 

officials were also found wanting for contract scam and breach of procurement 

legislations and other unlawful dealings for their own personal enrichment to the 

tune of N3 billion Naira (Nnochiri, 2009). The officials were later prosecuted for 

awarding to themselves bogus payment and other unlawful expenses.
127

 

Similar acts of corruption were recorded against ex-staff of the Ministry for Power 

during pre and post-privatisation periods. There were cases of fraud committed by 

them against ex-staff of NEPA through bogus insurance claims and the illegal use 

and squandering of the privatisation proceeds (SERAP Report, 2017). There were 

also cases of corrupt misappropriation and fraud in the sum of N5.2 billion Naira 

being funds meant for rural electrification projects under the Rural Electrification 

Agency (REA), as well as the diversion of public funds to political campaigns.
128
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 See discussion on corruption by the DisCos in Chapter 5 item 5.3 (f).   
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 The Federal Government of Nigeria instituted a criminal action against the officials before a High 

Court in the capital city of Abuja in Ransome Owan & Ors Vs EFCC. However, the case was later 
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 SERAP Report (2017), pp. 27-30. A former Permanent Secretary in the Ministry for Power was 

charged for fraud and unlawful use of public funds meant for the power sector for political campaigns. 
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These brazen acts of corruption by the heads of NERC and ministry officials show 

how pervasive and messy corruption was after the privatisation. But most of the 

allegations were swept under the carpet without the prosecution of the perpetrators 

due to strong influence, political connection, patronage and interest of the characters 

involved and their government collaborators (SERAP Report, 2017).  Hence, the 

neoliberal policies of privatisation did not reduce corruption but saw its escalation. 

f. Corruption by DisCos in the form of Market Distortion Leading to Billing 

Fraud and the Exploitation and Extortion of Consumers in the Sector 

 

Under post-privatisation, the private sector electricity companies especially the 

DisCos have been engaging in several acts of corruption and market distortions in the 

course of their operations in breach of extant regulations and directives of NERC. 

This form of corruption has resulted in industry capture because NERC is incapable 

to deal with the situation as discussed in subsequent part of this chapter. The types of 

corruption by DisCos ranges from false accounting, billing fraud, overestimated 

billing system, inflated bills and inputting of unwarranted charges in consumers 

prepaid meters, rampant disconnections of consumers in return for bribes by their 

staff as well as other corrupt malfeasance in the recruitment and payment of bogus 

salaries and bonuses. These acts were revealed in interviews conducted with experts 

and consumers as well as information obtained from other secondary sources of 

materials.  

The DisCos acts of corruption also include false accounting (SERAP Report, 2017). 

This is seen in their annual declaration of losses and their low remittance for 

electricity payment to the GenCos. The DisCos do not run the companies 

transparently. The DisCos are co-owned by the private investors and the government 

through the BPE.
129

 But it is the private sector that runs them. Therefore, their 

administration is supposed to be transparent for the overall interest of their owners. 

However, they operate in variance with public interest and share ownership of the 

government. They are run as if they were a private estate. Most of them declare 

annual losses in which case no profit goes to the government. But meanwhile they 

continue to pay huge salaries and allowances to their staff (SERAP Report, 2017).   
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In that regard, it was concluded by SERAP (2017) that an investigation into the 

affairs of the DisCos revealed that they squandered resources and inflate their 

operating expenses to the detriment of government share ownership. The report also 

accused them of contracting out staff recruitment to outside firms and in the process 

create bogus and fictitious staff salary payroll while money paid on that list goes into 

the personal pockets of senior staff.  

Another form of corruption by the DisCos is the fraud, low remittances and under 

declaration and misappropriation of revenues collected from the sale of electricity 

from consumers.
130

 DisCos have over years persistently refused to make full invoice 

payment to GenCos and NBET. They rely on the excuse that consumers are not 

paying for electricity.
131

 They are also accused of under declaration of collections 

made from consumers to regulators and tax authorities. This hampers monitoring of 

their finances for the purpose of payment of regulatory and tax fees. The practice 

creates serious liquidity crisis for the industry especially for the GenCos and NBET 

who supplied electricity to them. This form of corrupt practice and its negative 

impact was revealed by NERC in its 2018 Quarterly Report: 

The total billing to electricity consumers by the eleven DisCos 

was N172.9 billion in the third quarter of 2018 but only a total 

collection of N106.7 billion representing 65.5% of collection 

efficiency…during the third quarter of 2018, the eleven 

DisCos were issued a total invoice of N162.5 billion for 

energy received from NBET…but only a sum of N54.1 billion 

(33.3%) was settled by DisCos (NERC 3
rd

 Quarter Report, 

2018:10).  

The problem was also well documented in the government Power Sector Recovery 

Program (World Bank and Nigeria PSRP, 2018:17) report where it said:   

A review of 2015 - 2016 data on cash remittance from Discos 

to NBET shows that: 
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(i) DisCos have not made full payment for energy 

received since the transfer of management in 2013; and  

(ii) DisCos have retained more of collected revenues than 

allocated under MYTO…DisCos increasingly retained 

a larger share of collected revenues in 2016 compared 

to 2015. In 2016, DisCos a collection rate of 57% from 

their customers and on average and settled only 29% of 

invoices issued by NBET. 

The Regulator also documented the unwholesome practices of the DisCos in poor 

remittances and confirmed that action has to be taken against them to prevent 

continuous abuse. It states in its 3
rd

 Quarterly Report of 2018 that: 

The challenge of poor remittance has remained a serious 

concern to the Commission as it is one of the main causes of 

the liquidity crisis facing the Nigerian electricity   supply 

industry…To address the poor remittance by DisCos, the 

Commission has commenced enforcement actions against 

DisCos found to have engaged in unacceptably low 

remittances to NBET and MO (NERC 3
rd

 Quarter Report, 

2018: 38-39).  

The above information showed that DisCos have systematically been making low 

remittances and under declaration in variance with the amount they collected which 

exceeds what they remitted. The practice exacerbates the liquidity crisis in the sector 

and reveals the negative extent of the rent seeking behaviour of the private sector.  

Consequently, the government had to intervene to provide guarantee and subsidy to 

the GenCos and NBET to enable them continued generating and supplying power. 

This was done under the NBET Payment Assurance Facility where the sum of 

N701.9 billion Naira was made available by the government as financial support 

through the Central Bank of Nigeria (CBN) so that NBET can continue to make 

payment to GenCos (World Bank and Nigeria PSRP, 2018). This form of financial 

intervention show that the electricity sector cannot work without state support and  

intervention in contradiction to the economic theory of neoliberalism which believes 

that markets works perfectly well on their own and there is no need for government 
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intervention. The form of intervention in Nigeria is necessary to stabilise the sector 

without which it will be in serious crisis. This indicates the reality that the sector will 

continue to rely on public resources for its survival.     

The negative consequence of this however from public policy and efficiency 

perspectives is that the sector cannot survive on its own without bailout due to the 

foundational weakness and corruption in the sector and the financial inequities of the 

DisCos. Hence, government in the short run will have to continue to subsidise the 

inefficiencies of the private entities at the expense of their private gain and 

accumulation. The result from this is that it may encourage the DisCos to continue 

their financial malpractices knowing fully-well that government will come to their 

aid at some point. The practice goes to shows how corporate greed takes precedence 

over public interest in the short and long run. The short-term gains go in favour of 

the DisCos while the sector continues to suffer. Consequently, the performance of 

the sector is adversely affected and its liquidity and sustainability are weakened.  

The DisCos also engage in corrupt practices through financial extortion and 

demanding consumers to pay for the purchase of hardware materials the practice of 

which is in violation of existing rules and regulations.
132

 For instance, consumers that 

request to be connected to the DisCos supply systems are asked to contribute in the 

purchase of electricity infrastructure and materials. Consumers are asked to mobilise 

funds to buy hardware materials like transformers, poles, meters, cable wires at their 

own expenses as well as being asked to pay for connection services to their 

residences to have electricity. This experience was narrated to me by a consumer C1 

during an interview: 

Even the transformer we use, it has to take form of community 

service. That is to say we funded the project. The installation, 

the connection, the servicing, we have to fund it from our 

personal pockets.
133

 

He concluded by saying that the current reality is that consumers have to pay DisCos 

for everything before they are connected: 
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If you want to become a new electricity consumer apart from 

purchasing the digital meter you will also have to pay for 

some other services which ordinarily are not supposed to 

come out of your pockets. Because the issue now is, you buy 

electric poles, you may be told that yes we have the connecting 

wires but you have to buy some other insulators and the rest of 

it and which you have to buy.
134

 

This practice is extortionist in nature and contravenes the directives, rules and 

guidelines made by the Regulator under the Nigeria Electricity Regulatory 

Commission (Methodology for the Determination of Connection Charges for 

Electricity Supply) Regulations of 2012. Section 7 (1) (2) and (4) of that regulation 

laid down rules on connection and disconnections of consumers.
135

 Section 8 (2) also 

provides that meter and its accessories are the responsibility of the DisCos and as 

such they should provide same to consumers.
136

 However, this regulation is observed 

in the breach by the DisCos because they do not provide the necessary meter and 

meter accessories and consumers have to pay for them including connection charges 

in violation of the above regulation. The monies collected for connection charges are 

usually unaccounted for and the conclusion is that they end up in the personal 

pockets of the DisCo staff.
137

   

This cycle of corruption and inefficiency goes to show how bad and messy 

neoliberalism can be in practice because of its inability to prevent and curtail the 

incidences of private sector corruption which it was meant to address.  

 

g. How Robust are the Anti-corruption Legislations in Checkmating the 

Corruption in the Sector? 
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There are laws and legislations criminalising corruption in Nigeria. The legislations 

also established regulatory institutions to fight and prosecute corruption and corrupt 

practices both in the public and private sectors. However, the robustness of the 

institutional framework in checkmating corruption especially in the electricity sector 

is debateable. This is in view of how corruption was deeply rooted in the 

privatisation of the sector and the weakness of anticorruption institution to 

investigate and prosecute offenders.
138

 The relevant principal legislations on anti-

corruption at the federal level that applies to the electricity sector are the Money 

Laundering (Prohibition) Act of 2011, the Independent Corrupt Practices and Other 

Related Offences Commission (ICPC) Act of 2000
139

 and the Economic and 

Financial Crimes Commission (Establishment) of 2004.
140

 

i. Corrupt Practices and Other Related Offences Act of 2000 and the 

Corrupt Practices and Other Related Offences Commission 

 

The Independent Corrupt Practices and Other Related Offences Act of 2000 is aimed 

at preventing corruption and corrupt practices in the public sector and the civil and 

public service.
141

 The Act criminalises corruption and also established a monitoring, 

investigation and prosecution institution called the ICPC.
142

  The ICPC Act made 

substantial provisions criminalising all forms of corruption and corrupt practices in 

the public and civil service sectors. For instance any form of gratification in the form 

of asking or receiving as well as the bribing of public offers are all crimes.
143

 

Demanding of bribe in the form of cash, property or benefits
144

 and fraudulent 

acquisition of property is also a crime.
145
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However, despite the above, no cases of corruption in the form of bribery and 

fraudulent acquisition of property in the sector were investigated by the ICPC against 

public officials that conducted the privatisation exercises. In an interview with an 

investigating staff of ICPC, I asked him whether a petition alleging corruption during 

the privatisation exercise has been made by anyone in view of the irregularities. He 

answered that none of such petition was received or investigated by them against the 

privatisation.
146

 He stated that even if there is one currently in ICPC he is not aware 

of it in view of size of their organisation and different departments.
147

 However, 

before that I had interviewed a senior superior investigation officer who equally 

confirmed that they do not have a petition at the moment but they are studying and 

monitoring the situation.
148

  

This lack of petition against the privatisation exercise is a serious gap and lacuna 

from the government and the anticorruption agencies in monitoring the privatisation 

to prevent public officials from corrupting the exercise and goes to show the little 

attention given to it and the vulnerability and exposure of the sector to corruption. 

And in contrast to what they said, there was evidence showing corruption and how 

Politically Exposed Persons (PEPs) were part of the people that participated and 

bought electricity assets during the exercise. This was validated by the SERAP report 

which documented the issue and in fact a copy of the petition was given to the 

anticorruption agencies (Punch Newspaper, 2017). The inference from this is that the 

laws and institutions on corruption are there but the institutions are too weak to 

investigate and enforce the law because of institutional decay or regulatory capture. 

However, there is no proof or concrete evidence to show why the anticorruption 

agencies are not acting. It can therefore only be assumed that either politicians 

instruct them, fail to give them sufficient resources, or they are corrupt themselves or 

a combination of the three.  
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ii. The Economic and Financial Crimes Commission (Establishment) 

Act of 2004  
 

The Economic and Financial Crimes Commission (EFCC) is an institution set up 

under the Economic and Financial Crimes (Establishment) Act of 2002 to 

investigate, prosecute and fight financial and economic crimes in Nigeria. The 

Commission has wide latitude of powers to investigate all forms of financial and 

economic crimes from advance free fraud, money laundering, contract scam, etc.
149

 

Section 18 of the Act talks about the fraudulent acquisition of property and provides 

that any person who engages in the acquisition, possession or use of property 

knowing fully-well that such property is obtained by corrupt means is guilty of an 

offence.
150

 

EFCC has for a long time now been an instrument in the fight against corruption in 

Nigeria and has successfully prosecuted former governors and ministers who were 

accused of public corruption (Enumah, 2018). The Commission was also successful 

in prosecuting money laundering and contract scam offences. However, there is no 

record of the successful prosecution of corruption in the electricity sector. In fact, in 

an interview with a senior staff of EFCC he informed me that they did not receive 

any petition or allegation of corruption during and after the privatisation exercise of 

the Nigerian electricity sector.
151

 This is puzzling because allegations of corruption 

in the sector are well known facts all over Nigeria. For instance the Nigerian 

Parliament conducted investigations into the loss of about $16 billion in the sector 

(Voice of America, 2009). After the conclusion of the probe nothing was heard of the 

report and no single individual was prosecuted by the anticorruption agencies. EFCC 

and ICPC were also invited to several forums and lectures were reports on corruption 

in the sector were discussed and copies of such report were given to them (Punch 

Newspaper, 2017).  They were guest invitees and participants to the presentation of a 

report by a civil society group which investigated the cases of corruption in the 

sector and the petition was handed to them (SERAP Report, 2017).  Yet, the two 
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Commissions never carried out any investigation on the corruption highlighted in the 

report.  

The conclusion that can be drawn from this suggests that they do not have the 

resources to investigate and prosecute those indicted in the report or they are 

captured or corrupted by government officials.         

The above shows that little effort is being done by the anticorruption agencies to 

monitor corruption in the sector and it is therefore no surprise that funds were 

laundered by corrupt elements and PEPs into the sector at the time of privatisation. 

Perhaps the agencies overlooked the issue because of public officials that occupy 

seats in government at that time including their friends and family members who 

purchased assets in the sector or they themselves are corrupt because they fear losing 

their jobs or office privileges. These assumptions are not confirmed but we can 

interpret that due to lack of output from the agencies and botched outcomes from 

their investigations. The conclusion from this is that the institutions are weak and 

making them independent in line with neoliberal argument does not work well in 

practice because those bodies are not independent.   

In addition, the opaque nature and dearth of information from the two apex 

anticorruption agencies and the anti-money laundering institution shows the level of 

seriousness and disinterest in fighting and prosecuting corruption in the sector at the 

time of privatisation and post-privatisation. This is not surprising because some of 

these institutions have been politicised by successive Nigerian governments (Obi, 

2012). These institutions that are meant to fight and prevent corruption were 

politically compromised in the past by government officials and were used to witch 

hunt political foes. There was evidence that pressure was exerted on some of these 

institutions to go against political opponents and several cases of corruption were 

ignored or botched due to interference in their work by previous governments 

(Onwukwe and Imonikhe, 2006). It is therefore not surprising that these institutions 

could do nothing on corrupt allegation in the electricity sector during and after the 

privatisation.   
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Similarly, in other interviews with experts and stakeholders the results inferred that 

little was done by the anticorruption agencies to monitor money laundering and 

corruption into the sector especially the way electricity assets were purchased by 

former presidents, ministers, governors and well-known corrupt PEPs. Former 

politicians and public officials are known to have enriched themselves from public 

purse and hence the movements of funds by them to purchase those assets should 

have been monitored to prevent money laundering. A legal analyst who has a lot of 

expertise and knowledge of the sector confirmed that assets were sold to some of 

these PEPs.  He queried; ‘how can you sell a generating company or distribution 

company to a former head of state or a former Minister of Information?’
152

 

Another staff with one of the private electricity distribution companies also 

confirmed that former governors and ministers purchased assets in the privatised 

electricity distribution companies through proxy companies when they were in 

office.
153

 These PEPs used companies as fronts to buy assets in the distribution 

company where he works.
154

  The results from the above also show that the 

anticorruption agencies did not monitor the exercise to prevent laundering of public 

funds by PEPs.  Hence, privatisation widens corruption and enables it to thrive and 

persist in new forms and style. This debunked the neoliberal myth that privatisation 

prevent corruption because the above evidence shows that it emboldens   and makes 

it stronger. The outcome also shows that international institutions advocating 

privatisation and anti-corruption measures as part of the neoliberal Washington 

Consensus failed to provide any guidance or external pressure from the beginning to 

overcome these issues already rooted in the country’s tradition.  

5.4 Regulatory Capture in the Electricity Sector   

a.   The Presence of Regulatory Capture  
 

Nigeria adopted the independent regulatory model for its electricity sector during the 

privatisation. This was an idea conceived at the initial stage as part of the neoliberal 

template on the legal and policy design for the sector, therefore reflecting ideological 

capture. Past experiences of using NEPA as the owner, operator and regulator saw 

the interference and over politicisation of the sector by the state. Therefore, adopting 
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an independent regulator was seen by the neoliberals as the would-be solution to 

capture. Hence, the new model of regulation established NERC as the independent 

body to ensure impartial regulation of the sector in the interest of all stakeholders. 

The aim was to prevent incessant political interference and meddling by the 

government. The regulator was seen as the protector of public interest with the 

transfer of ownership and operation of the sector to private investors. In an interview 

with a senior staff of NERC, he affirmed the well-known neoliberal position why an 

independent regulator is necessary:   

Regulatory independence is necessary to protect [the 

regulator] from government interference which has the 

adverse effect of making regulatory decision unpredictable 

and at times biased; to achieve one political motive or the 

other. Once the regulator is independent, he is ring-fenced 

from that and Regulator’s independence gives more 

confidence to the operators and the customers.
155

 

R1 also restates the position that in post-privatised electricity market independent 

regulator becomes germane to prevent monopoly and abuse by the private sector. He 

observed: 

The Regulator’s role is essentially to act as a proxy for 

competition in consideration of the fact that most of the 

utilities in the Electricity Supply chain are natural monopolies 

and thus have the tendency to abuse their market power to the 

detriment of customers especially in tariff setting and service 

delivery. It therefore becomes necessary to have a third party 

that is also independent of Government to protect customers 

while ensuring that the utility shareholders too, get adequate 

return on their investment so as to ensure their sustainability, 

profitability and also incentivise additional investment not 

only from the existing utility owners but also new entrants.
156
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Therefore, the expectation was that the regulator would ensure the growth of the 

market especially at its embryonic stage so that it can develop the market and be an 

agent of competition that balances the interest of the state, the consumer, and the 

market.  Nigeria decided to adopt the independent regulator model for its electricity 

sector because of the experiences and lessons that came out from the privatisation of 

the telecommunications sector in the country and in line with international best 

practice. R1 said: 

The Nigerian government resolved to go for an independent 

regulatory model based on its experience in the 

Communication sector with the Nigerian Communication 

Commission (NCC) where a tremendous success was achieved 

through an independent regulator and the study of other 

countries with similar antecedents in the Electric Sector 

mainly in Asia and Latin America.
157

 

However, the use of the model in the electricity sector was not as successful as that 

of the telecom sector because that industry is not as complex as electricity. The 

telecom industry also allows its regulator to operate freely without much interference 

as stated under its laws and a recent case law.
158

 This goes to show how the 

electricity sector does not reflect the learning lessons from other privatised sectors 

and how they operate in Nigeria. It is therefore not surprising that the use of the 

model in the electricity sector was bedevilled by a lot of challenges bordering on 

regulatory capture. 

b. How effective is the Regulator in Minimizing Capture? 

 

The evidence from the results of interviews shows that there is regulatory capture in 

the sector by both government and the industry. However, to determine the 

effectiveness of the rules against capture a review of the law and practice becomes 

important. In terms of its conception, as discussed previously in the theory chapter, 

regulatory capture comes in various forms and styles.
159

 It can come from direct 

actionable conduct of the government or through interference in the functions of the 
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regulator. Political or government interference here means any act, conduct, 

omission, directives or instructions by the government or any of its agencies that 

intrudes or meddle into the legitimate functions of the regulator under the neoliberal 

law of the EPSR Act. Capture also comes from the action of the industry and the 

inaction of the regulator to sanction the industry due to its close proximity with or 

bias towards the industry. Industry capture is the most difficult to be detected as 

highlighted in the theory chapter. Hence, industry capture was identified through the 

practices and performances of the private sector, non-compliance with regulations or 

directives made by NERC and its refusal or inability to sanction violators as well as 

other issues discussed below. 

c. Regulatory Capture by the Government and its agencies (Executive 

Capture) 

 

The most visible form of government capture is through direct interference with the 

functions of NERC. This relates to reversing or issuing directives on electricity tariff 

and asking it to do or refrain from certain regulatory tasks despite its independence. 

It also includes constraining the funding of the regulator to force it to comply with 

government policy directive or the outright appointment or removal of its staff. 

Unfortunately, the Regulator in Nigeria has suffered from most of these issues. The 

direct case of interference occurred when government removed staff of NERC in the 

past. This was confirmed in an interview by its staff who lamented that; ‘The 

Government has in the past intervened directly in the affairs of the Commission when 

in 2009 it suspended the first set of commissioners and they were never reinstated up 

to the end of their tenure.’
160

 

In addition, there are other instances and practices supporting the evidence of 

government capture in the sector. The capture is categorised into executive capture, 

legislative capture and industry capture. There is also consumer capture but same is 

not relevant to the discussion here.  
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i. Executive Capture 
 

This is the capture of the regulator by the executive branch of government. This type 

of capture is exercised by the President or his minister or ministries. These include: 

1. Capture Due to Interference by the President of Nigeria on Tariff Review 

  

Nigeria practice presidential system of government and the head is called the 

President. The President has enormous executive powers. He appoints ministers and 

heads of government ministries and agencies. He also possesses administrative 

powers to instruct ministries in order to align and guide their actions into overall 

government plans and policies. Government agencies are expected to comply with 

his directives under the constitution.
161

  

It was in furtherance of this executive power that a former president directed NERC 

to reverse and cancel new electricity tariff it introduced (Shibayan, 2017). A staff, 

with one of the Disco, confirms this practice when he observed:  

Unfortunately, I must say that we have an issue with the 

setting of tariff. Because we have politicians who 

unfortunately, for reasons I cannot elaborate upon, choose or 

at least get involved with influencing the regulator’s 

decision.
162

 

The current government has also through its conduct refused to allow an upward 

review of tariff despite the facts that the economic variables have changed and the 

private sector is suffering with liquidity challenges and low tariff. Although there is 

no official directive to that effect from the President, his body language is interpreted 

by experts and the stakeholders as not supporting the tariff increment and the 

Regulator has read that and hence refused to act.
163

 A staff with one of the private 

electricity distribution companies claimed that government is restricting NERC from 

applying a cost reflective tariff.  He said: 
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Well honestly government, policy makers, keep restricting the 

regulator not to apply the cost reflective tariff and is creating 

huge revenue deficits for the industry.
164

 

PM1 said the reasons for this are because the regulator: 

Tend to be more of politicians in terms of reading political 

moods before they decide on things that could happen. And I 

would not blame them because Nigeria is a very political 

country. And every step you take they read political meanings 

to it and may be in their own assessment if they have analysed 

it and they see that it is in the interest of the country to read 

the political moods as well before they make their technical 

inputs, well, then you can say well, maybe they are being 

wise.
165

 

However, interference in tariff issues by the President runs contrary to the 

independent powers of the Regulator under the neoliberal law as stipulated in the 

EPSR Act.
166

 It was in that regard that NERC promulgated the Multi Year Tariff 

Review (MYTO) regulations. But NERC has been unable to review the tariff for a 

while. According to a policy maker, it is because of the electoral significance and the 

sensitivity of the issue to the members of the public especially close to election 

year.
167

 He stated that NERC is has studied the political mood of the government and 

the country and is aware of the implication: 

Is more of trying to be sensitive with the political mood and 

things that happen around the country. If it allowed that then 

the tariff is definitely going to increase and if the tariff 

increases right now what effect will that have on the 

government in terms of election next year?
168
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True to the above observations, NERC has not done minor and major tariff review 

for some time in line with its powers due to the political consequences of doing that 

and the reaction that may come from the government. This has affected and 

exacerbated the liquidity crisis of market participants who find it difficult to recover 

their cost and make profit. These observations on presidential directives to cancel 

and reverse tariff and refusal to allow NERC increase it points to evidence of 

government capture.  The directives on reversal of tariff is a classic case of direct 

interference of the Regulator’s powers and functions in violation of its independence 

as expected under the neoliberal law (EPSR Act). This clearly shows the limit to 

independence of regulators in practice under the neoliberal paradigm because 

regulators end up being captured by the government. 

2. Regulatory Capture through Funding and Budgetary Constraints of NERC 

by the Executive 

Funding and budget constraint is a tool that may be used to pressure regulators into 

carrying out government instructions. This is possible where regulators’ source of 

funding comes from the government. Hence, funding can be used to force the 

regulator to do or submit to government directives. In Nigeria, NERC is exposed to 

this risk because government funds its ministries and departments through annual 

budgetary allocations and the NERC is one of them. NERC gets its annual funding 

from the government budget. Section 52 of the EPSR Act states that one of the 

sources of funding for the Regulator is from government budgetary allocations.
169

 In 

the early formative years of NERC it suffered from low funding because it relied 

principally on government budget. This information was confirmed by one of its staff 

who said: ‘Since the industry is still at its infancy and suffering from acute liquidity 

crunch we are always not in position to raise enough to fund our annual budget 

making it necessary to resort to government for supplementation.’
170

 The reliance on 

this funding put the Regulator at the risk of government capture.  
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However, the EPSR Act made additional provision to ensure that NERC gets funding 

from different sources of funding to cater for its operation. Section 52 thereof states:   

The funds of the commission shall consist of; 

(a) Fees, charges and other income accruing to the 

Commission from licenses and other things done by it in 

terms of this Act, excluding any fines or penalties received 

pursuant to this Act; 

(b) Funds allocated to the Commission by the National 

Assembly, pursuant to a request by the Commission for 

additional funds required to meet its reasonable 

expenditures; and  

(c) Such other moneys as may vest in or accrue to the 

Commission, whether in the course of its operations or 

otherwise.
171

 

In the interview with R1, I asked him the interpretation of the above provision and 

how it works in practice and the reasons why the above funding model was adopted? 

He observed that the funding model was drawn in such a way that the independence 

of the Regulator can be sustained. That is why funding options like levies on the 

industry and budgetary allocations were considered. But levies were the one they 

were more comfortable with because they would sustain their independence. He 

observed:  

In setting up the Regulator the Consultants look at a number 

of financing options and to secure more independence it 

recommended for funding from the industry. Upon inception 

therefore the Regulator proposed 1.5% levy on total revenue 

realised from electricity business by its licensees as regulatory 

charges meant to fund the regulators operations. Government 

funding through annual budget was also explored. However, it 

was realised that going that route will impact negatively on 

the regulator’s independence. But the Regulator was given the 

opportunity of seeking for government funding support 
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anytime it realises that it’s funding from the industry will not 

be able to cover its projected expenditure in any given 

financial year.
172

 

He also stated that the main source of funding comes from the industry but they still 

resort to government and international donor institution for their funding: 

Funding is majorly from the industry but sadly, the 

government is hardly ever able to fully fill in the funding gap 

and that has continue to impact negatively on our activities 

and to an extent we are also dependent on a number of 

International Donor Agencies for the execution of our projects 

notable among which are DFID, USAID,/NARUC, GIZ and a 

host of others.
173

 

The above statement shows how the funding sources of the Regulator were designed.  

But the reality in practice is that its financial independence is still at the risk of 

government capture, the industry and even from international donors and agencies. 

The above observations show that NERC is not adequately funded and has to depend 

on the industry and outside sources which put it at the risk of more capture. Industry 

funding creates a dependency syndrome and can be used to pressure it into doing 

things in industry interest. Funding from foreign and international donors also put it 

at the risk of accepting and implementing neoliberal policies for which most of these 

institutions are known for. Therefore, these issues shows how weak the operation of 

NERC can be in practice and how that can be used to exploit and erode its 

independence. 

3. Regulatory Capture Due to Interference in the Functions of the Regulator 

by the Minister of Power through Orders and Directives 

 

Another form of interference comes from the Minister for Power. The Minister has 

done this on several occasions (Digit Control, 2017). There are evidences showing 

that the Minister has been engaging in regulatory functions which are supposed to be 

within the exclusive functions and preserve of NERC. He dishes out instructions, 

orders and directives to NERC, the industry and the consumers. The Minister 
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possessed powers to supervise the Federal Ministry of Power, Works and Housing as 

a member of the executive branch of government. The Ministry is a policy arm of the 

executive responsible for drawing up and rolling out policies affecting the sector. 

Electricity policies are made by the Federal Government of Nigeria through the 

Federal Executive Council (FEC) and after that they are implemented through the 

Ministry. Therefore, any policy that touches on the generation, distribution, 

transmission, infrastructure, rural electrification and their attendant policies are the 

responsibility of the Ministry (Ministry of Power, 2019).  It was this mandate that 

allows the Minister to exercise powers over NERC. 

The Minister also leverage on the powers granted to him under the EPSR Act.  

Section 33 (1) thereof provides:  

The Minister may issue general policy directions to the 

Commission on matters concerning electricity, including 

directions on overall system planning and coordination, which 

the Commission shall take into consideration in discharging is 

functions under section 32 (2), provided that such directions 

are not in conflict with this Act or Constitution of the Federal 

Republic of Nigeria.
174

 

In theory, the above provision is supposed to allow the Minister to issue policy 

statements and directions of government that would guide NERC. But in practice, the 

provision has given him room for ministerial interference in its functions and the 

eventual capture of its powers.  A staff of NERC observed this when he said:  ‘The 

Ministry of power is also another actor who though responsible for policy directive 

also wants to delve into regulatory issues.’
175

 

The Minister therefore relies on the powers to issue policy directives to engage in 

acts of regulation that supposed to be the function of the Regulator. A critical 

observation of this practice shows that the Minister fails to differentiate between 

policy directives and regulations thereby transcending and going beyond his 

boundaries to engage in regulatory functions that are the exclusive preserve of 
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NERC. This practice was seen as very unhealthy for the sector. A staff of one of the 

DisCos lamented this practice by observing:  

We have a Minister that is overbearing as a Minister of 

Power, and he is not restricting himself to policy making. And 

he is attempting and has attempted on several occasions to 

dish out instructions to the Regulator. The Regulator [is] 

subservient to the Minister of Power which defeats the 

independence of the body.’
176

 

The minister’s interference comes through his various statements, utterances and 

directives to consumers, the Regulator and the private sector electricity companies to 

do or refrain from certain actions. For instance, he has directed DisCos to stop 

extorting consumers a directive that ought to come from the Regulator (Vanguard 

Newspaper, 2018).  He has issued directives to NERC asking them to monitor 

DisCos operations and said there would not be tariff increase due to their refusal to 

meter consumers (Echewofun, 2018).  He was reported saying that as a consumer he 

will not pay electricity that is not available (Asu, 2017).  He has also directed the 

DisCos to observe regulations or they will be sanctioned with license revocations 

(Premium News, 2018).  Market participants I interviewed corroborated the above 

secondary sources of information and confirmed that the Minister has been 

interfering with the Regulator’s function and it is not healthy.
177

 

An academic, confirmed that the Minister has been interfering with the regulatory 

powers of NERC. He stated that NERC is not independent because of the way the 

Minister dishes out instructions and directives to it on how to run the industry. 

ACAD2 observed: 

The Regulator is not independent. You can see the Minister 

having issues with the Gencos and Discos then directing the 

NERC to do some stuffs. You know there is still a whole lot of 

needless infusion of politics and regulation. So Minister is still 

behaving as if the Nigerian Electricity Regulatory Commission 

is in his pocket. So delegating to them either covertly or 
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indirectly. So he is still not giving room for independent 

regulation.
178

 

True to the above observations, the Minister’s statements, orders and directives are in 

flagrant violation of the powers granted to NERC when examined from the 

perspective of the law. For instance, his advice that DisCos should stop the practice 

of estimated billing is the responsibility of NERC. His order directing DisCos not to 

disconnect non-paying consumers should come from NERC. Also, his directives to 

NERC to ensure that DisCos improve the electricity supply sector failing which their 

licenses will be revoked is the power of the Regulator not that of the Minister.  

However, even though some of these directives and orders are out of the genuine 

concern and consumer frustration with the way DisCos operate, the problem is how 

they are issued against the law.   

In addition, most of the Minister’s directives do not fall within the purview 

contemplated under section 33 (1) of the EPSR Act which empowers him to issue 

policy directives. Most of his directives and statements border on regulatory issues. 

Therefore, where the Minister is desirous of addressing some of the problematic 

issues, the procedure should be for him to direct his concern first in the form of 

government policy advice and request NERC to come up with regulation or solutions 

to enforce them against erring DisCos.  Under the neoliberal paradigm enshrined in 

the current EPSR Act law the Minister has no business advising consumers, NERC 

or DisCos on how to resolve tariff or billing issues. That is the responsibility of 

NERC under its enabling legislation. 

4. Regulatory Capture in the Appointment and Dismissal of Staff of the 

Regulator by the Executive 

 

Another practice of capture is in the appointment and removal of the heads of NERC 

called Commissioners. This form of capture is described as ‘creation capture’ 

because regulators are captured by the government that gives birth to them (Enobun, 

2017:8).  The risk of their capture starts from the time when they are appointed as 

provided under the law. This is because the power to appoint NERC Commissioners 

lies with the President of Nigeria pursuant to section 34 (1) of the EPSR Act. 

Although sections 34 (2) states the level of skills and competence of the appointees 
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such appointments are hardly done on merit. This gives room for abuse because the 

President has the prerogative to appoint any one he likes so far he satisfies the 

required qualification. This can be unhealthy for the sector due to its technical 

complexities. In practice, the President might abuse this power by appointing any 

person. The power of appointment therefore gives room for the exercise of 

subjectivity, discretion and bias and the use of other motives like ethnicity, religion 

or political affiliations and not competence as noted by staff of NERC.
179

 

This lacuna exposes NERC to the risk of capture as the President may appoint people 

that can obey his directives and those that cannot may be sacked under his powers of 

removal. There was evidence that this was done as confirmed by a staff of NERC 

who said: ‘The Government has in the past intervened directly in the affairs of the 

Commission when in 2009 it suspended the first set of commissioners and they were 

never reinstated up to the end of their tenure.’
180

 This information was corroborated 

by other interviewees.
181

 

Another practice of capture was in the delayed appointment of the Commissioners. 

This delay has created vacuum and uncertainty in the industry in the past. This type 

of action has the tendency to slow down the industry, erodes the power of 

independent regulation and sends wrong signals to investors and new entrants in the 

sector. This information was confirmed by R2 when he observed: 

So for example, when the tenure of the last Commissioners 

ended the present government took so long to appoint these 

Commissioners and then therefore the Commission was led 

actually at the managerial or left to be managed by the most 

senior staff in the Commission. So this is affecting to some 

extent the independence of the Commission.
182
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Similarly, D1 lamented that the delay in appointment has affected and slowed down 

activities in the industry when he said: 

The Regulatory body was not duly constituted because the 

terms of the Commissioners and the Chairman expired and the 

management staff were left, a vacuum that was not hitherto 

contemplated under the Electric Power Sector Reform Act 

existing at that time. So, so many things slowed down the 

progress of the industry.
183

 

ii. Regulatory Capture and Interference by the Nigerian 

Legislature (Legislative Capture) 

The Nigerian legislature also interferes in the functions of NERC. This form of 

interference comes from oversight functions performed by the parliament through 

budgetary allocations, budget defence, resolutions and parliamentary visits and 

inspection to the offices of the Regulator. Nigeria operates a presidential system of 

government with two bicameral legislative systems as parliament called the National 

Assembly (NA). The NA is empowered under the Nigerian constitution to scrutinise 

and approve executive and ministries budgets every year. Such budgets estimates and 

spending are drawn up by the executive and sent to the NA for approval. In the 

course of doing this, agencies, parastatals and ministries go before the NA to defend 

their budget. In the case of NERC, it is exposed to the risk of legislative capture 

because it’s funding and budget estimates is streamlined into that of the Ministry of 

Power.
184

 By this it means that it has to defend its budget before the parliament and 

in so doing the NA can decide to tell NERC what to do or how to spend its funding. 

The NA at times tamper with the budget estimates and spending of ministries and 

agencies and have been found inserting dubious and questionable expenses to the 

detriment of the independence of regulatory agencies (Vanguard Newspaper, 2018). 

The legislature also hides behind this oversight function to interfere with the tariff 

settings of NERC (Mudashir, 2016).  The evidence and practice of legislative capture 

was confirmed by a staff of NERC who said:   
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The interference of the National Assembly who believe that 

because they have an oversight function over the executive 

arm of government and by virtue of same can decide for the 

Commission or interfere on Commission’s decision making 

process when by virtue of the Act they passed in establishing 

the Commission they have giving it a quasi-judicial and 

legislative role. They now want to interfere in tariff making, 

market monitoring and even disciplining of erring licensees.
185

 

iii. Regulatory Capture by Industry Interests (Industry Capture)  

 

There is also evidence of industry capture. Numerous practices by the private sector 

and inaction of NERC support this assertion.  However, the problem with industry 

capture is that it is not openly seen or displayed like government capture and has to 

be detected and inferred from the conducts and practices of the DisCos and the 

silence of the Regulator in the enforcement of its regulations against the industry. 

Hence this form of capture is very difficult to be measured (Carpenter, 2016).  It is 

also has to be inferred from certain circumstances like influences, the benefit it 

brings to the industry or the detriment and danger it poses to public interest (Caprio, 

2013).   

In analysing industry capture, the malpractices, distortions and abuse of market rules 

and regulation which benefit the DisCos and gives them favourable outcomes is used 

to detect and assess the capture. This outcome comes in various forms especially 

when the DisCos benefit from their conduct and the inaction of NERC. For instance, 

DisCos profit from high revenue when they exploit consumers with the silence and 

inaction of NERC or when they openly disobey rules and regulations made by NERC 

without them being sanctioned.  As Upadhyaya (1995) observed, regulatory capture 

can occur where ‘the utilities exert power over the regulators in obtaining favourable 

outcomes (prices) for themselves’ (p. 17). In addition, industry capture can be 

assessed and measured from other perspectives. For instance, from weak regulations 

or enforcement especially when the regulator fail to impose sanction or when its 

regulations or orders are ignored, abused, disobeyed or not observed. In this regard, 

there are a lot of instances where the DisCos breach the rules and regulations made 
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by NERC on tariff, estimated billing system, connection and disconnection as well as 

metering directives.
186

 This position was confirmed and validated by the World 

Bank-Nigeria PSRP (2018, p. 18) report which states that rthe ‘lack of effective 

governance has resulted in limited enforcement of rules, regulations and policy. The 

regulatory framework in Nigeria is comprehensive and in line with international best 

practice but has been poorly implemented and enforced.’ 

Therefore, the following are practices, distortions, and market abuses by the DisCos 

indicate and suggests industry capture. 

1. Flouting of Metering Directives and the Fraud and Indiscriminate Practice 

of Estimated Billing System on Consumers by the DisCos 

 

The DisCos are in the habit of violating and disregarding regulations made by 

NERC. These habits include the practice of fraud metering billing system, 

indiscriminate estimated billing and the refusal to meter consumers. In respect of 

metering, Discos refused to provide meters as required under the PA executed with 

government and the BPE at the time of privatisation. Under the PA, DisCos are 

required to meter their customers and ensure that the metering gap is reduced. 

However, they have failed to meet up with this target and some of the reasons are 

intentional because metering requires funding and the DisCos are not willing to 

expend their little resources on that.
187

 Another reason is that the refusal to meter 

gives them the opportunity to bill consumers indiscriminately bill under the 

estimated billing system. This practice gives them higher earnings and revenues from 

the sale of electricity (Soriwei, 2017).
188

 The metering will prevent them from such 

exploitation and profiteering and that is why they are reluctant to fulfil that 

obligation.
189

 The lack of meter by the consumer enables the DisCos to charge 

consumers at will. This position was confirmed and validated in many interviews 

conducted with consumers and policy makers in different parts of the country. A 

policy maker has this to say on this practice: 
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I am against estimated billing. I am also a consumer 

remember. And I have also suffered consequence of arbitrary 

billing. What they do is if they send energy to a certain area or 

transformer because they need to get their money, they just 

divide the number of households and they just take an average. 

So it is not really a true reflection of what you are consuming. 

So whether you are at home or not, so whether you consume 

or not, whether you switch on the light or not, they just wanna 

get their money back..
190

 

According to an anticorruption officer who investigated a case of exploitation of 

consumer through the use of estimated billing, non-metering by the DisCos was 

intentional because they use its absence to exploit consumers. He said: 

One thing actually is very clear that left to them they will 

prefer a situation whereby customers will be billed arbitrarily, 

because that gives them the opportunity to short change or 

overbill the customer. The outcome of our investigation led to 

the distribution company providing that very particular 

customer with a meter. And the customer, I mean the 

complainant, came back to the Commission to say that he is 

grateful. He is no longer paying as he used to pay. So, this 

estimated billing to some extent is deliberate. It is not that 

these distribution companies cannot afford to provide meters 

to the customers, you understand. But if that is done, they are 

shut out completely. They cannot have access to extra money. 

So that is the reason why the issue of the provision of meter is 

in some way even frustrated. Customers will make effort to get, 

you understand, the meter even with their own money. They 

will tell you ‘I have the money, bring the meter’ but it will not 

be made available. Because once it is made available the 

player is shut out. And that is how Nigerians have been… I 
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will say, ripped off of their hard earned money. Paying in 

excess of a service that is not even always there.
191

 

Another consumer narrated his ordeal and experiences in the hands of one of the 

Discos. He stated that the Disco extorted money from him by forcing him to make 

additional payment outside his usual bill.
192

 In the case of the few consumers that are 

metered, there is no transparency in the way they are charged. This comes from the 

fraud being practiced by the DisCos where they insert hidden charges and fees in 

pre-paid meters before their installation in consumers’ premises.
193

 The meters 

usually come with configured charges without the knowledge or consent of 

consumers and as soon as they are activated or credited with any payments those fees 

are deducted out rightly by the meter as noted by a consumer.
194

  

The hardships consumers go through highlight the real market distortion practiced by 

the DisCos in the form of billing fraud, exploitation and extortion in many areas of 

their operations throughout Nigeria. These practices are disallowed and prohibited by 

NERC under its Nigeria Electricity Regulatory Commission’s Meter Reading, 

Billing, Cash Collections and Credit Management for Electricity Supplies Regulation 

of 2007.
195

 Under the Regulations, DisCos are required to accurately bill consumers 

based on their actual meter reading on monthly basis.
196

 Where the consumer is not 

at home for his meter to be read the DisCos are required to accept consumer’s own 

meter reading or estimate his bill that reflects his usual or expected usage and on no 

account should his bill be inflated.
197

   Despite these regulations, the DisCos are in 

violations as confirmed by various consumers interviewed above.
198
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Some consumers blamed NERC for not doing enough to sanction erring DisCos who 

flout their policies and regulations on billing and metering. This suggests laxity in 

the enforcement of regulations and signs of industry capture. In that regard, C3, has 

this to say; 

They are not playing the role the consumers expect. Let me 

give you an example; the issue of metering has been lingering 

for so long. A lot of these homes don’t have meters. They 

complained. The minister has given directives that if your 

house is not metered you should be using electricity for free. 

There are few people who have meter. Then you now have the 

bulk that don’t have meter. The regulatory commission when 

they make comment people don’t take them serious anymore, 

because they have been saying it for a long time and nobody is 

doing anything. More than a year, getting close to two years 

they are still lingering on the issue of meter. You go to the 

distribution companies they are not doing anything to improve 

the [the situation]. The regulatory agencies are not living up 

to expectation. So the regulator cannot oversee, cannot 

supervises, cannot regulate the activities of those cartels that 

are more powerful than the national regulatory agency.
199

 

2. Arbitrary Disconnection of Consumers in violation of Extant Regulations 
 

DisCos hardly abide by regulations on connection and disconnection of consumers 

made by NERC especially in situations where consumers complained or protested 

electricity bills issued to them. Instead of the DisCos to wait for the dispute process 

to be completed in line with extant regulations they just disconnect the consumer.
200

 

This practice violates consumers’ rights and regulations on connection and 

disconnection made by the Regulator pursuant to its powers under Section 80 of the 

EPSR Act. The section empowers NERC to develop customer service standards, 

complaint handing procedures and code of practice rules.
201

 For instance under the 

Nigerian Electricity Regulatory Commission’s Connection and Disconnection 
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Procedures for Electricity Service of 2007 the DisCos are required to serve a bill on 

the consumer demanding him to pay his electricity bills on a certain date. They are to 

wait 10 days after such service of bill to enable the consumer make payment. Where 

the consumer refuses to make payment, they are to serve on him a notice and a 

warning that they shall disconnect him unless he makes payment. If he still refuses 

payment then they can disconnect him but the period between the payment date and 

the disconnection should not be less than three months.
202

 

Similarly, under section 10 of the above regulations of 2007 it is provided that a 

customer should not be disconnected where he has made arrangement with the DisCo 

to make his payment or where he has made a complaint regarding his unpaid bill and 

the complaint has not been resolved or he is in a premises which has a life support 

machine.
203

 Section 11 of the Regulation makes it a crime for a DisCo to violate the 

above disconnection rules and fines are imposed for violations.
204

 Unfortunately, the 

DisCos do not abide by the regulations. In the first place, DisCos indiscriminately 

bill consumers which lead to protest. And they do not wait for the three months 

period of the service of bill for payment before they disconnect the consumers. And 

even when consumers complain of such infractions and NERC makes orders the 

DisCos hardly comply (Akinfenwa, 2018).  

The repeated violation of rules by DisCos and the lack of serious actions by NERC 

give room for further market abuses and distortion. For instance, entire villages and 

communities were disconnected for months due to delay and non-payment of 

electricity bills and despite the order by NERC to reconnect them, such orders were 

ignored by the DisCos (Ujumadu, 2017). Sometimes NERC is aware of such 

complaints and infractions but choose to ignore or do nothing to prevent the 

disconnection or force the DisCos to re-connect the consumers (Odika, 2016). In 

some cases it was reported that NERC ordered the reconnection but the DisCos 

continue to ignore the directives by leaving the customers in darkness (Akinfenwa, 

2018). This apathy by NERC to sanction erring DisCos can be interpreted as industry 
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capture and shows that it is biased or sympathetic in its action or inaction towards the 

industry and not the plight of the consumers as noted by a consumer.
205

 

Similar opinion was shared by another consumer based on his own experience with 

one of the DisCos. He observed that NERC is incapacitated to impose any sanction 

because they are aware of the powerful and well-known figures that owned the 

DisCos and their close proximity to government and politicians.
206

 C3 concluded by 

saying that NERC has neither the capacity nor the will to sanction the DisCos: 

The Regulator lacks the capacity to actually perform in their 

function. It shows that they lack the capacity. And basically 

they cannot protect the consumer.
207

 

The Nigerian parliament, under pressure from the public, recently took up the issue 

on the fraud in the practice of estimated billing by proposing a legislation to stop and 

criminalise such practices (Punch Newspaper, 2019). The bill has passed the third 

stage of reading and after the necessary formalities may become law.
208

  

iv. Cumulative Evidence of Lack of Independence of the Regulator and 

Its Effect on Regulation in the Sector 

 

The above discussions and evidences from secondary and empirical sources confirm 

the existence of regulatory capture in the sector. This capture erodes the 

independence of NERC and goes to show the limitation of the neoliberal policy and 

argument for independent regulation in practice. Although in theory the EPSR Act 

identifies and expects NERC to be independent, the practical reality is that it is not.  

This point was buttressed by a staff of NERC who said: ‘In theory the regulator is 

independent but the reality is that full independence for a government owned 

organisation is not possible.’
209
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Consequently, NERC is incapacitated by these practices and other considerations in 

the exercise of its independence which goes beyond the design and the expectation in 

the neoliberal law. This problem confirms that capture will always be a challenge for 

regulators in exercising their independent functions because they operate amongst 

competing forces of government, legislative and industry interest in their operations.  

In addition to operational capture, NERC functions in the midst of other issues in 

Nigeria which include weak institutional capabilities, corruption culture and the way 

we design and operate our laws. Nigeria has weak institutions manned by officials 

who can be subservient to government and its institutions.
210

 Therefore, the practice 

and exercise of independent regulation can be difficult because officials fear the 

consequences of disobeying government directives which can impact on the funding, 

budgets, salaries, job losses and other administrative sanctions against the Regulator. 

R1 reacted along this line when he stated: ‘There are certain decisions which the 

regulator even though independent know that he can only act on based on the 

expressed consent of the government as doing contrary may have consequences 

beyond his pay check.’
211

 

The lack of regulatory independence can also be interpreted from policy perspectives 

in the way laws are designed and practiced in Nigeria. Politicians easily hijacked 

institutions and abuse laws made for the day to day running of agencies. For instance 

the executive branch of government abuses the powers of appointment, removal and 

issuing directives to the Regulator provided under the EPSR Act.
212

 The factor 

responsible for this at times is the lack of clarity in interpretation of the powers of the 

Executive in the exercise of their powers and to date there is no court case seeking 

the interpretation of this practice.
213

 This gives room for the continuous abuse of 

such powers.  
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The overall assessment from the above discussions and analysis is that the regulator 

in Nigeria is not independent and therefore the neoliberal logic of independence is 

weak and does not work in practice. The economic theory of neoliberalism and its 

practice that expects independence of regulators fail to note that the system does not 

work in vacuum or in isolation. Independent regulators are susceptible to capture and 

adopting the model in theory is not a guarantee that it will work perfectly well in 

practice and other factors and rules have to be taken into consideration to minimise 

and address the problems of capture. This is even though capture at times can be 

beneficial for the regulator, the government and the industry. Capture can also be 

used as a tool and a form of intervention to address some of the problems created by 

neoliberalism as societal self-defence and in the public interest.
214

 But in the case of 

Nigeria very little evidence shows the collaborative benefit of capture.  

v. Are there Rules against Regulatory Capture in Nigeria and How 

Effective are they? 
 

Nigeria has rules against regulatory capture but they appear inadequate to minimise 

government or industry capture. Some of the rules against regulatory capture are 

contained in the SSR and in the administrative rules made by NERC. The EPSR Act 

made provisions against regulatory capture by the government. This was designed in 

relation to the appointment and removal of the political appointees of NERC called 

the Commissioners. Under the Act, NERC Commissioners are supposed to have 

security of appointment and tenure and therefore cannot be removed at will by the 

President without the concurrence or approval of the Senate. The Act laid down rules 

on the appointment under section 34 (1) by providing that Commissioners shall be 

appointed by the President subject to confirmation of the Senate.
215

 Section 35 grants 

the Commissioners security of tenure for five years in the case of the Chairman and 

four years in the case of the Vice chairman and other Commissioners.
216

 They are 

also eligible for re-appointment for another term after the expiration of their first 

term to ensure continuity.
217

 The dual procedure on appointment and removal of 

Commissioners with the concurrence and approval of the Senate was to ensure 

objectivity and to prevent abuse by the President. The requirement also gives room 
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for ensuring that only competent and professional staffs are appointment as 

Commissioners not those who can easily be captured by the President.
218

 

However, despite the above rules, the security of tenure of the Commissioners is not 

sacrosanct in practice because the President has in the past removed and dismissed 

them without the concurrence of the Senate. 
219

 The Commissioners were accused of 

fraud, corruption and abuse of public office and were suspended and later removed 

by the government. Although the Act under section 37 (b) (i) provided that 

Commissioners can be removed on conviction for an offence, it is envisaged that 

they must have been convicted of an offence and not on mere allegation, and the 

Senate must approve their removal under section 38 (2) of the Act. However, these 

conditions were not respected by the President in practice when he removed former 

Commissioners. That singular act was a clear case of violation of the Act of the 

security of tenure of appointment and removal of the Commissioners. The action also 

confirmed the inadequacy of rules against regulatory capture. 

Similarly, NERC has an internal administrative process that aims at minimising 

capture. This was highlighted by a senior officer of NERC where he confirmed that 

the administrative rules were made to prevent regulatory capture by government.
220

 

He stated that this relates to the rule making process of NERC so that any directive 

from the government that goes against their independence or the Act can be 

ignored.
221

 He informed me that their internal mechanism ensures that reasons are 

stated in writing for objecting to such action. The rule ensures that government 

directive is not in violation of existing rules and where government insists then the 

staff NERC are required to put their objection in writing stating their reasons for 

declining and same can be made available to the public.
222

 R2 observed that: 

The Commission is an independent body and all the decisions 

of the commission must be clearly recorded and made 

available to the public as provided in the Act. So the 

Commission does not act like other agencies whatever that 
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comes from anybody must be of view, with view and in view in 

tandem with the extant regulations of the EPSR Act.
223

 

I was unable to lay my hands on the rules mentioned by R2 because same was not 

avail to me despite my request. However, the veracity of such claims and its action in 

practice can be risky to the jobs of NERC staff in view of the fact that government 

pay their bills as earlier highlighted by R1. 

The Act also laid down rules to prevent industry capture especially Commissioners 

who have interest or holdings in the industry. Under section 36 (1) (b) of the EPSR 

Act a person who has interest in any of the companies operating in the private sector 

shall not be appointed as a Commissioner in NERC.
224

 This rule is to prevent 

impartiality and conflict of interest. NERC also has internal administrative rules 

meant to prevent capture from industry interest especially where laws, policies and 

regulations are to be made for the sector. These rules and regulations are in line with 

the better regulation theory and they assist in ensuring consultation and debate 

between the public, the industry and the Regulator before rules are made. This 

mechanism helps in ensuring that rules are not exposed to the risk of industry capture 

or influence. This information was confirmed by R1 in an interview where he stated 

that: 

The Regulator makes decision based on consultation with all 

stakeholders. To this extent, therefore, before it makes a 

regulation it sounds out to its stakeholders to make their 

opinion known. Consultation papers are usually exposed to the 

public for comments and town hall meetings are held to hear 

stakeholders out.
225

 

He also added that their internal consultation process ensures transparency in their 

regulation and rule making process because it involves collaboration with the private 

sector, labour unions, civil society groups and the consumers. He stated: 

Collaboration with the private sector is through our normal 

regulatory role. We put in place necessary rules that will 
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support them and remove hurdles. We reach out to other 

agencies in case they raised issues about them or their 

activities to us…for now the only role I can say the private 

sector is playing is keying into our regulations aimed at 

maximising access to our citizens and of course their active 

participation in all our consultation process in the drafting of 

new rules. We liaise with them through their numerous trade 

and professional groups like the Chamber of Commerce 

Industry Mines and Agriculture, The Manufacturers 

Association of Nigeria, Small Scale Industry Association…all 

professional associations, Consumer groups and labour 

unions are usually consulted in our rule making process. NLC, 

Nigerian Society of Engineers (NSE), ASUU etc.
226

 

However, when I asked whether their internal rules prevent industry capture in 

practice, he answered by stating that capture is possible but that their transparent 

procedure on stakeholder engagement and consultation in policy making, which is in 

line with neoliberal better regulation agenda, prevents that from happening. He stated 

that: 

Regulatory capture is possible but most common in 

environment that is opaque. Our regulatory model that 

requires public consultation at every stage of our rule making 

is most difficult for capture. More so the number of 

Commissioners, seven in number, is an additional advantage 

that mitigates capture.  Any claim of regulators capture by the 

industry cannot hold water as the regulator by its action has 

consistently shown to be dispassionate in the discharge of its 

functions especially in the enforcement of its rules and 

regulations. It has passed numerous orders against licenses 

especially on Consumer issues.
227
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But R1 had earlier confirmed to me in the same interview that part of the challenges 

they face from the industry is the lack of adherence to their rules by the private 

sector. The response can be interpreted to mean that NERC is helpless in dealing 

with the situation which suggests inaction in enforcing regulation. This may count as 

industry capture especially when he went further to say:     

We have to a large extent a cooperative relationship with the 

industry but from time to time there are areas of conflict 

mainly arising from failure of operators to comply with 

Commission’s decisions, orders and regulations.  To avoid 

conflicts arising from failure to comply with our decisions we 

have in place a Regulation on Derogation which   provides for 

a procedure which licensees can follow to seek for derogation 

of certain requirements’ that they may not be able to comply 

with. This ease conflict between the utility and the regulator 

when the Regulator is beforehand informed of the challenges 

the utility has in complying with a particular order or 

requirement.
228

 

This room for derogation open doors for the exercise of discretion and risk of 

industry capture because the industry can give excuse for not observing or obeying 

some rules or regulations. Consequently, the above confirms the presence of industry 

capture and that corporate industry interest is strong in the sector and has weaken the 

effectiveness of regulation due to the refusal of the DisCos to obey orders and 

decisions made against them. Therefore, apart from the above mentioned rules no 

concrete law or regulation exists to prevent regulatory capture from industry and 

corporate interest. This lacuna therefore still open NERC to industry capture as can 

be seen repeated violation of extant rules by the private electricity companies.   

vi. Rules against Revolving Door Practice in Nigeria 

 

One interesting thing to note, however, is that there are rules against revolving door 

practice the Nigerian electricity sector against former Commissioners of NERC. This 

is contained under section 36 (2) of the EPSR Act. The section provides that 
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Commissioners who had worked with NERC cannot take any job or consultancy or 

acquire interest with any of the private electricity companies immediately after 

leaving office.
229

 The Commissioners must exercise a waiting period of 2 years 

before taking any job with the private sector.
230

 This is an important component that 

can minimise capture from revolving door practice. But the provision only applies to 

Commissioners and not to other staff NERC. There is no similar legislation against 

its other staff, especially senior ones, who wants to cross over to the industry. NERC 

also does not have internal rules or administrative policy on regulatory capture from 

revolving door practice. R1 stated this when he observed: 

The Regulator has a code of conduct which all staff subscribes 

to and staff handbook guiding the Human Resource Policy of 

the Commission. There is no restriction currently on 

employment for staff working in the Commission after they 

retire. However, there is a restriction for the Commissioners 

who by law are barred from working in the industry for two 

years after leaving the Commission.
231

 

This confirms the lack of comprehensible and adequate rules against revolving door 

practice for the larger number of staff of NERC who are not Commissioners and who 

resign to join the industry or those from the industry coming to join NERC. In that 

regard suggestion is made that the EPSR Act needs to be amended to include all 

other category of staff, especially senior management officials who had access to 

sensitive information, so that bias and capture from revolving door practice can be 

minimised.  In addition, legislation or administrative rules on waiting period can be 

made against senior employees from the industry who wants to join NERC. But it is 

debatable whether NERC can do that in view of conflict of interest or bias that 

NERC may have towards industry skills and the likely infraction of the rule with 

Nigerian labour laws if not properly drafted to address the issue. 
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5.5 Conclusion  

 

The conclusions from this chapter are that corruption and regulatory capture are 

present in the Nigerian electricity sector. Despite the presence of robust legal and 

institutional framework to fight them there is no evidence on ground to show how 

that is adequately done to address their problems. This is because of pervasive 

corruption and corrupted weak institutions. The rules against capture are also 

ineffective and have been unable to prevent government and industry capture. The 

next chapter therefore will consider other problematic issues affecting the 

development of the sector. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



181 
 

 

VI. REVIEW OF ADDITIONAL PROBLEMATIC ISSUES IN 

THE SECTOR UNDER SSR PRACTICE 
 

6.1  Introduction  

 

This chapter identifies and discusses additional problematic issues in the Nigerian 

electricity sector created by the neoliberal policies. The issues identified are from the 

operational performances of market participants as well as market abuses and 

anticompetitive conducts. It will go further to identify liquidity issues, weak 

institutions, lack of development in renewable, insecurity and vandalism of 

electricity infrastructure, market distortions, and the rent seeking behaviours and 

anticompetitive practices by DisCos as market failures affecting the sector. It will 

end with a conclusion. 

6.2 The Sector under Post –Privatisation: Are We from Worse to Worst?  

  

The industry suffers from additional problems under post-privatisation that replicate 

the condition of the sector when it was under state ownership. It also raises new 

issues that were brought about by the private sector. These include liquidity problems 

and lack of strong regulation against private and corporate interests. There is also 

lack of competition, slow growth and development in renewables, infrastructure 

deficits, vandalism and attack on electricity infrastructure due to unrest and 

insecurity in the Niger Delta region. 

6.3 Liquidity Crisis in the Sector 

 

Due to the foundational problems created at the time of privatisation, the sector is 

suffering with liquidity issues. There is liquidity crunch and most electricity projects 

are on hold. Several factors are responsible for this. There is lack of new private 

sector investment due to the fear of unprofitability by new entrants. DisCos are still 

groaning with legacy and acquisition debts and banks and other financial institutions 

are not keen in advancing loans to the sector.
232

 Most infrastructure projects are not 
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bankable.
233

 These problems are compounded by low revenue collection by the 

DisCos from household consumers and from government agencies who are known 

for non-payment of electricity.
234

A staff with one of the Disco observed: 

Another major issue we have is the liquidity issue. 

Unfortunately, most of the customers do not actually pay the 

bills in full. What does that mean? It creates crunch in the 

industry which brings to fore the issue of liquidity. We are not 

actually making money.
235

 

The DisCos are also discouraged by low tariff for electricity and they blamed this 

problem on the Regulator for not reviewing their tariff in line with market realities. 

The Regulator has not done major tariff review because of fear of backlash from the 

government.
236

 DisCos are suffering the consequences because it affects their 

running cost and profitability.
237

 The DisCos also blamed energy theft, poor 

collection and lack of electricity payment by consumers. A staff with one of the 

DisCos highlighted some of these issues and observed that consumers are used to 

seeing things as free and complain that electricity is too costly. Hence these add up to 

liquidity challenges.
238

 D1 also observed that ‘electricity theft has been a problem 

bedevilling the industry.’
239

 D2 also lamented that poor collection and lack of 

payment for electricity consumed by government ministries and agencies has helped 

in compounding their liquidity and cash collection problems leaving them with a lot 

of debt and operational difficulty.
240

 

The financial challenges faced by the DisCos however can be attributed to the 

foundation created during the privatisation. Core investors in the DisCos did not have 

the financial resources to run the sectors and hence they are now seeing the reality. 

The consequences of these actions are now felt by the consumers because DisCos are 

now engaging in serious market distortion to enable them to shore up cash 

collections from consumers including using corrupt practices in order to survive their 
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financial difficulties including flagrant violation of regulations. In addition, operating 

expenses and finances of the sector are tied to the price of gas at the international 

market and foreign exchange rates which are priced in US dollars.
241

 As gas is the 

main source of fuel for power generation, the domestic price of gas affects electricity 

prices. Gas prices at the international market fluctuate and it is always in dollars 

despite being produced in abundance in Nigeria. However, where price of gas goes 

up at the international market it invariable affects what GenCos pay to gas producers 

which also affects the price at which electricity is generated and sold in Nigeria. The 

sector is structured in such a way that its finances in equipment, spare parts are all 

tied to the dollar.
242

 Hence at the onset of privatisation the dollar was around N198 

Naira to $1. These variables have changed because $1 is now currently exchanged at 

N305 at official market and N360 Naira at black market.
243

  The government and 

NERC are therefore seen as contributing to this by not providing the private sector 

with flexible exchange that reflects tariff reality and other variables. This is 

compounded by the refusal of NERC to agree to review the tariff.
244

 

Moreover, the lack of government investment in the DisCos worsens their liquidity 

crisis. This is because government is a shareholder in the DisCos. Yet the 

government has allowed the sector to be funded by the private sector alone.
245

 But 

the need for government to co-invest in the DisCos is difficult to be verified. This is 

because any information on the terms and conditions or the rights and duties of both 

government and the private sector in the DisCos are contained in the Performance 

Agreement (PA) executed with BPE. And in the course of my interview and 

investigation I was unable to get a copy of the PA and all efforts made to see a copy 

were unsuccessful. The private sector however seems oblivious to the various bail-

outs and funds injected by the government to stabilise their activities. 

A critical look at some of the above problems indicates that the private sector is to be 

blamed because they were self-inflicted. The DisCos purchased assets in the sector 

knowing fully-well that they do not have the financial capability to run the sector. 

Experts interviewed observed that the private sector companies were expecting 
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government to provide them with subsidy and were therefore disappointed when 

such subsidy was not forthcoming and hence find it difficult to finance and operate 

the sector.
246

 The second self-inflicting harm was the expectation by the private 

sector that their investment would start yielding profit immediately after 

privatisation.
247

 It turned out that that was not the case because the electricity sector 

is known for huge capital outlay and sunk in cost which takes years for such projects 

to mature and start yielding profits.  Hence, when that realisation hit some of the core 

investors, they began micro managing their operations in denial of the enormity of 

the economic, legal, financial and regulatory obligations placed on them. The 

consequence of this was seen in the low remittances and underpayment of electricity 

invoices supplied to DisCos.  

The government had to intervene through a form of guarantee facility called NBET 

Payment Assurance Facility by injecting funds to enable NBET pay invoices for 

electricity generated by GenCos so that the sector can run. If not for that, the 

liquidity crunch would have crushed the sector in its entirety. 

But the problem with Nigeria’s financial form of intervention is that it hardly 

addresses the liquidity problems. This is because the financial intervention has not 

really addressed the problem of liquidity crisis. The bailout has not stopped the 

private electricity companies from having liquidity challenges and has not prevented 

market distortions and rent seeking behaviours especially underpayment and low 

remittances of funds to the GenCos by the DisCos. The Regulator confirms this:  

The liquidity challenge in the Nigerian electricity industry has 

continued to manifest during 2018/Q3. This is evidenced in the 

DisCos’ level of remittances to NBET and the Market 

Operator (MO)…During the third quarter of 2018, DisCos 

were issued a total invoice of N162.5billion for energy 

received from NBET and for administrative services by MO, 

but only a total of N55.1billion of the invoice was settled, 

creating a total deficit of N108.4billion (NERC 3rd Quarter 

Report, 2018: p. 63). 
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Consequently, an intervention of this nature needs to address the issue and not allow 

exploitation by the DisCos. These issues show how difficult and problematic the 

neoliberal ideas on electricity regulation can be in practice even where the state 

intervenes to correct market failure.    

6.4 Weak Institutions of Governance, Strong Corporate Interest and Lack of 

its Discountenance by Public Interest Groups 
 

There is a strong corporate interest in the sector. For instance, the private sector has 

repeatedly blocked and thwarted government efforts to use the instrument of 

regulation to ensure that they comply with their obligations under the PA.
248

 They 

resisted such actions by resorting to litigation on the pretext that those actions are 

outside the scope of contractual agreements they executed with the government.
249

 

The problems with court litigations in Nigeria is that they are very slow and take 

time to dispose of and some decisions are alleged to have been procured due to 

rampant corruption in the judiciary (Akanmidu, 2018). But the worrisome part is that 

litigations against NERC by the private sector take time to be finalised and this 

affects the operational efficiency and running of the sector.
250

 The private sector 

deploys this tactic to their advantage by rushing to court to frustrate some regulations 

or policies. This position was validated by a staff NERC where he said: 

NERC major weakness is its inability to enforce its regulations 

through penalties that can be serious deterrent to offender. 

This has to some extent emboldened some licensees to act to 

the detriment of the industry.  Effort to give additional teeth to 

the Commission by passing Businesses Continuity regulation 

that will cover such an issue has so far not been successful as 

the Discos have gone to Court to thwart the commission’s 

effort.
251

 

PM2 buttressed this further when he said:   

Ideally, in the industry where you have the regulator, people 

should not be going to court to settle disputes. People should 
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go to their regulator whenever they have dispute. But you have 

a lot of court cases now in the power sector. The Discos have 

gone to court, you know, you name it. So all these are signs 

of…the regulator that is still weak, that is still evolving. 

So…they are not firm, they are not given the respect they need 

or deserved. They have not earned that respect.
252

 

From a critical perspective, it is neoliberalism that provided the means for the 

exercise of property and contractual rights by the private sector. Under the neoliberal 

paradigm property rights insulate and limit state power and its incursion in private 

contractual agreements. This model of governance reorders claims as observed by 

Starr (1988). The neoliberal system protects the individual and his property from the 

scrutiny of the state thereby negating the right to public disclosures and 

accountability (Star, 1988). Neoliberalism believes in the economic freedom of the 

individual and his property over the state. As observed by Smith, Friedman and 

Hayek, property rights are at the heart of individual freedom of people in a modern 

democratic society.
253

  The state is required to accord protection to these rights and to 

safeguard their enforcement in the event of breach. The ideology believes that it is 

only when property rights are protected that the individual can be free to trade, 

innovate and channel his material and intellectual resources for the growth of the 

economy and the society.
254

 Neoliberalism argued that it is tyrannical and unfair for 

the state to intervene in the property rights of individuals and the smooth functioning 

of the market. Glinavos (2008:1089) observed in this regard: 

The role of the state is essentially seen as facilitating the 

operation of the markets and its rationality. Consequently, 

political interference or intervention in economic processes 

should be kept to a minimum. From   these perspectives the 

key roles of law are to define, allocate and protect private 

property rights and the enforcement of contractual agreements. 
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On the basis of this neoliberal belief and practice, regulatory institutions are 

weakened. There is evidence that NERC is captured by industry interest and is 

helpless in enforcing some of its sanction against DisCos.
255

 The anti-corruption 

institutions are too weak to fight corruption due to the politicisation and corruption of 

their activities by political actors.
256

 This is not surprising because developing 

countries have been identified as having weak institutions of governance. Estache 

and Wren-Lewis (2007) noted that privatisation reforms in developing countries 

were difficult and challenging because of institutional weakness.  

Consequently, the institutional weakness theory classically applies to the Nigerian 

electricity sector because it is weakened by capture and feeble institutions that are 

unable to fend off government and industry interests. A policy maker confirmed the 

existence of weak institutions in Nigeria: ‘Don’t forget in Nigeria, like in most 

emerging economies or developing countries, you usually tend to have weak 

institutions. We have weak institutions in Nigeria.’
257

 

In addition, public interests groups (PIGs) are weak to serve as the third eye of the 

public in checkmating the excesses of private interest. There are attempts by PIGs to 

put pressure on the government and the private sector to expose and prosecute 

corruption in the sector (SERAP Report, 2017). However, their reports and findings 

submitted to anti-corruption agencies, regulators, the government and the private 

sector were not act upon (Asu, 2017). This suggests the triumph of private interest 

over public interest. 

 6.5 Slow Development of the Renewable Energy Market   

 

The renewables market suffers from slow development. This is in spite of the fact 

that Nigeria has abundant renewable energy resources that cut across wind energy, 

solar energy, biomass and hydro power.
258

 However, there are barriers to its 

development. 

 

                                                           
255

 See discussion in this chapter on regulatory capture in Chapter 5 item 5.4. 
256

 See discussion on corruption in the sector in Chapter 5 item 5.3. 
257

 Interview by PM2.  
258

 Nigerian Electricity Regulatory Commission (NERC), ‘Renewable Energy Sourced Electricity’ 

[Online] Available at http://www.nercng.org/index.php/home/operators/renewable-energy (Accessed 

7 February 2019). 

http://www.nercng.org/index.php/home/operators/renewable-energy


188 
 

a. Barriers to Renewable Energy Growth 
 

These comes from three factors; legal, institutional and financial (Adindu, 2016). 

This basically deals with duplication of responsibilities by agencies, high cost of 

renewable projects, lack of investment and framework for funding by the private 

sector, lack of awareness by consumers, consumer apathy and grid connection issues 

(Oniemola, 2016). 

The lack of a strong legal and fiscal legislation mandating the use of renewables and 

forcing the private sector to invest in it has stunted its growth because Nigeria does 

not have legislation on the mandatory use, utilisation or investment in renewable 

energy (Oniemola, 2016).  Only policies are in place and are not enough to drive 

investment. This lacuna is fundamental because fiscal legislations can be used as a 

tool to attract and drive investment in the sector as noted by Oniemola above. Most 

especially because the private sector is not attracted to investment in renewables 

projects due to capital cost and slow profit yield in the short run (Bongaerts and 

Dogbe, 2003). It was noted and suggested that a legislation is needed so that it would 

encourage investment by the private sector and supports schemes like feed in tariff 

requirement which would guarantee the use and purchase of renewable energy from 

investors (Oniemola, 2016).  

The government can be blamed for this lacuna because when it conceived the 

privatisation reforms it did not enact a strong legislation to capture these ideas on 

mandatory requirement which would put pressure on the private sector to invest in 

renewable energy.  Government did not push for renewable use and development. 

This was corroborated by ACAD2 where he stated; ‘Well, we don’t have any legal 

regimes on renewable because there is nowhere you will see Renewables Act. There 

is none. But I think the government should have pushed for renewables. That is what 

is driving economic development in other countries.’
259

 

But there are policies that were made in abundance to support renewable energy. But 

they are not enough to pressure investment because that is not made mandatory. 

Some of the policies include the National Energy Policy (NEP) of 2003, Rural 

Electricity Strategy and Implementation Plan of 2006, The Renewable Energy 

Master Plan (REMP) of 2011 made by the Energy Commission of Nigeria (ECN) 
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also contains goals, objectives and strategies of developing renewable energy in line 

with international standards and strategies in making it attractive for the private 

sector (IEA, 2011). The REMP set a target of reaching 10% renewable energy 

consumption by the year 2025 (IEA, 2011). There is also National Renewable 

Energy and Energy Efficiency Policy (NREEP) of 2015, the Renewable Electricity 

Action Programme of 2006, the Energizing Education Programme (EEP) (Sunday, 

2019). The interpretation of the policies and the practice towards renewable energy 

development by government seems to be in line with Keynesian approach which is 

interventionist in nature.  

However, the policies have been unable to drive its growth and development despite 

the policies and institutions put in place. The institutions include the Ministry for 

Power and the ECN.
260

 Other agencies include NERC and the Rural Electrification 

Agency (REA) who are mandated to brief the President of Nigeria on quarterly basis 

of the progress made in renewable energy power generation.
261

 REA and NERC have 

put in place policies and projects to boost renewable. NERC has the Feed-in-Tariff 

(FIT) and the Mini- grids Regulation of 2017 to incentivise and support renewable 

energy. The Regulation laid down the rules on supporting renewables including 

priority access to the grid, special price regimes, mandatory purchase of renewable 

energy by NBET and DisCos all in a bid to encourage private sector investment and 

reliable renewable electricity market in Nigeria.   

Similarly, the Rural Electrification Agency (REA) and the Rural Electrification Fund 

(REF) were established under the EPSR Act to undertake rural electrification 

projects. REA is an agency established under section 88 (1) of the Act and was given 

the mandate to expand electricity to rural areas as well as develop mini-grid systems 

on renewable energy.
262

 The REF provides funds for renewable energy projects 

especially off grid technologies and has come up with a plan called Rural 

Electrification Strategy and Implementation Plan of 2016 to promote off grid and on-

grid projects. Consequently, REA and REF by their mandate play a very important 

not only in the development and deployment of renewable source electricity but also 

in rural electrification.  
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In addition to REA and REF roles in rural electrification, NERC, as the independent 

regulator, is also statutorily empowered with regulatory powers over rural 

electrification. These powers and responsibilities include licensing, tariff regulation 

and providing regulations and policies for entities desirous of operating in the rural 

areas or want to access the electricity grid. These regulatory powers are exercised 

pursuant to the EPSR Act 2005 and other policies made by the government.
263

 For 

instance, section 31 (1) of the EPSR Act empowered the independent regulator to 

maximise access to electricity and to promote and facilitate the connection of 

consumers to electricity distribution systems in both urban and rural areas.
264

 

NERC’s responsibility in rural electrification also extends to licensing of entities that 

are involved in rural electricity business in all the value chains of the sector. For 

instance, it is NERC that license companies that are desirous of constructing or 

operating generating and distribution systems in rural areas.
265

 Therefore, generating 

and distributing systems require licensing and approval of NERC before they engage 

in electricity business in rural areas.
266

 NERC also regulates and provide access to 

the electricity grid especially for off-grid and mini-grid entities and stand alone 

generating and distribution systems in both urban and rural areas. It is pursuant to 

this that NERC came up with various regulations and policy guidelines on mini-grid 

and off-grid entities. These regulations include the NERC (Permit for Captive Power 

Generation) Regulations 2008 which regulates generating entities of 1MW capacity. 

There are also the NERC (Embedded Generation) Regulations of 2012 and the 

NERC (Independent Electricity Distribution Network) Regulation of 2012 that 

regulates both off-grid embedded generation and distribution systems in both urban 

and rural areas. The NERC Regulation for Mini-grids 2016 also regulates isolated or 

intermediate generating system of 0KW to 1MW capacity whether sited in urban or 

rural areas.   
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The above regulations and other policies by the independent regulator are aimed at 

developing and guaranteeing sustainable electricity supply not only in urban but in 

rural areas. 

However, in relation to the role of the independent regulator in rural electricity 

provision, particularly in the allocation of costs not covered by the users, the law 

establishing the regulator is silent as to whether it should provide subsidies to cover 

such cost. That responsibility should ideally be performed by the REA through the 

REF. This is because the REF fund is set up under REA by section 91 (1) of the 

EPSR Act 2005 to fund rural electricity projects and provide subsidies where 

necessary. Therefore, REA is expected to provide such subsidies through the REF for 

rural electricity projects in order to cover costs not allocated by users.  

The above notwithstanding, a policy document on renewables called the Renewable 

Electricity Policy Guidelines (REGP) of 2006 stated that NERC as the independent 

regulator is required to provide funding through subsidies to mini-grids. The policy 

states that ‘in developing mini-grid concessions NERC shall select a company to 

exclusively serve a specific geographical location with obligation to serve all 

customers that request service. The agency shall also provide subsidies and shall 

regulate the fees and operations of the concession.’
267

 In this regard therefore, it can 

be argued that NERC is expected to provide subsidies to mini-grids and this can 

invariably applied to cost not covered by users in order to ensure private sector 

participation in rural electrification and enable them recover their cost and a 

reasonable return on their investment.   

In addition, another role that NERC plays in rural electrification is in respect of tariff 

regulation. This cover tariff setting and review for entities operating in the electricity 

sector.
268

  Consequently, NERC, as the tariff regulator for electricity, can allow or 

make special tariff for rural electricity outside of its approved tariff model.
269

 In that 

regard, NERC is expected to design a special tariff model for entities operating in the 

rural areas that would make electricity projects attractive for investment in such rural 

                                                           
267

 Item 5.3.1 of the Renewable Electricity Policy Guidelines (REGP) of 2006 . 
268

 Section 76 of the EPSR Act 2005. 
269

 Rural Electrification Agency (REA) ‘Rural Electrification Policy- Ensuring Right Policies in 

Place’[Online] Available at  https://rea.gov.ng/rea-policy-objectives/ (Accessed 20 June 2020). 

https://rea.gov.ng/rea-policy-objectives/


192 
 

areas.
270

 Hence, NERC plays crucial role in rural electrification through its rules and 

regulations on tariffs. 

The above and other regulatory responsibilities are some of the decisive roles which 

NERC, as the independent regulator, plays in relation to rural electricity provision in 

Nigeria. However, in terms of actual policy formulations or electricity projects in 

rural areas, those responsibilities are exercised by the Federal Ministry of Power, the 

REA and REF. 

But the problems with the policies and institutions above are that they created a 

chaotic and confused state of affairs leading to policy somersault and duplication of 

responsibilities. The policies are not coordinated and cohesive enough and are 

scattered all over different laws and legislations. The institutional frameworks are 

many and have created overlap of responsibilities and conflicting duties and lack of 

clarity for stakeholders. This falls in line with the rise of the regulatory state and is 

counterproductive for the market. It has caused lack of coordination and strategy in 

renewable energy governance in the country. 

Also, gas is currently the main source of fuel for power generation and almost 80 % 

per cent of electricity is generated from gas and 20% from hydro while none is 

generated from other renewable sources (NERC 3
rd

 Quarter Report, 2018). Gas 

availability and abundance in Nigeria has seen the focus of the private sector shifted 

to investing more in gas power plants than renewable technology because it is 

cheaper and easily available in the country. The private sector investors are reluctant 

to invest in renewables due to the low tariff regime currently under post-privatisation 

which cannot to compete with power generated from other conventional energy 

sources like gas or hydro.
271

  

In addition, the state interventionist mechanisms and government support are 

superficial and the incentives have been unable grow the market. Other disincentives 

that would force the hands of the private sector to grow the market are absent. For 

instance, there is no tax or levy imposed on the use of fossil fuels for power 

generation similar to the practice in advanced countries. The only tax exemption and 

relief are provided under different laws for infant companies that are desirous of 
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investing in the renewables market. For instance, there is tax relief for pioneer 

companies under the Industrial Development (Income Tax Relief Act) of 2004 and 

under the Companies Income Tax of 2004.
272

 There is also lack of trading 

mechanism for market participants like the Renewables Obligation (RO) or Contracts 

for Difference (CFDS) as is the case in the British system. The renewables market in 

Britain has these market systems and carbon tax is imposed on electricity generators 

that use fossil fuels. The tax collected is plough back and invested in renewable 

energy development. The British system also encourages renewable investment 

through tax exemption for renewable generators hence encouraging private sector 

investment.  

Private sector investment is also lacking and although a PPP model arrangement was 

adopted by the REA in some of its projects in rural areas, little progress is seen 

across the country. The private sector lack of interest was corroborated by a staff 

with one of the DisCos when he said: ‘We have not been proactive in looking at 

other sources of generation in our network.’
273

 

Lastly, the slow development in renewables is also due to the centralisation of its 

governance in the hands of the federal government of Nigeria. Under the EPSR Act 

renewable energy governance is the hands of the federal government. This is in 

contravention to the laws and policies that recognised decentralised electricity 

governance.
274

 Renewable energy is on the concurrent legislative lists in which the 

federal and state governments have the same equal powers to regulate its use and 

development.
275

 However, currently, only the federal government regulate its uses 

and development. This worsens the top down system approach of electricity 

governance in the country as observed by Oke (2014).
276
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6.6 Neoliberal Model of Energy Governance in the Nigerian Oil and Gas 

Sectors and its Impact on the Insecurity in the Electricity Sector 

 

The neoliberal design and operation of the energy sector in Nigeria, predominantly in 

oil and gas, is impacting negatively on the electricity sector. This problem is assessed 

from the model of governance and operations over the years by energy companies 

who are extracting oil and gas in the Niger Delta region of Nigeria. The evidence 

over the years shows that these companies have polluted the environment and 

ignored community issues. These historical abuses created insecurity in the region 

and are now affecting electricity assets and infrastructure.  

In addition, at the time of privatising the electricity sector, government did not plan 

well because it went ahead and sited electricity projects in the region without taking 

the security issue into consideration. At the onset, government came up with a policy 

to create many generating entities to boost capacity. This was in line with the 

neoliberal policy whereby gas-powered plants were constructed in the region under 

the NIPP programme. NIPP plants were set up in six states of the region due to their 

close proximity to gas fields so that the gas can be harness and easily transported 

onsite to generate electricity. These projects are now targeted for vandalism by Niger 

Delta militants. The reasons for the attack were historical because the NIPP plants 

were constructed in areas where people have been very unhappy with the energy 

sector. The region is home to many oil and gas companies who have exploited oil 

and gas resources for years but did little to alleviate the suffering of their host 

communities. This neglect created anger and made gas pipelines become target of 

attacks and sabotage by militants and criminally minded people. A general 

atmosphere of insecurity was created which threatens gas supply to power stations 

(Salau, 2016). This problem was validated by D2 when he observed that:  

There are a lot of people that feel they have the right to go into 

our network and actually destroy [our electricity] lines. And 

on the gas side I am sure you have probably heard in the 

media, we have had issues where people challenging the 

government and actually blown up gas pipelines.
277
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The NIPP projects were therefore made vulnerable because the plants turned out to 

be target for attacks by these militants. This insecurity culminates into vandalism and 

destruction of electricity infrastructure especially the gas pipelines that supply gas to 

GenCos for power generation. These attacks constantly lead to loss of money and 

reduction in power generation capacity in the country (Reuters, 2016). The menace 

has been going on for a while and there is no sign that it will stop.  

The basis for these attacks is attributed to a number of reasons. Scholars interpreted 

these as pure acts of criminality, politics, and mischief and sabotage by militants in 

the region against the Nigerian state. Osaghae (1995) observed that the insecurity is 

connected to agitation for better human rights and environmental security by the 

Niger Delta communities. This comes as a result of the neglect and abandonment of 

peoples’ welfare by the Nigerian federal government and oil companies over the 

years while exploiting the oil and gas to the detrimental of their economic, social and 

environmental well-being (Ikelegbe, 2003; Orogun, 2010).  

It was also argued that the region provides the oil and gas resources for the country 

but was neglected by successive governments and private oil and gas companies 

while their lands, air, water, ecosystem and environment are polluted (Ikoh and 

Ukpong, 2013). The consequences of that neglect created poverty and unemployment 

amongst the people especially the youth making people struggle to farm, fish or 

make a living due to the environmental degradation of their ecosystem by the 

pollution from energy exploitation and hence have limited access to food, water and 

quality air (Oluwaniyi, 2010). Osaghae (1995) noted that the pollution of their 

environment from gas flaring and oil spill has resulted in environmental hazards that 

have affected fishing and farming activities which are the predominant occupation 

and means of livelihood of the communities. He also noted that the struggle against 

this economic and environmental exploitation and injustice was the basis for 

community uprisings like that of the Ogoni people against Shell which resulted in the 

arrest, detention and execution of their leaders in the past. Omotola (2007) also state 

that it is this type of environmental insecurity that created the condition for the 

upsurge in violence and militancy in the region. 
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Consequently, these conditions created anger, frustration, hostility and aggression 

against government and the private sector energy companies and is used as an excuse 

to target and vandalise energy infrastructure. This can be blame on neoliberal 

practice of energy business by companies. As observed in the theory chapter, 

neoliberal theory encourages free market built on the notion of creating wealth and 

profit which makes every one better off through trickle-down effect. In the quest to 

create wealth, vulnerable members of the society are exploited and the environment 

is polluted leading to a lot of economic, social and environmental consequences. 

These are core welfare issues which Keynesian interventionist policies wanted to 

address. But neoliberalism attacks the Keynesian state intervention and its welfare 

concerns seeing that as capable of leading to totalitarianism (Hayek, 2005; Friedman, 

1962). 

Neoliberalism as an ideology believes that a market created on the basis of freedom 

and competition, entrepreneurism and profit provides the necessary wealth for the 

whole society. But the reality is that the creation of wealth in the name of market 

freedom by corporations comes at a cost to peoples’ welfare and the society. The 

belief that corporations should have the freedom to trade and make profit gives them 

the license to exploit people and harm the environment and ‘ignore human economic 

and social sufferings’ (Monbiot, 2016). Corporations in the energy sector have 

polluted the environment, exploited workers and disregard the impact of their 

activities on the people and the society and do not care in so far they make profit and 

pay their taxes. Profit is the language that corporations understand and that is why 

they ‘put profit over people’ (Cousens, 2016). Chomsky (1999) noted that the 

neoliberal system of governance globalised profiteering with disastrous economic, 

social and environmental consequences on the people and the society. 

The evidence for this system of neoliberal governance of profiteering over people 

has been with the Nigerian energy sector for years especially in the oil and gas 

industry which has now compounded the insecurity in the region and for the 

electricity sector. Several years of oil and gas extraction in region has led to 

deprivation, hunger and environmental pollution. People living in the region saw 

their rights and access land, water and environmental resources negatively affected 

by oil and gas operations. Very little was done by the government and the private 
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sector energy corporations to improve the welfare and living conditions of the local 

communities and the environment.  

This neglect is not surprising because in the neoliberal context corporations are 

established to make profit. They are not welfare institutions established to address 

hunger and poverty. The welfare institution is the state and it is detested by 

neoliberalism because when it intervenes it harms with people’s right and freedom to 

trade and make profit. The neoliberals see state intervention for welfare reasons as 

counter-productive because it encourages people to be lazy and unproductive and to 

rely on financial hand-outs thereby creating a dependency culture in the society 

(Loic, 2009).  

However, this thinking and practice amongst energy companies has been changing 

over the years through corporate social responsibilities and better regulation policies. 

But the fact still remains that in its theory, ideology and practice, neoliberalism and 

its free market ideology put profit over people and in its quest for profit and wealth 

accumulation used instrument of exploitation and the spread of global poverty and 

environmental degradation in the society. Furthermore, the government exacerbated 

the situation by constructing most of the NIPP plants in the region without taking 

into account the security risks that poses. There was evidence that government knew 

of such risk in siting those projects due violent uprising and attack on energy 

infrastructures (Uchechukwu et al., 2017).  

The due diligence on the risk appeared to have been disregarded or ignored. This 

position was validated by the former vice president of Nigeria (1999 – 2007) who 

was also the chairman on the Privatisation Council. He confirmed that the 

government ignored warnings on the insecurity and risk in siting the NIPP power 

stations in the region. He said:   

I was then chairman of the then you know Privatisation 

Council and we commissioned international consultants [to] 

come and help us. How do we get power within the shortest 

possible time? And they came. They went round the whole of 

this country. And they submitted their recommendations. Their 

recommendations were one (1), create as many small medium 

power stations by using various sources of energy across the 
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country. If you do that you will be able to achieve self-

sufficiency in power by 2005. That was tabled and it was 

rejected. We went for the huge IPPS using gas. And I made it 

very clear I do not believe it is going to be a long-time solution 

to our power problems, because we have militancy in Niger 

Delta, we have development of the gas infrastructure in the 

Niger Delta. These are issues that are not going to be resolved 

in 4, 5 or even 10 years. So let us go for the short medium, you 

know, solutions to our power. That did not receive the 

approval of the government. Government went for the IPPS 

(Channels Television, 2014).  

The interview and statement from the former number two person in government, 

shows that there was lack of proper planning in the siting of the NIPP plants in the 

region. His interview also indicated that other political motives were used in siting 

these projects other than pure economic reasoning. And this shows the murky nature 

and the inter relationship between politics and economic regulation in energy 

governance. Therefore, government ought to have heeded to the warning and invest 

massively in constructing other power stations that can use other renewable sources 

for power generation like solar and thermal which are in abundance in many parts of 

the country. For instance, states like Taraba, Niger, Katsina, Jigawa, Sokoto and 

Kano States have abundant wind, solar and hydro energy potentials that can be used 

for the siting of these power plants. But they were ignored when the NIPP projects 

were constructed in the Niger Delta region.
278

 That was not done and the 

consequences are now felt all over the country whenever gas pipelines are attacked. 
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 The NIPP Plants were constructed in the Niger Delta states of Akwa Ibom, Bayelsa, Delta, Cross 

River, Edo and Imo States for their gas potentials to enable the powering of gas power stations due to 

the availability of that resource in the location.  
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6.7 Conclusion 

 

The previous discussions considered additional problematic issues in the Nigerian 

electricity sector under post-privatisation. They were identified from the structure, 

design and operation of the sector which evolved after the implementation of the 

neoliberal model of electricity regulation imposed on Nigeria in line with free market 

philosophies. The investigations confirmed how the sector is performing poorly for 

over a decade despite the policies. It revealed the lack of competition when measured 

from the timelines set for the sector. 

The findings from the discussions are that the sector is in serious crisis of governance 

under post-privatisation. The market design is flawed, and hence private sector 

electricity companies engage in market distortions and anticompetitive behaviours 

and practices. DisCos exercise market power and extort consumers and practice other 

types of anticompetitive behaviours that are inimical to independent regulation and 

the public interest. It was found out that renewable energy market is not developed 

and is not strong to compete with other sources of fuels for power generation because 

of anticompetitive market realities and lack of investment interest by the private 

sector. The high sunk in cost and unprofitability of renewable technologies has 

discouraged new investment in the sector and the market rules and incentive made by 

the state has not pressure the private sector into developing this alternative source of 

energy. Insecurity makes it difficult to have stable gas supply for power generation 

as a result of attack and vandalism of electricity infrastructure by militants arising 

from the historic implementation and practices of neoliberal model of energy 

governance by corporations that have ignored welfare concerns and interest of host 

communities in their operations.  

The overall conclusion from this is that there is no functioning market in line with 

the assumption of neoliberal theory and government policies. The policies are not 

working in practice despite their rosiness in theory and they have given a different 

outcome that the ones originally designed or intended by policy makers. Privatisation 

is unable to create a stable and efficient competitive electricity market and the 

neoliberal policies have to be complemented with different forms of state and market 

interventions. But the problem with such interventions is that they have not really 

addressed or solved the problems due to the continuous market abuses and 
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distortions by the private sector. Hence, the next chapter will examine whether 

antitrust law and de-monopolisation policies can come to the rescue to address some 

of the challenges in the sector. 
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VII. ELECTRICITY REGULATION IN NIGERIA UNDER 

ANTITRUST LAW 
 

7.1 Introduction 

 

The neoliberal policies discussed in the previous chapter failed to create or achieve a 

successful transition to competitive electricity markets in Nigeria. However, 

neoliberalism also advocates a certain form of competition law that should not 

become too interventionist.
279

  Hence, the focus of this chapter is to assess 

competition law in the sector and how it has been incorporated into Nigeria’s legal 

system and how it can be used as a tool to correct the market failures that continue to 

exist under SSR post-privatisation. The chapter assesses the role of SSR on market 

competition, both under pre and post-privatisation periods, as well as the Nigerian 

antitrust legislation and how they can be applied to prevent and cure anticompetitive 

conduct and private monopoly practices.  

The chapter is divided into eight sections. After this introduction, section 2 will 

highlight the anticompetitive business conducts and practices in the sector. Section 3 

will give a brief note on the absence of competition rules when the sector was under 

state ownership and control. It will also examine SSR and rules on market 

competition under pre and post-privatisation periods to identify the strengths and 

limitations of SSR in creating a competitive market. The section will then analyses 

the Nigerian antitrust legislation, its provision on prohibition of restrictive 

agreements, monopoly and abuse of market dominance, price control and price 

discrimination, and its applicability to the electricity sector. Section 4 will discuss the 

areas of conflict in the application of antitrust legislation and SSR and how those 

conflicts are to be resolved. Section 5 will examine whether antitrust legislation can 

solve anticompetitive practices in the sector. Section 6 will highlight whether 

renationalisation of the sector can be a solution. Section 7 will end with the 

conclusion.  
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 See discussion in Chapter 3 item 3.5 (b) (i) – (vi) on models of antitrust law.  
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7.2 Anti-Competitive Practices in the Sector under Post-Privatisation and 

the Need for Competition Law Enforcement 

 

The very aim and essence of privatising the Nigerian electricity sector was to make it 

competitive as envisaged under the NEPP policy of 2001 and other policy documents 

(NEPP, 2001). A four stage criteria was set to achieve that and they include the pre-

transitional stage, followed by the transitional and medium term stage and finally the 

long term stage (Oni, 2013).   The market is currently at transitional stage but it is not 

competitive because the industry is suffering from market failures which are 

analysed from the following perspectives: 

a. Market Structure of Monopoly and Barriers to Entry at the Disco Level 

 

The market structure at the DisCo level is designed as a monopoly which is against 

antitrust legislation.
280

 For this market structure to continue, it has to be changed or 

given exemption by the competition enforcement authority.
281

 The structure gives 

eleven DisCos exclusive monopoly in the distribution and sale of electricity in their 

areas. The design ended up creating a monopolistic market where only one company 

sale and distribute electricity to consumers and no rival competitors exist to provide 

similar services. This has dried up investment and new entrants.
282

 

The exclusivity granted to DisCos serves as a strong barrier to the entry of new 

distribution companies. Some analyst interviewed observed that any attempt to 

license new DisCos can lead to litigation with the current DisCos because they will 

see that as an encroachment into their investment in the franchised areas in violation 

of the contractual agreement they executed with the government and NERC at the 

time of privatisation.
283

  However, the agreements might be rendered void under the 
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 Section 76 and 77 of the Federal Competition and Consumer Protection Commission (FCCPC) Act 

No. 1, 2018. 
281

 Exemption would be the easiest option because of the rigorous nature of amending laws and the 

time it takes to do so. 
282

 See discussion on the liquidity problems of the sector in Chapter 6 item 6.3. 
283

 This opinion was shared during an interview with an expert PM2. However, a review of the EPSR 

Act 2005 especially section 71 (7) shows that the Regulator has enormous powers to amend or modify 

a license. Section 71 (6) provides that unless it is expressly provided in a license, the grant of license 

shall not restrict or preclude the Regulator from issuing another person with another license for similar 

business of like purpose. The Regulator can re-license new entrants and also revoke an existing 

license on or before expiration. Licenses have validity for a period of 10 years and an extension for 5 

years as per section 71 (10). The Regulator also has the power under section 74 (1) to cancel a license 

for fraud, failure to comply with its regulations, financial distress or on its own volition due to 
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new antitrust legislation in so far they contain terms and clauses that limits, prevent, 

or lessen competition.
284

 A review of the privatisation policy documents does not 

clearly state why the monopoly market structure was created or the rationale behind 

it. Perhaps we can interpret that it might have been done to allow the DisCos to 

invest and develop the market and make it profitable. This view is supported by the 

adoption of the ATC & C model which places emphasis and obligation on DisCos to 

reduce their losses and increase investment.
285

 Hence, government may have 

preferred the concentration of few companies that would make the needed 

investment while growing stronger in the long run and therefore the state has to 

provide them with some form of protection through monopoly over franchise areas. 

Paulo and Rodrigues noted this when they said that government grants some form of 

protection for some period of time so that ‘private concessionaire [can become] 

economically viable’ (Paulo and Artur, 2014:220.)  

b. Business Conducts and Pricing Behaviours of DisCos 

 

The monopolistic market design has open doors for DisCos to engage in business 

conducts that would not occur in a competitive market such as exploitative pricing 

and market distortions. They engage in abuse of the estimated billing system and 

other exploitative actions to maximise profit and shore their revenue in total 

disregard to consumer interest and welfare.
286

 And despite the constant use of the 

instrument of regulation under SSR to prevent consumer’s exploitation in the retail 

segment of the sector little progress is being made in that regard.
287

 Those 

exploitative practices run contrary to antitrust law.
288

 This is compounded by the lack 

of substitutes or alternatives for consumers who have to stick to one DisCo operating 

in their region. This robs consumers of the freedom to choose or change their 

electricity suppliers. The structure is also problematic from both neoliberal and 

interventionist perspectives. Neoliberalism calls for creating condition for free 

market to thrive but the consequences that flows from that in practice is the 

                                                                                                                                                                     
conducts of the licensee of breach of its terms, rules and obligation. Here it seem important what the 

contracts enable/restrict. 
284

 Section 59 (1) (a) of FCCP Act 2018 prohibits restrictive agreements that can impact competition. 

Subsection (a) void any agreement that divides market or allocate customers to territories.   
285

 See Chapter 5.5 (c) above.  
286

 See discussion on Discos malfeasance in Chapter 5 item 5.4 (c) (iii). 
287

 See discussion on regulatory capture in Chapter 5 item 5.4 (c) above. 
288

 Section 71 of   FCCP Act 2018 prohibits the charging of excessive price that are to the detriment of 

consumers. 
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domination of few firms and if not properly design from an interventionist 

perspective that would led to oligopoly or monopoly as seen in Britain and now 

Nigeria.   

c. Tariff Regulation by NERC under EPSR Act   

 

The sector is still under heavy regulation and tariffs are set by regulation and not by 

competition.
289

 In a perfect neoliberal competitive market, prices are expected to be 

determined by competition not by regulation. However, in Nigeria prices are still 

fixed and control by NERC. Under the new antitrust law in Nigeria tariff regulation 

is disallowed unless exemption is granted by the competition authority on the request 

of the president of the country.  

Therefore, the discussion below is on the legal regimes on market competition.   

7.3 Legal Framework on Competition Law and Anti-competitive Conduct in 

the Sector 

The legal framework and rules for market competition and anti-competitive practices 

are contained under the SSR made for the industry and the recent market wide anti-

trust legislation enacted in Nigeria in 2018. The institutional authorities for the 

enforcement of the competition rules include NERC and the antitrust enforcement 

agency called the Federal Competition and Consumer Protection Commission 

(FCCPC). The legal regimes are: 

a. Market Competition in the Sector under State Ownership and Control 

 

There was no competition in the sector when it was under state ownership because 

no entity   to compete with the state-owned electricity company NEPA. This lack of 

competition was typical of electricity regulation under state monopoly (Cameron, 

2002). The common features of state monopoly in energy markets  include amongst 

other things the exclusive rights to operate the sector, closure to competition, a 

centralised system of control and ownership, absence of consumer rights and 

decisions  as well as  the state exercising regulation of the sector.
290
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 Section 76 (2) (4) and (5) of EPSR Act 2005 provides that prices shall be regulated by the NERC in 

accordance with methodology approved by it.  
290

 The laws that guided state ownership of the sector in Nigeria was the NEPA Act of 1972 and its 

subsequent amended versions of 1991 and 1998. See full discussion on laws and regulations 

governing state ownership of the sector in Nigeria in Chapter 4 item 4.2.  
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b. Market Competition under Privatization and Post-Privatization Periods 

 

The current market competition rules in these periods are regulated by the EPSR Act 

being the SSR and the anti-trust legislation recently enacted in 2018.   The EPSR Act 

works within the sector, while the Federal Competition and Consumer Protection 

(FCCPA) Act of 2018 is the antitrust legislation operating for all sectors. 

c. Overview of SSR on Market Competition and Rules under the EPSR Act of 

2005 

The current SSR is the EPSR Act and it contains detailed rules on market 

competition. NERC is responsible for the monitoring, observing and enforcing 

competition under the SSR.
291

 NERC is also empowered to regulate and ensure the 

creation of a competitive electricity market.
292

 Pursuant to this, it is empowered to 

issue codes, code of conduct for market participants as well rules against market 

power, discrimination and access to electricity systems.
293

 It is also empowered to 

prevent abuse of market power and make decisions or issue orders on licenses or 

imposed licensing conditions, or in matters on electricity tariff or mergers and 

acquisition.
294

 In preventing the abuse of market power, it can monitor, undertake or 

carry out inquiries or investigations against licensees and where it discovers any 

abuses it can issue desists orders or fines against erring companies.
295

 It also has the 

power to exempt or restrict the application of competition on some licensees, 

customers or in some geographical location in any part of Nigeria where it sees it 

expedient to do so.
296

 

However, the above powers of NERC may be in collision with similar powers given 

to the competition enforcement authority under the FCCP Act as discussed 

subsequently in this chapter. Details on how the two will apply or conflict and how 

the conflict would be resolved are also discussed. Accordingly, the analysis of SSR 

on market competition can be discussed from two perspectives; market competition 

during pre-privatisation and under the post-privatisation period. 
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 Section 82 (1) of EPSR Act 2005. 
292

 Section 82 above. 
293

 Section 82 (4).  
294

 Section 82 (5). 
295

 Sections 82 (6) (a) – (c) and 82 (7) (a) – (b). 
296

 Section 82 (3). 
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i. SSR on Market Competition under Pre-Privatization 

 

The rules under this cover market competition during the pre-privatisation period.
297

 

The competition contemplated here was at the beginning of the privatisation when 

the sector was being privatised. The rules targeted the infusion of competition at the 

ownership level through unbundling, management, licensing, operational structure, 

and trading of electricity.  The other market competition envisaged during this period 

was in the buying and trading of electricity between the unbundled entities. The 

entities were given the freedom to buy and trade electricity on competitive basis 

amongst themselves. That arrangement was guided by section 25 of the EPSR Act 

which states that as soon as interim licensees are issued to PHCN successor 

companies, the licensees are expected to engage in the trading and selling of 

electricity according to the rules under the Act.
298

  

ii. SSR on Market Competition under Post-Privatization 

 

The SSR also makes provision for market competition under post-privatisation. This 

is a period where the market is considered fully matured for the application of 

competition. Part of the conditions for such market maturity is the requirement for 

declaration by the Minister for Power that the market is ripe for competition.
299

 The 

Minister was required to act on a report presented to him by NERC. The report is 

expected to contain the degree and extent of privatisation, the presence of large 

quantity of market participants and the levels of metering of consumers.
300

 Thence, 

the Minister is empowered to draw up market rules and recommend same for the 

approval of the President. This declaration was done in 2010 and market rules were 

released and gazetted (Oni, 2013). The rules relate to operation of the national grid, 

issues concerning the establishment and governance of the market, electricity trading 

and contracting, settlement of payment between operators, etc.
301

 The rules currently 

operate under the  transitional electricity market (TEM)  post-privatisation .
302
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 Section 25. 
298

 Section 25 (a) – (e) of EPSR Act 2005. 
299

 Section 24 (3). 
300

 Section 24. 
301

 Section 24 (3). 
302

 Section 24. 
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The above regulations on market competition were intended to curb market power 

which might be exercised by the initial successor companies under post-privatisation. 

This was noted by Musa et al (2016) where they observed that the inclusion of the 

competition rules under the SSR was intended to prevent abuse of market power and 

private monopoly which will naturally arise after privatisation. 

(c) Has the SSR on Market Competition Created 

Competition under Post-Privatization? 

 

The market competition envisaged by the SSR at the post-privatisation levels has not 

created the desired competition. This is most noticeable at the DisCos level where it 

is currently not competitive. The Monopoly given to eleven DisCos over some 

geographical areas and regions contributed to that. Therefore, new entrants cannot 

come into the market to compete with the existing ones. The model does not give 

consumers freedom to choose or switch their suppliers because they have to stick 

with one DisCo within their areas. This defeats the freedom of choice argument and 

maximisation of consumer welfare principle of competition law. Consequently, the 

DisCos dominance within their areas is the basis for the current business conducts 

and market distortions as discussed in Chapter 5 and 6. They engage in various acts 

of distortion, anti-competitive behaviour and abuse of consumer rights and NERC 

has not been able to use the rules under SSR to prevent them. Hence, the observation 

from this is that privatisation was unable to create the needed competition and ended 

up replacing state monopoly with private monopoly. And one could argue, from 

efficiency and interventionist perspectives, that private monopoly is less efficient 

than states’ and intervention are much easier under state ownership.  

The assessment from this raised the question as to whether the sector is even ripe for 

the application of competition. An academic expert answers this in the negative by 

stating that competition is not working. He lamented: 

By the Act we should have move from temporary transition 

regime to competition regime. So we cannot transmit to 

competitive electricity sector, although the Minister declared 

it. It is unrealistic. The sector is not ripe for full blown 
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competition, or else it is going to be affected seriously. This is 

because there is still a lot of government involvement.
303

 

Similarly, other market participants interviewed observed that the market is not ready 

for market competition. A staff with one of the DisCos stated that the declaration of a 

competitive market is not in tandem with the practical realities in the sector.
304

 These 

observations are genuine when viewed from with the realities in the sector. The SSR 

rules on market competition post-privatisation have not been able to inject and 

sustain the desired competition and therefore the next discussion will analyse 

whether de-monopolisation polices and anti-trust legislation can come in to address 

some of the above stated anti-competitive practices under post-privatisation. 

d. How Have De - Monopolization Policies Enhanced Competition in the 

Sector?  

  

De-monopolization involves the break-up of entities that are state monopolies as part 

of free market reforms to enhance their efficiency (Lane and Dinopoulos, 1991).  

This policy is part of competition law policy and involves the restructuring of 

monopoly markets that were under the ownership of the state. Countries in transition 

are encouraged to adopt this policy to enable large companies that were under state 

monopoly be broken into smaller firms to enhance competition (Fingleton et al., 

1995).  

In the case of the Nigeria, de-monopolisation policies were set and implemented by 

the government during the early start of privatisation. As noted by Yacheistova 

(2000) different countries can choose how to design their de-monopolization 

measures either before, parallel with or after privatization. The Nigerian government 

took up the measure by setting up of the laws, policies and institutions to support the 

privatisation. Institutions like the National Council on Privatisation (NCP) and the 

BPE were established to draw up and implement such policies. NEPA was broken 

into smaller entities in generation, distribution, bulk trading and transmission before 

they were privatised.
305
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 Interview with ACAD1. 
304

 Interview with D1. 
305

 Institutions set up include the National Council of Privatisation (NCP) and the Bureau for Public 

Enterprises charged with privatising the sector and the creation of successor companies to NEPA, the 

PHCN and the corporatisation of the entities to be sold to the private sector.  
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This policy was enshrined under the EPSR Act. Section 8 created the several entities 

in generation, transmission and distribution before their privatisation.
306

 The measure 

was to make these entities compete on their own and not under NEPA before their 

eventual take over by the private sector. However, the current situation under post-

privatisation is that a private monopoly is created at the DisCo level and the realities 

on grounds shows that the market rules on competition are unable to address or break 

that. In addition, no separate policy or legislation on de-monopolization was enacted 

after privatisation. There was no any robust policy that would de-monopolise the 

private monopolies that may arise after privatisation. Rather, few patches of rules 

that resembled or serve similar purpose akin to de-monopolization were infused in 

the EPSR Act. Those few rules deal with control of abuse of market power, 

licensing, free trading amongst market participants and rules regarding mergers and 

acquisition.
307

 The rules were however inadequate.   

The outcome from this is that no concrete a policy on de-monopolization was put in 

place after privatisation that can address private monopoly and the one infused into 

the SSR is ineffective. Hence, private monopoly ended up replacing public monopoly 

under post-privatisation. The government action can be interpreted as more 

concerned in privatising the sector than preventing private monopoly. Perhaps it did 

that on the confidence and assumption that privatisation would cure any foreseeable 

market failure that may eventually arise in the sector. The consequence in not doing 

so is the rise of private monopoly in the DisCo market. However, the coming on 

board of the recent antitrust legislation in 2018 gives room for the exercise and 

implementation of de-monopolisation policies under it. Therefore, whatever 

measures that are needed to prevent the exercise of private monopoly can now be 

undertaken under the antitrust legislation.   

e. Competition Law Rules and Enforcement under the Nigerian Antitrust Law 

of 2018 
 

Nigeria recently followed the league of countries with anti-trust legislation by 

enacting a law to regulate competition in its privatised markets. That legislation is 

FCCP Act of 2018 which was signed into law by the president of Nigeria on the 6
th
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 Section 7 of ESPR Act 2005 created PHCN as the holding company in 2005. Section 8 created 

entities in generation, transmission and distribution and section 23 granted these entities interim 

licenses before they were later sold to the private sector.  
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 Sections 82 (1) (2) (5) and (6) of EPSR Act 2005. 
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of February 2019 (Competition Policy International (CPI), 2019).
308

Before that, no 

antitrust law exist and most competition law rules were embedded in the various 

sectoral legislations made for the telecom industry, the stock market, the airline 

industry and the electricity sector. However, the recent enactment of this market 

wide anti-trust legislation will change the market landscape and scope of competition 

law application and enforcement in many sectors of the economy.   

i. Brief Outline of the Federal Competition and Consumer 

Protection (FCCP) Act 2018, No. 1 of 2019 

1. Scope and Areas of Application of the FCCP Act 

 

The FCCP Act is an antitrust legislation made for the promotion of competitive 

markets in Nigeria.
309

 It aims to develop and maintain fair, efficient and competitive 

market as well as facilitate access to safe and quality products and services and the 

protection of consumer rights.
310

 Other objectives of the Act include prohibition of 

unfair business practices that distort, prevent or restrict competition or abuse of 

market power and dominant position.
311

 It covers all markets in the country.
312

 The 

Act is a watershed moment that marks the beginning of antitrust legislation and 

enforcement. It came rather too late compared to other jurisdictions like the UK 

where antitrust law was introduced as early as in the first decade after 

privatisation.
313

 This was different in Nigeria where it took 19 years before the 

antitrust law was passed (Enofe, 2019). The delay behind this could be attributed to 

non-passage of similar previous proposals and bills presented to the parliament. 

Attempts were made since 2002 and 2003 through executive bill presented by BPE to 

enact competition law legislation (Banwo and Ighadalo, 2019).  But the life of the 

parliament came to end before its passage. The motive behind its adoption can be 

discerned from the Act itself where it states that it aims at promoting competition and 

competitiveness in Nigerian markets.
314

 It also aims at protecting consumers and 

preventing anticompetitive conducts and practices. The reality however is that 
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 The Federal Competition and Consumer Protection (FCCP) Act, 2018, Act No. 1 of 2019. The Act 

was gazetted as Government Notice No. 5 (FGP 54/052019/250) of No. 1 of 2019. 
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 Section 1 of the FCCP Act 2018. 
310

 Section 1 (a) (b).   
311

 Section 1 (c) – (d). 
312

 Section 2 (1).   
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 The electricity sector was privatised by the Electricity Act of 1989 and antitrust legislation was 

introduced by the Competition Act 1998. 
314

 Section 1 of the FCCP Act 2018. 
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privatisation of key economic sectors was the reason why competition law is enacted. 

This was because privatisation led to the withdrawal of government from most 

sectors and facilitated the entry of private sector in which case competition law is 

needed to address market failures and to protect consumers from exploitation by big 

companies.
315

 

In addition, the scope of application of the FCCP Act is that it extends and applies to 

all corporate bodies and agencies that are engaged in commercial and economic 

activities throughout Nigeria. In that regard, it also applies to state owned enterprises 

whether belonging to the federal, state or local governments in Nigeria. The authority 

for this is the clear provision of section 2 (1) and (2) of the FCCP Act which provide 

as follows: 

2  (1) except as may be indicated otherwise, this Act applies to 

all undertakings and all commercial activities within, or 

having effect within Nigeria 

(2) This Act also applies to and is binding upon – 

(a) a body corporate or agency of the Government of the 

Federation or a body corporate or agency of a subdivision of 

the Federation, if the body corporate or agency engages in 

commercial activities. 

(b) a body corporate in which a Government of the Federation 

or government of a State or a body corporate or agency of 

Government of the Federation of any State or Local 

Government has a controlling interest where such a body 

corporate engages in commercial activities; and  

(c) all commercial activities aimed at making profit and geared 

towards the satisfaction of demand from the public. 
316
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 Section 1of the  FCCP Act 2018. 
316

 Sections 2 (1) (2) (a) –(c) of the FCCP Act 2018.. 
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2. Scope and Areas of Prohibition of the FCCP Act 2018    
 

The FCCP Act prohibits and prevents the following anticompetitive and business 

practices: 

(a) Restrictive Agreements and Business Arrangement  
 

Restrictive agreements and business practices are prohibited by the Act.
317

 Any 

agreement or business activity that restrict, prevent or distort competition is unlawful 

and disallowed including fixing of prices, dividing or allocating customers or 

territories, limiting or controlling the production or distribution of goods and services 

or engaging in collusive tendering.
318

 Other unlawful business practices include 

hoarding or withholding the supply of goods and services or stipulating minimum 

price to charge for goods and services, etc.
319

 

(b) Abusing Dominant Position 
 

The Act also prohibits abuse of dominant position. This was done by section 72 (1) 

of the FCCP Act where it says ‘any abuse by one or more undertakings of a 

dominant position in a market is prohibited.’
320

 In essence, this means practices 

involving the exercise of market power in an abusive manner by a firm or 

undertaking that will lessen competition, manipulate prices, exploit consumers, etc 

are prohibited.
321

 

Dominant position was explained by the Act to mean a situation ‘where an 

undertaking enjoys a position of economic strength enabling it to prevent effective 

competition being maintained on the relevant market and having the power to behave 

to an appreciable extent independently of its competitors, customers and ultimately 

consumers.’
322

 The wording of the Act does not prohibit dominant position but only 

its abuse. Therefore, where the conduct of a firm, even though dominant, is not 

exclusionary, does not have any anticompetitive effect and is capable of improving 
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 Section 59 of the FCCP Act 2018. 
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 Sections 60 to 69 of the Act. 
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 Section 60 of above. 
320

 Section 72 (1) of above.  
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 Chukwuyere E. Izuogu and Tamuno Atekebo ‘In Brief: Abuse of Dominance in Nigeria’ Lexology 

of March 19, 2020. Available at https://www.lexology.com/library/detail.aspx?g=bd3905cd-cbb5-

455b-929a-cd1d5ffebbd6> accessed 30 June 2020. 
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 Section 70 (2) of the Act above.  

https://www.lexology.com/library/detail.aspx?g=bd3905cd-cbb5-455b-929a-cd1d5ffebbd6
https://www.lexology.com/library/detail.aspx?g=bd3905cd-cbb5-455b-929a-cd1d5ffebbd6
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production and distribution of goods and services, then such act or conduct is not 

deemed to be abusive.
323

 

The Act lists practices and conducts that are considered abuse of dominant position 

to include; tying and bundling of contract, predatory pricing, price squeeze or 

merging squeeze, charging excessive price to the detriment of consumers, refusing to 

deal or deny a competitor access to essential facility, refusing to supply competitor 

with scarce goods, restricting a customer or supplier from dealing with a competitor, 

forcing a buyer to accept conditions that are not related to contract, selling of goods 

below marginal or average costs or buying up scare goods or resources required by 

competitors are all described as abuses.
324

 The abuse of dominant practices was 

described and mentioned under a long list by section 72 (2) of the Act as follows: 

72 (2) For the purpose of this Act, an abuse of dominant 

position occurs where one or more undertakings in a dominant 

position – 

(a) Charge an excessive price to the detriment of consumers; 

(b) Refuse to give a competitor access to essential facility when it 

is economically feasible to do so; 

(c) Engage in an exclusionary act, other than an act listed in 

paragraph (d), if the anti-competitive effect if that act 

outweighs its technological efficiency and other pro-

competitive gains; or  

(d) Engage in any of the following exclusionary acts, unless the 

firm concerned can show technological efficiency and other 

pro-competitive gains which outweigh the anticompetitive 

effect of its act –  

(i) Requiring or inducing a supplier or customer not to deal with a 

competitor, 

(ii) Refusing to supply scarce goods to a competitor when 

supplying those goods is economically feasible, 

(iii) Selling goods or services on condition that the buyer purchases 

separate goods or services unrelated to the object of a contract, 
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or forcing a buyer to accept a condition unrelated to object of a 

contract, 

(iv) Selling goods or services below their marginal or average cost, 

or  

(v) Buying up a scarce supply of intermediate goods or resources 

required by a competitor. 

Consequently, according to the Act, a firm is engaged in abuse of dominance where 

it practices any of the above acts or conducts. Those conducts can either be 

exploitative practices that are detrimental to the welfare of consumers or 

anticompetitive practices that affect competition and foreclose competitors 

(Chukwuyere and Tamuno 2020). 

Notwithstanding the above, the Act allows a firm to raise a defence to the allegations 

of abuse of dominance. This the firm can do by claiming that its act or conduct falls 

within the exceptions provided by section 72 (3) of the Act. The exceptions are that 

the firm can claim that its conduct contribute in the improvement of producing goods 

and services or promotion of technological or economic progress. It is also a defence 

if the firm can show that the conduct does not afford the firm the possibility of 

eliminating competition.
325

 

The problem with the exception is that it can be abused by firms especially where 

policy guidance is not provided by the competition authority (the FCCPC). As at the 

time of completing this thesis in 2019 such policy document is not in place. Hence, 

only future clarification by the FCCPC or the court can make clear on how to 

practice the exceptions to abuse of dominance.  

(c)   Engaging in Monopoly Practice and Activities 

Monopoly activities and practices are also unlawful under the Act.
326

 Monopoly was 

not however defined by the Act but only reference was made as to the types of 

monopoly activities. For the purpose of this analysis, I adopt the definition given by 

Christopher (2019) where he said monopoly means a market where there is only one 

seller, distributor or supplier of goods and services. Therefore under the Act, any 

business outfit that engages in practices that confers monopoly on it over the 
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production, distribution of goods and services is considered to have breached anti-

trust law and competition enforcement can be undertaken to prevent or remedy the 

infraction.
327

 In addition to the above business practices, the Act empowered the 

antitrust enforcement authority (the FCCPC or the Commission) to investigate 

arrangements that are anticompetitive.
328

 Hence, mergers, acquisition or take-overs 

that would prevent or lessen competition can be investigated by the Commission.
329

 

The Act also prohibits cartelisation and makes provision on the extraterritorial 

application of Nigerian antitrust law. 

(d) The Competition and Consumer Protection Tribunal 

 

The Act also makes provision for the judicial referral and enforcement of 

competition.
330

 The FCCPC can refer cases to the Tribunal against any person for 

competition infraction.
331

 The Tribunal is also empowered to entertain matters from 

any breach of competition against sectoral regulators. This provisions deals with 

private enforcement of competition law under the Act.
332

 

3. FCCPC and Anti-trust Enforcement under the Act 
 

The powers to enforce antitrust law were given to FCCPC.
333

 The Commission is an 

independent body not subject to the control of the government in the exercise of its 

powers and functions.
334

 In essence, this means that FCCPC should be independent 

from government and political interference in line with the neoliberal principles of 

independent regulation. However, a review of the provisions on appointment, 

removal of officers of the Commission and its funding sources shows that that 

independence is in theory and FCCPC is exposed to regulatory capture in practice. 

For instance, in matters of appointment, as it is typical with most heads of regulators 

and regulatory agencies in Nigeria, the head of FCCPC and other Commissioners are 

appointed by the President of Nigeria subject to the approval and confirmation of the 
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senate.
335

 The appointment is at the will of the executive branch of government and 

there is neither the requirement for advertisement of such position nor a procedure 

for a transparent and rigorous selection process to prevent bias or risk of capture. The 

rules are similar in respect of suspension or removal from office by the president 

which requires senate approval.
336

 Therefore, in theory, the provision regarding 

appointment and removal of the head of FCCPC was meant to be rigid and 

transparent but the practical realities are that it is difficult to be achieved as discussed 

previously with electricity regulators which paved way for the executive capture of 

NERC. It therefore remains to be seen how FCCPC can weather this storm of 

regulatory capture in the future.  

In addition, the staff strength and resources of the commission is unknown at the 

moment. This is because the FCCP Act began operation three months after passage 

of the law in February, 2019. It was noted that the staff of the Commission may be 

drawn from the Consumer Protection Council (CPC) which is an agency of 

government.
337

 However, it is unknown whether the staffs have the necessary 

knowledge, skills and qualification to adequately handle competition law issues and 

whether they are sufficient in number to be able to regulate competition law across 

all market sectors in Nigeria. 

Despite the above, FCCPC is given strong enforcement powers under the Act and is 

expected to act and function as a competition authority in the overall interest of 

consumers. These functions include competition enforcement in all regulated 

markets as well as the protection of consumers’ interest and welfare in respect of 

goods and services.
338

 FCCPC is also empowered to initiate and review policies on 

competition, anti-competitive practices and other restrictive practices that may 

adversely affect the consumer.
339

 The Commission can also perform advisory 

function to the government on policies relating to competition and consumer 
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protection in respect of goods and services and on any matter, policy, regulation or 

subsidiary legislation on anti-competitive behaviour.
340

 

FCCPC also has powers of investigation, sanctions, enforcement and prosecution of 

antitrust infractions across market sectors. In doing so, it is empowered to prevent 

any antitrust malfeasance and can impose and enforce sanctions.
341

 This includes 

broad powers to make competition policies, review commercial activities that 

endangered competition or business practices.
342

 It also has the power to carry out 

investigations into activities and business practices that relates to abuse of dominant 

position or market power and other anticompetitive practices and arrangements. The 

Act also empowers it to eliminate anticompetitive agreements or agreements that are 

misleading, unfair or deceptive. It is also generally empowered to carry out 

investigations and inquiries on matters relating to the contents of the Act and in so 

doing may carry out any action or decision on the prevention or elimination of anti-

competitive agreements or behaviour as well as resolve dispute or complaints and 

imposed any sanction on erring entities.
343

 

The interpretation that can be drawn from the above powers of FCCPC seems to 

suggest that it is more interventionist in its ideological approach to competition law 

regulation and enforcement. The sections as they appear give FCCPC interventionist 

powers to prevent, investigate, make inquiries and enforce competition infraction 

across sectors. This is unlike the non-interventionist approach to the Chicago model 

of competition law envisaged under neoliberalism. However, it remains to be seen 

how those powers will be exercise by FCCPC and its ideological approach to 

enforcement in practice.  

4. Application of the FCCP Act in the Electricity Sector 

 

The FCCP Act is applicable in the electricity sector by virtue of section 2 of the 

Act.
344

 The section provides that the provision of the Act is binding and applies to 

any corporate body or agency that is engaged in commercial activities in Nigeria.
345

 

Hence, FCCPC has jurisdiction over the electricity sector and is empowered to 
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monitor and enforce competition law. But for the purposes of applying the anti-trust 

law in the sector the anticompetitive practices that are identifiable and which call for 

competition enforcement include the monopoly design and structure of the electricity 

sector, market abuses by the existing distribution companies, and price regulation by 

NERC. 

(a) Monopoly Design of the Distribution Market and the Business Conduct 

of the DisCos in Market Abuses and Distortions 

 

The current market design confers monopoly on DisCos. The monopoly structure 

gives them dominance within their franchised areas and the opportunity to engage in 

anticompetitive pricing and market distortions as discussed previously. These 

anticompetitive practices are against the provision of section 70 (1) (2) and 72 (1) (2) 

of the Act which prohibited abuse of dominance. Abuse of dominance is interpreted 

to mean any act or behaviour done by an entity that does not take into account the 

reaction of consumers or competitors.
346

 This was extended to cover charging 

excessive prices to the detriment of consumers.
347

 Therefore, DisCos practices in 

charging excessive and exploitative tariff through the use of estimated billing system 

to the detriment of consumer interest against the provision of the Act. 

Additionally, the market design is in conflict with antitrust law in relation to the sole 

distribution and supply of electricity by the DisCos in their franchised areas without 

rival competitors. This arrangement is against the clear provision of the FCCP Act 

that prohibited exercise of monopoly and has to be given exemption by the FCCPC 

for its continuance. In that regard, section 76 provides that the FCCPC can 

investigate the existence of monopoly where there are grounds that it exist in the 

production or distribution of goods and services.
348

 The DisCo market as it current 

operates fall within this criteria because it confer on individual companies the sole 

distribution and supply of electricity to the exclusivity of any other company. 

Consequently, unless exemptions are granted the structure is against the antitrust law 

and therefore invalid under the Act.  
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(b) Price Setting and Tariff Regulation by NERC under the EPSR Act 

 

The practice of tariff regulation by NERC contravenes the provisions of the antitrust 

legislation unless exemption is equally granted by the FCCPC.  Section 88 (1) of the 

FCCP Act however foresees this conflict and provided that the  President of Nigeria 

can declare or make orders for some goods and services to be controlled through 

price regulation in the interest of consumers.
349

 Going forward therefore, NERC has 

to apply for exemption from FCCPC in respect of its powers to fix and regulate 

electricity prices with the coming into force of the FCCP Act in 2019. The problem 

however is that no time frame is set for applying the exemption even though the 

antitrust law is supposed to have come into effect three months after its passage in 

February 2019. Up till now, there is no evidence to suggest that such exemption has 

been applied or granted as gleaned from the website of the Commission.
350

 

7.4 SSR and Antitrust Law: Are they Friends or Foes in the Nigerian 

Sector?   

   

Privatised electricity sectors are now mostly regulated by SSR and antitrust law.
351

 

This new paradigm shift brought together the interaction of SSR and antitrust law 

working side by side as means of regulating and fostering competition. The 

interaction open doors and frontiers for collaboration, as well as the potentials for 

conflict, between the two systems of regulations. SSR are enforced by electricity 

regulators while antitrust law by competition enforcement authorities. SSR and 

competition law differ in terms of their roles, functions, modes of operation and 

scope of application (Dunne, 2015). 

Therefore, the SSR and antitrust legislation can both be friends and enemies and can 

be applied concurrently to cure market failure or to sanction and prevent 

anticompetitive conduct or infraction. The two can also be enemies when they 

conflict with each other or the two agencies battle for jurisdiction or supremacy. The 

potentials for clashes and conflict between the two do exist and persist in advanced 

countries   but solutions are put place and suggested on how to solve or resolve the 

conflicts.  
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The approach to resolving conflict between the two systems is now subject of 

theoretical and practical debates within the EU and US markets and hence inference 

can be drawn from the two jurisdictions to interpret the Nigerian situation.
352

 The EU 

model practice of resolving conflict is that competition law takes priority over SSR 

as demonstrated in the Deutsche Telecom Case.
353

 In US however the practice is to 

limit the application of competition law where SSR is present as demonstrated by the 

Supreme Court in the Trinko Case.
354

 

Dabbah (2011) noted that there are six methods in the practice of concurrency in 

advanced countries as discussed in Chapter 3. He said the essence of the models is to 

overcome the challenges of concurrency and make it workable. He listed the models 

to include the common forum model, the cross membership model and the 

intervention, representation or consultation model. Others include the customary 

practices model, the disapplication model and finally the immunity model. The UK 

practice the common forum model in which the competition authority and all six 

sectoral regulators come together under the CWP to discuss, agree and assign 

responsibility and jurisdiction on case allocation basis to one of them to take over 

and exercise competition functions and enforcement.
355

 

In the case of the Nigeria, a review of the FCCP Act shows that the model adopted in 

the Act is the consultation or referral model whereby sectoral regulators are required 

to approach the FCCPC to agree on areas of conflict and how to resolve them. This 

approach sees antitrust law as stronger than SSR because sectoral regulators are 

required to consult and get approval of the competition authority in matters of 

competition law and enforcement. This model is similar to the one practice in 

Canada and France.
356

 The FCCP Act did not category state why this model was 

copied and no provision of the law explains the rationale behind it. But perhaps it 

may have been suggested by consultants or technical partners that provide resources 

and assistance in drafting the antitrust law. If that is the case, we may fall into the 

danger of blind copying of laws and institutions and model of governance through 

legal transplantation that may not suit our peculiarities.  
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a. Concurrent Application of SSR and Antitrust Law in Nigeria  

 

The FCCP Act envisaged the concurrent application of SSR and antitrust law in the 

electricity sector. This power is pursuant to the sector wide application of antitrust 

law which subjected all regulated markets to competition and the jurisdiction of the 

FCCPC. Section 105 of the Act therefore provides that the antitrust authority (the 

FCCPC) and relevant sector specific regulators and agencies have concurrent 

jurisdiction over regulated markets.
357

 In that regard therefore, FCCPC and NERC 

have concurrent powers to regulate competition law in the sector. However, the 

antitrust law confers supremacy on FCCPC over sector specific regulators.
358

 This 

was provided under section 104 where it states: 

Notwithstanding the provisions of any other law but subject to 

the provisions of the Constitution of the Federal Republic of 

Nigeria, in all matters relating to competition and consumer 

protection, the provisions of this Act shall override the 

provisions of any other law.
359

 

The interpretation of the above provision is that the antitrust law is supreme over 

SSR on market competition both in terms of compliance and enforcement and 

therefore the FCCPC has powers over regulated markets above NERC. The section 

also means that, where there is conflict between the provision of the antitrust 

legislation and SSR that of antitrust would prevail. Hence, this provision has similar 

character with that under the EU system.
360

 The section is also neoliberal in its 

import and meaning because neoliberalism prefers competition law to be stronger 

above SSR which it considered temporary and is required to give way to competition 

on full maturity of privatised sectors. By implication, it also means that antitrust law 

will take priority and supremacy over the provisions of the EPSR Act and all other 

rules made by NERC in the electricity sector. The consequences of this is that the 

SSR is already considered inferior to antitrust law and any provision that conflicts 

with the FCCPA will have to be rendered void unless if exemption is granted by the 

FCCPC.  
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On the nature and extent of exemption the Act, it is not very clear on that or how it is 

to be done or the frequency of doing so. But section 105 (4) - (5) seems to suggest 

that exemption is only done at the request of the sectoral regulator after it has entered 

into negotiation with the FCCPC and areas of agreements have been reached within a 

year. This infers that agreement can be entered on yearly basis. This is at variance 

with the neoliberal practice in the UK. Section 54 of the UK Competition Act of 

1998 provided that powers are to be exercised concurrently by competition authority 

and sectoral regulators and the former practice was to allow sectoral regulators 

enforce either SSR or antitrust law within their sectors. But regulators were 

discovered to have bias towards SSR than competition law and that has to be 

modified by the Enterprise Regulatory Reform Act of 2013. However, the presence 

of CWP eases some of the conflict because the competition authority and all 

regulators periodically meet to agree and assign jurisdiction to enforce competition 

law. This practice is easier because it reduces clashes and friction. It also saves time 

frame for either periodic exemption or negotiation. 

Therefore, in Nigeria, the dual and concurrent application of SSR and antitrust law 

would naturally create friction and challenges for both regulators and market 

participants in the electricity sector. This may also lead to confusion and uncertainty 

and inter-agency rivalry and conflict between the two agencies. This problem is 

buttressed by the lack of understanding of competition law and its implication in the 

sector by experts and stakeholders in the industry. In my interview with experts they 

showed lack of knowledge on the importance of antitrust law and the eventual 

conflict it may create in the event of its enforcement in the sector. An academic I 

interviewed has this to say on the application of antitrust law: 

The way the competition law was is such that it will only be 

applicable in a sector that is active. If the sector is failing 

there is no point of having competition. It is only when the 

sector is structured that we can now have it the way of anti-

competition in terms of regulatory framework.
361
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A staff of NERC also has this to say: 

The Competition law being proposed is not different from the 

role currently being played by the Consumer Protection 

Council (CPC) and the Commission (NERC) based on the 

provision of the EPSR Act. So it is only giving away to the new 

Commission some of the powers given to NERC to promote 

competition and check anti-competitive behaviours in the 

Electricity Supply Industry. We therefore do not need any new 

law outside the existing regulation establishing the CPC and 

the various provisions in the EPSR Act.
362

 

The above observations shows the lack of knowledge on the impact of antitrust law 

on the sector not only by experts but by the staff of NERC and therefore the practice 

of concurrent application of competition law may suffer some implementation and 

enforcement bottlenecks.  This also shows that most people are not aware of the 

antitrust law and how it would work or enforce in the industry. The problem is also 

the lack of sensitising the public and the industry by the government on the coming 

of the antitrust legislation and its importance (Enofe, 2019). The responses also 

indicate the potential areas of conflict that may arise or be resolved in the application 

of antitrust law in the sector. But a review of the antitrust law shows that it contains 

rules on how to avoid or resolve the conflict before and when they occur as discussed 

below. 

b. Conflict in the Application of SSR and Antitrust Law 

 

The dual application of SSR and antitrust law open doors for potential clash and 

conflict even in western countries because of the way both are ideologically and 

pragmatically perceived or designed. In the case of the electricity sector in Nigeria, 

the room for conflict is already opened because the market operates as a monopoly 

and tariff is strictly regulated in violation of antitrust law.  These practices are 

allowed under EPSR Act but disallowed under the antitrust law. Hence, this would 

result in conflict and can be problematic for market participants unless changes are 

made or exemptions are granted by FCCPC. Perhaps, it is in anticipation of this that 

the antitrust law provides clear institutional and formal rules for the settlement of 
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such conflicts. In interpreting the rules, it should be noted in the first instance that 

whenever there is a conflict the FCCP Act will always take supremacy over any SSR 

as stated under section 104 of the Act. The import of the provision is that antitrust 

law always takes precedence and priority above SSR. Hence, in whatever scenario, it 

means that where an act is unlawful under antitrust law but lawful under SSR, or 

such act is lawful under antitrust law but unlawful under SSR, then the rules under 

antitrust law prevails and has to be complied with by the entity. However, where an 

entity is required or ordered to comply with an act by SSR but same act is unlawful 

under antitrust law such entity can be exempted if it can show that such act is ordered 

or permitted by NERC. This exemption is provided under section 106 (1) of the Act 

which states:  

Whenever it is alleged that a provision of this Act has been 

contravened by an undertaking acting or operating within any 

regulated industry designated under section 105 of this Act, 

the undertaking against whom such allegation is made must 

demonstrate that the conduct in question was ordered or 

required by a regulatory agency possessing jurisdiction over 

that regulated industry.
363

 

But the exemption has to fall within issues that were negotiated or agreed between 

sectoral regulators and the FCCPC in respect of matters which sectoral regulators are 

allowed to exercise jurisdiction. If the conducts falls outside the purview of that 

agreement then FCCPC may order that the act be stopped. This was stated under 

section 106 (2) that: 

Where the undertaking against whom an allegation referred to 

in subsection (1) is made demonstrated that the conduct in 

question was ordered or required by a regulatory agency 

possessing jurisdiction over the regulated industry, the 

Commission may, subject to the agreement referred to in 

section 105, proceed with the issuance of a cease-and-desist 
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order prohibiting the undertaking concerned from further 

violation of the provisions of this Act.
364

 

In the case of UK, the practice is that they always try to avoid conflict and that is 

why matters of competition are deferred to sectoral regulators unless if there is a 

conflict in which case the CWP is in there to amicably and consensually resolve the 

issue. However, where the matter could not be resolve at the CWP level, the conflict 

may be referred to the Secretary for State under the UK Competition Act 

Concurrency Regulations of 2004.
365

 

c. Resolving Conflict between SSR and Antitrust Law in Nigeria 

 

The FCCP Act contains detailed formal rules and procedures on how to resolve 

conflict in the application and enforcement of antitrust law in markets and by 

implication the electricity sector. These rules relate to the concurrent application and 

the exercise of jurisdiction over competition enforcement in a regulated sector as 

well as the judicial referral of any dispute for adjudication in the case of inconclusive 

resolution of such dispute between sectoral regulators and the FCCPC.   

Consequently, in the event of conflict the rules first and foremost still maintains the 

supremacy of antitrust law over SSR and hence the Act would take precedence.
366

 

The Act also provides that to prevent conflict with other sector regulators, regulators 

shall negotiate and enter into agreements with FCCPC on how they would coordinate 

and harmonise the exercise of jurisdiction and enforce competition law in the 

affected sector so as to ensure consistency.
367

 Such negotiation for agreement is to be 

initiated by the sectoral regulator to determine who is to exercise jurisdiction.
368

 The 

negotiation is required to be concluded within one year and a decision and agreement 

to that effect should be reached stating and nominating the body to take over and 

exercise jurisdiction over the matter.
369

 The agreement is required to state and 

establish procedures for the management of areas dealing with concurrent 
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jurisdiction.
370

 The contents of agreement is also expected to makes provision on 

how to exchange information and protect confidentiality.
371

 The agreement should 

also promote cooperation between the two agencies and preserve the leadership role 

of FCCPC.
372

 Finally, the contents of the agreements are also to be published and 

gazetted by the government.
373

 

The shortcomings of this method are that negotiations would have to be executed 

periodically to take care of new things that are not captured by agreement and this 

may take time even though this process provides clarity on the areas of exercising 

jurisdiction. The provision however tends to show the logic of the interventionist 

powers of competition authority.  However, the requirement for periodic negotiation 

may be time consuming and can be hampered by bureaucratic issues. It is in that 

regard that the UK system of CWP becomes a point of reference for learning. The 

CWP model practice in UK may be a good solution for Nigeria because it gives 

opportunity to meet on frequent basis to decide on urgent matters which in returns 

build on the competency of regulators and consistency in approaching issues in their 

sector.   

The second shortcoming of the rules in Nigeria is that the leadership role granted to 

FCCPC over sector regulators shows apparent bias towards antitrust law than SSR. 

This can be unhealthy for sectoral regulators because they possessed the technical 

knowledge and expertise of their sectors over and above the competition authority 

and therefore side-lining them is not an ideal option nor logical.  

The FCCP Act made provisions in case of eventual breakdown of negotiation. 

Therefore, in the event that an agreement cannot be reached on who is to exercise 

jurisdiction or such negotiation becomes inconclusive, especially on large mergers, 

then such areas of disagreement are required to be referred to the Minister of Justice 

for his advice on public interest grounds.
374

 In doing so, the Minister is expected to 

take into account any advice that may be given by the Competition Tribunal.
375
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However, a reading of this provision shows that it is not very clear. This is because 

the referral to the Minister of Justice only mentioned disagreements over large 

mergers and not all types of disagreements. Therefore, it is not clear whether disputes 

other than those involving large mergers, which are not referable to the Minister, are 

to be referred to Tribunal for judicial resolution. A thorough reading of the 

subsection does not give answer to that. This lack of clarity may create confusion in 

the industry. Hence, other disputes that are not large mergers related seem to be 

excluded from the advisory function of the Minister. The reference that the Minister 

should take into account decision of the Tribunal seems to also suggest and infer that 

disputes and disagreements over unresolved issues between FCCPC and sector 

regulators are to be referred to the Competition Tribunal for resolution.  This is 

inferred even though the section did not make clear such intention.
376

 

The conclusion that can therefore be drawn from the above is that the provision on 

referral of disagreements to Tribunal is ambiguous and may create confusion and 

uncertainty and bottleneck in speedy resolution of dispute unless where such decision 

is made on time and the Tribunal has the necessary resources and staffing to perform 

that task. There is nothing currently to suggest the staffing and resource of the 

Tribunal are adequate or inadequate because it is yet to begin operation. However, 

clarity should be provided by the FCCPC in the form of policy statement on what 

issues are to be referred to the Minister or the Tribunal and what large mergers 

means to avoid confusion and uncertainty.  

d. Interpretation of the Rules on Resolving Conflict between SSR and 

Antitrust Law 

 

Overall however, the FCCP Act provides formal rules for the resolution of conflict. 

The rules are very clear and transparent and they aim at resolving disputes in the 

spirit of cooperation between the two agencies in matters of competition law 

enforcement. The rules anticipated the conflicts before they even occur and laid 

down procedure on how to resolve them including clear time frame for doing so. 
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of Fidelity Bank Plc vs. Monye (2012) LPELR (7819) 1 at 32-33 and Buhari vs. Obasanjo (2005) 

ALL FWLR (PT 273) 1 at 189. 
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Although the time frame of one year is adequate to discuss and negotiate issues on 

competition law, it might be tedious if new areas of conflict arise which have not 

been recognised or agreed upon under the old agreement. It therefore means that the 

agreements have to be renegotiated or redone frequently on yearly basis to take care 

of the new situation or the issue has to wait for a new cycle of negotiation to be 

reached or taken care off.  Although this practice give room for consensual 

agreement of issues through negotiation it still falls short of the practice of working 

group similar to the one in UK under the CWP.  

However, the rules in Nigeria looks transparent and will give industry and market 

participants’ certainty and consistency in matters of jurisdiction as well as 

application and enforcement of competition law by either the sector regulators or 

FCCPC based on the negotiated agreement. The rules also contain a key element of 

referral to judicial adjudication to the Tribunal or the Minister of Justice in the public 

interest especially in large mergers that have implication for consumers and the 

society. The only problem is how these rules would be implemented in practice and 

whether the two regulators can join hands to ensure the success of competition law 

enforcement. This therefore depends on some factors like independence from 

regulatory capture and the will to do the work and the interventionist ideology of 

FCCPC in practice whether it is neoliberal or state interventionist in nature.   

But it is noted that much powers and preference are given to antitrust law and the 

FCCPC over SSR.  This can be both positive and negative for competition law 

enforcement. The positive aspect of this supremacy is that it will force and ensure the 

observance of competition law by the private sector and also counter the dominant 

corporate interest they had over the industry and NERC due to regulatory capture. 

The negative side of this is that it may lead to inter agency rift and fight for 

supremacy between FCCPC and NERC unless staff of the two agencies are educated 

about these rules and the necessary exemptions or amendments that can be given to 

sector regulators. This problem is highlighted from the interview I had with the staff 

of the NERC who observed that sector regulators should be allowed to operate and 

enforce competition law over anti-trust regulators. In that regard R1 observed: 
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Sector-specific regulation is key to the sustainability of the 

industry as the sector regulator unlike other generic 

regulators has more knowledge and information about the 

sector and is in a better position to make regulations that will 

impact positively on its growth and help protect the consumers 

without being detrimental to the survival of the industry 

operators.
377

 

The results of the interview also indicate how little the staff of NERC know of the 

content of the antitrust law its impact to their work, powers and functions. When I 

asked R1 how important is competition law for the electricity sector and whether 

SSR should take priority and supremacy over antitrust law or be replaced at some 

stage by competition law? He responded that: 

I do not subscribe to this idea, as sector specific regulations 

are for now more robust and take into consideration the 

specific needs of the sector and its development stage. [Hence] 

sector-specific regulation should have superiority.
378

 

The above response shows that the staffs of NERC do not know the model and the 

content of the antitrust law adopted in Nigeria which gives superiority over SSR. It 

also shows how NERC would respond to its application in the sector. This indicates 

that a robust consultation was not done with all sector regulators at the time of 

drafting the antitrust law which would have given them the opportunity to put 

forward their suggestions and opinion on how to practice concurrency. Perhaps that 

was done but ignored. But no explanation in respect of that is stated in the law and 

efforts to get the proceedings of the discussions before parliament on this proved 

difficult.
379

 The response from NERC therefore sends a clear signal that they view 

SSR as stronger and might not be keen in working together with FCCPC and might 

resist or frustrate the application of antitrust law due to the preference they have for 

SSR. They might also enforce SSR instead of antitrust law. But the reality is that 

sector regulators have more knowledge and expertise of the sector more than FCCPC 

and it is advised that the option for negotiation and exemption should be used to 
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 These are parts of the limitation of the research where documents were difficult to be obtained and 

in some cases declined to be availed by interview participants.  
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carve out and nominate the entity that would have the power to enforce competition 

law as provided under section 106 of the FCCP Act.  

Be that as it may, this thesis is of the opinion that concurrent application of SSR and 

antitrust law should be the ideal option in solving the problems of the sector. It is 

noted that this depends on the institutional strength and capacity of regulators. 

However, it is suggested that the Nigerian approach in practice should be more 

interventionist in nature and therefore NERC should negotiate with FCCPC so that it 

would be conferred with the power to enforce and sanction competition law in the 

sector, both under SSR and the antitrust law, in view of their knowledge of the sector 

more than the Commission. This reasoning is also in line with the complexities of the 

sector, the technical knowledge, expertise and resources of sector regulators, the 

early take up of the FCCPC, and the need for SSR to continue both in the short and 

long run as against going away. A caveat however is made to the effect that such 

negotiated agreement should allow FCCPC to come in and take over and enforce the 

competition infraction in the event that NERC is unable to enforce or sanction 

entities for competition law infraction or show bias or weakness towards SSR. 

7.5 Is Antitrust Law the Panacea to the Problems of the Sector? 
   

It is debateable and too early to conclude whether the recent antitrust law can be the 

solution to the anticompetitive practices in the sector under post-privatisation. 

However, there is the hope that if amendments are made to the market structure and 

antitrust is enforced concurrently with SSR and an interventions approach and 

strategy is adopted things can improve. The amendments should be through 

restructuring and opening up the DisCo markets and granting of exemption to the 

electricity market from tariff regulation. The early assessment is that the antitrust law 

is new and its implementation has not started. Therefore, the extent to which it will 

improve competition law compliance and enforcement in the sector is too early to 

say and depends on the above suggestions.  

Nevertheless, the fact still remain that the DisCos market operates as a monopoly and 

there are anticompetitive practices, market distortions and abuses being perpetrated 

by market participants in the sector and SSR on competition law, both pre and post-

privatisation have not been able to address these problems. Cognisance of this 

therefore, this study provides a solution which can be utilised by government to 



231 
 

make the necessary adjustments with the hope that would improve competition. This 

has to be done strategically. 

In the first instance, SSR and antitrust law have to be concurrently applied and 

strictly enforced especially after the monopoly of the existing DisCos in their 

franchise areas is dismantled. The DisCo market structure therefore has to be 

separated into distribution and supply or changed by licensing new DisCos to comply 

with antitrust law. This would create and foster competition and the less efficient 

Discos would have to merged or taken over. This would also force the hands of other 

DisCos to invest and innovate and improve on their service quality failing which they 

can be rival by competitors and also be sanctioned for any anticompetitive practice 

especially in view of the inability of NERC to apply its sanctions effectively due to 

regulatory capture.  

Similarly, the EPSR Act needs to be improved by strengthening the powers of NERC 

to allow for stricter application and enforcement of SSR and antitrust law.  This is in 

view of why both SSR and antitrust legislation are needed and why NERC should 

enforce the two through a strong interventionist approach.
380

 The institutional and 

operational independence of NERC has to also be strengthened to minimise 

regulatory capture.  This can be done through amendment of the EPSR Act so that 

more powers would be given to NERC regarding sources of funding, resource 

staffing and operation as well as shield from political influence in line with its 

independence and operations.  

In addition, strong public interest groups are needed to serve as watchdog to reveal 

and oppose government interference and countervail industry and corporate power 

and put pressure on the industry for more transparency in their practices. This will 

address regulatory capture currently being suffered by NERC especially from 

funding and operational inefficiency to sanction erring Discos. Most notably 

however is the fact that NERC has to continue with the regulation of the sector 

because the reality is that SSR is here to say and should not be discarded in favour of 

competition law soon. This is in view of the technicality and complexity of the sector 

which necessitate the continued existence of SSR.  
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 See discussion on the technical, economic and operational basis for SSR and antitrust law as 

discussed in Chapter 3 item 3.5. 
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7.6 Is Re-nationalisation of the Nigerian Sector a Viable Option?   

 

The problematic outcomes of neoliberal privatisation of electricity sectors are now a 

focus of debate amongst scholars and policy makers.
381

 The debate can be 

categorised into three. This includes those calling for state intervention to solve some 

of the identified market failures, those calling for democratic ownership and those 

arguing for re-nationalisation. The call for renationalisation is now prominent in 

Britain and is championed by the Labour Party. The Party promised to take back the 

sector into public ownership and management when it forms government.
382

 In the 

case of Nigeria, the views and opinions on the success of otherwise of privatisation 

can be classified into two; those who hold neoliberal views about the sector and 

those who still believe in Keynesian interventionist policy.  

However, the analysis of outcome of this thesis on Nigeria and the way forward in 

regulating its sector clearly shows that the reforms are not working.
383

 Those who 

hold neoliberal opinions argued that privatisation of the sector and its idea of free 

market principles is better and the problem is not with the policy but with the way it 

was implemented. However, those who hold Keynesian interventionist views 

contended that the idea of privatisation and its policies are the problems and state 

ownership and intervention are the solution. An academic expert, who holds 

neoliberal view, argued that privatisation was not a bad idea; the problem was with 

how Nigeria implemented it by allowing corruption to crept in.
384

 However, a former 

chairman of NERC observed that: 

The idea that we can outsource government by allowing the 

private sector to come in with skills, good finance, information 

management, has failed. That is why I say that I'm not against 

privatisation as an intervention in cases where it is justified, 

but I'm against it as an ideology, which is what happened 

between 2010 and 2013 (Bungane, 2017). 
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In addition, consumers and public interest groups hold the Keynesian interventionist 

views that the sector should be renationalised.
385

 The response regarding this 

indicated that the privatisation is a failure.
386

 The question therefore is what are the 

realistic options for solving its current problems and the future regulation of the 

sector in view of the current call for renationalisation? Experts and stakeholders 

interviewed gave different suggestions and solutions on what to do. There are those 

who still hold neoliberal views and their advice is the sector needs financing and 

government should inject more funds as subsidies similar to that of the oil and gas 

sector.
387

 Other experts from this group advised that a public-private partnership 

model should be introduced.
388

 Another view is that the DisCos should be 

recapitalised because they are weak and government bailout funds have not help in 

revamping them (Asu, 2019). Academic experts on the other hand recommend 

decentralisation of energy governance and regulation as the solution.
389

 The current 

government view point seems to suggest that they still hold the neoliberal view 

because of the recent statement where they discussed on the option of ceding the rest 

of its ownership stake to the private sector. This was confirmed by the Minister of 

Finance where she observed: 

The privatisation has not worked out. We discovered that 

many of the companies are indebted to the banks, making it 

difficult for them to make fresh investments in their 

infrastructure. We have now come to the point where 

government which is a stakeholder in the power sector and 

other stakeholders must come together and decide and cede 

some of their holdings to new investors (Bungane, 2017).  

However, those who hold mild Keynesian interventionist views recommend 

complete transfer of some of the non-viable DisCos back to government ownership 

(Papaefstratiou, 2019). But others call for the complete re-nationalisation of the 

sector. These views come from public interest groups and consumers who are fed up 
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with the corruption and the non-performance of the sector. This group are of the 

opinion that the best option is to take back the sector into public ownership.  

 

The above shows that the obvious problem therefore is the lack of broad political 

support from the government. But assuming this route is to be taken, the government 

has limited capacity to run the sector. This is because developing countries like 

Nigeria have limited government capacity in terms of expertise, technical know-how, 

funding, etc. In terms of funding, there is the reality that the state cannot wholly and 

adequately fund the sector due to competition for such funds by other sectors like 

education and healthcare. It is therefore challenging to secure adequate funds that 

would allow full subsidisation of the production of electricity as a public good for 

Nigerians unless if special tax regime for that purpose can be introduced to get funds 

for the sector. In terms of capacity, it is also a challenge and the question is how can 

the government build capacity and knowledge and use these things differently to turn 

around the industry? The answer is the government in Nigeria has limited capacity to 

do things and turn around the industry in view of   its past experience in handling the 

sector. Consequently, state ownership of the electricity sector cannot be the best 

solution for now.   

 

However, the empirical results from my interviews shows that the government, 

policy makers, NERC, the private sector and academic experts do not even subscribe 

to the idea of re-nationalisation. Only consumers and public interest groups share this 

opinion.
390

  

The interpretation from this is that that the government, experts and stakeholders 

have not given much attention to the debate on the need for a policy shift from 

privatisation to renationalisation. The reasons for lack of attention is because some of 

them still nurse the neoliberal policies, and some have not averted their mind to the 

issue, while some resign to the fate that we have to stick with the privatisation and 

find a way of making it work.
391

 When however I raised the issue on the practicality 

of renationalisation with policy makers, NERC and the private sector they argued 

that renationalisation would be difficult and costly and would be disastrous for the 

sector because of the sanctity of contract entered with core investors due to many 
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guarantees and government liabilities in the sector.
392

   Those who share this opinion 

argued that renationalising the sector would cost the government more money and 

resources and would take the sector back to the problems experienced under state 

ownership.
393

 It was estimated that if privatisation is reversed then government has to 

refund an estimated sum of $7 billion dollars to private investors as cost of their 

investments (Ayoolakiitan, 2016). 

Hence, the only few voices on renationalisation are consumers, public interest groups 

and labour unions. Few elite business (wo)men however are calling for the reversal 

of privatisation so that a fresh one would be conducted (Economic Confidential, 

2016). But this view can be interpreted as being biased perhaps because they were 

left out during the privatisation and would want a new one so that they can lay their 

hands on the assets in the sector. In the case of consumers and public interest groups, 

their opinions are not strong to encourage strong debate and a policy shift on the 

issue to enable government action.  In that regard, renationalisation would not be the 

ideal option for now in view of lack of interest from the government and other 

stakeholders who do not support the idea, ignored it or even not considered it at all. 

That is why this thesis is arguing for state intervention, partial renationalisation and 

strict regulation through concurrent application of SSR with antitrust law to solve the 

market failure. 

However, there is a still a possibility that a policy shift to renationalisation might 

come up in the future when pressure on government increases either domestically or 

internationally. The global trend against neoliberal policies of electricity regulation is 

gaining momentum and can pressure the Nigerian government into adopting a policy 

towards renationalising the sector in view of the current debate on democratic 

ownership and the use of climate change ideas and green industrial revolution in 

Britain as a strategy to solve the problems of the sector. This thesis therefore predicts 

the possibility that current or future governments in Nigeria might decide to adopt a 

policy of renationalisation based on these observable considerations.  
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The above notwithstanding, the short term option is to adopt a state and regulatory 

interventionist approach to solve the problems of the sector. This should be done by 

taking back some of the non-viable privatised entities in the sector into public 

ownership while also reflecting on what to learn from Britain electricity regulation 

especially enacting a legislation on price cap option to address the rising cases of 

electricity prices for the next 3 to 5 years. The government should also enact a 

legislation on renewable energy development and make it mandatory for private 

sector to invest in it. The market approach should also be interventionist under a 

strong regulator with incentives and disincentives for performance or non-

performance.  NECR should also be adequately funded and market failure should be 

address through the concurrent application of both SSR and antitrust law. 

7.7 Conclusion 

 

The discussion in this chapter was focused on how competition law can address the 

anticompetitive practices and market failure in the electricity sector in Nigeria. The 

discussion centred on the analysis of two rules of market competition. This includes 

the SSR made under the EPSR Act of 2005 and that of the antitrust law under the 

FCCP Act of 2018. The two legislations are applicable in the sector and are aimed at 

taming market power, preventing concentration and oligopolistic markets, abuse of 

dominance, and market distortions that are against competition. The chapter found 

out that the SSR on market competition are inadequate to address market failure 

because of the monopoly design of the sector that translated into markets run by 

single DisCos in many regions of the country. The structure is the basis for the 

current business conducts and exploitative practices and abuses by the DisCos. It was 

noted that the lack of de-monopolization policy at the time of privatisation did not 

help in addressing private monopoly. Although a policy of that nature was infused 

into the SSR by the splitting of NEPA into smaller entities before their privatisation, 

no such policy was made post-privatisation. This made it impossible for market 

competition to thrive to lead to a positive outcome. It was further noted how an 

interventionist competition law is now in place to complement SSR. It was found out 

however that the impact of the recent antitrust law in preventing market failure and 

ensuring a competitive electricity market is too early to be judged.  Therefore, there 
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is the need for the strict and concurrent application of SSR and antitrust law and a 

state interventionist approach to solve the anticompetitive practices in the sector. 

 

It was also found out that the FCCP Act allow for concurrency even though its 

neoliberal design of granting supremacy to antitrust law over SSR may lead to 

conflict. However, the rule on resolving the conflict in the event of clash between the 

two suggests a positive outlook. The rules contain formal and institutional procedure 

for resolving conflict including referral to judicial adjudication and ministerial 

intervention in the public interest. The rules show that they are fashioned in line with 

the practice in advanced countries where there is always the expectation and the 

belief that conflict will always occur.
394

 The problem with the antitrust law in 

Nigeria however is that it requires approval from FCCPC before antitrust law is 

enforced by regulators. This suggests that the expertise of regulators was not put into 

consideration at the time of drafting the law. This is compounded by the lack of 

understanding the impact of the antitrust law by regulators. That notwithstanding, the 

different debates and arguments as to the continuance of SSR or its replacement with 

the coming of antitrust law in advance countries may serve as guidance for the 

application of the two and future amendment of the laws in Nigeria.   

 

The second assessment from the chapter is that it is too early to conclude the speed at 

which the antitrust law in Nigeria would improve competition in the sector because it 

is a recent law. The option of re-nationalisation is also not on the table currently 

because government and policy makers appear to support the continuance of the 

neoliberal policy and have not shown any sign or commitment of taking back the 

sector into public ownership. The response and opinions of other stakeholders that 

should have encourage debate and a policy shift on the issue especially academics 

experts, consumers, the industry and public interest groups is divided between those 

who still support the continuance of the neoliberal policies with some form of 

modification and those who nurse Keynesian ideology of renationalisation or more 

strong state intervention. There are equally those who seem disinterested because 

they have not averted their mind to the issue. However, consumers and public 

interest groups are voicing out their interest in favour of public ownership but they 
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lacked the strength to bring about any policy change on the issue unless if global 

trend and foreign pressure force a change of policy on the Nigerian government or a 

radically progressive government that favours renationalisation comes into office.  

Finally, the next chapter reveals the findings and conclusions of this research.  
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VIII. CONCLUSIONS, FINDINGS AND 

RECOMMENDATIONS 
 

8.1 The Thesis Overview and Findings 

 

The electricity sector has been shaped by political, economic, social and 

philosophical considerations over the years. The current policies of electricity 

regulation in many countries are heavily influenced by neoliberalism and its market-

oriented ideas (Lee and Zainab, 2018). Its proponents promised that when 

implemented, they would create efficiency, competition, low tariff, innovation and 

private sector funding for its financing (Newbery 1997; Bacon and Besant-Jones 

2002; Pollit 2004; Joskow 2006; Erdoglu 2011). 

As it replaced state ownership in most advanced countries, the neoliberal market-

oriented ideas were propagated as global norm and considered the best solution for 

the governance of the electricity sector (World Bank, 1993, Bacon, 1995, Hunt, 

2002). However, the mixed results and challenges from their implementation all over 

the world indicated that they have fail to successfully achieve their promises, 

assumptions and desired outcomes (Faruqui et al., 2001; Joskow, 2001; Waquar 

2010). This applies especially to developing countries like Nigeria where the 

economic, political and social systems are different from that of advanced countries  

Consequently, this research investigated the Nigerian electricity after the 

implementation of the neoliberal market-oriented reforms. It discovered that the 

sector is currently in crisis of governance. This is despite the promises made by those 

who introduced and implemented the policies in the sector. The root cause of the 

crisis was investigated with a view to make suggestions on how to solve them. The 

approach and style of the investigation was qualitative through the use of doctrinal, 

comparative and semi-structured experts’ interview methods. Hence, scholarly works 

and literatures on the ideas and theories behind the policies of electricity regulation 

were reviewed and an empirical assessment and analysis was done on how they are 

working in Nigeria.  
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The background and central focus of the thesis is to critique the theoretical 

conception of neoliberalism and its economic theory of free, unregulated and self-

competitive market and argue that those ideas as translated into policies have not 

improved the Nigerian electricity industry. The thesis argues for a different form of 

state regulation and intervention, under SSR and an interventionist antitrust law, to 

remedy its problematic applications and outcomes in Nigeria.  

 

In reflecting how the electricity sector is influenced by various economic theories 

and factors, the different phases of its regulation were examined. It was discovered 

that there were four different phases in electricity reforms (Bhattacharyya, 2011). As 

electricity sector began under private ownership in the first phase in the 1870s to 

1920s (Lee and Usman, 2015) it translated into the second phase with state 

ownership as a norm under the Keynesian policy in the 1940s to 1960s (Lee and 

Usman, 2018).  

 

The Keynesian theory influenced the policy of state intervention and was used until 

the 1970s/1980s as the basis for a nationalised sector. The analysis however revealed 

that Keynesian policy failed to improve or regulate the sector efficiently because of 

mismanagement, inefficiency, corruption, and decayed infrastructure, lack of 

finances and investment and debt crisis that affected many countries during this 

period. State ownership and regulation of the sector failed because it was operated as 

part of government departments and captured by government and interest of its 

officials. The lessons from this failure revealed the shortcomings of state model of 

ownership and regulation of the sector especially with regards to its efficient running 

in the public interest. The failure also revealed other key lessons on how regulation 

of the sector by public officials opened doors to corruption and conflict of interest. 

But Keynesian policy for the sector differed from the theory and was practiced in the 

wrong direction due to the dominance of the state.    

 

The thesis revealed that the Keynesian policy was replaced by neoliberalism and its 

market-oriented ideas in the 1980s. This falls within the third phase in electricity 

governance (Bhattacharyya, 2011). Hence, the economic theory of neoliberalism 

influenced the policy that governs the sector under the proposition and expectation 

that it would yield the best outcome. However, the discussions and results from the 



241 
 

empirical research showed and confirmed previous critiques of the theory that the 

application of neoliberal prescription in raw form was not possible and has to be 

modified using state and regulatory interventions under SSR and antitrust in this 

fourth phase of electricity regulation. These periods are classified by this thesis as 

regulation of the sector under neoliberalism. The arrangement therefore had to 

involve state intervention, regulation and antitrust enforcement in order to regulate 

market imperfections, ensure security of energy supply, and avoid the complete 

exposure and hand over of the sector to the iniquities of the private sector (Lee and 

Usman, 2018).  

 

The results and practice in this phase shows that the electricity sector is always prone 

to market failure which cannot be cured by free, unregulated and self-competitive 

market but by state regulation and intervention under neoliberalism which this thesis 

considered to have begun from the 1980s to 2000s  as further explained by Lee and 

Usman (2018). 

 

However, it was discovered that the practice of SSR and antitrust law in the sector 

still raises a number of challenging issues that could not be cured by neoliberalism. 

Oligopolistic markets in many countries, consumer issues, and slow growth of the 

sector in developing countries all question the viability and sustainability of the 

neoliberal system of electricity regulation. These states of affairs are issues this thesis 

interpreted as beyond neoliberalism. It is in that regard that scholars and policy 

makers are calling for solution either through renationalisation of the sector or a 

system of its democratic ownership (Cumbers, 2012; Labour Party, 2017). This 

period that began after the year 2000 coincided with pressure, debate and policy 

input on Sustainable Development Goals (SDGS) and global response on the role of 

the electricity sector in clean energy and climate change agenda (Lee and Usman, 

2018). This is an indication that a different form of state intervention and regulations 

are needed beyond neoliberalism.  
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Consequently, in assessing the impact of the policies in Nigeria under neoliberalism, 

the thesis highlighted the background to the initial monopoly structure of the sector 

under state ownership and the numerous inefficiencies it suffered before its eventual 

and final privatisation. The research showed that the sector was designed and 

structured according to the neoliberal practice of SSR and later an antitrust 

legislation in line with model templates imposed on Nigeria by the WB and IMF 

with the promise and assumption that this would solve its problems and make it 

competitive.  However, the imposition and outcome of the policies revealed that this 

has not translated into a competitive electricity market despite the promises made by 

those who championed the policies and those who implemented them.   

 

The investigation revealed that various factors are responsible for the lack of a 

competitive electricity market in Nigeria and the first point of blame is on 

neoliberalism itself. The research suggests and confirms the hypotheses that the basis 

for the failure is in the theoretical assumptions of the neoliberal theories and ideas 

themselves and the difficulty in implementing them in practice (see Chapter 1 item 

1.3 (a) and (b).  Hence, a new form of strategic government and regulatory 

intervention would have to be adopted as the solution to the problematic issues. This 

should include taking back into public ownership of some of the non-viable 

privatised entities, pursuing an aggressive and pragmatic renewable energy 

investment programme, and the strict enforcement of SSR and recent antitrust law by 

strong regulators as solution to the market failure in the sector. 

 

The call for these strategic forms of interventions, which are interpreted as going 

beyond neoliberalism, is in furtherance to the critique of neoliberal theory and its 

core ideology of free unregulated market and non-interventionist antitrust law 

principles and the practice of SSR and state intervention that have not addressed 

market failure. The thesis findings confirmed that a free unregulated electricity 

market, as theoretically assumed and argued by neoliberalism, is neither possible nor 

practicable. Even the less radical forms of neoliberalism like ordo-liberalism, which 

accepts more intervention as part of free social market system, could not successfully 

take care of market failure in the electricity sector beyond neoliberalism. This is due 

to the nature of the electricity sector. There will always be market failure and state 

intervention and regulation in different forms are always needed to cure that. The 
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empirical outcome on Nigeria shows that interventions in one form or another are in 

particular necessary to minimise market power, corruption, regulatory capture, and 

rent seeking business conducts of the private sector which have not adequately been 

addressed under neoliberalism.  

 

The research further argues and suggests that the neoliberal practice of electricity 

regulation in Nigeria would continue to be problematic unless government takes the 

above state interventionist measures to address them. In doing so, the thesis suggests 

that lessons should be drawn from the select experience and practices in advanced 

countries on how they design and operate their sector under SSR and antitrust law 

and their use of other forms of interventions.  

   

Accordingly, the thesis raised one main research and four hypotheses. The main 

research question has five sub-questions which are: 

 

1. Why has the Nigerian electricity sector failed to develop into a competitive 

market despite its privatisation for over a decade and how can it be 

improved? 

 

a. How has the neoliberal theory of regulation and antitrust law impacted the 

design of policies for the electricity sector, and what are the outcomes and 

shortcomings in practice in Nigeria? 

b. Are the neoliberal ideas of free market principles and antitrust law the 

solutions to the problems of electricity sector or are there other alternatives in 

practice? Are there problems that need to be addressed but cannot be 

explained within the neoliberal paradigm? And if so, what does it mean for 

it? 

c. What should be the role of the state under and beyond a neoliberal electricity 

sector, and to what extent has the practice of neoliberal free market principles 

and antitrust law devoid of state intervention impact its growth and 

development? 

d. What are the lessons to be learnt from in-depth case study and practice of 

electricity regulation under SSR and antitrust law in advance countries and 
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how effective would they be in addressing market failure when applied in 

Nigeria? 

e. How can the concurrent application and enforcement of SSR and antitrust law 

address market failure in the electricity sector under neoliberalism, and how 

can the conflict between the two be resolved to lead to the growth and 

development of a competitive electricity market in Nigeria? 

 

The above questions guided the research in answering the hypothesis which are 

answered across the chapters as follows: 

 

After the introduction and background to the study in Chapter 1, Chapter 2 explained 

the methodology and the research tools used in conducting and interpreting the thesis 

and the rationale for choosing them. The chapter analysed how each research 

question was answered by doctrinal, comparative and empirical and qualitative 

approach. The methodology chosen turned out to be the right approach because the 

doctrinal and comparative methods enabled the review of primary sources and 

secondary literatures on the theories of economic regulation, their assumptions and 

how they influenced electricity regulation. The theoretical information was matched 

with the empirical element to conduct in-depth investigation and analysis of the 

issues and research questions on Nigeria from the practical viewpoint, perceptions, 

and perspectives of experts working in the sector. The comparative approach also 

gives an understanding on how SSR and antitrust law policies work in pioneer 

countries like Britain and under EU law and the learning points from their practices. 

 

Chapter 3 was on literature review and the theoretical framework of the thesis. It 

reviewed the secondary sources of knowledge that explained electricity regulation 

and antitrust law. It formed the bedrock of the theories and concepts used in the 

analysis.  

 

The Keynesian theory was analysed to understand how it influenced electricity 

regulation under state ownership in the past in line with the theory contextualised by 

Keynes (1953) that intervention is necessary to correct market failure. The chapter 

assessed and found out that the theory evolved into a policy and was meant to 

regulate the crisis of capitalism through state intervention and public spending to 
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create full employment and industrialisation. Keynesian policy in practice was 

however over stretched in the electricity sector under nationalisation. The practice 

translated into regulating electricity sector under strong and complete state 

ownership leading to general inefficiencies like mismanagement, corruption and poor 

service delivery. The focus of state ownership and a nationalised electricity sector 

was tilted towards providing it as a social service and a public good for all citizens. 

This practice ignored the influence of politics and politicians on the sector and was 

used by left-wing governments as a mean of social welfare. The attendant 

consequences were over politicisation, conflict of interest, mismanagement, 

corruption and lack of investment. This shows that Keynesian policy was practiced in 

the wrong direction in variance with the theory which focus was on creating full 

employment and industrialisation. These were some of the reasons for its failure. 

However, it succeeded in expanding electricity infrastructure and its spread to remote 

arrears. It also supported industrialisation and economic growth. However, the failure 

of the policy in practice should not have been so if state ownership and intervention 

have been managed well in terms of prudence, adequate investment, and preventing 

over politicisation of its regulation and interference by public officials.   

 

 

The origin and ideological basis of neoliberalism was also examined and how it 

replaced Keynesian policy and its successes and shortcomings in that regard. It was 

found out that the theory originated from early works of Adam Smith and the 

economic thinking and philosophies of other free market economists like Pantaleoni, 

Gide in 1898, and later Alexander Rustow, William Ropke and Walter Lippmann in 

1930s. But clarity was given as to the difference between these early groups of 

neoliberals whose idea was that free market under state guidance can be allowed. 

However, the views of core neoliberal scholars who opposed state intervention like 

Hayek and Freidman was also explained and showed how they impacted the design 

of policies of neoliberal system of electricity regulation. 

  

The neoliberal system succeeded in dismantling the Keynesian policies for the sector 

and was able to succeed in opening up the market to private sector investment, 

innovation and introduction of new technology and independent system of regulation 

separate from bureaucratic government departments. What this meant for electricity 
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governance is that it is no longer seen as a public good that has to be provided by the 

state. It also displaced the dominant role exercised by the state in ownership and 

operation of electricity sector and intervention was restricted to independent agencies 

under neoliberalism.  

 

In reviewing the ideological basis of the neoliberal policies of electricity regulation, 

the ideas propagated by Hayek and Freidman were identified and explained and how 

they changed the way the sector is govern. This confirms the hypothesis that 

neoliberalism impacted and influenced the policies of electricity regulation. The 

chapter revealed how their ideas formed the basis for a non-interventionist antitrust 

law argument championed by members of the Mont Pelerin Society and the Chicago 

School like Mises, Stigler, Director and Popper. The transformation of these market-

oriented ideas and philosophies into model policies adopted by governments in 

western countries was disclosed. The findings revealed that they eroded and 

displaced the Keynesian practice of state ownership and intervention in the electricity 

sector. 

  

The analysis however reveals that the practice of electricity regulation under 

neoliberalism could not go in line with the expectations and assumptions of its 

radical form and theory of a free, unregulated and self-correcting market devoid of 

state intervention as conceptualised by Hayek (1944) and Friedman (1962). The 

evidence shows that markets could not self-regulate nor become competitive on their 

own. This confirms the hypotheses that adopting and implementing neoliberal 

policies of electricity regulation does not create competition or a perfect outcome in 

line with their theory. Therefore, market failures continue to arise and more rules 

have to be made to address them through state intervention and regulation. The 

option translated into putting in place a SSR and antitrust law to regulate the 

electricity sector. This is the dominant practice in pioneer countries like Britain 

whereby they had to create SSR and use antitrust law to regulate their electricity 

markets. The practice is neoliberal because it adopted most of the essentials elements 

of neoliberalism of free market system, independent regulation, competition and 

efficiency arguments and expectation that competition law would replace regulation 

in the future and be the only dominant feature of its governance.  
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The theoretical findings from Chapter 3 answered research question (a) (b) (c) and 

(d) and the hypothesis that the current policies of electricity regulation were heavily 

shaped and influenced by neoliberalism. Its assumptions and propositions became 

unrealistic and have limitations in practice. Therefore, it has to be practiced in 

modified form. In such practices, the experience in many countries indicate that 

institutions of governance had to be set up, regulators had to intervene and 

government policies were forced on the sector for various economic and public 

policy reasons.  

Additional findings were also revealed on the role played by the state under a 

neoliberal electricity sector. The neoliberal theoretical assumptions that state 

intervention is bad and therefore not needed could not work in practice. It was found 

out that however that state intervention through various forms is necessary not only 

in the fourth phase of electricity regulation (under neoliberalism) but beyond 

neoliberalism where the debate is on taking radical steps similar to Keynesian ideas 

and practice like renationalisation and democratic ownership as solution to market 

failure.   

The practice of electricity regulation under neoliberalism also revealed that its 

privatisation on the expectation that it can self-regulate and that competition will be 

the rule of the game in the long run did not extinguish or eliminate the need for SSR, 

institution and continuous state intervention in one form or another. It created the 

need for more rules and state institutions and re-regulation. This led to the rise of the 

regulatory state, more regulation, business friendly regulation and the proliferation of 

agencies of regulation as noted by Majone (1994) and Braithwaite (2009) 

respectively. Consequently, this created a strong space for the practice of SSR under 

an independent regulator and the use of antitrust to enforce a competitive outcome. 

This became the dominant practice under neoliberalism in both advanced countries 

and Nigeria. This practice is an affirmation that an unregulated and self-competitive 

electricity market was not possible. Intervention through regulation and antitrust law 

under a strong independent regulator were required to address market failure. 

Therefore, the findings revealed that there is broad consensus amongst scholars that 

the neoliberal theory of electricity regulation could not work in practice.  
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In addition, the investigation in both advanced and developing countries reveal that 

the neoliberal practices still continue to create problematic outcomes. This is because 

market failure is an intrinsic part of electricity regulation and would continue to exist 

in one form or another in contradiction with the assumptions and expectations of the 

theory.  This therefore continues to raise a number of issues and questions within the 

practice of electricity regulation under neoliberalism. This leaves us with the 

discussion and option on how to regulate the sector beyond these neoliberal settings.  

This assessment is necessary in view of the evidence from the practices of SSR and 

antitrust law in advanced and developing countries where complex problems and 

challenges continue to exist which could not be addressed by pro-market practices of 

neoliberalism.  In Britain for instance, market failure currently exist from 

uncompetitive and oligopolistic markets. There is also high electricity tariff and 

consumer issues in a sector run by few dominant energy firms. This continues to 

create the need for new forms of state and regulatory intervention to solve the 

problems and in doing so more rules have to be made in this form of regulatory state 

as noted by Vogel (1998).   

However, despite the above, a review of some of the practices within neoliberal 

system of electricity regulation in advanced countries in their use of SSR and 

antitrust law contain rich lessons for countries in need of reform. These practices 

have not been incorporated into Nigeria’s system of electricity regulation despite the 

fact that they fall within and under neoliberalism.  It was discovered that advanced 

countries like Britain have years of experience practicing with independent 

electricity regulators. In doing so, their regulators serve two purposes which are in 

line with public and private interest theory of regulation. Although this model is the 

preferred option under the neoliberal logic and practice, it still serves as a proxy for 

public interest protection as conceptualised by Pigou (1932). It is however more in 

line with neoliberal arguments and practice of avoiding regulatory capture. 

Neoliberal theory in its initial conception prefers no regulation at all because of the 

fear of government and industry capture as argued by scholars like Stigler (1971) and 

Posner (1974). But the usual neoliberal practice in advanced countries is to set up 

regulators with the expectation that they would avoid capture and interference and 

serve as proxies for competition. The weakness in the practices of independent 

regulation, however, is that regulators still ended up becoming captured. The 
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limitation of Stigler’s capture theory, which I also disagree with in line with the 

arguments of other scholars like Reiss (2012 is that capture can be beneficial to the 

regulator, the industry and the public. Therefore when properly designed, 

collaboration can complement and improve the regulatory process as seen in the 

practice by the Office of Gas and Electricity Market (Ofgem) in Britain. It was found 

out that Ofgem engages in consultation and collaboration with the industry and the 

public in making rules or decision in line with the better regulation practice to 

minimise capture.  

 

Other key learning issues discovered in the operations of Ofgem disclosed how it 

avoids government capture in practice. The evidence shows that industry capture is 

present in Britain but there was evidence to show that government capture is not 

apparent due to the resistance by the regulator to agree to price caps without 

government legislations authorising it to do so. This shows political interference and 

government capture is not obvious and Ofgem can stand up to resist it. This also 

shows that institutions of governance are relatively strong and can demonstrate their 

independence when they face political interference. Ofgem operate with some level 

of independence in terms of staffing and funding.  

 

Additional lessons and findings revealed by the Chapter include the use of regulatory 

intervention and legislation in Britain to separate the distribution market from supply 

which reduces market concentration and the ability of consumers to switch to 

alternative suppliers. Even though in practice the British energy market suffers from 

oligopoly and switching options are not easy, and there is a limit to country 

comparison in this respect, because in Nigeria the Disco is both a wire business and a 

supply business, the market separation between distribution and supply is something 

worth emulating in Nigeria.  In Britain, the market is designed by law and policy in 

such way that distribution is separate from supply. In Nigeria, the DisCos are both 

wire business and supply business. Hence, there is a   single dominant distribution 

company model operating dual functions.  This market design in Nigeria has 

encouraged market abuse by the DisCos and hence it needs to be modified through 

laws and policies in line with that of Britain to give consumers the freedom to choose 

their suppliers. The practice in Britain also disclosed the presence of strong voice for 

consumers and consumer watch groups and non-governmental organisation (NGOS) 
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who perform public interest function in checkmating the excesses of regulators and 

private electricity companies and revealing their shortcomings. The strong and active 

voice of public interest and consumer protection groups is lacking in Nigeria. 

  

The chapter also revealed how advanced countries use state interventionist measures 

under SSR under neoliberalism via legislations, policies and market modification to 

correct market failure. It discovered and analysed the different interventions and 

market modification in Britain in the design, structure, operation and regulatory and 

institutional frameworks to improve their sector. It shows how investments and 

government support measures are made to boost renewable energy market to cushion 

the effect of neoliberalism in practice and to grow infant industries and fulfil public 

policy commitments in line with climate change obligations and green energy 

initiatives. The use of push and pull factors, incentives and disincentives like carbon 

or fossil fuel tax, Feed-in-Tariffs (FITs), Contract for Difference (Cfd), Renewables 

Obligations and certificates (ROs) were disclosed and how fiscal legislations put 

pressure on the private sector to invest in the renewables market. These practices are 

a mixture of Keynesian ideas and were aimed at implementing and achieving public 

policy goals under neoliberal system. Left to neoliberalism in its radical form, these 

are unnecessary because markets should create things on their own without the need 

for state intervention.  

 

The Chapter further evaluated the practice of using an interventionist antitrust law to 

checkmate, prevent and sanction anticompetitive conducts in advanced countries 

such as in Britain and under the EU regime. The focus however was on an 

interventionist enforcement of antitrust law in the electricity sector under 

neoliberalism in those jurisdictions. It was revealed that SSR and antitrust law are 

enforced concurrently but in doing so they regularly clash and conflict with each 

other.  But rules exist to resolve such conflict. It was found out that the UK practice 

of concurrency was under the consultative model called the Concurrency Working 

Party (CWP) where all sector regulators meet to discuss and assign responsibility for 

competition enforcement. This practice ensures that conflict is avoided. The practice 

is at variance with the consultative and referral model designed under the recent 

antitrust law in Nigeria which can be prone to conflict. The adoption of the CWP 

practiced in Britain shows that the technical knowledge and expertise of electricity 
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regulators is respected and confirms that SSR is here to stay and may not be changed 

with antitrust law soon. The CWP practice revealed that it does not support the 

current on-going debate on the supremacy and regime change between SSR and 

antitrust law in regulated markets as discussed in literatures.  

 

Lastly, it was noted that despite its own unique challenges, the British experience and 

discussions provide rich information on the debate over the current and future state 

of electricity regulation beyond neoliberalism. The on-going debate by scholars, 

politicians and policy makers on how to solve market failure in the electricity sector 

beyond neoliberalism should guide Nigerian policy makers how they should reform 

their sector. The debate in Britain disclosed that the Conservative government still 

view pro-market approach and the use of state interventionist measures and 

regulation under SSR as solution to the current market failure in the sector beyond 

neoliberalism. This involved enacting legislation to address price hikes. This 

revealed that their strategy only provides short-term solution, but can temporary halt 

consumer price exploitation. This approach differs from how the Labour Party views 

the solution of the sector beyond neoliberalism. This is because the Party’s strategy is 

to renationalise the sector and take it back into public ownership and control under a 

democratic system of ownership. The limitation of Labour’s plan however is limited 

since they are not in government and the details they provide are not clear in view of 

past experiences with nationalisation of the sector. However, the strategy of using 

climate change and green energy initiatives to massively invest in solar panels across 

homes in Britain, which fall within the Green Deal Initiative, should be of interest to 

Nigerian policy makers as highlighted as part of the recommendations of this thesis.  

 

The theoretical and practical conclusions and findings from Chapter 3 answered 

research question 1 (d) and (e) and suggest that that are practical lessons to learn 

from the experiences of advanced countries. But in doing so, Nigeria should look 

inward and take into consideration its unique social, economic and political 

circumstances before the legal transplantation of such policies. This argument is in 

furtherance to the critique of the ideas that support the textbook model used in 

Nigeria as advised by WB and IMF. The thesis argues, in line with previous 

literatures that criticised copying of standard templates by developing countries 

(Beato and Lafffont, 2002; Jamasb, 2006; Estache and Wren-Lewis, 2009). It was on 
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that basis that such policies are not working optimally in Nigeria due to our unique 

circumstances like prevalence of corruption, weak institutions, regulatory capture 

and insecurity brought about by historical model of energy governance in the oil and 

gas industry.   

 

Chapter 4 presented the background to the market structure of the Nigerian 

electricity sector under a policy of nationalisation and now privatisation. A brief 

account was given, through a review of secondary sources of literature, on the 

developmental stages of the sector under nationalisation and its current realities 

under neoliberalism. The chapter found out that the quest for industrialisation and the 

need to provide electricity as a social service were some of the factors that 

necessitated putting the sector under public ownership in the past. However, the 

sector performed poorly due to lack of investment, corruption, mismanagement and 

inefficiencies and had to be privatised in line with the global neoliberal reforms. 

These results confirm the research hypothesis which argues that the implementation 

of neoliberal policies in the Nigerian electricity sector led to many of its current 

problematic outcomes. 

 

But the same problems under nationalisation are still being experienced today under 

neoliberalism. The findings from this chapter came from empirical data gathered 

through qualitative semi-structured interviews with experts in the sector. The results 

from the empirical data corroborated secondary sources of literatures, and reveal new 

information, that privatisation created room for corruption and take-over of national 

assets by few elites. It was revealed that former top public officials use suspected 

public funds stolen from government to buy assets in most of the electricity 

companies in the sector. The companies they set up lacked the technical and financial 

resources to run the sector. The findings also revealed that some of state 

interventionist measures and ideas infused in the contractual agreements between 

government and the private sector at the time of privatisation are being abused. For 

instance, the ATC & C model which was aimed at subsidising the cost of electricity 

by taxing the rich to pay the electricity consumption of poor consumers is misused 

through estimated and exploitative billing practice. The model which was meant to 

attract investment and guarantee tariff and electricity payment for the private sector 
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through loss reduction and data capturing of consumers has failed due to its abuse by 

the DisCos.  

 

While also relying from the results of the interviews, it was discovered that the   

generation market was poorly designed to operate substantially on gas rather than 

multiple sources of fuels like renewables which are in abundance all over Nigeria. 

The gas stability is challenged by insecurity and vandalism of generating entities and 

infrastructure by militants in the Niger Delta region where these entities are located. 

It was revealed that the root of the insecurity was due to past experiences and 

frustration with the way energy companies operate in the course of exploiting oil and 

gas in the region and the environmental harm done to the communities. The financial 

intervention through the bulk purchasing entity (NBET) could also not adequately 

address the financial challenges of the sector because the system ended up being 

abused by the DisCos who underpay electricity supplied to them and at times engage 

in false accounting and under declaration to show poor collection as pretence to 

avoid full invoice payment. This is in addition to the market design and structure that 

created a monopoly at the DisCo level. There was also no separation between 

distribution and supply thereby giving the DisCos the impetus to engage in 

anticompetitive conduct.  The conclusion and findings from this reveals and confirms 

the hypothesis that Nigeria’s interventions are not adequately solving the market 

failure.   

 

Chapters 5 and 6 evaluated and revealed issues emanating from the neoliberal 

practice of electricity regulation in Nigeria under post-privatisation which emanated 

after the implementation of the neoliberal policies. The findings from the chapters 

were informed by the empirical data gained from expert interviews. The outcomes 

revealed that the sector is not competitive as expected and assumed by the 

implementers of the neoliberal policies. This confirms the hypothesis that adopting 

and implementing neoliberal policies of electricity regulation do not create 

competition or a perfect outcome in line with the assumption of the theory.  
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The empirical data from the interviews also revealed that corruption is one of the 

factors that still impedes the growth and competition of the sector. Public officials 

continue to engage in corruption under the pretext of financial intervention, but the 

reality is that the funds are diverted to personal use. Past well-known officials and 

public figures including former presidents were alleged to have diverted huge sums 

of money meant for the sector. Staffs of government ministries and NERC were 

found wanting for fraud, contract inflation and diversion of funds meant for the 

sector. The private sector was also found to be engaging in corruption and corrupt 

practices in false accounting and expenses to avoid payment of statutory obligations. 

This reveals that the neoliberal assumption that privatisation would prevent 

corruption did not work in Nigeria. The problem is also compounded by weak 

anticorruption bodies that are unable to prosecute and deter corrupt activities in the 

sector.  

 

The above findings were at variance with the promises made by the neoliberal 

theories and the proponents of its policies who argued and expect huge differences 

when they are implemented (Hayek, 1944; Friedman, 1962; Murray, 1998; Bacon 

and Besant-Jones, 2002; Joskow, 2002, Newbery, 2002; Oke, 2013; Ladan, 2014). 

The findings also disclosed that the independent regulator in Nigeria suffers from 

executive, legislative and industry capture. The executive has interfered in the 

functions of NERC to order tariff increase reversal and removal of its staff. The 

Minister for Power also interfered through directives to NERC, market players and 

the consumers. The problem with the model and practice of independent regulation 

in the sector is that it does not reflect that of the telecoms industry where there is a 

case law categorically preventing interference. In the case of industry capture, the 

findings revealed that it comes mostly from the DisCos who engage in 

anticompetitive conducts, consumer exploitation and the use of instrument of 

litigation to thwart public interest regulation in the sector. They also violate and do 

not adhere to consumer protection rules and guidelines. They engage in market 

distortions, indiscriminate estimated billing system, illegal disconnection and other 

glaring anticompetitive practices. The evidence shows that NERC is unable to 

address these infractions and that was interpreted as industry capture. These findings 

confirm the hypothesis that neoliberal practice of independent regulation in the 

electricity sector cannot prevent or reduce regulatory capture. 
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The empirical data also shows that the private sector is not investing in the 

renewables market because of its capital cost and slow profit expectation and the 

policies on ground do not pressure them into doing so since no fiscal legislation 

exists to force them and the various policy incentives like Feed-in-Tariff (FIFs) and 

off grid incentives are weak and not mandatory. The chapters concluded that the SSR 

and rules on market interventions are unable to address many of the anticompetitive 

practices and therefore the new antitrust legislation was assessed to determine 

whether it can remedy the situation.    

 

Chapter 7, while also relying on information from the semi-structured interviews, 

identified and revealed how competition law can address the anticompetitive 

conducts and market failure in the sector. It found out that the issues to be address by 

antitrust law include monopoly structure, barriers to entry, consumer exploitation and 

pricing behaviours of the DisCos. It assessed the neoliberal SSR rules on market 

competition pre and post-privatisation and determined that they are inadequate. It 

noted that no de-monopolisation policies were made during privatisation to prevent 

private monopoly in the sector. It discovered that an interventionist antitrust 

currently operates in Nigeria and can complement the SSR and rules on market 

competition beyond neoliberalism. The interventionist approach of the antitrust 

seems to be strong on paper because the FCCPC is enabled with huge powers to 

intervene to enforce competition law. But it remains to be seen how that can be 

applied in practice in the future and the ideological leaning of its personnel.   

 

However, the model antitrust law in Nigeria is prone to conflict with SSR when 

applied in the electricity sector. The tariff setting by NERC and the monopoly design 

of the distribution market is an area that conflicts with the new antitrust law and 

exemption would have to be obtained for their continuance. The antitrust law gives 

supremacy to competition authorities in antitrust enforcement and the interviews 

with electricity regulators reveal that they do not understand its implication even 

though they possessed more expertise and knowledge than competition authorities. 

Rules to address conflict are in place but the requirement for periodic seeking of 

prior consent, exemptions and approvals from the competition authority under the 

referral model is cumbersome and time consuming and did not recognise the 
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expertise of electricity regulators. This shows lack of adequate consultation with 

sectoral regulators at the time of making the law. There is no evidence currently to 

show that the antitrust commission has given exemption to some of the practices in 

the electricity sector. This means that in the meantime those anticompetitive 

practices may continue unabated and electricity regulators do not have the power to 

enforce antitrust law based on the existing antitrust model unless they get that 

approval. It is in that regard that the British system under the CWP is suggested as an 

amendment to the antitrust law in Nigeria in the future in order to take of this issue.  

 

The conclusion and findings from this chapter is that the solutions to the current 

anticompetitive practices in the sector under neoliberalism is the strict and 

concurrent application and enforcement of the SSR and antitrust law by a strong 

regulator to prevent and limit the market power and the private monopoly practices 

of the electricity companies. The chapter predicts however the possibility of the 

entire sector or part of it becoming re-nationalised in the future in view of the current 

discussion on electricity regulation and democratic ownership of electricity sector in 

advanced countries beyond neoliberalism which is gaining interest and momentum. 

Such policy may get acceptance and force a policy change on the current or future 

governments in Nigeria.  The thesis however makes recommendations that within the 

current practice of neoliberal electricity regulation in Nigeria a temporary price cap 

need to be adopted as solution in addition to using both SSR and antitrust law to 

address market failure as they arise. It is recommended also that some of the non-

viable entities need to be renationalised while at the same time government should 

commit to massive investment in green energy to boost capacity and democratic 

ownership of the sector as solution to market failure. Beyond neoliberalism, other 

recommendations are made at the end of this chapter.   

 

The theoretical and practical findings from Chapters 4, 5, 6 and 7 answered the main 

research question and hypotheses on the many reasons why the sector is not 

competitive which include corruption, regulatory capture, weak institutions of 

governance, market abuses and distortions, fraud practices and exploitation by the 

private sector electricity companies. The market rules on competition under the SSR 

have been unable to address these issues and the new antitrust law is recent. The 
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FCCPC is yet to give clarity on how exemptions should work in practice especially 

for electricity regulators.  

 

8.2 Limitations and Boundaries of the Thesis and Room for Future Research   

 

It is noted that despite the efforts of this research to holistically examine all the 

problematic issues in the Nigerian electricity sector limitations still exists. A study on 

the electricity sector is wide and complex and can be approached from legal, 

political, economic, social and technical perspectives. Hence, boundaries exist on the 

extent to what can be studied or analysed. The focus has to be limited to the study 

and analysis of the sector under SSR and antitrust law in Nigeria and lessons to learn 

from the practice and experience of Britain and under EU law. This is in view of 

Britain’s pioneer status as a country that applies both in its electricity sector and the 

commonality of legal system between the two countries and the advanced discussion 

on SSR and antitrust law in EU. The study did not widen its scope to include 

comparison and experiences of the electricity sectors of other countries due to space 

constraints and thesis word limitation.   

In addition, the study was carried out based on qualitative methods including semi-

structured interviews drawing on the knowledge and expertise of skilled stakeholders 

and consumers in the sector. The sampling method used was restricted to those who 

possessed the information needed for the study. Hence, random sampling or 

quantitative methodology or econometric aspects of regulation or competition were 

not used because the focus was on quality and not quantity. Future research can 

widen and enlarge this sample by conducting a quantitative study. The research was 

also unable to access some of the electricity contractual documents and agreements 

between the Nigerian government and the private sector as the interview participants 

who have access and custody of them declined and refused to provide same citing 

confidentiality reasons. Further research in the future may therefore access these 

documents, when they become available, and conduct doctrinal or empirical study on 

their impact on the sector. The contractual agreements from the viewpoint of 

electricity contracting and the judicial approach to them and their sanctity and overall 

impact on public interest is another area that can be explored by further research.  
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8.3  Contribution of the Thesis to Knowledge and Scholarship   

 

This thesis notes that the literature on neoliberal electricity regulation is large and 

complex but can be approached from different fields and areas of human endeavours. 

However, it contributes to scholarship both practically and in principle in the 

following ways: 

It contributes to the conversation and debates on the critique of neoliberalism by 

bringing together its main ideas and philosophies from the fields of economics, 

politics and law under one roof and examining them further on how they apply in the 

practice of electricity regulation. It therefore contributes to the continuous critique 

and scholarly debates on the distinction between neoliberalism in theory and how it 

works in practice. The thesis also re-emphasized and highlighted the need to continue 

to question some of the founding economic philosophies and ideas of neoliberalism 

and how problematic they can be when implemented in the electricity sector which is 

a special case that requires state regulation and intervention under and beyond 

neoliberalism. Therefore, the thesis contributes by expanding that discussion to argue 

that the core idea of neoliberalism as expounded in theory is difficult to be translated 

into practice in the electricity sector and where that is attempted it leads to 

problematic outcomes. The thesis proves and supports this proposition by 

demonstrating through qualitative and in-depth study of the issues from interviews 

with experts working in the sector.  

The thesis also contributes to knowledge in terms of principle by discussing issues 

and filling the gaps on the academic literature and scholarly debates on the ideas on 

how to solve the problems of electricity sector beyond neoliberalism. It identified the 

gaps in the literature in this respect, on the significant problems of the theory and 

practice of electricity regulation under neoliberalism, and goes beyond the existing 

literature to discuss and suggest alternative solutions to the electricity market 

imperfections which neoliberalism has created and could not address. 

The thesis also contributes on the normative and practical discussions on electricity 

regulation under antitrust regimes in Nigeria in and beyond neoliberalism. It found 

out that most literatures on electricity regulation on Nigeria are approached from the 

sciences, economics, law and other disciplines, but to the best of my knowledge, 

none was on neoliberal theory and its outcome in practice under an antitrust regime.  



259 
 

The thesis also contribute to knowledge in terms of principles on the current 

normative discussion and debates on the competing roles between SSR and antitrust 

law in electricity regulation and the question on which one should disappear or be 

changed under neoliberalism. The study expands the discussion by demonstrating 

through empirical evidence, based on the outcomes of the in-depth qualitative study 

on Nigeria, that SSR is here to stay in view of the need for expertise and knowledge 

of regulators who are in a better position to enforce antitrust law in the electricity 

sector and therefore should not be completely abandoned for antitrust legislation. 

These views were confirmed from the analysis of expert evidence and from the 

practical realities revealed by the thesis. In this regard, the thesis also identified some 

particular problems for developing countries with their much weaker institutions 

compared to the developed countries where these approaches have been developed. 

 

The final significant contribution of the thesis to knowledge and research is on the 

role of antitrust law in the Nigerian electricity sector. The study differs from previous 

studies with its unique analysis and discussion on the recent antitrust law enacted in 

Nigeria in 2018.  Empirical evidence was used to evaluate how the antitrust law will 

work hand in hand with SSR. The research is therefore the first attempt to conduct 

in-depth study of the outcomes of implementation of both the SSR and antitrust law 

under a neoliberal electricity sector in Nigeria. Previous studies did not have the 

opportunity to examine the antitrust law of 2018 and its concurrent application with 

SSR and how conflict can be resolved between them. It therefore seeks to fill the gap 

on the details of how these two systems work in Nigeria and what can be done to 

improve the sector. 

8.4   Recommendations and Policy Implications of the Research   

 

The outcomes and findings from this thesis stand to benefit all stakeholders in the 

electricity sector both in Nigeria and abroad. The Nigerian government, electricity 

regulators, anticorruption agencies, policy makers, academic scholars, private sector, 

consumer groups, donor agencies and international lending institutions and investors 

would benefit from its findings and recommendations. Therefore, the following 

recommendations are made: 
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a. Recommendations  
 

The sector can be improved when strong interventionists’ measures and approaches 

are taken to solve many of the problematic outcomes of the neoliberal policies.  The 

areas that require state intervention are: 

1. DisCo Market: this is the most problematic area in the sector. DisCos are the 

most visible entities that interface with consumers and it is the market that is 

prone to abuses and market distortion as found out by the thesis. The solution 

therefore is to separate distribution from supply to remedy some of the 

infractions. The supply market should be open and licensed to new entrants to 

attract investment. The current DisCos should be restricted to bulk 

distribution. This would break the monopoly of the current 11 DisCos and 

their anticompetitive conducts.  

2. The government needs to intervene to renationalise some of the non-viable 

and poor performing DisCos. The government should decide to choose the 

option of either running them on its own or operating them under a PPP 

arrangement with well-known international energy companies like General 

Electric (GE), but not local companies. 

3. The independence of NERC should be maintained and strengthened through a 

clear interpretation by the court or amendment to the existing provision under 

the EPSR Act 2005 that gives power to the Minister for Power to intervene 

on the basis of policy directives. NERC should be adequately funded from the 

consolidated revenue account of the Federal Government of Nigeria. 

Alternatively, funds should be set up annually and warehoused with the 

Central Bank of Nigeria (CBN) to be drawn by NERC on submission of audit 

report. This can prevent funding and legislative capture. The reality is that the 

funding of NERC has to continue to come from government sources because 

industry funding is not sustainable. Revolving door rules and policy should 

be made for other category of staff in NERC to prevent bias and conflict of 

interest in the long and short run.   

4. NERC’s policies on sanctions and infractions are weak and should be 

strengthened through hard law legislation to tackle consumer exploitation and 

improving the quality of service by the market players.   
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5. A legislation on tariff should be enacted to regulate tariff settings, price caps 

and estimated billing system. It should state the modality of charging and 

addressing tariffs increase and to prevent the indiscriminate and unlawful 

exploitation.  

6. A legislation should be enacted to make it mandatory for the government and 

the private sector to invest in renewables. The current policy documents on 

renewables should be modified to capture some market-based ideas on 

trading and certification similar to that in Britain.  

7. The Nigerian government should consider the current on-going debate and 

strategy by the Labour Party in Britain on green industrial revolution through 

the use of climate change ideas to boost renewable electricity generation 

capacity. The thesis noted that there is similar policy currently in operation in 

Nigeria where solar panels are constructed across major markets and schools 

in Nigeria. But the reality is that such projects are not large enough to boost 

renewable energy. Therefore, government should come up with renewable 

energy districts in the six geopolitical zones of the country and invest 

massively by providing solar panels as a means of generating energy in off 

grid locations.  

8. The Federal government of Nigeria should allow decentralised energy 

governance in which both states and local governments can invest and 

operate electricity undertakings. 

9. Government should enact a legislation allowing democratic ownership of the 

electricity system in Nigeria. However, antitrust law would still have to apply 

to regulate competition as such systems would have to compete with other 

companies.    This is to enable the boosting of generation capacity. Groups, 

communities, cooperatives and individuals should be allowed to generate 

electricity above 1MW. The present centralised electricity system and model 

of governance does not help in this because they cannot go above 1MW.
395

 

 

 

 

                                                           
395

 There exists currently the NERC Minigrid Regulation 2016 that allows electricity to be generated 

off-grid and sold by small producers below 1MW but does not allow above that. That Regulation 

needs to be amended to allow democratic ownership. See the views of Adhekpukoli (2018).  
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b. Proposed Legislative Enactments 
 

New legislations need to be enacted to improve the sector. The proposed legislations 

are: 

1. The Nigerian Renewable Energy Development Commission Act 
 

It is recommended that an independent regulatory body on renewable energy 

development and governance should be set up similar to NERC. The body should be 

wholly responsible for regulating renewable energy use and deployment in Nigeria. 

All the laws, legislations, policies and institutions on renewable energy scattered 

around should be coalesced in one place and managed by this proposed commission.    

2. The Nigerian Electricity Price Cap Regulation Act 

 

This research noted that electricity prices are determined by regulation even though 

the industry is complaining of low tariff regime and are eager for a tariff increase. 

There is the possibility that a government that is sympathetic to the private sector 

may allow price increase in the future which would be hard on consumers and 

compound the exploitation practices. Therefore, a regulation on price cap is 

recommended to be reviewed on yearly basis to prevent arbitrary tariff increase that 

would not be in the interest of consumers. 

3. The Estimated Billing Prohibition Act 
 

The thesis noted that private electricity companies abuse the estimated billing 

system. Therefore, this thesis recommended the enactment of the Estimated Billing 

Prohibition Act which should regulate such practice including its criminalization 

especially in view of how it is being used to exploit consumers by the electricity 

companies. 

4. The Nigerian Monopolies Control Act  
 

This thesis also recommends the enactment of the Monopolies Control Act in Nigeria 

which would regulate and control private monopolies in the electricity sector. The 

legislation should capture de-monopolization policies that regulate monopolies as 

expected of countries that transited from state monopolies to market based system. It 

is the contention of this thesis that the current rules on de-monopolisation infused 
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into the SSR and antitrust law might not adequately address the structural private 

monopolies not only in the electricity sector but the entire Nigerian market economy. 

Hence, the proposed legislation would go a long way in regulating and controlling 

private monopolies.  

C. Proposed Amendments to Existing Legislations 
 

There is the need to amend current and existing legislations on electricity governance 

which include the followings: 

1. Electric Power Sector Reform Act of 2005 

 

The EPSRA Act needs to be amended. It is noted that from the title of the legislation 

that it was intended to serve as a reform law and the issues under post-privatisation 

show that is outdated. The research noted that there is currently a proposed bill 

amending the EPSR Act before the Nigerian National Assembly but could not be 

passed before the end of the legislative term of the last parliament. However, it was 

difficult accessing that bill to know its contents. But there are key issues that are 

suggested here for the amendment of the law which include energy theft, market 

competition, decentralised energy governance and modifying the powers of the 

Minister for Power under section 33 (1) to intervene in the functions of NERC by 

issuing policy directives. Section 36 (1) on revolving door policy should be amended 

to incorporate other category of NERC staff.  

8.5     Concluding Remarks and Final Thoughts and Statements 

 

The thesis has attempted to show that neoliberalism is not the solution to the 

problems of an electricity sector. State regulation and intervention are a must under 

and beyond neoliberalism. As argued in the thesis, the private sector can be good 

partners in improving the electricity sector under and beyond neoliberalism but the 

way Nigeria is doing it by relying solely on them to provide electricity to its teeming 

population will not yield positive results as expected due to their rent seeking 

motives and quest for profit. This is compounded by our unique peculiarities and 

challenges in the country like corruption and weak institutions of governance. The 

government has to look inward and assess the viability of its current policy that 

delegated the operation of the sector to the private sector. It is unrealistic to expect 
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the private sector to improve it in the short or long run. Government has to take 

responsibility and use every mechanism that is legally and lawfully possible to 

improve the situation. This path may not be likely taken by the current government. 

But feelers from the results of this research shows that consumers and public interest 

groups are impatient with the lacklustre interest of the government in embarking on 

this initiative and pressure may force its hands to do so in the near future.   

 

This is most especially because the sector is the backbone of the society that support 

the lives and well-being of its people and the economic and industrial development 

of the country. The current government nurses an ambition for industrialisation and 

infrastructure development in the country and may change its policy stance. Hence, 

this can be the solution to the sector beyond neoliberalism especially where the 

government commits massive investment in renewable energy, create green energy 

districts all over the country and give its full support similar to the one it gives to the 

petroleum industry. It has to allow state and local governments and communities to 

own and operate electricity undertakings under the principles of democratic 

ownership. It has to take back some of the privatised entities into public ownership 

and run them on its own or at best under PPP arrangement with reputable 

international energy companies, not local ones, and use that to test and pursue an 

aggressive policy on green energy. I believe if these options are used the sector can 

be improved. However, it is predictable that if these issues are not resolved or given 

consideration now by the current government then the arrangement in the sector may 

not last long when a pragmatic and peoples’ oriented government comes into power 

and may use the opportunity to fully nationalised the entire sector in view of the 

frustration with the existing situation. This option is not the preferred one for now, 

but worst case scenario, it opens the possibility of adopting this radical solution in 

Nigeria beyond neoliberalism  
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Appendix III 

INTERVIEW QUESTIONS GUIDELINES FOR POLICY MAKERS 

Category: Staff with Ministry for Power, Rural Electrification Agency (REA), 

Rural Electrification Fund (REF), etc 

1. Interviewee Details 

a. Name of Interviewee: substituted with code 

b. Place of work, Rank and Position: Anonymised  

c. Job Functions: Anonymised 

2. What was the main goal and motivation for Nigeria to privatise its electricity 

sector? 

3. Did any international and/or regional institutions influence Nigeria’s 

privatisation decision or provide guidance? And if so, how? Which ones 

amongst them can you mentioned? Whom did they influence in accepting the 

model of privatisation? What methods did the international institutions use? 

Was their influence or demand in line with what decision and policy makers 

in Nigeria wanted? Was there any opposition or resistance for this influence 

or adoption of these policies in Nigeria? Who are the opposers and why the 

opposition? Did the international institutions influence or change the goals of 

privatisation or any of the policy settings? 

4. What role and influence did the World Bank and IMF play in that regard? 

Assuming there was no influence; one would assume that they advocated the 

policies in line with their lending for the financing of energy sectors?     

5. Tell me more about the kind of assistance given to Nigeria by the IMF and 

World Bank regarding the templates or model of privatisation it should 

adopt? How did they actively push for the privatisation and the adoption of 

standard models? What kind of assistance in staff of funding, technical, staff 

and knowledge or experience did they assist Nigeria with?   And were there 

any conditions attached to the assistance to ensure compliance and if so, what 

are the conditions? What are your views and concerns regarding the level of 

assistance given by them and did Nigeria have reservations on some of the 

contents of policies they suggested? If so, which actors expressed 

reservations or concerns? 
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6. What is your opinion on the success of introducing privatisation in Nigeria as 

a new form of electricity governance compared to nationalisation under the 

National Electric Power Authority (NEPA)? Can you say the privatisation is 

successful? In what way can you say it has been successful? But what could 

you say to other people who consider it as unsuccessful and a failure? Do you 

see the critics as having strong evidence in their claims? How would you 

explain the current problems identified in the sector by those critics who 

blame it on privatisation?    

7. How do you think the main actors evaluate privatisation? Did the main actors 

have a shared understanding and perceptions about the privatisation? Who do 

you see as the main actors and how important or less are they to the 

privatisation?  If yes? Is there any official evaluation of    the privatisation of 

the electricity sector? If so, what are the findings? 

8. In designing the legal and policy framework for the electricity privatisation 

what were the issues that were considered by governments to reflect the 

Nigerian situation? Do you think there were issues that you realised were not 

considered after the introduction of privatisation policies? If so, what are 

those issues?  

9. Can you shade more light by explaining how the Nigerian consumers are 

benefiting from the privatisation reforms compared to the previous situations 

under nationalised NEPA? What do you think are the issues currently 

affecting the full realisation of government’s policies in the sector? Can you 

say privatisation is the best for the Nigerian electricity industry or there is an 

option that is better?   

10. What was the reason for adopting an independent regulator for the industry? 

Can you say the regulator is independent? What are the evidence in that 

regard? There are some people who say that the regulator is not really 

independent of government control and direction. What do you say to them? 

Do you think the regulator is acting in industry interest?    What do you say to 

people that say the regulator is too much influenced by the government and 

the industry?   

11. What is your view on the demand for tariff increase by the industry? Is it 

justified? Are the rules on this followed and how clear are they? Is there 

evidence that justify the increase?  What is your assessment of the rules 
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against influencing regulatory decisions? What are these rules? How are they 

made? Are they strong and effective? Are they always followed and 

observed?   

12. What role do you think the independence of the regulator plays in ensuring 

the development of the industry independent of government intervention in 

the market? 

13. Government recently enacted a competition law for the industry. Why was 

this law adopted? What were the goals? What is your opinion on the 

competition legislation as it affects the industry? How can that legislation 

ensure the development of competition in the electricity sector? 

14. How do you think competition law would operate hand in hand with sector 

specific regulation? Has government considered and envisaged a clash 

between competition law and sector specific regulation in the electricity 

market? If so, what should be done, if there is a conflict between these rules? 

Which ones should prevail? Is there a clear policy in place? If yes: describe. 

If no: should there be one? What is the purpose of sector specific regulation?  

Do you think competition law will or should replace sector specific regulation 

in the long run? Why do you say that? 

15. What do you think are the alternatives to current system? Do we need more 

market competition or more intervention? What form should the intervention 

take? Price regulator, renationalisation or what?  

 

INTERVIEW QUESTIONS GUIDELINES FOR ELECTRICITY 

REGULATORS 

Category: Staff with the Nigerian Electricity Regulatory Commission 

(NERC) 

1. The regulator for the electricity industry is expected to be independent as part 

of the privatization policies with a view to prevent political interference and 

industry influence. Why do you think this model was adopted in Nigeria?    

Where did the idea come from? Did it come from policies adopted for other 

sectors or countries or from the recommendations of policy experts or 

international institutions?  
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2. Tell me issues that were considered as well as ignored when the independent 

regulator model was adopted in Nigeria? Were   there any issues or 

competences forgotten that were introduced/added at a later stage? 

3. Has the independent regulator been successful so far? What are its strength? 

What are its weaknesses? Tell me some of the things that the independent 

regulator found challenging in implementing its policies and performing its 

functions? Are the policies put in place working? How can they be improved? 

How can you describe the impact that the independent regulator has in 

developing the industry and in ensuring a competitive market for the 

industry? 

4. What are the issues affecting your regulatory powers and functions as 

independent regulators?  How do you think those issues can be resolved? 

How does the government ensure that the regulator follow its policies and 

programmes for the development of the sector? Does the government ever 

intervene directly? Does this affect the independence of the regulator? 

5. Can you explain how the regulator collaborates with government to develop 

the industry? What are the issues that you differ with government which you 

think are in the best interest of the industry?  Who is heading the regulator? 

What are the terms of this position? Can the government influence/fire the 

regulator at will? 

6. How does the regulator get funded to finance its staff and activities? Are the 

resources sufficient to fulfil its tasks? Was an alternative funding model 

considered? Would there be any better alternatives? Where do you usually 

find qualified staff? Is it difficult or easy to find qualified staff? Is the 

funding/recruitment policy allowing hiring of industry experts/experts with 

sufficient skills? If industry experts are hired: Are there any problems or 

conflicts of interest arising from this? Does the funding create any 

dependencies? If so, which? 

7. To whom is the regulator accountable? What policies are in place to assure 

accountability? For instance through annual reports, consultations, direct 

reports to government or parliament, etc? Does the government ever 

influence the regulator directly or indirectly? And if so, how? How does the 

regulator shield itself from government interference in its powers and 

functions? How is the relationship between the regulator and the regulated 
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industry, and what is the regulator’s approach towards the regulated industry 

(are they cooperative or conflictual)?  What is the public interest for the 

regulator to regulate the industry? What is the regulator doing in cases of 

industry non-compliance? 

8. What are currently the key development needs in the sector? Tell me how the 

regulator collaborates with the private sector electricity company to develop 

the industry?  

9. Can you explain any role the private sector is playing to ensure that policies 

and rules you make are in the best interest of the industry? What informal 

channels are used? What formal channels are used? What other actors are 

consulted for policy formulation? How does the regulator cope with industry 

lobbying and influences? 

10. What is your opinion regarding strong influence by the industry? What are 

the disadvantaged of that? How do you respond to critics who accuse the 

regulator of bias towards the industry due to its influence?   What policies are 

in place to avoid or reduce capture?  

11. How does the regulator deals with revolving door practices? Please could you 

explain the policies and rules made by the regulator to ensure that staffs work 

in line with the mandate and interest of the Commission and what to do even 

after they resign and left the regulator? Are there any restrictions to work for 

the private sector afterwards and if so, which? How do you deal with the 

influence and lobbying of senior management staff who left the regulator to 

work with private electricity companies? 

12. How is the electricity pricing template developed? What factors are taken into 

account? What industry interests are taken into account? What government 

interests are taken into account? What consumer interests are taken into 

account? Is there a fair balance between industry and consumer interests? Is 

this process transparent?  

13. Is the regulator increasing the price of electricity? Does the industry need the 

permit of regulator to increase price? What are the factor that you consider 

before increasing electricity prices? How do you deal generally with 

consumer issues and complaints; especially price increase, pricing template, 

metering and black outs in some areas? How many complaints do you get? Is 

there a clear procedure/policy how to deal with complaints? 
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14. How important is sector specific regulation for the industry? How important 

is competition law for the electricity sector? Should sector specific regulation 

be replaced at some stage by competition law?  What can you do if there is 

conflict between sector specific regulation and competition law?  Is there 

clear guidance available? Any experience on how that is done from other 

sectors or from abroad?  

15. What is your opinion regarding the concurrent application of sector specific 

regulation and competition law in the industry? Which one do you think 

should take superiority in the best interest of the industry? 

16. What reforms are necessary for the industry? How do you view the practices, 

debates and discussions in other countries on price intervention or 

nationalization? How would such policies affect the role of the regulator? 

 

INTERVIEW QUESTIONS GUIDELINES FOR PRIVATE 

ELECTRICITY COMPANIES 

Category: Staff with DisCos, GenCos, NBET etc. 

 

1. How do you think the electricity sector has performed since privatisation? 

How do you assess the performance of the private electricity companies?  

What do you think are the main challenges for the electricity industry in 

Nigeria today and what is the industry’s priority to address them? 

2. What were the goals of privatisation from your own perspectives? Would you 

say, the goals set out before privatisation have been achieved? What are the 

advantages of a private electricity sector and what are the disadvantages? 

3. What is the role of the state after privatisation? What should it be? Which 

policies and regulations does a private market need to work (better)? What 

is/should be the role of sector specific regulation? What is/should be the role 

of competition law? 

4. What is your assessment of government policies for the sector from your 

perspectives as a stakeholder from the private sector?  Tell me more you on 

how you collaborate with government and the regulator to ensure the full 

realisation of the objectives of the Nigerian electricity sector?   How would 

you say the state performed since privatisation? In what areas did it perform 

well/not well? 
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5. What are your assessments of regulation of the industry by the regulator? Has 

the regulator been good with its regulation and have they been using better 

regulation? Can you say the relationship between the regulator and the 

industry is mutual and beneficial? How do you want the regulator to improve 

its regulation for the industry? 

6. What is your assessment of the regulatory independence of NERC? How do 

you assess their performance in terms of their independence? So how do you 

assess the relationship between the Regulator and the industry in that regard? 

7. Does the regulator listen to industry interests? How do you make sure that the 

regulator responds to industry interests? What has been their response to 

industry interest? Would you describe the regulator as responsive and 

cooperative or as conflictual?  Does the regulator listen to your concerns or 

advice regarding price increase and what has been your experience with the 

decision of the regulator on electricity prices? 

8. How would you respond to claims by consumers that the Regulator listen to 

industry first and tilts towards it especially the specific complaint at industry 

practices of metering system, estimated billing and other issues? 

9. How does the industry influence or lobby the regulators and law makers? 

What channels do you use in doing that? What were the responses and the 

results? Are there any conflicts between the regulator and the industry? 

10. Is the industry facing many consumer complaints? What are the most usual 

complaints? Tell me how you deal with consumer issues and complaints; 

especially increase in tariff and metering. Is this something the industry has to 

address? What role plays competition in the industry to address consumer 

issues? Do companies do better when they have proper policies in place to 

address consumer issues? How easy or otherwise is it for consumers to 

change energy providers? What is your opinion on the rules and policies put 

in place by the regulator in handling and resolving consumer complaints? Do 

you think the policies are adequate? Is there scope for improvement?  

11. How is the industry coping with diversifying its sources for electricity 

generation? Do you have specific targets and if so, what are they? Is this an 

issue where you face competition from other electricity companies? If so, 

does this competition help or hinder the diversification?  Tell me how the 

policies of government towards renewable is affecting your operation? How 
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would you rate the government approach? Should it be changed? How are 

you collaborating with the government to achieve and realise renewable 

energy strategy by improving other electricity generation sources? 

12. The industry is regulated by an independent regulator. Where did this idea 

come from? What makes the regulator ‘independent’? How would you rate 

the experience in the day-to-day engagement with the regulator? Does the 

regulator take care of industry interest? Don’t you think that is undermining 

the public interest? If no; why? If yes; why? Is the regulator operating in a 

transparent and predictable way? If yes; how. If not; why?   

13. Does the regulator have sufficient resources to do its job? Should the 

regulator be financed differently? If so, what would be the advantage? To 

whom is the regulator accountable? To whom should it be accountable? Does 

the regulator employ experts from industry? If so, does this affect the quality 

of the regulator’s work? Is this beneficial for the industry? Do experts from 

the regulator find employment in the industry? What skills/experiences might 

make them interesting for such positions? 

14. What channels can your sector use to influence decision makers and the 

regulator? Are there informal/formal channels? Does Nigeria use Better 

Regulation and if so, what is your experience with it? If not, should it be 

used? 

15. What are your thoughts regarding concurrent application of competition law 

and/or sector-specific regulation: any experience with conflicts? What should 

be the ‘rule of the game’? Only competition law or a combination of 

competition law and sector-specific regulation? Why? Do you think the 

industry needs more regulation? What could you say to people that say the 

electricity sector needs more control and regulation? What of issues regarding 

price caps on electricity?  What about calls for nationalisation? If such 

demands would become popular in Nigeria, how would the industry respond? 
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INTERVIEW QUESTIONS GUIDELINES FOR NON-

GOVERNMENTAL ORGANISATIONS, PUBLIC INTEREST AND 

ADVOCACY GROUPS 

 

1. What is your opinion on the introduction of privatization in the Nigerian 

electricity sector and the way consumer rights are protected under this form 

of electricity governance? Who pushed for privatization? Did international 

actors (IMF, World Bank, others) influence Nigeria’s decision to privatize? If 

so, how? 

2. How transparent was the conduct of electricity privatization in Nigeria and 

how has that impacted in the overall success and development of the sector? 

What are your thoughts regarding previous efforts of government in ensuring 

a fair and transparent electricity privatization exercise in Nigeria? 

3. What are your views regarding concurrent application of sector-specific 

regulation and competition law in the sector? Which one should take priority 

over the other? How do you think conflict can be resolved between the two to 

protect the interest of consumers? 

4. Can you explain what impact corruption had in the Nigerian electricity 

privatization? What role could say NGO’s play in publicizing and uncovering 

corruption in the sector? What role does NGO’s play in educating and 

eradicating corruption in the electricity industry in Nigeria? 

5. What are thoughts on the role that was carved out by government and the 

independent regulator in their laws and policies on electricity governance in 

Nigeria? What makes the regulator independent?  Is the regulator 

independent? What are your reasons for saying the regulator is independent 

or not independent? How strong is the industry influence on the 

government/regulator? How strong is the influence of NGOs, consumer 

groups? What are NGO strategies to influence the government, 

lawmakers/regulator? 

6. Tell me the challenges advocacy groups’ faces in the electricity sector in 

Nigeria and how they can be resolved? What in your opinion are the issues 

currently affecting electricity consumers in Nigeria and how can they be 

addressed or improved upon by distribution companies? 
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7. How do you assess the role being played by NGOs and advocacy groups in 

electricity governance in Nigeria? How do you assess corporate interest of the 

private electricity companies in the sector? Is it strong or weak? If strong, 

how can public interest groups fight it? 

8. How do you think NGOs and advocacy groups can improve electricity 

governance in Nigeria? What reforms would the electricity sector need and 

what form should they take? What are your views on price cap and 

renationalization? Who would support such reforms? Who would oppose 

them? How could they be achieved? 

 

INTERVIEW QUESTIONS GUIDELINES FOR EXPERTS AND 

PRACTITIONERS 

Category:  Academics, Lawyers, Economists and Political Scientist 

 

1. What is your opinion on the model template adopted in the privatisation of 

the electricity sector in Nigeria?   What are your thoughts on the workings 

and success of the model? Do you think the model has some strength and 

weakness and can you clarify such weaknesses? Is Nigeria practising the right 

model of privatisation or the model is just okay but wrongly practiced?  

2. What do you think are the problems of the privatisation model? Is there a 

better way of reforming that model or the model is just problematic and 

unsuitable for Nigeria? What kind of model should Nigeria adopt for its 

electricity sector? What shape and form would that alternative model be and 

how do you think it should be design? What would you say regarding the 

successful use and application of this alternative model?   

3. The industry is regulated by an independent regulator. Where did this idea 

come from? What makes the regulator ‘independent’? How would you rate 

the experience in the day-to-day engagement with the regulator? Does the 

regulator take care of industry interest? Don’t you think that is undermining 

the public interest? If no; why? If yes; why? Is the regulator operating in a 

transparent and predictable way? If yes; how. If not; why?   

4. Does the regulator have sufficient resources to do its job? Should the 

regulator be financed differently? If so, what would be the advantage? To 

whom is the regulator accountable? To whom should it be accountable? Does 
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the regulator employ experts from industry? If so, does this affect the quality 

of the regulator’s work? Is this beneficial for the industry? Do experts from 

the regulator find employment in the industry? What skills/experiences might 

make them interesting for such positions? 

5. What is your assessment of the performance of the private sector electricity 

companies? How strong is their influence on the regulator? How good or bad 

is the influence on the sector and how can that be managed?  

6. How do you assess corruption in the sector? What causes the corruption? 

How has that affected the growth of the sector? What are your views on how 

to address it?  

7. What are your thoughts regarding concurrent application of competition law 

and/or sector-specific regulation: any experience with conflicts? What should 

be the ‘rule of the game’? Only competition law or a combination of 

competition law and sector-specific regulation? Why? Do you think the 

industry needs more regulation? What could you say to people that say the 

electricity sector needs more control and regulation? What of issues regarding 

price caps on electricity?  What about calls for nationalisation? If such 

demands would become popular in Nigeria, how would the industry respond? 

8. What are your thoughts on the current debate on re-nationalisation and 

democratic governance and participation in the electricity sector in other 

jurisdictions?  

9. What can you say about the current debates on alternatives to privatisation? 

What are your view on renationalisation and democratic ownership of the 

electricity sector? Are there any advocate of such ideas and reforms in 

Nigeria? Who are they and what are they trying to achieve with that and how 

would they achieve them? How broad is their support? What opposition 

would they face?   

10. Do you think re-nationalisation is a good alternative for the Nigerian 

electricity sector in view of past experiences with nationalisation under 

NEPA? If yes; why? If no; what is the alternative solution? 
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INTERVIEW QUESTIONS GUIDELINES FOR CONSUMERS OF 

ELECTRICITY 

 

1. What is your view on the performance of electricity distribution companies in 

Nigeria since the introduction of privatization? Could you say there is now 

reliable and affordable electricity in Nigeria under privatization? What of 

under nationalization? 

2. What is your view on electricity tariff and prices both under nationalization 

and privatization?  Can you explain how you are coping with prices and other 

consumer issues form private electricity companies? 

3. What is your assessment of the electricity industry res-structuring experiences 

in Nigeria in general in terms of consumer interest and welfare? 

4. Tell me any consumer issue or experience you had with electricity 

Distribution Companies and how they were resolved? What are your thoughts 

on the electricity consumer complaints methods and procedure made in the 

industry? How can you assess the speed and outcomes of consumer 

complaints and their handling by electricity distribution companies?  

5. What role do you think the regulatory agencies and government should play 

in ensuring customer complaints are resolved? How is the regulator 

performing? Is it independent? Do you think the regulators are effective in 

regulating the industry? Are you satisfied with the way regulators enforce 

their rules against private electricity companies in cases of violation? Do you 

think the regulator follow industry interest? If yes; why. Any evidence in that 

regard? Are there any rules limiting the influence of industry? Should there 

be any? 

6. How do you think consumer complaints should be handled by electricity 

companies and the regulators? 

7. What is your overall assessment on the success of the electricity sector 

privatization in Nigeria as a consumer? 

8. In view of the current challenges of the electricity sector in Nigeria and the 

conducts and practices of private electricity companies should the 

government consider re-nationalizing the sector in the public interest? If yes, 

what form should the re-nationalization take?  Are there other reforms that 
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would improve the current situation? What are your views on stronger 

intervention by the state and what form should that take?  

 

INTERVIEW QUESTIONS GUIDELINES FOR ANTI-CORRUPTION 

AGENCIES 

Category: Staff of ICPC and EFCC 

1. What is the role of anticorruption agencies in addressing corruption in the 

electricity sector? What is your staff resourcing capacity in monitoring and 

enforcing anticorruption laws and policies in the electricity sector? How do 

you assess the performance of anticorruption agencies in this sector?  

2. Were there cases or allegations of corruption during the privatization exercise 

in the Nigeria electricity sector? What form did that take and any evidence? 

3. What role did anti-corruption agencies played in preventing corruption in the 

course of the privatization exercise and since then how have you been 

fighting the corruption in the sector? What impact has corruption had on the 

electricity sector since its privatization?   

4. What roles are anti-corruption agencies playing in preventing corruption 

under the current electricity governance framework? Are there rules put in 

place by anticorruption agencies to monitor and prevent corruption in the 

energy and electricity sectors? What are they? How effective are they? Are 

they observed? Where they observed during the privatization of the electricity 

sector? What were the results and outcome?   

5. Critics asserted that politically exposed persons (PEPs) bought the privatized 

electricity assets of NEPA? What investigation have you conducted regarding 

that and what was the outcome? From your assessment what influence has 

that have on the overall development of the sector and independence of 

regulators? What form of industry influences on government and regulator 

are acceptable and allowed? What forms of influence constitute corruption?  

6. Has any complaint of corruption been made to you against persons or 

individual during the privatization exercise? What did you do in that regard 

and how did you handle them? Have you investigated any persons or official? 

Have you taken them to court? What is the outcome? 
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7. How many cases of corruption affecting the sector are you currently 

investigating? What are the issues in them? Have you finalized them and 

what stage are they? 

8. What is your general assessment of the electricity regulatory framework in 

Nigeria and the role of anti-corruption agencies in that regard? 
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Appendix IV 
 

Copy of Letter for Interview Request 

 

 

  

     School of Law 

Belfast, BT7 1NN  

United Kingdom  

Tel +447769475318 

        Kadamu01@qub.ac.uk  

www.law.qub.ac.uk 

31
st
 July, 2018. 

 

_______________________ 

 

_______________________ 

 

_______________________ 

 

Dear Sir,  

 

Request for Expert Interview for PhD Research on Nigerian Electricity Law, 

Policy and Regulation 

I write to introduce myself as a PhD research student with the School of Law, 

Queen’s University of Belfast, United Kingdom (UK). I am researching on electricity 

law, policy and regulation in Nigeria and the possible learning lessons from advance 

countries. 

I am requesting for your kind consent to agree to an interview to discuss issues on 

the Nigerian electricity sector. As an (author/academic/regulator/policy 

maker/anticorruption expert) in this area, your expert knowledge and contribution 

will help in enriching the research and its recommendations. 

The interview will last for 1 hour. The issues to discuss revolve around policies 

behind privatisation of the electricity sector in Nigeria, sector-specific regulation, 

http://www.law.qub.ac.uk/
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independent regulators, electricity market structures, competition law practice, 

industry practices and concerns, renewable energy governance, consumer welfare, 

etc. 

Your kind and invaluable expertise would enhance the research and ensure that its 

outcomes and recommendations are well grounded and supported by the expertise of 

those who have knowledge or are working in the sector. The outcome will benefit the 

government, policy makers, regulators, private electricity companies, the voluntary 

sector and other stakeholders in the sector. 

In line with the ethics of my research drawn by my university and rules governing 

expert interviews, any knowledge or information you share shall be given the highest 

degree of confidentiality and shall only be used for this academic research only. 

Participants’ names, position, place of work and rank will not be revealed or shared 

with anyone. The information you share will also not be divulge to any other person 

and shall be securely protected and only me will have access. At the end of the study 

it will be destroyed in accordance with the data protection laws and regulations of the 

UK.  

Kindly get back to me with your most preferred and convenient date, time and place 

of the interview.  

 

Your input in this regard will be greatly appreciated 

 

Thank you. 

 

Yours faithfully, 

 

KABIRU ADAMU 

PhD Student, School of Law, Queen’s University of Belfast 

 

 

 

 

 



339 
 

 

Appendix V 
 

Copy of Consent Letter for Interview 

 

I __________________________________hereby volunteer to participate and 

contribute my knowledge and expertise through interview with KABIRU ADAMU,  

a PhD research student at Queen’s University of Belfast, United Kingdom. I fully 

understand that the interview to be conducted is for the purpose of academic research 

only and is aimed at gathering expert opinion on electricity law and regulation in 

Nigeria.  Further to this, I agree and consent to the followings: 

1.  That my participation in the interview is voluntary and I am allowed to withdraw 

or discontinue the interview at any time I so wish and where I withdraw the 

information given should not be used.   

2. That I can decide to answer or decline not to answer any question which I feel I 

am uncomfortable with in the course of the interview.    

3. That I understand that to enable the researcher remember and reflect on the issues 

discussed during the interview he may use audio recording devices and where needed 

notes would be taken during the interview.     

4. That as part of the ethics of the research the researcher has undertaken not to 

reveal my name, place, or rank in his reports and I will remain anonymous and my 

details will not be mentioned or stated in whatever form or circumstances.  

5. That the information or opinion I share will not be divulge to any person or entity 

and same shall be encrypted, stored and protected securely and only the researcher 

will have access to them and at the end of the research they shall be destroyed in 

accordance the researcher’s university guidelines and data protection laws and 

regulations of the United Kingdom. 

7. That I have read and understand the explanation given to me by the researcher and 

therefore voluntary agree to participate in the study. 
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8. That a copy of this consent form has been given to me. 

  

 

 ____________________________ 

Signature. 

 

 

 

Dated this _______ day of ________ 2018 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


