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INTRODUCTION 

 

The soldiers raped every woman there while their men were forced to 
watch. Then the women were held as the men were shot and bayoneted. 
Rape was being used quite deliberately as a weapon of subjection. As the 
women were being raped so were the Highlands. These women weren’t 
mothers and sisters like their own. They were savages, unworthy of 
Christian mercy.1 

Scottish Highlands (1745) 

A man banged on the door and said, “God damn you, open the door or I 
will set fire to the house.” The women asked who was out there. The 
voice replied, “A Yankee, God damn you… I want to fuck you.” Then 
their visitor broke down the door, jerked Mrs Sloan out of bed, and 
choked, kicked, and beat her. Mrs Hendrick, who was hiding under the 
bed, testified “he got her chocked down and just went to ravishing her.”2 

American Civil War (1864) 

Once she was naked, her captor gave her a thorough inspection and 
pronounced her fit to provide ample comfort to the men of his unit. He 
then proceeded to break her in with an initiation lasting four hours. He 
forced her into endless variations as she wept with grief, pain and shame. 
The same sort of treatment was repeated over the following three days, 
the girls being rotated among the men.3 

Kim Chun Ja, Korean Comfort woman (1940s) 

He then spread my legs and raped me. He was very strong – you cannot 
defend yourself. When he was done, he inserted his hand inside me and 
began pinching me with his fingers, as if he wanted to pull everything 
out. I screamed and he grabbed my right breast and twisted it so hard that 
I screamed again; long afterwards my entire breast was blackened. He 
thrust the knife to my throat and said that, if I screamed one more time, 
he would slaughter me. He inserted his fingers inside me again – it hurt 
tremendously – and then he thrust his hand at my face and I had to lick 
his fingers clean, one by one. He repeated the whole thing once more.4 

KS, Former Yugoslavia (1993) 

There were not many of us left in the church by then – four women, three 
older women, and me – and some children. The soldiers raped all four of 

                                                 
1 Craig, M (1997) Damn’ Rebel Bitches: The Women of the ’45, Edinburgh: Mainstream Publishing, 
p 109. 
2 Lowry, TP (1994) The Story the Soldiers Wouldn’t Tell: Sex in the Civil War, Mechanicsburg: 
Stackpole Books, p 128. 
3 Hicks, G (1995) The Comfort Women: Sex Slaves for the Imperial Japanese Forces, Singapore: 
Heinemann Asia, p 43. 
4 Human Rights Watch (1993) War Crimes in Bosnia-Herzegovina (vol II), p 167. 
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us. They hit me with a stick twice. They said we were stupid for obeying 
the RCD and said they would save the Congolese people. They were in 
the church for about thirty minutes and then took off. 

The other women who were raped were old, and they can’t speak of it. I 
have no one to help me, and I have nothing left. There is no health facility 
in Massanga, so I couldn’t get medical help. I still have a lot of pain, but 
I am menstruating [indicating that she does not believe she is pregnant].5 

Natalie R, Eastern Congo (2002) 

Sexual violence against women has been a recurrent feature of armed conflicts 

throughout history, as the above quotes demonstrate, and still occurs daily in on-going 

conflicts. This is evidenced in the alarming reports of the scale of sexual violence being 

committed against women in areas such as Darfur,6 the Democratic Republic of 

Congo,7 Afghanistan8 or Iraq.9 The attacks against women may include crimes such 

as sexual assaults, rape, sexual mutilations, forced prostitution and forced 

impregnation.10 The thesis will explore comprehensively sexual violence against 

women in armed conflicts. It will then examine some of transitional justice’s responses 

by considering some of the ‘retributive’ and ‘restorative’ approaches to this crime. In 

conclusion a more coordinated approach to transitional justice will be suggested in 

order to improve the available response to sexual violence against women. Before I 

offer a more detailed account of the way the argument will proceed, I would like to 

use the introduction to first attempt to situate the entire work within some of the key 

theoretical debates in the field and second to clarify some terminological questions. 

                                                 
5 Human Rights Watch (2002) The War Within The War: Sexual Violence Against Women and Girls 
in Eastern Congo, p 42. 
6 cf Kinnock, G ‘The Rape of Darfur’ in The Guardian, 18 January 2006 or Médecins Sans Frontières 
(2005) The Crushing Burden of Rape: Sexual Violence in Darfur. cf BBC News ‘Sudanese Soldiers 
Accused of Rape’ 6 April 2007 or Ayad, C ‘Au Darfour, la même Horreur en Pire’ in Libération, 13 
March 2007. 
7 cf McGreal, C ‘Hundreds of Thousands Raped in Congo Wars’ in The Guardian, 13 November 2006, 
Agence France Press ‘DR Congo Police Arrest Soldiers, Police for Molesting Women’, 26 October 
2004, or Human Rights Watch (2005) Seeking Justice: The Prosecution of Sexual Violence in the Congo 
War, vol 17, no 1 (A). 
8 cf Filipov, D ‘Warlord’s Men Commit Rape in Revenge against Taliban’ in Boston Globe, 24 
February 2002 or Sahebjam, F (2003) Morte Parmi les Vivants: Une Tragédie Afghane, Mesnil-sur-
l’Estrée: Grasset. 
9 cf Coslon, M-L ‘Les Irakiennes ont Perdu l’Après-Guerre: Viols, Séquestrations, Retour du Voile 
se Développent’ in Libération, 2 September 2003 or Lenz, R ‘Soldiers ‘Hit Golf Balls Before Going 
Out to Kill Family’ in The Guardian, 8 August 2006 or Human Rights Watch (2003) Iraq, Climate of 
Fear: Sexual Violence and Abduction of Women and Girls in Baghdad, vol 15, no 7 (E). 
10 Women, Law & Development International (Aafjes, A) (1998) Gender Violence: the Hidden War 
Crime, Washington DC, p 11. 
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1. Theorizing Sexual Violence against Women during Conflicts 

Although for much of history the crime of sexual violence has been either ignored or 

tolerated by the various sides waging wars, it began receiving more sustained attention 

at the international level in the 1990s. The dramatic scale of systematic rape, sexual 

mutilations, sexual slavery and forced impregnations during the conflicts in the former 

Yugoslavia and Rwanda significantly contributed to this new development.11 Two 

important factors may have played a role in this recent trend. Firstly, the pressure 

instigated by international media and some non-governmental organisations when the 

“rape camps” in Bosnia-Herzegovina came to light in 199412 obliged the international 

community to react.13 Secondly, in the case of Rwanda, sexual violence came to be 

considered a war crime during the Akayesu case, when Judge Pillay – the only female 

judge among nine judges sitting in the ICTR at the time – showed an interest in this 

aspect of the conflict after a witness testified about widespread sexual violence. Judge 

Pillay subsequently asked for a postponement of the trial in order for further 

investigations to be carried out regarding specifically this aspect of the conflict.14 

This is not to imply that previously to those conflicts sexual violence was not 

taking place. Before the 1990s, sexual violence was omnipresent in almost every single 

conflict, despite being illegal at least under both international customary law and most 

domestic and international legal frameworks.15 Sexual violence during armed conflicts 

has been considered as a serious crime under these legal frameworks. However, in 

reality it has mostly been treated by the authorities as a ‘detail’, ‘a necessary if 

                                                 
11 cf Nahoum-Grappe, V (2006) ‘Les Viols, une Arme de Guerre’ in Ockrent, C and Treiner, S (eds) 
Le Livre Noir de la Condition des Femmes, Paris: Xo Editions, p 52. 
12 Some commentators have accused the international media of being partisan in their reporting of the 
events in the former Yugoslavia, as rapes and sexual violence were not only committed against 
Muslim Bosnian women but against women of all ethnic groups in the region. See Nikolić-Ristanović, 
V (2002) ‘War and Post-War Victimization of Women’ in European Journal of Crime, Criminal Law 
and Criminal Justice, vol 10, no 2-3, pp 138-145. 
13 cf Copelon, R (1995) ‘Gendered War Crimes: Reconceptualising Rape in Time of War’ in Peters, J 
and Wolper, A (eds) Women’s Rights Human Rights: International Feminist Perspectives, London: 
Routledge, p 198. cf UN Security Council (1992) Security Council Resolution 780, on the 
Establishment of a Commission of Experts for the Former Yugoslavia, S/RES/780 and UN General 
Assembly (1995) Rape and Abuse of Women in the Areas of Armed Conflicts in the Former 
Yugoslavia, A/RES50/192. 
14 Goldstone, RJ (2002) ‘Prosecuting Rape as a War Crime’ in Case Western Reserve Journal of 
International Law, vol 34, p 282 . cf Haffajee, RL (2006) ‘Prosecuting Crimes of Rape and Sexual 
Violence at the ICTR: The Application of Joint Criminal Enterprise Theory’ in Harvard Journal of 
Law and Gender, vol 29, p 206. 
15 Askin, KD (1997) War Crimes against Women: Prosecution in International War Crimes 
Tribunals, The Hague: Kluwer Law International, p 19. 
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unavoidable evil’ or, as Seifert’s suggests, one of the ‘regrettable side effects’16 of 

conflict. Askin argues furthermore that the lack of enforcement means that ‘rape and 

other forms of sexual assault have thrived in wartime, progressing from a perceived 

incidental act of the conqueror, to a reward of the victor, to a discernable mighty 

weapon of war’.17  

In reaction to such views, there has been important feminist lobbying in the last 

few decades against the relegation of sexual violence to the private sphere. For 

instance, lobbyists have insisted on the public acknowledgement, that rape in war 

should be recognised as an act of violence and not ‘sex gone bad’.18 However, cultural 

attitudes towards women in general and their sexuality in particular remain a 

formidable obstacle. Even in ‘settled societies’, narrow, sexist and deterministic 

treatments of rape and its aetiology can still be found.19 As a result of such cultural, 

social and historical bias during wars and in peacetime,20 both in the past and more 

recently, few survivors of sexual violence have gained justice for attacks that 

specifically targeted them. Sexual violence during conflict settings frequently means 

the victims obtain neither specific assistance in their attempts to survive, nor 

encouragements to rebuild their lives in the aftermath of the conflict.21 This can have 

                                                 
16 Seifert, R (1996) ‘The Second Front: The Logic of Sexual Violence in Wars’ in Women’s Studies 
International Forum, vol 19, no 1-2, p 36. 
17 Askin (n 15) p 19. 
18 cf Mackinnon, CA (2006) Are Women Human? And Other International Dialogues, Cambridge: 
Belknap Press of Harvard University Press, p 181 or Gavey, N (2005) Just Sex? The Cultural 
Scaffolding of Rape, London: Routledge, pp 28-35.  
19 An interesting example of this is the extraordinary theories of the recently redeveloping evolutionary 
views in the Western (peaceful) world of authors such as Thornhill and Palmer. They have tried to link 
rape against women with male sexual desire; they argue ‘rape behaviour arises from elements of men’s 
sexual nature – their sexual psychology’. They also attempt to justify the failure of rape laws to protect 
and bring justice to female victims of this type of crime by blaming women. They write that ‘intuition 
about women’s use of sexual allegations for self-gain may tend to block reform of the laws’. The 
solution they advocate to avoid rape is to put ‘social barriers’ on women and isolate them from the 
world, impose chaperones or simply segregate women and men. These views are not new, as some 
eminent criminologists have developed theories, which have the same effects. For example, in 1971 
Amir argued that 19 per cent of rapes were victim precipitated. See Thornhill, R and Palmer, CT (2000) 
A Natural History of Rape: Biological Bases of Sexual Coercion, Sabon: MIT Press, pp 185-196. See 
also Amir, M (1971) Patterns of Forcible Rape, Ill: University of Chicago Press. The results of his 
studies were later rejected both on methodological and ideological reasons. See Zedner, L (1994) 
‘Victims’ in Maguire, M, Morgan, R and Reiner, R (eds) The Oxford Handbook of Criminology, Oxford: 
Clarendon Press, p 579. 
20 cf the excellent analysis by Gavey on the cultural weight carried by rape, her analysis relates to 
peacetime, but wartime generally only accentuates the various biases towards such a crime, in Gavey, 
N (2005) Just Sex? The Cultural Scaffolding of Rape, London: Routledge. 
21 cf the report on the DRC by Human Rights Watch (n 5). 
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implications for society as a whole by limiting post-conflict efforts towards 

reconstruction, healing or closure. 

In recent years the increased visibility of sexual violence during conflicts 

through persistent lobbying by NGOs, some academics, the media as well as 

international organisations, has resulted in appeals for proper accountability for war 

crimes, an end to impunity for the perpetrators, and justice and psychosocial support 

for the victims.22 In addition, there have been sustained appeals for a fairer 

representation of women after some of the more recent conflicts in the form of gender 

mainstreaming policies at all stages and in all areas of peace negotiations, peace 

building and justice mechanisms.23 

The thesis intends to conduct a thorough analysis of sexual violence in armed 

conflict and subsequently to examine how some of the mechanisms of transitional 

justice deal with this particular crime, considering these specific characteristics. 

Transitional justice is a currently developing justice paradigm dealing specifically with 

justice in periods of transition from conflict. I will argue that transitional justice has 

the potential to offer an improved response to sexual violence victims after an armed 

conflict. It is therefore necessary to give a brief overview of transitional justice. 

2. Defining Transitional Justice 

When a country emerges from an armed conflict or repressive regime, few alternatives 

exist to allow and ensure a transition to a stable democracy and a peaceful society. 

Transitional justice24 is composed of a multitude of mechanisms, which are all possible 

                                                 
22 See eg UN Security Council (1994) Final Report of the Commission of Experts Established 
Pursuant to Security Council Resolution 780 (1992), Annex II - Rape and Sexual Assault: A Legal 
Study, S/1994/674/Add.2 (vol 1). 
23 See eg UN Security Council (2002) Report of the Secretary-General on Women, Peace and 
Security, S/2002/1154, p 9 and UN Security Council (2004) Report of the Secretary-General on 
Women, Peace and Security, S/2004/814, p 5. 
24 For general information on transitional justice see eg Kritz, NJ (ed) (1995) Transitional Justice: How 
Emerging Democracies Reckon with Former Regimes. General Considerations, (vol 1), Washington 
DC: United States Institute of Peace Studies, Teitel, RG (2000) Transitional Justice, Oxford: Oxford 
University Press and Teitel, RG (2003) ‘Transitional Justice Genealogy’, in Harvard Human Rights 
Journal, vol 16, pp 69-94. cf Aukerman, CJ (2002) ‘Extraordinary Evil, Ordinary Crime: A Framework 
for Understanding Transitional Justice’ in Harvard Human Rights Journal, vol 15, pp 39-97 and Roht-
Arriaza, N and Mariezcurrena, J (eds) (2006) Transitional Justice in the Twenty-First Century: Beyond 
Truth versus Justice, Cambridge: Cambridge University Press.  
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tools aimed at attempting to ease the transition from an unstable to a stable 

democracy.25 The UN in 2004 have defined it as follows 

The full range of processes and mechanisms associated with a society’s 
attempts to come to terms with a legacy of large-scale past abuses, in 
order to ensure accountability, serve justice and achieve reconciliation. 
These may include both judicial and non-judicial mechanisms, with 
differing levels of international involvement (or non at all) and individual 
prosecutions, reparations, truth-seeking, institutional reform, vetting and 
dismissals, or a combination thereof.26 

Transitional justice has become the established paradigm for discussions on justice in 

jurisdictions emerging from conflict. Quite apart from the definition outlined by the 

UN discussed above, a range of scholarly definitions have been offered. For example, 

Teitel explains that three main stages may be identified in the historical evolution of 

transitional justice. She calls them ‘post-war’, ‘post-cold war’ and ‘steady-state 

transitional justice’.27 She defines transitional justice as a ‘conception of justice 

associated with periods of political change, characterized by legal responses to 

confront the wrongdoings of repressive predecessor regimes’.28 Roht-Arriaza criticises 

this definition for being too static and vague as to its objective.29 Furthermore 

transitional justice involves also for example ample dealings with victims and an 

increasing number of non-legal responses. Šiminović defines transitional justice as 

being concerned with ‘ending the conflict and preventing its recurrence, and achieving 

social stability and reconciliation’.30 This definition is also problematic as the concept 

of reconciliation is very subjective and may not be realistic.31 In addition, transitional 

                                                 
25 See Šimonović, I (2004) ‘Attitudes and Types of Reaction Toward past War Crimes and Human 
Rights Abuses’ in Yale Journal of International Law, vol 29, p 348. cf Hazan, P (2006) ‘Measuring 
the Impact of Punishment and Forgiveness: a Framework for Evaluating Transitional Justice’ in 
International Review of the Red Cross, no 861, pp 19-20. 
26 UN Security Council (2004) The Rule of Law and Transitional Justice in Conflict and Post-Conflict 
Societies, Report of the Secretary-General, S/2004/616, p 4.  
27 Teitel, RG (2003) ‘Transitional Justice Genealogy’ in Harvard Human Rights Journal, vol 16, pp 
69-94. 
28 ibid p 69. 
29 Roht-Arriaza, N (2006) ‘The New Landscape of Transitional Justice’ in Roht-Arriaza, N and 
Mariezcurrena, J (eds) Transitional Justice in the Twenty-First Century: Beyond Truth versus Justice, 
Cambridge: Cambridge University Press, p 1. 
30 Šimonović, I (2004) ‘Dealing with the Legacy of Past War Crimes and Human Rights Abuses: 
Experiences and Trends’ in Journal of International Criminal Justice, vol 2, no 3, p 701. 
31 cf Wilson, RA (2001) The Politics of Truth and Reconciliation in South Africa: Legitimizing the 
Post-Apartheid State, Cambridge: Cambridge University Press, p 36. cf also Roberts, P (2003) 
‘Restoration and Retribution in International Criminal Justice: An Exploratory Analysis’ in Von 
Hirsch, A, Roberts, J, Bottoms, AE, Roach, K and Schiff, M (eds) Restorative Justice & Criminal 
Justice: Competing or Reconcilable Paradigms? Oxford: Hart Publishing, p 128. 
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justice has been interpreted as rather gender unfriendly.32 This is due in part to 

women’s specific victimisation during conflicts and despite women’s crucial role in 

the resolution of conflicts and the reconstruction of a country, to the fact that men 

remain at the forefront of official decisions. This subsequently means that social 

stability is difficult to achieve or re-establish.33 

Many experts place the origin of the most significant developments of 

transitional justice at the fall of the authoritarian regimes in Central and South America 

in the 1970s and 1980s. These transitions resulted in transitional justice policies being 

launched to avoid a recurrence of the violence and repression and to support emerging 

democratisation processes.34 There are many different components within the 

paradigm of transitional justice generally. The main mechanisms of transitional justice 

are trials, amnesties, truth-recovery schemes, lustration or vetting processes and 

reparation schemes. 

In the search for justice after a conflict three different dimensions have been 

suggested in the academic literature as being crucial. Mani summarizes these as, first, 

‘legal justice or the rule of law’, then ‘rectificatory justice’ and lastly ‘distributive 

justice’.35 For the purposes of the work at hand, the first two of the dimensions of 

justice that Mani discusses, need to be highlighted since they both deal with 

accountability for war crimes.36 Firstly, the various strands of criminal trials or legal 

justice will be grouped under the paradigm of retribution. Criminal trials are retributive 

                                                 
32 See eg Ní Aolaín, F and Turner, C (2007) ‘Gender, Truth and Transition’ paper presented at 
Conference on Sexual Abuse and Exploitation of Women in Violent Conflict, organised by Netherlands 
Defense Academy and Emory Law School, Amsterdam (cited with author’s approval), p 2. cf Manjoo, 
R (2006) ‘The South African Truth and Reconciliation Commission: A Model for Gender Justice?’ 
prepared for the UNSRID report: Gender Equality: Striving for Justice in an Unequal World (cited 
with author’s approval). 
33 Bell, C, Campbell, C and Ní Aolaín, F (2004) ‘Justice Discourses in Transition’ in Social and 
Legal Studies, vol 13, no 3, pp 305-328. 
34 See eg Neier, A (1995) ‘What Should Be Done about the Guilty?’ in Kritz, N (ed) Transitional 
Justice: How Emerging Democracies Reckon with Former Regimes, General Considerations (vol 1), 
Washington DC: United States Institute of Peace Studies, p 172. 
35 Mani, R (2002) Beyond Retribution: Seeking Justice in the Shadows of War, Cambridge: Polity, pp 
5-6. 
36 For more information on the need for accountability in the case of war crimes and the mechanisms 
which are thus relevant, see eg Ratner, SR and Abrams, JS (2001) Accountability for Human Rights 
Atrocities in International Law: beyond the Nuremberg Legacy, (2nd edn), Oxford: Oxford University 
Press.  
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transitional justice mechanisms. They have become the favoured post-conflict option 

for addressing mass violence.37 

The second dimension in Mani’s typology, what she refers to as rectificatory 

justice, encompasses truth and reconciliation commissions and reparation schemes. 

Some scholars have recently suggested that these styles of transitional justice are but 

the most recent iterations of restorative justice, a legal tradition which predates the 

western fixation with punishment by thousands of years.38 The restorative model39 is 

both backward and forward-looking,40 with the potential to produce a more human and 

inclusive response for victims, perpetrators and the community at large.41 

The combination of these two approaches to transitional justice will provide 

the framework for evaluating the responses to sexual violence during armed conflicts 

as they have the most potential42 to achieve acknowledgement,43 visibility44 and 

justice for the survivors of sexual violence. They will build a possible ‘transitional 

justice perspective’ for sexual violence. Next, I will present these two approaches and 

their potential use in relation to crimes of sexual violence. 

                                                 
37 Fletcher, LE and Weinstein, HM (2002) ‘Violence and Social Repair: Rethinking the Contribution 
of Justice to Reconciliation’ in Human Rights Quarterly, vol 24, p 582. 
38 See eg Braithwaite, J (1998) ‘Restorative Justice’ in Tonry, M (ed) The Handbook of Crime and 
Punishment, Oxford: Oxford University Press, p 323. cf Tutu, D (1999) No Future without Forgiveness, 
London: Rider and Co. 
39 There is a divide among experts as to how this form of justice should be called, some have also 
called this model reparative, cf Minow, M (1998) ‘Between Vengeance and Forgiveness: Feminist 
Responses to Violent Injustice’ in New England Law Review, vol 32, pp 967-981. See McIvor for a 
discussion on the concepts of restorative and reparative approaches in McIvor, G (2004) ‘Reparative 
and Restorative Approaches’ in Bottoms, A, Rex, S and Robinson, G (eds) Alternatives to Prison: 
Options for an Insecure Society, Portland: Willan Publishing, p 162. cf Roht-Arriaza (n 28) or 
Nikolić-Ristanović (n 12). 
40 McIvor, G (2004) ‘Reparative and Restorative Approaches’ in Bottoms, A, Rex, S and Robinson, G 
(eds) Alternatives to Prison: Options for an Insecure Society, Portland: Willan Publishing, p 165. 
41 See Roberts for a discussion on the potentials of restorative justice and international criminal justice 
working together, in Roberts, P (2003) ‘Restoration and Retribution in International Criminal Justice: 
An Exploratory Analysis’ in Von Hirsch, A, Roberts, J, Bottoms, AE, Roach, K and Schiff, M (eds) 
Restorative Justice & Criminal Justice: Competing or Reconcilable Paradigms? Oxford: Hart 
Publishing, pp 115-134. 
42 Some commentators have criticised the enthusiasm that transitional justice has generally benefited 
from and have attempted to show that the potential was actually fairly limited. See Call, CT (2004) 
‘Is Transitional Justice Really Just?’ in Brown Journal of World Affairs, vol 11, no 1, pp 101-113. 
43 For a discussion on the importance of acknowledgement see Cohen, S (1995) ‘State Crimes of 
Previous Regimes: Knowledge, Accountability, and the Policing of the Past’ in Law and Social 
Inquiry, vol 20, pp 7-50. 
44 On the idea that visibility for victims of sexual violence is fundamental, see Nowrojee, B (2005) 
‘Making the Invisible War Crime Visible: Post-Conflict Justice for Sierra Leone’s Rape Victims’, in 
Harvard Human Rights Journal, vol 18, pp 85-105. 
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3. Retribution, Restoration and Sexual Violence  

Transitional justice is composed of various post-conflict forums and mechanisms, 

which are not all relevant to responding to sexual violence as discussed above. 

However for the purpose of the thesis and a possible transitional justice perspective 

the mechanisms, which may be of relevance, can be separated in two paradigms. They 

have been labelled here respectively retributive and restorative.45 The retributive 

paradigm, which is composed of the various courts able to deal with war crimes, 

whether national or international, will be presented first as it has customarily been 

believed to be the most appropriate forum to address war crimes after armed conflict. 

The Retributive Paradigm 

Retribution has been the favoured approach in dealing with serious human rights 

violations after a conflict. Villa-Vicencio explains that it has in fact almost become ‘an 

end in itself’.46 As was noted above, it is potentially attractive as it allows a successor 

state to show its willingness to make a clear break with the past. The International 

Military Tribunal at Nuremberg represents the epitome of the retributive approach.47 

In punishing a sample of the main culprits it sent a clear message between the winning 

nations and the traumatised populations that the excesses of World War II would not 

be allowed to be repeated.48 In addition, retribution is believed by some to promote 

security by preventing the potential recurrence of certain human rights violations, 

expose the facts of what happened during the conflict, deter former or future offenders 

from offending again and help to re-establish the rule of law. Orentlicher also asserts 

that for a successor state to assert its legitimacy and assure its stability, it is necessary 

to show that the war criminals have been judged and therefore stopped in their criminal 

                                                 
45 See eg discussion of concepts in Zedner (although she does not discuss these concepts within a 
transitional context and she uses the term reparation for what I call restoration). Zedner, L (1994) 
‘Reparation and Retribution: Are They Reconcilable?’ in Modern Law Review, vol 57, no 2, pp 228-
250. 
46 See Villa-Vicencio, C (2006) ‘Transitional Justice, Restoration and Prosecution’ in Sullivan, D and 
Tifft, L (eds) Handbook of Restorative Justice, London: Routledge p 388. 
47 Minow, M (1998) Between Vengeance and Forgiveness: Facing History after Genocide and Mass 
Violence, Boston: Beacon Press, p 28. 
48 For a short presentation of the Nuremberg Tribunal cf De Than, C and Shorts, E (2003) 
International Criminal Law and Human Rights, London: Sweet and Maxwell, p 273. 
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endeavours.49 Subsequently this may also allow a society to rectify publicly the harm 

committed against the victims.50 

Retribution is one of the sub-divisions of the wider punishment paradigm.51 

Broadly speaking punishment is about taking a just revenge over a criminal act 

perpetrated by an offender. The theory is that it is about what he/she justly deserves. 

It has often been considered the most appropriate way to deal with crime in existing 

social settings.52 It is designed to discourage victims taking revenge into their own 

hands.53 The legal application of punishment, here understood as retribution, is the 

tool to manage revenge in a moral way. Nuttall argues that the fundamental difference 

between revenge and retribution is that: ‘revenge is associated with personal 

satisfaction […] retribution, on the other hand, is a matter of what someone 

deserves’.54 Roht-Arriaza explains that there are two main schools, which attempt to 

validate punitive approaches.55 The first one is called the retributive school ‘which 

emphasises the link between punishment and a moral wrongdoing’. The second 

approach is called the utilitarian school ‘whose representatives often see deterrence, 

prevention, reform and/or incapacitation as the main goal/goals of punishment’.56 The 

discussion here will focus on the retribution. 

A key criticism of retributive thinking for current purposes has been the 

relegation of the status of the victim. Traditionally victims have been largely excluded 

from the court proceedings. They may be given a minimal role and have limited control 

                                                 
49 For these various points see Orentlicher, D (1991) ‘Settling Accounts: The Duty to Prosecute 
Human Rights Violations of a Prior Regime’ in Yale Law Journal, vol 100, p 2542. For a criticism of 
some of these arguments in favour of the all-retributive approach see Nino, CS (1990-1991) ‘The 
Duty to Punish Past Abuses of Human Rights Put into Context: The Case of Argentina’ in Yale Law 
Journal, vol 100, pp 2619-2640.  
50 Minow (n 47) p 12. 
51 For some general discussion on the concept of punishment, refer to eg Foucault, M (1975) 
Surveiller et Punir, Paris: Gallimard. cf Lacey, N (1988) State Punishment: Political Principles and 
Community Values, London: Routledge, and Garland, D (1990) Punishment and Modern Society: A 
Study in Social Theory, Oxford: Clarendon Press.  
52 See eg resolution 955/94 by the UN Security Council establishing the ICTR, claiming that for a 
peaceful and safe future, there is only one answer: the punishment of the perpetrators. cf Roberts (n 
41) pp 123-124. 
53 cf discussion on revenge v justice, in Cassese, A (1998) ‘Reflections on International Criminal 
Justice’ in Modern Law Review, vol 61, no 1, pp 1-2. 
54 Nuttal, J (1993) Moral Questions, Cambridge: Polity Press, p 52. 
55 Roht-Arriaza, N (1995) ‘Punishment, Redress, and Pardon: Theoretical and Psychological 
Approaches’ in Roht-Arriaza, N (ed) Impunity and Human Rights in International law and Practice, 
Oxford: Oxford University Press, p 13. 
56 Heikkila, M (2004) International Criminal Tribunals and Victims of Crimes, Saarijarvi: Gummerus 
Printing, p 23. 
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or ownership over retributive focussed processes.57 Feminists such as Smart have 

largely rejected criminal law (in a peaceful setting) as the best tool to combat crimes 

such as rape, arguing that it may provoke re-traumatisation for the victim or be used 

to denigrate the relevance of any non-legal parameters to the case.58 Some experts have 

both in peacetime and wartime advocated for a more restorative approach or for a 

coordination of the two approaches.59  

Such important caveats aside, it is clear that retributive justice is one of the 

main existing responses to sexual violence against women after armed conflicts, and 

is wanted by some victims.60 The main form this response takes is through criminal 

courts whether local, international or hybrid and will thus be examined in depth in part 

2 of the thesis. Another type of response has emerged which is of a more restorative 

nature. In the case of sexual violence it has on one side offered some alternatives to 

the retributive failures but has also managed to deal with aspects in the post conflict 

responses, which may be more appropriate for responding to this crime. The discussion 

will therefore turn to consider the restorative paradigm and its problems and potential. 

The Restorative Paradigm 

Normative approaches to restorative justice have in the last decade been developed or 

improved extensively. A number of experts have commented already on various 

aspects of their potential and results.61 Minow contends for example that: ‘restorative 

justice emphasizes the humanity of both offender and victim, and repair of social 

connections and peace as more important than retribution’.62 Braithwaite argues that: 

‘restorative justice involves a very different way of thinking about traditional notions 

such as deterrence, rehabilitation, incapacitation, and crime prevention’.63 The 

                                                 
57 ibid p 26. 
58 See generally Smart, C (1995) Law, Crime and Sexuality: Essays in Feminism, London: Sage 
Publications and Smart, C (1989) Feminism and the Power of Law, London: Routledge. 
59 See generally Koss, MP (2000) ‘Blame, Shame and Community: Justice Responses to Violence 
against Women’ in American Psychologist, vol 55, no 11, pp 1332-1343.  
60 See eg Nowrojee, B (2005) ‘“Your Justice is Too Slow”: Will the ICTR Fail Rwanda’s Rape 
Victims?’ in Occasional Paper 10, UN Research Institute for Social Development, p 4. 
61 See eg among others, Roberts (n 41) or Villa-Vicencio (n 46). See also Minow (n 47) or 
Braithwaite, J (1998) ‘Restorative Justice’ in Tonry, M (ed) The Handbook of Crime and Punishment, 
Oxford: Oxford University Press and Nikolić-Ristanović, V (2005) ‘Sexual Violence, International 
Law and Restorative Justice’ in Buss, D and Manji, A (eds) International Law: Modern Feminist 
Approaches, Oxford: Hart Publishing. 
62 Minow, M (1998) ‘Between Vengeance and Forgiveness: Feminist Responses to Violent Injustice’ 
in New England Law Review, vol 32, p 969. 
63 Braithwaite, J (1998) ‘Restorative Justice’ in Tonry, M (ed) The Handbook of Crime and 
Punishment, Oxford: Oxford University Press, p 323. 
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restorative paradigm is able to bring together diverse non-judicial justice mechanisms 

such as truth seeking, reparation schemes and some of the aspects of restorative justice 

schemes in order to offer a more ‘holistic theory of justice’.64 These mechanisms may 

be able to deal with specific aspects of sexual violence against women not covered by 

the traditional theory of justice, which has been mostly retributive justice.65 This 

includes for example the systematic participation of the victims in the proceedings, or 

the involvement of the community in acknowledging the severity of the crime, 

traditionally ignored by criminal justice mechanisms. 

By way of background, restorative justice in its strict meaning, may be traced 

as far as ancient Greek and Arab populations, and has existed under one form or 

another until today. Renewed interest in restorative justice appeared in the 20th century 

after both retributive and rehabilitative types of justice developed up to the 1970s, 

appeared to have serious shortcomings.66 Strang explains that: ‘restorative justice is 

seen as the third model, a new lens through which to perceive crime, taking into 

account its moral, social, economic, and political contexts’.67 The origins of the 

modern iteration of restorative justice have been dated in 1974 in the United States, 

with a tentative victim-offender reconciliation programme.68  

Since then many such programmes have been put into place on all continents, 

although each programme has taken a different shape and has followed different sets 

of rules.69 For example, some focus more on seeking the truth, healing or reparation 

for the victims, whereas others prioritise reconciliation between victims, perpetrators 

and communities.70 In the 1990s, these programmes came to be identified clearly as 

‘restorative justice’.71 Strang argues that: ‘a core value in restorative justice is to 

                                                 
64 Villa-Vicencio (n 46) p 388. 
65 Drumbl, MA (2000) ‘Sclerosis: Retributive Justice and the Rwandan Genocide’ in Punishment and 
Society, vol 2, no 3, p 296. 
66 Braithwaite (n 63) p 323. 
67 Strang, H (2002) Repair or Revenge: Victims and Restorative Justice, Oxford: Oxford University 
Press, p 43. 
68 Braithwaite (n 63) p 323. 
69 See eg Villa-Vicencio, C (2000) ‘Restorative Justice: Dealing with the Past Differently’ in Villa-
Vicencio, C and Verwoerd, W (eds) Looking Back, Reaching Forward: Reflections on the Truth and 
Reconciliation Commission of South Africa, London: Zed Books or Nikolić-Ristanović, V (2006) 
‘Truth and Reconciliation in Serbia’ in Sullivan, D and Tifft, L (eds) Handbook of Restorative Justice, 
London: Routledge. See also Braithwaite, J and Daly, K (1995) ‘Masculinities, Violence and 
Communitarian Control’ in Newburn, T and Stanko, EA (eds) Just Boys Doing Business: Men, 
Masculinities and Crime, London: Routledge. 
70 See eg Roberts (n 41) p 115. See also Strang (n 67) p 45. 
71 Despite the fact that the name was used first by Eglash in 1975. See Braithwaite (n 63) p 324. 
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balance offender needs, victim needs, and the needs of the community as well’.72 In 

addition, restorative justice aims to bring back ‘harmony within a community based 

on a feeling that justice has been done’ and ‘social support’ is being provided.73 

Restorative justice is about healing and stopping the cycles of abuse and violence that 

may be induced subsequently.74 It is first about the victim, then the offender and lastly 

the community.75 

Restorative justice indeed gives a significant place to the victim in its 

proceedings.76 The main benefits of restorative justice for victims may include the 

return of their property; recompense for the physical harm they have suffered; the 

ability to regain their ‘sense of security’, their ‘dignity’, a ‘sense of empowerment’, as 

well as to participate in a ‘deliberative democracy’.77 The fact that an offender has to 

take steps towards the victim and the community is designed to send a clear message.78 

Therefore restorative justice may allow a certain acknowledgement, visibility and 

‘legitimization of victims’ experiences’.79 Villa-Vicencio argues that it ‘can produce a 

level of emotional appeasement and the reestablishment of the dignity of victims, made 

possible because the state is seen to have acknowledged and responded to their abuse 

and suffering.’80 

For the offenders, restorative initiatives may be an incentive to come forward 

after the conflict, to participate in reconstructing a country or community.81 In addition 

Villa-Vicencio argues that ‘perpetrators are simply not prepared to surrender their 

arms if they face the possibility of prosecution.’82 Furthermore victims may have to 

live alongside their attackers after a conflict;83 it thus seems crucial for steps to be 

taken for offenders to be willing to show contrition and have to explain their acts. 

                                                 
72 Strang (n 67) pp 43-44. 
73 This list has been realised by Braithwaite, see ibid p 45. 
74 See Roche, D (2003) Accountability in Restorative Justice, Oxford: Oxford University Press, p 9. cf 
Braithwaite (n 63) p 328. 
75 Strang (n 67) p 46. 
76 Braithwaite (n 63), p 328. 
77 See eg Villa-Vicencio (n 46) p 388. 
78 Roche, D (2003) Accountability in Restorative Justice, Oxford: Oxford University Press p 9.  
79 See Manjoo, R (2006) ‘The South African Truth and Reconciliation Commission: A Model for 
Gender Justice?’ prepared for the UNSRID report: Gender Equality: Striving for Justice in an 
Unequal World (cited with author’s approval), p 4. 
80 Villa-Vicencio (n 46) p 390. 
81 Roberts (n 41) p 130. 
82 Villa-Vicencio (n 46) p 387.  
83 The example of Rwanda is telling, see Drumbl (n 65) p 290. 
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Admitting their guilt is the basis for restorative justice to work.84 Drumbl explains in 

contrast that most of the ‘aggressors’ he interviewed in prison in Rwanda, who had 

already been there since four years awaiting trial for war crimes and genocidal acts, 

did not understand why they were there, believed ardently that they were innocent and 

for most of them gave no sign of ‘shame nor guilt’.85 Restorative justice may therefore 

be the best way to tackle the problem of recidivism and help deter crime and henceforth 

lead to a more peaceful society.86 

Restorative justice may play a role within local communities but also at state 

level. Early experiences in restorative justice, where mostly based at a local level, 

where it was designed to repair ties, restore as much humanity and security as possible, 

equally to the victim, the offender or the community.87 McEvoy et al explain that in a 

transitional society, forms of restorative justice have proven to be essential as they 

manage at community level to show a break with the past and some levels of due 

process, which the community may be aware of and therefore may seem more 

legitimate to the people who the conflict has affected most.88 At state level, the 

response generally will always be of a more blended kind where retributive and 

restorative justice have to work together to be effective. South Africa is a good 

example: that is to say where trials, truth recovery and promises of amnesties were all 

part of the transitional justice initiatives. Roberts argues indeed that ‘egregious crimes 

of the apartheid state would have remained forever hidden, denying closure to both 

victims and offenders, without the carrot of immunity from criminal prosecution.’89 

The responses to widespread human rights violation after a conflict may be 

punitive, restorative or a mixture of both.90 Although Braithwaite rejects the idea that 

restoration and retribution should complement each other, as he argues in favour of 

replacing retribution in full by a restorative response to crime, he acknowledges that a 

                                                 
84 Roche (n 78) p 9.  
85 See Drumbl (n 65) p 289. For a compelling example of incomprehension towards retributive justice 
in a ‘settled’ society, see Aubenas, F ‘Au Palais de Justice de Nanterre… Un Tribunal en Flagrant 
Délire’ in Nouvel Observateur, 13-19 September 2007. 
86 See for some of these ideas Villa-Vicencio (n 46) p 388. 
87 McEvoy, K, Mika, H and Hudson, B (2002) ‘Introduction: Practice, Performance and Prospects for 
Restorative Justice’ in British Journal of Criminology, vol 42, no 3, p 469. 
88 ibid p 470. 
89 Roberts (n 41) p 115. 
90  Nikolić-Ristanović, V (2005) ‘Sexual Violence, International Law and Restorative Justice’ in Buss, 
D and Manji, A (eds) International Law: Modern Feminist Approaches, Oxford: Hart Publishing, p 
275. 
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number of others, of which I am, think that combining both paradigm is the way 

forward.91  

Harmonizing Retributive and Restorative Approaches to Justice 

It is a fact that there are few examples of one paradigm of transitional justice having 

been effective or appropriate as a post-conflict justice mechanism when applied on its 

own. The way forward comes from a harmonization of the various mechanisms in 

order to achieve a more comprehensive response to war crimes and in particular to 

sexual violence. This coordinated response has been given different names and 

appellations, for example Drumbl is in favour of what he calls a ‘blended approach’92 

and Roberts calls for ‘contextualised, targeted, pluralistic […] responses’.93 Roht-

Arriaza persuasively argues that the various forms of transitional justice mechanisms 

may manage to fulfil more than just their primary aims: ‘the inquiries are distinct but 

not separate because punishment of offenders may itself be a form of redress for 

victims, whereas measures like truth telling, aimed at redress, may have punitive 

aspects’.94 In those same lines I would like with this analysis to show that a more 

harmonized approach to transitional justice is needed, particularly when it comes to 

responses to sexual violence against women committed during conflicts. I believe 

indeed that in this case it is crucial that the debate moves beyond the traditional 

dichotomy of either retribution or restoration and accept that only a coordinated 

response including both legal and non-legal components will be effective and just. 

Others have started in this direction, such as Cahn, who has proposed a new approach 

to achieve this by including three components when dealing with sexual violence 

victims: ‘criminal/civil justice, restorative justice, and social services justice’.95 

Nikolić-Ristanović develops her proposal for an improved response to sexual violence 

taking as a starting point Fletcher et al’s platform, which they call ‘an Ecological 

Model for Social Reconstruction’.96 This platform endeavours to have a multilevel or 

multisectorial type of response in a period of transition. This includes ‘state-level 

                                                 
91 See Braithwaite, J (2003) ‘Principles of Restorative Justice’ in Von Hirsch, A, Roberts, J, Bottoms, 
AE, Roach, K and Schiff, M (eds) Restorative Justice & Criminal Justice: Competing or Reconcilable 
Paradigms? Oxford: Hart Publishing, p 2. 
92 Drumbl (n 65) p 288.  
93 Roberts (n 41) p 127. 
94 Roht-Arriaza (n 55) p 13. 
95 Cahn, N (2005) ‘Beyond Retribution and Impunity: Responding to War Crimes of Sexual 
Violence’ in Stanford Journal of Civil Rights and Civil Liberties, vol 1, p 220. 
96 See Nikolić-Ristanović (n 90) p 276. 
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intervention’ ‘community interventions’ ‘community-generated responses’ 

‘psychosocial interventions’ ‘state level alternatives to legal intervention’ ‘legal 

interventions’ ‘evidence collection’.97 All these platforms go into one direction: a more 

harmonized approach to transitional justice. The thesis aims through this analysis to 

show that this is the most positive, appropriate and logical way forward and will for 

this purpose examine the existing responses to sexual violence against women in 

armed conflicts, their achievements and the remaining problems, which could serve to 

build up an improved transitional perspective for survivors of sexual violence in the 

future. 

4. Methodological Issues 

Several issues of methodology need to be clarified at this point in order to allow 

coherence, a reasonable span in the debate and possible conclusions for the thesis. The 

main issues are the focus on women throughout the thesis, the decision not to conduct 

interviews with the main actors of this research, the feminist standpoint, the debate of 

international law versus criminology and finally some terminological clarifications. 

Focus on Women 

The decision to focus this research solely on women is based on several premises. 

Firstly, the fact that women are the majority of the victims affected by this type of 

violence during armed conflicts. This is not to deny that men are also affected by 

sexual violence, by being victims themselves98 or because their female family 

                                                 
97 See Fletcher (n 37) pp 623-624. 
98 There are also certainly crimes of the same nature committed against men but the consequences are 
quite different and not the subject of this thesis. For more information of sexual violence against men 
in armed conflicts, see among others Women’s Rights Unit (Jarvis, M) (1998) Sexual Violence and 
Armed Conflicts: United Nations Response, p 1 as well as Jones, IH (2000) ‘Cultural and Historical 
Aspects of Male Sexual Assault’ in Mezey, GC and King, MB (eds) Male Victims of Sexual Assault, 
(2nd edn), Oxford: Oxford University Press, pp 113-124 or Smaus, G (2003) ‘Vergewaltigung von 
Männern durch Männer’ in Künzel, C (ed) Unzucht-Notzucht-Vergewaltigung: Definitionen und 
Deutungen sexueller Gewalt von der Aufklärung bis Heute, Frankfurt am Main: Campus, pp 221-242. 
On the issue of sexual violence against men and the consequences on the construction of masculinity, 
see Zarkov, D (2001) ‘The Body of the Other Man: Sexual violence and the Construction of 
Masculinity, Sexuality and Ethnicity in Croatian Media’ in Moser, CON and Clark, FC, (eds) 
Victims, Perpetrators or Actors?, London: Zed Books. cf Koinange, J ‘Rape, Brutality Ignored to 
Aid Congo Peace’ available at www.cnn.com/2006/WORLD/africa (last visited 24 May 2006). cf on 
male rapes in a British context in Graham, R (2006) ‘Male Rape and the Careful Construction of the 
Male Victim’ in Social and Legal Studies, vol 15, no 2, pp 187-208 and on men as victims generally, 
see Newburn, T and Stanko, E (1994) ‘When Men are Victims: the Failure of Victimology’ in 
Newburn, T and Stanko, E (eds) Just Boys Doing Business? Men, Masculinities and Crime, London: 
Routledge. 

http://www.cnn.com/2006/WORLD/africa
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members are affected. Nevertheless, the majority of the victims remain women and the 

consequences of sexual violence for women are unique to their gender.99 De Brouwer, 

for example, explains that: ‘it is an acknowledged fact that sexual violence primarily 

and disproportionately affects women, particularly when it rises to the level of 

genocide, crimes against humanity or war crimes’.100  

Secondly, this crime has long been characterised by the ‘silencing’ of women 

and the crime committed against them.101 Women have been mostly left to cope in 

private with the consequences. These consequences may affect women in a number of 

ways, some very unique to their gender and with potential to dramatically alter their 

lives.102 Little possibility of redress or justice has been at their disposal after a conflict 

or even simply, the right to tell their story, be understood and accepted.103 Wong wrote 

that 

Violence, to which women are particularly vulnerable, is still authorized 
in two realms of behaviour – in the private realm of domesticity and the 
public realm of war. Both arenas tend to be enveloped in silence.104 

Thirdly, although civilian populations, whether women, men or children, may 

be affected in part similarly by the conflict, having to face the hardships of survival 

and social breakdown, the responses brought by local communities, states and the 

international community have mostly focused on men or the community in general. 

The transitional justice mechanisms have mostly dealt with crimes affecting men or 

both genders, rarely the ones almost exclusively affecting women.105 Indeed, as said 

above, sexual violence is committed against women in far greater numbers than men 

and thus has rarely benefited from a specific focus from post-conflict justice 

mechanisms. These three points constitute the main reasons why this thesis will focus 

solely on women.  

                                                 
99 Chinkin, C (1994) ‘Rape and Sexual Abuse of Women in International Law’ in European Journal 
of International Law, vol 5, p 1. 
100 De Brouwer, A-MLM (2005) Supranational Criminal Prosecution of Sexual Violence: The ICC 
and the Practice of the ICTY and the ICTR, Mortsel: Intersentia, p 26. 
101 cf Allen, B (1996) Rape and Warfare: the Hidden Genocide in Bosnia-Herzegovina and Croatia, 
Minneapolis: University of Minnesota Press. 
102 For more information see ch 4 of the thesis. 
103 See Anonyma, (2003) Eine Frau in Berlin: Tagebuchaufzeichnungen vom 20. April bis 22. Juni 
1945, Frankfurt am Main: Eichborn AG, pp 279-280. 
104 Wong, D (1995) ‘War and Women’ in Canadian Woman Studies, vol 14, no 2-3, pp 25-29. 
105 Duggan, C and Abusharaf, AM (2006) ‘Reparation of Sexual Violence in Democratic Transitions: 
The Search for Gender Justice’ in De Greiff, P (ed) The Handbook of Reparations, Oxford: Oxford 
University Press, p 624. 
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No Interviews 

The decision to conduct this research using predominantly secondary research was 

established on various premises. Firstly, the thesis’ main outlook is more doctrinal than 

empirical; indeed, I intend to offer an overview of the responses to sexual violence in 

order to suggest in the conclusion how to move towards a more rounded approach to 

dealing with the phenomena through a transitional justice perspective which needs to 

be improved.  

Secondly, and crucially, the topic, sexual violence, is a very sensitive topic. In 

conjunction with my supervisors, I decided that it would not be fair or justifiable to 

the victims/survivors to be interviewed and to risk becoming re-victimised for this type 

and level of research.106 The UN has warned against multiple interviewing of 

victims/survivors of sexual violence and appealed for the need for proper training of 

and coordination between the interviewers in order to avoid multiple-interviewing. To 

ignore such guidance may provoke re-victimisation or impede the healing of the 

interviewee.107  

Thirdly, there is already a vast amount of primary empirical research that has 

been conducted in the field by a number of both local or international organisations, 

academics and other experts.108 Of course on a topic as sensitive as sexual violence 

some of the research conducted in the field may be inaccurate or even biased. 

However, my approach aims to neutralise possible bias, not by developing more 

sophisticated empirical methodology (something that I would be ill-equipped to do) 

but, instead, by offering normative-analytical reasoning. I think that the problem of 

                                                 
106 See also the discussion about the search for data on sexual violence and its problems in Lindsey, R 
(2002) ‘From Atrocity to Data: Historiographies of Rape in the Former Yugoslavia and the Gendering 
of Genocide’ in Patterns of Prejudice, vol 36, no 4, pp 59-78. 
107 cf UN Economic and Social Council (1993) Report of the Secretary General, Question of the 
violation of human rights and fundamental freedoms in any part of the world, with particular reference 
to colonial and other dependent countries and territories: Rape and abuse of women in the territory of 
the former Yugoslavia, E/CN.4/1994/5. 
108 See among others Nikolić-Ristanović, V (2000) ‘Sexual Violence’ in Nikolić-Ristanović, V (ed) 
Women, Violence and War: Wartime Victimization of Refugees in the Balkans, Budapest: Central 
European University Press, Matokot-Mianzenza, S (2003) Viol des Femmes dans les Conflits Armés et 
Thérapies Familiales: Cas du Congo Brazzaville, Paris: L’Harmattan, Medica Mondiale eV (Hrsg) 
(2004) Sexualisierte Kriegsgewalt und ihre Folgen, Frankfurt am Main: Mabuse Verlag. cf Agnes, F 
(ed) (2002) Of Lofty Claims and Muffled Voices: A Perspective of the Gujarat Carnage, Mumbai: 
Majlis or Human Rights Watch (1996) Shattered Lives: Sexual Violence during the Rwandan Genocide 
and its Aftermath or Human Rights Watch (2003) “We’ll Kill You If You Cry”: Sexual Violence in the 
Sierra Leone Conflict, vol 15, no 1(A). See also Amnesty International (2004) Colombia: “Scarred 
Bodies, Hidden Crimes”: Sexual Violence against Women in the Armed Conflict, AI-Index: AMR 
23/040/2004 or Amnesty International (2004) Colombia: “Scarred Bodies, Hidden Crimes”: Sexual 
Violence against Women in the Armed Conflict, AI-Index: AMR 23/040/2004.  



 

 19 

sexual violence, once it has been sufficiently documented, is primarily a practical 

problem that asks for a normative solution. Much as further empirical research may 

refine our empirical knowledge, it will remain wanting if concrete legal solutions are 

not forthcoming. On the face of it, there is independent value in the account I am 

putting forward, irrespective of the possible deficiencies of the primary empirical 

sources. 

Feminist Positioning 

A number of different trends have been examined and taken into account at various 

points in the thesis, as I do not wish to reject the valuable work that has been achieved 

over the decades by the many feminist authors.109 However, I would argue that some 

of the more radical views have tended to result in essentialism, one-dimensionality 

and/or over-victimisation.110 An example is the portraying of all men of a particular 

ethnic group as rapists.111 Those views have sometimes done more damage and caused 

more suffering by stigmatising other women, even if involuntarily.112 Some feminists 

have, especially in the 1980s and1990s, published a number of articles and books on 

their theories about sexual violence, which in points I cannot concur with,113 since they 

maintain a somewhat manicheist vision of the world that leads to oversimplified 

interpretations. However, as said, I am willing to draw some insights of whatever 

feminist perspective, which I think can assist in better understanding and subsequently 

responding to sexual violence in armed conflict.114 

I place myself within a cosmopolitan type of feminism, which, far from 

eschewing the importance of gender and culture, still ranks humanity as the most 

                                                 
109 For an analysis of the work that has been achieved by feminists in this particular field, see the 
peculiar, albeit original work by Quenivet who simply criticises everything that has been achieved by 
feminists in this field, in Quenivet, NNR (2005) Sexual Offenses in Armed Conflict and International 
Law, New York: Transnational Publishers. cf Zinsstag, E (2006) Book Review of Sexual Offences in 
Armed Conflict and International Law by Quenivet in British Journal of Criminology, vol 46, no 4, 
pp 776-779. 
110 See eg Nikolić-Ristanović (n 12) pp 138-145. cf Badinter, E (2003) Fausse Route, Paris: Odile 
Jacob, eg pp 13-28 or pp 160-175. 
111 See eg discussion in Kesic, V (1994) ‘A Response to Catharine McKinnon’s Article “Turning Rape 
into Pornography: Post-Modern Genocide”’ in Hastings Women’s Law Journal, vol 5, pp 267-280.  
112 See Nikolić-Ristanović, V (2001) ‘From Sisterhood to Non-Recognition: Instrumentalization of 
Women’s Suffering in the War in the Former Yugoslavia’ in Sociologija, vol XLVIII, pp 213-226. 
113 For example the collected texts of MacKinnon, which are sometimes too essentialist and even 
antagonistic. See MacKinnon, CA (2006) Are Women Human? And Other International Dialogues, 
Cambridge: Belknap Press of Harvard University Press. cf Dworkin, A (2000) Scapegoat: The Jews, 
Israel and Women’s Liberation, London: The Free Press. 
114 For a similar view cf Charlesworth, H, Chinkin, C and Wright, S (1991) ‘Feminist Approaches to 
International Law’ in American Journal of International Law, vol 85, p 613. 
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fundamental identity of persons. More specifically cosmopolitanism,115 as a doctrine, 

subscribes to the following set of theses:  

(1) Human beings are ultimate units of moral concern. Families, tribes, 
nations, cultures, and so on can become units of moral concern only 
indirectly. (2) The status as an ultimate unit of moral concern extends to 
all human beings equally. (3) Human beings should be treated as ultimate 
units of concern by everyone.116 

Along these lines, a cosmopolitan feminism would argue that the identity of 

‘being a woman’ rests upon the more fundamental identity of ‘being human’. This 

view should not be understood as yielding a conflict between the various identities, 

but instead as illustrating the role humanity plays in enabling all other particular 

identities, including that of gender, to flourish. More importantly, the priority of 

humanity ensures equality between persons, a value that would go astray if it would 

be surrendered to the multitude of identities. Nussbaum seems to give the gist of 

cosmopolitan feminism when she describes her own version of feminism as ‘[…] 

internationalist, humanist, liberal, concerned with the social shaping of preference and 

desire, and finally, concerned with sympathetic understanding’.117  

Beyond Criminology versus International Law 

There is another issue present throughout the thesis that may need a few words of 

clarification here. Through my interdisciplinary background, and as explained in the 

section on harmonizing approaches to justice, I consider firmly that no transitional 

justice response on its own may be adequate, especially not for such a complex issue 

as sexual violence in armed conflicts. As McEvoy has argued transitional justice has 

been clearly ‘dominated’ hitherto by ‘a narrow legalistic’ approach.118 Therefore both 

criminology and international law broadly defined, as discussed below, need to be 

incorporated here. I believe, on the same lines as Roberts et al that these two disciplines 

                                                 
115 For more information on cosmopolitanism see eg Appiah KA (2006) Cosmopolitanism: Ethics in a 
World of Strangers, London: Allen Lane for Penguin Books. cf discussion about a cosmopolitan 
approach in Kaldor, M (1999) Old and New Wars, Cambridge: Polity, pp 112-137.  
116 These criteria derive from Pogge, T (1992) ‘Cosmopolitanism and Sovereignty’ in Ethics, vol 103, 
pp 48-75, as reprinted in Sangiovanni, A (2007) ‘Global Justice, Reciprocity and the State’ in 
Philosophy and Public Affairs, vol 35, no 1, p 3. 
117 Nussbaum, MC (1999) Sex and Social Justice, Oxford: Oxford University Press, p 6. See also 
discussion in Mullaly, S (2006) Gender, Culture and Human Rights: Reclaiming Universalism, 
Oxford: Hart Publishing, pp 59-69. 
118 See the convincing analysis in McEvoy, K (2007) ‘Beyond Legalism: Towards a Thicker 
Understanding of Transitional Justice’ in Journal of Law and Society, vol 34, no 4, p 413. 
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can and should coexist in a ‘methodologically pluralistic way’119 and I intend to show 

that by linking them, a more comprehensive response may be suggested for sexual 

violence against women in armed conflicts.  

Charlesworth has rightly described international law as being a ‘discipline of 

crisis’ meaning that international law improves because of events which force it to 

change.120 Sexual violence during armed conflict has certainly benefited from the 

recent advances made by this discipline through several of the conflicts in the last 

decade. Nevertheless, it is too limiting, too late and therefore surely wrong to consider 

only this discipline when attempting to find better ways to respond and maybe prevent 

a crime such as sexual violence.  

In addition criminology has an important role to play before, during and after 

political and social transitions, having been often either overshadowed by classical 

approaches to post-conflict justice or too narrowly conceptualised by what 

criminology was all about.121 However, a number of authors have recently advanced 

ideas for new forms of criminological inquiry and responses. For example Jamieson 

has argued in favour of a ‘criminology of war’,122 contending that the nature of 

conflicts has evolved from the traditional interstate war to ‘new wars’.123 Ruggiero has 

preferred to advance the idea of ‘criminology as ceasefire’.124 McEvoy hints towards 

a non-negligible idea: the possibility of a ‘criminology of transition’.125 Cohen has 

explained that both international law and criminology are bound by state crimes.126 He 

cites ‘accountability’ as being a possible link between both disciplines when dealing 

with war crimes.127 This debate is far from over but is not the subject here, therefore it 

                                                 
119 Roberts, P and McMillan, N (2003) ‘For Criminology in International Criminal Justice’ in Journal 
of International Criminal Justice, vol 1, pp 315-338. 
120 See Charlesworth, H (2002) ‘International Law: A Discipline of Crisis’ in Modern Law Review, 
vol 65, pp 377-392. 
121 See Roberts et al for more insight over this debate, in Roberts (n 117) pp 317-336. cf Ruggiero, V. 
(2005) ‘Criminalizing War: Criminology as Ceasefire’ in Social and Legal Studies, vol 14, no 2, p 
255.  
122 cf Jamieson, R (1998) ‘Towards a Criminology of War in Europe’ in Ruggiero, V, South N, and 
Taylor, I, (eds) The New European Criminology: Crime and Social Order in Europe, London: 
Routledge, p 481. 
123 cf Kaldor, M. (1999) Old and New Wars, Cambridge: Polity. 
124 See Ruggiero, V (2005) ‘Criminalizing War: Criminology as Ceasefire’ in Social and Legal 
Studies, vol 14, no 2, pp 239-257. 
125 McEvoy (n 118) p 433. 
126 Cohen (n 43) p 9. 
127 ibid p 11. 
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will not be discussed further in this instance, although the main idea will be applied 

since the thesis will use both approaches. 

I will therefore use the various material available, whether criminological or 

legal, which may be useful to examine thoroughly the various existing responses to 

sexual violence against women in armed conflict and thus bring forward elements 

useful to build up in the future a more coherent and adequate response to this crime. 

Beyond Victim versus Survivor   

The focus of this research will be on female victims of broadly defined acts of sexual 

violence. The ICTY/R and the ICC have taken different approaches to defining the 

word ‘victim’. On the one hand, the ICTY/R have declared a victim ‘a person against 

whom a crime over which the Tribunal has jurisdiction has allegedly been 

committed’.128 The ICC on the other hand, has broadened its definition to include 

organisations and institutions as potential victims alongside persons who have been 

victimised.129 

The word ‘victim’ bares heavy significance and the necessary attention must 

be given to the arguments made by Walklate, who cautions against using a dichotomy 

that commonly presents women as victims and men as offenders, as it may be 

unhelpful and abasing to both.130 There have been debates about the term ‘victim’, 

with the word ‘survivor’ being put forward as an alternative, as it is considered to be 

less judgemental towards the person who suffered during an armed conflict. 

Furthermore, those who suffer during conflicts generally cannot be only victims, but 

are also survivors and even enablers.131 Some experts, especially in the humanitarian 

domain have argued in favour of the word ‘survivor’ claiming that ‘the word “victim” 

connotes powerlessness and stigma, the very outcomes that all projects are trying to 

prevent. Projects formerly known as VOV became projects for survivors of 

violence’.132 

                                                 
128 ICTY/ICTR Statute: Rule 2A ICTY/R RPE. 
129 Rome Statute: Rule 85 of the ICC RPE. 
130 See eg Walklate, S (2004) Gender, Crime and Criminal Justice, (2nd edn), Portland: Willan 
Publishing, p 37. 
131 Askin, KD (2003) ‘The Quest for Post-Conflict Justice’ in Columbia Journal of Transnational 
Law, vol 41, p 515.  
132 Vann, B (2002) Gender-Based Violence: Emerging Issues in Programs Serving Displaced 
Populations, GBV Global Technical Support Project, Reproductive Health for Refugees Consortium, 
p v. 
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Despite these important and rational arguments both terms will be used in the 

thesis because as Cahn explains: ‘I use the terms interchangeably, because the women 

are both victims and survivors’.133 Also as De Brouwer argues not all women who are 

sexually abused during conflicts, survive their ordeal and therefore the word survivor 

is not always the most adequate in this type of study.134 Furthermore, most of the 

literature uses one or the other or both with various arguments therefore making it 

impossible to limit oneself to only one.135 Using both terms is not intended to 

emphasize one in contrast to the other, or to pass moral judgements on either. The 

argument that Kelly made twenty years ago is still valid, the analysis has to go beyond 

the concept that women are the ‘inevitable victims’.136 Instead, they are the survivors 

of the chronic gendered violence characteristic of armed conflicts. The choice to use 

both terms is a compromise that in no ways should affect the meaning of the paradigm 

that both terms represent: the women who suffer sexual violence during armed 

conflicts at the hands of combatants. 

5. Presentation of Structure 

This thesis will consist of three main parts. Part 1 will be divided in four chapters. The 

first will define the main crimes that are included under the principal paradigm of 

sexual violence used throughout this thesis. It will also present the main instruments, 

which are available under international law to protect women from sexual violence 

during armed conflicts. The next chapter will provide an example of classification of 

sexual violence in armed conflicts. Chapter 3 presents some of the causes believed to 

be responsible for the systematic occurrence of sexual violence against women during 

armed conflicts, examining successively some of the issues which legitimise this type 

of violence, combatants and their main reasons for resorting to such practises. Lastly, 

the conditions within a conflict, which may induce this type of crime, will be assessed. 

In chapter 4, the multiple consequences that may affect victims of sexual violence 

during and after conflicts will be analysed. The consequences examined here include 

                                                 
133 See fn 8 in Cahn (n 92) p 220. 
134 De Brouwer (n 100) p 25. 
135 See eg the explanation on the choice of the term ‘victim’ in Healing Through Remembering (2006) 
Making Peace with the Past: Options for Truth Recovery Regarding the Conflict in and about 
Northern Ireland, p 3. 
136 Kelly, L (1988) Surviving Sexual Violence, Minneapolis: University of Minnesota Press. 
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the physical, psychological as well as social and economical effects of sexual violence 

on women.  

Part 2 will address the retributive approaches within transitional justice to 

sexual violence during a conflict. This part will examine the various retributive 

responses by analysing the two main levels of court which may deal with this type of 

crime and consider their appropriateness and success in dealing with war crimes and 

especially sexual violence committed during armed conflicts. This thesis will also 

assess their utility for the victims and the main problems that each encounter. Chapter 

5 will specifically look at what domestic courts and national courts in third countries 

have achieved for sexual violence but also at the problems affecting this type of 

instruments. Chapter 6 will deal with international courts, namely the two ad hoc 

courts and the international criminal court but will also examine a newer type of 

international courts, which are the so called ‘hybrid’ or ‘mixed’ courts. Each chapter 

will also point at the main challenges affecting each type of retributive response. 

Part 3 will concentrate on what is called here the ‘restorative paradigm’. This 

part will examine the work of transitional mechanisms less concerned with punishing 

perpetrators than with seeking the truth, offering some reparations and dialogue. 

Chapter 7 will assess truth commissions by bringing forward the main characteristics 

of such instruments and then presenting three cases where sexual violence was 

specifically included. Finally, the main problems with this scheme will be discussed. 

Chapter 8 will examine reparation schemes generally and then in the specific light of 

sexual crimes during armed conflicts considering some recent cases and their 

outcomes. Again the main problems with this type of exercise will be put forward. 

Lastly, chapter 9 will tackle the fairly new scheme that is restorative justice per se. Its 

main characteristics to date will be considered and its possible relevance to sexual 

violence in armed conflicts investigated, bearing in mind that traditional retributive 

justice mechanisms have generally failed to contend successfully with sexual violence. 

Some of the potential obstacles and challenges will also be discussed in each chapter. 

In conclusion, final remarks will be made concerning the possibility of a transitional 

justice perspective for wartime sexual violence survivors. 
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PART 1: THE CHARACTERISATION OF SEXUAL VIOLENCE AGAINST 
WOMEN IN ARMED CONFLICTS 

Introduction  

Part 1 of the thesis begins with an outline of some of the key definitional questions 

concerning sexual violence in armed conflicts. An exploratory discussion about some 

of the key causes of such violence will follow. A discussion on the potential 

consequences ends the characterisation of sexual violence proposed here. A clear 

understanding of the sui generis nature of sexual violence against women is of central 

concern in the field,1 not least because the main characteristics of this crime have been 

to date at best misunderstood, at worst misinterpreted or even misused. However as 

the UN High Commissioner for Refugees contends in her report on sexual violence 

against refugees: ‘understanding the causes will help you to develop effective actions 

to prevent the violence; understanding the consequences allows you to develop 

appropriate response packages for victims/survivors’.2 This part will therefore allow 

further on in the thesis a more in depth examination of the effectiveness, suitability 

and prerequisites of the transitional justice responses to sexual violence in armed 

conflicts. Ní Aolaín has also asserted the importance of such an approach: ‘there 

remains a limited understanding of the functionality of sex-based violence during war. 

[…] For law to be effective it must co-relate sanction to the experience of the victim’.3 

The main characteristics of armed conflicts have changed dramatically over the 

last century. The shift in the way conflicts affect civilians and non-civilians, women 

and men is a striking example of this change. In fact, just over a century ago 90 per 

cent of the fatalities in war were soldiers (meaning mostly men) whereas today it is the 

                                                 
1 See eg Nikolić-Ristanović, V (2000) ‘Sexual Violence’ in Nikolić-Ristanović, V (ed) Women, 
Violence and War: Wartime Victimization of Refugees in the Balkans, Budapest: Central European 
University Press, Amnesty International (2004) Colombia: ‘Scarred Bodies, Hidden Crimes’: Sexual 
Violence Against Women in the Armed Conflict, AI-Index: AMR 23/040/2004 or Amnesty 
International (2004) Democratic Republic of Congo: Mass Rape: Time for Remedies, AI-index: 
AFR62/018/2004. Human Rights Watch (2003) “We’ll Kill You If You Cry”: Sexual Violence in the 
Sierra Leone Conflict, vol 15, no 1 (A) or Human Rights Watch (2003) Iraq, Climate of Fear: Sexual 
Violence and Abduction of Women and Girls in Baghdad, vol 15, no 7(E). cf Medica Mondiale eV 
(Hrsg) (2004) Sexualisierte Kriegsgewalt und ihre Folgen, Frankfurt am Main: Mabuse Verlag. cf UN 
Social Economic Council (1998) Final Report submitted by Ms. Gay J. McDougall, Special 
Rapporteur, Contemporary Forms of Slavery: Systematic Rape, Sexual Slavery and Slavery-like 
Practices during Armed Conflict, E/CN.4/Sub.2/1998/13. 
2 UN High Commission for Refugees (2003) Sexual and Gender-Based Violence against Refugees, 
Returnees and Internally Displace Persons: Guidelines for Prevention and Response, p 21. 
3 Ní Aolaín, F (2000) ‘Sex-Based Violence and the Holocaust: A Reevaluation of Harms and Rights in 
International Law’ in Yale Journal of Law and Feminism, vol 12, p 44. 



 

 26 

exact opposite figure, the fatalities are 90 per cent civilian (meaning a disproportionate 

number of women and children).4 Sexual violence is inflicted specifically upon women 

during conflicts for a number of reasons. Women may be targets because they are 

indispensable for a society to be able to function, before, during and after a conflict.5 

The impact sexual violence has on women themselves but also on their environment, 

including their families (especially the male members) and their communities shows 

that it affects the whole structure of a society.6 If a woman is attacked, the family and 

the community may indeed be destabilised and many more may suffer the 

consequences. In addition, women may generally also be a target due to the situation 

in which civilians are left during armed conflicts.7 The consequences of sexual assaults 

may be so far-reaching that it is inevitable that such crimes be considered as potentially 

‘advantageous’ to the running of a conflict.8 Bourdieu explains furthermore that 

women have long been considered as ‘values’ as of an investment, which men have to 

protect, or else their investment, potential ‘social capital’, may be ‘devalued’ or lost.9 

Many communities experience difficulties dealing with sexual violence perpetrated 

against one of its members.10 This may provoke stigmatisation and ostracisation, 

which in turn may re-victimise the women, who already may have to deal with a 

number of other consequences such violence may provoke.11 A better understanding 

of the main characteristics of this crime may therefore allow improved responses. 

                                                 
4 UN Department of Public Information (2000) Fact Sheet no 5 ‘Women and Armed Conflict’, 
DPI/2035/E, cf Charlesworth, H and Chinkin, C (2000) The Boundaries of International Law, 
Manchester: Manchester University Press, p 251. cf Goldstone, who reports statistics from World War 
I, which give the percentage of civilian casualties for that conflict at five per cent, whereas soldiers are 
the remaining 95 per cent, in Goldstone, RJ (2002) ‘The Role of International Criminal Law in the 
Prosecution of War Crimes’ in Temple International and Comparative Law Journal, vol 16, no 2, p 
373. 
5 Amnesty International (2001) Broken Bodies, Shattered Minds: Torture and Ill-Treatment of Women 
AI-index: ACT 40/001/2001, p 47. 
6 Braudel, F (1987) A History of Civilizations, Harmondsworth: Penguin Books, p 29. 
7 cf Human Rights Watch (2000) ‘Kosovo: Rape as a Weapon of “Ethnic Cleansing”’ vol 12, no 3(D), 
p 14. cf also Bonino, E (1997) ‘After Srebrenica: Finding the Will to Live’ in DHA News: Women in 
Emergencies, no 22, p 1. The UN report that ‘75 per cent of displaced people are women and children, 
in some refugee populations they constitute 90 per cent’ from UN Department of Public Information 
(2000) Fact Sheet no 5 ‘Women and Armed Conflict’, DPI/2035/E. 
8 See discussion in Carter, A (1998) ‘Should Women Be Soldiers or Pacifists?’ in Lorentzen, LA and 
Turpin, J (eds) The Women and War Reader, New York: New York University Press. 
9 cf Bourdieu P (1998) La domination masculine, Paris: Editions du Seuil, p 69. 
10 See Anonyma (2003) Eine Frau in Berlin: Tagebuchaufzeichnungen vom 20. April bis 22. Juni 
1945, Frankfurt am Main: Eichborn AG, p 125.  
11 See Nikolić-Ristanović, V (2000) ‘Sexual Violence’ in Nikolić-Ristanović, V (ed) Women, Violence 
and War: Wartime Victimization of Refugees in the Balkans, Budapest: Central European University 
Press, p 42. 
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In the first chapter, some definitions will be offered as to the various 

components within the crime of sexual violence. In addition, the main legal 

instruments that officially guard potential victims from this type of victimisation as 

well as the main avenues for the prosecution of such crimes will be presented. The 

second chapter will propose one possible thematic classification of sexual violence. 

The third chapter will look into some of the possible causes for this type of 

victimisation. The fourth chapter will focus on the potential consequences of sexual 

violence against women in armed conflicts, in particular physical, psychological, 

social and economic ones.  
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CHAPTER 1: DEFINITIONS AND THE LEGAL FRAMEWORK 

1. Introduction 

This chapter shall endeavour to comprehensively present the main crimes covered by 

the generic phrase ‘sexual violence against women’, which are dealt with throughout 

the thesis. The UN High Commission for Refugees’ general definition of sexual 

violence, which shall be followed herein specifically in a context of violent conflict  

Refers to an act, attempt or threat of a sexual nature that results, or is 
likely to result in physical, sexual or psychological harm to women and 
girls, whether occurring in private or in public.1  

Prior to examining some of the likely causes and consequences of sexual violence for 

the victims in the upcoming chapters it is necessary to understand the meaning of the 

various crimes, which build this phrase. This chapter will also present the main legal 

instruments available today which officially outlaw this specific type of victimisation 

during armed conflicts. 

2. Definitions of the Main Crimes 

The generic term, which encompasses the different crimes studied within the thesis, is 

the all-encompassing term of ‘sexual violence’. The ICRC argues that sexual violence 

comprises a number of different crimes: 

It is insufficient to understand sexual violence solely as rape. Sexual 
violence also encompasses: forced prostitution, sexual slavery, forced 
impregnation, forced maternity, forced termination of pregnancy, 
enforced sterilization, indecent assault, trafficking, inappropriate 
medical examinations and strip searches.2 

In the thesis, I shall distinguish between the following types of sexual violence: 

rape, sexual assault, sexual mutilation, forced prostitution, sexual slavery, sexual 

torture, and forced impregnation. I will do so by introducing some of the main features 

of each of them but also some debates, which have defined them recently.3 

                                                 
1 UN High Commission for Refugees (2003) Sexual and Gender-Based Violence against Refugees, 
Returnees and Internally Displace Persons: Guidelines for Prevention and Response, p 10. 
2 ICRC (2004) Addressing the Needs of Women Affected by Armed Conflict, an ICRC Guidance 
Document, p 25. 
3 I have left out enforced sterilisations or forced abortions from this list, although they are often cited 
as part of sexual violence against women in armed conflicts, but I consider these two crimes more as 
reproductive crimes rather than specifically crimes of sexual violence. 
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2.1 Rape 

As rape is the most common and widespread instantiation of sexual violence during 

warfare, the discussion will be slightly more developed in this section. Rapes 

committed either in times of peace or in times of conflict have some common 

characteristics, some of which are touched upon below. 

To begin with, a myth has been proliferated for centuries and still has some 

advocates today,4 that this type of violence is related to sexuality or even desire.5 

Gardner et al refute this in their philosophical inquiry about the ‘wrongness of rape’, 

arguing that ‘rape typically has nothing to do with sexual desire, and everything to do 

with a male desire for power over women’.6 Seifert explains that the belief that rape is 

associated with male sexuality is simply misplaced whether in a peaceful or conflict 

context.7 Messerschmidt also denigrates this popular belief and explains that ‘the 

definition of women as sexual objects, and the perceptions of men as having a special 

“drive”, are necessary components for turning a violent situation into a violent sexual 

situation’.8  

Rape has historically been considered a private matter characterised by 

widespread silence and invisibility,9 and has been treated as such in both peaceful 

societies and societies which are undergoing violent conflict.10 The lack of due 

diligence by authorities for the female victims of marital rape is a striking example of 

law’s deficiency regarding what is categorised as part of the private sphere. Gavey 

writes accordingly that: ‘the idea of rape by a sexual partner was for years regarded by 

many as an oxymoron’.11 Indeed, despite it being a fairly common occurrence in many 

societies, there has been little remedy available for the victims. As Smart has argued, 

                                                 
4 See eg the biosocial theory developed by the likes of Thornhill and Palmer, in Thornhill, R, Palmer, 
CT (2000) A Natural History of Rape, Biological Bases of Sexual Coercion, Sabon: MIT Press. 
5 Morbois et al deny this as do most specialists nowadays. See Morbois, C and Casalis, M-F (2002) 
L’Aide aux Femmes Victimes de Viol, Le Bouscat: L’Esprit du Temps, p 21. cf Smart, C. (1976) 
Women, Crime and Criminology: A Feminist Critique, London: Routledge & Kegan Paul, p 95. 
6 Gardner, J and Shute, S (2000) ‘The Wrongness of Rape’ in Horder, J (ed) Oxford Essays in 
Jurisprudence, Oxford: Oxford University Press, p 211. 
7 Seifert, R (1994) ‘War and Rape: A Preliminary Analysis’ in Stiglmayer, A, (ed) Mass Rape: The 
War against Women in Bosnia-Herzegovina, Lincoln: University of Nebraska Press, p 55. 
8 Messerschmidt, JW (1986) Capitalism, Patriarchy and Crime: Toward a Socialist Feminist 
Criminology, Lanham: Rowman and Littlefield Publishers, p 132. 
9 See eg Seifert (n 7) p 68. 
10 For a discussion of the public/private dichotomy see Bridgeman, J and Millns, S (1998) Feminist 
Perspectives on Law: Law’s Engagement with the Female Body, London: Sweet and Maxwell, p 24. 
11 Gavey, N (2005) Just Sex? The Cultural Scaffolding of Rape, London: Routledge, p 35. 
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if the rapist and the victim do not fit the stereotypical images commonly accepted in 

the event of a rape, such as the ‘pathological stranger’ and the ‘normal woman’, little 

can and will be done.12 This type of violence has fairly systematically been kept out 

of the public eye. In consequence, perpetrators have benefited from a high level of 

impunity and despite the obligations of due diligence by states there has been by and 

large a sort of ‘cultural tolerance’ for this type of crime.13 

Despite the fact that rape committed in peacetime and rape during conflicts, 

share a number of similar consequences for the victims, a survivor of rape in wartime 

may be faced with a number of other issues such as losing relatives, a home or be 

confronted with economic insecurity.14 Moreover, the scale of rape occurrences during 

a conflict may be much higher and more violent than in a peaceful context.15  

Rape has sometimes been considered as a common crime during an armed 

conflict, yet one can detect different types of rape in war.16 These range from the 

isolated case perpetrated by a ‘bad element’ to the organised campaigns of rape, where 

it may have been used as an instrument of war.17 There, rape becomes a systematic 

policy or a tool used to destroy an enemy group, be it on ethnic, cultural or other 

grounds. Rape as a tool of genocide and ethnic cleansing has been identified as such 

during the conflicts in Rwanda and the former Yugoslavia and in other armed conflicts 

having taken place since. One of the unexpected consequences has been that in some 

ways, this occurrence has overshadowed the isolated case of rape in wartime.18 A 

possible explanation for this is that rape as part of a genocide results in an entire ethnic 

group’s autonomy and identity being put under threat. This type of mass rape may 

impact on the entire population within the group. On the other hand, an isolated case 

                                                 
12 Smart, C (1976) Women, Crime and Criminology: A Feminist Critique, London: Routledge & 
Kegan Paul, p 94. 
13 Gavey (n 11) p 39. 
14 See eg Human Rights Watch (2003) “We’ll Kill You If You Cry”: Sexual Violence in the Sierra 
Leone Conflict, vol 15, no 1 (A), p 31. 
15 Nikolić-Ristanović, V (2000) ‘Sexual Violence’ in Nikolić-Ristanović, V (ed) Women, Violence 
and War: Wartime Victimization of Refugees in the Balkans, Budapest: Central European University 
Press, p 57. cf Wood, EJ (2004) Sexual Violence during War: Explaining Variations’ paper prepared 
for Order, Conflict and Violence Conference at Yale University (cited with author’s approval) p 14. 
16 See discussion in Rejali, DM (1998) ‘After Feminist Analyses of Bosnian Violence’ in Lorentzen, 
LA and Turpin, J (eds) The Women and War Reader, New York: New York University Press. 
17 See eg Brownmiller, S (1975) Against Our Will, Men, Women and Rape, Harmondsworth: Penguin 
Books, pp 31-113 cf Amnesty International (2005) No Turning Back: Full Implementation of 
Women’s Human Rights Now! 10 Year Review and Appraisal of the Beijing Declaration and Platform 
for Action, AI-index: IOR 41/002/2005, p 12. 
18 Copelon, R (1995) ‘Gendered War Crimes: Reconceptualising Rape in Time of War’ in Peters, J 
and Wolper, A (eds) Women’s Rights, Human Rights, London: Routledge, p 199. 
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of rape affects ‘only’ the victim’s physical and mental integrity and therefore may not 

be considered as equally compelling.19  

On a more general note, rape has long been considered as an attack on the 

honour of first the woman, then of the family and even sometimes of the community.20 

Gardam et al claim similarly that rape has long been considered by some societies as 

an attack on a woman’s honour rather than a violent physical attack perpetrated against 

this person.21 The main consequence of a rape in a traditional and patriarchal society 

has been that values sought after for a woman such as ‘purity’, ‘chastity’ or ‘virginity’ 

may have been put into question. This may thus have come to mean that the woman 

(and her family) may be have been disgraced in the eyes of their community.22 

Quraishi argues that it is a common ‘cultural phenomenon’ in some Islamic societies 

that the ‘family’s honour lies in the virtue of its women’.23 Therefore, if a woman has 

been raped, the family may expect her to commit suicide or to be killed.24 Quraishi 

explains that ‘suicide is perceived as the honourable solution to the humiliation, 

especially when sexual violation is involved’.25 However, this is far from being 

specific to Islamic societies. After World War II for example, cases were reported 

where German fathers encouraged their daughters who had been raped by Soviet 

soldiers to commit suicide because of the dishonour brought upon their families.26 

                                                 
19 ibid p 199. 
20 See eg Haeri, S (1995) ‘The Politics of Dishonour: Rape and Power in Pakistan’ in Afkhami, M 
(ed) Faith and Freedom: Women’s Human Rights in the Muslim World, London: IB Tauris 
Publishers. Nevertheless cf Geneva Conventions Relative to the Protection of Civilian Persons in 
Time of War (hereinafter Geneva Conventions), 12 August 1949, art 27(2). 
21 See Gardam, J and Charlesworth, H (2000) ‘Protection of Women in Armed Conflict’ in Human 
Rights Quarterly, vol 22, pp 148-166. 
22 ibid p 159. 
23 Quraishi, A (1997) ‘Her Honor, An Islamic Critique of the Rape Laws of Pakistan from a Woman-
Sensitive Perspective’ in Michigan Journal of International Law, vol 18, p 298. 
24 See eg Amnesty International (2005) Iraq: Decades of Suffering, Now Women Deserve Better, AI-
index: MDE 14/001/2005, p 16. cf Fisher, I ‘Pack Rape for Honour’s Sake’ in New York Times, 
18/07/02. 
25 Quraishi (n 23) p 298. 
26 See Teo, H-M (1996) ‘The Continuum of Sexual Violence in Occupied Germany: 1945-49’ in 
Women’s History Review, vol 5, no 2, p 199. cf Anonyma (2003) Eine Frau in Berlin: 
Tagebuchaufzeichnungen vom 20. April bis 22. Juni 1945, Frankfurt am Main: Eichborn AG, p 125. 
But this is not a phenomenon unique to the 20th century, as there are reports of such occurrences all 
through history, see eg Burckhardt, J (1998) The Greeks and Greek Civilization, London: Fontana 
Press, p 120 and Matthews, I (1998) ‘Torture as Text’ in Lorentzen, LA and Turpin, J (eds) The 
Women and War Reader, New York: New York University Press, p 184. 
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The variation between the 17th century common law definition of rape as 

‘having carnal knowledge of a woman by force and against their will’27 and the 

definition used in the 1990s by the ICTR judges in the Akayesu case, ‘a physical 

invasion of a sexual nature, committed on a person under circumstances which are 

coercive’28 demonstrates how the legal definition has evolved through the centuries 

and conflicts. The focus has changed as, internationally at least, the crime is not 

considered solely as an attack on honour anymore. 

The debate over the idea of consent and non-consent in the case of a rape29 has 

often been a subject of controversy over the last decades but has been accepted 

(although the Rome Statute need to become even clearer on this issue) as irrelevant in 

cases of rape internationally. In ‘coercive circumstances’ a woman does not have the 

liberty to consent or not.30 However, in medieval times women were generally 

suspected of being ‘devious’ and ‘promiscuous’ in the case of rape, and proof had to 

be given of the good faith of the woman and that the act had really taken place without 

her consent.31 Quraishi argues nevertheless that even nowadays in certain strict Islamic 

societies a woman has to ‘prove that the intercourse was non-consensual in order to 

avoid a zina prosecution, a woman is automatically put in the position of having to 

defend her honour against accusations which do not meet the Quranic four-witness 

requirement’.32  

In this section, rape has been defined in general terms and more particularly in 

the context of armed conflicts. In addition some debates surrounding this crime have 

been addressed such as the issue of consent or honour. Sexual assault is another crime 

which may be perpetrated during armed conflicts and which enters in the 

encompassing sexual violence concept. 

                                                 
27 See Boon, K (2001) ‘Rape and Forced Pregnancy under the ICC Statute: Human Dignity, 
Autonomy, and Consent’ in Human Rights Law Review, vol 32, p 646. 
28 See Prosecutor v Akayesu, case no ICTR-96-4-T, Judgement and Sentence, 2 September 1998 and 
Prosecutor v Akayesu, case no ICTR-96-4-A, Judgement, 1 June 2001. cf Boon (n 27) p 647. 
29 For a definition of consent see eg UNHCR (n 1) p 13. 
30 The concept of consent has benefited from a number of debates among feminists, academics and 
practitioners. For a philosophical discussion on this concept of consent see eg Wertheimer, A (2003) 
Consent to Sexual Relations, Cambridge: Cambridge University Press or Gardner (n 6) p 193. On a 
more legal discussion see eg Temkin, J. (2002) Rape and the Legal Process, (2nd edn), Oxford: Oxford 
University Press, pp 90-107 or Boon (n 27) p 640. 
31 See Leyser, H (1995) Medieval Women, London: Phoenix Press, p 59. 
32 Quraishi (n 23) p 301. 
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2.2 Sexual Assault 

Sexual assault is different from rape in so far as it includes all the forms of sexual 

abuse and violence (for example mutilations or slavery). The terms sexual assault and 

sexual violence can be in some circumstances very similar and are thus sometimes 

used interchangeably. The UN High Commission for Refugees has defined sexual 

violence ‘including exploitation and abuse’ as referring ‘to any act, attempt or threat 

of a sexual nature that results, or is likely to result in physical psychological and 

emotional harm’.33  

Although a sexual assault does not always include penetration or physical 

aggression, it is nevertheless always of a sexual nature, and in most cases includes 

sexual humiliation. In this case, it is not the rape in itself that counts but the end results. 

McDougall finds that the more general type of sexual violence ‘covers both physical 

and psychological attacks directed at a person’s sexual characteristics, such as forcing 

a person to strip naked in public, mutilating a person’s genitalia, or slicing off a 

woman’s breasts’.34 When combatants sexually assault a woman, it may be an act of 

humiliation towards the woman as it attacks her physical integrity but also her mental 

faculties and her independence. When a rape is committed in front of the whole family 

who are constrained to watch, or members of her family who are forced to take part in 

the rape,35 it may become a double humiliation, which will be very difficult for the 

victim and her family to overcome in the aftermath.36 This achieves the aim of 

destroying also the family or the community of the opponent. Here the humiliation is 

a much more effective weapon than the rape in itself. 

Sexual assault is a more generic term, which may even be used interchangeably 

with sexual violence. The next term, sexual mutilation, on the other hand is very 

specific as to what it covers.  

                                                 
33 UNHCR (n 1) p 10. 
34 UN Economic and Social Council (1998) Final Report submitted by Ms. Gay J. McDougall, Special 
Rapporteur, Contemporary Forms of Slavery: Systematic Rape, Sexual Slavery and Slavery-like 
Practices during Armed Conflict, E/CN.4/Sub.2/1998/13 (pt 2: Definitions of Crimes). 
35 Cain gives numerous examples of fighters forcing families to watch as one of them is being raped 
and also instances where family members have to perform sexual acts upon each other. Cain, K (1999) 
‘The Rape of Dinah: Human Rights, Civil War in Liberia, and the Evil Triumphant’ in Human Rights 
Quarterly, vol 21, no 2, pp 274-284. 
36 Horne, J and Kramer A (2001) German Atrocities: 1914, New Haven: Yale University Press, p 199. 



 

 34 

2.3 Sexual Mutilation 

This term needs a separate definition because, despite often being part of a rape, the 

act of mutilation has its own significance and symbolism. A man who rapes crosses 

one boundary in the dehumanisation of his victim but if he takes the next step to 

mutilate that same victim, he crosses another boundary, which may result in her not 

being ‘human’ anymore.37 Dallaire’s account of the corpses he witnessed during the 

Rwandan genocide is telling of the pervasiveness of this type of sexual violence in that 

particular conflict: 

But if you looked, you could see the evidence, even in the whitened 
skeletons. The legs bent and apart. A broken bottle, a rough branch, even 
a knife between them. Where the bodies were fresh, we saw what must 
have been semen pooled on or near the dead women and girls. There was 
always a lot of blood. Some male corpses had their genitals cut off, but 
many women and young girls had their breasts chopped off and their 
genitals crudely cut apart. They died in a position of total vulnerability, 
flat on their backs, with their legs bent and knees wide apart. It was the 
expressions on their dead faces that assaulted me the most, a frieze of 
shock, pain and humiliation.38 

This crime is a very visual case of the sheer brutality and cruel nature of sexual 

violence. Such attacks may have similar consequences for survivors as forced 

impregnation in that they leave marks and scars of the attack on the victim, which may 

remain with her until the end of her life. A woman who is mutilated is first attacked in 

her physical integrity but also very possibly promised a slow and very painful death, 

which may affect greatly those around her. For example, a pregnant woman’s torn 

stomach, from which, the baby has been taken and hanged on a poll39 bears a very 

heavy significance and a constant reminder of the threat posed by the opponent to the 

survivors.  

There are examples of organised campaigns of mutilations. For instance in 

World War I German soldiers, afraid of spreading venereal diseases as they could be 

punished by their superiors if discovered to have contracted one, cut off the breasts of 

the woman they raped if they realised she had a venereal disease. This mutilation was 

                                                 
37 See examples in UN OCHA/IRIN (2007) The Shame of War: Sexual Violence against Women and 
Girls in Conflict. 
38 Dallaire, R (2003) Shake Hands with the Devil: The Failure of Humanity in Rwanda, London: 
Arrow Books p 430. 
39 Guenivet, K (2001) Violences Sexuelles: La Nouvelle Arme de Guerre, Paris: Editions Michalon, pp 
118-119. 
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to serve as a warning to the next soldier intending to rape her.40 Another pattern took 

place in Rwanda, where hatred for the supposedly beautiful Tutsi women was so strong 

that Hutu fighters would mutilate parts of their bodies. These were the parts supposedly 

different from the Hutu women, such as their nose, their long fingers or even arms, 

breasts, as well as genitalia.41 

If a victim of mutilation survives, the subsequent scars and health, in particular 

reproductive health and problems she may be left to live with will be a lifelong 

reminder of her ordeal. Attacks on a woman’s genitalia especially are widespread in 

armed conflict as they reduce or even annihilate her capacity to reproduce.42 This 

advances the aim of the perpetrators in destroying a community (as women’s role in 

many societies is essentially a reproductive one) by preventing the forthcoming birth 

of boys, potential future soldiers. In recent conflicts such as in Liberia there are 

multiple reports of specific attacks against pregnant women. Cain presents this 

statement taken from a confidential memo to the Monrovia headquarters in 1995. It 

states that 

There are numerous reports of fighters moving among the displaced of 
various areas looking for pregnant women. When they find one, they 
gamble on the sex of the unborn baby. They then cut the mother’s womb 
open and pull out the baby to see who won the bet. The mother and baby 
are then thrown to the side of the road, as the fighters go looking for their 
next victim.43 

Sexual mutilation is a part of sexual violence and may be fairly widespread in 

countries which undergo violent armed conflicts. Some combatants commit sexual 

mutilations for ‘practical’ reasons, others out of sheer maliciousness. The next crime 

to be discussed here is forced prostitution, which enters a different category of sexual 

violence.  

                                                 
40 Brownmiller, S (1975) Against Our Will: Men, Women and Rape, Harmondsworth: Penguin Books, 
p 46. 
41 Guenivet (n 39) p 118. Other accounts of mutilations in Rwanda are given in Lemarchand, R (1997) 
‘The Rwanda Genocide’ in Totten, S, Parsons, WS and Charny. IW (eds) Century of Genocide, 
Portland: Garland Publishing, pp 418-419. 
42 See eg Askin, KD (2003) ‘The Quest for Post-Conflict Justice’ in Columbia Journal of 
Transnational Law, vol 41, p 512. 
43 Cain (n 35) p 281. 
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2.4 Forced Prostitution 

Forced prostitution44 may take various forms and may not always include monetary or 

other exchanges. The two, which will be examined here are forced prostitution due to 

social and economic necessity and forced prostitution through sexual slavery. The so-

called ‘Comfort women’ for the Japanese army45 are the most notorious example of 

the latter, and less well-known examples come from the improvised brothels in the 

more recent conflicts.46 

The first variation deals with women, who resort to working as prostitutes 

during and directly after armed conflicts. They may frequently be motivated, first by 

a desire to avoid rapes47 and secondly by the potential source of income.48 In time of 

war, or its direct aftermath, money or other vital goods may be greatly needed by 

herself and the rest of her family. Ray presents other objective reasons as to women 

resorting to prostitution during or after a conflict. One explanation she gives is social 

isolation.49 Therefore, they are particularly vulnerable if they are refugees where the 

conditions of survival (for herself and her dependants), added to the loss of social 

norms, property or income may leave women with a limited choice.50 Therefore, Ray 

also presents economic deprivation as an important factor for women who have to 

resort to prostitution during or shortly after conflicts.51 Nikolić-Ristanović similarly 

contends that because of the poverty after the conflict in the former Yugoslavia, 

extreme measures had sometime to be taken by the population, and in particular for 

women. She argues that 

The loss of a job and the impossibility of earning money, shortages and 
extremely high prices of essential goods, urged people to commit thefts 

                                                 
44 For a general discussion on prostitution, see eg Nor, M (2001) La Prostitution, Paris: Le Cavalier 
Bleu Editions. 
45 See for instance Tanaka, Y (2002) Japan’s Comfort Women, Sexual Slavery and Prostitution during 
World War II and the US Occupation, London: Routledge. 
46 See the example of Rwanda in Human Rights Watch (1996) Shattered Lives: Sexual Violence 
during the Rwandan Genocide and its Aftermath, p 26.  
47 See Teo, H-M (1996) ‘The Continuum of Sexual Violence in Occupied Germany: 1945-49’ in 
Women’s History Review, vol 5, no 2, p 193. 
48 See Pollock Sturdevant, S and Stoltzfus, B (1992) Let the Good Times Roll: Prostitution and the 
U.S. Military in Asia, New York: The New Press. 
49 Ray, AE (1997) ‘The Shame of It: Gender-Based Terrorism in the Former Yugoslavia and the 
Failure of International Human Rights Law to Comprehend the Injuries’ in American University Law 
Review, vol 46, p 810. 
50 Höhn, M (2002) GIs and Fräuleins: The German-American Encounter in 1950s West Germany, 
Chapel Hill: University of North Carolina Press, pp 109-110. 
51 Ray (n 49) p 811. 
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and frauds in order to survive. For the same reasons, women turned to 
prostitution.52 

The second variation is that at the start of the 20th century, prostitution for the 

army became increasingly organised. Despite the tolerated presence of ‘camp 

followers’53 hitherto, the various armies and sometime states themselves,54 in order 

first to stop the very high toll of rapes still committed by soldiers55 and secondly, to 

ensure that regular and safe sexual intercourse was available to their soldiers, 

condoned the presence of prostitutes. Indeed, because of the rapid spread of venereal 

diseases, action had to be taken to contain it. Nevertheless, ‘willing’ prostitutes were 

not always enough or not always available if the battlefields were further away. In 

these instances, forced prostitution became the new solution. For instance, in the case 

of the ‘Comfort women’, the Japanese army forced thousands of young women from 

all across Asia, especially Korea, to come and serve in what they called ‘hygienic 

centres’ set up for their soldiers. These women were forcefully taken from their 

homelands, given new names (to increase their loss of identity) and left at the mercy 

of the soldiers treating them as mere conveniences.56  

Prostitution may indeed be voluntary or forced but in conflict the line between 

them may be blurred at best. Human Rights Watch report for example of women 

kidnapped and held captive by combatant groups for months at a time in order to 

service them with everyday chores including sexual ones.57 This example highlights 

the fact that the difference between forced prostitution and sexual slavery may also be 

very narrow. Some elements will be advanced next to introduce sexual slavery. 

                                                 
52 Nikolić-Ristanović, V (1998) ‘War and Crime in the Former Yugoslavia’ in Ruggiero, V, South N 
and Taylor, I (eds) The New European Criminology, Crime and Social Order in Europe, London: 
Routledge, p 466. 
53 There have always been groups of civilians following the troops, among them women offering their 
sexual services. See Whiteclay Chambers II, J (ed) (1999) The Oxford Companion to American 
Military History, Oxford: Oxford University Press, p 100. 
54 See eg the officially accepted prostitution in post-war Germany where ‘officials of county 
governments and municipalities took the position that the ‘Veronikas’ were necessary, that it was 
useful that they be ‘available for the troops, because otherwise the daughters of our Bürgers would 
have to suffer’ in Höhn, M (2002) GIs and Fräuleins: The German-American Encounter in 1950s 
West Germany, Chapel Hill: University of North Carolina Press, p 135. 
55 Argibay, CM (2003) ‘Sexual Slavery and the “Comfort Women” of World War II’ in Berkeley 
Journal of International Law, vol 21, p 376. 
56 Forced prostitution is not only a problem during conflict as it also is a serious problem in peacetime. 
See eg Japan after the Second World War forcing their own women to prostitute themselves for the 
Allied soldiers (British, American and Australian). See Tanaka (n 45) pp 133-166. 
57 Human Rights Watch (n 46) p 26. 
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2.5 Sexual Slavery 

This type of sexual violence is about women being forced into sexual servitude by 

combatants. It may in some cases be a type of forced prostitution, if there is monetary 

or other exchange. Nonetheless most cases deal with women being subjugated to the 

will, particularly sexual but it may also involve daily chores such as washing and 

cooking, of one or more of the combatants and being forced to stay under this 

condition. The 1926 Slavery Convention stated indeed that: ‘slavery should be 

understood to be the status or condition of a person over whom any or all of the powers 

attaching to the right of ownership are exercised’, including sexual access through rape 

or other forms of sexual violence.58 Enforcing sexual slavery is attractive for some 

armed groups, as Askin explains: ‘sexual slavery, particularly in the form of forced 

marriage or enforced prostitution, is treated as a means of providing relatively safe, 

cheap, and convenient sexual services to the fighters’.59  

(Sexual) slavery is an ancient practice with recorded instances being found in 

Antiquity, the Roman Empire and medieval times and continuing to the present day. 

There are occurrences of sexual slavery on all continents and in almost all cultures.60 

There are examples of slavery practices in Africa before colonisation, where women 

were abducted from one tribe by another and then forced to perform everyday tasks as 

well as sexual services.61 This scheme is visible in some of today’s conflicts such as 

in Mozambique, Rwanda or Zimbabwe where as Turshen explains: ‘girls were 

kidnapped for the sexual amusement of the men, or to cook, clean and do the 

laundry’.62 There were accounts of such instances in the former Yugoslavia against 

women of all nationalities.63 There, some combatants set up houses where women 

                                                 
58 UNESC (n 34) (pt 2: Definitions of Crimes). 
59 Askin (n 42) pp 511-512. 
60 See among others Amnesty International (2004) Democratic Republic of Congo: Mass Rape: Time 
for Remedies, AI-index: AFR62/018/2004, pp 21-22 or Amnesty International (2005) Colombia: 
‘Scarred bodies, Hidden Crimes’: Sexual Violence against Women in the Armed Conflict, AI-index: 
AMR 23/040/2004, pp 26-27 or Askin, KD (2001) ‘Comfort Women: Shifting Shame and Stigma 
from Victims to Victimizers’ in International Criminal Law Review, vol 1, pp 5-32. 
61 Deveau, J-M (1998) Femmes Esclaves, d’Hier à Aujourd’hui, Paris: Edition France-Empire, p 60. 
62 See Turshen, M (2001) ‘The Political Economy of Rape’ in Moser, CON and Clark, FC (eds) 
Victims, Perpetrators or Actors?, London: Zed Books, p 57. cf Nikolić-Ristanović, V (2000) ‘Sexual 
Violence’ in Nikolić-Ristanović, V (ed) Women, Violence and War: Wartime Victimization of 
Refugees in the Balkans, Budapest: Central European University Press, p 72. 
63 UN Economic and Social Council (1995) Contemporary Forms of Slavery, Working Paper on the 
Situation of Systematic Rape, Sexual Slavery and Slavery-Like Practices during Wartime, Including 
Internal Armed Conflict submitted by Ms Linda Chavez in accordance with Subcommission decision 
1994/104, E/CN.4/Sub.2/1995/38. 
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were kept imprisoned in order to use them for their sexual needs as well as for various 

other chores such as washing clothes or cooking.64 These houses were put at the 

disposal of the soldiers, who abused these women until they either died or were sold 

on to other soldiers. There are accounts of women in such cases sold for 500 German 

Marks (DM) to other soldiers who would then resume the raping.65  

Sexual slavery may take various forms such as combatants expecting sexual 

intercourse for little in return. It may however also be cases of women having been 

kidnapped and kept in order to provide ‘services’ both sexual and everyday tasks for 

combatants. The following type of sexual violence which will be dealt with is sexual 

torture. Its occurrence may have an alleged purpose, but may be quite systematic in 

the case of women. 

2.6 Sexual Torture 

This type of sexual violence has often been associated or incorporated simply as torture 

and the sexual component is not often specifically mentioned or taken into account. 

Blatt wrote in the early 1990s to this effect: ‘rape is the only form of physical 

aggression that a torturer may employ which has not been consistently identified as 

torture’.66 The Convention against Torture defines an act as being torture if it  

Causes severe physical or mental suffering; Is committed for the 
purposes of obtaining information, punishment, intimidation or coercion; 
and Is inflicted or instigated by or with the consent or acquiescence of 
any person acting in an official capacity.67 

Officials and combatants using this method to attempt to coerce prisoners to reveal 

information during a conflict, often and specifically use sexual elements when 

interrogating women.68 Oosterhoff et al define sexual torture as follows: ‘any act of 

sexual violence, from forced nakedness to rape, which qualifies as torture’.69 

                                                 
64 Gutman, R and Rieff, D (eds) (1999) Crimes of War, New York: WW Norton & Company, p 328. 
65 ibid p 328. 
66 Blatt, D (1992) ‘Rape as a Method of Torture’ in New York University Review of Law and Social 
Change, vol 19, p 843. 
67 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, GA 
res 39/46, Annex, 39 U.N. GAOR Supp (no 51), UN Doc. A/39/51 (1984)], p 197. 
68 Castel, JR (1992) ‘Rape, Sexual Assault and the Meaning of Persecution’ in International Journal 
of Refugee Law, vol 4, no 1, p 40. 
69 Oosterhoff, P, Zwanikken, P and Ketting, E (2004) ‘Sexual Torture of Men in Croatia and Other 
Conflict Situations: An Open Secret’ in Reproductive Health Matters, vol 12, no 23, p 69. 
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Coomaraswamy reported in 1999 that in military zones in Indonesia during the 

1990s some women had been repeatedly tortured sexually through among other things 

rapes; electroshocks applied to their hands, ears, breasts and vaginas; prolonged forced 

nakedness; or imprisonment in rooms full of excrement.70 Branche describes how 

French soldiers during the war in Algeria in the 1960s tortured many women with 

similar methods.71 The Foča indictment, dealing with the defendants Kunarac, Kovač 

and Vuković in 1996 in the ICTY was the first one to specifically consider an act of 

rape as constituting sexual torture per se.72 Both the Trial Chamber and the Appeals 

Chamber eventually convicted them for acts of rape, enslavement and torture and they 

have been given lengthy prison sentences.73 

Sexual torture allegedly serves a purpose which is to gain information from the 

victims. Both men and women are recipients of such violations; nevertheless the sexual 

component seems to be quite systematic in the case of women.74 The last type of sexual 

violence to be discussed here are forced impregnations, which on top of implying 

severe violence to the women and their bodies involves a pregnancy and possibly a 

child. 

2.7 Forced Impregnation or Forced Pregnancy 

In this type of sexual violence, two variations can be identified. The first and most 

common one is when the pregnancies are not a deliberate act but are the consequences 

of other types of sexual violence, in particular rape. Although the pregnancy is not 

deliberately sought by the rapists, it may serve many of the same ambitions that 

motivate rapes. For example it may result in the women being all the more ostracised 

by their husbands and families in the aftermath, which could mean that they would 

                                                 
70 See Mischkowski, G (1999) ‘Vergewaltigung als Foltermethode: UN-Sonderberichterstatterin ueber 
Gewalt gegen Frauen in Indonesien und Ost-Timor’ in Indonesien: Information, Nr. 2/1999 
(Menschenrechte), p 1. 
71 See eg Branche R (2001) La Torture et l'Armée pendant la Guerre d'Algérie: 1954-1962, Paris: 
Gallimard, pp 128-129. 
72 For more details see pt 2, ch 6, s 3.2. See Prosecutor v. Gagovic et al Indictment, Case no IT-96-23/2 
(Trial chamber) 26 June 1996. cf Copelon, R (2000) ‘Gender Crimes as War Crimes: Integrating Crimes 
against Women into International Criminal Law’ in McGill Law Journal, vol 46, p 230.  
73 Human Rights Watch (2004) Genocide, War Crimes, and Crimes against Humanity: Topical 
Digests of the Case Law of the International Criminal Tribunal from Rwanda and the International 
Criminal Tribunal for the Former Yugoslavia, pp 115-117. 
74 See also ch 2, s 3. 
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even be stopped from carrying future children for their own group.75 In addition, the 

pregnancies may have very harsh consequences both emotionally and physically for 

the women victims of sexual violence. Indeed women, who survived their attack, either 

have to bear the child of their rapist and therefore live with the living proof of their 

assault or have to risk their lives through dangerous abortions.76 

This variation of forced impregnation is present in most conflicts where women 

are raped. For example, a 2003 article in the French newspaper Libération recounts 

the ordeal of 18 girls from a village in the DRC, all of whom had been gang-raped and 

then kidnapped. Some managed to escape, one of them who is telling the story, was 

then pregnant and only 13 years of age. Reports tell that organised campaigns of rape, 

followed by forced pregnancies and AIDS are the common destiny of a number of 

women in the DRC at present.77 

The second variation is where forced impregnation is used as a deliberate 

means of ethnic cleansing or genocide. By forcefully making the women pregnant, 

obliging them to bring their pregnancies to term and give birth to the babies, the 

oppressors may allegedly attempt to ‘cleanse’ his ethnic blood, bring to the world a 

child who will not belong to the ‘other’ group. Notwithstanding the consequences for 

the child,78 the woman has to deal with a double burden of having been abused and 

having a reminder of that abuse.79  

In Rwanda, numbers of pregnancies due to systematic campaigns of rape vary. 

Nevertheless, Toia argues that between 2,000 and 5,000 children were born from rapes 

after the genocide in 1994.80 Boon argues that: ‘more than 10,000 Rwandan women 

are estimated to have become pregnant during the conflict in 1994. At least 1,100 of 

these women gave birth, while other women were impossible to track due to the war’.81 

                                                 
75 See Russell-Brown, SL (2003) ‘Rape as an Act of Genocide’ in Berkeley Journal of International 
Law, vol 21, p 355. 
76 Turshen, M (2001) ‘The Political Economy of Rape, an Analysis of the Systematic Rape and Sexual 
Abuse of Women During Armed Conflict in Africa’ in Moser, CON and Clark, FC, (eds) Victims, 
Perpetrators or Actors? Gender, Armed Conflict and Political Violence, London: Zed Books, p 66. 
77 See Grayson, C-L ‘Au Congo, le Viol comme Arme de Guerre’ in Libération, 21 November 2003. 
78 See eg UN Economic and Social Council (1996) Report on the Situation of Human Rights in 
Rwanda submitted by Mr Rene Degni-Segui, Special Rapporteur of the Commission on Human 
Rights, under paragraph 20 of resolution S-3/1 of 25 May 1994, E/CN.4/1996/68, p 7. 
79 See eg Ray (n 49) p 811. 
80 Toia, P (1997) ‘Rwandese Women during the Emergency’ in DHA News: Women in Emergencies, 
no 22, p 1. For more detailed explanations of these numbers see UN Economic and Social Council (n 
78) p 6. 
81 Boon (n 27) p 656. 
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Nevertheless, it has been generally agreed that forceful impregnations were part of a 

systematic scheme of ethnic cleansing against the Tutsi ethnic group.82 

It has been established also that forced pregnancies occurred during the conflict 

in the former Yugoslavia, in the ‘rape camps’ run by some of the combatants. In these 

camps women who had been kidnapped were raped until they became pregnant and 

were then kept forcefully until it became impossible for them to abort. The policy of 

forced impregnation put in place by some combatants in the former Yugoslavia, as in 

other conflicts seemed to have one objective: babies born from the enemy. It was a 

way of contaminating the other ethnic groups, forcing them to have ‘enemy’ 

descendants.83 In addition, it did not seem to matter to the men, who were carrying 

their offspring since these communities had strong patriarchal traditions and thus the 

father was the one giving the ethnicity to the child.84  

Forced pregnancy was listed for the first time as a war crime in the ICC statute 

in 1998. It is defined as follows: ‘the unlawful confinement, of a woman forcibly made 

pregnant, with the intent of affecting the ethnic composition of any population or 

carrying out other grave violations of international law’.85 Forced impregnations have 

raised many issues, both at national and at international level. 

At national level, the issue of how to deal with women having been forcefully 

impregnated has provoked some major controversies. Indeed, there are women who 

have survived the war because the enemy has purposefully kept them alive in order to 

make them carry the ‘enemy’ offspring; women may be considered as traitors, 

especially because they may have been treated better than other prisoners.86 Even if 

they are seen as victims, they may still be rejected by the families and the community 

as a whole, because they are considered as soiled and impure.87 The example of the 

Bangladeshi women after the Pakistani conflict in 1971 is telling. The large number of 

husbands and families who were not prepared to take their wives and daughters back 

                                                 
82 See UNESC (n 78) pp 6-7. 
83 See eg Nebesar, DA (1998) ‘Gender-Based Violence as a Weapon of War’ in University of 
California Davis Journal of International Law and Policy, vol 4, no 2, pp 155-156. 
84 Socolovsky, J (2000) ‘Bosnian “Rape Camp” Survivors Testify in The Hague’ in Women’s Enews, 
p 2. 
85 Gutman (n 64) p 326. 
86 Nebesar (n 83) p 156. 
87 Russell-Brown (n 75) p 355. 
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turned the phenomenon into a national problem because so many women had been 

raped and were pregnant as a result.88 

At the international level, when attempts were made to deal with this issue, 

controversies such as the issue of abortion became seemingly more important than the 

protection and provision of help to the victims, both the women and the children. 

Indeed, many states or organisations saw it as the most ‘contentious’ crime, and 

iterated that they did not want to deal with this issue at an international level as it may 

contradict with their domestic policies against abortion.89 In the definition eventually 

adopted for the ICC statute, the concept of ‘forced pregnancy’ had to be changed to 

‘forcible impregnation’, which as Bedont explains ‘encompasses the first form of the 

crime only’. What was also added to the final definition is that it ‘shall not in any way 

be interpreted as affecting national laws relating to pregnancy’. These changes and 

additional clauses were specifically requested by the Vatican and Ireland and are of 

particular detriment to the women victims of this crime as it protects them only up to 

a certain point.90 This debate has had earlier ramifications, as for example the Pope, 

who intervened directly in the Yugoslav conflict in 1993, by saying to ‘these women 

[who had been raped and forcefully impregnated] that they must not seek abortions, 

but learn to “accept the enemy into them”’.91  

For many of these women however, this may cause further-victimisations as 

on the one hand it may feel as a ‘condemnation’. On the other hand, it may cause more 

life threatening consequences for them and their future child because they are left with 

only very few options to survive. The outcomes could include botched abortions, 

sterility as a consequence of the abortions, suicide attempts, significant emotional and 

physical strain or illnesses such as HIV/AIDS, but also further rejection and 

stigmatisation.92 

                                                 
88 Brownmiller cites the number 25,000. See Brownmiller (n 40) p 84. 
89 Boon (n 27) p 658. 
90 Bedont, BC (1999) ‘Gender-Specific Provisions in the Statute of the ICC’ in Lattanzi, F and 
Schabas, W (eds) Essays on the Rome Statute of the ICC, Naples: Editoriale Scientifica, p 11. 
91 Robson, A (1993) ‘Rape: Weapon of War’ in the New Internationalist, Issue 244, p 1. cf Nikolić-
Ristanović, V (1998) ‘War, Nationalism, and Mothers in the Former Yugoslavia’ in Lorentzen, LA 
and Turpin J (eds) The Women and War Reader, New York: New York University Press. 
92 See among others, Nikolić-Ristanović, V (ed) (2000) Women, Violence and War: Wartime 
Victimization of Refugees in the Balkans, Budapest: Central European University Press, p 69, or UN 
Economic and Social Council (n 77) p 7. 



 

 44 

This first section has presented and explained the main crimes contained within 

the generic term of sexual violence, which I shall be working with throughout the 

thesis. The ICC has through its work on definitions for the Elements of Crime achieved 

great progress in the acknowledgement of some of the crimes of sexual violence 

against women during armed conflicts.93 The way these definitions have evolved 

should enable a better recognition of sexual violence for what it is: war crimes, crimes 

against humanity, grave breaches or genocide. The following section will therefore 

examine the progress in the legal framework for sexual violence against women 

committed during armed conflicts. 

3. The Legal Framework  

Legal frameworks both national and international have developed over the centuries 

which allow the prosecution of sexual violence committed during armed conflicts. 

However it is only since World War II and especially in the last decade that legal 

frameworks have been improved drastically concerning this crime and allowing it to 

be considered a war crime in its own right. This section will consider firstly the 

historical evolution of the legal framework for sexual violence and secondly the 

various means of legal redress which are available hitherto. 

3.1 Historical Developments  

As noted earlier, sexual violence has never been legal as such.94 Nonetheless, until 

recently it has seldom been prosecuted. Customary international law has up to the 20th 

century essentially prohibited sexual violence during armed conflicts, imposing 

punishments as severe as castration or even death.95 The English army already forbade 

in the 14th century acts of sexual violence during conflicts by its members and there 

are documents showing that they acted upon this ban. Gutman et al report accordingly 

                                                 
93 See also pt 2, ch 6, s 4. 
94 See eg the introduction to Askin, KD (1997) War Crimes against Women: Prosecution in 
International War Crimes Tribunals, The Hague: Kluwer Law International. cf Meron, T (1993) 
‘Rape as a Crime under International Humanitarian Law’ in American Journal of International Law, 
vol 87, no 3, p 425. contra Viseur Sellers gives one example of a siege situation in medieval time in 
which rape was authorised, see Viseur Sellers, P (2002) ‘Sexual Violence and Peremptory Norms: the 
Legal Value of Rape’ in Case Western Reserve Journal of International Law, vol 34, p 288. 
95 See Viseur Sellers, P (1999) ‘The Cultural Value of Sexual Violence’ in American Society 
International Law Proceedings, vol 93, pp 312-324 for a complete historical account of sexual 
violence and the law, especially the role played by customary international law. cf MacKinnon, CA 
(1994) ‘Rape, Genocide, and Women’s Human Rights’ in Harvard Women’s Human Rights Journal, 
vol 17, p 8. 
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that: ‘rape was specifically prohibited in the English army as early as 1385. In 1474, 

there was the first conviction on the charge of rape under military occupation by an 

international military tribunal’.96 The American Continental Army observed the 

customary prohibition and applied severe penalties, including the death penalty, for 

committing rape.97 Nonetheless, until very recently, in most countries, whether in a 

context of peace or conflict little was done to prevent, redress or assist the victims in 

the aftermath despite sexual violence being officially forbidden. Indeed, protection and 

support for the victims after their ordeal has frequently been minimal if not non-

existent. 

In the Middle Ages, rape was actually considered more as a ‘property crime’ 

against the male members of a family rather than a violation of human rights98 and 

even then it rarely received much consideration. However, the social position of the 

victim played a role in the level of attention given to any victim, as the higher in society 

a woman was, the more likely she was to be believed or allowed to seek redress.99 Yet, 

the results of an action may still have been to the advantage of the rapist, as he may 

simply have been forced to marry his victim as punishment for the loss of value of the 

woman.100  

Some hazy references started appearing in various treaties and codes in the 

18th and 19th centuries about the duty to protect civilians and in particular women 

during conflicts. For example, the Treaty of Amity and Commerce in 1785 explained 

that if a conflict was to start ‘women and children […] shall not be molested in their 

persons’.101 The first attempt at establishing a consequent normative framework at a 

national level dealing with this issue was in the 19th century when rape was referred 

to for the first time specifically at the outset of the American Civil War (1863) in the 

Lieber Code, which was drafted by Professor Lieber for the Union army. Article 44 

states: 

                                                 
96 Gutman (n 64) p 323. 
97 See Whiteclay Chambers (n 53) p 591. 
98 See eg De Brouwer, A-MLM (2005) Supranational Criminal Prosecution of Sexual Violence: The 
ICC and the Practice of the ICTY and the ICTR, Mortsel: Intersentia, p 4. 
99 See eg Leyser (n 31) pp 158-159. 
100 See Perrot, M (1998) Les Femmes ou les Silences de l’Histoire, Paris: Flammarion, pp 369-375.  
101 Askin KD (1997) War Crimes against Women: Prosecution in International War Crimes 
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[...] even after taking a place by main force, all rape, wounding, maiming, 
or killing of such inhabitants, are prohibited under the penalty of death 
[...].102 

However, the 20th century has been the turning point for real changes in the legal 

framework at a national and international level. The 1929 Hague Convention, 

prompted by the involvement of women during armed conflicts, noted in Article 3 that:  

Prisoners of war are entitled to respect for their person and honor. 
Women shall be treated with all consideration due to their sex.103 

Despite these developments and the overwhelming evidence on sexual 

violence which had been gathered for both the Nuremberg and especially for the Tokyo 

Tribunals and the legal tools available by that time,104 there was little mention of, and 

certainly little weight given to the evidence of widespread sexual violence when the 

prosecution of the war crimes started in the international tribunals.105 Rape was still 

only considered as an ‘inhumane act’ and certainly was not mentioned in any of the 

judges’ findings in either tribunal.106 

Nonetheless, the horrors of World War II led to the first notable development 

in the legal framework for sexual violence when it was decided to set international 

rules for the waging of wars and the protection of civilians. This was achieved through 

the creation of the Geneva Conventions in 1949 and their Protocols in 1977.107 

Common Article 3 of the 1949 Geneva Conventions, relating to the treatment of 

civilians during internal conflicts, prohibits: 

(a) Violence to life and person, in particular […] mutilation, cruel 
treatment and torture; […] (c) Outrages upon personal dignity, in 
particular humiliating and degrading treatment […]108 

                                                 
102 See Roberts, A and Guelff, R (eds) (2000) Documents on the Laws of War, (3rd edn), Oxford: 
Oxford University Press, p 12. 
103 See Convention Relative to the Treatment of Prisoners of War, 27 July 1929, 47 Stat. 2921, TS no 
846. 
104 See Askin (n 101) pp 138-140. 
105 See pt 2, ch 6, s 2 of thesis. 
106 For more details see Viseur Sellers, P (1996) ‘Arriving at Rwanda: Extension of Sexual Assault 
Prosecution under the Statutes of the Ad Hoc International Criminal Tribunals’ American Society 
International Law Proceedings, vol 90, p 606. 
107 See Geneva Conventions Relative to the Protection of Civilian Persons in Time of War (hereinafter 
Geneva Conventions), 12 August 1949. See also Additional Protocol I of the Geneva Conventions 
Relative to the Protection of Civilian Persons in Time of War (hereinafter Additional Protocol), 
108 See Geneva Conventions, common art 3. 
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Sexual crimes have generally been considered since then as a violation of this article. 

Furthermore, Article 27 of the Fourth Geneva Convention, relating to the protection 

of civilians both during international and internal conflicts, requires that: 

Women shall be especially protected against attack on their honour, in 
particular against rape, enforced prostitution, or any form of indecent 
assault.109 

In 1977 Article 76(1) in the Additional Protocol I, went further, stating that: 

Women shall be the object of special respect and shall be protected in 
particular against rape, forced prostitution and any other form of indecent 
assault.110 

The conflicts in the former Yugoslavia and Rwanda triggered further 

developments in international criminal law and international humanitarian law 

allowing for the first time a more systematic prosecution of perpetrators of war crimes. 

The developments meant that some of the sexual violence can now be dealt with 

specifically as a war crime, crime of genocide and a crime against humanity in the ad 

hoc tribunals established by the United Nations Security Council after these two 

conflicts.111 Despite these improvements, which resulted in the prosecution of some of 

the sexual violence and the concomitant appearance of a certain culture of 

accountability, the sentences appear to remain quite scarce and lenient.112 In addition, 

they still do not take into account the full range of consequences that such crimes have 

on the women’s livelihood after the conflict.113 However, they have managed to 

establish precedents and jurisprudence that have already been useful for cases dealt 

with by the hybrid courts in Sierra Leone and East Timor, as well as for the drafting 

of the ICC Statute.114 

The development of the definition of rape helps to understand these positive 

changes in the criminal justice system.115 Today’s definition, as defined in the ICC 

Statute, seeks to incorporate the victim’s point of view and the fact that in most cases 

she could not have avoided or stopped the attack. These developments resulted from 

                                                 
109 See Geneva Convention IV, art 27.  
110 See Additional Protocol, art 76(1). 
111 Askin, K (1999) ‘Sexual Violence in Decisions and Indictments of the Yugoslav and Rwandan 
Tribunals: Current Status’ in American Journal of International Law, vol 93, no 57, p 122. 
112 See also pt 2, ch 6, s 3. 
113 Askin (n 101) p 123. 
114 See pt 2, ch 6, s 5. 
115 UN Security Council (2004) The Rule of Law and Transitional Justice in Conflict and Post-
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 48 

the work of both the ICTY and the ICTR. Trial Chamber I in the Akayesu case116 

provided a definition of rape, filling thus the gap in international law: 

The Tribunal defines rape as a physical invasion of a sexual nature, 
committed on a person under circumstances which are coercive […] 
Sexual violence, which includes rape, […] is not limited to physical 
invasion of the human body and may include acts which do not involve 
penetration or even physical contact.117 

Schabas explains that this means that the Rwandan Tribunal opted for a more technical 

definition in order to broaden the meaning of the crime.118 In the Furundžija case, rape 

was defined as 

The sexual penetration, however slight: (a) of the vagina or the anus of 
the victim by the penis of the perpetrator or any other object used by the 
perpetrator; or (b) of the mouth of the victim by the penis of the 
perpetrator.119 

This more technical approach has been taken up by the ICC who in turn further 

developed the definition of rape in the Elements of Crimes. For this purpose both the 

definitions given by Akayesu and by Furundžija were used in order to address some 

new issues:120 

The perpetrator invaded the body of a person by conduct resulting in 
penetration, however slight, of any part of the body of the victim or of 
the perpetrator with a sexual organ, or of the anal or genital opening of 
the victim with any object or any other part of the body.121 

This definition was constructed in this way in order to also include rapes against men, 

in other words to be gender-neutral.122 The developments within international tribunals 

on the definition of rape mean that for instance, in order to establish coercive 

circumstances, evidence of physical force is no longer required within the definitions 

put forward by the ICTR, ICTY and the Rome Statute. The strength of the Akayesu 

judgement lies also with the fact that the evidentiary burden of the victim is lessened 

and there is recognition of the tragic psychological effects for the victim of a rape. 

                                                 
116 Prosecutor v Akayesu, case no ICTR-96-4-T, Judgment and Sentence, 2 September 1998. 
117 See. Akayesu, para 688. 
118 Schabas, WA (2004) An Introduction to the International Criminal Court, (2nd edn), Cambridge: 
Cambridge University Press, pp 47-48. 
119 See Prosecutor v Furundžija, case no IT-95-17/1T, Judgement, 10 December 1998, para 185. 
120 See Dörmann, K (2001) ‘Preparatory Commission for the International Criminal Court: The 
Elements of War Crime’ in International Review of the Red Cross, no 842, p 479. 
121 See Elements of Crimes, art 8(2)(b)(xxii)-1. 
122 See Rome Statute of the International Criminal Court (hereinafter Rome Statute), art 7(3). 
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Akayesu’s definition reconceptualised rape as an attack on a woman’s security as a 

human being, not on the abstract notion of virtue and not as a tarnish on an entire 

family or village’s honour. This is a positive departure from Article 27(2) of the Fourth 

Geneva Convention which protects women from attacks ‘against their honour, in 

particular against rape, enforced prostitution or any form of indecent assault’.123 This 

was in fact an equivocal provision, which did not designate rape as a war crime per se. 

Furthermore, the provision is essentially stamped in masculine terms describing rape 

as a violation of ‘honour’, a conception to which few women would subscribe.124 

The results of the judgements emerging from the ad hoc tribunals and the 

statute of the ICC are not yet fully adequate. Victims may still be put under 

considerable pressure to prove their case, as in the first stages of the Tadić case.125 

Furthermore, prosecutions do rarely result in sentences representative or proportional 

to what these women have experienced. In addition, it has taken time for communities, 

domestically and internationally, to refute the fact that the previous sexual history of 

victims/witnesses is of no relevance to the cases at hand.126 Bedont explains in relation 

to the ICC Statute that this type of evidence can not be pertinent: 

Evidence regarding the sexual conduct of a rape victim has no relevance 
to whether a woman was raped on a particular occasion. Rather, 
admitting such evidence plays on sexist assumptions that “loose” women 
are liars. This type of scenario would prevent a fair evaluation of the 
testimony of the victim and would properly be excluded pursuant to 
article 69(4).127 

This is an important point concerning rape for until recently this evidence could 

be used against victims and cases could be dismissed on these grounds. Despite the 

customary lack of prosecutions on the grounds of sexual violence, a number of avenues 

have been developed which may be followed in order to prosecute sexual violence 

efficiently and fairly. The following section will outline the main means of redress 

available today for this purpose. 

                                                 
123 See Geneva Convention IV, art 27 (2). 
124 See ch 1, s 2.1. 
125 See Prosecutor v Tadić, case no IT-94-1-T, Decision on Defence Motion, 10 August 1995 and 
Prosecutor v Tadić, case no IT-94-1-AR72, Decision on Defence Motion, 2 October 1995 and 
Prosecutor v Tadić, case no IT-94-1-T, Opinion and Judgement, 7 May 1997. See Askin for more 
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126 Clearly many domestic courts still do think it is relevant. For a discussion on this topic in Britain, 
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3.2 Avenues of Legal Redress  

Through recent changes in the international legal instruments, there are now a number 

of avenues to respond to sexual violence during armed conflicts. The development of, 

among other instruments, the Geneva Conventions and their Additional Protocols, the 

International Covenant on Civil and Political Rights in 1976, the Convention on the 

Elimination of All Forms of Discrimination against Women in 1979 and its 2000 

Optional Protocol were a first step. The advancement made by the ad hoc tribunals 

with their unprecedented judgements concerning sexual violence and the visionary 

ICC Statute are the next step. The obvious caveats to all these instruments are the lack 

of ratifications or simply of applications of some of the conventions at national and 

even international level, and the lack of recognition and support for the international 

courts in some areas of the world.128 

Nonetheless, there are a number of tools available and sexual violence may 

now be prosecuted under a range of frameworks including international humanitarian 

law, international human rights law, and international criminal law, in some cases also 

under refugee law.129 Ten years ago this was still a very distant possibility despite what 

was being discovered and widely reported about the scale of sexual violence both in 

Rwanda and the former Yugoslavia. With the establishment of the ad hoc tribunals and 

their innovative statutes130 the prosecution of some of the most serious human rights 

violations, in particular sexual violence was enabled.131 Nevertheless a number of 

problems have emerged such as for example the still limited numbers of prosecutions 

for sexual violence or convictions because for example sexual violence indictments 

may be taken out on technicalities. Furthermore the fact that sexual violence is 

complicated to prove or witnesses difficult to find has resulted in its exclusion from 

many indictments in order allegedly to secure a conviction.132  
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index: IOR 41/002/2005, pp 17-19. 
129 See Nebesar (n 83) p 160-175. 
130 For the statute of the ICTR see S.C. Res. 827, U.N. SCOR, 48th Sess., 3217th mtg. at 29, U.N. Doc. 
S/827/1993 (1993) (hereinafter ICTR Statute). For the statute of the ICTR see S.C. Res. 955, U.N. 
SCOR, 49th Sess., 3453d mtg. at 15, U.N. Doc. S/INF/50 Annex (1994) (hereinafter ICTY Statute). 
131 See eg Prosecutor v Tadić, case no IT-94-1-T, Opinion and Judgement, 7 May 1997 or Akayesu (n 
116). 
132 See pt 2, ch 6, s 5. 
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Despite these problems, the tribunals have managed to set a number of 

precedents, which in the case of sexual violence is a long-awaited development. They 

have already been and will be used in the future both at national and international level. 

Crimes of sexual violence may now be prosecuted as a war crime, as a grave breach, 

as slavery, as torture, as a crime against humanity or as an act of genocide. These 

various potential avenues for legal redress are discussed briefly below.133 

Sexual Violence as a Grave Breach or a War Crime 

Sexual violence has been recognised as a grave breach of the Geneva Conventions and 

as a war crime, also called a violation of the laws and customs of war. Article 2 of the 

ICTY Statute has a provision for grave breaches which covers the following: 

Grave breaches of the Geneva Conventions of 1949 

The International Tribunal shall have the power to prosecute persons 
committing or ordering to be committed grave breaches of the Geneva 
Conventions of 12 August 1949, namely the following acts against 
persons or property protected under the provisions of the relevant Geneva 
Convention: 

(a) Wilful killing; (b) Torture or inhuman treatment, including biological 
experiments; (c) Wilfully causing great suffering or serious injury to 
body or health; (d) Extensive destruction and appropriation of property, 
not justified by military necessity and carried out unlawfully and 
wantonly; (e) Compelling a prisoner of war or a civilian to serve in the 
forces of a hostile power; (f) Wilfully depriving a prisoner of war or a 
civilian of the rights of fair and regular trial; (g) Unlawful deportation or 
transfer or unlawful confinement of a civilian; (h) Taking civilians as 
hostages.134 

Article 3 of its statute deals with violations of the laws or customs of war (or war 

crimes): 

Violations of the laws or customs of war 

                                                 
133 These legal redress mechanisms for sexual violence have been examined and analysed at length by 
many academics and practitioners in recent years and therefore I will do so only succinctly here. For 
more information see among others, De Brouwer (n 98) or Quenivet, NNR (2005) Sexual Offenses in 
Armed Conflict and International Law, New York: Transnational Publishers or Askin, KD (2003) 
‘Prosecuting Wartime Rape and Other Gender-Related Crimes under International Law: Extraordinary 
Advances, Enduring Obstacles’ in Berkeley Journal of International Law, vol 21, pp 288-349. See 
also Boon (n 27) pp 625-675, or Nebesar (n 83) 160-175, or Russell-Brown (n 75) or Viseur Sellers, P 
(2004) ‘Individual(s’) Liability for Collective Sexual Violence’ in Knop, K (ed) Gender and Human 
Rights, Oxford: Oxford University Press, pp 153-194. 
134 See ICTY Statute, art 2. 
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The International Tribunal shall have the power to prosecute persons 
violating the laws or customs of war. Such violations shall include, but 
not be limited to: 

(a) Employment of poisonous weapons or other weapons calculated to 
cause unnecessary suffering; (b) Wanton destruction of cities, towns or 
villages, or devastation not justified by military necessity; (c) Attack, or 
bombardment; by whatever means, of undefended towns, villages, 
dwellings, or buildings; (d) Seizure of, destruction or wilful damage done 
to institutions dedicated to religion, charity and education, the arts and 
sciences, historic monuments and works of art and science; (e) Plunder 
of public or private property.135 

In the ICTR Statute Article 4 provides for grave breaches and war crimes: 

Violations of Article 3 common to the Geneva Conventions and of 
Additional Protocol II 

The International Tribunal for Rwanda shall have the power to prosecute 
persons committing or ordering to be committed serious violations of 
Article 3 common to the Geneva Conventions of 12 August 1949 for the 
Protection of War Victims, and of Additional Protocol II thereto of 8 
June 1977. These violations shall include, but shall not be limited to: 

(a) Violence to life, health and physical or mental well-being of persons, 
in particular murder as well as cruel treatment such as torture, mutilation 
or any form of corporal punishment; (b) Collective punishments; (c) 
Taking hostages; (d) Acts of terrorism; (e) Outrages upon personal 
dignity, in particular humiliating and degrading treatment, rape enforced 
prostitution and any form of indecent assault; (f) Pillage; (g) The passing 
of sentences and the carrying out of executions without previous 
Judgement pronounced by a regularly constituted court, affording all the 
judicial guarantees, which are recognised as indispensable by civilised 
peoples; (h) Threats to commit any of the foregoing acts.136 

These articles and the very detailed Article 8 of the ICC Statute137 are all avenues 

which may be good starting points for prosecuting sexual violence when the crime 

does not fit specifically under any of the other labels presented hereafter but is part of 

an armed conflict.138 

This codification of the crime is the most ancient.139 Its current standing results 

from the Nuremberg Charter and the Geneva Conventions and it essentially applies to 

international armed conflicts. With the conflict in Rwanda and the setting up of the ad 

                                                 
135 See ICTY Statute, art 3. 
136 See ICTR Statute, art 4. 
137 See Rome Statute, art 8. 
138 Schabas (n 118) p 54. 
139 See the discussion in Dörmann (n 120) pp 479-481. 
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hoc tribunal in Arusha, this was changed to include non-international conflicts as 

well.140 In the Tadić judgement, judges at the ICTY showed, albeit audaciously, that 

it also applied here.141 The work on the ICC Statute resolved this issue as it was 

decided to make the article on war crimes very comprehensive.  

Nevertheless, the potential problems with the above mentioned articles may be 

overcome by the use of other avenues to prosecute sexual violence against women 

which take place during armed conflicts. The following avenue which may be used to 

prosecute sexual violence is as a form of slavery and more specifically as sexual 

slavery. 

Sexual Violence as Slavery 

Sexual slavery, as explained in the discussion on definitions,142 was generally 

considered as slavery and the sexual content was mostly left out if it came to be 

prosecuted after a conflict. Sometimes it has been prosecuted simply as enslavement 

but not as a crime on its own.143 Sexual slavery was recognised officially as a crime of 

sexual violence in an international treaty only recently when it was integrated into the 

Rome Statute of the ICC.144 The common elements of the crime of sexual slavery have 

been defined by the ICC Preparatory Commission as: 

1. The perpetrator exercised any or all of the powers attaching to the right 
ownership over one or more persons, […] or by imposing on them a 
similar deprivation of liberty. 

2. The perpetrator caused such person or persons to engage in one or 
more acts of a sexual nature.145 

It is now part of Article 7 (1)(g) in the ICC Statute and the acknowledgement that it 

constitutes a crime against humanity is indeed unprecedented.146 Sexual slavery may 

nevertheless also be prosecuted under other headings such as war crimes, grave 

                                                 
140 See eg Kirsch, P (2001) ‘The International Criminal Court: Current Issues and Perspectives’ in 
Law and Contemporary Problems, vol 64, no 1, pp 4-5. cf Lehr-Lehnardt, R (2002) ‘One Small Step 
for Women: Female-Friendly Provisions in the Rome Statute of the International Criminal Court’ in 
Brigham Young University Journal of Public Law, vol 16, pp 319-322. 
141 See generally Schabas (n 118) pp 51-66. 
142 See chap 1, s 2.5 of the thesis. 
143 De Brouwer (n 98) p 137. 
144 UN Doc. A/CONF.183/9 (1998) explained in Askin, KD (2001) ‘Comfort Women: Shifting Shame 
and Stigma from Victims to Victimizers’ in International Criminal Law Review, vol 1, p 7. 
145 Report of the Preparatory Commission for the International Criminal Court, Addendum, Finalized 
draft text of the Elements of Crimes, UN Doc. PCNICC/2000/INF/3/Add.2 (2000), referring to Article 
7(1)(g)-2. 
146 De Brouwer (n 98) p 137.  
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breaches or crimes against humanity.147 But as the report from the UN Commission 

on Human Rights demonstrated there are many different forms of sexual slavery and 

it should therefore be prosecuted specifically.148 It has now been successfully 

prosecuted as sexual slavery in Akayesu149 in the ICTR and in Kunarac, Kovač and 

Vuković150 in the ICTY. Sexual torture is another crime of sexual violence which has 

frequently been assimilated as the more general crime of torture rather than as sexual 

violence per se. 

Sexual Violence as Torture and other Forms of Ill-Treatment 

Sexual violence as torture is not appropriately covered by the Geneva Conventions and 

therefore suggestions to use the Torture Convention151 instead have been advanced.152 

The ICTY judgement in the Furundžija case153 is often taken to be a precedent 

which will allow better prosecution of sexual torture in the future. Some of the case 

was summarised as such by the judges, who highlighted the use of sexual violence as 

a method of torture: 

Witness A was interrogated by the accused. She was forced by Accused 
B to undress and remain naked before a substantial number of soldiers. 
She was subjected to cruel, inhuman and degrading treatment and to 
threats of serious physical assault by Accused B in the course of her 
interrogation by the accused. The purpose of this abuse was to extract 
information from Witness A about her family, her connection with the 
ABiH and her relationship with certain Croatian soldiers, and also to 
degrade and humiliate her. The interrogation by the accused and the 
abuse by the Accused B were parallel to each other. Witness A was left 
by the accused in the custody of Accused B, who proceeded to rape her, 
sexually assault her, and to physically abuse and degrade her.154 

Viseur Sellers explains the findings of this judgement: 

After deliberation upon Witness A’s […] testimony, the Trial Chamber 
was satisfied that she […] had been tortured. […] To arrive at a finding 
of guilt, the Trial Chamber examined the acts of omissions of the accused 
and his individual responsibility. Succinctly stated, Furundžija was held 

                                                 
147 See eg Davis, PH (2000) ‘The Politics of Prosecuting Rape as a War Crime’ in The International 
Lawyer, vol 34, no 4, pp 1235-1236. 
148 UNESC (n 34). 
149 Akayesu (n 116). 
150 Prosecutor v Kunarac, Kovač and Vuković, case no IT-96-23T and IT-96-23/11T, Judgement, 22 
February 2001. 
151 Convention against Torture (n 67). 
152 See Nebesar (n 83) p 163. 
153 Furundžija (n 119). 
154 See ibid. 
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responsible under Article 7(1) as a co-perpetrator of torture and, also 
under Article 7(1), as an aider and abettor of rape.155 

As Viseur Sellers further explains the judges’ findings were attempting to address the 

intricate nature of torture, which often involves a number of persons having different 

tasks in order to avoid one ‘torturer’ having to take the full responsibility of the act 

and therefore limiting individual liability for this type of violence. Nevertheless the 

trial chamber managed to sidestep this difficulty by setting clear guidelines as to what 

constitutes torture, and in particular sexual torture.156 

Sexual torture as was sexual slavery may take many forms and despite the 

possibility to prosecute it under most of the other headings presented here, it is 

important to consider it in its own right. The possibility of prosecuting sexual violence 

as a crime against humanity is a step forward in the recognition of the gravity of sexual 

violence during armed conflicts and has become an avenue particularly since 

precedents now exist within the ad hoc tribunals. 

Sexual Violence as a Crime against Humanity 

Crimes against humanity were first labelled as such in the Nuremberg Charter. Since 

then there have been slight variations in the definition of such crimes in the various 

tribunals that have prosecuted them since. Askin defines this crime as follows: ‘a crime 

against humanity consists of an inhumane act (typically a series of inhumane acts such 

as murder, rape, and torture) committed as part of a widespread or systematic attack 

that is directed against a civilian population’.157 The ICTY may prosecute sexual 

violence as a crime against humanity158 under Article 5 of its statute and the ICTR 

under Article 3 of its statute, which are identical: 

Crime against humanity 

The International Tribunal shall have the power to prosecute persons 
responsible for the following crimes when committed in armed conflict, 
whether international or internal in character, and directed against any 
civilian population: 

                                                 
155 See Viseur Sellers, P (2004) ‘Individual(s’) Liability for Collective Sexual Violence’ in Knop, K. 
(ed) Gender and Human Rights, Oxford: Oxford University Press, p 171. 
156 ibid pp 171-172. 
157 Askin, KD (2003) ‘Prosecuting Wartime Rape and Other Gender-Related Crimes under 
International Law: Extraordinary Advances, Enduring Obstacles’ in Berkeley Journal of International 
Law, vol 21, p 313. 
158 See generally Viseur Sellers, P and Okuizumi, K (1997) ‘Intentional Prosecution of Sexual 
Assaults’ in Transnational Law and Contemporary Problems, vol 7, pp 45-80. 
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(a) Murder; (b) Extermination; (c) Enslavement; (d) Deportation; (e) 
Imprisonment; (f) Torture; (g) Rape; (h) Persecutions on political, racial 
and religious grounds; (i) Other inhumane acts.159 

Offenders may be prosecuted for sexual violence as a crime against humanity under 

Article 7 of the Rome Statute, which is similar to the statutes of the ad hoc tribunals, 

albeit slightly more developed.160 Quenivet explains that these three statutory 

provisions dealing with crimes against humanity and sexual violence stipulate that ‘to 

qualify as a crime against humanity, a given act, “rape”, in this instance, (1) should be 

committed or approved by the government, and, hence, (2) be of a mass, widespread 

and/or systematic nature’.161 

Miller explains that the construction of these articles was based on the United 

Nations Charter and the Nuremberg Tribunal’s Statute as well as Article II of Control 

Council for Germany,162 Law Number Ten ‘the first instrument to expand the 

definition of crimes against humanity to include rape’.163 With this standard the ICTY, 

ICTR and the Rome Statute for the ICC included rape in their crimes against humanity 

provision.164 In addition, De Brouwer contends that under this heading sexual violence 

may be prosecuted as enslavement as has been done in Kunarac, Kovač and 

Vuković,165 as torture such as in Semanza,166 as rape such as in Akayesu,167 or as 

persecution, although this has been less successful on its own.168 Quenivet and Ray 

both note, albeit with different conclusions, that ethnicity seems to be the main ground 

of prosecution for persecution rather than gender when it comes to sexual violence, 

limiting the scope of the sexual violence against women being dealt with by this 

provision.169 Schabas also explains that Article 7 is heavily inspired by customary 

international law but goes beyond as well. The precedents of some of the cases in both 

                                                 
159 See ICTR Statute, art 3; ICTY, art 5. 
160 See Rome Statute, art 7. 
161 Quenivet, NNR (2005) Sexual Offenses in Armed Conflict and International Law, New York: 
Transnational Publishers, p 129. 
162 Official Gazette Control Council for Germany, no 3 (1946) Control Council Law no 10, 
Punishment of Persons Guilty of War Crimes against Peace and against Humanity, 20 December 
1945, Art. II (1)(c), pp 50-55. 
163 See Miller, AA (2003) ‘From the International Criminal Tribunal for Rwanda to the International 
Criminal Court: Expanding the Definition of Genocide to Include Rape’ in Pennsylvania State Law 
Review, vol 108, no 1, p 361. 
164 Russell-Brown (n 75) p 360. 
165 See Kunarac (n 150). 
166 See Prosecutor v Semanza, case no ICTR-97-20-T, Judgement and Sentence, 15 May 2003.  
167 See Akayesu (n 116). 
168 See De Brouwer (n 98) pp 340-341. 
169 See Quenivet (n 161) pp 120-128 and Ray (n 49) pp 814-815. 
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ad hoc tribunals influenced the writing of some parts of Article 7 of the ICC Statute. 

This inter-relationship has been mutual, however, as this article has managed to inspire 

results in some recent cases in those tribunals.170 

The decision to prosecute sexual violence as a crime against humanity in the 

ad hoc tribunals was hailed as a great achievements for the recognition of the gravity 

of the crime. However it was also prosecuted as an act of genocide in the ICTR, which 

was again a step of large importance for the proponents of post conflict retributive 

justice. 

Sexual Violence as an Act of Genocide 

The term genocide was first used in a legal context at Nuremberg by the prosecutors 

and was recognised as an international crime in 1946 by the UN General Assembly, 

which drafted the Genocide Convention.171 Article 1 of this convention declared 

genocide to be an international crime both in peace and wartime.172 Genocide is also 

a crime against humanity but it is generally treated separately.173 In addition, the 

prosecution of genocide is applicable even to citizens of those countries which have 

not ratified the convention. The widespread ratification of the convention means that 

it can now be viewed as customary international law and therefore be applied even to 

countries having not officially endorsed the convention yet.174 

This convention has been the source for the statutes of the ICTY, the ICTR and 

the ICC for their article on genocide.175 The convention does not directly address rape, 

and despite the precedents established by the ICTY and ICTR, it was concluded in the 

ICC negotiations that it was better not to touch the definition in the convention and 

instead to deal with rape as genocide as if it was customary law.176 

The ICTR worked on the genocide law with the most results because of the 

high prevalence of this type of crime in the conflict.177 The ICTY Statute has a 

                                                 
170 Schabas (n 118) pp 48-50. 
171 See Convention on the Prevention and Punishment of the Crime of Genocide, (hereinafter 
Genocide Convention) 8 December 1948, 78 UNTS 277 (entry into force 12 January 1951). cf 
discussion in Short, JMH (2003) ‘Sexual Violence as Genocide: The Developing Law of the 
International Criminal Tribunals and the International Criminal Court’ in Michigan Journal of Race 
and Law, vol 8, pp 503-527.  
172 Russell-Brown (n 75) p 361. 
173 See Askin (n 157) p 315. 
174 Russell-Brown (n 75 p 361. 
175 See Miller (n 163) p 360. 
176 ibid pp 371-372. 
177 Askin (n 157) p 316. 
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provision in Article 4 to prosecute sexual violence as a crime of genocide. The ICTR 

Statute’s has an identical provision in Article 2. Both the articles are as follows: 

Genocide 

1. The International Tribunal shall have the power to prosecute persons 
committing genocide as defined in paragraph 2 of this article or of 
committing any of the other acts enumerated in paragraph 3 of this 
article. 

2. Genocide means any of the following acts committed with intent to 
destroy, in whole or in part, a national, ethnical, racial or religious group, 
as such: 

(a) Killing members of the group; (b) Causing serious bodily harm to 
members of the group; (c) Deliberately inflicting on the group conditions 
of life calculated to bring about its physical destruction in whole or in 
part; (d) Imposing measures intended to prevent births within the group; 
(e) Forcibly transferring children of the group to another group. 

3. The following acts shall be punishable: 

(a) Genocide; (b) Conspiracy to commit genocide; (c) Direct or public 
incitement to commit genocide; (d) Attempt to commit genocide; (e) 
Complicity in genocide.178 

Genocide is covered by Article 6 of the ICC Statute.179 

For sexual violence to be considered as genocide, it is required that the 

individual criminal responsibility of the perpetrators is put forward, in particular their 

‘intent’, also called dolus specialis,180 in the undertaking of such crimes.181 Askin 

explains that the intent has to be ‘to destroy, wholly or partially, a national, ethnic, 

racial, or religious group, as such, by any act that fits into the aforementioned list’.182 

She then argues that sexual violence can fall within the ICC’s description of genocide 

in a number of ways, the most common being: 

(b) Causing serious bodily or mental harm to the group (such as by raping 
or otherwise violating women); (c) Inflicting conditions of life on 
members or otherwise violating women); and (d) Imposing measures 
intended to prevent birth within the group (such as forced abortion or 
miscarriage, forced impregnation, sexual mutilation, or rape by a 

                                                 
178 See ICTR and ICTY Statutes, art 2. 
179 See Rome Statute, art 6. 
180 Russell-Brown (n 75) p 361. 
181 See discussion in Short, JMH (2003) ‘Sexual Violence as Genocide: The Developing Law of the 
International Criminal Tribunals and the International Criminal Court’ in Michigan Journal of Race 
and Law, vol 8, pp 503-527. 
182 Askin (n 157) p 315. 
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different ethnic group when custom dictates that the father determines 
the ethnicity of the child.183 

Akayesu184 for the ICTR and Krstić185 for the ICTY are the two cases 

considered to have set the most important precedents for sexual violence as 

genocide.186 

Forced pregnancy specifically constituting genocide has been prosecuted in 

several cases to date, but with most results the Akayesu and Musema187 cases in the 

ICTR.188 Indeed, the Akayesu case has already had repercussions on the formulations 

of the ICC Elements of Crimes, as for example, a footnote to the definition of genocide 

was added in order to clarify some issues about sexual violence as genocide as a result 

of the case.189 

Sexual violence as genocide has been successfully prosecuted for the first time 

in the Akayesu case in the ICTR. This case and the precedent it has set have opened 

new avenues for the prosecution of sexual violence after armed conflicts. It has 

acknowledged its seriousness per se and among other war crimes. 

4. Concluding Observations 

This chapter has presented the main crimes encompassed within the generic term of 

sexual violence, focusing particularly on the crimes of rape, sexual assault, sexual 

mutilation, forced prostitution, sexual slavery, sexual torture and forced impregnation. 

The second section of the chapter dealt with the main developments of the legal 

framework and introduced various avenues, which may be adequate to address sexual 

violence after armed conflicts. These potential avenues may be and already are in some 

cases used both nationally and internationally if and when sexual violence is 

prosecuted after a violent conflict.  

This chapter aimed to introduce as comprehensively as possible the crime dealt 

with throughout the thesis and demonstrate that there are a number of legal safeguards 

                                                 
183 ibid p 316. 
184 See Akayesu (n 116). 
185 See Prosecutor v Krstić, case no IT-98-33-T, Judgement, 2 August 2001and Prosecutor v Krstić, 
case no IT-98-33-A, Judgement, 19 April 2004. 
186 See De Brouwer (n 98) p 45. 
187 Prosecutor v Musema, case no ICTR-96-13-T, Judgement and Sentence, 27 January 2000 and 
Prosecutor v Musema, case no ICTR-96-13-A, Judgement, 16 November 2001. 
188 Boon (n 27) pp 635-636. 
189 See De Brouwer (n 98) pp 46-47. 
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in place, which theoretically outlaw the perpetration of this type of crime. The next 

chapter will propose a further element in the analysis of this widespread crime possibly 

of interest for this study. A thematic classification will be developed exposing the 

many uses of sexual violence against women in the particular context of armed 

conflicts. 
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CHAPTER 2: A THEMATIC TAXONOMY OF SEXUAL VIOLENCE IN ARMED 
CONFLICTS 

1. Introduction 

Sexual violence against women in armed conflicts is driven by a broad number of 

motives.1 This chapter will suggest a possible thematic taxonomy of some of those 

rationales.2 It aims to offer a comprehensive image of what exactly sexual violence 

against women during armed conflicts entails. The exercise of putting labels to the 

various uses of the crime has nevertheless limited potential as the different uses of 

sexual violence are not always clearly distinguishable. For example, between a 

gratuitous rape and organised prostitution there are many different versions of sexual 

violence that can be perpetrated against women in times of conflict. Since the conflicts 

in Rwanda and the former Yugoslavia sexual violence in general and rape in particular 

have increasingly been branded or described as a weapon of war. The ICRC defines 

this concept as follows: ‘when used systematically to torture, injure, extract 

information, degrade, threaten, intimidate or punish in relation to an armed conflict, 

sexual violence can amount to a method of warfare’.3  

I shall not use this terminology as many have done so before me.4 Instead, I 

will examine some other potential classifications, using the following rationales: 

sexual violence as spoils, booty or bait; as a method of eviction; as a specific technique 

of torture; as an economic strategy; as an organised trade or as part of a policy of ethnic 

cleansing or genocide. In developing this taxonomy, I will illustrate the arguments 

with various examples taken from a number of ancient and more recent conflicts. 

                                                 
1 cf Wood, EJ (2004) ‘Sexual Violence during War: Explaining Variations’ paper prepared for Order, 
Conflict and Violence Conference at Yale University, pp 10-11, (cited with author’s approval). Cf 
Brownmiller, S (1994) ‘Making Female Bodies the Battlefield’ in Stiglmayer, A, (ed) Mass Rape: The 
War against Women in Bosnia-Herzegovina, Lincoln: University of Nebraska Press. 
2 See eg Gottschall, J (2004) ‘Explaining Wartime Rape’ in Journal of Sex Research, vol 41, no 2, pp 
129-136 for a very different classification attempt or Gingerich, T and Leaning, J (2004) The Use of 
Rape as a Weapon Of War in the Conflict in Darfur, Sudan, prepared for US Agency for International 
Development/OTI or Nikolić-Ristanović (2000) ‘Sexual Violence’ in Nikolić-Ristanović, V (ed) 
Women, Violence and War: Wartime Victimization of Refugees in the Balkans, Budapest: Central 
European University Press, for a more detailed one.  
3 International Committee of the Red Cross (2004) Addressing the Needs of Women Affected by Armed 
Conflict, an ICRC Guidance Document, p 25. 
4 See among others, Gingerich, T and Leaning, J (2004) The Use of Rape as a Weapon Of War in the 
Conflict in Darfur, Sudan, prepared for U.S. Agency for International Development/OTI or Ray, AE 
(1997) ‘The Shame of It: Gender-Based Terrorism in the Former Yugoslavia and the Failure of 
International Human Rights Law to Comprehend the Injuries’ in American University Law Review, 
vol 46, pp 793-840 or Nebesar, DA (1998) Gender-Based Violence as a Weapon of War, in 
University of California Davis Journal of International Law and Policy, vol 4, no 2, pp 147-180. 
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2. Sexual Violence as Spoils, Booty or Bait 

Sexual violence has been an integral part of conflicts, more precisely of the ‘spoils of 

war’.5 Sexual violence has indeed frequently been categorised within the spoils at the 

same level as looting. Robson contends that: ‘rape has long been tolerated as one of 

the spoils of war, an inevitable feature of military conflict like pillage and looting’.6 

Gardam argues furthermore that this type of ‘spoils of war’ may in some cases have 

been used to motivate the troops. She states that: ‘rape in warfare was regarded as part 

of the spoils of war and was a major incentive for continued fighting, especially in 

siege situations’.7 It is only very recently that rape has been considered as more than 

mere spoils.8 Indeed, for centuries, the custom in many parts of the world has been for 

the victors of a battle to be allowed to take freely from the losers, even if it meant 

kidnapping and raping.9 Women have indeed often been considered as ‘property - 

chattel available to the victorious warriors’.10 

The generally weak social position of women in many societies together with 

the potential gain from the dehumanisation of the opponent through the atrocities 

committed against the women from the opposing side, have only been condoning this 

state of affairs.11 These particular facts nevertheless resulted in two goals being 

achieved at once: the weakening of the adversary and the combatants’ right to a part 

of the spoils of war.12 Additionally, wars used to, and still do in some cases, bring 

generally young soldiers far from their homes and families and therefore from any 

social regulation, thus leaving them with little control. Combined to a lack of regular 

                                                 
5 General Patton put it in plain words: ‘there would unquestionably be some raping’ in Patton, GS 
(1947) War as I Knew It, New York: Houghton Mifflin. 
6 Robson, A ‘Rape: Weapon of War’ in the New Internationalist, Issue 244, June 1993, p 1. 
7 Gardam, J (1997) ‘Women and the Law of Armed Conflict: Why the Silence?’ in International and 
Comparative Law Quarterly, vol 46, p 59. 
8 See eg Ray, AE (2003) ‘The Shame of It: Gender-Based Terrorism in the Former Yugoslavia and the 
Failure of International Human Rights Law to Comprehend the Injuries’ in The American University 
Law Review, vol 46, p 798. 
9 See eg Turpin, J (1998) ‘Many Faces: Women Confronting War’ in Lorentzen, LA, Turpin, J (eds) 
The Women and War Reader, New York: New York University Press, p 6. 
10 Women’s Rights Unit (Jarvis, M) (1998) Sexual Violence and Armed Conflicts: United Nations 
Response, for Women 2000, published to promote the Goals of the Beijing Declaration and the 
Platform for Action, p 2. 
11 cf Carter, A (1998) ‘Should Women Be Soldiers or Pacifists?’ in Lorentzen, LA and Turpin, J (eds) 
The Women and War Reader, New York: New York University Press, p 33. 
12 See eg Nahoum-Grappe, V (2006) ‘Les Viols, une Arme de Guerre’ in Ockrent, C and Treiner, S 
(eds) Le Livre Noir de la Condition des Femmes, Paris: Xo Editions, pp 52-67. 
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sexual intercourse and/or high levels of alcohol and/or drugs, this becomes a dangerous 

concoction.13  

In addition sexual violence has been, and still is in some cases, sanctioned by 

some members of the army or combatant leaders. Indeed its alleged potential to boost 

morale and strength among soldiers, and even helping to create bonds among 

combatants, which may make them stronger than their opponents, weighed in its 

favour. These conditions make sexual violence in warfare almost inevitable. Gingerich 

et al explain similarly that: ‘a tolerance of rape within an armed force or group can 

also be used by the commanders as a strategy to encourage aggression and accelerate 

brutality in attacks of their troops against the enemy’.14 Some combatants’ leaders also 

seem to believe that their men, in order to perform well at their job, need some sort of 

reward, some sort of troop mollification before and/or after a battle.15 The belief seems 

to be that by giving them a sort of bait, it may make them fulfil their duties with more 

zeal and again will reinforce their bond with their commanders. Turpin cites one UN 

military personnel in Cambodia declaring: ‘he was not a puritan: eighteen-year-old, 

hot-blooded soldiers had a right to drink a few beers and chase after young beautiful 

things of the opposite sex’.16 Some examples from various conflicts will now be 

considered in order to illustrate this type of sexual violence.  

An early illustration17 of sexual violence as ‘spoils’ and ‘booty’ and the 

invisibility of women and their fate in conflicts can be found in Homer’s The Iliad, in 

the tragic figure of Chryseis. She allegedly was the reason for the dispute between 

Agamemnon and Achilles, who do not consider her as a person but as something they 

own. They both want her as their booty of war and both consider her as legitimately 

theirs. On one side, Achilles declares: ‘the man disgraces me, seizes and keeps my 

prize’.18 Agamemnon says on the other side: ‘the girl - I won’t give up the girl. Long 

before that, old age will overtake her in my house, in Argos, far from her fatherland, 

slaving back and forth at the loom, forced to share my bed!’19 

                                                 
13 Goldstein, JS (2001) War and Gender, Cambridge: Cambridge University Press, pp 337-342. 
14 Gingerich, T and Leaning, J (2004) The Use of Rape as a Weapon of War in the Conflict in Darfur, 
Sudan, prepared for US Agency for International Development/OTI, p 8. 
15 Women’s Rights Unit (n 10) p 2. 
16 Turpin (n 9) p 6. 
17 It is a myth rather than an example but is telling and happening hitherto, I think thus it is interesting 
to consider it at this stage. 
18 Homer (1990) The Iliad, New York: Viking Penguin, p 89 (v 421-422). 
19 ibid p 78 (v 33-36). 
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An example of sexual violence as ‘booty’ and ‘bait’ is taken from the Jacobin 

Uprising, a conflict between the Scottish and the English in 1745-46, where many 

Highland women were raped, sexually assaulted and mutilated, and then killed. Craig 

reports that some English officers sanctioned, even supported it. She reports for 

example that:  

General Bland, commander of the troopers who’d been defeated at Keith, 
spoke of his men being entitled to some “sweets” after their exertions. 
An atmosphere of revenge pervaded the whole army. It was positively 
encouraged.20 

In the 20th century, rape was officially prohibited in the Japanese army when 

they invaded China in the 1930s but it was nevertheless considered by some as part of 

the Japanese military culture and superstition. Some soldiers believed that if they 

raped, especially virgins, it would give them strength and power for the battle. Chang 

in her account of the ‘Rape of Nanking’ explains that: ‘soldiers were even known to 

wear amulets made from the pubic hair of such victims, believing that they possessed 

magical powers against injury’.21 

Another example of sexual violence as ‘booty’ and ‘bait’ occurred at the end 

of WWII, when Russian soldiers were entering Berlin. They were encouraged by 

stories being reported and sustained by the propaganda about what the Germans had 

allegedly done to their own women and families22 and to believe consequently that 

they could take anything from the Germans as legitimately theirs. This meant watches, 

food and alcohol, but unfortunately also women.23 Ryan writes in The Last Battle that 

‘the hordes of Russian troops […] now demanded the rights due to the conquerors: the 

women of the conquered’.24 

The last two examples occurred during the last twenty years in two very 

different parts of the world but for the same reasons. Firstly, Matthews recounts how 

                                                 
20 Craig, M (1997) Damn’ Rebel Bitches: The Women of the '45, Edinburgh: Mainstream Publishing, p 
110. 
21 Chang, I (1997) The Rape of Nanking, Harmondsworth: Penguin Books, p 49. 
22 See the analysis of sexual violence committed by the German military during WWII, in Beck, B 
(2004) Wehrmacht und sexuelle Gewalt: Sexualverbrechen vor deutschen Militaergerichten 1939-
1945, Paderborn: Ferdinand Schoening. 
23 See eg Naimark, NM (1995) The Russians in Germany: a History of the Soviet Zone of Occupation, 
1945-1949, London: The Belknap Press of Harvard University Press, pp 78-83. 
24 Ryan, C (1966) The Last Battle, New York: Touchstone, p 484. 
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in Guatemala at the beginning of the 1980s, Rigoberta Menchú Tum 25 was captured 

and repeatedly raped, almost to death, by the military officers running the town, who 

saw it as a reward, a way to ‘appease’ themselves. They even competed among 

themselves on how far each of them could go with her.26 Secondly, in Liberia, during 

the 1990s, acts of cannibalism were perpetrated by soldiers and rebels along with all 

the other atrocities (for example rape, mutilations and killings). Reports that cutting 

off a woman’s breasts and then cooking and eating them have unfortunately occurred 

relatively often. Reports also say that fighters were eating specific parts with the belief 

that it would make them stronger.27 

Sexual violence as spoils, booty or bait is a very broad case of this taxonomy 

and could be expanded endlessly as conflicts abound with examples of sexual violence 

fitting in this category. However, these few examples have illustrated a sample of this 

type of sexual violence through times, conflicts and continents. The next case in this 

taxonomy is sexual violence used in a more planned way, and with an alleged aim, as 

a method of torture in order to retrieve information from the women who are detained. 

3. Sexual Violence as a Method of Torture 

Sexual violence may be a very effective means of torture.28 Especially for women, 

torture may frequently encompass an attack specifically directed on their genitalia and 

other sexual organs and often has a sexual connotation. Price explains to this extent 

that: ‘the function of torture is to “disgrace its victim by disgracing her body”. […] To 

the extent that the prostitute is viewed as a symbol of shame, torture’s fundamental 

goal is to “turn the woman into a whore”’. 29 Matthews argues that in the context of 

Central America: ‘[…] more than twice as many women as men are submitted to 

sexual torture, and virtually all women political prisoners are subject to massive and 

repeated rape’.30 

                                                 
25 See biography of Rigoberta Menchú Tum at http://www.nobel.se/peace/laureates/1992/tum-
bio.html (last visited 25 April 2004). 
26 Matthews, I (1998) ‘Torture as Text’ in Lorentzen, LA and Turpin, J (eds) The Women and War 
Reader, New York: New York University Press p 187-188. 
27 Cain, KL (1999) ‘The Rape of Dinah: Human Rights, Civil War in Liberia, and Evil Triumphant’ in 
Human Rights Quarterly, vol 21, no 2, pp 282-283. 
28 See Seifert, R (1996) ‘The Second Front: The Logic of Sexual Violence in Wars’ in Women’s 
Studies International Forum, vol 9, no 1-2, p 40. 
29 Price, LS (2001) ‘Finding the Man in the Soldier-Rapist: Some Reflections on Comprehension and 
Accountability’ in Women’s Studies International Forum, vol 24, no 2, p 214. 
30 Matthews (n 26) p 186. 

http://www.nobel.se/peace/laureates/1992/tum-bio.html
http://www.nobel.se/peace/laureates/1992/tum-bio.html
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Sexual violence may serve the various aims of the torturer since, on top of 

purportedly facilitating the gathering of information; it may be an effective way of 

deterring women from getting involved in war-related activities. Castel explains that: 

‘interrogators and other government officials use rape as torture to intimidate women 

from pursuing activities that are viewed as subversive and to extract information or 

confessions’.31 It may serve also as another way of terrorising, as well as destabilising 

a population. This is especially true because of the potential shame and stigma 

experienced by survivors of sexual violence within a society.32 

Branche describes sexual violence as a method of torture in the Algerian war 

at the beginning of the 1960s between the Algerian Independence Movement and the 

French government. She explains that torture was widespread on both sides of the 

conflict; however, the French soldiers were the ones who tortured most women in 

captivity, as some were involved in the independence movement.33 It was fairly 

common within the French army to use sexual violence systematically as a tool of 

cruelty and to humiliate (both men and women) during the torture sessions.34 The 

prisoners were first stripped and left naked for days. They frequently had their heads 

covered to make them blind and feel completely disorientated and at the total mercy 

of their torturer. Thereafter, the torture sessions began. The violence would 

irremediably be directed against the sexual organs. The sessions may have lasted for 

hours or days in a row until the victim would be almost dead. Death was not the direct 

aim although it frequently was the result. The torturers would then generally wait a 

few days for the victim to regain some strength, sometimes even providing some 

medical care but as soon as the victim would be in a slightly better state they would 

simply start again.35 

                                                 
31 Castel, JR (1992) ‘Rape, Sexual Assault and the Meaning of Persecution’ in International Journal 
of Refugee Law, vol 4, no 1, p 40. 
32 Amnesty International (1991) Women in the Front Line: Human Rights Violations against Women, 
p 22. 
33 See eg the autobiography of Ighilahriz, where she describes her days of torture at the hands of high-
ranking French military officers and how much of the torture was specifically targeted at her sexual 
organs, in Ighilahriz, L (2001) Algérienne (gathered by Anne Nivat), Paris: Fayard/Calmann-Levy, pp 
105-118. 
34 This is obviously not only the prerogative of the French or of that specific conflict, see also eg 
Krog, A (1998) Country of my Skull, London: Vintage, p 193. 
35 Branche, R (2001) La Torture et l’Armée pendant la Guerre d’Algérie, 1954-1962, Paris: 
Gallimard, pp 131-135. The French government denied for a long time the systematic use of torture 
by the French army in Algeria, only recently has this started to change. 
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In Sierra Leone in the 1990s women have in some instances been the victims 

of sexual violence for the purposes of torture. Human Rights Watch report the case of 

a woman accused of collaboration with the enemy and therefore publicly tortured. 

They write that: 

One of those civilians, a woman named Jane, was alleged to have been 
one of SANYO’s “wives”. JM described how rebels brought her into the 
village square, forced her to lie down and then poured boiling palm oil 
into her vagina and ears.36 

The public torture of women during a conflict serves various purposes as Matthews 

analyses in the case of a woman in Guatemala, but her analysis would also be relevant 

in the case mentioned above. She argues that: 

The torture scenario is converted, deliberately, into a timeless scene of 
sacrifice. The mother’s clothes are put “on display” as a record of the 
event (her capture) and proof of her helplessness, her nakedness. Her 
family is invited to expose themselves in order to cover up their mother’s 
“shame”.37 

Sexual violence as a method of torture is fairly widespread against women 

during a conflict. There are various rationales for its occurrence but if women are 

subjected to torture it will generally have a sexual component. Sexual violence may 

also have other uses and aims during an armed conflict as for example as a method of 

communal subjugation and eviction. 

4. Sexual Violence as a Method of Communal Subjugation and Eviction 

The threat of sexual violence may be an effective tool to instigate fear among a 

population and therefore provoke mass flight.38 As sexual violence still carries a heavy 

stigma in many communities and may lead to devastating consequences for the victims 

and their families,39 sexual violence seems to be one of the obvious means of 

subjugating and terrorising a population. Gingerich et al argue similarly that: 

‘communities threatened by mass rape in war may well be more likely to choose flight 

                                                 
36 Human Rights Watch (2003) “We’ll Kill You If You Cry”: Sexual Violence in the Sierra Leone 
Conflict, vol 15, no 1 (A), p 33. 
37 Matthews (n 24) p 189. 
38 See Mischkowski, G (2004) ‘Sexualisierte Gewalt im Krieg: eine Chronik’ in Medica Mondiale eV 
(Hrsg) Sexualisierte Kriegsgewalt und ihre Folgen, Frankfurt am Main: Mabuse Verlag, p 21. 
39 See eg Nikolić-Ristanović, V (2000) ‘Sexual Violence’ in Nikolić-Ristanović, V (ed) Women, 
Violence and War: Wartime Victimization of Refugees in the Balkans, Budapest: Central European 
University Press, p 56 or Amnesty International (2004) Solomon Islands: Women Confronting 
Violence, AI-index: ASA 43/001/2004, pp 22-25. 
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in advance of the enemy attack and may delay return to captured areas’.40 Indeed, when 

people are attacked in their own homes, when a person’s moral and physical security 

is threatened, because it has been attacked within one’s private realm, there may be 

nothing else left but to flee, and that generally will result in increased control and even 

victory of the assailant.41 Furthermore Korac argues that men whose wives have been 

raped and therefore considered to have been shamed, may refuse to go back to their 

villages and homes, which may serve an army’s goals of getting rid of the enemy or 

simply of the civilian population.42 

Sexual violence may be very effective in making a population feel defeated, 

especially if the sexual violence, on top of taking place in the private realm of a home, 

is perpetrated either in front of family or community members or where they may for 

example hear the screams of a victim. In addition, if sexual violence is committed by 

a neighbour or someone who was formerly known to the victim, there is little chance 

one will try to reclaim one’s house and belongings, and fleeing may frequently been 

viewed as the most immediate and probably the best alternative.43 In Colombia, all 

sides of the conflict terrorise the civilian population and force them in some instances 

to leave their homes and villages. Women are particular targets as they represent a 

majority of the civilian population, they are generally more vulnerable to attacks by 

combatants, and because they have become the ones who head households and 

maintain stability in the region. Amnesty International report that: 

Although women were generally not directly involved in the hostilities, 
they are the most affected by the trauma of displacement. Many of them 
are recently widowed, and have been forced to flee their rural homes with 
their children, […]. More than half of all internally-displaced persons are 
women; many of theses are also heads of households.44 

By managing to make them flee combatants gain land but also destabilise the 

communities. Once women had to flee they are also even more at risk of sexual 

                                                 
40 Gingerich (n 14) p 8. 
41 Hedges, C (2003) What Every Person Should Know About War, New York: Free Press, p 98 
42 Korac, M (1996) ‘Understanding Ethnic-National Identity and Its Meaning: Questions from 
Women’s Experience’ in Women’s Studies International Forum, vol 19, no 1-2, pp 137. 
43 See Apple, B (1998) ‘School of Rape, The Burmese Military and Sexual Violence’ in EarthRights 
International Report, p 22. 
44 Amnesty International (2004) Colombia: ‘Scarred Bodies, Hidden Crimes’: Sexual Violence 
Against Women in the Armed Conflict, AI-index: AMR 23/040/2004, pp 28-29. 



 

 69 

violence, as Amnesty International argues ‘because of their particular social, 

psychological and economic condition’.45 

Sexual violence as a method of eviction may be very effective to make 

populations flee and to destabilise communities and provoke terror among civilians. 

Sexual violence may continue while the populations are displaced. Thus it may be 

strategically very useful for combatants although as Gottschall argues it may also 

encourage resistance among local populations.46 Nevertheless, even if it is not always 

a strategic aim set by combatant leaders the result may frequently be the same; the 

population is left with no choice but to flee. Another potential strategy of sexual 

violence is when used during armed conflicts as an economic strategy by combatants. 

5. Sexual Violence as an Economic Strategy 

Sexual violence as an economic strategy may appear in various forms. To begin with 

there are instances of women being targeted by sexual violence during armed conflicts 

primarily because of their assets. There are examples of this practice through history, 

which can be found in some religious texts, in the Middle Ages but also very recently 

in Mozambique and Rwanda. In a patriarchal society, the male members traditionally 

detain most assets of a family.47 This may mean that if a woman marries, which 

traditionally has been the way to have a respected position in a society; her own assets 

may pass automatically to the future husband. Furthermore, sexual intercourse is 

formerly forbidden outside the boundaries of marriage in many societies, as a woman’s 

chastity is considered as sacred.48 Therefore a woman who has been sexually assaulted 

may be expected to marry her assailant in order not to be rejected by her community. 

Indeed, in some societies it may be understood as preferable to abandon or to kill a 

woman or a girl who has been raped than to live with the shame of having a ‘dirtied’ 

and ‘shamed’ female member in a family.49 Therefore, the man who rapes a woman 

                                                 
45 ibid p 29. 
46 Gottschall J (2004) ‘Explaining Wartime Rape’ in Journal of Sex Research, vol 41, no 2, p 132. 
47 See eg Human Rights Watch, (1996) Shattered Lives: Sexual Violence during the Rwandan 
Genocide and its Aftermath, p 12. 
48 See eg Quraishi, A (1997) ‘Her Honor: An Islamic Critique of the Rape Laws of Pakistan from a 
Woman-Sensitive Perspective’ in Michigan Journal of International Law, vol 18, p 298. 
49 See eg Medica Mondiale eV (Hrsg), (2005) Zeit zu Sprechen: Texte und Materialen zu 
sexualisierter Kriegsgewalt gegen Frauen, pp 31-32. 
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may benefit from the attack as he automatically becomes the head of all the woman’s 

assets and will have increased his productive and reproductive power at the same time. 

Systematic sexual violence has often been analysed as ‘interpersonal’ and 

‘social’ violence rather than something that is related to economic and political 

conditions as proposed by Turshen. She argues that: ‘systematic rape and sexual abuse 

are among the strategies men use to wrest personal assets from women’,50 such as land 

and livestock. In the DRC, the report Women’s Bodies as a Battleground advances that 

‘rape is a means of obtaining access both to produce intended for the market and to the 

harvest, which is mainly controlled by the women, most of whom are farmers’51. 

In the Middle Ages, rape was often solely considered as an offence against men 

and their property, and women were frequently considered part of that property, be it 

of their father, husband or carer.52 Rape was a relatively common way of acquiring 

property. Indeed, one of the ways found to avoid the difficulties caused by rapes for 

the families of the victims and for the society in general, may have been to force the 

rapist to pay a fine in order to increase the young woman’s dowry, as she may be 

considered to have lost value. Leyser explains that: ‘women in this society may be 

abducted - whether forcibly or as a form of elopement to thwart an arranged match is 

not clear - but in any event cash payments settle the outcome’.53 A second solution 

was to force the rapist to marry his victim. A certain pattern appeared where men were 

raping women in order to get married to them and so automatically acquire the 

women’s attributes such as their inheritance, for example property.54 This scheme has 

reappeared recently in some African and Middle Eastern countries such as 

Mozambique, Rwanda or Turkey. Turshen writes more precisely about Rwanda, where 

during the conflict ‘the militia disguised rape as sanctioned intercourse between 

husband and wife by performing bogus weddings: they then used the “marriage” to 

legitimate the seizure of land’.55 

                                                 
50 Turshen, M (2001) ‘The Political Economy of Rape’ in Moser, CON and Clark, FC (eds) Victims, 
Perpetrators or Actors? London: Zed Books, p 55. 
51 Réseau des Femmes pour un Développement Associatif, Réseau des Femmes pour la Défense des 
Droits et la Paix and International Alert (2005) Women’s Bodies as a Battleground: Sexual Violence 
Against Women and Girls During the War in the Democratic Republic of Congo, South Kivu (1996-
2003), p 46. 
52 Ward, J (2002) Women in Medieval Europe: 1200-1500, London: Pearson Education Ltd, p 8. 
53 Leyser, H (1995) Medieval Women, London: Phoenix Press, p 41. 
54 See the discussion in ibid p 48. 
55 Turshen (n 50) p 63. 
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There have also been instances of women being kidnapped and forcefully 

married in order to serve the combatants by working for them in the fields in the homes 

as well as serving them sexually. This scheme has been reported for instance in Sierra 

Leone by Human Rights Watch: 

Consistent with fairly common practice among Sierra Leonean male 
population at large, many rebels had polygamous “marriages”, including 
with abducted women whom they had forced to “marry” them. Rebels 
also changed “wives” frequently when they got tired of them or their 
“wives” were too ill to perform their tasks (a consequence of the brutality 
that they were often subjected to). […] Abducted women were made to 
carry out forced labour during their captivity, including cooking, 
cleaning, washing clothes, and carrying heavy loads of ammunition and 
looted items. In many instances, women […] felt powerless to escape 
their lives of sexual slavery […].56 

Another instance is the fact that even in male dominated societies in times of 

conflict women may have to take over, and therefore become the head of households; 

they are the ones keeping the families together. They may have to, for example, fetch 

or produce the raw materials necessary to feed their dependants, or work in the 

factories, thus sometimes taking enormous risks but making a community function.57 

They may therefore be the targets of sexual violence in order to destroy this social, 

ethnic and economic stability.58 

Sexual violence as economic strategy may take various shapes, such as 

combatants raping women in order to have to marry them and therefore acquiring the 

woman’s belongings, combatants taking women as ‘wives’ in order to increase their 

workforce as well as to use them as sexual slaves. Lastly, sexual violence may be used 

to disrupt economies run by women because of the conflict. Sexual violence may 

nevertheless also take the shape of an organised trade, where women may become only 

the tool in a well organised business. 

6. Sexual Violence as an Organised Trade 

Sexual violence as an organised trade mostly focuses on combatants organising 

prostitution during and after conflicts or the traffic of girls and women for sexual 

                                                 
56 Human Rights Watch (n 36) p 43. 
57 See eg Mischkowski (n 38) pp 45-47. 
58 Alison, M (2007) ‘Wartime Sexual Violence: Women’s Human Rights and Question of 
Masculinity’ in Review of International Studies, vol 33, p 80. 
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purposes. Some experts have refused to place prostitution within the paradigm of 

sexual violence arguing that contrary to other types of sexual violence, prostitution is 

mostly the result of a choice and includes a transaction.59 I have however chosen to 

include this form of sexual violence within this discussion as in the specific examples 

presented here the women were generally forced to take part. 

The most notorious example of this form of sexual violence is the organised 

business of prostitution planned and run by and for Japanese soldiers during World 

War II, the so called ‘Comfort women’.60 The Japanese army had already organised 

prostitutes for their soldiers during the war against Russia in 1918. In the early 1930s, 

as they were fighting their first Shanghai battle, they again organised brothels where 

there were regular health checks for venereal diseases, but the women working in those 

so called ‘leisure centres’ were generally professional prostitutes, often Japanese 

themselves.61 After the ‘Rape of Nanking’ in December 1937,62 Japanese officials 

decided that some drastic measures had to be taken in order to stop their soldiers from 

raping in the occupied territories.63 They had already tested organised prostitution and 

therefore decided that it was the appropriate solution.64 On one side, this scheme would 

help the army to control the spread of venereal diseases, which were affecting a great 

number of soldiers, as they would be able to check the health of the women in the 

brothels.65 Some of the brothels that were established were even euphemistically called 

‘Hygienic Facility for Prevention of Epidemics’.66 Secondly, the army was concerned 

                                                 
59 See the discussion in Teo, H-M (1996) ‘The Continuum of Sexual Violence in Occupied Germany: 
1945-49’ in Women’s History Review, vol 5, no 2, p 192. 
60 See Copelon, R (2000) ‘Gender Crimes as War Crimes: Integrating Crimes against Women into 
International Criminal Law’ in McGill Law Journal, vol 46, p 221. cf Hicks, G (1995) The Comfort 
Women, Singapore: Heinemann Asia. 
61 Tanaka, Y (2002) Japan’s Comfort Women: Sexual Slavery and Prostitution during World War II 
and the US Occupation, London: Routledge, pp 9-11. 
62 For some more information and debates concerning these events, see Yang, D (1999) ‘Convergence 
or Divergence? Recent Historical Writings on the Rape of Nanjing’ in American Historical Review, 
vol 104, no 3, pp 842-865. 
63 Argibay, CM (2003) ‘Sexual Slavery and the “Comfort Women” of World War II’ in Berkeley 
Journal of International Law, vol 21, p 376. cf Tanaka (n 59) p 13. 
64 See Tanaka (n 61) pp 8-19. Tanaka quotes Lieutenant-General Okabe Naozaburo who wrote in his 
diary that: 

Recently I have heard a lot of scandalous stories, including that some of our soldiers 
wander seeking women. […] Therefore, the establishment of appropriate facilities must 
be accepted as a good cause and should be promoted In consideration of our soldier’s 
sexual problems, we have decided to introduce various measures. 

65 Dear, ICB (ed) (2001) The Oxford Companion to World War II, Oxford: Oxford University Press, p 
199. 
66 Tanaka (n 61) p 11. 



 

 73 

with the well-being of their soldiers during and in between fighting and therefore their 

need for distraction, this including their need for sexual intercourse. The leadership 

considered that ‘free prostitutes’ would resolve these various issues.67 In addition, it 

would ‘restore the image of the imperial army’ after what had happened in Nanking 

and would then ‘prevent anti-Japanese sentiment from fomenting among local 

residents in the occupied territories’.68 

However, by that time the women serving in those ‘comfort’ stations were not 

professional Japanese prostitutes anymore but women being abducted from China, 

Korea, Taiwan, and from other Asian countries, who had been forcibly brought to work 

there.69 Some of the rare statistical data that exists about the Comfort women was 

gathered by the UN in the 1990s for the ‘Women’s International Tribunal on Japanese 

Military Sexual Slavery’, which operated in 2000.70 This showed that about 80 per 

cent of the ‘Comfort women’ were aged between 14 and 1871 and the great majority 

came from Korea. Chinkin describes the fate of these women, from their recruitment 

through kidnapping up to their most probable death. She contends that:  

Women were then transported in Japanese army and navy vehicles to 
wherever the authorities ordered. Once confined in the facilities, the 
women were subjected to lives of utter misery, fear, and brutality. 
Removal from their home territories isolated them and made escape 
impossible. Their very names were changed to Japanese names, further 
denying their own identity. As the war closed with Japanese defeat, the 
women were abandoned, killed by the Japanese, or killed by allied 
bombing.72 

The women were treated as mere conveniences; the soldiers were often very brutal 

towards them and had no regard for them as human beings.73  

The use of ‘Comfort women’ is far from having been unique to that country or 

of that conflict.74 Tanaka presents another example of prostitutes being organised by 

                                                 
67 See Copelon, R (2000) ‘Gender Crimes as War Crimes: Integrating Crimes against Women into 
International Criminal Law’ in McGill Law Journal, vol 46, p 222. cf Askin, KD(2001) ‘Comfort 
Women: Shifting Shame and Stigma from Victims to Victimizers’ in International Criminal Law 
Review, vol 1, p 13. 
68 See Argibay (n 63) p 376. 
69 See the story of Kang Duk Kyong from Korea in Medica Mondiale (n 49) pp 20-22. 
70 Chinkin, C (2001) ‘Women’s International Tribunal on Japanese Military Sexual Slavery’ in 
American Journal of International Law, vol 95, Issue 2, p 335. 
71 Hicks, G (1995) The Comfort Women, Singapore: Heinemann Asia, pp xvi-xvii. 
72 Chinkin (n 70) p 337. 
73 See Medica Mondiale (n 49) pp 20-22. 
74 See eg Copelon, R (2000) ‘Gender Crimes as War Crimes: Integrating Crimes against Women into 
International Criminal Law’ in McGill Law Journal, vol 46, p 223. 
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the Japanese state for soldiers but this time in occupied Japan directly after World War 

II, for the occupying forces: the American, British and Australian soldiers. Everywhere 

the allied forces were stationed, the Japanese state organised brothels called the 

‘Recreation and Amusement Association’.75 These proved to be successful businesses. 

The women employed there were at first professional prostitutes, who the state had 

required to join the stations, but they were not enough. In consequence, other women 

were enrolled, pressed by the need to feed themselves and their families. Tanaka 

argues that the state used a variety of arguments to persuade them to join and thus gave 

them ‘blankets, socks and sugar, and asked their co-operation by persuading them to 

work again for the sake of the nation and for the [safety] of the Japanese people’.76 

This did not prevent these women from being treated as sexual slaves; they were 

mistreated by most of the military personnel who did not regard them as anything more 

than a mere convenience.77 Despite the health checks, the problems of venereal 

diseases only increased, both for the ‘Comfort women’ and for the soldiers of the 

Allied forces. The Japanese state could not cope with it on their own and the American 

army started to deliver penicillin and anti-venereal disease drugs to the Japanese.78 

Lastly, another form of sexual violence as organised trade is the trafficking of 

women from conflict zones for sexual slavery and prostitution, which is done by 

soldiers or even by peacekeeping forces.79 There has been recently an international 

outcry at reports of UN peacekeeping forces engaging in sexual violence, especially 

in the trafficking of women in Kosovo80 or the Democratic Republic of Congo.81 Here 

it is about luring young women, by the promise of better life conditions, into organised 

prostitution. The last case of this taxonomy, which will be assessed here, is the most 

extreme of the forms of sexual violence because it usually implies that it has been 

                                                 
75 Lilly, JR (2003) La Face Cachée des GI's: Les Viols Commis par des Soldats Américains en 
France, en Angleterre et en Allemagne pendant la Seconde Guerre Mondiale, Paris: Payot, p 72. 
76 Tanaka (n 61) p 135. 
77 ibid p 177. 
78 ibid p 157. 
79 See Heins, V and Warburg, J (2004) Kampf der Zivilisten: Militär und Gesellschaft im Wandel, 
Bielefeld: Transcript Verlag, p 114. cf Human Rights Watch (2002) Hopes Betrayed: Trafficking of 
Women and Girls to Post-Conflict Bosnia and Herzegovina for Forced Prostitution, vol 14, no 9(D). 
See also generally on this topic Martin, S (2005) Must Boys be Boys? Ending Sexual Exploitation and 
Abuse in Peacekeeping Missions, in Refugees International. 
80 cf BBC News ‘Kosovo UN Troops “Fuel Sex Trade”’ 6 May 2004. 
81 cf Lynch, C ‘UN Sexual Abuse in Congo: Peacekeepers Accused in Draft Report’ in Washington 
Post, 16 December 2004. 
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committed on a very large and systematic scale: as an element of ethnic cleansing and 

genocide,. 

7. Sexual Violence as an Element of Ethnic Cleansing and Genocide  

Since the campaigns of ethnic cleansing and genocide in the former Yugoslavia and 

Rwanda in the 1990s and the widespread occurrence of sexual violence within each of 

these conflicts, the links between ethnic cleansing, genocide and sexual violence have 

become unavoidable.82 Ethnic cleansing has been considered as a euphemism for 

genocide by some experts83 and was defined as follows by the UN in the context of 

the former Yugoslavia: ‘“ethnic cleansing” means rendering an area ethnically 

homogenous by using force or intimidation to remove persons of given groups from 

the area’.84 Jamieson illustrates this trend by arguing that: ‘The mass rapes and forced 

impregnations of Bosnian women were so systematic and committed on such a scale 

that it is difficult to see how they could be construed as anything other than an 

instrument of ethnic cleansing’.85 Korac argues for example that ‘rape is an effective 

implement of territorial “cleansing,” as men will not return to the place where they 

have been humiliated by the rape of “their” women.’86  

Genocide, which was first identified by Polish lawyer Raphael Lemkin at the 

end of WWII,87 is defined as follows: ‘it is the intent to destroy, in whole or in part, a 

national, ethnical, racial or religious group, as such’.88 Jarvis argues that: ‘sexual 

violence can […] be part of a genocidal strategy. It can inflict life-threatening bodily 

and mental harm, and form part of the conditions imposed to bring about the ultimate 

destruction of an entire group of people’.89 Sexual violence as genocide will impair 

the victim physically, psychologically, socially or culturally to inhibit her ability to 

                                                 
82 See Jamieson for a theoretical discussion of these various concepts in Jamieson, R (1999) 
‘Genocide and the Social Production of Immorality’ in Theoretical Criminology, vol 3, no 2, pp 131-
146. 
83 cf Salzman, TA (1998) ‘Rape Camps, Forced Impregnation, and Ethnic Cleansing: Religious, 
Cultural, and Ethical Responses to Rape Victims in the Former Yugoslavia’ in Human Rights 
Quarterly, vol 20, pp 354-355. 
84 See UN Security Council (1994) Final Report of the Commission of Experts Established Pursuant 
to Security Council Resolution 780 (1992), S/1994/674. 
85 Jamieson (n 82) p 139. 
86 Korac (n 42) pp 137. 
87 cf Salzman (n 82) pp 354-355. 
88 See Convention on the Prevention and Punishment of the Crime of Genocide, UN General 
Assembly Res. 260 A (III), 9 December 1948, 78 UNTS 277. 
89 Women’s Rights Unit (n 10) p 2. 
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reintegrate her ethnic or national group and therefore also reduce future births within 

that group.90 One caveat to these new developments is that ‘genocidal rapes’ especially 

those associated with ‘forced pregnancies’91 have overshadowed the ‘isolated rape’ in 

a conflict.92 Indeed, the ‘genocidal rape’ has eclipsed the less ‘spectacular’ rapes, 

which happen also in conflict. They rendered invisible or at least less worthy of 

attention so-called ‘normal rapes’ to the international community.93 Nevertheless, for 

the victims the consequences may in all probability have been very similar. The 

examples chosen for this section are occurrences where sexual violence was 

committed on a mass scale against one ethnic or national group and appeared to be a 

systematic policy. Although it is still being debated whether some of these cases fit 

within the exact definition of ethnic cleansing or genocide, the result for the victims is 

effectively the same.94 First, I will present some characteristics of the so-called ‘Rape 

of Nanking’ (1937), then the conflict between Bangladesh and Pakistan (1971) and 

lastly the genocide in Rwanda (1994). 

China - For various reasons, such as the Cold War and the economic co-

operation between Japan and the Allied forces after the Second World War, the ‘Rape 

of Nanking’95 in China was mostly ignored for 50 years, despite the fact that at the 

Tokyo Tribunal after WWII some of the defendants were prosecuted on the basis of 

some of the evidence of massive sexual violence perpetrated there.96 Within six weeks 

in 1937 between 260,000 to 350,000 people were killed and among them 20,000 to 

80,000 women were raped and subsequently killed.97 The Japanese army rounded up 

                                                 
90 For a discussion of this idea see Short, JMH (2003) ‘Sexual Violence as Genocide: The Developing 
Law of the International Criminal Tribunals and the International Criminal Court’ in Michigan 
Journal of Race and Law, vol 8, pp 509-510. 
91 For a discussion on the relation between genocide and forced pregnancies see eg Allen, B (1996) 
Rape Warfare: The Hidden Genocide in Bosnia-Herzegovina and Croatia, Minneapolis: University of 
Minnesota Press, pp 87-101. 
92 Carpenter, RC (2000) ‘Surfacing Children: Limitations of Genocidal Rape Discourse’ in Human 
Rights Quarterly, vol 22, p 429. 
93 Copelon, R (1998) ‘Surfacing Gender: Reconceptualising Crimes against Women in Time of War’ 
in Lorentzen, LA and Turpin, J (eds) The Women and War Reader, New York University Press, p 64. 
cf discussion in Nikolić-Ristanović, V (2000) ‘The Hague Tribunal and Rape in the Former 
Yugoslavia’ in Nikolić-Ristanović, V (ed) Women, Violence and War: Wartime Victimization of 
Refugees in the Balkans, Budapest: Central European University Press, p 79.  
94 See eg Salzman (n 82) pp 354-355. 
95 The Japanese generally call it ‘the Nanking Incident’ see Brook, T (2001) ‘The Tokyo Judgment 
and the Rape of Nanking’ in Journal of Asian Studies, vol 60, no 3, p 688. 
96 See eg De Brouwer, A-MLM (2005) Supranational Criminal Prosecution of Sexual Violence: the 
ICC and the Practice of the ICTY and the ICTR, Mortsel: Intersentia, p 8 or Kohn, EA (1994) ‘Rape 
as a Weapon of War: Women’s Human Rights during the Dissolution of Yugoslavia’ in Golden Gate 
University Law Review, vol 24, p 205. cf Brook (n 95) pp 673-700. 
97 Chang (n 21) p 6. 
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first all the Chinese soldiers left in the city (about 10,000), as most of the Chinese 

officers had by then fled. The men gave themselves up with the promise of fair 

treatment by the Japanese. Instead, they were systematically slaughtered and thrown 

into the Yangtze River. Once the soldiers had been eradicated, no one was left to 

defend the city, and that is when the Japanese started systematically killing the 

civilians. Women had a different fate awaiting them, however, as they were to be raped 

first. Indeed, most women, whatever age, were fairly systematically raped, mutilated 

and eventually killed.98 The orders seem to have been to take groups of women, 

allocate them to 12-15 soldiers, who would then gang rape them and then they could 

either pay them or kill them. The latter option was the favoured one, by both officers 

and soldiers, as it would not leave any trace.99 All levels of the army took part in the 

systematic campaign of rapes and killings. 

Bangladesh - As mass atrocities were occurring in Bangladesh in 1971, the 

international community was aware of the extent of the abuse against the Bengali 

population by the Pakistani forces but no action was taken. Only when the Indian army, 

alongside the Bengali freedom fighters pushed back the Pakistani army, did the 

conflict come to an end. It took the Pakistani forces only nine months, from 25th March 

to 16th December 1971, to kill about three million Bengali people, and to rape about a 

quarter of a million girls and women.100 The sexual violence may not have been a 

systematically planned policy but was perpetrated by all levels of the Pakistani army, 

which did little to attempt to avoid or stop it.101 The repression took place in three 

phases, and the rapes happened especially in the second, from June to September, 

Jahan assesses these women’s fate as follows: 

[...] During the second phase, girls and women became the special targets 
of Pakistani aggression. During the army operations, girls and women 
were raped in front of close family members in order to terrorise and 
inflict racial slander. Girls and women were also abducted and repeatedly 
raped and gang-raped in special camps run by the army near army 
barracks. Many of the victims were either killed or committed suicide.102 

                                                 
98 See eg Nebesar, DA (1998) ‘Gender-Based Violence as a Weapon of War’ in University of 
California Davis Journal of International Law and Policy, vol 4, no 2, p 149. 
99 Chang (n 21) pp 43-50. 
100 Jahan, R (1997) ‘Genocide in Bangladesh’ in Totten, S, Parsons, WS and Charny IW (eds) Century 
of Genocide: Eyewitness Accounts and Critical Views, London: Garland Publishing, pp 291-305. 
101 REDRESS (2004) Torture in Bangladesh 1971-2004: Making International Commitments a 
Reality and Providing justice and Reparations to Victims (Report), p 8. 
102 Jahan (n 100) p 298. 
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Sexual violence especially rape, had been so widespread among the female population 

of Bangladesh, that after the war of independence, the Muslim society was faced with 

serious problems due to the sexual violence, particularly because so many of the 

affected women were pregnant (a generally accepted figure is 25,000 pregnant women 

after the war).103 Brownmiller contends that: ‘by tradition, no Moslem husband would 

take back a wife who had been touched by another man, even if she had been subdued 

by force’.104 In order to attempt to resolve this dilemma, the new Bengali government 

declared the victims of sexual violence as ‘national heroines’105 and decreed that these 

women should be treated as such. This meant that they should be reintegrated in their 

society, and particularly that their husbands should take them back. There was even a 

failed attempt to help the unmarried ones by giving to potential bridegrooms state paid 

dowries, so that they would consider them as future spouses.106 

Rwanda - In Rwanda, commonly accepted figures on the sexual violence that 

was committed against the Tutsi women suggest that around 50,000 women were 

raped, mutilated and massacred.107 When in September 1992, President Habyiarimana 

and his wife gave the clear order to kill all political opposition, his wife insisted on the 

killing of women especially.108 Despite this, reports show that a large majority of the 

surviving young women have also been raped. Bellamy argues for example that: 

‘virtually every adolescent girl who survived the 1994 genocide in Rwanda was raped, 

often impregnated’, as well as exposed to HIV.109  

                                                 
103 See Tompkins, TL (1995) ‘Prosecuting Rape as a War Crime: Speaking the Unspeakable’ in Notre 
Dame Law Review, vol 70, no 4, pp 848-849 or Brownmiller, S (1975) Against Our Will: Men, 
Women and Rape, Harmondsworth: Penguin Books, p 84. 
104 Brownmiller, S (1975) Against Our Will: Men, Women and Rape, Harmondsworth: Penguin 
Books, p 79-80, cf Wood, EJ (2004) ‘Sexual Violence during War: Explaining Variations’ paper 
prepared for Order, Conflict and Violence Conference at Yale University, p 19. 
105 Brownmiller, S (1975) Against Our Will: Men, Women and Rape, Harmondsworth: Penguin 
Books, p 80, cf Gendercide Watch: Genocide in Bangladesh, 1971, available at 
http://www.gendercide.org/case_bangladesh.html (last visited 2 April 2007). 
106 Brownmiller, S (1975) Against Our Will: Men, Women and Rape, Harmondsworth: Penguin 
Books, p 83. 
107 cf for a discussion on numbers and a description of the nature of the sexual violence, see UN 
Economic and Social Council (1996) Report on the Situation of Human Rights in Rwanda submitted 
by Mr. Rene Degni-Segui, Special Rapporteur of the Commission on Human Rights, under para 20 
res S-3/1 of 25 May 1994, E/CN.4/1996/68, p 6. 
108 For a discussion on the role of women in the genocide cf Jamieson (n 82) pp 140-142. cf case of 
Prosecutor v Nyiramasuhuko, case no ICTR-97-21-I, Amended Indictment, 10 August 1999. cf for an 
analysis of this case in Wood, SK (2004) ‘A Woman Scorned for the “Least Condemned” War Crime 
in the International Criminal Tribunal for Rwanda’ in Columbia Journal of Gender and Law, vol 13, pp 
274-327. 
109 Bellamy, C (1997) ‘Shattered Innocence’ in DHA News: Women in Emergencies, no 22, p 1. 

http://www.gendercide.org/case_bangladesh.html
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Women were targeted specifically, Turshen contends for example that: 

‘targeting women was a policy specifically encouraged and directed to further the goal 

of the leaders of the genocide: to destroy all Tutsi as a social group’.110 Tutsi women, 

through propaganda spread in the years before the conflict, were considered as 

enemies.111 All these reasons were emphasised by the propaganda, and a high number 

of Hutu women took part in the massacres to avenge themselves for the inequalities 

they had allegedly suffered from.112 While being raped, a great number of these women 

were told that what was happening to them was because of their specificities and 

supposedly enviable attributes and that these men simply wanted to see ‘what Tutsi 

women tasted like’. The rapes allowed the destruction and the humiliation of these 

women, supposedly objects of desire.113 A high number of mutilations took place, 

especially of specific organs which singled them out as Tutsi women, such as their 

nose, breasts, fingers and genitalia. The mutilation of the genitalia was an important 

part as it impaired the women’s ability to have children. Many pregnant women were 

cut open, their foetuses or parts of their genitalia were hanged in villages as a trophy.114 

For many of the women who survived the genocide in Rwanda the consequences left 

by the sexual violence have included physical, psychological, economic and social 

difficulties as they have had to deal with unwanted pregnancies, illnesses such as 

AIDS, disbelief and ostracisation by communities and loss or rejection by families. 

For some women ten years on the consequences of their ordeal are still very present.115 

The three cases of sexual violence as part of an element of ethnic cleansing or 

genocide presented above have shown that despite their differences, women’s fate in 

those conflicts was in fact very similar. They were all victims of mass sexual violence 

perpetrated against them specifically as women and as women from the other group. 

Their victimisation mostly resulted in grave difficulties for the surviving women. 

                                                 
110 Turshen (n 50) p 62. cf Toia, P (1997) ‘Rwandese Women during the Emergency’ in DHA News: 
Women in Emergencies, no 22, p 1. 
111 See eg Human Rights Watch (n 47) pp 10-12. 
112 See African Rights (1995) Not So Innocent: When Women Become Killers, African Rights. cf 
Miller, AA (2003) ‘From the International Criminal Tribunal for Rwanda to the International Criminal 
Court: Expanding the Definition of Genocide to Include Rape’ in Pennsylvania State Law Review, vol 
108, no 1, pp 354-357. 
113 Miller, AA (2003) ‘From the International Criminal Tribunal for Rwanda to the International 
Criminal Court: Expanding the Definition of Genocide to Include Rape’ in Pennsylvania State Law 
Review, vol 108, no 1, p 356. 
114 Guenivet, K (2001) Violences Sexuelles: La Nouvelle Arme de Guerre, Paris: Editions Michalon, 
pp 89-123. 
115 See eg Nowrojee, B (2005) ‘“Your Justice is Too Slow”: Will the ICTR Fail Rwanda’s Rape 
Victims?’ in Occasional Paper 10, UN Research Institute for Social Development. 
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Some of these crimes have started to be prosecuted both at national and international 

level, as will be examined later in the thesis and this is a positive step forward. 

8. Concluding Observations 

This chapter has proposed a thematic taxonomy of some of the uses of sexual violence 

against women in armed conflicts. The aim was to offer some insight as to the forms 

this type of violence may take and the function it may have during warfare. The 

different categories presented here included sexual violence as spoils, booty and bait, 

as a method of torture, as a method of eviction, as an economic strategy, as organised 

trade and lastly as an element of ethnic cleansing and genocide. These categories were 

aimed at shedding some light on the pervasiveness of this crime which has been 

perpetrated almost at all times in human history and on all continents during armed 

conflicts.  

The next chapter will examine some of the main causes for the high occurrence 

of sexual violence against women in armed conflicts, including social parameters, 

combatants themselves and the characteristics of conflict which all bear some 

responsibility for the pervasiveness of sexual violence against women during armed 

conflicts. 
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CHAPTER 3: THREE HYPOTHESES ON THE CAUSES OF SEXUAL VIOLENCE 
AGAINST WOMEN IN ARMED CONFLICTS 

1. Introduction 

Sexual violence against women takes place both in peacetime and wartime. Seifert 

argues that the common, if erroneous, belief is that the ‘uncontrollable male drive’ 

may euphemistically explain and even excuse the widespread occurrence of this 

crime.1 However, it may be more helpful to examine the roots and causes of sexual 

violence in armed conflicts through a more appropriate lens. A possible approach 

could include, for example, assessing the significance of the perpetuation of women’s 

subordinate position in society and their lack of participation in many aspects of public 

life. This may indeed contribute to the high levels of impunity that this crime benefits 

from, both in peacetime but especially in wartime.  

Investigating the causes of sexual violence against women in wartime may help 

to understand their origins and may therefore contribute in parts to find more 

appropriate responses in the aftermath.2 Visibility3 and acknowledgement4 of sexual 

violence are two concepts established as paramount for a more adequate response to 

the crime but have traditionally been ignored. Instead, silence and concealment have 

mostly been the rule hitherto and some victims have thus felt abandoned and 

sometimes even re-victimised.5 Silence may at least have contributed to the climate of 

impunity and the questioning of the claims that such violence takes place at all. Sexual 

violence may only be allowed to happen because of the distance society and the 

perpetrator usually take from this type of violence, by silencing a victim, suggesting a 

part of responsibility on her part or by rejecting their own responsibility. Consequently, 

perpetrators allow themselves to dissociate from the crime.6  

                                                 
1 See Seifert, R (1994) ‘War and Rape: A Preliminary Analysis’ in Stiglmayer, A (ed) Mass Rape: 
The War against Women in Bosnia-Herzegovina, Lincoln: University of Nebraska Press, p 55. 
2 Price, LS (2001) ‘Finding the Man in the Soldier-Rapist: Some Reflections on Comprehension and 
Accountability’ in Women’s Studies International Forum, vol 24, no 2, p 211. 
3 See eg Nowrojee, B (2005) ‘Making the Invisible War Crime Visible: Post-Conflict Justice for 
Sierra Leone’s Rape Victims’ in Harvard Human Rights Journal, vol 18, pp 85-105. 
4 cf Cohen who talks about acknowledgement for war crimes, in Cohen, S (1995) ‘State Crimes of 
Previous Regimes: Knowledge, Accountability, and the Policing of the Past’ in Law and Social 
Inquiry, vol 20, pp 7-50. 
5 cf ENVEFF (2003) Les Violences Envers les Femmes en France: une Enquête Nationale, Paris: La 
Documentation Française, p 301. 
6 See the interesting study realised in Switzerland by Godenzi. He argues that there are two main 
groups of violent sexual offenders, which he calls the ‘non-detected’ and the ‘incarcerated’. He 
contends nevertheless that ‘they have in common their misogynistic attitude in thinking and acting. 



 

 82 

This chapter will examine a number of hypotheses which may play a role in 

the perpetuation of sexual violence in armed conflicts. The chapter will first consider 

the causes of sexual violence by assessing the responsibility of a society which 

tolerates such violence actively or passively to be perpetrated. Two different ideas will 

be developed, first through discussing the persistence of gender inequality, then by 

examining the use of sexual violence for the purpose of propaganda. Secondly, the 

causes will be assessed through the examination of some characteristics concerning 

combatants. Thirdly, sexual violence will be analysed by reference to conflict 

conditions.  

2. The Legitimisation of Violence: Attitudes towards Women and Sexual 

Violence 

The dichotomy between the roles that men and women have been expected to play in 

a number of societies over the centuries has been fairly consistent and generally 

prejudicial to women.7 This role in which women are pressed serves a certain 

continuity and logic.8 Brownmiller argued two decades ago, for example, that: ‘it is 

fashionable in some quarters to describe the feminine and masculine principles as polar 

ends of the human continuum, […]. Femininity pleases men because it makes them 

appear more masculine by contrast.’9 Victimisation through sexual violence arguably 

reflects women’s traditional position in society and their resulting lack of social status. 

Indeed, for centuries women who claimed to have been the victim of sexual violence 

have had doubt cast on the veracity of their claims and society’s concern has been 

primarily for the man being potentially falsely accused.10 

Two particular aspects of attitudes towards sexual violence will be examined 

in this section. First, in many societies women’s position has traditionally been unequal 

to that of men and in such a scheme both in peacetime and wartime, sexual violence 

                                                 
Their hatred and contempt towards women are basic components of their violence’. Godenzi’s study 
may easily be transposed to a conflict context, where such views on women, on violence against 
women and such reactions of the perpetrators may be even more pronounced. See Godenzi, A (1994) 
‘What’s the Big Deal? We Are Men and They Are Women’ in Newburn, T and Stanko, EA (ed) Just 
Boys Doing Business? Men, Masculinity and Crime, London: Routledge, pp 135-150. 
7 See eg Chinkin, C (1999) ‘A Critique of the Public/Private Dimension’ in European Journal of 
International Law, Vol. 10, pp. 387-395 or  
8 See eg UN General Assembly (2006) In-Depth Study on All Forms of Violence against Women, 
Report of the Secretary-General, A/61/122/Add 1, p 28. 
9 Brownmiller, S (1984) Femininity, New York: Linden Press/ Simon & Schuster, p 16. 
10 Gavey, N (2005) Just Sex? The Cultural Scaffolding of Rape, London: Routledge, p 17. 
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has been a violent act among others committed against women. Second, the use and 

abuse by various sides in a conflict of sexual violence for propaganda purposes 

demonstrates the way in which some societies consider sexual violence against 

women. 

2.1 Sexual Violence and the Persistence of Gender Inequality  

There are a number of factors which socially ‘allow’ or may culturally be conducive 

to sexual violence becoming more or less widespread. For example, Littlewood argues 

that ‘when a society incorporates images of women as valued or devalued ideals, 

sexual violence in war is a practical enactment by men of this everyday set of 

understandings’.11 The lack of education, the ignorance of laws, and the social position 

may all contribute to condoning a culture of violence against women.12  

Some communities may try to justify the infringement of women’s rights 

through longstanding attitudes towards them13 or traditional views based on ancient 

beliefs.14 In Sierra Leone, for example, sexual violence has customarily failed to be 

recognised as a crime. Human Rights Watch report to that effect: 

The notion of sexual violence as a crime is a very recent concept in Sierra 
Leone. It is still widely believed that only rape of a virgin is rape, which 
in Krio is called ‘to virginate’. Rape of a non-virgin, on the other hand, 
is not considered rape, and there is often a belief that the woman must 
have consented to the act or is a seductress. Marital rape is not recognised 
under either customary or general law in Sierra Leone.15 

The failure to consider sexual violence as a crime has been a fairly widespread attitude 

in some societies and consequently, it has traditionally suffered from a lack of attention 

or due diligence from governments. This disinterest was apparent during the writing 

of the Geneva Conventions as despite the massive occurrence of sexual violence in 

                                                 
11 Littlewood, R (1997) ‘Military Rape’ in Anthropology Today, vol 13, no 2, p 11. 
12 See UN High Commission for Refugees (2003) Sexual and Gender-Based Violence against 
Refugees, Returnees and Internally Displace Persons – Guidelines for Prevention and Response, p. 
21. 
13 See UN General Assembly (n 8) p 30. 
14 See eg Fickling, D ‘One in Three Blames Women for Being Raped’ in The Guardian, 21 November 
2005. cf Vigarello, G (1998) A History of Rape: Sexual Violence in France from the 16th to the 20th 
Century, Cambridge: Polity Press, pp 62-74. 
15 Human Rights Watch (2003) “We’ll Kill You If You Cry”: Sexual Violence in the Sierra Leone 
Conflict, vol 15, no 1(A), p 24. 
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both World Wars, it was not deemed serious enough to be labelled a ‘grave breach’ in 

the drafting of the conventions.16 

To illustrate the persistence of sexual violence during armed conflicts the 

examples of Rwanda and Sierra Leone will be explored in more depth below. For both 

examples, some of the characteristics of gender equality and women’s rights will be 

examined, in particular in the few years preceding the conflicts and the influence it 

might have had in the occurrence of sexual violence against women. 

Rwanda - In 1991 Rwanda adopted a new constitution. Article 16 of this 

constitution provided for gender equality, but in reality gender inequality was so 

deeply rooted in the society that violence against women continued to be pervasive. A 

government report states just after the genocide that one in five women were victims 

of domestic abuse, and the exclusion of women from the public sphere and their 

second-rate position in comparison to their male relatives in areas such as education, 

healthcare or work was the rule.17 Considering these various premises and examples 

of discrimination in Rwanda before the genocide, the widespread sexual violence 

against women during the genocide may be in part rationalised. Although progress on 

these issues is slow in any society, and in Rwanda in particular, gender inequality is 

still very present, the country’s leaders after the genocide seem to have been obliged, 

albeit reluctantly, to change their approaches towards women and their position in 

society. Particularly since women now compose 70 per cent of Rwanda’s population 

and they head 50 per cent of all households.18 As a result, Rwanda is now the country 

with the world’s highest percentage of female representation in politics.19  

Sierra Leone - Another example is Sierra Leone, which had a very high level 

of sexual violence during the conflict.20 Women have been persistently discriminated 

                                                 
16 See eg Alison, M (2007) ‘Wartime Sexual Violence: Women’s Human Rights and Question of 
Masculinity’ in Review of International Studies, vol 33, p 82. 
17 See Human Rights Watch (1996) Shattered Lives: Sexual Violence during the Rwandan Genocide 
and its Aftermath, pp 12-14. cf UN Economic and Social Council (2001) Integration of the Human 
Rights of Women and the Gender Perspective: Violence against Women, Report of the Special 
Rapporteur on violence against women, its causes and consequences, Ms. Radhika Coomaraswamy, 
submitted in accordance with Commission on Human Rights resolution 2000/45, Violence against 
women perpetrated and/or condoned by State during times of armed conflict (1997-2001), 
E/CN.4/2001/73, p 16. 
18 Human Rights Watch (1996) Shattered Lives: Sexual Violence during the Rwandan Genocide and 
its Aftermath, pp 12-14. 
19 See Mutume, G (2004) ‘Women Break into African Politics: Quota Systems Allow more Women to 
Gain Elected Office’ in Africa Recovery, vol 18, no 1. 
20 See Nowrojee (n 3) p 89. 
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against and their rights were rarely respected before the conflict. Sierra Leone, despite 

its 1991 Constitution declaring women equal to men and denouncing discrimination, 

is mostly ruled by customary law. Customary law often discriminates against women, 

but is provided for in the constitution.21 Human Rights Watch report that: 

Under Section 27 of the constitution, however, discrimination is 
permitted, inter alia, under laws dealing with ‘adoption, marriage, 
divorce, burial, devolution of property on death or other interests of 
personal law’, which have direct bearing on the rights of women, as well 
as under customary law. This important contradiction in the constitution 
[…] has contributed to the low status of women in Sierra Leone, as it 
legitimises the application of discriminatory customary law.22 

Women’s rights have been consistently abused, whether through domestic violence, 

which is under customary law an accepted practice or through their lack of access to 

education or work. The country’s laws against rape are out-dated and ambiguous, 

leading to, for example, lesser charges for the rape of a young girl than that of an adult 

woman. Furthermore, there is a lack of law enforcement generally but in particular for 

sexual violence. Instead, bargains between families have been fairly widespread in 

order to settle cases of rape in some rural areas.23 Furthermore, there is reluctance 

within communities to allow women to denounce their assaults publicly24 as it is 

considered taboo and women may consequently be rejected from their families and 

communities if they decide to come forward.25 These various conditions again may 

help to explain the very high levels of sexual violence during the conflict, considering 

that most combatants were and are aware of the low risk of prosecution or of being 

held to account for any of their actions, including those towards women. 

Despite the official recognition of gender equality in both these countries, 

gender inequality is still widespread and thus may contribute to the continuation of 

gendered violence during and after conflicts. The examples of Rwanda and Sierra 

Leone show that the enduring lack of equality between the sexes may have been a 

factor in the extensive campaigns of sexual violence against women during the 

                                                 
21 See Human Rights Watch (n 15) p 16. 
22 ibid pp 16-17. 
23 For these various issues see ibid pp 15-23. 
24 Shaw reports that actually in some parts of Sierra Leone the denunciation of some of these crimes is 
not encouraged and ‘social forgetting’ is preferred. See Shaw, R (2005) ‘Rethinking Truth and 
Reconciliation Commissions: Lessons from Sierra Leone’ Special Report, United States Institute of 
Peace, pp 1-2. 
25 See eg Ben-Ari, N. and Harsch, E. (2005) ‘Sexual Violence, an “Invisible War Crime”: Sierra 
Leone Truth Commission Condemns Abuse, Discrimination’ in Africa Renewal, vol 18, no 4. 
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conflicts. The second example which will be examined in this section is when sexual 

violence or the stories thereof are used as tools of propaganda, as its use may legitimise 

violence against women by the parties at war. 

2.2 Sexual Violence and Propaganda 

The use of stories about sexual violence for propaganda purposes in armed conflict 

may vary in nature but it is rarely in favour of the women, who are the victims of that 

violence. As sexual violence against women may bear such heavy consequences for 

women themselves, in addition to the social stigma which may accompany this type 

of violence, its use for propaganda in war will always be attractive but will remain 

ambiguous, for the factions in a conflict.26 

Sexual violence used as a tool of propaganda, as said above has been used in 

many different ways; I will examine three of them here. Firstly, this type of propaganda 

may be used in cases where a party wants to expose the atrocities committed by its 

opponents in order to garner public support, greater sacrifice from the population or to 

get other nations involved.27  

One prominent example of this comes from World War I, where the rape of 

Belgian and French women by German soldiers was used quite extensively by the 

Allies as propaganda to gain support in their fight against the Germans. At the outset 

of World War I, German soldiers systematically raped and sometimes mutilated 

Belgian and, later, French women.28 The events were exposed and used by the Allies, 

as it was ideal for anti-German propaganda to get the population to support the war 

effort and to persuade the Americans to join the war. One of the first to write about the 

rapes extensively was the British historian, Arnold Joseph Toynbee. He gave a detailed 

account of the rapes in Belgium and then in France.29 However, after the war numerous 

publications appeared on the rapes by German soldiers, all of which were written with 

                                                 
26 See the excellent analysis on the use of sexual violence for propaganda purposes in WWI provided 
by Harris, R (1993) ‘The “Child of the Barbarian”: Rape, Race and Nationalism in France during the 
First World War’ in Past and Present, no 141, pp 170-206. 
27 See eg Teo, H-M (1996) ‘The Continuum of Sexual Violence in Occupied Germany: 1945-49’ in 
Women’s History Review, vol 5, no 2, p 20. cf Women’s Rights Unit (Jarvis, M) (1998) Sexual Violence 
and Armed Conflicts: United Nations Response, p 1. 
28 See eg for the atrocities committed against Belgian civilians in Hammerton, JA (1933) A Popular 
History of the Great War (vol 1), London: The Fleetway House, p 153. 
29 See Brownmiller S (1975) Against Our Will: Men, Women and Rape, Harmondsworth: Penguin 
Books, pp 41-42. 
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the aim of proving that the rapes had not really taken place and had been made up for 

propaganda purposes.30 Brownmiller argues that this attitude towards sexual violence 

shows the total lack of concern for the victims. She writes about the victims of the 

rapes in World War I: 

The crime that is by reputation ‘the easiest to charge and the hardest to 
prove’ has traditionally been the easiest to disprove as well. The rational 
experts found it laughably easy to debunk accounts of rape, and 
laughably was the way they did it.31 

Indeed, the main worry for policy makers after the war was far from being the victims; 

instead, economic and political issues were considered as more pressing for the post-

conflict reconstruction effort. Hammerton in his 1933 analysis of events comments on 

the stains these terrible events will irremediably have left on that ‘fine nation’ of 

Germany,32 the victims in Belgium or France are not mentioned.33 

The second use of propaganda is to demoralise the enemy or to force him to 

surrender. For that there are a number of techniques, which all involve some degree of 

disinformation. The enemy has to believe that there is no hope left; this may be 

achieved, for example, by the distribution of leaflets or through the spreading of 

rumours, which will influence the enemy’s actions. This is called psychological 

warfare.34 Civilians in general and women in particular rarely gain from these 

strategies among the different fighting factions.  

The third use of propaganda is to influence one’s own soldiers by using stories 

to encourage them to believe in the righteousness of their battle against the enemy. 

Propaganda is used to ensure that combatants or the population are aware or at least 

believe that the enemy has committed atrocities and that therefore it may be acceptable 

or even justified to commit atrocities in return.35 As Alison highlights sexual violence 

is often a form of atrocity which is used to motivate the troops as: 

“Our women” are chaste, honourable, and to be protected by “our men”; 
“their women” are unchaste and depraved. Wartime propaganda presents 

                                                 
30 cf ibid pp 47-48. 
31 ibid p 47. 
32 Hammerton (n 28) p 153. 
33 cf Harris (n 26). 
34 Whiteclay Chambers II, J (ed) (1999) The Oxford Companion to American Military History, 
Oxford: Oxford University Press, p 574. 
35 cf Price (n 2) p 217. 



 

 88 

the (male) enemy as those who would rape and murder ‘our’ women and 
the war effort is directed at saving our women.36 

A well-known example of this strategy comes from World War II, when the 

Soviet officials used propaganda to motivate their soldiers. Sexual violence in 

particular was utilised extensively for this purpose. Soviet women had been raped and 

killed by the German soldiers as they headed to Stalingrad, and this occurrence was 

used extensively to cause anger and frustration among Soviet soldiers. The Soviet 

propaganda specialists were fully aware that the use of this argument, by establishing 

lists of atrocities the Germans had committed while in the Soviet Union or by asking 

women who had been liberated from the German labour camps to tell all the stories of 

atrocities the Germans had committed against them, would gain the soldiers’ support. 

This method was very successful in motivating the troops.37 German women, pleading 

not to be raped, received retorts from Soviet soldiers that the women did not mind 

when their (German) husbands raped their own (Russian) wives.38 Consequently, 

eastern European women and especially the German women paid a high price for the 

actions of the German soldiers in Russia. 

Nikolić-Ristanović reports that propaganda played an important part in the 

preparation of the conflict in the former Yugoslavia as well. She writes that: ‘biased 

information and the preparation of scenes of war violence urged people to go to battle 

and commit crimes in order to retaliate’.39 The media here, as in Rwanda, played a 

major role in the launching of the conflicts and the campaigns of sexual violence.40 In 

Rwanda, the media openly encouraged the killing and systematic raping of women.41 

The propaganda against Tutsi women specifically was of great virulence,42 as they 

were an easy scapegoat for all that was wrong in the country, they embodied the social 

                                                 
36 Alison (n 16) p 80. 
37 Beevor, A (2002) La Chute de Berlin, Paris: Edition de Fallois, p 204. cf Teo, H-M (1996) ‘The 
Continuum of Sexual Violence in Occupied Germany: 1945-49’ in Women’s History Review, vol 5, 
no 2, p 197. 
38 Anonyma, (2003) Eine Frau in Berlin: Tagebuchaufzeichnungen vom 20. April bis 22. Juni 1945, 
Frankfurt am Main: Eichborn AG, p 62. 
39 Nikolić-Ristanović, V (1998) ‘War and Crime in the Former Yugoslavia’ in Ruggiero, V, South N 
and Taylor, I, (eds) The New European Criminology, Crime and Social Order in Europe, London: 
Routledge, p 476. 
40 The media in Rwanda, because of its role in the genocide, will for the first time in history have to 
respond for their acts and their role, as they are being tried for war crimes at the ICTR at the moment. 
See eg Silverman, J ‘Rwanda’s “Hate Media” on Trial’ in BBC News, 29 June 2002. 
41 Lemarchand, R (1997) ‘The Rwanda Genocide’ in Totten, S, Parsons, WS and Charny, IW (ed) 
Century of Genocide, Eyewitness Accounts and Critical Views, London: Garland Publishing, p 416. 
42 Guenivet, K (2001) Violences Sexuelles: La Nouvelle Arme de Guerre, Paris: Editions Michalon, p 
109. 
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divide and they had been envied. The propaganda focused on the supposed benefits of 

their ethnicity such as their physical attributes and their intelligence. They were singled 

out as being the enemy and were consequently abused and killed.43 

Traditional patriarchal views on women and on sexual violence may go some 

way to explaining the tolerance it meets in certain societies. But this is an incomplete 

picture, as promoting, tolerating or ignoring a crime does not amount to actually 

perpetrating it. Thus the next section will examine the background, role and 

responsibilities of the main perpetrator of sexual violence during armed conflict: the 

combatant. 

3. The Combatant 

The concept of combatant is used here very broadly to mean all the persons 

participating actively in a conflict in some organised manner and belonging to one of 

the belligerent parties. It describes military personnel, including peacekeeping forces, 

and local or international armed factions, paramilitary groups, and sometimes police, 

and state or non-state security personnel. The civilian personnel is not included here, 

for example aid workers, embedded journalists, cooks, or medics as they do not fall 

under the fighter category and their training, mentality and ideology will generally be 

quite different from that of actual combatants. An example of the variety of actors, 

which will be covered by this study, can be found in the Human Rights Watch report 

on the DRC, which advances that: 

Combatants of most armies and armed groups in eastern Congo 
committed acts of sexual violence both before and after the establishment 
of the transitional government. Alleged perpetrators include fighters of 
the former rebel movements, the RCD-Goma, the MLC, and the RCD-
ML, and soldiers of the former national army, the FAC, now all 
supposedly part of an integrated Congolese army. Perpetrators also 
include combatants of local armed groups, Mai Mai (groups resisting 
outside control), Burundian and Rwandan Hutu armed groups, and the 
ethnically-based UPC and FNI based in Ituri.44 

                                                 
43 Human Rights Watch (n 18) p 10-12. 
44 Human Rights Watch (2005) Seeking Justice: The Prosecution of Sexual Violence in the Congo 
War, vol 17, no 1(A), p 7. 
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It is possible to say that combatants, be it from a regular army or from other types of 

armed groups, bear a great responsibility concerning the fate of women during a war.45 

These combatants are the instigators or the direct actors in a majority of the sexual 

violence committed during armed conflicts. 

This section will examine some of the characteristics concerning combatants 

in order to understand the reasons why sexual violence in armed conflicts may be 

perpetrated by large numbers of them. The main aspects which will be assessed here 

include the combatant’s general background with emphasis on age and training. Next 

the role of the military culture will be assessed with special emphasis on issues such 

as bonding within the group, obeying orders or the idealization of masculinity among 

combatants. 

3.1 The Background and Training of Combatants 

Combatants are a very heterogeneous group, and their motivations for participating in 

a conflict, their enrolment procedure, or their preparations may be very different. Thus 

generalisations about their background are difficult. Nevertheless, some main 

characteristics may be put forward, despite never being totally representative. 

The Background of Combatants - Armies and armed non-state forces are 

predominantly constituted by young recruits,46 who may or may not be participating 

voluntarily.47 Indeed, Wood claims that in many societies becoming a ‘warrior’ is 

considered as the step for male members to move from childhood into manhood. She 

argues that  

To become men, boys become warriors. Societies’ needs for warriors 
therefore result in universal rituals of manhood that include tests of 
physical courage, endurance, strength, self-control and obedience.48  

                                                 
45 cf Pakenham, T (1979) The Boer War, London: Abacus, pp 493-495. cf Gray, DD ‘Myanmar 
Military Accused of Raping Women’ in The Guardian, 12 February 2007 or CBC News ‘Former US 
Soldier Charged in Rape, Murder in Iraq’, 3 July 2006. 
46 Although this again cannot be generalised as sometimes older men join or are drafted or forcefully 
made to join for a number of different reasons. At the end of World War II young boys and old men 
were forced by the German authorities to go to combat because the rest of the army had been 
decimated. See eg Raff, D (1992) Deutsche Geschichte: Vom Alten Reich Zum Vereinten Deutschland, 
München: Heyne Bücher, p 383. 
47 See eg Price (n 2) p 222. cf Heins, V and Warburg, J (2004) Kampf der Zivilisten: Militär und 
Gesellschaft im Wandel, Bielefeld: Transcript Verlag, pp 40-41. 
48 Wood, EJ (2004) Sexual Violence during War: Explaining Variations’ paper prepared for Order, 
Conflict and Violence Conference at Yale University (cited with author’s approval), p 15. 
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Combatants are generally in their late teens/early twenties, when they are fittest to 

fight.49  

The choice of young men and women to join an army or paramilitary group 

may be dictated by true patriotic feelings, a sense of duty or altruistic concern but also 

by external or self-motivated reasons,50 such as lack of other opportunities, the need 

for ‘adventure’,51 or simply the need for a regular income.52 In the report Women’s 

Bodies as a Battleground on sexual violence in the DRC, some of these issues are 

clearly put forward: 

The armies and militias are made up mostly of young men, often with 
very little education or who are completely illiterate. Some were forcibly 
conscripted, whilst others took up arms by choice in a socio-economic 
situation marked by extreme poverty and an absence of alternative 
employment opportunities for young men in the whole sub-region. For 
these young men without work, the rifle becomes a means of getting 
income, and of gaining social promotion and power.53 

There are many other examples of individuals joining state or private armies 

under duress. For example, Apple argues that some of the recruits of the Burmese army 

are there by force, either by conscription or sometime kidnapping or to escape arrest.54 

This last point may be illustrated by the example of some of the combatants in the 

former Yugoslavia. The individuals most eager to join the police or paramilitary 

groups seem to have been criminals or former criminals, who through their recruitment 

were allowed to commit crimes openly with little threat of punishment or 

                                                 
49 See for the UK, BBC News ‘Recruitment age for Army Raised’ 6 January 2007. cf for Germany, 
Heins, V and Warburg, J (2004) Kampf der Zivilisten: Militär und Gesellschaft im Wandel, Bielefeld: 
Transcript Verlag, p 41. 
50 See eg Jamieson, R (1996) ‘The Man of Hobbes: Masculinity and Wartime Necessity’ in Journal of 
Historical Sociology, vol 9, no 1, p 19-42. 
51 See eg the recruitment techniques used by army recruiters in the UK promising ‘Travel, Adventure, 
Skills.’ See the British Territorial Army website at www.armyjobs.mod.uk (last visited 18 May 2007).  
52 cf eg Braudy, who describes the reasons for many young men to join or stay in the army in the 19th 
century in the USA, in Braudy, L (2003) From Chivalry to Terrorism, New York: Alfred A Knopf, pp 
303-304. 
53 Réseau des Femmes pour un Développement Associatif, Réseau des Femmes pour la Défense des 
Droits et la Paix and International Alert (2005) Women’s Bodies as a Battleground: Sexual Violence 
Against Women and Girls During the War in the Democratic Republic of Congo, South Kivu (1996-
2003), p 46. 
54 From Apple, B (1998) Commentary on ‘School of Rape, The Burmese Military and Sexual 
Violence’ in EarthRights International. 
http://www.ibiblio.org/reg.burma/archives/199805/msg00281.html (last visited 8 December 2006), p 
2. 

http://www.armyjobs.mod.uk/
http://www.ibiblio.org/reg.burma/archives/199805/msg00281.html
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accountability.55 Some men enrol because they do not have jobs and cannot find 

anything better to do. 

Examining the background of combatants, such as the youth or the reasons why 

they have joined, may indeed explain why some combatants are inappropriate for the 

conduct of conflict and thus a serious danger to civilians, due to their immaturity or 

lack of sense of responsibility. The next section will turn more specifically to their 

training. 

The Training of Combatants: Creation of ‘Real Warriors’ - The training of 

combatants is paramount for the successful completion of their missions. The qualities 

expected traditionally from a soldier are discipline, obedience and sacrifice.56 

Nevertheless, from one country to another, from one branch of the armed forces to 

another or from one paramilitary group to another, the training may be very different 

and standards expected of them at opposite ends. A majority of soldiers however are 

trained to wage a war within the framework of the laws of war. What they are taught 

should enable them to conduct hostilities without causing unnecessary suffering and 

death. However, a number of issues emerge which are worth considering in this 

context. Biased training as well as some specific elements such as aggression or 

killing, specific to the training of combatants may be considered as paramount for the 

creation of ‘real warriors’ but may clearly be considered as worrying from a sexual 

violence point of view. 

A majority of young recruits have low levels of education, as in many cases 

the army may be a replacement for school or further education.57 Their training is 

therefore paramount as their whole conduct outside but especially during armed 

conflict depends on it.58 It is a fact though that traditionally the training within the 

armed forces concerning sexual violence has been fairly limited at best and inexistent 

generally and at worst sexual violence may have been considered as a way of 

compensating soldiers for their hard work.59 Although Western countries in particular 

                                                 
55 Nikolić-Ristanović (n 39) p 475. 
56 See Hartle, AE (1989) Moral Issues in Military Decision Making, Lawrence: University Press of 
Kansas, pp 28-29. 
57 See eg Goldstein, JS (2001) War and Gender, Cambridge: Cambridge University Press, p 166. cf 
Apple (n 54), p 2. 
58 See eg Ignatieff , M (1999) The Warrior’s Honour: Ethnic War and the Modern Conscience, 
London: Vintage, p 127. 
59 Neill, KG (2000) ‘Duty, Honor, Rape: Sexual Assault against Women during War’ in Journal of 
International Women’s Studies, vol 2, no 1, p 3. 
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have greatly improved programmes of training for their armed forces generally, also 

particularly for sexual violence, there are large discrepancies between countries or 

regions and there remains much to do for most combatant groups to improve their 

approach to women. 

Hitherto it is clear that many combatants remain without adequate training, 

structure, support and means to survive.60 Some combat training is based on 

submission, violence and fear. In a number of training schemes women as a gender are 

systematically abased and combatants who perform badly are labelled ‘women’. For 

example, Zalewski argues that ‘military training for men is designed to promote a 

particular type of aggressive “masculinity”: “women” and “queer” are among the most 

frequent insults hurled at each new recruit by obediently sadistic drill sergeants’.61 

Mistreatment may be a part of some of the trainings, and may lead some of the trainees 

to yearn to reciprocate what they had to go through.62 A total loss of inhibitions caused 

by such an approach may be the result.63 

The training is supposed to prepare the soldier for war, the combatant is 

supposed to learn how to fight, survive, respect rules and if need be, kill. This may 

often determine the soldier’s conduct during a war. It is a fact nevertheless that not all 

military training is based on how to torture, rape and kill or on dehumanising and 

vilifying the enemy and indeed an increasing amount of state armies pledge to respect 

the Geneva Conventions and even some non-state combatant groups have.64  

Nevertheless some of these elements examined above, with more or less 

emphasis, do exist. The conclusion here is that consciousness-raising on issues such 

as human rights, women’s rights, and the Geneva Conventions are not systematically 

the main focus of the training, rather the opposite. Therefore, it is inevitable that 

combatants will continue without restraint using the methods taught in order to achieve 

                                                 
60 See the examples of this situation provided in Réseau des Femmes (n 55) p 46. 
61 Zalewski, M (1995) ‘Well, what is the Feminist Perspective on Bosnia?’ in International Affairs, 
vol 71, no 2, p 352. 
62 See eg Faulkner, F (2001) ‘Kindergarten Killers: Morality, Murder and the Child Soldier Problem’ 
in Third World Quarterly, vol 22, no 4, p 495. cf Apple (n 54) p 2. cf Matthews, I (1998) ‘Torture as 
Text’ in Lorentzen, LA and Turpin, J (eds) The Women and War Reader, New York: New York 
University Press, p 187. cf Réseau des Femmes (n 53) p 46. 
63 Korac, M (1996) ‘Understanding Ethnic-National Identity and Its Meaning: Questions from 
Women’s Experience’ in Women’s Studies International Forum, vol 19, no 1-2, pp 137. 
64 See eg the case of PLO in Malanczuk, P (1996) ‘Some Basic Aspects of the Agreements between 
Israel and the PLO from the Perspective of International Law’ in European Journal of International 
Law, vol 7, no 4, pp 485-500. 
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their purpose and civilians’, particularly women’s livelihood and safety is 

compromised. The next section will examine in more depth some aspects of military 

culture. 

3.2 The Role of Military Culture, Obeying Orders and the Idealization of 

Masculinity 

The military institution in its actual form is said to be an early European invention,65 

which developed in parallel to European nation building, as the holder of the state’s 

control of violence. The fact that it is a state institution able to structure violence 

through training and orders differentiates it from any other armed group. It was 

developed mostly to fight against other states within international wars.66 However, in 

recent years the reality has changed greatly, as seen earlier in the thesis,67 with a rise 

in the number of internal wars, which has resulted in a large increase in the numbers 

of civilian casualties in conflicts. Armed forces (and other combatants) are responsible 

for much of the insecurity and brutality committed against civilians around the world 

today, during armed conflicts and also under military juntas. For example Masinda 

explains that the Congolese army has played an immense role in the country’s 

disruption and instability, and that a shift in military culture is therefore the only way 

to lead the country to social stability and peaceful democratic change.68 

This section will examine the role of military culture in, and its potential 

responsibility towards sexual violence. Military ethics, the military as a family and the 

importance of the uniform will be considered. It will be argued that to eradicate sexual 

violence from armed conflicts one of the main solutions may be an in-depth 

transformation of military culture during the political transition following the conflict. 

Military Ethics - The military is regarded as a profession since it follows the 

characteristics set by Huntington for an activity to be able to be called a profession. 

These are ‘expertise, corporateness, and social responsibility’.69 The soldier drafted or 

                                                 
65 Although it is clear that combatant groups under one form or another developed in all parts of the 
world, see eg discussion in Goldstein, JS (2001) War and Gender, Cambridge: Cambridge University 
Press, pp 26-27. 
66 For these various points see Heins, V and Warburg, J (2004) Kampf der Zivilisten: Militär und 
Gesellschaft im Wandel, Bielefeld: Transcript Verlag, p 35. 
67 See introduction of pt 1. 
68 Masinda, MT (2004) ‘Congolese Military Cultural Change: A Necessary Condition for Peaceful 
Democratic Transition’ in Peace Conflict Development: An International Journal, vol 5, pp 1-11. 
69 Hartle (n 56) p 11. 
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by career, follows basic training and then has to apply what he has been taught in the 

field.70 Officers have to undergo longer and more elaborate training as the weight of 

their responsibilities will be greater. They are responsible for the well-being of the men 

under them, as they may be asking them to accomplish very stressful or demanding 

tasks but also must allow them to recuperate after active service.71 Furthermore, they 

may be held responsible for the actions of their troops, which is what is called superior 

responsibility.72 Russell-Brown argues that the doctrine of superior responsibility has 

frequently been considered as ‘the last line of defence against war crimes’.73 She 

explains that military commanders should be prosecuted systematically, as well as 

their men who commit sexual violence. This is because commanders tend not to make 

enough efforts to prevent the commission of such crimes by their troops, and on 

occasion even encourage them if they feel it may advance their goals. Indeed, they 

have mostly not felt accountable and have rarely actually been held to account for this 

type of crimes.74 

The issue of ethics in military decision-making is rather controversial. The 

military in most countries have professional ethics codes, which are more or less 

followed during an armed conflict. Hartle defines professional ethics as ‘a set of rules 

and standards governing the conduct of members of a professional group’.75 The 

application of such a code in the military may come under threat every time a battalion 

is in danger during an armed conflict or when, for example, life and death decisions 

are required. Furthermore, and perhaps most importantly, the will of the leadership to 

respect such rules is paramount but not always present.76 Osiel argues that these codes 

                                                 
70 Not all consider it a profession, especially not when men have been drafted rather than it having 
been their own choice. See discussion in Heins (n 66) p 40. 
71 See Browning who explains that officers of the Order Battalions were told to take good care, in 
particular of the ‘spiritual well-being’ of their men especially after the mass killings they were asked 
to do. See Browning, CR (2001) Ordinary Men: Reserve Police Battalion 101 and the Final Solution 
in Poland, Harmondsworth: Penguin Books, p 14. 
72 Bantekas, I (2000) ‘The Interests of States versus the Doctrine of Superior Responsibility’ in 
International Review of the Red Cross, no 838, p 391. 
73 Russell-Brown, SL (2004) ‘The Last Line of Defense: The Doctrine of Command Responsibility 
and Gender Crimes in Armed Conflicts’ in Wisconsin International Law Journal, vol 22, pp 129-130. 
74 ibid p 133. 
75 Hartle (n 56) p 26. 
76 See eg Branche, R (2001) La Torture et l’Armée pendant la Guerre d’Algérie, 1954-1962, Paris: 
Gallimard, pp 81-102. cf the film by Munden, M. (2007) The Mark of Cain, with Gerard Kearns, Film 
4 Production, which follows a group of British soldiers in Iraq, confronted to hardship, controversial 
orders, torture and finally military justice. For a discussion on the use of films as a source for academic 
work see fn 62 in Osiel MJ (2002) Obeying Orders: Atrocity, Military Discipline and the Law of War, 
London: Transaction Publishers, p 27. 
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are actually meant to keep a safe distance between civil society and the military, in 

order not to be pressured by society and vice versa.77 

The professional military ethic of each country’s armed forces varies as it is 

supposed to follow the rules and standards of a given society and its culture.78 

Nevertheless, some actions expected of the armed forces are outside the boundary of 

what is permissible in a civil society, therefore their role is often considered as being 

fully or partially differentiable, from the rest of the society. This means that they can 

act with special moral authority, despite the fact that they should always be aware that 

they have a responsibility towards civil society and its basic values first.79 Soldiers 

should be model citizens and their values based on honour, righteousness and national 

pride.80 Osiel writes that one perspective ‘for minimising war crimes (not just obvious 

atrocity) derives from creating a personal identity based upon the virtues of chivalry 

and martial honour, virtues seen by officers as constitutive of good soldiering’.81 

However, hitherto military professionals have in some ways been alienated from the 

society they serve and their values have generally tended to be more conservative, with 

an emphasis on order, hierarchy and social stability, than those of any other 

profession.82 

At the basis, as explained in the last section, the main attributes expected of a 

soldier are discipline, patriotism, sacrifice and most of all obedience.83 In the field, 

officers normally have the last word on how operations are to be conducted but also 

bear the responsibility for the results. Ideally, soldiering also encompasses traits such 

as physical courage, bravery, honesty and technical proficiency. Osiel argues, for 

example, that the worst atrocities in the former Yugoslavia and Rwanda were 

committed by what he calls ‘civilian forces’, rather than properly trained military 

personnel.84 This distinction between official state forces and militias is not always 

clear cut, however. For example, Huggins et al in their study entitled Violence Workers 

give the example of fully trained policemen in Brazil, who had no difficulty in moving 

                                                 
77 Osiel, MJ (2002) Obeying Orders: Atrocity, Military Discipline and the Law of War, London: 
Transaction Publishers, p 29. 
78 Hartle (n 56) p 27. 
79 ibid pp 31-33. 
80 cf Braudy (n 52) pp 375-376. 
81 Osiel (n 77) p 23. 
82 Hartle (n 56) p 35. 
83 ibid pp 28-29. 
84 Osiel (n 77) p 30. 
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between official and clandestine spheres, being policemen by day and ‘private 

vigilantes’ by night. The authors describe these ‘formal and informal social control 

systems’ and explain that the police committed atrocities under both systems.85 These 

two examples demonstrate as some believe that an adequately trained and supported 

combatant group is bound to commit fewer atrocities but that it is not always enough.  

The change in the nature of conflicts has meant that increasingly combatants, 

especially within paramilitary or rebel armed groups, may not be aware of, not feel 

bound by, even worse, have a total disrespect for any professional ethical codes or 

international laws of war. Instead, they may specifically aim to target civilians as part 

of their military strategy. Furthermore, the conditions within non-state armed groups 

often militate against adhering to ethics codes.86 

The problem of sexual violence in armed conflicts has been omnipresent and 

the main perpetrators are combatants. Therefore, ethics codes and International 

Humanitarian Law which regulate the behaviour of armed forces are very important, 

although ideally they should coexist with education, training and deterrence through 

punishment, in order to ensure that women are not continuously at risk. The problem 

of sexual violence committed during conflicts has to become an issue that every 

combatant feels liable for (as he actually is), whatever his reasons for committing the 

crime.  

A few more characteristics of military culture are interesting to mention here, 

as they may help to explain some particular traits common to combatants which may 

be in some ways conducive to the commission of sexual violence.  

Family Replacement - As discussed above armed forces and rebel groups 

frequently recruit teenagers and young men. This fact may affect their personal 

dispositions and the gap separating and antagonising them from civil society. Because 

their youth makes these soldiers vulnerable, they need some sort of emotional 

attachment, which will fairly logically fall upon their superiors. The superiors often 

become authoritative ‘father figures’.87 For this reason, the army leadership may use 

this ‘family bond’ to train and subdue young recruits. In order to really make them part 
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of the family, some leaders force them to perform acts of violence (often sexually 

connoted) in front of the whole group or upon each other. The result is that they will 

all be witnesses and actors and will thus not be able or willing to oppose orders, or the 

group itself. As such they will be part of the group and the cohesion will be assured by 

a culture of ‘total submission, fear and victimhood’.88 

The special relationship between the soldiers and their commander is based on 

the clarity of orders but also on the trust between them.89 It is much more difficult to 

refuse the order of someone with whom the soldiers eat, sleep and go into operations, 

therefore there is the need for a close relationship between the commander and his 

soldiers.90 Jamieson argues, for example, that ‘a fundamental principle of the Regular 

Army is that the discipline and welfare of his men are an officer’s responsibility and 

that nothing should be allowed to interfere with his authority over them’.91 The result 

is that obedience may become more important turning soldiers into ‘machines’ whose 

acts are less important than their relationship with their officer.92  

The army as a group has often followed the idea of a separate entity within 

society to which the soldiers belong and through which they bond, thus creating a 

‘cohesion’ and ‘common sense of values and behaviours’.93 This also allows the 

necessary conditioning of young recruits to take place in order to prepare them for the 

psychological distance needed between combatants and the enemy.94 The emphasis on 

bonding is also important in the army as it may allow solidarity to develop within a 

group, whereby each member feels responsible for the others. Nevertheless, as 

Goldstein explains, this attitude is fairly male and misogynistic-dominated. That is 

maybe why women, as soldiers, have problems when joining the military. They are 

not easily integrated into this overwhelmingly masculine environment.95 

Uniforms - Uniforms are the physical representation of the membership of a 

defined and distinctive group. The uniform has a special role to play in developing a 
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new identity, where the combatant is given a differentiated role from civilian life. It 

makes the combatant recognisable to his peers, to the other fighting factions and to 

civilian populations. The wearing of distinctive uniforms whilst on duty is even 

required under international law.96 This requirement is based on the premise that 

otherwise combatants could wear civilian clothes while in service in order to hide or 

deceive which would not be fair to the other side or may therefore put civilians at 

increased risks.97 

The wearing of military uniforms can, however, play a negative role in the 

commission of atrocities, as it defines clearly the gap between combatants and 

civilians. The combatants’ distinctive appearance often accompanied by a weapon may 

give them a feeling of power and domination, where they view the uniform as a mark 

asking for respect or a warrant for perpetrating specific acts. In this instance, because 

of the differentiable status, the training and the weapons, violent actions may be 

considered as ‘part of the job’.98 It also may mean that men feel a special bond with 

others wearing the same uniform and they may therefore want to conform to what the 

others in the group are doing. Browning argues that few soldiers from the Reserve 

Police Battalion were ready to disobey or simply chose not to take part to an order as 

‘the pressure for conformity’ among the men was very strong. He explains that this 

was due to ‘the basic identification of men in uniform with their comrades and the 

strong urge not to separate them from the group by stepping out’.99 

The importance of strong leaders in producing efficient and respectful soldiers 

results in the group of combatants, within the army or within non-state groups, 

replacing family bonds. The uniform also adds on one side to the feeling of belonging 

to a group or a family as they are recognisable and legitimised. On the other side it 

may also convey the feeling of power and domination, which then may allow the 

members of that specific group a feeling of lawlessness.  

Obeying and Disobeying Orders - Obedience has been labelled as one of the 

most important attributes of a soldier, as without discipline and cooperation from the 
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military personnel or combatant, chaos would be omnipresent and conflicts lost. 

Nevertheless obedience may also mean that a combatant has to perform acts which are 

unreasonable or dangerous. Disobedience on the other hand may be very difficult.100 

First, obeying an order even if it goes against the person’s values or beliefs 

must be seen in the context of a combatant’s training, his role within the group where 

every member of that group complies with the orders given but also with the 

combatant’s moral strength. Therefore to disobey goes against the order but also 

against the group, and that makes it even more difficult for the combatant.101 The group 

is often synonymous with protection and it is much easier to conform, rather than be 

rejected by the group and become helpless.102 ‘Not having the choice’ is one of the 

most common excuses used by combatants, and helps them exonerate themselves from 

the acts they have committed and for which they may feel uncomfortable, consciously 

or not. 

Secondly, disobeying orders may be very dangerous for the combatants 

involved, whatever the orders.103 Depending on the background of the soldier, of his 

age and education, he may be stronger or weaker towards the orders received. Osiel 

cites one of the officers who plotted against Hitler as having said ‘obedience ends 

where knowledge, conscience, and responsibility prohibit execution of an order’.104 

This thus implies that the combatant may need a certain culture, education, self-

assurance and trust in his own beliefs in order to be able to disobey. Many combatants 

may question the meaning of an order, but the pressures applied upon them through 

their training, and their sense of discipline and patriotism may be too strong, as seen 

earlier, for them to be able to refuse the orders.105 Also to disobey an order may 

potentially be interpreted as cowardice or lack of masculinity.106 If a combatant takes 
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the initiative of refusing an order, he may be considered as a traitor within his family 

(the army or group).107 

Thirdly, if the officers or superiors encourage through their orders crimes such 

as sexual violence, especially as an integral part of a campaign against the enemy 

where sexual crimes are used as a tactic of war, then soldiers will comply. In the former 

Yugoslavia, Stiglmayer reports on this issue citing the example of a man called 

Borislav: 

He says that he raped all the girls in the company of other soldiers, that 
it had been an order whose objective was to raise the soldiers’ morale. 
He told the American journalist Joel Brand that it did raise his morale, 
‘but only a little bit’.108 

Therefore the compliance may be the result from the little time of reflection before 

having to execute an order and the unwillingness to be considered a coward or 

believing that it may contribute to the cause fought for.109 

Combatants after a war may attempt to defend their acts by claiming that they 

were left with little choice, that to obey the orders was a matter of survival within the 

group and in the war. Nevertheless, some combatants do refuse to comply with orders 

given to them because they know that these orders are wrong, that the violence ensuing 

is not acceptable. Price argues for example that: 

Some men were able to recognize that however fervently they believed 
in their nationalist cause, some actions were not justified; however much, 
like their fellows, they were immersed in an atmosphere of unbridled 
manicheistic hatred and fear and pornographic imagination, they knew 
that sexual abuse, torture, and enslavement were not the actions of 
honourable men and soldiers – to the extent that they knew, so could their 
fellows have know’.110 

Branche explains for example that French soldiers in Algeria, who were able to go 

against their hierarchy’s orders, were mostly highly religious individuals who through 

their faith found the strength to go against all logic of survival. Indeed, the sanctions 

for those who went against orders were very high, sometimes as serious as death.111 
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Combatants may have little choice whether to comply with orders given to 

them by their leaders. Obeying orders and discipline are basic attributes of a soldier. 

The commission of sexual violence may be part of the orders and as has been 

demonstrated above, may be difficult for a combatant to disobey.  

The Idealization of Masculinity - Masculinity has long been measured by the 

ability of men to defend their honour in the face of adversity especially by defending 

their own women.112 Women could only lose their honour while men had the 

possibility of improving theirs by achieving glory and public recognition through their 

participation to conflicts.113 Wood explains about the inherent position of masculinity 

within military training that 

The gendered formation of soldiers thus rests on particular ideas about 
manhood: leaders persuade soldiers that to be a real man is to assert a 
militaristic masculinity. One result of the usefulness of such norms in 
making men soldiers is that soldiers then represent domination of the 
enemy in a gendered way, leading to the use of specifically sexual 
violence against enemy women […].114 

Masculinity may be a weapon used by the leadership. Anonyma gives the example of 

young Russian soldiers raping women primarily to show to their elders their 

manliness.115 Price argues furthermore that ‘the “stylized masculinity” created under 

militarized state nationalism makes it possible for men to view sexual violence as 

simply an extension of their heroic soldierly duty. It is at once valourized and 

naturalized’.116 Braudy explains also that at whatever time in history, man’s specific 

role, defined by his masculinity, was to defend his family, tribe or nation. His statute 

as a hero was due specifically to the fact that he was a warrior, ‘a military model of 

masculinity’.117 

Sexism is often prevalent within armed forces, as within most patriarchal 

societies, but in this context it is even enhanced.118 Women’s bodies are dehumanised 

and that is one of the reasons why rape and other forms of sexual violence can be 
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committed against the female of one’s own camp, women who are co-soldiers or 

nurses.119 The fact that they may commit sexual violence against the women of the 

ally as much as the women of the enemy120 shows that enhanced masculinity, the 

idealization of the warrior may overtake all reasonable sense. Matthews writes that 

‘[the debased woman] serves under rape for men to recognise other men’s manhood. 

So women in war, or perhaps women and war, becomes the embodiment of what 

Benjamin calls “the erotic of patriarchy”’.121 In this framework, women themselves 

are not really existent, they may become erotic objects which the soldiers take and 

spoil. Women, especially in traditional patriarchal societies, are considered to be 

principally there to serve men, they are owned by them, especially sexually. By 

sexually abusing a woman, a soldier may be aware that he is also attacking her husband 

or father. By the humiliation and the attack on the masculinity of his male opponent, 

he will have demonstrated his power and as a result it may enhance his own sense of 

virility.122  

The idealization of a certain masculinity among combatants may go some way 

to explain attitudes towards women and sexual violence during conflicts, as for a 

majority of societies around the world, a ‘proper’ soldier had to be a ‘tough’ and 

‘strong’ man. This obviously does not explain in full why combatants commit so much 

of the sexual violence during armed conflicts. The other aspects considered in this 

section may also bring some answers as to why combatants are what they are, but again 

generalisations are mostly impossible. Obeying orders or the training, the background, 

the main characteristics expected of a combatant, his instinct for self-preservation and 

the power of his leaders over him, may all be a part of a larger hypothesis but that is 

all. Another potential cause which will be examined in the last section of this chapter 

is some of the characteristics specific to the conflict that may be conducive to increased 

sexual violence. 
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4. Conflict Characteristics  

A number of theories have been constructed in order to explain the reasons for the 

waging of wars generally,123 and about, for example, their shifting nature.124 For 

centuries, the conduct of wars has been considered by societies as the true destiny of 

men as discussed earlier in the thesis and this has thus meant that war has frequently 

been idealised as the best way to defend one’s values, one’s nation and one’s manhood. 

Braudy reports that:  

Writers and politicians ranging from Henry James to Benito Mussolini 
explicitly supported the belief that the experience of war reveals the core 
of both individual and national character more truthfully and more 
naturally than does peace.125 

Not enough theories have yet been looked into in order to understand the reasons for 

armed conflicts to be conducive to increased human rights violations and in particular 

crimes of sexual violence. The evolutionary theorists, Thornhill and Palmer explain 

for example the high levels of sexual violence during armed conflict through a cost-

benefit relation which allegedly demonstrates the advantages in perpetrating such 

crimes.126 It is clear nevertheless that the perpetration of atrocities has been tolerated 

as the fate of the victims may have been overshadowed by the potential glorification 

of the combatants’ valour and courage. Despite the changing patterns in the conduct 

of wars, the protections put in place in order to regulate it, the commission of atrocities 

on civilians, especially women, seems only to have increased.127  

The following section will examine different conflict characteristics, which 

may be contributing to the high level of sexual violence against women during armed 

conflicts. It has been divided in three subsections exploring briefly three very different 

factors which may be conducive to the commission of sexual violence during armed 

conflicts. First the result of fear, frustration and the need for domination, second the 
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abuse of alcohol in the midst of conflict and lastly the specific consequences of 

continued impunity for sexual violence. 

4.1 Fear and Frustration 

The tension within a conflict, the physical and emotional state of combatants resulting 

from the conditions within a conflict may all be causes of widespread sexual violence 

during armed conflicts.128 The experiences that soldiers encounter in conflict may 

frequently be oppressive, unmerciful and traumatic. The soldiers are often young, 

separated from their families over long periods of time. They may be faced on a daily 

basis with hardship, suffering and death.129 They may have to survive this while being 

subjected to abuse by their superiors as well as having to obey their orders. This may 

be without understanding or knowledge of the exact purpose of the orders or the war 

itself. The lack of explanation, the uncertainty of the outcome and the life threatening 

situations may have the effect that soldiers are scared or very frustrated with their 

situations. The result is that the civilians or prisoners under their control may suffer as 

a consequence. Price reports for example about soldiers’ fears that ‘it [anti-woman 

violence] soothes their own fear of annihilation, their fear of other men, their fear that 

they might be wrong’.130 

Some combatants may treat the women they have abused sexually as their 

girlfriends or wives, and while still inflicting sexual violence upon them and imposing 

their domination, at the same time may expect the women to declare their love, 

attachment and even fidelity.131 Human Rights Watch reports the case of Nihada, 

whose ‘attacker Rade Dolas, had tattooed his name and the following words on her 

body: “Rade -husband” and “Rade. Don’t forget me”’.132 

In addition conflict conditions may affect the morale of combatants because of 

the leadership’s lack of appropriate care or attention. In World War II, the Soviet 
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soldiers fought in terrible conditions in their campaign against the Germans because 

their leaders’ only concern was victory. The cost of their soldiers’ lives seemed to be 

of lesser consequence to them. They had the numbers and it was considered that losses 

were inevitable. Ignatieff explains that since the French revolution and the mass 

conscription of young men, commanders did not have to worry as much for their 

soldiers and taking care of them, as there would always be more to send into battle, so 

sparing them was not necessary.133 That is exactly how Stalin used his men and that is 

probably why Stalin’s policies have often been advanced as a reason for the large scale 

of sexual violence accompanying the soldiers of the Red Army. In fact one of the 

arguments for the way his soldiers acted during the war (for instance the commission 

of sexual violence) was that he did not take care of his soldiers or the prisoners of war 

that were forced to fight for him. Most were under-nourished, dying for their country 

but were receiving little recognition in return. As a consequence, frustration, anger and 

the will for revenge prevailed.134 

Most combatants have families in their homelands and therefore the need for 

sexual intercourse is never the full reason for the commission of sexual violence during 

conflicts. As Lowry argues about the soldiers who were raping during the American 

Civil War: 

The hatred, aggression, and lust for domination found in rape accounts 
for its manifestation in men who already have willing or available 
partners. The very compliance of these partners may lessen the ardour of 
the potential rapist for the available. He desires most of all the terror and 
the humiliation of his victim.135 

The sexual violence may serve two purposes, one is to prove their dominance over the 

women of the enemy, and the second is that the victims and their community are shown 

how powerless and humiliating their condition is. All soldiers are more or less aware 

of the general consequences sexual violence has on their victims, especially because 

they may imagine what it would be like for their own wife and children.136 Price argues 

however that in talking about the relationship between a torturer and a prisoner, the 
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infliction of ‘pain becomes power, for as the prisoner’s world contracts, so the 

torturer’s world expands’.137 

The conditions within a conflict may be harrowing for the combatants but each 

may react differently in every single case. Nevertheless some of the aspects touched 

upon here demonstrate how these conditions may be conducive to increased sexual 

violence against women during conflicts. Another factor which is fairly widespread 

during armed conflicts and may therefore provide some explanation as to the high tolls 

of sexual violence is the abuse of alcohol among combatants. 

4.2 Alcohol Abuse 

Alcohol138 and drug abuse139 are another common cause frequently put forward for 

sexual violence in conflict and may come as a direct consequence of the conflict 

conditions that combatants have to sustain when they are on the frontline.140 The abuse 

of alcohol is a fairly common problem among forces in a conflict and reports of 

combatants committing atrocities after having had too much alcohol can almost be 

found in every single conflict.141 Goldstein argues that ‘alcohol in many armies has 

served to suppress soldiers’ fears, reward their efforts, overcome their social 

inhibitions regarding aggressive violence, and help them numb the pain of combat’.142 

It may thus sometimes have been used as an excuse for the sexual violence that 

happened, with the perpetrators arguing that they did not know what they were doing 

because they were drunk. Hammerton writes for example in his Popular History of the 

Great War that: ‘isolated and occasional atrocities perpetrated by the groups of 

drunken soldiers temporarily out of hand are to be expected in any war’.143 The abuse 

of alcohol during World War II was a major problem affecting all sides of the conflict. 

The Soviet soldiers were drinking heavily and mostly alcohol of very poor quality, 

which caused for some of them to have moments of pure insanity, which made them 
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lose touch with reality. Once they were in this state, nothing could stop them anymore 

from losing control.144 Rapes due to excessive alcohol consumption have sometimes 

been justified through the terrible conditions the soldiers had to survive in.145 Among 

the Allies during World War II, the Americans were not used to very strong alcohol as 

when they were in Great Britain they had mostly drank beer, but when they arrived in 

France they found much stronger spirits, which made them much more dangerous. In 

France at least half of the rapes perpetrated against French women by American 

soldiers were done under the influence of alcohol.146 

Alcohol abuse is widespread in many armed conflicts among combatants. It 

may be a direct consequence of the hardships of conflict conditions but may result in 

increased violence for civilians and especially women. The last aspect which will be 

examined in this section is the impact of continued impunity for combatants 

committing sexual violence during armed conflicts.  

4.3 Impunity 

One of the main aspects of the widespread use of sexual violence in conflicts is that 

combatants may be able to commit all sorts of crimes, in particular sexual violence, 

without feeling threatened by the consequences. There is a culture of impunity, which 

is worldwide concerning these crimes.147 From the Burmese army,148 to the different 

factions in Sierra Leone,149 in the DRC,150 or the Russian soldiers fighting in 

Chechnya,151 they all have, under one form or another in the last few years, been 

promised either amnesties erasing their crimes, simple guaranties that they will not be 

punished or simply knowledge that the victims will not come forward. Other countries, 

such as the USA, have refused to sign up to major international conventions and 

tribunals, which would bind their soldiers to international norms concerning war 
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crimes. They argue that it is to protect their soldiers from unduly prosecutions and that 

their soldiers are accountable to their own military courts152 but this fact is far from 

ensuring systematic prosecution of the sexual violence committed by their soldiers and 

thus may not be an efficient deterrent.153 

It is a fact therefore that there is no reason for combatants to stop committing 

sexual crimes against women, if sexual violence may be useful and effective from the 

conflict’s point of view and encouraged and practical from their personal point of 

view.154 Godenzi in his study on sexual assault convicts in Switzerland also argues 

that ‘only a few of the non-convicted offenders have a guilty conscience. As men who 

have gone un-convicted and unpunished they tend not to feel guilty’.155 There are 

different reasons for impunity, first as argued earlier in the thesis, sexual violence has 

rarely been considered as a very serious crime as it may seem bound to happen and 

has sometimes been accepted as ‘mere detail’, part of the spoils that any conflict will 

bear.156 Furthermore all parties in a conflict commit sexual violence, it would therefore 

be counterproductive to accuse one party or all parties, and it is better simply ignored. 

One of the striking examples for this is World War II, where, for instance, the Japanese, 

the Germans, the Russians and the Americans (this list is not exhaustive) all 

perpetrated sexual abuse wherever they were.157 In the Nuremberg and Tokyo 

Tribunals afterwards, there was no willingness to accuse one party of sexual violence, 

as all had participated to it at a more or less large scale. The more recent conflicts are 

no different and therefore no soldiers may really need to worry when committing such 

crimes.158 

Another issue that reinforces the fact that perpetrators of sexual violence may 

often go unpunished is that most rapes or acts of abuse are not reported.159 Women, 

                                                 
152 See eg Black, I ‘The International Court on Trial’ in The Guardian, 10 November 2006. See also 
Moffeit, M and Herdy, A ‘Female GIs Report Rapes in Iraq War: 37 Seek Aid after Alleging Sex 
Assaults by US Soldiers’ in The Denver Post, 18 May 2005. 
153 See eg discussion in Goldstone, RJ (2005) ‘US Antagonism toward the International Rule of Law: 
The View of a Concerned “Outsider”’ in Washington University Global Studies Law Review, vol 4, no 
2, pp 205-208. See also discussion in Hersh, SM ‘Torture at Abu Ghraib’ in The New Yorker, 5 
October 2004.  
154 See eg Teo, H-M (1996) ‘The Continuum of Sexual Violence in Occupied Germany: 1945-49’ in 
Women’s History Review, vol 5, no 2, p 196. 
155 Godenzi (n 6) p 140. 
156 See eg Hammerton (n 28) p 153. 
157 See eg Teo (n 154) p 195. 
158 See the example of DRC in Human Rights Watch (n 44) p 7. 
159 This is also true in peacetime, see eg discussion in Gregory, J and Lees, S (1996) ‘Attrition in Rape 
and Sexual Assault Cases’ in British Journal of Criminology, vol 36, no 1, pp 1-17. 
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because of the social stigma such an attack may encompass, the shame and the fact 

that they may be in pain and shock, may be unable or reluctant to admit to themselves 

and especially to others what has happened and therefore to report it.160 The 

consequences of victims reporting the crimes may be completely disadvantageous to 

them, as it openly states that they have been attacked. Also, the knowledge that there 

is little chance for the sexual violence to be dealt with in the courts appropriately 

seriously deters women from coming forward to denounce their crime.161 In fact, for 

them it may be a preferable solution to keep quiet or to try to move on, with the result 

that the combatant may remain unpunished for his acts.162 

Conflict conditions may be a part of the causes of widespread sexual violence 

as combatants may either be under various pressures potentially making him more 

prone to commit atrocities. On the other hand there still are few combatants who are 

actually punished for having committed sexual violence during a conflict which means 

that there are only very few deterrents for this crime. 

5. Concluding Observations 

The hypotheses about the causes advanced for the widespread occurrences of sexual 

violence against women during armed conflicts that have been discussed in this chapter 

are varied and complex. The theory of the legitimisation of violence through traditional 

attitudes towards women may be part of the answer. The various aspects developed 

about combatants or conflict conditions demonstrate that there is an intrinsic link 

between the commission of sexual violence and combatants as a group. The way they 

are selected, the way they are trained, what is expected from them or the focus given 

to them all may be aspects which would need to be addressed if a proper review was 

to be made of the role of combatants in regard the commission of sexual violence. The 

conditions within conflicts beg for a similar approach where aspects such as the need 

to deal with the stress of combatants or the issue of impunity could be addressed 

cumulatively with a view to a solution. 

                                                 
160 Robson, A (1993) ‘Rape: Weapon of War’ in the New Internationalist, Issue 244, p 1. 
161 Gregory, J and Lees, S (1996) ‘Attrition in Rape and Sexual Assault Cases’ in British Journal of 
Criminology, vol 36, no 1, pp 1-17. cf Temkin, J (1997) ‘Plus ça Change: Reporting Rape in the 
1990s’ in British Journal of Criminology, vol 37, no 4, pp 507-528. 
162 cf UN OCHA/IRIN (2007) The Shame of War: Sexual Violence against Women and Girls in 
Conflict, pp 57-78. 
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Nevertheless, this is only the start of an answer and only an incomplete 

conclusion may be developed from these aspects alone. This chapter has demonstrated 

that there are some urgent changes needed in the treatment of sexual violence within 

for example, education, in order to change views on this type of violence at the base, 

the training of soldiers or more systematic accountability for the perpetrators of such 

crimes. This may in turn help the survivors and the future victims of such violence as 

the consequences for them may be very difficult as will be illustrated in the next 

chapter. Indeed hereafter, chapter 4 will consider the physical, psychological, social 

and economical consequences, which usually befall the victims and survivors of sexual 

violence. 
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CHAPTER 4: UNDERSTANDING THE CONSEQUENCES OF SEXUAL 
VIOLENCE AGAINST WOMEN IN ARMED CONFLICTS 

1. Introduction 

That night I was at home with my husband and my four children. 
Suddenly, there was an attack on our village. My husband managed to 
escape, but I was eight months pregnant. I had no strength to run and my 
children were with me. I had to protect them and so I couldn’t escape. 
Three men entered the house and tore off my clothes, as I remained naked 
in front of my children. They hit me with the butt of their guns and then 
raped me – all three of them, in front of my children. I lost consciousness. 
When my husband came back, he called the neighbours and they took me 
to the health centre. However, I still suffer from the pain in the chest 
because of the knocks I received and in the vagina, too, inside, I feel 
something strange, as if it would sudden come out of my body. I am 
afraid to have caught diseases and at night I suffer from insomnia. The 
baby I was carrying at the time of the rape survived, but he is always sick 
and has constant diarrhoea. Since what happened, my husband insults me 
every day calling me the wife of the militiamen who raped me and 
sometimes he doesn’t even sleep at home. I have no joy, no peace of 
mind anymore.1 

23-year-old woman raped in January 2003 in the DRC  

The above testimony, obtained from a young woman in the Eastern DRC by Médecins 

Sans Frontières, provides a clear picture of the range of possible consequences that a 

victim of sexual violence may be faced with following an attack of a sexual nature. 

Although the impact of the conflict may vary greatly from one victim to another, the 

victims may have to deal with an accumulation of traumatic events, such as the loss of 

relatives or the loss of a home.2 For that reason the consequences may be even more 

intense and the recovery even more difficult because of the potentially multi-layered 

trauma.3 

                                                 
1 Médecins Sans Frontières (2004) “I have no joy, no peace of mind”: Medical, Psychosocial, and 
Socio-Economic Consequences of Sexual Violence in Eastern DRC, p 5. 
2 Joachim, I (2004) ‘Sexualisierte Kriegsgewalt und ihre Folgen’ in Medica Mondiale eV (Hrsg), 
Sexualisierte Kriegsgewalt und ihre Folgen, Frankfurt am Main: Mabuse Verlag, p 61. cf UNGA 
(2006) In Depth Study on all Forms of Violence against Women, Report of the Secretary General, 
A/61/122/Add 1, pp 47-55. 
3 This is even truer for survivors who have had to flee and are in refugee camps or in exile. They may 
be faced with very specific dangers and problems. I will not develop this aspect further here but for 
more information see eg Wali, S (1995) ‘Human Rights for Refugee and Displaced Women’ in Peters, 
J and Wolper, A (eds) Women’s Rights, Human Rights: International Feminist Perspectives, London: 
Routledge. See also UNHCR (2003) Sexual and Gender-Based Violence against Refugees, Returnees 
and Internally Displace Persons: Guidelines for Prevention and Response or Paulson, DS (2003) 
‘War and Refugee Suffering’ in Krippner, S and McIntyre, TM (eds) The Psychological Impact of 
War Trauma on Civilians: an International Perspective, Wesport: Praeger. In addition see Metraux, J-
C (1999) ‘Au Temps du Silence, la Nosographie Reste Muette: Les Syndromes Post-Traumatiques en 
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This chapter will outline some of these potential consequences. The aim is to 

examine what the aftermath of sexual violence during armed conflicts may hold for 

victims. Although sexual violence is officially recognised as a war crime, its 

consequences have rarely or mostly inadequately been taken into account in post-

conflict dealings. In fact, as Nikolić-Ristanović argues, there has been a general lack 

of acknowledgement, even by the media or academics of the aftermath of sexual 

violence.4 

The assistance given to victims of sexual violence in zones of conflict is 

generally provided for by local health structures,5 although in countries and areas 

undergoing conflict, it is not unusual for the infrastructures and personnel to be as 

badly affected by the conflict as the victims and their conditions of work may be or 

become difficult. According to specialists of rape trauma, however it is fundamental 

for proper examination and treatment to be started as soon as possible6 in a sensitive 

and appropriate manner.7 Health specialists have to care for the welfare of the patient 

before anything else.8 However, the examination that should follow such an assault, 

especially forensic medical examination,9 is essential for future prosecution of the 

perpetrator. This examination should be performed ideally within hours of the assault, 

as after seven days the DNA evidence will most likely cease to be valid.10 In view of 

the fact that this practise has barely become systematic in ‘developed, stable and 

peaceful’ countries, in countries undergoing or emerging from conflict this ‘ideal’ 

                                                 
Question’ in Maqueda, F (ed) Traumatismes de Guerre: Actualités Cliniques et Humanitaires, 
Revigny-sur-Ornain: Editions Hommes et Perspectives. 
4 Nikolić-Ristanović, V (2001) ‘From Sisterhood to Non-Recognition: Instrumentalization of 
Women’s Suffering in the War in the Former Yugoslavia’ in Sociologija, vol XLVIII, pp 213-226. 
5 See eg the recommendations made by the WHO about the preparations countries and communities 
should do to offer medical care to rape survivors, in World Health Organisation (2004) Clinical 
Management of Rape Survivors, United Nations High Commissioner for Refugees: Geneva, 
Developing Protocols for Use with Refugees and Internally Displaced Persons, revised edition, p 6. 
Obviously in a number of situations, NGOs are the only available medical resources. See eg the work 
by Medica Mondiale or MSF. 
6 Morbois, C and Casalis, M-F (2002) L’Aide aux Femmes Victimes de Viol, Le Bouscat: L’Esprit du 
Temps, p 55.  
7 cf the guidelines given to medical doctors and specifically to gynaecologists on how to deal with 
victims of alleged sexual assault in Britain, in Gribbin, C (2004) ‘Sexual Assault and Rape’ in Current 
Obstetrics and Gynaecology, vol 14, pp 356-362. 
8 cf in France: Guillet-May, F and Thiebaugeorges, O (2005) ‘Le Médecin Face aux Agressions 
Sexuelles et au Viol’ in EMC: Médecine, vol 2, pp 13-23 or for the UK: Gribbin (n 7) pp 356-362 
9 Gribbin (n 7) pp 358-359. 
10 For a more detailed explanation of what and how it should be done see for instance Gribbin (n 7) pp 
358-359. Also cf Slaughter, L, Brown, CRV, Crowley, S and Peck, R (1997) ‘Patterns of Genital 
Injury in Female Sexual Assault Victims’ in American Journal of Obstetrics and Gynecology, vol 
176, no 3, pp 612 for similar conclusions. 
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practice may be very difficult to put into place11, and this needs to be kept in mind 

with the information provided in this chapter. 

The chapter will be divided in three sections reflecting the multi-facetted 

consequences, each focussing on a separate category of potential consequences. The 

first section will examine the physical injuries potentially caused by sexual violence. 

The second section will consider the potential psychological and emotional 

consequences. The last section will engage in a discussion about the potential social 

and economical problems, which a victim may be faced with, in relation to the family 

and the community.  

2. Physical Consequences  

Physical consequences constitute a direct effect of the sexual violence for the victim 

herself. They may be considered as the ‘mechanical’ injuries, which result from an 

attack of a sexual nature, and may cause the victim to suffer during and directly after 

the attack(s), but also on a more long-term basis. They may provoke illnesses if they 

are not treated adequately or immediately. The scars left by the injuries or illnesses 

often become indelible scars on the victim’s body, thus serving as a constant reminder 

of the attack.12 This section will provide first a table presenting the potential physical 

consequences of sexual violence and second, an analysis of the main potential 

consequences which are presented in the table. 

A number of experts in this field of study classify physical consequences in 

two main categories, commonly called genital and non-genital injuries.13 These two 

categories contain the different potential injuries that may be sustained by victims of 

sexual violence after their ordeal. In this thesis a slightly different classification will 

be developed. The following table puts forward a categorisation of a comprehensive, 

but not definitive, list of the potential injuries suffered by victims of sexual violence. 

                                                 
11 See the very interesting initiative put in place in Uganda, in Liebling, H and Kiziri-Mayengo, R 
(2002) ‘The Psychological Effects of Gender-Based Violence Following Armed Conflict in Luwero 
District, Uganda’ in Feminism and Psychology, vol 12, no 4, p 557. 
12 See eg the article by Médecins Sans Frontières (2004) Consequences of Rape: Women and Girls are 
Scarred. 
13 cf classifications used by Palmer, CM, McNulty, AM, D’Este, C and Donovan, B (2004) ‘Genital 
Injuries in Women Reporting Sexual Assault’ in Sexual Health, vol 1, pp 55-59 or by Slaughter, L, 
Brown, CRV, Crowley, S and Peck, R (1997) ‘Patterns of Genital Injury in Female Sexual Assault 
Victims’ in American Journal of Obstetrics and Gynaecology, vol 176, no 3, pp 609-616. 
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The table was constructed with the help of a large number of sources.14 However it is 

obvious that no one victim will ever suffer identically to another. No one victim suffers 

from all these listed potential injuries as each attack, attacker and victim are different 

and some victims will be affected by none of these injuries. Furthermore, as Palmer et 

al explain, ‘there are limitations to the measurement of injury after alleged sexual 

assault. Bruising can take days to appear, so some injuries may not have been apparent 

at the time of examination’.15 Potential physical consequences may be presented as 

follows: 

Table 1: Physical Consequences 

A – Potential direct physical effects: 

1. Nausea and vomiting. 
2. Shaking.  
3. Headaches. 
4. Dizziness. 
5. Loss of consciousness. 

 

B - Potential non-genital injuries: 
1. Injuries from beating or choking,  
       (eg bruises to the arms, chest and  
       forehead, scratches, contusions, cuts and  
       burns). 
2. Fractured bones. 
3. Pelvic inflammatory disease chronic  
       pelvic pain. 
4. Damage to the bladder, rectum and 
       surrounding the pelvic structures (this  
       damage is worse for girls under 15  
       or women having had genital mutilation,  
       they are then also at higher risk of STI  
       or HIV). 
5.    Injuries due to mutilations/violent assault. 
 

C – Potential gynaecological/genital or 
anogenital injuries: 

1. Mutilation of or damage to  
       the genitals such as swelling, bruising  
       and/or lacerations around the genital  
       area (eg tearing of the tissue  
       that connect the anus to the vagina, also 
       called ‘posterior fourchette’). 
2. Problems with vaginal loss. 
3. Chronic pain in the pelvic area. 
4. Genital injuries which will result in long  
       term bladder and rectum insufficiency. 
5. STDs with acute or long term or  

D - Potential psychosomatic reactions: 

1. Gastrointestinal symptoms such as  
       stomach ulcer, diarrhoea, chronic  
       constipation, irritable bowel syndrome.  
2. Bladder troubles. 
3. High blood pressure, pressure on chest. 
4. Heart pain such as tachycardia. 
5. Bronchial asthma. 
6. Sleep disturbances or fatigue. 
7. Change in sleep, appetite and sex drive. 
8. Dizziness. 
9. Tinnitus (ringing, hissing or  

                                                 
14 For the table the following sources have been used extensively, Joachim, I (2004) ‘Sexualisierte 
Kriegsgewalt und ihre Folgen’ in Medica Mondiale eV (Hrsg), Sexualisierte Kriegsgewalt und ihre 
Folgen, Frankfurt am Main: Mabuse Verlag, Médecins Sans Frontières (n 12), Morbois (n 6), and 
Gribbin (n 7) pp 356-362. Also http://www.girlhealth.org/our_bodies/rape3/facts.html (last visited 17 
February 2005), WHO (n 5) and http://www.medformation.com/ac/crswa.nsf/wha/wha_rape_crs.htm 
(last visited 17 February 2005), http://www.aworc.org/bpfa/pub/sec_d/vaw00002.html (last visited 17 
February  2005) and http://www.rapeis.org/activism/humanrights/ptsdrapeinwar.html (last visited 10 
March 2005). 
15 Palmer, CM, McNulty, AM, D’Este, C and Donovan, B (2004) ‘Genital Injuries in Women 
Reporting Sexual Assault’ in Sexual Health, vol 1, p 57. 

http://www.girlhealth.org/our_bodies/rape3/facts.html
http://www.medformation.com/ac/crswa.nsf/wha/wha_rape_crs.htm
http://www.aworc.org/bpfa/pub/sec_d/vaw00002.html
http://www.rapeis.org/activism/humanrights/ptsdrapeinwar.html
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       chronic consequences: infectious  
       processes such as Adnexitis (inflammation  
       of the Fallopian tube),  
       Kolpitis (inflammation of the 
       vagina), Cervitis (inflammation of  
       the cervix), Vulvovaginitis (inflammation 
       of the vagina and of the external genital  
       area), urinary tract infections and other  
       STDs (see potential illnesses). 
6. Hormonal disturbances: problem  
       with periods as they can become either  
       very strong or very long and bleeding  
       may happen outside the periods 
       or Hypermenorrhoe (periods which are  
        too strong). 
7. Ovarian cysts. 
8. Primary or secondary Amenorrhoe (no  
       periods), Dysmenorrhoe (very  
       painful periods). 
9. Reproduction disturbances:  
       infertility, higher risks of miscarriage,  
       weakness of the uterus, higher risk of  
       pregnancy related pathologies such as 
       weakness of the cervix, premature  
       contractions, high risk of haemorrhage  
       from a misplaced placenta representing a  
       danger for the mother and the child, genera   
       risk of bleeding and difficult labour. 
10. Changes in cells around the cervix  
       (generally benign), also possibility of  
       pre-cancer stages of the cervix, of the  
       inner-genital areas and breast cancer. 

  

       booming sensation in one or both ears).16  
10. Shaking. 
11. Dermatological disturbances such  
       as psoriasis (skin disease characterised by 
       the formation of reddish spots  
       and patches covered with silvery scales),17  
       neurodermitis or eczema. 
12. Vegetative state of exhaustion, victim 
       may therefore be prone to infection  
       and illnesses 
13. Sensory disturbances: sensory loss 
       or deprivation (eg pain or cold/warm). 
14. Low or reduced pain threshold:  
       headaches, back pains, psychogenic  
       (mental rather than organic origin)18  
       pain, persistent and continuous tenseness 
       of the muscles or joint soreness.  
15. Sexual dysfunction. 

 

E - Potential pregnancy 
related problems: 

1. For women who were pregnant during the  
       attack: high risk of unsafe pregnancies, 
       of miscarriage or problems  
       with complications during delivery or  
       even premature labour. 
2. Possible pregnancy generally because of  
       the forced sexual intercourse (in a  
       regularly menstruating female but can be  
       teenagers): problems of unsafe  
       abortions (especially if illegal 
       or unavailable) or of unsafe pregnancy 
       and delivery, premature labour 
       or miscarriage. 
3. Low-birthright babies with reduced  
       chances of survival and maternal mortality  
       from excessive bleeding of infection  
       and lack of antenatal care. 
4. Children born from rape may be  
neglected, ostracized or abandoned.  

F - Potential illnesses or 
problems resulting from 

untreated wounds: 
1. Arthritis. 
2. Hypertension and heart disease. 
3. Damage to the hearing or injury to  
       the middle ear (otitis). 
4.  Bladder disturbances, urine incontinence. 
5. Sexually Transmitted Diseases (STD):  
       eg herpes, gonorrhoea, syphilis  
       and Sexually Transmitted Infections (STI)  
6. Hepatitis B. 
7. Pre-cancerous cells in cervix (see  
       gynaecological consequences). 
8. HIV/AIDS infections. 
9. Haemorrhoids (after untreated  
       genital injuries). 
10. Infections, inflammations. 
11. Problems with future pregnancies  
       (see pregnancy related problems). 
12. Partial or permanent disability. 

                                                 
16 Definition from Collins English Dictionary (1998) Millennium Edition (4th Ed). 
17 ibid. 
18 ibid. 
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Infanticide may occur. 
 

 

All the consequences are only relevant if the victim survived the attack, and it is a fact 

that many do not survive19 as a result of their injuries.20 Conversely, as mentioned 

above, not all victims of sexual violence may suffer from injuries or of these injuries. 

Nevertheless, the fact that a victim of sexual violence does not have serious genital 

injuries may not mean that she did not suffer an assault. Indeed, the voluntary or 

involuntary intake of drugs or alcohol before an assault may leave the victim 

unconscious, without the capacity to resist and therefore, she may not be physically 

hurt.21 Another possibility for this is the threat of further violence that may lead a 

victim not to oppose or resist her assailant and therefore not suffer from the physical 

injuries usually associated with sexual assault.22 Other studies have shown that women 

who did not resist physically or verbally their attacker, consciously or unconsciously, 

frequently suffered fewer physical injuries than the women who actually had.23  

Studies show that about 60 per cent of victims sustain physical injury.24 Some 

care needs to be taken when dealing with these numbers. For example, the victims 

taking part in these studies generally come forward on a voluntary basis. They are 

therefore the ones who may have felt safe enough to come forward, conscious and 

accepting of their injuries and trauma and who may have already sought help after 

their assault. It is generally accepted that they do not represent the majority of cases. 

Nevertheless, as the above table shows, physical injuries may range from bruises, cuts 

and gynaecological disturbances to far more life-threatening or life-changing problems 

such as STDs, infertility or cancer. Sexual attacks leave indelible scars and may cause 

                                                 
19 See Morbois (n 6) p 91. They explain that after a study in (peaceful) Canada, it was discovered that 
about 3 per cent of the rapes were followed by murder. In wartime one can only imagine that this is 
even more of a reality. 
20 See for more details on this issue eg WHO (n 5) and Joachim, I (2004) ‘Sexualisierte Kriegsgewalt 
und ihre Folgen’ in Medica Mondiale eV (Hrsg), Sexualisierte Kriegsgewalt und ihre Folgen, Frankfurt 
am Main: Mabuse Verlag. 
21 Hilden, M, Schei, B and Sidenius, K (2005) ‘Genitoanal Injury in Adult Female Victims of Sexual 
Assault’ in Forensic Science International, vol 154, p 204. 
22 See eg Palmer (n 15) pp 56-58 and Hilden (n 21) p 204. 
23 Hilden (n 21) p 204. 
24 Sugar, NF, Fine, DN and Eckert, LO (2004) ‘Physical Injury after Sexual Assault: Findings of a 
Large Case Series’ in American Journal of Obstetrics and Gynecology, vol 190, p 74. The numbers 
vary between the different studies, eg because of the way the different studies were conducted, there 
are many different variables in those studies. See eg Slaughter, L, Brown, CRV, Crowley, S and Peck, 
R (1997) ‘Patterns of Genital Injury in Female Sexual Assault Victims’ in American Journal of 
Obstetrics and Gynecology, vol 176, no 3, pp 609-616 and Hilden (n 21) p 201. 



 

 118 

many new problems for the victim. Relying on the previous table the following section 

turns to analyse some of the main traits of the potential injuries that victims of sexual 

violence may suffer from. 

Category A: Direct Physical Effects - These are the effects that a victim may 

experience straight after her ordeal as a direct result of it and would mostly be caused 

by the shock. They may well be subject to nausea, dizziness or momentary loss of 

consciousness, as the body needs to react to a distressing and unusual situation. These 

effects may occur repeatedly in the short term although they may with some victims 

last for a longer period or even develop. They depend on the reaction of the victim to 

the traumatic experience, but also on how much of a state of shock the victim finds 

herself to be in and how her body reacts to the attack.  

The symptoms are generally treatable with the standard medication prescribed 

for this type of ailment but the support of close people, such as the family and close 

community, and health professionals may also be necessary. These injuries are then 

likely to disappear as the victim slowly manages to regain confidence and realises that 

she is still alive.25 These types of physical effect are not exclusive to the victims of 

sexual violence but may also occur in any person who has survived a traumatic 

experience.  

Category B: Non-Genital Injuries - These are the bodily injuries, which by and 

large may be curable through conventional medicine and last only for a limited 

duration. They are epitomized first by superficial wounds such as cuts, bruises, and 

abrasions and slightly more serious injuries such as incised wounds typically sustained 

by a victim.26 These injuries will take the least time to heal and the victim may be able 

to deal with them on her own or with the help of her close family members. The second 

type of injury in this category includes, for example, fractured bones, which may take 

longer to heal but are in fact mechanical and therefore normally fully curable. The last 

type of injuries is characterized by damage done to certain organs during the attack, 

such as the bladder, or the diseases or the pain provoked as a result. These injuries are 

physical injuries but they are less easily identifiable by non-professionals or ill-

equipped health centres and therefore more difficult to treat during conflicts when the 

                                                 
25 See eg Brison’s account of the first few months after her attack in Brison, S (2003) Après le Viol, 
Nimes: Editions Jaqueline Chambon, pp 18-40. cf Nuttall’s account of her experience in Nuttall, M 
(1997) It Could Have Been You, London: Virago. 
26 For a list of these different injuries and an explanation of what they mean see ie Gribbin (n 7) p 359. 
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health system has been shattered and only basics may be provided.27 These injuries 

may potentially cause a lot of pain to the victim and their symptoms may take a long 

period of time to settle or improve.  

There may also be more serious injuries resulting from very violent assaults. 

For example, mutilations may have been caused or inflicted or objects may have been 

used in order to do as much harm as possible. Furthermore gang rapes generally may 

cause a lot of physical damage to the victim. In such cases, on top of the classic and 

specialised healthcare that may be required, reconstructive surgery may also be 

needed.28 This however, is very rarely available in a country that is poor and going 

through a conflict and therefore victims affected by such severe injuries have little 

chance of surviving.  

Category C: Gynaecological and Genital or Anogenital Injuries - This 

category shows the different types of possible gynaecological injury, but as Slaughter 

et al make clear, the most common injury for rape victims is caused by penile 

penetration of the vagina and thus the body part the most regularly affected is the 

posterior fourchette.29 The different elements making up this category in the table 

show that these injuries can range from benign to more malign injuries. The majority 

of victims will only suffer from benign injuries, which will generally heal within a few 

days. Studies show for instance that ‘patients examined within 24 hours had a 

significantly higher rate of genital injury’.30 The more minor injuries may be 

characterised by some damage to the genitals or vaginal loss provoked by the attack, 

which will heal with time and minimal care. They have been qualified by Slaughter et 

al as tears, ecchymoses, abrasions, redness, and swelling. In Slaughter’s study about 

76 per cent of the victims interviewed had suffered from more than one of these injuries 

after their assault.31  

                                                 
27 World Health Organisation and The Global Coalition on Women and Aids (2004) ‘Violence against 
Women and HIV/AIDS: Critical Intersection - Sexual Violence in Conflict Settings and the Risk of 
HIV’ in Information Bulletin Series, no 2. 
28 Shanks, L and Schull, MJ (2000) ‘Rape in War: The Humanitarian Response’ in The Canadian 
Medical Association Journal, vol 163, no 9, p 1153. 
29 Slaughter, L, Brown, CRV, Crowley, S and Peck, R (1997) ‘Patterns of Genital Injury in Female 
Sexual Assault Victims’ in American Journal of Obstetrics and Gynecology, vol 176, no 3, pp 611-
612. For similar conclusions, cf Hilden (n 21) p 201. 
30 Sugar, NF, Fine, DN and Eckert, LO (2004) ‘Physical Injury after Sexual Assault: Findings of a 
Large Case Series’ in American Journal of Obstetrics and Gynecology, vol 190, p 74. 
31 Slaughter, L, Brown, CRV, Crowley, S and Peck, R (1997) ‘Patterns of Genital Injury in Female 
Sexual Assault Victims’ in American Journal of Obstetrics and Gynecology, vol 176, no 3, pp 610. 
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Nevertheless, as stated earlier, if a victim is seriously injured from a 

gynaecological point of view during an armed conflict, it may be difficult for her to 

find appropriate medical help. Indeed the infrastructures may be failing, added to the 

fact that this type of injury may be considered as taboo and women may be too 

frightened to seek medical help for this sort of injuries.32 Therefore if a victim sustains 

injuries following forced anal intercourse for instance, the stigma surrounding this type 

of injury makes it difficult if not impossible to be properly treated.33  

In addition, young women (under 19 years of age), who may not have had any 

previous sexual intercourse, and post-menopausal victims, are more inclined to sustain 

serious genitoanal trauma through an assault.34 Templeton explains that the 

phenomenon of higher genital trauma in elderly sexual violence victims may be 

‘attributed to physical changes of the genital tissues increasing their susceptibility to 

injury’.35 This means that elderly women may be more susceptible to injury than any 

other women if sexually abused because of, among other things, the physical changes 

sustained by women after menopause. 

There are different STDs and their seriousness varies from woman to woman, 

as well as from disease to disease. Gribbin explains that statistics conflict concerning 

the number of victims of sexual violence being infected by STDs (4 to 56 per cent of 

victims) but that ‘patients who have been raped are a population at risk of having 

STDS’.36 The less serious STDs, such as syphilis for example, are definitely treatable 

and curable, generally with antibiotics or small operations, but some more severe or 

untreated forms of STDs may provoke more after-effects, which can lead to chronic 

inflammations or even to infertility.37  

                                                 
32 See Banerjee, N., ‘Rape (and the Silence About it) Haunts Baghdad’ in New York Times, 16 
July 2003, who writes:  

Dr Younis said she had seen more rape cases in the months after the war than before. Yet 
even when the women come to the hospital with injuries that are consistent with rape, 
they often insist something else happened. A 60-year-old woman asserted that she had 
been hit by a car. The mother of a 6-year-old girl begged the doctor to write a report 
saying that her daughter's hymen had been ruptured because she fell on a sharp object, a 
common lie families tell in the case of rape, Dr Younis said.  

33 Gribbin (n 7) p 360. 
34 Hilden (n 21) p 202. cf Sugar (n 30) p 74. 
35 Templeton, DJ (2005) ‘Sexual Assault of Postmenopausal Woman’ in Journal of Clinical Forensic 
Medicine, vol 12, p 99.  
36 Gribbin (n 7) p 360. 
37 For more detail on follows ups and various treatments of STIs and STDs, cf ibid pp 356-362.  
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There is also a high probability that sexual violence may provoke more or less 

serious hormonal disturbances. As shown in the table, hormonal disturbances 

generally relate to problems with the woman’s cycle. If a woman’s periods disappear 

or by contrast last longer than normal, these may all be signs that the woman’s body 

is under strain. It can also therefore be considered as a somatic consequence. Many 

women in conflict situations may have troubles with their periods and may not be able 

to say for sure why or when their period troubles have started.38 

A more serious consequence may occur when sexual violence triggers 

reproductive disturbances, which may range from infertility to other conditions. It may 

prevent a pregnancy or put the mother and child in danger, during a pregnancy or 

during labour. This may be the result of injuries sustained to the genitals, a condition 

caused by an STD, or an injury provoked by the attack.  

Category D: Psychosomatic Reactions - These are injuries which in appearance 

are not generally directly related to the attack, meaning that victims and health 

specialists may frequently misinterpret the symptoms. Stein et al describe them as 

‘unexplained physical symptoms’.39 They are quite common and normally not 

extremely serious ailments, but they will be persistent and will make the victims’ life 

difficult. Stein et al advise the medical profession to pay attention if a patient 

complains of several typical somatic symptoms or frequently visits a healthcare 

specialist; sexual violence should be taken into account as a potential trigger for these 

symptoms. Many studies have now established a direct link between sexual assault, 

somatic symptoms and health anxiety.40  

Psychosomatic injuries may range from sleep disturbances to gastrointestinal 

symptoms and from dermatological disturbances to typical stress reactions such as 

high blood pressure.41 A common complaint among sexual violence victims, which 

constitutes a typical psychosomatic reaction, is chronic and seemingly incurable back 

                                                 
38 Joachim, I (2004) ‘Sexualisierte Kriegsgewalt und ihre Folgen’ in Medica Mondiale eV (Hrsg), 
Sexualisierte Kriegsgewalt und ihre Folgen, Frankfurt am Main: Mabuse Verlag, p 65. 
39 Stein, MB, Lang, AJ, Laffaye, C, Satz, LE, Lenox, RJ and Dresselhaus, TR (2004) ‘Relationship of 
Sexual Assault History to Somatic Symptoms and Health Anxiety in Women’ in General Hospital 
Psychiatry, vol 26, p 178. 
40 ibid p 181. 
41 Métraux, J-C (1999) ‘Au Temps du Silence, la Nosographie Reste Muette. Les Syndromes Post-
Traumatiques en Question’ in Maqueda, F (ed) Traumatismes de Guerre: Actualités Cliniques et 
Humanitaires, Revigny-sur-Ornain: Editions Hommes et Perspectives, p 44. 
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pain or headaches. The key to psychosomatic reaction may seem to depend a lot on 

the victim herself and her role in accepting and dealing with her attack.42  

Category E: Pregnancy Related Problems - These are the potential problems 

encountered by women having suffered forced sexual intercourse during an armed 

conflict and which have affected in some way the reproductive capacities of the 

woman. On the one hand, they may be problems caused if the victim was pregnant 

during the attack(s), which may result in consequences for the mother and the foetus. 

On the other hand, there may be difficulties encountered when a victim becomes 

pregnant because of the attack(s). As seen earlier in the thesis, impregnation has even 

been a strategy in some conflicts, designed to further demoralise the enemy or as a 

technique of ethnic cleansing.43 But the strategy is far from being a new occurrence as 

cases of forced impregnation have been reported in many wars as seen earlier in the 

thesis.44 

The problems caused by sexual violence to either pregnant women or women 

who have become pregnant because of the sexual assault may result in problems for 

the woman both health wise and socially. She may face life-threatening conditions 

during the pregnancy but these may also affect the delivery and the child.45 These 

problems may also have various consequences for future pregnancies. Health 

specialists in the UK generally advise that all victims of rape should be automatically 

given emergency contraception.46 In France health specialists (gynaecologists or 

obstetricians) dealing with victims who are pregnant as a result of sexual violence, 

must advise the victim of the different options available to her, including abortion, and 

in the case of a rape, a pregnancy can be medically terminated even after the legal 

time.47 This may be difficult when a country is at war or when there are cultural 

sensitivities concerning contraception or abortion. Also as seen earlier the conditions 

in medical centres are frequently disastrous thus making this type of standard difficult 

                                                 
42 See eg Joachim (n 38) pp 66-68. 
43 For some further insights on what happened in the former Yugoslavia, see ie the analysis by 
Quenivet, N (2005) Sexual Offences in Armed Conflict and International Law, New York: 
Transnational Publisher, pp 159-170. 
44 See pt 1, ch 1, s 2.7. 
45 Médecins Sans Frontières (n 1) p 5. 
46 Gribbin (n 7) p 361. 
47 Guillet-May, F and Thiebaugeorges, O (2005) ‘Le Médecin Face aux Agressions Sexuelles et au 
Viol’ in EMC: Médecine, vol 2, p 20. 
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to follow. For example in the Tadić case the trial chamber conveys the case of one 

witness who had been raped and explains that  

After the rape she was bleeding terribly and went to the hospital where 
she was told by one of the doctors that she was approximately three to 
four months pregnant and that an abortion would have to be performed 
without anaesthetic because there was none […].48  

Women who have been victims of sexual violence during a conflict and are 

consequently pregnant, may have to bear a very heavy psychological burden, as they 

may carry a child who becomes a living proof and a constant reminder of their 

traumatic experience. The pregnancy and the child may reveal to the family and the 

community the victim’s rape or at least create suspicion towards the woman and this 

may result in further shunning, isolation and duress.49 

Category F: Illnesses and Problems Resulting from Untreated Wounds - These 

illnesses are difficult to list as they are many and may not always easily be identified 

as a consequence of rape, although sexual violence may have played an important role 

in their development. Some health specialists have argued the necessity of a full 

screening and subsequent follow ups to be performed for all the STD and STI among 

the victims of sexual violence, because some STIs may take longer to appear or be 

traceable as their incubation times are longer.50 For instance health specialists 

recommend that all rape victims should be given a hepatitis B vaccination as the 

incubation time is long and there may be ways to prevent the disease from developing 

if discovered early enough.51 Again, such procedures are not realistic when a woman 

is raped in a war context as the health infrastructures necessary to provide such 

assistance may simply not be available. There is also the problem that some victims 

may not even be aware of the existence of such illnesses and therefore may not 

undertake the necessary precautions to avoid infecting others, neither may they be 

appropriately tested and treated. 

The specific problem of HIV/AIDS contamination by the victims of sexual 

violence52 should perhaps be a category on its own because of its significance in terms 

                                                 
48 Prosecutor v Tadić, case no IT-94-1-T, Opinion and Judgement, 7 May 1997, para 470. 
49 See pt 1, ch 1, s 2.7 on forced impregnation.  
50 Gribbin (n 7) p 361. 
51 ibid p 361. 
52 See on this topic eg Fitzgerald, MA (2002) Throwing the Stick Forward: the Impact of War on 
Southern Sudanese Women, Nairobi: UNIFEM/UNICEF, pp 96-104.  
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of number of victims (and perpetrators) being infected and the still fatal outcome of 

this illness.53 As the WHO report in the case of the genocide in Rwanda 

In one survey, of the women who survived the genocide, 17% were found 
to be HIV positive. In another survey carried out by the Rwandan 
Association for Genocide Widows (AVEGA), 67% of women who 
survived rape had HIV.54  

The problem of the worldwide HIV epidemic may make the situation for the 

victims even more dangerous, because it is present in many countries undergoing 

conflicts nowadays. Through forced prostitution and rape, HIV/AIDS may propagate 

at a very fast pace and this means devastating health effects55 for victims, which impact 

upon their families as much as upon themselves. This is especially so because they 

may have very little means to receive basic medical support and, it goes without 

saying, long term treatment possibilities. 

This section has sought to explain what physical consequences victims of 

sexual violence in armed conflict may be faced with after their ordeal. It has been 

repeatedly stated that, in the majority of cases, physical injuries will be minimal, yet 

conflict conditions and consequently the poor health facilities available, may cause 

these physical consequences to become a substantial burden in the women’s lives. The 

depiction of the physical consequences constitutes only one facet of what women may 

have to bear when sexually abused and the next section will examine some of the 

potential psychological consequences.  

3. Psychological Consequences  

The psychological effects may be far ranging and may persist or develop in the long 

term. They may also change in nature following the initial assault. The consequences 

may differ from one victim to the other and may also differ according to the victim’s 

opportunity to gain early access to psychological and therapeutic support or not. As 

seen in the previous section one of the most serious problems may be the lack of 

opportunity to find the help and support needed after such an attack. During and after 

an armed conflict there may indeed be little or no qualified or trained social workers, 

                                                 
53 Gribbin (n 7) p 361.  
54 WHO (n 27). 
55 Hankins, C, Friedman, S, Zafar, T and Strathdee, S (2002) ‘Transmission and Prevention of HIV 
and Sexually Transmitted Infections in War Settings: Implications for Current and Future Armed 
Conflicts’ in AIDS, vol 16, no 17, p 2246. 
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counsellors, psychotherapists and psychiatrists available, who would be able to help 

victims deal with what has happened to them. Because of the conditions resulting from 

the conflict but also because of the cultural and traditional bias, many victims of sexual 

crime may not be able to find the appropriate attention in order to recover or to prevent 

other symptoms from developing.56  

A supportive family may empower a victim to start a healing process. On the 

other side, some studies have demonstrated how negative social support may become 

a contributing factor for the development of PTSD.57 With social support, especially 

from close family members such as a partner or a parent, many of the psychological 

consequences and effects that may affect victims may be toned down, decreased or 

even avoided.58 Some therapists argue that all victims of sexual crime are suffering 

from some form of trauma and will subsequently need psychological support following 

an attack of a sexual nature.59 Nevertheless victims may not wish to talk about their 

ordeal, reveal having suffered an attack of this kind and therefore may chose not to 

seek medical and especially psychological support.60 There are different reasons for 

this, such as victims finding it too difficult to discuss such an intimate occurrence. In 

addition, the fact that victims may feel that the social pressure is too important can 

prevent them from revealing what befell them for fear of subsequent re-victimisation. 

Yet many therapists and some victims themselves refute the idea that this is a possible 

way out,61 or at least say that the victim will as a result suffer many more 

psychosomatic consequences.62  

                                                 
56 See study by Staller, KM and Nelson-Gardell, D (2006) ‘”A Burden in Your Heart”: Lessons of 
Disclosure from Female Preadolescent and Adolescent Survivors of Sexual Abuse’ in Child Abuse 
and Neglect, vol 30, no 1, pp 1-18.  
57 Brewin, CR and Holmes, EA (2003) ‘Psychological Theories of Posttraumatic Stress Disorder’ in 
Clinical Psychology Review, vol 23, p 345. 
58 See ch 5 in Matokot-Mianzenza S (2003) Viol des Femmes dans les Conflits Armés et Thérapies 
Familiales: Cas du Congo Brazzaville, Paris: L’Harmattan. pp 83-122, where she describes different 
possible therapies. Among others, she describes the traditional therapy within the Kongo tribe, and the 
fundamental role the family plays in the healing process of the victim of sexual violence. 
59 Metraux (n 41) p 62. Some on the other hand reject that this is the only solution, or argue that 
psychology may encourage victims to feel victimised. See Dineen, T (2001) Manufacturing Victims: 
What the Psychology Industry is Doing to People, Montreal: A Studio 9/ Robert Davies Book. 
60 Plumbo, MA (1995) ‘Delayed Reporting of Sexual Assault: Implications for Counselling’ in 
Journal of Nurse-Midwifery, vol 40, no 5, p 424-427. 
61 Metraux (n 41) p 62. 
62 See eg Morbois (n 6) pp 42-46. Here it is explained how a group of victims of sexual violence have 
found through a ‘groupe de parole’, meaning a mediated group where victims can speak, a means to 
escape the role of the victim and thus were able to start reconstructing their identity, which they all 
agreed of having lost during and because of the attack. 
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This section will first provide a table, listing all the different possible 

psychological consequences, and subsequently analyse what those different 

consequences may mean for the victims. The table is an attempt to categorise the 

potential psychological and emotional consequences a victim of sexual crimes may be 

faced with, and has been created with the help of a large range of sources relevant to 

this topic.63 One has to keep in mind that here again the potential injuries will be 

different from one victim to the other and no victim will suffer from all the 

consequences listed below.  

One caveat that must be drawn at this point is that the condition and possible 

level of psychological injuries of the victim of sexual violence may always be tainted 

by other factors.64 These may be the personal circumstances and predispositions, 

possibly enhanced by the conflict conditions and the extent of for example the physical 

injury. Therefore the effects and problems described below may be a consequence of 

many different factors. There may also be a succession of traumas or ‘secondary 

trauma’, especially in an armed conflict context. This has also been called multi-

layered trauma as circumstances during a conflict may cause different types of trauma 

simultaneously.65 Studies have shown that if consequences were to be classified in 

intensity, the psychological ones have frequently been shown to affect the victims 

heavily and are often the ones for which there is least readily available help for the 

victims.66 Potential psychological consequences may be presented as follows: 

                                                 
63 See Lees, S (1996) Carnal Knowledge: Rape on Trial, Harmondsworth: Penguin Books, Joachim (n 
2), Morbois (n 6) and Symes, L (2000) ‘Arriving at Readiness to Recover Emotionally After Sexual 
Assault’ in Archives of Psychiatric Nursing, vol 14, no 1. See also Liebling (n 11) pp 553-560, 
Krakow, B, Schrader, R, Tandberg, D, Hollifield, M, Koss, MP, Lillian Yau, C and Cheng, DT (2002) 
‘Nightmare Frequency in Sexual Assault Survivors with PTSD’ in Journal of Anxiety Disorders, vol 
16, pp 175-190. See also Matokot-Mianzenza (n 58), Davis, TM and Wood, PS (1999) ‘Substance 
Abuse and Sexual Trauma in a Female Veteran Population’ in Journal of Substance Abuse Treatment, 
vol 16, no 2, pp 123-127, Oruc, L and Bell, P (1995) ‘Multiple Rape Trauma Followed by Delusional 
Parasitosis: A Case Report from the Bosnian War’ in Schizophrenia Research, vol 16, pp 173-174. 
Finally see Cormon, V (2004) Viol et Renaissance: Comment Faire d’un Traumatisme une Oeuvre 
Humaine?, Paris: l’Archipel, Brison, S (2003) Après le Viol, Nimes: Editions Jaqueline Chambon, 
Conoscenti, LM and McNally, RJ (2005) ‘Health Complaints in Acknowledged and Unacknowledged 
Rape Victims’ in Journal of Anxiety Disorders, vol 20, no 3, pp 372-379 and Brewin (n 57 ) pp 372-
379. cf http://www.medformation.com/ac/crswa.nsf/wha/wha_rape_crs.htm (last visited 17 February 
2005), http://www.aworc.org/bpfa/pub/sec_d/vaw00002.html (last visited 17 February 2005), 
http://www.girlhealth.org/our_bodies/rape3/facts.html (last visited 17 February 2005). 
64 Möhlen, H (2005) Ein psychosoziales Interventionsprogramm für traumatisierte Flüchtlingskinder, 
Gießen: Psychosozial-Verlag, p 19. She talks more generally about refugee children and the multi- 
layered traumas they suffer from because of the conflict they have fled. 
65 ibid p 19. 
66 Quenivet (n 43) p 39. 

http://www.medformation.com/ac/crswa.nsf/wha/wha_rape_crs.htm
http://www.aworc.org/bpfa/pub/sec_d/vaw00002.html
http://www.girlhealth.org/our_bodies/rape3/facts.html
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Table 2: Psychological Consequences 

A – Potential psychological effects: 

1. Severe anxiety. 
2. Difficulty concentrating, sleeping. 
3. Dreams about what happened, 

nightmares. 
4. Emotional numbness, irritability. 
5. Flashbacks. 
6. Extreme fear, phobia. 
7. Depression. 
8. Partial amnesia (can not remember part 

of their life or the attack).  
 

B – Potential emotional problems:  

1. Humiliation, shame, embarrassment. 
2. Guilt, self-blame. 
3. Anger. 
4. Helplessness. 
5. Unable to trust. 
6. Feeling of disgust. 
7. Lack of initiative, loss of interest. 
8. No appetite (anorexia and/or bulimia). 
9. Change in the image of the self/ 

towards the exterior world. 
10. A sense of personal loss. 
11. Damage to one’s sexual identity. 
12. Damage to one’s self-esteem. 

 

C – Potential psychological illnesses:  

1. Post Traumatic Stress Disorder (PTSD) 
and Rape Trauma Syndrome.  

2. Injurious sexual and/or health 
behaviours (eg unsafe sex or substance 
abuse). 

3.  Afraid of men, afraid of sexual 
intercourse, of relationships, wanting to 
hide by not looking nice. 

4. Self-mutilating behaviour. 
5. Feeling suicidal, wanting to die, and 

wishing the attacker had killed them.  
6. Afraid of being alone, feeling the 

presence of attacker constantly around, 
smells, needing to wash, to destroy 
mirrors and clothes. 

7. Wish to simply block out the event 
although it constantly comes back 
through flashbacks or nightmares.  

8. Psychoses. 
9. Somatization. 
10.  Dissociation. 
11. Agoraphobia/Claustrophobia. 

 

D – Potential indirect psychological 
problems:  

1. Weight of having to decide to keep a 
baby or not if resulting from the sexual 
violence. 

2. Issues raised by the destruction of the 
hymen (important issue in some 
cultures).  

3. Fear of life-threatening illnesses 
resulting from injuries caused by the 
sexual violence. 

4. Fear and feeling of disgust about sexual 
practise with partner. 

5. Fear of not being able to procreate 
anymore. 

6. Fear of being pregnant without ground. 
7. Fear of having caught STIs or having 

been infected by the HIV virus. 
8. Problem of inability to defend herself in 

case of more violence (also domestic). 
9. Fear of re-victimisation. 
10. Fear of the medical world. 

 

The following is an analysis of the four categories of the table, with an eye to a better 

understanding of how and why these consequences may potentially affect the victims 

of sexual violence. 

Category A: The Psychological Effects - They may last for days, months or 

years depending on the way the victim manages her trauma and whether she manages 

to find appropriate support after her ordeal. Nevertheless, the psychological effects are 

far from homogenous between victims. A number of commentators seem to agree that 
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for the difficulties facing victims after such an ordeal, to improve in a timely manner 

it is important for them to accept or even simply to understand that a crime has been 

committed against her.67 The recognition, by the people around the woman that a crime 

has been committed against her is also an important premise for the victim to start the 

re-building process and therefore allow herself a life and future.68  

Victims may also be faced with a problem called the ‘avoidance factor’. A 

number of specialists argue that a victim may need to confront her trauma and that by 

refusing to talk, by becoming numb or easily irritated the victim may simply make 

matters worse. Brewin et al write that ‘there is now extensive evidence that attempts 

to suppress unwanted thoughts are usually doomed to failure and that afterwards, the 

thoughts return even more strongly’.69 In addition Brewin et al note that frequent 

flashbacks are one of the most common features that victims of trauma may be faced 

with after their ordeal and that this consequence is very strongly related with the 

potential development of PTSD.70  

An additional psychological effect is nightmares. Krakow et al have found that 

they are also a rather common occurrence among victims of sexual violence who may 

suffer, as a consequence, from symptoms of PTSD.71 Although chronic nightmares are 

a treatable condition, they are often not diagnosed or misdiagnosed yet their 

recognition could help define an appropriate treatment for a victim of sexual violence 

suffering from PTSD.72 Partial amnesia is also a psychological effect that victims of 

sexual violence may be faced with, especially victims suffering from PTSD. It may 

affect the victim for a short or longer period of time. It may relate to elements of the 

attack as well as to the previous life of the victim.73 A further significant effect of 

sexual violence, as some studies have described, is that about 50 per cent of victims 

                                                 
67 See Morbois (n 6) pp 37-54. 
68 Krüsmann, M and Müller-Cyran, A (2005) Trauma und frühe Interventionen: Moeglichkeiten und 
Grenzen von Krisenintervention und Notfallpsychologie, Stuttgart: Pfeiffer bei Klett-Cotta, p 204. 
69 Brewin (n 57) p 344. 
70 ibid p 341. 
71 Krakow, B, Schrader, R, Tandberg, D, Hollifield, M, Koss, MP, Lillian Yau, C and Cheng, DT 
(2002) ‘Nightmare Frequency in Sexual Assault Survivors with PTSD’ in Journal of Anxiety 
Disorders, vol 16, p 176. 
72 ibid p 184. 
73 Brewin (n 57) p 340 
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suffer from some form of depression. What is more, other psychological effects, such 

as trauma related guilt seem to be heavily related to depression.74  

Liebling et al report about the long-term effects of psychological trauma for 

gender-based violence victims in Uganda. Doing their research they discovered among 

the victims they worked with most of the consequences listed in this section of the 

table, although the conflict had been over for thirteen years. They have tried to 

understand the extent of the effects of each of the consequences.75 Liebling et al also 

explain that the victims did get some practical assistance but that thirteen years later 

many of the victims still suffer from many of the psychological effects caused by 

traumatic experiences during the conflict.76 This study expresses the fact that despite 

some exceptions, victims of sexual crimes may feel that the need to talk and find 

assistance is crucial in order to reach some closure and thus put an end to the suffering 

they have had to deal with over the years. As Plumbo explains in her article ‘resolution 

and acceptance do not necessarily come with the passage of time for the victim of rape. 

Rather, bitterness, resentment and depression are common sequelae’.77  

Category B: The Emotional Problems - The problem of feelings of guilt and 

shame is very common among victims of sexual violence. Therefore victims frequently 

do not report their attack as they may feel that in some ways they could be 

responsible.78 But many victims experience, some almost obsessively, the feelings of 

humiliation, shame, embarrassment, guilt, self-blame and anger, because of the shock 

and disbelief towards what happened to them. The feeling of disgust is especially 

                                                 
74 For more information on the two latter issues, see Nishith, P, Nixon, RDV and Resick, PA (2005) 
‘Resolution of Trauma-Related Guilt Following Treatment of PTSD in Female Rape Victims: A 
Result of Cognitive Processing Therapy Targeting Comorbid Depression?’ in Journal of Affective 
Disorders, vol 86, p 260. 
75 Liebling (n 11) pp 554-556. They explain further that:  

Many women (95.5 percent) still experienced recurrent intrusive thoughts 13 years after 
the end of the war. […] Some (65.4 percent) also experienced flashbacks, memories or 
images of a frightening nature […]. Many women (88.7 percent) suffered from recurrent 
nightmares […]. Almost all the women interviewed said they had difficulty concentrating 
(98.3 percent) a common effect of severe trauma. Women described their thoughts as 
wandering, forgetting things and feeling as if their thoughts went blank. […] Many of the 
women experienced irritability (84.4 percent) and outbursts of anger (67.7 percent) 
reactions that are common among trauma survivors and indicative of unexpressed 
feelings about their experiences. […] Several women (38 percent) also reported feelings 
of detachment or estrangement from others. 

76 ibid p 554. 
77 Plumbo (n 60) p 425. 
78 For more details see for instance Ensink, BJ, Van Berlo, W and Winkel, FW (2000) ‘ Secrecy and 
Persistent Problems in Sexual Assault Victims’ in International Criminal Justice Review, vol 10, p 81 



 

 130 

common towards the victim’s own body. Some women feel the need to wash 

relentlessly as a consequence.79 The diagnosis for this sort of behaviour is described 

as compulsive paranoia, which may become dangerous for their psychological 

balance, which may have been affected anyway.80 

Cormon differentiates the feeling of guilt with the feeling of shame that some 

victims experience, as she assesses the latter as being the realisation that the victim has 

not reacted or done what she thought she should have done during the attack(s), or the 

event that led to the attack(s). She therefore may feel ashamed, believing that she could 

have done something to stop or avoid the attack.81 The victim may have to admit that 

a violent attack upon her identity as a person in general and as a woman in particular 

has taken place, and accept that she is not responsible.82 One of the first steps for a 

victim to come to terms with her experience is to acknowledge the extent of the 

emotional distress caused by the traumatic event.83  

The problem of the lack of initiative or interest but also the change in the image 

that the victim projects of herself and towards others may be quite a common 

occurrence among victims of trauma. Liebling et al find in their study about gender-

based violence victims that ‘several women (38 percent) also reported feelings of 

detachment or estrangement from others’.84  

Category C: Psychological Illnesses - The psychological problems for the 

victims of sexual violence in armed conflict may be numerous but are not homogenous. 

One of the main problems that they may face is PTSD.85 Although numbers vary, some 

studies have shown that about 70 per cent of victims of rape will suffer some form of 

PTSD.86 Davis et al explain that ‘sexual assault has been found to be connected to the 

                                                 
79 Oruc, L and Bell, P (1995) ‘Multiple Rape Trauma Followed by Delusional Parasitosis: A Case 
Report from the Bosnian War’ in Schizophrenia Research, vol 16, p 173. 
80 Matokot-Mianzenza, S (2003) Viol des Femmes dans les Conflits Armés et Thérapies Familiales: 
Cas du Congo Brazzaville, Paris: L’Harmattan.p 79. 
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highest rate of posttraumatic stress disorder’.87 PTSD may happen after any intense 

traumatic event, (war and natural disasters as well as everyday accidents may provoke 

such a reaction) but the difference for sexual violence victims is that the victims may 

also suffer from a number of other traumas. In addition they may be unable to find the 

appropriate support after the traumatic event, from a medical and psychological 

perspective as well as from the people around them. The close people around the 

victim frequently do not know how to react or how to help and may be unable to 

understand what happened to the victim and as a result frequently reject them.88  

Some victims may have injurious sexual and health behaviours which point 

towards diverse problems, which may nevertheless be related. These may encompass 

smoking excessively or engage in unprotected sexual intercourse with multiple 

partners but also prostitution and alcohol/drug abuse. Davis et al report the results of 

different studies showing the relation between substance abuse and sexual violence.89 

Stewart whose study was published in 1996 explains that ‘trauma severity may be 

positively associated with the degree of alcohol abuse such that individuals with PTSD 

may be at high risk to develop alcohol-related problems’.90 

There is an added problem of suicidal behaviours among some of the victims 

of sexual violence.91 A number of studies show that a majority of the victims of rape 

experience suicidal thoughts after their ordeal92 or suffer such heavy trauma syndrome 

that they pose a threat to themselves. For example this may be the case if they develop 

obsessive behaviours due to their trauma and thus do not take the necessary 

precautions to be safe. For example, Oruc et al describe the case of one of their patients 

who, after having been raped repeatedly during the siege in Sarajevo, developed a 

serious psychiatric disorder. As a consequence, she did not pay attention to her 

personal safety anymore, developing suicidal attitudes. They argue that: 

                                                 
87 Davis, TM and Wood, PS (1999) ‘Substance Abuse and Sexual Trauma in a Female Veteran 
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Isolated and miserable she experienced increasing anxiety. She felt 
constantly dirty and washed obsessively. Her daily activities centred 
around how to provide enough water, exposing herself to considerable 
danger in doing so, having to travel several kilometres each time. This 
occurred during a period of heavy shelling.93 

The problems of agoraphobia and claustrophobia may be quite common among 

traumatised persons, and victims of sexual violence may be especially affected (at least 

for some time) because after their assaults they may easily feel exposed or insecure 

and still at the mercy of their assailant especially if he/they have not been caught. As 

a consequence victims of sexual violence generally, especially in the first months after 

their assault may panic easily, therefore may tend to isolate themselves, by either 

hiding or definitely restricting their movements. Some victims may simply refuse to 

go out unaccompanied.94 

Category D: Indirect Psychological Problems - The problems linked with the 

future sexual practises of the victim are varied and overlap with several of the other 

categories of this table. The fear and disgust that a victim may feel towards her partner 

may be part of a phenomenon that is also known under the name ‘vaginismus’ and 

concerns the victim’s inability to have sexual intercourse after her attack. Indeed some 

victims may sustain a temporary or longer lasting psychological block against having 

sexual intercourse, which ‘manifests itself by sudden spasms of the muscles of the 

inner wall of the vagina and intense emotional reactions which stops any penetration 

although the victims would like to take part’.95 The problems of fertility and infertility 

may also be related to psychological trauma, and some victims may have to deal with 

for example ‘pseudo-infertility’, which practically renders the victim infertile although 

the victim has no apparent problem. Her body may have placed itself in a state of 

hormonal dysfunction due to the sexual assault.96 

The problems concerning sexuality troubles in sexual violence victims may be 

quite unknown or even forgotten, as victims may rarely want to disclose or talk about 

how they are affected by it and what it has meant for their life after their assault(s). 

This may result in the woman having to hide her suffering97 as for example in the case 

                                                 
93 Oruc (n 79) p 173. 
94 Matokot-Mianzenza (n 80) p 79. 
95 My own translation from the French, ibid p 78. 
96 ibid, p 78. 
97 ibid, p 78. 
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of loss of virginity, which in certain cultures is still considered a crime and may 

therefore provoke additional distress to the victim. The consequences resulting from 

pregnancies due to sexual violence may be direct and indirect, as the repercussions on 

the victim’s life and livelihood may be irremediable. As mentioned earlier some 

victims may feel that they are in some ways responsible for what has happened to 

them.98 

The potential psychological consequences vary greatly from one victim to 

another and may affect each with more or less intensity. Many other criteria come into 

play, which may influence the development of such consequences but some victims 

experience few of the above described psychological consequences. This examination 

has simply demonstrated the potential range of such consequences. The following 

section turns to examine some of the other consequences potentially affecting 

survivors of sexual violence by focussing on the social and economic consequences of 

this type of crime after armed conflicts.  

4. Social and Economic Consequences  

Sexual violence may carry a whole other range of consequences for the victims 

depending on the situation they find themselves in during the conflict. These 

consequences may again vary very much from one survivor to the other, but also from 

one culture to the other and thus, for example, the attention and treatment given to the 

persons affected by this type of crime in the aftermath of conflict may differ greatly. 

For example in Sierra Leone where sexual violence was widespread during the 

conflict, Human Rights Watch report that:  

Survivors interviewed have expressed fear of rejection by their families 
and communities, but in practice it seems that their fears are unfounded. 
Most survivors are accepted back into their communities, with their 
families simply overjoyed to find that they are still alive.99  

                                                 
98 Paulson, DS (2003) ‘War and Refugee Suffering’ in Krippner, S and McIntyre, TM (eds) The 
Psychological Impact of War Trauma on Civilians: an International Perspective, Wesport: Praeger, p 
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99 Human Rights Watch (2003) “We’ll Kill You If You Cry”: Sexual Violence in the Sierra Leone 
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Nevertheless, the range of social and economic consequences of sexual violence for 

the survivors of such violence may be numerous and devastating.100 The first type of 

consequences that will be examined in this section are the social ones, dealing with the 

importance of the perception of the crime in a community and then the victim and her 

relation to her close relatives and to her community after an assault of this type. The 

second aspect assessed here are potential economic consequences for the victims 

personally but also economic consequences that sexual violence may imply for a 

community and even a country.  

4.1 Social Consequences 

The possible variations in potential social consequences for the survivors of sexual 

violence are considerable despite possible similarities from one culture to another.101 

For example in some Muslim communities honour is considered as the highest virtue 

to respect, thus victims of sexual violence, whose honour is considered lost, may face 

hardship from their families and communities.102 But women in Christian or secular 

communities may encounter similar resistances.103 The perception of sexual violence 

is in a number still negative and especially rape is still frequently not considered as a 

serious crime.104 

A fairly common reaction to a victim of sexual violence is either the denial of 

the crime by close relatives, who may not be ready to listen to the details of the ordeal, 

may not believe it has actually happened or may imply that she must have instigated 

it.105 Victims of such crimes may not be considered as victim or survivor but instead 

as partially responsible for the attack, having maybe ‘even asked for it’.106 As a 

                                                 
100 Duggan, C and Abusharaf, AM (2006) ‘Reparation of Sexual Violence in Democratic Transitions: 
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consequence if her ordeal is exposed, her position within her family and community 

may be damaged.107  

One defence mechanism is for the victim to deny that anything has 

happened.108 Families and communities may want her to withhold the facts of her 

experience and thus not report it. Indeed, the reporting may have very adverse 

consequences for the victim herself, her family or even for her community, and thus 

many women simply never report their aggressions.109 Another reason for not 

reporting such violence may lie in the fear of retaliation or of re-victimisation of the 

survivors and their families.110 For the same reason many women refused to testify 

about their attacks in Rwanda, as some were afraid of being rejected by their husbands, 

re-victimised by angry neighbours or that their community would assume that they 

were infected with HIV.111 

The Family - Although survivors of sexual violence often have very supportive 

families,112 whether during armed conflicts or in peacetime, the consequences for the 

victim of sexual violence during armed conflict are more complicated as relationships, 

family lives or friendships may have been shattered by the conflict.113 It is a fact, 

nonetheless, that the family bears a great responsibility for the woman’s livelihood and 

recovery after sexual violence.114 For that reason one of the major problems survivors 

have to face, is potential rejection by the husband/partner or family. There are many 

accounts of men leaving their wives, asking for divorce or refusing any physical 

contact with them after an attack.115 Indeed some husbands or fiancés may abandon or 
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ask victims to leave because of the cultural and social stigma often attached to such 

violence.116  

There are several explanations for these attitudes. On the one side, the woman’s 

assault may mean that the husband/partner or family was not able to protect her and 

his/their feeling of guilt may be inversed into a feeling of distrust towards the victim. 

Goldstein argues for example: 

A raped woman “is devalued property, and she signals defeat for the man 
who fails in his role as protector”, in fact “rape at once pollutes and 
occupies the territory of the nation, transgresses its boundaries, defeats 
its protectors”.117  

The fact that some women are blamed for what happened to them provides some sort 

of excuse.118 On the other side, members of the family or the community may consider 

a young victim who was a virgin when attacked, to have consequently lost value and 

thus become un-marriageable. Inversely, if she was married when she was assaulted 

then she may, in some circumstances be considered as having been adulterous and 

therefore may also be rejected.119 A woman may not have much say in some societies 

about her and her children’s destiny, if she has for example lost her husband during 

the conflict. Families may have a strong deciding power over the women’s lives. In 

Kosovo for example some women and their children have been forced to integrate their 

husband’s family if he has been killed. The woman may then have been forced to marry 

someone of that family and if she refused, her children may have been taken away.120  

Another possible social consequence for victims of sexual violence is that they 

experience an increase in domestic violence after a conflict.121 Periods of conflict often 

bring changes in roles within a family, its dynamics and relations.122 Nevertheless 

when conflict ends women may be forced back into their prior position and the rights 
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they achieved may be suppressed. Also men may feel angry at what happened and feel 

the need to reaffirm leadership within their families.123  

The HIV/AIDS problem may provoke a number of social consequences as 

well124 with regard to the victim and her family. It carries a strong stigma, and the fact 

that a woman has been sexually assaulted leads some societies to believe that the 

victim must be affected. For example as a consequence of this bias it may be difficult 

for victims of sexual violence to consider re-marrying.125 In addition a number of 

victims of sexual violence may have been infected by HIV/AIDS but may not have 

been tested because of the lack of facilities in their countries; they may therefore pass 

it on to their partner and descendants.126 Therefore the existing AIDS epidemic in 

many countries is only made worse by sexual violence during conflicts. It has become 

for many countries a real public health issue as victims and perpetrators are affected 

by this and there is little or no treatment available.127 This situation affects families in 

two ways, by putting relatives in danger of being infected and also because the main 

breadwinner may be lost if they become sick. Duggan et al argue for example about 

the situation in Rwanda that:  

A study on victims of sexual violence in Rwanda indicated that 66.7 per 
cent of the women surveyed have AIDS. Thirty-four per cent of the 
households in Rwanda are headed by women who are caring for senior 
family members, distant relatives and orphaned children.128  

This is an indirect social consequence but affects a large number of people in some 

regions.  

The problem of coerced pregnancies may have many different consequences, 

as seen earlier,129 but the woman who has to face the trauma of rape and consequently 

carry a living proof of her assault, may face other problems. Her family may think that 

it is impermissible for her to have an abortion but still reject her and her child. The 
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child on the other hand will be in an extremely difficult position as he may be rejected 

by his mother and/or her family.130  

The partner or family may have difficulties in accepting a victim back after her 

ordeal if they feel that they failed to protect and reject her because of their own feelings 

of helplessness. The bias that is present against sexual violence in a number of 

countries may also be a reason for rejection of a victim. Thus HIV/AIDS and forced 

pregnancies are consequences which can reinforce potential rejection. Some families 

do take care of survivors but conflict conditions may make that very difficult. The 

community also has an important role to play in the aftermath of a conflict for survivors 

of sexual violence but they do not always fulfil this task adequately. 

The Community131 - The community bears a great responsibility for the 

survival and rehabilitation of victims of this type of violence.132 A community may 

have safeguards, institutions and services in place to assist victims of sexual violence 

but in the frequent chaos following an armed conflict these safeties may be absent or 

only partially available. Therefore it may be unsafe for a survivor to stay within her 

own community as the perpetrators may be left at large and therefore may strike 

again.133 In addition, in some cases for example security forces, who should protect 

the survivors from further victimisation, may be unwilling or unable to do anything 

either depending on their prior involvement or their priorities.134 Nevertheless the 

community may ostracise victims because of the stigma still attached to sexual 

violence in some societies.135 Medecins Sans Frontières argue even that ‘stigma might 

lead to the total rejection by both family and community’.136 Victims of sexual 

violence are sometimes stopped from working or find themselves the first ones to be 

excluded from education.137 At any rate, to help a victim of sexual violence is difficult 

and communities are often, either traditionally or technically, ill prepared for this task. 
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136 ibid p 31. 
137 International Committee of the Red Cross (Tercier Holst-Roness, F) (2006) Violence against Girls 
in Africa during Armed Conflicts and Crises, p 22. 
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In many countries reporting the crime is very difficult and even dangerous for 

the victim, because of the need by law to bring forward a witness to the attack or 

because the victims are not able to identify the attacker(s).138 Also if a woman testifies 

about her rape in front of a tribunal, she may not always be prepared adequately. For 

example in the Gacaca courts in Rwanda, women were not systematically informed 

that they could testify ‘in camera’ and therefore when they testified publicly, people 

from the whole community would know and debate the veracity of the testimony. For 

the victim this could mean public humiliation and/or severe re-traumatisation.139  

One of the greatest drives for women to testify in a tribunal about their attacks 

may be the hope for retribution and accountability for their attacker(s) but the largest 

impediment may be the community’s unsupportive attitude towards the victims. 

Actually the women who are most likely to accept to testify are the ones who have lost 

everything already, meaning either that they are widows or infected with HIV.140 

Nevertheless there have also been problems with women being too sick with HIV to 

testify in Rwanda. It took a long time for the trials to begin, especially in the ICTR, 

and whereas defendants were given medical care in the prisons, and despite the support 

structures put in place by the tribunal, some witnesses and other victims141 did not, 

raising questions about how the community valued each party of the proceedings. 

The social consequences have only been touched upon briefly here but it is 

clear that both the family and the community have a very important role to play in the 

recovery process and rehabilitation of the survivors of sexual violence. Despite that 

families and communities are often responsible for neglecting, rejecting or further 

victimising victims of sexual violence. In the next section some of the potential 

economic consequences of sexual violence against women in armed conflicts will be 

discussed. 
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4.2 Economic Consequences  

This part will analyse how sexual violence may affect a woman’s livelihood because 

of the economic situation she is left in or pushed into as a result of this type of 

victimisation. The UN report on violence against women explains that:  

Violence against women impoverishes individual women and their 
families, as well as their communities, societies and nations at many 
levels. It reduces the capacity of victims/survivors to contribute 
productively to the family, the economy and public life; drains resources 
form social services, the justice system, health-care agencies and 
employers; and lowers the overall educational attainment, mobility and 
innovative potential of the victims/survivors, their children and even the 
perpetrators of such violence.142 

The economic situation after an armed conflict is frequently difficult if not 

catastrophic for the country and its population. There are many economic factors 

contributing to the difficulties, which survivors of sexual violence may encounter. The 

traditional role of women in a number of societies may be one factor. As Meintjes et 

al argue ‘many women do not have access to resources in their own right; their fathers, 

husbands and sons control their access and women’s endowment depends on their 

relations with these men’.143 Sexual violence, as seen in the previous section, may have 

resulted in the rejection of victims by their families and communities, therefore 

potentially leaving them in dramatic situations. 

In addition if crops have been destroyed, the population was forced to flee 

and/or infrastructures have been damaged, the general economic situation may be 

precarious. For the victims of sexual violence the situation may be even more 

precarious as they have to deal with a multitude of personal consequences. They may 

have had to leave their homes and villages and thus have to stay in refugee camps. As 

refugees, they often arrive without resources and are totally dependent on others for 

their basic needs.144 Through any of these potential consequences, they may have lost 

their economic means and be left to struggle to survive.145  
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Indeed they may in addition be unable to continue their previous economic 

activity which may have been the only source of food they had for them and their 

families.146 Medecins Sans Frontières report that 

In a context where cultivation is the key source of food, and where other 
economic opportunities such as trade have been totally disrupted by the 
war, going to the fields remains for many women the only way of 
ensuring that they can feed their children.147  

Going to the fields or markets may nevertheless be at great risk or even cost to them.148 

Furthermore women who have been the victims of sexual violence may also 

have to face other problems which affect them economically. Most women inherit only 

very little if their husband has died during the conflict and thus will have to find 

alternate ways of earning money to feed themselves and their children.149 Fitzgerald 

reports about Sudan that: ‘bridewealth is given in exchange for a woman’s fertility. A 

widow is inherited by her husband’s brother or another male relative by whom she 

continues to conceive children who will bear the name of her deceased husband’.150 In 

some cultures if a woman is widowed or has to flee and is thus left without income, 

she may have to resort to prostitution or begging.151 Hankins et al report that ‘women 

in complex emergencies may use transactional or ‘survival sex’ with men who have 

food or money to avoid starvation for themselves and their children’.152 This may 

nevertheless carry further negative consequences for them in the aftermath. Indeed the 

perceived honour and virtue of a woman may play a great role in her economic 

survival. Sexual violence in any forms, whether it is rape or forced prostitution, may 

be detrimental to a woman’s future. Meintjes et al argue that 

Many African and Asian societies distribute resources to women on the 
basis of women’s purported ‘virtue’: ‘good girls’ – unmarried virgins, 
faithful wives, and celibate widows – qualify, whereas ‘bad girls’ – 
promiscuous women and women who were raped – don’t.153 
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Another economic consequence of sexual violence may be worth considering 

at this point: the cost of sexual violence. Violence against women, especially sexual 

violence during armed conflict can have heavy economic consequences for a family, 

a community and a state. Little research has yet been realised on this aspect of the 

crime, although some data has started to be collected and analysed in some countries 

or region.154 A UN study on violence against women explains that it is important to 

take this aspect into account when dealing with this type of crime because:  

Analysing the costs of violence against women is useful for 
understanding the severity of the problem as it shows its economic 
impact on businesses, the State, community groups and individuals. It 
emphasizes the pervasiveness of such violence and confirms that it is a 
public concern, not a private issue.155  

This type of analysis, even if not targeted directly at the victims, may become useful 

in order to facilitate an estimate of the financial needs of survivors of sexual violence 

in an armed conflict. It could help with the lobbying of governments and leaders to 

take this problem seriously, as it shows the problem from a more general perspective. 

It shows the damage that this type of violence does to a country, a region or a 

community in general and may thus encourage a closer look and a more appropriate 

distribution of resources in the transitional period. The UN report on violence against 

women contends that:  

Such analysis can provide important information for specific budgetary 
allocations for programmes to prevent and redress violence against 
women and demonstrates that much more should be invested in early 
intervention and prevention strategies, rather than allowing such violence 
to continue unabated.156 

The study realised by the UN in 2006 about violence against women has 

categorised the cost of this specific type of violence through various criteria.157 They 

take into account the immediate but also the more durable costs. Therefore they 

consider initially the ‘direct costs’, which are related to the other direct consequences 

such as the physical and psychological consequences for instance which may require 

direct medical attention. They explain that these costs comprise: ‘the actual 
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expenditure by individuals, governments and businesses on goods, facilities and 

services to treat and support victims/survivors and to bring perpetrators to justice’.158 

They list in particular the ‘criminal justice system’, the ‘health services’, ‘housing’, 

‘social services’ and ‘civil legal costs’ as requiring funding mostly from the state or 

public sector. They then consider the ‘indirect costs’, which encompass the loss of 

professional activity with its own consequences, such as loss of earnings. The study 

relates that this consists mostly of: ‘reduced employment and productivity, a category 

sometimes described as the cost to the private or business sector’. Lastly, addressing a 

more subjective type of cost, they consider the worth of the suffering and pain which 

the crime may have caused the victim in particular, but now in some cases also others, 

such as the trauma caused to children who had to witness the violence.159 

Although there is as yet no universally accepted method of calculating or 

estimating this type of cost, the UN conclude their study by explaining that the cost is 

in fact very high for the persons involved, communities and the state and that it 

generally still is an underestimate of what it actually is. They argue that  

Even the most comprehensive surveys to date underestimate the costs, 
given the number of factors not included. Nonetheless, they all show that 
the failure to address violence against women has serious economic 
consequences, highlighting the need for determined and sustained 
preventive action.160 

Sexual violence may provoke a number of economic consequences for victims 

but also for their families, communities and states. Depending on the post-conflict 

conditions, in particular whether access to food and resources are limited or victims 

have been stigmatised, economic consequences affect a victim’s livelihood 

immensely. In addition the calculation of the cost of sexual violence indicates that it 

is in the interest of states to take all steps necessary to avoid this type of violence. 

5. Concluding Observations 

The consequences of sexual violence against women in armed conflicts are varied in 

nature and in the effects they may have on a victim’s life in the aftermath of her attack 

and for her future. She may be affected by physical and psychological consequences, 

                                                 
158 ibid p 51. 
159 See ibid p 50. 
160 ibid p 51. 
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which will touch her directly, possibly evolving over time. The social and economic 

consequences affect the victim more in relation to others, as they may bear on women’s 

close relationships as well as their capacity to survive economically. All these 

consequences mean that the victim’s life will never be the same again, whatever 

happens.  

All in all, Part 1 of the thesis has covered some of the main characteristics of 

sexual violence against women in armed conflicts in order to allow a comprehensive 

view of the crime. It has first provided some definitions about the main crimes 

comprised within the paradigm of sexual violence. It has also presented some of the 

main avenues of redress available hitherto. It has also proposed one possible 

classification of the uses of sexual violence during conflicts. It has then examined some 

of the potential causes of the omnipresence of sexual violence during armed conflict, 

in particular the legitimization of violence against women in most societies, the 

combatant and some characteristic of conflict which may be conducive to increased 

sexual violence against women. Lastly the potential consequences, physical, 

psychological, social and economical have been examined. It is a fact that the sui 

generis nature of this type of violence is not understood enough, is not visible enough 

and therefore in order to be able to provide an adequate response to the victims of this 

type of crime, sexual violence has to gain awareness and its characteristics greater 

visibility. 

The following two parts will examine the various responses which are available 

today within transitional justice and assess their adequacy considering the special 

nature of sexual violence against women committed during armed conflicts. 



 

 145 

PART 2: TRANSITIONAL JUSTICE, RETRIBUTION AND SEXUAL VIOLENCE 

Introduction 

As previously discussed, persistent calls for retribution in order to address widespread 

sexual violence during armed conflicts have only developed more consistently in 

recent years,1 despite the crimes’ traditional illegality within most legal frameworks.2 

Experts from various fields have been calling for retributive responses, particularly in 

the form of individual criminal proceedings against war criminals in the transitional 

period, to be further developed and more systematically implemented.3 They argue 

that it is one of the most appropriate and efficient ways for a state or the international 

community to deal with war crimes in general and with sexual violence committed 

during armed conflicts in particular. In addition, it is advanced that it offers justice to 

the victims, punishes perpetrators, and deters future attacks.4 Some have also argued 

that it may allow the reestablishment of the rule of law and contribute to the restoration 

of peace.5 Some experts have contended that in order to repair state harm what is 

needed is a controlled retribution in order to avoid simple vengeance.6 

Retribution in this context is best represented by the definition given by Minow 

in Between Vengeance and Forgiveness: 

Retribution can be understood as vengeance curbed by the intervention 
of someone other than the victim and by the principles of proportionality 

                                                 
1 See s 3 in introduction of the thesis. 
2 See for example the GIs, who were sentenced to death by military courts during WWII for 
committing sexual violence against local women while being in Great Britain, France and Germany, 
in Lilly, JR (2003) La Face Cachée des GI’s. Les Viols Commis par des Soldats Américains en 
France, en Angleterre et en Allemagne pendant la Seconde Guerre Mondiale, Paris: Payot, pp 259-
262. cf Beck, B (2004) Wehrmacht und sexuelle Gewalt: Sexualverbrechen vor deutschen 
Militaergerichten 1939-1945, Paderborn: Ferdinand Schoening. 
3 See eg Šimonović, I (2004) ‘Dealing With The Legacy Of Past War Crimes And Human Rights 
Abuses: Experiences And Trends’ in Journal of International Criminal Justice, vol 2, no 3, pp 701-
710 or Etienne, M (1995) ‘Addressing Gender-Based Violence in an International Context’ in 
Harvard Women’s Law Journal, vol 18, pp 139-141. 
4 cf the arguments presented by Fox about the discussion on punishment and sexual violence in 
peacetime, which is emblematic for the discussion here, in Fox, M (2000) ‘Feminist Perspectives on 
Theories of Punishment’ in Nicolson, D and Bibbings, L (eds) Feminist Perspectives on Criminal 
Law, London: Cavendish Publishing Ltd, pp 49-51. See also eg in the context of war crimes, Wouters, 
J (2005) ‘The Obligation to Prosecute International Law Crimes’ in Collegium, no 32, pp 17-32. 
5 See discussion in Zolo, D (2004) ‘Peace through Criminal Law?’ in Journal of International 
Criminal Justice, vol 2, no 3, pp 727-734. See general discussion on the utility of trials for deterrence, 
justice and as a route to truth in eg Campbell, C (2000) ‘Peace and the Laws of War: The Role of 
International Humanitarian Law in the Post-Conflict Environment’ in International Review of the Red 
Cross, no 839, pp 627-651. 
6 Minow, M (1998) Between Vengeance and Forgiveness: Facing History after Genocide and Mass 
Violence, Boston: Beacon Press, p 12. 
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and individual rights. Retribution motivates punishment out of fairness 
to those who have been wronged and reflects a belief that wrongdoers 
deserve blame and punishment in direct proportion to the harm inflicted.7 

The retributive paradigm here is indeed considered within the punishment debate in 

contrast to the restorative paradigm, which will be dealt with in Part 3.  

For the examination of the punitive approach to sexual violence, the work of 

national and international criminal courts dealing with war crimes will be discussed. 

Their relevance but also their failure to deal with the crime of sexual violence will be 

considered. Chapter 5 will focus mostly on domestic courts dealing with war crimes 

in countries emerging from conflicts and domestic courts in third countries. The study 

will focus on some specific examples such as Rwanda, some countries from the former 

Yugoslavia and the Democratic Republic of Congo. These countries have all suffered 

recently violent conflicts and, post conflict retributive justice mechanisms have been 

put in place in those respective countries to deal with the war crimes committed during 

the conflicts. These mechanisms are ongoing but have hitherto encountered varying 

degrees of success, especially regarding the prosecution of crimes of sexual violence. 

Chapter 6 will assess international courts. First some of the relevant case law of the 

ICTY and ICTR will be examined as well as the specific emphasis on sexual violence 

in the Rome Statute of the ICC and the consequent potential of the court to provide a 

meaningful remedy for sexual violence survivors. This chapter will also assess hybrid 

or mixed courts. Two case studies relevant to the prosecution of sexual violence will 

be discussed: the hybrid courts in Sierra Leone and in Bosnia and Herzegovina. Finally 

the main problems and issues regarding these various courts will be discussed.  

                                                 
7 ibid p 12. 
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CHAPTER 5: DOMESTIC COURTS  

1. Introduction 

After a conflict, domestic courts1 have an important role to play in restoring the rule 

of law and showing a clear break with the past.2 The UN’s report on sexual violence 

and refugees explains that: 

If national laws do not provide adequate safeguards against sexual and 
gender-based violence, or if practices in the judicial and law enforcement 
bodies are discriminatory, this kind of violence can be perpetrated in 
impunity.3 

For that, the courts need to put an end to impunity and bring war criminals to account 

for the crimes they have committed during the conflict. Trials may also help to 

establish a public record of the events during the conflict, in order to establish the role 

and the responsibility of each party. Consequently, the administration of justice may 

also allow some public acknowledgement of the hardship and suffering that victims 

endured during the conflict. Leaderships, by informing civil society on the goals of 

post-war trials, may contribute to a better understanding of the events. By way of 

consequence, the entire community is able to appreciate the importance of the process, 

and realise the difference with the prior regime. The state may thus be able to show to 

the population its dedication to achieving justice. Where trials contribute to 

establishing a common history, the victims’ suffering may be acknowledged, 

understood and taken into account by a wider audience, both within the victims’ own 

communities and within society in general.  

The scepticism of local populations towards the establishment and work of 

international tribunals such as the ad hoc tribunals in The Hague and Arusha has made 

it clear that local populations consider domestic courts as the most legitimate judicial 

                                                 
1 I will use the terms ‘national’ or ‘domestic’ interchangeably for this type of courts and by this I 
mean all courts which do not have international personnel, therefore I also include in this chapter 
courts in third countries. 
2 See eg Clapham, A (2003) ‘Issues of Complexity, Complicity and Complementarity: From the 
Nuremberg Trials to the Dawn of the New International Criminal Court’ in Sands, P (ed) From 
Nuremberg to The Hague: The Future of International Criminal Justice, Cambridge: Cambridge 
University Press, p 63. cf Institute for War and Peace Reporting (2007) ‘International Justice Failing 
Rape Victims’ WHRnet, available at http://www.whrnet.org/docs/issue-rape-victims-0701.html (last 
visited 3 February 2007), p 9. 
3 UN High Commission for Refugees (2003) Sexual and Gender-Based Violence against Refugees, 
Returnees and Internally Displace Persons: Guidelines for Prevention and Response, p 24. 

http://www.whrnet.org/docs/issue-rape-victims-0701.html
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instrument.4 National courts are unquestionably geographically closer to the people 

who suffered during the conflict and therefore may be able to have the most direct 

impact as the developments within the court may be easily publicised and therefore 

better understood.5 Positive steps within a domestic legal framework may also 

encourage outdated customs to be discarded and replaced with more modern outlooks 

on a specific crime and the way it was dealt with within those courts.6 

Despite the perceived benefits of national prosecutions vis-à-vis international 

trials, they can still foment tensions within post-conflict societies. For example, 

individuals belonging to particular communities or belligerent groups may fear 

domestic courts or simply have low expectations of them. An example that will be 

explored below is the former Yugoslavia where, for example, the Croat population and 

leadership after the conflict did not at first support the domestic or international courts 

prosecuting their soldiers for war crimes.7 In contrast, parts of the Bosnian population 

had a generally more favourable attitude to courts trying war criminals from their own 

community.8 However, in both cases, trials against the other nationalities from the 

former Yugoslavia were accepted more easily than when men from their own 

community were under scrutiny.9 

This chapter will examine some of the work of domestic courts after violent 

conflicts, in which sexual violence has been widespread.10 The cases of Rwanda, some 

                                                 
4 See eg Peskin, V (2005) ‘Courting Rwanda: the Promises and Pitfalls of the ICTR Outreach 
Programme’ in Journal of International Criminal Justice, vol 3, p 951 or Dickinson, L (2003) ‘The 
Promise of Hybrid Courts’ in The American Journal of International Law, vol 97, no 2, p 302. cf 
International Center for Transitional Justice (2004) Case Study Series, Serbia Montenegro: Selected 
Developments in Transitional Justice, p 3. 
5 cf Institute for Security Studies (Wolters, S) (2005) The Gacaca Process: Eradicating the Culture of 
Impunity in Rwanda? Situation Report, p 2.  
6 See eg Global Rights (2005) SOS Justice: Quelle Justice pour les Populations Vulnérables à l’Est de 
la RDC? Rapport d’Evaluation du Secteur de la Justice au Nord et Sud Kivu, Maniema et Nord 
Katanga. 
7 See eg Josipović, I. (2006) ‘Responsibility for War Crimes before National Courts in Croatia’ in 
International Review of the Red Cross, no 861, pp 148-152. 
8 International Center for Transitional Justice (2004) Case Study Series, Bosnia-Herzegovina: Selected 
Developments in Transitional Justice, p 6. 
9 See eg Organisation for Security and Cooperation in Europe, Mission to Bosnia and Herzegovina 
(2005) War Crimes Trials before the Domestic Courts of Bosnia and Herzegovina: Progress and 
Obstacles, p 13. 
10 I have decided to exclude from this discussion informal justice systems which exist in many 
countries emerging from conflict. Their work is often marginal concerning sexual violence and mostly 
run by men. Patriarchal attitudes towards women are widespread in the midst of informal justice 
systems. If some initiatives are taken to bring justice to women victims of sexual violence, the people 
running these informal courts may be threatened themselves, as they have no means to implement 
their decisions. See an example of this type of justice in East Timor as described in International 
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of the countries previously constituting Yugoslavia and the DRC will be examined in 

particular. The rationale behind the choice to examine these countries lies in the fact 

that they have each sustained very violent conflicts recently, in which there were 

numerous cases of sexual violence against women. I have decided to assess the work 

of each country’s domestic courts in a chronological order, from the end of these 

countries’ conflicts and therefore the start of their courts’ work. The chapter will also 

consider some attempts at trying sexual violence in domestic courts in third countries. 

Lastly, some of the main problems and issues concerning this retributive mechanism 

will be discussed.  

2. Domestic Courts in Countries in Transition 

Sexual violence during peacetime does not enjoy high rates of successful 

prosecutions;11 therefore, it is unsurprising that sexual violence has not been 

systematically prosecuted in domestic courts after armed conflicts. There are several 

reasons, which have been identified previously in the thesis, which may explain this 

phenomenon, including the status traditionally given to sexual violence in comparison 

to other war crimes, and the reluctance of victims to report it.12 

The countries dealt with below have been chosen because of the widespread 

sexual violence that occurred in each of their most recent conflicts. The courts will be 

assessed for their readiness to try war crimes, to apply international standards 

concerning the prosecution of war crimes and in particular sexual violence.13 First, the 

efficacy of the Rwandan domestic courts will be assessed to determine whether they 

have responded to the needs of the numerous victims of sexual violence. Rwanda was 

indeed the first of the countries to end its conflict and to put in place a serious 

retributive policy concerning the war crimes committed during the genocide. 

                                                 
Rescue Committee (Swaine, A) (2003) Traditional Justice and Gender Based Violence, Research 
Report. 
11 See McColgan, A (2000) Women under the Law: The False Promise of Human Rights, London: 
Pearson Education Ltd., pp 218-219. 
12 See eg pt 1, ch 3, s 2. cf in peacetime eg Gregory, J and Lees, S (1996) ‘Attrition in Rape and 
Sexual Assault Cases’ in British Journal of Criminology, vol 36, no 1, pp 1-17. 
13 For a discussion of the international standards to be applied in domestic courts from women’s rights 
point of view, see Global Rights (2006) Promoting Women’s Rights: A Resource Guide for Litigating 
International Law in Domestic Courts. 
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2.1 Rwanda 

Although the Rwandan genocide was prepared over a long period of time and its 

possible causes range from Belgium’s colonial legacy, the Tutsi’s traditional leading 

role and the Hutu’s traditional oppressed position in Rwandan society, the genocide 

was executed methodically in merely three months, from April to July 1994.14 The 

numbers of victims and perpetrators vary but reliable estimates say that between 

800,000 and 1,000,000 people were killed and that there are at least 100,000 supposed 

perpetrators.15 The number of victims of sexual violence is unknown as many of the 

victims died from their injuries or were killed directly after their ordeal. However, a 

report by the UN Special Rapporteur on Rwanda in 1996 estimated that at least 

250,000 women and girls had been the victims of sexual violence during those three 

months.16 Furthermore, there are indications that the sexual violence did not stop with 

the end of the genocide. Instead, it has continued to be committed by all factions of 

the conflict against women from all ethnic groups and the lack of law and order has 

been identified as one of the main reasons for it.17 

Following the end of the genocide, the Rwandan leadership rejected the 

possibility of amnesties or of a truth and reconciliation type approach to deal with the 

large numbers of perpetrators,18 opting instead for a retributive approach. They 

pledged to bring all perpetrators of the genocide to face courts,19 and despite the near 

impossibility of such a task, they are still today pursuing this aim and have managed 

to advance beyond expectations.20 However, the Rwandan court system was in a very 

difficult situation as, for example, legal personnel were almost non-existent, as they 

had been affected at a similar scale by the genocide as the rest of the Rwandan 

                                                 
14 For more information see eg Raper, J (2005) ‘The Gacaca Experiment: Rwanda’s Restorative 
Dispute Resolution Response to the 1994 Genocide’ in Pepperdine Dispute Resolution Law Journal, 
vol 5, no 1, pp 2-24. 
15 For more information see eg Guenivet, K. (2001) Violences Sexuelles: La nouvelle Arme de Guerre, 
Paris: Editions Michalon, pp 89-123. 
16 See Human Rights Watch (2004) Struggling to Survive: Barriers to Justice for Rape Victims in 
Rwanda, vol 16, no 10 (A), pp 7-10. 
17 ibid pp 8-9. 
18 Sarkin, J (2001) ‘The Tension between Justice and Reconciliation in Rwanda: Politics, Human 
Rights, Due Process and the Role of the Gacaca Courts in dealing with the Genocide’ in Journal of 
African Law, vol 45, no 2, p 154. 
19 See Daly, E (2002) ‘Between Punitive and Reconstructive Justice: The Gacaca Courts in Rwanda’ 
in International Law and Politics, vol 34, p 367 and Schabas, WA (2005) ‘Genocide Trials and 
Gacaca Courts’ in Journal of International Criminal Justice, vol 3, p 880. 
20 Fierens, J (2005) ‘Gacaca Courts: Between Fantasy and Reality’ in Journal of International 
Criminal Justice, vol 3, p 898. 
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population. Human Rights Watch reported that in the summer of 1994: ‘Rwanda 

counted only twenty judicial personnel responsible for criminal investigations and 

only nineteen lawyers.’21  

As a result of these difficulties, the Rwandan leadership took active steps to re-

establish a judiciary able to deal with the massive task ahead, albeit encountering a 

number of hurdles ranging from insufficient able personnel, inadequate training or the 

interference of politics.22 By 1996, a Supreme Council of Magistrates had been 

created, which among other tasks managed to delineate a clearer distinction between 

the functions of the executive and judiciary.23 There also were Canton tribunals, Courts 

of Appeal and Courts of First Instance. Sexual violence was to be dealt with in majority 

by the provincial courts or Courts of first Instance, which were responsible for civil 

and criminal cases, but especially also for the crime of genocide.24 Through the very 

high number of defendants, who needed to be dealt with, the traditional courts, known 

as gacaca courts were also reintroduced and remodelled through domestic legislation 

in order to fit the new needs.25  

The reformed model of gacaca courts came into operation in 2001,26 when 

260,000 judges were elected and trained. To date the Rwandan government has given 

it the duty to prosecute crimes alongside the other available courts. Schabas notes that 

the crimes to be prosecuted by the various courts have been divided in a ‘four-tier 

categorisation of crimes’, which is as follows: 

Category 1 consisted of planners, organisers and framers of genocide or 
crimes against humanity; and was broadly similar to category 1 in the 
1996 legislation, where this designation had the consequence of exposing 
the offender to capital punishment. The 2001 law added the crime of rape 
to category 1. Category 1 offences were excluded from the jurisdiction 
of the Gacaca courts and were to be judged by the ordinary courts 
according to the system set out in the 1996 law. Category 2 consisted of 
homicide or attempted homicide and category 3 of ‘serious attacks 

                                                 
21 Human Rights Watch (n 16) p 13. 
22 See Amnesty International (2002) Rwanda - Gacaca: a Question of Justice, AI-index: AFR 
47/007/2002, p 12. 
23 ibid p 12. 
24 Human Rights Watch (n 16) p 14. 
25 See eg Sarkin (n 18) p 159.  
26 Organic Law no 33/2000 of 26/01/2001 Setting Up ‘Gacaca Jurisdictions’ and Organizing 
Prosecutions for Offences Constituting the Crime of Genocide or Crimes against Humanity 
Committed Between 1 October 1990 and 31 December 1994 (Gacaca Organic Law no 40/2000) and 
Organic Law no 33/20001 of 22/06/2001 Modifying and Completing Organic Law no 40/2000 Setting 
Up ‘Gacaca Jurisdictions’ and Organizing Prosecutions for Offences Constituting the Crime of 
Genocide or Crimes against Humanity Committed Between 1 October 1990 and 31 December 1994. 
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without the intent to cause the death of the victims’. Category 4 
comprised crimes against property.27 

Despite the retributive objectives of the Rwandan government, efforts have 

also been made to reduce the number of suspects detained without trial through the use 

of guilty pleas. Guilty pleas were introduced for all categories of crime, in order to 

encourage offenders to come forward and allow them reduced sentences. For offenders 

to benefit from lighter penalties following guilty pleas28 they must provide, ‘accurate 

and complete confessions’, ‘a plea of guilty to the crimes committed’ and ‘an apology 

to the victims’.29 The organic law no. 08/96 of 30 August 1996, on the organisation of 

prosecution for offences constituting the crime of genocide or crimes against humanity 

committed since 1 October 1990,30 called for the use of such practices and has been 

widely applied in Rwanda during the last ten years.31 One problem that emerged 

rapidly when this new instrument came into effect was that instead of diminishing the 

number of defendants, it had the opposite effect of pushing the numbers of defendants 

close to 1,000,000.32 

Despite these more flexible measures to address prison overcrowding and 

delays in prosecuting cases, national courts continue to be responsible for prosecuting 

most sexual violence. The prosecution thereof indicates publicly that this type of crime 

is now recognised in theory in Rwanda as one of the worst offences, equivalent in 

gravity to other war crimes.33 Despite this positive development, in practice, 

indictments for rape are easily left aside in favour of more secure indictments for other 

war crimes. This may also be a consequence of the sheer number of rapes and other 

                                                 
27 Schabas explains that sexual violence is excluded from the proceedings of the gacaca courts, which 
has been later changed, as is explained later in this section. Schabas, WA (2005) ‘Genocide Trials and 
Gacaca Courts’ in Journal of International Criminal Justice, vol 3, pp 892-893. But see also Organic 
Law no 08/96 of 30 August 1996 on the Organization of the Prosecutions for Offences Constituting 
the Crime of Genocide or Crimes against Humanity Committed since 1 October 1990, published in 
the Gazette of the Republic of Rwanda, 35th Year, no 17, 1 September 1996 (Rwandan Organic Law 
no 08/96).  
28 For a general discussion on ‘guilty pleas’, see eg Combs, NA (2007) Guilty Pleas in International 
Criminal Law: Constructing a Restorative Justice Approach, Stanford: Stanford University Press. 
29 See eg Amnesty International (n 22) p 13. 
30 Organic Law no 08/96 of 30 August 1996 on the Organization of the Prosecutions for Offences 
Constituting the Crime of Genocide or Crimes against Humanity Committed  Since 1 October 1990, 
published in the Gazette of the Republic of Rwanda, 35th Year, no 17, 1 September 1996 (Rwandan 
Organic Law no 08/96). cf Schabas, WA (2003) ‘National Courts Finally Begin to Prosecute 
Genocide, the “Crime of Crimes’’’ in Journal of International Criminal Justice, vol 1, p 46. 
31 Fierens (n 20) p 899. 
32 Schabas, WA (2005) ‘Genocide Trials and Gacaca Courts’ in Journal of International Criminal 
Justice, vol 3, pp 881-882. 
33 See Fierens (n 20) p 909. 
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forms of sexual violence perpetrated during the genocide, combined with the fact that 

many of the victims have died or are not willing or able to come forward to demand 

justice. This is due in part because of the difficulty to gather evidence for this type of 

crime.34 It is a fact that sexual violence has always been difficult to prove and in a 

post-conflict context it is only even more so.35 This may also be the result of the long 

period of time that has usually elapsed since the attack, allowing the victims to recover 

from their physical injuries. Furthermore, where they have been able to rebuild their 

lives, they may refuse or avoid participation in the trials, through fear of losing their 

newfound stability. They may also wish to avoid the risk of being re-victimised. This 

is despite the fact that many victims desire redress and acknowledgement and wish for 

their attackers to be held accountable; but the cost may simply be considered too high 

for them.36  

The relatively small number of sexual violence prosecutions in Rwanda can 

also be explained by the fact that as long as there is no true willingness to deal with 

this type of crime on a political level and it stays low on the agenda of the post-conflict 

domestic courts, impunity will remain.37 For a period of time after the genocide, this 

particular crime was simply not investigated with the same commitment as other war 

crimes by court staff.38 This problem may also be due to the fact that there is a serious 

lack of training and awareness of the different staff of the courts in particular to deal 

adequately with cases of sexual violence. Human Rights Watch identifies the 

following as needing special attention: ‘the police, the prosecutor’s offices and the 

judiciary; and cultural and social obstacles’.39 In addition the safety of 

victims/potential witnesses is not taken care seriously enough. Prosecutions are also 

constrained where the victims/potential witnesses have suffered severe injuries or are 

dying from illnesses such as AIDS, and are unable to testify.40 However, it is often the 

                                                 
34 See De Brouwer, A-MLM (2005) Supranational Criminal Prosecution of Sexual Violence: The ICC 
and the Practice of the ICTY and the ICTR, Mortsel: Intersentia, pp 11-12. 
35 Human Rights Watch (n 16) pp 23-24. 
36 De Brouwer (n 34) p 14. 
37 See Nowrojee, who makes this point also concerning the ICTR, in Nowrojee, B (2005) ‘“Your 
Justice is Too Slow” Will the ICTR Fail Rwanda’s Rape Victims?’ Occasional Paper 10, United 
Nations Research Institute for Social Development.  
38 Human Rights Watch (n 16) p 20. 
39 ibid pp 22-23. 
40 ibid p 23.  
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case that victims who are dying or have lost everything anyway are more willing to 

testify because they have little else to lose.41 

Gacaca courts, despite their restricted mandate, can be confronted with 

defendants accused of genocide, war crimes or sexual violence, who were not referred 

to the national courts before a given date. Consequently, sexual violence victims may 

be asked to testify here as well as in the national courts. Some victims, who wished to 

see their cases dealt with, are required to renew their accusations, in order for them to 

be taken into account by the gacaca courts. This exposes them to the community and 

to the family of the perpetrator, which may put them at further risk.42 

There still is a long way to go, the procedures are not finished in Rwanda and 

it will be interesting to see how the situation for perpetrators and victims evolves and 

how the community deals with its forced exposure to the crimes, the survivors and the 

retributive approach. Various legal instruments are now available at a local and 

national level. For sexual violence to be adequately addressed by courts Rwanda needs 

to continue its efforts to develop greater gender awareness as well as the political will 

to deal with such crimes. The importance of political will to hold perpetrators 

accountable has also been apparent in the former Yugoslavia where most of the 

impetus behind accountability seems to have come principally from external actors 

and civil society. 

2.2 Former Yugoslavia 

The conflicts in the former Yugoslavia lasted from 1991 to 1995 until the Dayton 

Agreements of the same year,43 although it was followed by the conflict in Kosovo, 

which lasted from 1998 to 1999 ending with the NATO bombings44 and the conflict 

in the Former Yugoslav Republic of Macedonia in 2001.45 The conflicts were 

complicated, multi-layered, with shifting sides, as some ethnic groups went from being 

                                                 
41 See eg discussion in Nowrojee about the risks that victims take when they accept to testify, in 
Nowrojee (n 37) pp 22-23.  
42 Human Rights Watch (n 16) pp 20-21. 
43 Dayton Peace Agreement signed in Paris, 14 December 1995. See eg Frezel, S (1996) La 
Yougoslavie: Agonie d’un Etat, Toulouse: Les Essentiels de Milan or Guenivet (n 15) pp 57-73. 
44 See eg Human Rights Watch (2001) Under Orders: War Crimes in Kosovo. 
45 Ohrid Peace Accord signed 8 August 2001. cf Brunnbauer, U (2002) ‘The Implementation of the 
Ohrid Agreement: Ethnic Macedonian Resentments’ in Journal on Ethnopolitics and Minority Issues 
in Europe, vol 2, no 1, pp 1-24. Amnesty International (2003) Report (Macedonia), AI Index POL 
10/003/2003.  
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friends to foes and then back again.46 The number of civilian victims has been difficult 

to establish for all regions of the former Yugoslavia but it has been estimated at 

200,000 (100,000-300,000).47 The number of victims of sexual violence is always 

difficult to establish as many victims do not report or simply do not survive their 

ordeal. However, estimates have ranged from 10,000 to 50,000 victims of sexual 

violence.48 The majority of victims of sexual violence were Bosnian women, although 

women from all ethnic groups were affected49 as well as a number of men.50  

Amnesty International highlights the problem of a lack of willingness among 

the various countries formerly constituting Yugoslavia to cooperate with the ad hoc 

tribunal, the international community, and especially with each other. There have been 

domestic courts in the different countries attempting to deal with cases of war crimes, 

crimes against humanity and genocide but the non-availability of suspects has been 

widespread, and consequently only few cases can be brought to a close. This is due to 

the non-cooperation, or the cooperation in refusing to deliver or transfer suspects, 

between the different states, subsequently assuring impunity to the perpetrators of war 

crimes.51 

These different countries have nevertheless in the last decade taken steps to 

improve their national laws to deal with war crimes and in particular sexual violence. 

As a matter of fact following the end of the various conflicts in the former Yugoslavia, 

none of the participating countries were up to date with international standards, even 

if most of them had ratified some relevant conventions and treaties for war crimes and 

                                                 
46 See Stiglmayer, A (1994) ‘The War in the Former Yugoslavia’ in Stiglmayer, A, (ed) Mass Rape: 
The War against Women in Bosnia-Herzegovina, Lincoln: University of Nebraska Press. 
47 See eg Guenivet (n 15) p 59. There are nevertheless a number of speculations about the number of 
victims, see discussion in Frezel (n 43) p 46. 
48 Guenivet (n 15) p 80. cf De Brouwer (n 34) p 9. Nevertheless these numbers have been subject to 
debates. See discussion in eg Nikolić-Ristanović, V (2001) ‘From Sisterhood to Non-Recognition: 
Instrumentalization of Women’s Suffering in the War in the Former Yugoslavia’ in Sociologija, vol 
XLVIII, p 216. cf Kesic, V (1994) ‘A Response to Catharine McKinnon’s Article “Turning Rape into 
Pornography: Post-Modern Genocide”’ in Hastings Women’s Law Journal, vol 5, pp 276-277. 
49 See eg Nikolić-Ristanović, V (2000) ‘Sexual Violence’ in Nikolić-Ristanović, V (ed) Women, 
Violence and War: Wartime Victimization of Refugees in the Balkans, Budapest: Central European 
University Press. cf Viseur Sellers, P and Okuizumi, K (1997) ‘Intentional Prosecution of Sexual 
Assaults’ in Transnational Law and Contemporary Problems, vol 7, p 46. 
50 See the analysis behind the silence about the rape of men by soldiers, in Zarkov, D (2001)’The 
Body of the Other Man. Sexual violence and the Construction of Masculinity, Sexuality and Ethnicity 
in Croatian Media’ in Moser, CON and Clark, FC (eds) Victims, Perpetrators or Actors? Gender, 
Armed Conflict and Political Violence, London: Zed Books. 
51 Amnesty International (2003) Bosnia-Herzegovina – Shelving Justice: War Crime Prosecutions in 
Paralysis, AI index: EUR 63/018/2003, pp 10-12. 
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sexual violence in particular.52 It is a fact nonetheless that the process of incorporating 

international standards within national laws does not automatically mean that they will 

be implemented or used.53 These countries seem however to have taken steps to start 

such an evolution and improve their records. The pressure instigated by the European 

Union concerning accession talks but also the international community’s involvement 

certainly has had a great role to play in these countries move towards a harmonisation 

of the various legal frameworks.  

One of the initiatives of the international community to assist the domestic 

courts in the different states which took part in the Yugoslav conflict was the Rome 

Agreement. It was signed in February 1996 by the presidents of Croatia, Serbia and 

Bosnia-Herzegovina. The Rome Agreement’s aim was that the ICTY would monitor 

all cases going through their domestic courts in order to avoid prejudice and 

arbitrariness and help to re-establish the rule of law. A special procedure called ‘Rules 

of the Road’ was created at the same time within the office of the prosecutor of the 

ICTY to decide which cases could go ahead or not. This unit was dismantled as part 

of the efforts of the ICTY to finish its work on schedule.54 

This section will provide a short overview of the work of national courts with 

war crimes in the main former Yugoslav countries, specifically assessing their dealings 

with cases of sexual violence. The rationale behind the choice of these countries lies 

in the start of their national courts work and the amount of information I was able to 

gather for this short section that was relevant to the research at hand.55 The courts of 

                                                 
52 Bosnia-Herzegovina, Croatia and the Republic of Serbia have eg ratified a number of international 
humanitarian law instruments and other related treaties. They have all done so in the last two decades, 
these instruments include eg the Geneva Conventions, the Optional Protocols, the ICC Statutes but 
also CEDAW or the Convention on the Rights of the Child. See http://www.icrc.org/eng/party_ccw or 
http://www.un.org/womenwatch/daw/cedaw/states.htm (both addresses were last visited 25 June 
2008). 
53 See on this subject also eg the case of Albania in Demolli, H (2008) ‘Criminal Judicial Qualification 
and Prosecution in the Racak Case according to National and International Legislation – Albanian 
Perspective’ in Aertsen, I, Arsovska, J, Rohne, H-C, Vanspauwen, K and Valinas, M (eds) Restoring 
Justice After Large-Scale Violent Conflicts: Kosovo, Israel-Palestine and Congo, Portland: Willan 
Publishing. cf on a similar topic the very interesting study realised by Nikolić-Ristanović and 
Dokmanović on the application of international standards for the redress of domestic violence in some 
of the countries of the former Yugoslavia. See Nikolić-Ristanović, V and Dokmanović, M (2006) 
International Standards on Domestic Violence and their Implementation in the Western Balkans, 
Belgrade: Prometej, in particular ch 4. 
54 Organisation for Security and Cooperation in Europe (n 9) p 5. 
55 The main sources are NGO reports from Human Rights Watch, Amnesty International, the 
Humanitarian Law Center, the International Center for Transitional Justice and the Organisation for 
Security and Cooperation in Europe. 

http://www.icrc.org/eng/party_ccw
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Croatia, Serbia and the Federation of Bosnia and Herzegovina will be examined and 

some remarks will be made about the work accomplished specifically in Kosovo. 

Croatia 

Despite the precedents set by the Gospić Group trial in 2003 in the Rijeka County 

Court in Croatia, as much on judicial terms as by the calm reaction of the Croatian 

population to its outcome, Croatia has not yet managed to prosecute appropriately war 

crimes committed during the conflict.56 The Gospić Group trial was the first trial in a 

Croatian national court against high-level Croatian soldiers for war crimes against Serb 

civilians. When the trial ended and sentences were passed the country seemed to accept 

the necessity of justice, despite feelings of unwelcome interference by the international 

community.57 This case was atypical, however, as the OSCE, in a 2004 report, 

conveyed that a majority of cases in Croatia are against Serb nationals, and Croatian 

defendants constitute only a very small number of the cases in domestic courts.58 

Although Croatia has been discussing the issue of war crimes in the last few years and 

has attempted to make some changes, for instance, in improving its Criminal Code, 

this was mostly due to the pressure put by the European Community upon the Croatian 

government in exchange for being allowed to apply for membership to the 

Community.59 Croatia has not yet managed to join the European Union and Europe is 

still continuing with its pressure to this day. Recently, nevertheless, the case of two 

Croatian generals accused of war crimes against ethnic Serbs has been transferred from 

the ICTY to the Croatian courts. It is believed to be a test case for Croatia’s ability to 

deal with war crimes. The trial officially opened on 18 June 2007.60 

Despite the positive steps taken towards the establishment of a free and fair 

rule of law, sexual violence here seems to be given little place in the proceedings which 

have been started. Some observers have imputed this state of affairs to the fact that 

court cases dealing with war crimes seem to involve mostly civilians rather than the 

military.61 It appears that without the pressure from NGOs and the international 

                                                 
56 See discussion in Josipović (n 7) pp 145-168. 
57 Organisation for Security and Cooperation in Europe - Mission to Croatia (2004) Background 
Report: Domestic War Crime Trials 2003, pp 2-6. 
58 ibid p 6. 
59 Josipović (n 7) pp 148-149. 
60 See MacDonald, N ‘Trial of Croatian Generals Opens’ in The Financial Times, 19 June 2007. 
61 Institute for War and Peace Reporting (2007) ‘International Justice Failing Rape Victims’ WHRnet, 
available at http://www.whrnet.org/docs/issue-rape-victims-0701.html (last visited 3 February 2007), 
p 9. 
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community on the Croatian judiciary, little would be happening for the prosecution of 

war crimes, especially for defendants of Croat nationality. Serbia has been fairly 

similar in its approach to war crimes but has received a lot of pressure from civil 

society and the international community to take proper steps to deal with what 

happened during the conflict. 

Serbia and Montenegro 

In Serbia and Montenegro, there has been a consistent unwillingness until recently to 

collaborate with the ICTY or to try war criminals in the local courts. Nevertheless, in 

June 2003 the Office of the War Crimes Prosecutor, a Special War Crimes Panel at the 

Belgrade District Court and a special police unit were put in place. In addition, through 

foreign assistance, new courtrooms have been built and hundreds of court personnel 

have been trained to try war crimes cases.62  

Cases started to be dealt with by these different institutions all under the 

supervision of the ICTY.63 There was little support from the police for the 

investigations due in part to their own involvement in the conflict. Furthermore, 

victims have been reluctant to come forward because they lack trust in national 

institutions and because of their varied ethnic backgrounds. Nevertheless, NGOs such 

as the regional Humanitarian Law Center (HLC) have come forward to support and 

represent potential witnesses. This type of initiative seems to have contributed to 

encourage the increased inclusion of international standards in the proceedings of 

some of the war crimes trials.64 The HLC have created a victim/witness model, which 

seeks, accompanies, protects and represents those willing to come forward. It also 

organises trial monitoring and reporting.65 This type of programme may contribute to 

the reestablishment of the rule of law and allow justice to be carried out in Serbia and 

Montenegro for the crimes committed during the war. This however always depends 

heavily on the political will, which until now was not particularly favourable to 

investigating and trying their own personnel for war crimes.66 But of late there have 

                                                 
62 See Holmes, JL (2005) ‘Prosecuting War Crimes in Domestic Criminal Courts in the Balkans’ 
available at http://www.courses.umass.edu/leg480/Readings/L&Spaper.doc (last visited 10 July 
2007), pp 14-15. 
63 International Center for Transitional Justice (2004) Case Study Series, Serbia Montenegro: Selected 
Developments in Transitional Justice, p 6. 
64 See generally Humanitarian Law Center (HLC) (2007) Victim/Witness Counselling and Legal 
Representation: a Model of Support, Project Implementation Report. 
65 ibid. 
66 International Center for Transitional Justice (61) p 6. 
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been signs that this state of affairs is changing and some court cases are taking place 

and there is a clear willingness to continue in this direction.67  

Until recently prosecution of sexual violence in the domestic courts of Serbia 

and Montenegro was almost inexistent, due to low levels of reporting of the crime by 

victims,68 cultural bias or the consistent lack of commitment to prosecute war crimes 

generally and violence against women in particular. A change is happening here also, 

however, because of internal and external pressures put on the leadership.69 For 

example, some NGOs, among which HLC, have created links with other NGOs across 

the various countries in the Balkans. This network is gathering information for future 

transitional justice mechanisms.70 The external pressure has come in particular from 

the EU which has promised accession talks in exchange for more active steps to arrest 

and prosecute alleged war criminals and improve its collaboration with the ICTY.71 

The next country to be briefly examined is the Federation of Bosnia-Herzegovina, 

which record of prosecutions, especially of its own alleged war criminals is not much 

better than in any of the other former Yugoslav countries. 

Federation of Bosnia and Herzegovina 

Bosnia’s judicial system also suffered during the war. Although the Bosnian 

judiciary’s relationship with the ICTY is not as contentious as in some of the other 

former Yugoslav republics, it is not a relationship of equals.72 In fact, the ICTY and 

international community have imposed most of the strategies for the reconstruction 

                                                 
67 Danas ‘Crime Fighter Talks Shop’ 25 August 2007 (available at 
http://www.tol.cz/look/TOL/article.tpl?IdLanguage=1&IdPublication=4&NrIssue=234&NrSection=2
&NrArticle=18971 (last visited 4 September 2007).  
68 See eg Nikolić-Ristanović, V (1998) ‘War and Crime in the Former Yugoslavia’ in Ruggiero, V, 
South, N and Taylor, I, (eds) The New European Criminology, Crime and Social Order in Europe, 
London: Routledge, p 472. 
69 See eg Institute for War and Peace Reporting (n 59) p 9. 
70 See eg Humanitarian Law Center (HLC) (2005) ‘Regional Approach to Deal with the Past’ Press 
Release at http://www.hlc-rdc.org/english/Facing_The_Past/Reports/index.php?file=1141.html (last 
visited 17 July 2007). 
71 See eg Dempsey, J ‘EU to Resume Enlargement Talks with Serbia’ in International Herald 
Tribune, 1 June 2007. 
72 See eg Burke-White, WW (2007) ‘The Domestic Influence of International Criminal Tribunals: The 
International Criminal Tribunal for the Former Yugoslavia and the Creation of the State Court of 
Bosnia & Herzegovina’ in Paper 185, University of Pennsylvania Law School, available at 
http://lsr.nellco.org/upenn/wps/papers/185. 
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and operation of the national legal system.73 In Bosnia-Herzegovina the main problem 

has been, as Freeman argues in his report for the ICTJ that: 

It is a context marked by an unusually high demand for justice and an 
unusually low capacity or willingness to deliver it. In such cases, 
imperfect justice is a virtual certainty because of a wide range of factors, 
including relatively scarce human and material resources, very large 
numbers of perpetrators and victims, and a weak or vulnerable 
judiciary.74 

There is another issue needing attention concerning domestic court system and 

the prosecution of war crimes in the Federation of Bosnia-Herzegovina. Despite the 

rather pro-justice stance of the population and the leadership, the procedures are under 

strain through the serious lack of cooperation between the various courts within the 

former Yugoslavia.75 In addition the report explains that the reason for local courts’ 

apparent failure to do their work properly is that they have suffered from the over 

exposure of the ICTY, which caused the domestic courts’ usefulness to be ignored for 

some time.76 

In Bosnia-Herzegovina, the level of sexual violence suffered by women during 

the conflict was especially high. Nevertheless, the level of perpetrators tried on these 

grounds is particularly low.77 The domestic courts’ failure in Bosnia-Herzegovina to 

start working straight after the war was mostly due to the lack of personnel and legal 

infrastructure. For example, many court staff had to be replaced, having either died or 

fled during the conflict, and new staff lacked experience. A second problem was the 

inadequacy of the legal system to try war crimes.78 The OSCE in their report note: 

New, inexperienced judges and prosecutors were appointed on ethnic and 
political grounds. The prosecution of war crimes, in particular, 
ineffectual investigations, excessive and systematic delays in the 
resolution of trials and dubious decisions, compounded by a lack of 
public faith in the judicial system brought into serious question the 
applicability of the rule of law.79 

                                                 
73 Ní Aoláin, F. (1998) ‘The Fractured Soul of the Dayton Peace Agreement: A Legal Analysis’ in 
Michigan Journal of International Law, vol 19, p 994. 
74 International Center for Transitional Justice (n 8) p 5. 
75 ibid p 6. 
76 ibid p 5. 
77 Amnesty International (n 51) p 14. 
78 Organisation for Security and Cooperation in Europe (n 9) p 4. 
79 ibid p 4. 
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However in an attempt by the international community to assist the national 

prosecution of war crimes and in a move to finish the work of the ICTY, the War 

Crimes Chamber80 was launched. It is responsible for taking over some of the cases 

dealt by The Hague and launch its own.81 In the case of sexual violence the WCC is 

supposed to take over, as through a classification of the crimes to be dealt by the 

various courts, the ‘very sensitive’ cases of which sexual violence is part are to be dealt 

with by the hybrid court. The ‘sensitive’ and other less serious cases are to be dealt 

with by the domestic courts.82 This hybrid court has managed to deal with a number 

of defendants from the conflict and cases are on-going in which sexual violence is 

being successfully prosecuted. However the cases dealt with are few in numbers and 

sexual violence is easily dismissed in favour of safer indictments. Furthermore even 

in this specially constituted war crimes tribunal, reports of judges, local and 

international, not respecting the safety of witnesses or questioning them 

inappropriately, surface now and again.83 Kosovo has a special status due to the 

international presence in its midst, especially also in the running of its judiciary. It will 

therefore briefly be discussed thereafter.  

Kosovo 

In Kosovo, there has been little effort to prosecute war crimes at a local level until 

today. The former Albanian combatants have benefited from high levels of impunity, 

whereas the limited numbers of trials that have taken place have mostly dealt with Serb 

defendants. Some of these trials were subsequently considered to be ethnically biased 

and have been retried by mixed panels of judges with some international 

involvement.84 

Sexual violence committed during the conflict in Kosovo has sparked little 

interest in the local courts. Victims in particular as well as the community in general 

have been reluctant to come forward because, as was the case in Serbia, trust in the 

domestic judicial system was extremely low. The security situation is also a serious 

                                                 
80 See the official website of the court at http://www.sudbih.gov.ba/?jezik=e (last visited 20 June 
2007). 
81 See pt 2, ch 6, s 5.2. 
82 Institute for War and Peace Reporting (n 59) p 7. 
83 ibid pp 7-9. 
84 Amnesty International (2004) Serbia and Montenegro (Kosovo): The Legacy of Past Human Rights 
Abuses, AI-index: 70/009/2204, pp 3-4. 
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concern, because of the new circumstances due among other issues to the withdrawal 

of Serb security forces.85 

A further issue in Kosovo has been the widespread trafficking of women and 

girls for the purpose of forced prostitution, which came to light recently, as a result of 

the involvement of some members of the peacekeeping missions.86 Very little from a 

justice point of view has been done to punish the perpetrators and deter future abuses. 

Amnesty International reported that:  

The authorities were slow to respond to the situation: indeed, it appears 
that the members of the international community were, initially at least, 
the main clients and prosecutions for traffickers were rare, with low 
sentences the norm.87  

Local courts have been reluctant or unable to deal with this issue because of their lack 

of infrastructures, funds and ability to access case material because of the involvement 

of foreign nationals.88 

Despite the difficulties encountered by domestic courts in Kosovo, the 

international community has made an important effort in attempting to rebuild the 

judicial infrastructure, helping to deal with the very high number of detainees and thus 

participate in the re-establishment of the rule of law.89 

In conclusion, the domestic courts in the various countries constituting the 

former Yugoslavia have all suffered from a lack of infrastructure, training and trust 

after the conflict. They have consistently failed to cooperate with each other. They 

have all benefited to some extent from international involvement, albeit sometimes 

reluctantly. The war crime of sexual violence against women has generated little 

interest from the authorities, communities and the judicial personnel in any of these 

countries and is therefore rarely dealt with because, for example, the victims fail to 

come forward and the evidence has not been gathered or kept appropriately. That said 

there are clear efforts being made and despite the time passed, some of the sexual 

violence is being dealt with at present. The final country to be examined in this chapter 

                                                 
85 International Peace Academy (Chesterman, S) (2002) Justice under International Administration: 
Kosovo, East Timor and Afghanistan, Transitional Administrations Project, pp 3-6. 
86 See eg Karkera, TR (2004) ‘The International Criminal Court’s Protection of Women: The Hands of 
Justice at Work’ in Journal of Gender, Social Policy and the Law, vol 12, no 1, pp 218-220. 
87 Amnesty International (n 82) p 22. 
88 See Karkera (n 84) pp 223-225. 
89 See Strohmeyer, H (2001) ‘Collapse and Reconstruction of a Judicial System: The United Nations 
Missions in Kosovo and East Timor’ in American Journal of International Law, vol 46, pp 48-50. 



 

 163 

is the DRC where the conflict is in parts still ongoing although in others changes in 

the legal frameworks have been done in order to be able to prosecute sexual violence 

more adequately.  

2.3 Democratic Republic of Congo 

The violence in the Democratic Republic of Congo (DRC) is still ongoing despite the 

signing of an official peace agreement in 2002.90 Four million people are reported to 

have died in less than a decade and the International Crisis Group reports that 38,000 

people continue to die every month.91 Sexual violence has been widespread and 

systematic during the conflict in the DRC.92 Experts have estimated that about four 

per cent of the female population has suffered sexual violence93 and that percentage is 

still growing.94 The International Crisis Group reported in 2006 that: 

Women have been disproportionately affected. Sexual violence is 
regarded as the most widespread form of criminality in Congo, and there 
are indications it has increased during the period since the 2002 Sun City 
peace agreement. The government that is tentatively scheduled to be 
elected in July 2006 will be challenged to implement the principles of the 
constitution and address discrimination against women, in particular 
sexual violence.95 

All factions of the conflict have taken part in the widespread use of sexual violence. 

Human Rights Watch report: 

Civilian and military judicial authorities and leaders of armed groups 
rarely punished perpetrators of these crimes. On occasion, military 
commanders and the heads of armed groups seem to have encouraged the 
use of sexual violence as a way to terrorize civilians.96 

Impunity for the perpetrators seems to be the general rule.97 

                                                 
90 DRC Peace Agreement (resulting from the Sun City negotiations) signed in Pretoria on 30 July 
2002. 
91 International Crisis Group (2006) Beyond Victimhood: Women’s Peacebuilding in Sudan, Congo 
and Uganda, Africa Report no 112, p 8. 
92 See eg Human Rights Watch (2002) The War within the War: Sexual Violence against Women and 
Girls in Eastern Congo. 
93 Matokot-Mianzenza, S (2003) Viol des Femmes dans les Conflits Armés et Thérapies Familiales: 
Cas du Congo Brazzaville, Paris: L’Harmattan, p 123. 
94 See Human Rights Watch (2005) Seeking Justice: The Prosecution of Sexual Violence in the Congo 
War, vol 17, no 1(A), p 7. 
95 International Crisis Group (n 89) p 8. 
96 Human Rights Watch (n 92) p 7. 
97 Cahn, N. (2005) ‘Beyond Retribution and Impunity: Responding to War Crimes of Sexual 
Violence’ in Stanford Journal of Civil Rights and Civil Liberties, vol 1, pp 217-8. 
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The DRC is still a very patriarchal and male dominated society where crimes 

committed against women are not considered to be serious. Women are routinely 

subjugated to the men of their families, all the more so since it is also the case legally. 

Women are at men’s mercy socially, economically and are commonly treated as 

second-class members of the society.98 Sexual violence has openly been used as a 

military tactic due to its apparent acceptance within society and the total isolation 

endured by some women due to cultural bias and the geographical situation. The dire 

lack of prosecution for this type of offence by both national and military courts only 

reinforces these various issues.99 Reports have shown that despite the available 

legislation very few convictions per se have been made. Through this situation, 

soldiers are made to feel very powerful. When such crimes are denounced by a victim 

or the village elders, they frequently face danger of retaliation from the perpetrator.100 

Despite some attempts by women’s groups and NGOs to change this state of affairs, 

for example by encouraging women to take part in the peace negotiations and 

participating in the various transitional justice mechanisms, they are still facing serious 

challenges.101 

The domestic laws102 dealing with sexual violence are still based on the 

Belgian Colonial Penal Code from the beginning of the last century. Rape is mentioned 

under ‘infractions against the proper family order’. However, even this law is rarely 

enforced and victims of sexual violence may be forced to marry their rapist instead. 

This is still a fairly common practice, as is a simple reparation sum paid out to the 

father of the victim.103 Furthermore, there is little help available to the victim on a 

medical, social or justice level. There still are few powerful enough women’s 

organisations to lobby for the application of for instance CEDAW, which has been 

                                                 
98 Cahn (n 96) p 226. 
99 Human Rights Watch (n 92), p 22. 
100 Réseau des Femmes pour un Développement Associatif, Réseau des Femmes pour la Défense des 
Droits et la Paix and International Alert (2005) Women’s Bodies as a Battleground: Sexual Violence 
Against Women and Girls During the War in the Democratic Republic of Congo, South Kivu (1996-
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101 International Crisis Group (n 89), pp 8-10. 
102 For more information on the laws on sexual violence in DRC, see Réseau des Femmes pour un 
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Girls During the War in the Democratic Republic of Congo, South Kivu (1996-2003), p 53. 
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ratified by the government in 1986.104 Reports have shown also that women are almost 

absent from the judiciary.105 

In 2005, after heavy lobbying by NGOs, a new law on sexual violence106 was 

passed giving a better tool to the judiciary to deal with this type of crime.107 These 

recent legal reforms concerning sexual violence, despite their limited scope have 

allowed the prosecution of some cases in domestic courts, such as in Goma, which is 

a positive (first) step.108 Nonetheless, the situation remains grim. The attempts to use 

national and international legal instruments are isolated cases.109 Of the few cases 

which have been prosecuted, one had resulted in life imprisonment sentences for seven 

of the accused. They had been convicted for crimes against humanity and particularly 

for crimes of sexual violence. This was hailed as a great victory but was soon darkened 

by the easy escape from prison of the seven accused. The state of prisons and its 

capacity to enforce convictions is indeed another major problem in the national 

prosecution of sexual violence in the DRC.110 In view of these various facts, there have 

been calls for the ICC to take over as the domestic courts are visibly at pains to achieve 

any justice for the numerous victims of sexual violence.111  

The various case studies in this section show that the dealings of domestic 

courts vis-à-vis sexual violence vary from one country or even region to the other. 

Nevertheless, there is a general lack of prosecutions due to a number of factors 

examined above, including unwillingness or inability to deal with past war criminality. 

This can be attributable to the state of the judicial system after the conflict, the lack of 

trained personnel or infrastructures and to the lack of cooperation between different 

levels of courts and of political will to deal with such criminality. This results in a 

consistent lack of justice for the victims of sexual violence during the conflicts. The 

                                                 
104 Cahn (n 96) n pp 227-228.  
105 The International Crisis Group report eg that six out 119 judges in the east of DRC are women. See 
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last type of domestic courts to be examined in this chapter are domestic courts in third 

countries, which are very different from the courts discussed above but nevertheless 

have dealt with aspects of wartime sexual violence and therefore are of interest here. 

3. Domestic Courts in Third Countries 

There have been attempts at judging war crimes in national courts of third countries; 

notable examples of this are cases where genocide prosecutions were started against 

presumed Rwandan genocide perpetrators in Switzerland and Belgium in the last few 

years.112 Although no country is eager to take up such a difficult task, especially 

because it may raise issues of legitimacy or sovereignty depending on the cases, 

several (mostly western) countries have engaged proceedings against individuals, who 

immigrated to their countries.113 Nevertheless, this is still a rare and exceptional 

occurrence and possibly will stay so; therefore this subsection only briefly exposes this 

possibility. 

The growth of universal jurisdiction proceedings has been a response by some 

countries to widespread human rights violations and the dire levels of impunity in the 

countries where these crimes were perpetrated. These conditions, combined with 

pressure from civil society have in some circumstances resulted in some governments 

of third states deciding to take steps within their own judiciary to try offenders in order, 

for example, to set a precedent.114 The cases that have been initiated have often been 

a (sometimes desperate) means to raise awareness for a conflict where impunity is 

widespread and the suffering of the victims ignored. This type of action serves to instil 

pressure from the international community on successor regimes that make dubious 

use of justice. Nevertheless, this type of action may also be the desperate attempt of 

countries whose ‘bad conscience’ over failing to intervene in a conflict pushes them 

to such actions. 

There have been attempts at prosecuting cases of sexual violence perpetrated 

during the conflict in the former Yugoslavia in American domestic courts. This was 

                                                 
112 Schabas, WA (2003) ‘National Courts Finally Begin to Prosecute Genocide, the “Crime of 
Crimes’’’ in Journal of International Criminal Justice, vol 1, pp 47-48. 
113 Amnesty International (n 22) pp 11-12. 
114 cf Stephens, B (2000) ‘Expanding Remedies for Human Rights Abuses: Civil Litigation in 
Domestic Courts’ in Askin, KD and Koenig, DM (eds) Women and International Human Rights Law, 
vol 2, New York: Transnational Publishers, pp 119-123. 
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conducted under the ‘Alien Tort Claims Act’.115 The Alien Tort Claims Act was 

ratified in 1789 and allows pursuits for torts perpetrated in any country against 

anybody if violating the law of nations.116 The most advertised cases and the most 

interesting from a sexual violence point of view was against Radovan Karadžić under 

this Act and the Torture Victim Claim Act.117 The case involved accusations of ‘brutal 

acts of rape, forced prostitution, forced impregnation, torture and summary execution’. 

118 The case was brought in order to ask for compensation. There is little chance for 

the successful outcome of such initiatives. Nevertheless, other cases have been judged 

under this act, such as the case of foreign torture victims asking for reparations, which 

have been allocated to them by an American court in the 1990s.119 

These cases are nevertheless not the mainstream approach, and most probably 

will never be, to dealing with war crimes in general or specifically sexual violence. 

This type of initiative brings forward cases, which may benefit from the publicity in 

order to advance justice in the country where the offence took place, also because, as 

in the Karadžić case, the input of NGOs in the case opened new legal avenues. 

Nevertheless, these various cases also raised important issues of sovereignty and 

legitimacy. I shall now turn more particularly to some of the issues that have appeared 

with respect to the various types of domestic courts and their dealings with sexual 

violence discussed here.  

4. Critical Appraisal  

After having examined the work of different domestic courts and local justice 

mechanisms in countries emerging from a conflict and undergoing a transition, some 

conclusions become apparent concerning the main issues faced by this retributive 

mechanism.  

                                                 
115 For more details cf Wu, YS (1993-1994) ‘Genocidal Rape in Bosnia: Redress in United States 
Courts under the Alien Tort Claims Act’ in UCLA Women’s Law Journal, vol 4, pp 101-111. 
116 See opinion in Kadic v. Radovan Karadžić, Civil Action, no. 43, CN 1163, United States District 
Court, Southern District of New York and Jane Doe I and Jane Doe II v. Radovan Karadžić, Civil 
Action no. 93 Civ. 0878 PKL, United States District Court, Southern District of New York. 
117 Chinkin, C (1994) ‘Rape and Sexual Abuse of Women in International Law’ in European Journal 
of International Law, vol 5, pp 10-11. 
118 See Kadic v. Radovan Karadžić, Civil Action, no. 43, CN 1163, United States District Court, 
Southern District of New York and Jane Doe I and Jane Doe II v. Radovan Karadžić, Civil Action no. 
93 Civ. 0878 PKL, United States District Court, Southern District of New York.  
119 Stephens (n 112) p 123. 
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To begin with, it is clear that domestic courts encounter a number of difficulties 

after an armed conflict and may therefore not be in a capacity to operate properly 

immediately after the conflict.120 There may be several scenarios but they all generally 

relate to the fact that the courts lack among other things, personnel, infrastructures, 

funds or adequate legislation.121 A country in a transitional period may be faced with 

heavy financial problems and difficult choices to make on how to spend the scarce 

resources, with the result that often the judiciary is not prioritised. 

The issues raised by amnesties, in particular blanket ones, being past by the 

political leadership directly after a conflict, thus not allowing the judiciary to 

investigate and prosecute certain crimes or criminals is also to be taken into account 

when discussing the difficulties that domestic courts may encounter post-conflict.122 

Additionally a number of perpetrators may not be put on trial, such as the perpetrators 

who have fled or died or institutions resulting in a number of crimes not being even 

investigated.123 

There may be the problem of the dire lack of staff; there are simply no or not 

qualified enough and specifically trained personnel to run war crimes tribunals in 

general or to deal with specific crimes such as sexual violence.124 There are different 

reasons for this: on the one hand, they may have had to flee before or during the 

conflict or they may have been killed. On the other hand, it is possible that the court 

staff available has been corrupt or has heavily collaborated with the precedent 

regime.125 Therefore they may be either quite unwilling to deal with war crimes or, if 

they do, their actions may turn into an exercise of ‘victor’s justice’.126 What is clear is 

that the inclusion of international standards in the procedures at a domestic level is 

                                                 
120 See eg Judicial System Monitoring Programme (2004) Women in the Formal Justice Sector: 
Report on the Dili District Court, pp 6-7. 
121 See eg Sarkin (n 18) p 157. 
122 Roht-Arriaza, N (1998) ‘Truth Commissions and Amnesties in Latin America: The Second 
Generation’ in American Society of International Law Proceedings, vol 92, pp 313-315. See also the 
debate concerning ‘peace v justice’ in Campbell, C (2000) ‘Peace and the Laws of War: The Role of 
International Humanitarian Law in the Post-Conflict Environment’ in International Review of the Red 
Cross, no 839, pp 627-651. 
123 Shriver, DW (2001) ‘Truth Commissions and Judicial Trials: Complementary or Antagonistic 
Servants of Public Justice?’ in Journal of Law and Religion, vol 16, pp 10-11. 
124 See eg Réseau des Femmes (n 100) p 52-54. See also Human Rights Watch (2006) Looking for 
Justice: The War Crimes Chamber in Bosnia and Herzegovina, vol 18, no 1(D), pp 21-26. 
125 See eg International Center for Transitional Justice (n 61) pp 5-7. 
126 See eg Sarkin (n 18) p 149. 
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rare.127 Another possibility is that a vetting programme may have been put into place 

temporarily leaving the country without its police or judges. Often, there is also a 

problem with the infrastructures, which have been destroyed during the conflict. The 

rebuilding of courts can take time, especially if funds are lacking.  

On the other end of the spectrum, another recurrent issue concerns the victims: 

what is the need for justice, when basic access to food, medical assistance or education 

is an everyday struggle?128 In addition, domestic courts directly after a conflict may 

lack proper infrastructures for the protection and the preparation of the witnesses.129 

The issue of the protection of witnesses is especially important when dealing with 

sexual violence cases. Sexual violence in most cultures is a sensitive issue, and the 

stigma generally attached to it discourages victims and potential witnesses from 

coming forward. This is especially so if the victim is not given assurance that she will 

be safe and that her anonymity, if desired, may be safeguarded.130 There are other 

problems concerning survivors who accept to testify, which results from the possible 

clash between the rights of the victim and the rights of the defence. Indeed for example, 

there have been cases of names of victims having been leaked to the community by 

defence teams, which may be extremely detrimental if not dangerous for the victim.131  

Another issue of importance nevertheless are the rights of the defence, the 

defendants and standards of fair trial. One noticeable problem with Rwanda’s decision 

to try all defendants that have allegedly taken part in the genocide is that some 

defendants have been awaiting trial in prison for over ten years, seriously putting into 

question the respect for their rights. In addition, the issue of financial support is crucial 

here; in order to prepare adequately a court case the defence needs the means to do it 

and these are frequently unavailable. In the case of the gacaca courts defendants are 

not supposed to be given assistance by legal defence at all although they may be tried 

and sentenced heavily.132 On the other hand the prison system may also be in disarray 

and therefore even if defendants are tried and sentenced to prison sentences, it may be 

                                                 
127 See Roht-Arriaza, N (1996) ‘Combating Impunity: Some Thoughts on the Way Forward’ in Law 
and Contemporary Problems, vol 59, p 96.  
128 See eg Human Rights Watch (1996) Shattered Lives: Sexual Violence during the Rwandan 
Genocide and its Aftermath, pp 34-36. 
129 Human Rights Watch (2006) Looking for Justice: The War Crimes Chamber in Bosnia and 
Herzegovina, vol 18, no 1(D), p 33. 
130 See ibid p 33.  
131 See eg Human Rights Watch (n 16) p 25. cf Institute for War and Peace Reporting (n 59) p 8. 
132 See Daly, E (2002) ‘Between Punitive and Reconstructive Justice: The Gacaca Courts in Rwanda’ 
in International Law and Politics, vol 34, p 381. 
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very difficult for the post-conflict government to ensure that the sentences are enforced 

resulting in more impunity, lack of deterrence and danger for the victims/witnesses.133 

The non-availability of suspects is another issue faced by many courts. One of 

the reasons for this phenomena, is the fact that many suspects have moved to countries 

that do not have extradition treaties and therefore these countries do not legally have 

to hand them over.134 This allows widespread impunity and a breakdown in the efforts 

to end the conflict. This brings us also to the issue of non-cooperation between 

different judicial mechanisms after a conflict. This is a major hurdle faced by most 

countries post-conflict.135 

More specifically on the problems faced by courts concerning sexual violence, 

women often hesitate to come forward to demand justice at a local level.136 Indeed, 

reporting their experience to the police or lodging a complaint in local court is largely 

impossible as in many cultures, still today, women are frequently blamed, doubted 

and/or ostracised in cases of sexual violence or violence in general.137 There is also 

the problem that many people, and in particular women in conflict zones are illiterate 

and/or do not have access to education and therefore are not even aware of the 

possibility of asking for justice.138 Furthermore, the lack of will by men to provide 

justice for crimes they do not consider serious or consider part of the private realm is 

extremely detrimental to the prosecution of sexual violence at a domestic level. In 

addition, there is often a lack of will by local justice systems/courts to follow up on 

sentences they have passed on offenders who have been prosecuted. This in turn means 

that women may remain in a vulnerable position after their ordeal; a woman’s situation 

can even be worsened if she has testified and therefore exposed herself.139 

Lastly, the lack of training of personnel at all levels of the legal system 

concerning sexual violence against women is a major hurdle for the appropriate 

handling of such cases. The systemic under-representation of women at all levels in 

                                                 
133 UNHCR, UN Expert on Violence against Women Expresses serious Concerns Following Visit to 
Democratic Republic of Congo, Press Release, 30 July 2007, pp 4-5. 
134 Human Rights Watch (2006) A Chance for Justice? War Crimes Prosecutions in Bosnia’s Serb 
Republic, vol 18, no 3(D), p 36. 
135 See eg Amnesty International (n 51) pp 10-14. 
136 See eg Amnesty International (2004) Colombia: “Scarred Bodies, Hidden Crimes”: Sexual 
Violence against Women in the Armed Conflict, AI-Index: AMR 23/040/2004, pp 34-37. 
137 See eg International Rescue Committee (n 10) p 62. See also eg Amnesty International (n 134) pp 
33-34. 
138 See eg Human Rights Watch (n 92) pp 36-38. 
139 See generally International Rescue Committee (n 10) p 62. 
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the courts only perpetuates such problems.140 The lack of equality at all levels tends to 

render all proceedings unfair although the transitional period may be a perfect 

opportunity to allow a gender re-balancing.141 

In view of the difficulties encountered by many of the domestic courts after a 

violent conflict, there are several general remarks that may help to make this particular 

transitional justice mechanism more adequate for the treatment of wartime sexual 

violence. It seems important that public authorities and the judiciary accept the need 

to apply international standards when it comes to trying war criminals. Furthermore 

courts and prisons need to be rebuilt as a matter of priority and supported adequately 

both financially and politically to be able to function properly as soon as possible. It is 

paramount that the judiciary cooperates with international justice when it is involved 

but also especially with any restorative initiatives such as efforts to seek the truth or 

give out reparations, whether at a domestic or international level.142 Efforts to help 

women particularly to reconstruct their lives and include them within the countries’ 

efforts to rebuild and move forward are crucial at this level.143 The gender 

mainstreaming of for example domestic courts, the police, personnel of witness units 

should be dealt with as a matter of priority. These few points need to be taken into 

account when a country emerges from a conflict and domestic courts have to start 

dealing with cases of war crimes and in particular sexual violence.  

5. Concluding Observations 

This chapter has first considered domestic courts in countries emerging from conflicts 

and their dealings with the crime of sexual violence. Various case studies have been 

proposed: Rwanda, some of the countries from the former Yugoslavia and the DRC. 

All these case studies show various levels of commitment and progress in trying war 

                                                 
140 See for further discussion on the inclusion of women in transitional justice mechanisms, Bell, C 
and O’Rourke, C (2007) ‘Does Feminism Need a Theory of Transitional Justice? An Introductory 
Essay’ in International Journal of Transitional Justice, vol 1, pp 23-44. 
141 See eg International Crisis Group (n 89) p 17. 
142 See eg Roht-Arriaza, N (1998) ‘Truth Commissions and Amnesties in Latin America: The Second 
Generation’ in American Society of International Law Proceedings, vol 92, pp 313-315. cf Zinsstag, E 
‘Sexual Violence against Women during Conflict: the Need for a Coordinated Effort’ in id21 
Research Highlight, 12 May 2007. 
143 See the local-international initiative in Rwanda aimed at helping women economically, socially, 
give visibility to their victimisation and achieve equality, in Women’s Commission for Refugee and 
Children (2001) You Cannot Dance If You Cannot Stand: A Review of the Rwanda Women’s Initiative 
and the United Nations High Commissioner for Refugees’ Commitment to Gender Equality in Post-
Conflict Societies.  
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criminals generally, but little commitment to dealing with sexual violence. Rwanda 

now has various courts where this crime may be dealt with, and some defendants have 

been tried on these grounds but successful prosecutions are still rare. The former 

Yugoslavia has been characterised by an unwillingness to deal with this issue, refusals 

to hand over alleged perpetrators, and refusals to collaborate or exchange information. 

Nevertheless NGOs have achieved colossal work, for example in gathering evidence 

or preparing and accompanying witnesses. In the DRC, the situation has been very 

difficult for women victims of sexual violence during the conflict but the new law 

passed in 2005 may be the first step in rectifying this injustice. Second, some cases of 

domestic courts in third countries have been briefly put forward. Lastly, some of the 

issues plaguing this type of retributive mechanism have been discussed.  

It is a fact that domestic courts are under a lot of strain at the end of a conflict 

be it because their infrastructures are destroyed, the personnel is not available or 

because the rule of law is not re-established. This is one of the reasons for the 

emergence of international courts, another retributive mechanism within transitional 

justice, they will be examined at length in the next chapter. 
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CHAPTER 6: INTERNATIONAL COURTS 

1. Introduction 

As contended in the introduction to the thesis, the atrocities committed during the 

conflicts in the former Yugoslavia and Rwanda in the 1990s have triggered an 

unprecedented drive by the international community towards a more developed 

international criminal justice. A common reflection was that if countries in which these 

atrocities had been perpetrated, did not commit to bring justice to the numerous victims 

by prosecuting the perpetrators, then it was the international community’s moral duty 

to do so.1 Orentlicher explains further that the perpetration of sexual violence in those 

conflicts itself had an important bearing in this decision. In 1997, she argued that 

The reports of mass rapes played an important part in the very creation 
of the War Crimes Tribunal. Soon after these reports surfaced, the United 
Nations Security Council resolved to establish the first international war 
crimes court since the Nuremberg and Tokyo Tribunals half a century 
earlier. Although mass rapes were scarcely the only atrocities that led to 
this measure, reports of these crimes had a galvanizing effect on world 
opinion.2 

The concepts of individual liability at an international level or ‘the individual 

as a subject of international law’,3 which have become very relevant in the drive for 

international justice, have been discussed widely.4 International prosecutions ought to 

be systematic for what Bassiouni calls the ‘jus cogens crimes of genocide, crimes 

against humanity, war crimes and torture’, concentrating on ‘the leaders, senior 

executors and policy makers, who may otherwise be de facto beyond the reach of local 

law.’5 It is a matter of judging the individual rather than the group, dealing with the 

                                                 
1 See eg Etienne, M (1995) ‘Addressing Gender-Based Violence in an International Context’ in 
Harvard Women’s Law Journal, vol 18, pp 139-141. cf Goldstone, RJ (2002) ‘The Role of 
International Criminal Law in the Prosecution of War Crimes’ in Temple International and 
Comparative Law Journal, vol 16, no 2, pp 371-377. 
2 Orentlicher, D (1997) ‘Sexual Assault Issues Before the War Crimes Tribunal’ in Human Rights 
Brief, vol 4, no 2, p 1. 
3 cf Kelsen, H (1920) Das Problem der Souveränität und die Theorie des Völkerrechts, Tübingen: 
Mohr, p 125. 
4 See eg Bassiouni, MC (1996) ‘Searching for Peace and Achieving Justice: The Need for 
Accountability’ in Law and Contemporary Problems, vol 59, no 4, pp 9-28. cf Viseur Sellers, P 
(2004) ‘Individual(s’) Liability for Collective Sexual Violence’ in Knop, K (ed) Gender and Human 
Rights, Oxford: Oxford University Press. 
5 See Bassiouni, MC (1996) ‘Searching for Peace and Achieving Justice: The Need for 
Accountability’ in Law and Contemporary Problems, vol 59, no 4, pp 19-20. 
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‘individual’s liability’6 rather than ‘collective responsibility’7 as experts contend that 

international prosecutions of perpetrators may help maintain peace and even contribute 

to the reconstruction of the civil society.8 The establishment of the two ad hoc 

international tribunals after the conflicts in the former Yugoslavia and Rwanda have 

followed this logic. They have also provided a strong impetus for the creation of a 

permanent international court. However hybrid courts, part international part local, 

have also been developed in some of the countries emerging from violent armed 

conflicts, partly in response to demands by individual countries and local needs for 

justice and partly in response to the problems encountered by the ad hoc tribunals.  

This chapter will first bring forward some brief introductory remarks about the 

Nuremberg and Tokyo tribunals which have been the first so to say ‘international 

tribunals’ and their treatment of sexual violence. The chapter will then examine the 

various recently developed types of international courts, in particular the ICTR, ICTY, 

ICC, and hybrid courts, in particular those of Sierra Leone and Bosnia Herzegovina 

and in particular their treatment of the crime of sexual violence. The chapter will also 

discuss some of the main issues these various types of retributive mechanisms 

encounter. 

2. Short History of International Courts and Sexual Violence 

Before World War II, there are few examples of international courts, especially courts 

that may have attempted to deal with sexual violence as a war crime.9 This section will 

therefore examine the precedents left by the first two exercises of post-conflict 

international justice, especially regarding sexual violence committed against women. 

These two tribunals resulted from an unprecedented global conflict, in which millions 

of people died and whose victors took upon themselves to try the losers. Although the 

                                                 
6 See Viseur Sellers, P (2004) ‘Individual(s’) Liability for Collective Sexual Violence’ in Knop, K 
(ed) Gender and Human Rights, Oxford: Oxford University Press. cf Teitel, R (2000) Transitional 
Justice, Oxford: Oxford University Press, pp 34-36. 
7 See eg Jaspers, who developed the concept, in Jaspers, K (1947) The Concept of German Guilt, New 
York: Capricorn. See also Osiel for a discussion of ‘collective responsibility’ in this context, in Osiel, 
MJ (2000) ‘Why Prosecute? Critics of Punishment for Mass Atrocity’ in Human Rights Quarterly, vol 
22, p 126. cf discussion in Arendt, H (1963) Eichmann à Jérusalem: Rapport sur la Banalité du Mal, 
Paris: Edition Gallimard, in particular p 378.  
8 Amann, DM (2003) ‘Assessing International Criminal Adjudication of Human Rights Atrocities’ in 
Third World Legal Studies, pp 171-172. 
9 For a discussion on the origins of international criminal law, see eg Goldstone, RJ (2002) ‘The Role 
of International Criminal Law in the Prosecution of War Crimes’ in Temple International and 
Comparative Law Journal, vol 16, no 2, p 371. 
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intention behind this enterprise, which was to bring the masterminds of the conflict to 

justice, may have been laudable in theory; in practice, the tribunals held comparatively 

few war criminals to account, and they mostly came from the defeated Axis powers. 

Consequently, it has been dubbed ‘victors’ justice’.10 

Nuremberg Tribunal - After the end of World War II, the victorious nations 

created a tribunal to judge the major German war criminals, comprising both military 

and civilian officials. The process involved all the main Allied nations, including Great 

Britain, the USA, France and the USSR, who signed the London Agreement of August 

1945. The Nuremberg trials before the International Military Tribunal (IMT) started 

in November 1945.11 Defendants were accused of ‘crimes against peace’, which was 

a new notion at the time.12 The accused were also prosecuted for war crimes, meaning 

violations of the laws or customs of war.13 The last important heading was crimes 

against humanity.14 

Sexual violence was not mentioned specifically, except from the very general 

notion under which many atrocities are included: ‘other inhumane act’. As Viseur 

Sellers has argued, there were other instruments available, such as the illegality of 

sexual violence in international customary law or the clear banning of such crimes 

against women in the Lieber Code or The Hague Conventions,15 which, since the 

beginning of the 20th century, have been regarded as potential tools.16 In addition, the 

precedents existing within domestic courts, such as the American military courts,17 

could have led sexual crimes to be included more explicitly in the prosecutions at 

Nuremberg.18 However, as sexual violence had been prosecuted comparatively rarely 

                                                 
10 cf Teitel, R (2000) Transitional Justice, Oxford: Oxford University Press, p 52. 
11 See Askin, KD (1997) War Crimes against Women: Prosecution in International War Crimes 
Tribunals, The Hague: Kluwer Law International, p 129 or Bantekas, I and Nash, S (2003) 
International Criminal Law, (2nd edn), London: Cavendish Publishing Ltd, pp 326-327.  
12 Charter of the International Military Tribunal annexed to the Agreement for the Prosecution and 
Punishment of the Major War Criminals of the European Axis, August 1945, 82 UNTS 279 (entered 
into force 8 August 1945), art 6(a). 
13 See ibid art 6. 
14 See ibid art 6. 
15 Viseur Sellers, P (1999) ‘The Cultural Value of Sexual Violence’ in American Society International 
Law Proceedings, vol 93, pp 316-318. 
16 See also pt 1, ch 1, s 3 of the thesis. 
17 See for instance the interesting work realised by Lilly, who analyses trends in sentencing in 
American military courts for sexual violence during WWII, in Lilly, JR (2003) La Face Cachée des 
GI’s: Les Viols Commis par des Soldats Américains en France, en Angleterre et en Allemagne 
pendant la Seconde Guerre Mondiale, Paris: Payot. 
18 See Askin, KD (1997) War Crimes against Women: Prosecution in International War Crimes 
Tribunals, The Hague: Kluwer Law International, p 138. 
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in ordinary criminal or military courts anywhere before the 1940s, it is not surprising 

that the two international courts also neglected it. 

The IMT is frequently considered as the true beginning of international 

criminal justice because it was the first international criminal tribunal to be established 

and which managed to realise its goal. The IMT also set precedents that are still used 

in cases today.19 Nevertheless, it had many flaws and was criticised, among many other 

things, for its lack of ‘procedural safeguards for the accused’20 and for omitting many 

crimes from its jurisdiction, such as sexual crimes against women.21 Similar problems 

were encountered by the other international tribunal which was established at the end 

of World War II, what is now known as the Tokyo Tribunal. 

Tokyo Tribunal - The International Military Tribunal for the Far East (IMTFE) 

was created by an executive decree of General Douglas MacArthur in May 1946. This 

was an initiative led by the US alone. However, the Allied forces participated in the 

running of the tribunal by providing judges.22 The tribunal was created to judge the 

war crimes committed by the Japanese army during World War II.23 Although earlier 

evidence from the Rape of Nanking was brought forward, it was nevertheless not in a 

drive to shed light on the events or bring justice to the victims, but to ensure instead 

ample evidence against the defendants they had decided to try and convict.24 The 

Tokyo Charter, very similar in nature to the Nuremberg Charter, was American in its 

conception, and, as Askin notes, one interesting difference from Nuremberg was the 

appointment of three women as ‘assistant prosecution counsel at Tokyo’.25 There were 

28 defendants, all high-ranking Japanese army officers, diplomats or politicians, 

including the former Japanese prime minister.26 They all were given the right to be 

represented by two lawyers, one Japanese and one American.27 

                                                 
19 ibid p 163. 
20 Bantekas, I and Nash, S (2003) International Criminal Law, (2nd edn), London: Cavendish 
Publishing Ltd, p 333. 
21 See generally ch 4 of Askin (n 18) pp 129-163. 
22 Minear, RH (1971) Victor’s Justice: The Tokyo War Crimes Trial, Princeton: Princeton University 
Press, p 4. 
23 For more details see Askin, KD (1999) ‘Sexual Violence in Decisions and Indictments of the 
Yugoslav and Rwandan Tribunals: Current Status’ in American Journal of International Law, vol 93, 
no 1 pp 164-203, or Bantekas (n 20) pp 334-335. cf Minear (n 22). 
24 Brook, T (2001) ‘The Tokyo Judgment and the Rape of Nanking’ in Journal of Asian Studies, vol 
60, no 3, p 673. 
25 Askin (n 18) pp 166-167. 
26 Minear (n 22) p 4. 
27 Askin (n 18) p 174. 
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The crimes coming within the jurisdiction of the Tribunal were crimes against 

peace, conventional war crimes and crimes against humanity.28 One judge, Justice Pal 

opposed the final verdict, making remarks about the allegations of rape, generally 

putting them into question.29 Despite the attitudes of Justice Pal, Askin argues that the 

IMTFE was generally, against the wishes of the defence, quite open to hearing sexual 

violence testimonies, even if in the end not many traces of these testimonies can be 

found in the transcripts of the tribunal. In fact, the Rape of Nanking was incorporated 

by the prosecution under Count 45 of the indictment. Nevertheless, during the 

proceedings the count was left aside.30 The verdict found all defendants guilty, and 

even though there were three dissenting voices among the judges, each for different 

reasons, only one, Justice Pal was in favour of acquitting all the defendants. In one 

case, Yamashita was sentenced to death for crimes his troops had committed in which 

rape was included. However, rape and sexual violence remained crimes not worthy of 

much notice during this trial.31 

Both the Nuremberg and Tokyo tribunals were novel and groundbreaking 

instruments for the application of international criminal justice and post-conflict 

justice. However, despite this progress little has changed for victims of sexual violence 

and, save for some minor exceptions, impunity has been the rule after conflicts before 

and since and there has been little accountability for the many perpetrators of war 

crimes, particularly of sexual violence against women. There have been other attempts 

at international courts, which have had little bearing on the conflicts they were 

attempting to judge or the perpetrators they were supposed to punish.32 The creation 

of the ad hoc tribunals is an important departure from this state of affairs and will 

therefore be examined next. 

                                                 
28 Charter of the International Military Tribunal for the Far East, 19 January 1946 (General Orders No. 
1), Tokyo, as amended; General Orders No. 20, 26 April 1946, T.I.A.S. No. 1589, art 5. See Minear (n 
28) pp 23-33. 
29 See Brook (n 24) p 677. cf Askin (n 18) pp 181-185. 
30 Brook (n 24) p 679. 
31 ibid p 679. 
32 See generally eg the Russell Tribunal, in Duffett, J (ed) (1969) Against the Crime of Silence: 
Proceedings of the Russell International War Crimes Tribunal, Rag Book, Bertrand Russell Peace 
Foundation. cf Christodoulidis, EA (2000) ‘Truth and Reconciliation as Risks’ in Social and Legal 
Studies, vol 9, no 2, p 184. See more particularly on sexual violence the Women’s International 
Tribunal on Japanese Military Sexual Slavery, in Chinkin, C (2001) ‘Women’s International Tribunal 
on Japanese Military Sexual Slavery’ in American Journal of International Law, vol 95, no 2, pp 335-
340. Both were laudable exercises, which brought to the limelight specific aspects of the conflicts and 
victimisation but with little bearing for the perpetrators. 
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3. Ad Hoc Tribunals 

The motives for establishing the ad hoc tribunals for the former Yugoslavia and 

Rwanda have sometimes been questioned by suggestions that they were an attempt by 

the international community to hide their failure to take more active steps to stop the 

violence in those states.33 Even the former ICTY/ICTR Prosecutor Louise Arbour 

claims that this tribunal was created ‘out of the utter despair of the international 

community as to how to manage these unmanageable conflicts in the Balkans’.34 

Despite such claims, the two tribunals were set up and have dealt with crimes that may 

not have been prosecuted otherwise because as Moghalu argues, the ‘national courts 

were either unable, for lack of capacity, or unwilling, by reason of an absence of 

judicial independence and political will, to render justice’.35 

Undeniably, the conflicts in Yugoslavia and Rwanda have triggered a major 

breakthrough with the setting up of these two institutions. Through them, an 

unprecedented development of international criminal law and international 

humanitarian law thus allowed a more effective prosecution of those deemed most 

responsible for the war crimes committed in these conflicts. In addition, for the first 

time, international tribunals were set up by non-belligerent parties to the conflict 

therefore avoiding a repeat of a purely ‘victors’ justice’.36 

The tribunals were established outside the states where the crimes occurred, 

with the ICTY operating in The Hague, in the Netherlands from 1993 and the ICTR 

operating in Arusha, Tanzania from 1994. They were designed to deal with the worst 

offenders and leaders of the conflicts. Their structure is identical, each having three 

main bodies: the Office of the Prosecutor, which was shared to start with,37 the 

                                                 
33 Goldstone (n 9) p 375. cf Akhavan, P (1998) ‘Justice in The Hague, Peace in the Former 
Yugoslavia? A Commentary on the United Nation War Crimes Tribunal’ in Human Rights Quarterly, 
vol 20, p 744. 
34 Arbour, L (2003) ‘Crimes against Women under International Law’ in Berkeley Journal of 
International Law, vol 21, p 202. 
35 Moghalu, KC (2002) ‘Image and Reality of War Crimes Justice: External Perceptions of the 
International Criminal Tribunal for Rwanda’ in The Fletcher Forum of World Affairs, vol 26, no 2, p 
22. cf eg Kuo, P (2002) ‘Prosecuting Crimes of Sexual Violence in an International Tribunal’ in Case 
Western Reserve Journal of International Law, vol 34, p 309. 
36 McCormack, TLH (1996-1997) ‘Selective Reaction to Atrocity: War Crimes and the Development 
of International Criminal Law’ in Albany Law Review, vol 60, p 727. cf Arbour (n 34) p 202. 
Although this has been refuted by some in the former Yugoslavia, especially after the NATO 
bombings in Serbia. 
37 See UN Doc S/RES/1503 (2003), para 8. cf Mose, E (2005) ‘Main Achievements of the ICTR’ in 
Journal of International Criminal Justice, vol 3, pp 929. 
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Registry and the Chambers.38 An interesting innovation from the earlier international 

tribunals of Nuremberg and Tokyo is that they also have Appeals Chambers, which 

they share.39 In addition they each have a witness unit40 and an outreach programme.41 

One undeniable achievement of these two ad hoc tribunals is that they have 

raised international awareness of sexual violence during armed conflict.42 Arbour 

explains that the UN, when setting up the two tribunals, did not plan to deal particularly 

with sexual violence and certainly never expected it to take such proportions.43 

However, sexual crimes are dealt with specifically now in the ad hoc tribunals as 

crimes against humanity, war crimes, crimes of genocide and grave breaches.44 For 

example, the specific provision of the Rules of Procedure and Evidence common to 

the two ad hoc tribunals, Rule 96, has certainly represented a major step forward, 

showing also a shift in attitude towards sexual violence by the international 

community.45 Through Rule 96 victims do not have to assert their case in front of the 

court anymore, their former sexual conduct has become irrelevant and the issue of 

consent is not receivable any longer.46 

These improvements have enabled some of the sexual violence committed in 

former Yugoslavia and Rwanda to be prosecuted according to international standards. 

These cases have managed to set precedents that have already been referred to by 

                                                 
38 For a full description of the establishment, organisation and jurisdictions of the ICTY and ICTR see 
eg De Brouwer, A-MLM (2005) Supranational Criminal Prosecution of Sexual Violence: The ICC 
and the Practice of the ICTY and the ICTR, Mortsel: Intersentia, p 15-19. cf Schabas, WA (2006) The 
UN International Criminal Tribunals: The Former Yugoslavia, Rwanda and Sierra Leone, 
Cambridge: Cambridge University Press, pp 3-34. Specifically for the ICTR see also Van Den Herik, 
LJ (2005) The Contribution of the Rwanda Tribunal to the Development of International Law, Leiden: 
Martinus Nijhoff Publishers, pp 27-84. 
39 Schabas, WA (2006) The UN International Criminal Tribunals: The Former Yugoslavia, Rwanda 
and Sierra Leone, Cambridge: Cambridge University Press, pp 439-443. 
40 For more information, see De Brouwer, A-MLM (2005) Supranational Criminal Prosecution of 
Sexual Violence: the ICC and the Practice of the ICTY and the ICTR, Mortsel: Intersentia, p 231-282. 
More specifically for the ICTR, see eg Sluiter G (2005) ‘The ICTR and the Protection of Witnesses’ in 
Journal of International Criminal Justice, vol 3, pp 962-976.  
41 For the ICTR, see eg Peskin, V (2005) ‘Courting Rwanda: the Promises and Pitfalls of the ICTR 
Outreach Programme’ in Journal of International Criminal Justice, vol 3, pp 950-961. For the ICTY, 
see eg McDonald, GK (2004) ‘Problems, Obstacles and Achievements of the ICTY’ in Journal of 
International Criminal Justice, vol 2, pp 558-571. 
42 Goldstone, RJ (2002) ‘Prosecuting Rape as a War Crime’ in Case Western Reserve Journal of 
International Law, vol 34, p 278. 
43 Arbour (n 34) p 201. 
44 This has also been criticised because it overshadows all sexual violence that is not perpetrated at a 
massive scale. See eg Nikolić-Ristanović, V (2000) ‘The Hague Tribunal and Rape in the Former 
Yugoslavia’ in Nikolić-Ristanović, V (ed) Women, Violence and War: Wartime Victimization of 
Refugees in the Balkans, Budapest: Central European University Press, p 79. 
45 Goldstone (n 42) p 283. 
46 ibid pp 283-284. 
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domestic courts, hybrid courts in Sierra Leone and East Timor, and contributed to the 

preparatory work of the statutes of the International Criminal Court.47 Despite the 

many hurdles faced by the ad hoc tribunals such as their cost, the length of their trials 

or the lack of support that they have garnered from the populations they were allegedly 

working for, the jurisprudence that has been developed through their work is 

remarkable in many points.48 Some specific cases will be presented in the following 

sections with particular focus on their achievements concerning the prosecution of 

sexual violence. First, several cases dealt by the ICTR will be presented, as the ICTR 

was the first international court to successfully try sexual violence. 

3.1 International Criminal Tribunal for Rwanda  

The new government of Rwanda, in view of their retributive approach to the genocide 

and in order to avoid scepticism about their handling of the suspects or their purported 

revenge campaign, asked the international community for help in prosecuting some of 

the perpetrators of the genocide.49 Consequently, the International Criminal Tribunal 

for Rwanda (ICTR)50 was established but it took a long time to begin functioning and 

start actively trying cases. By 2005, over ten years after it was set up, only 23 

defendants had been tried. It is due to finish its first instance cases in 2008. It has 

received many criticisms internationally and within Rwanda.51 

Nevertheless, it has been pioneering in its prosecution of genocide, crimes 

against humanity and war crimes and its contribution to international public law, 

                                                 
47 cf Van Den Herik, LJ (2005) The Contribution of the Rwanda Tribunal to the Development of 
International Law, Leiden: Martinus Nijhoff Publishers, pp 27-84. cf also Short, JMH (2003) ‘Sexual 
Violence as Genocide: The Developing Law of the International Criminal Tribunals and the 
International Criminal Court’ in Michigan Journal of Race and Law, vol 8, pp 503-527 or for a more 
critical view see Hazan, P (2004) ‘The Revolution by the ICTY: The Concept of Justice in Wartime’ 
in Journal of International Criminal Justice, vol 2, pp 533-540. 
48 See eg Kuo, P (2002) ‘Prosecuting Crimes of Sexual Violence in an International Tribunal’ in Case 
Western Reserve Journal of International Law, vol 34, p 309 or McDonald, GK (2004) ‘Problems, 
Obstacles and Achievements of the ICTY’ in Journal of International Criminal Justice, vol 2, pp 558-
571.  
49 Amnesty International (2002) Rwanda – Gacaca: A Question of Justice, AI-Index: AFR 
47/007/2002, p 8. 
50 See UN Security Council (1994) Security Council Resolution 955 on the Establishment of the ICTR, 
S/RES/955. For more details on the ICTR see eg Van Den Herik, LJ (2005) The Contributions of the 
Rwanda Tribunal to the Development of International Law, Leiden: Martinus Nijhoff Publishers, 
especially ch 2. 
51 See generally Moghalu, KC (2002) ‘International Humanitarian Law from Nuremberg to Rome: 
The Weighty Precedents of the International Criminal Tribunal for Rwanda’ in Pace International 
Law Review, vol 14, pp 21-44. 
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international criminal law and to some degree to international humanitarian law.52 It 

has also demonstrated an ability to adjust when facing criticism. An example was its 

lack of care for victims, in particular those they asked to be witnesses. In 2000, in 

response to criticisms, the tribunal established a medical clinic to take care of the 

witnesses, physically and psychologically.53 It has also faced criticism regarding the 

low level of convictions for sexual violence and has subsequently introduced, for 

example, the doctrine of joint criminal enterprise (JCE) in an attempt to reverse this 

tendency.54 Nevertheless, the court’s main achievement has been the jurisprudence it 

has produced. As will be shown in the cases discussed below, some of the ICTR’s 

judgements were pioneering, especially for the prosecution of sexual violence. These 

cases have, for example, proven that sexual violence may be ‘part of the actus reus of 

genocide’.55 

The Akayesu case56 is groundbreaking for the prosecution of sexual violence, 

as it was the first time that an accused was convicted of rape as genocide and as a crime 

against humanity.57 Jean-Paul Akayesu, formerly a mayor of the Taba commune was 

officially accused of the following: genocide, crimes against humanity (extermination, 

murder, rape, torture, and other inhumane acts), and direct and public incitement to 

commit genocide.58 The case was also innovative because it specifically defined the 

crime of rape as a crime against humanity. No other court had done this before but 

many would after.59 It argued that: 

The central elements of rape cannot be captured in a mechanical 
description of objects or body parts […] Like torture, rape is used for 
such purposes as intimidation, degradation, humiliation, discrimination, 

                                                 
52 See Van Den Herik, LJ (2005) The Contributions of the Rwanda Tribunal to the Development of 
International Law, Leiden: Martinus Nijhoff Publishers, p 261. 
53 For more information, see Mose, E (2005) ‘Main Achievements of the ICTR’ in Journal of 
International Criminal Justice, vol 3, p 937. 
54 See Haffajee, RL (2006) ‘Prosecuting Crimes of Rape and Sexual Violence at the ICTR: The 
Application of Joint Criminal Enterprise Theory’ in Harvard Journal of Law and Gender, vol 29, p 
212. 
55 Mose (n 53) p 935. 
56 Prosecutor v Akayesu, case no ICTR-96-4-T, Judgement and Sentence, 2 September 1998 and 
Prosecutor v Akayesu, case no ICTR-96-4-A, Judgement, 1 June 2001. 
57 Askin, KD (2005) ‘Gender Crimes Jurisprudence in the ICTR: Positive Developments’ in Journal 
of International Criminal Justice, vol 3, p 1007. 
58 See Human Rights Watch (2004) Genocide, War Crimes, and Crimes against Humanity: Topical 
Digest of the Case Law of the International Criminal Tribunal fro Rwanda and the International 
Criminal Tribunal for the Former Yugoslavia, p 9. 
59 See eg Van Den Herik (n 52) p 193. cf MacKinnon, CA (2006) ‘Defining Rape Internationally: A 
Comment on Akayesu’ in Columbia Journal of Transnational Law, vol 44, pp 940-958. 
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punishment, control or destruction of a person. Like torture, rape is a 
violation of personal dignity.60 

The Chamber then famously defined the crimes of rape and sexual violence as follows: 

The Chamber defines rape as a physical invasion of a sexual nature, 
committed on a person under the circumstances which are coercive. 
Sexual violence which includes rape, is considered to be any act of a 
sexual nature which is committed on a person under circumstances which 
are coercive.61 

This case has set the foundations for other cases where rape was used as a tool of 

genocide.62 However, as explained in the introduction, sexual violence was initially 

almost overlooked. One of the main reasons why the indictment for rape was added 

was because of the intervention of the only female judge taking part in the trial, Judge 

Pillay of South Africa. This and, an amicus curiae introduced by the Coalition for 

Women’s Human Rights in Conflict Situations, prompted the suspension of the trial 

and further investigations of the alleged sexual violence relevant to the case.63 The 

indictment was subsequently changed to include sexual violence in addition to the 

other forms of crimes against humanity. The additional charges were ‘forcible sexual 

penetration of the vagina, anus or oral cavity by a penis and/or of the vagina or anus 

by some object, and sexual abuse, such as forced nudity’.64 Askin explains 

The Akayesu Judgement formally recognised that gender-related crimes 
are systematically used as instruments of war and terror, and the impact 
of the crime is extensive and devastating, resulting in harm inflicted far 
beyond the immediate victim, extending to families, whole communities, 
associated groups and the public at large. The significance of the law 
developed in this case is unparalleled.65 

The Akayesu case has now served as a precedent in several other cases and in 

the definitions of crimes applied in other transitional justice mechanisms, in particular 

                                                 
60 Prosecutor v Akayesu, case no ICTR-96-4-T, Judgement and Sentence, 2 September 1998, para 
597. 
61 ibid para 598. 
62 McHenry III, JR (2002) ‘The Prosecution of Rape under International Law: Justice that is Long 
Overdue’ in Vanderbilt Journal of Transnational Law, vol 35, p 1295. cf Short, JMH (2003) ‘Sexual 
Violence as Genocide: The Developing Law of the International Criminal Tribunals and the 
International Criminal Court’ in Michigan Journal of Race and Law, vol 8, p 517. 
63 Askin (n 57) p 1009. See also Coalition for Women’s Human Rights in Conflict Situation, Amicus 
Brief Respecting Amendment of the Indictment and Supplementation of the Evidence to Ensure the 
Prosecution of Rape and Other Sexual Violence Within the Competence of the Tribunal, 17 June 1997. 
cf Haffajee (n 54) vol 29, p 206. 
64 Davis, PH (2000) ‘The Politics of Prosecuting Rape as a War Crime’ in International Lawyer, vol 
34, no 4, p 1243. 
65 Askin (n 57) p 1012. 
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to deal with gender crimes.66 Despite Akayesu opening many doors for the prosecution 

of sexual violence during conflicts, the ICTR has not had the same success with some 

of its other cases involving sexual violence. 

Laurent Semanza,67 a former mayor of the Bicumbi commune, was accused of 

genocide and crimes against humanity (extermination, torture and murder).68 His trial 

lasted for a year and the judgement was issued in May 2003.69 His indictment was also 

changed to contain cases of rape, for instance, ‘torture by means of rape’. In addition, 

it was argued in the judgement that the mental element or mens rea to commit rape 

was present when he assaulted his victims and it thus contributed to be rape as a crime 

against humanity.70 

The Semanza case was innovative in its approach to sexual violence as it 

decided to follow the definition of rape given by the Appeal Chamber in the Foča case 

of the ICTY.71 It also renewed discussion of the issue of consent in the case of sexual 

violence, despite Rule 96’s clarity on the matter, which had been previously discussed 

at length in Akayesu.72 The result seems to have been what looks like a step backwards 

as it declared that consent has to be considered within each particular context, making 

it more difficult to define some actions as rape that would previously have fallen within 

the Akayesu definition.73 

In the end, not all rape charges resulted in a conviction mostly for procedural 

reasons.74 Mostly, ‘lack of evidence’ was advanced as an argument in the acquittal for 

several counts of rape as a crime against humanity, as persecution or as war crimes. 

Indeed, of the two specific indictments for rape as a crime against humanity, only one 

was upheld, although in the other, the defendant was convicted for the count of ‘torture 

                                                 
66 See eg Mantilla Falcon, J (2005) ‘The Peruvian Truth and Reconciliation Commission’s Treatment 
of Sexual Violence against Women’ in The Human Rights Brief, vol 12, no 2, pp 1-2. 
67 Prosecutor v Semanza, case no ICTR-97-20-T, Judgement and Sentence, 15 May 2003.  
68 See Human Rights Watch (n 58) p 10. 
69 Askin (n 57) vol 3, p 1013. 
70 See Van Den Herik (n 52) p 193. 
71 Prosecutor v Kunarac, Kovač and Vuković, case no IT-96-23A and IT-96-23/1A, Judgement, 12 June 
2002. 
72 See Van Den Herik (n 52) p 193. 
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74 See Prosecutor v Semanza, case no ICTR-97-20-T, Judgement and Sentence, 15 May 2003, para 
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as means of rape’.75 The Appeals Court upheld, and even increased the sentence, 

previously sentencing Semanza to 25 years of jail, which was increased to 35 years.76 

Despite such mitigated results, the Semanza case has had positive outcomes as the 

court was innovative and successful in trying sexual torture as a crime against 

humanity. 

The outcome of the case against Alfred Musema, however, had less positive 

results.77 Musema, formerly the director of a tea factory in Gisovu, was sentenced to 

life imprisonment on counts of genocide and crimes against humanity (extermination 

and rape). He had been charged by the ICTR with sexual violence and encouraging 

others to commit sexual violence, which has been considered to constitute acts of 

genocide.78 This case has had some interesting developments, which are worth 

examining, particularly the way it was run and its jurisprudence. After the revision 

made to the Rules of Procedures and Evidence because of criticisms about the 

slowness of proceedings at the ICTR, more decision-making power was handed to the 

judges concerning the use of witnesses. The Musema trial was subsequently the fastest 

to be completed.79 The use of evidence gathered by other magistrates, also known as 

the Swiss files, the use of precedents from the Tokyo tribunal concerning superior 

responsibility and the successful combination of civil and common law personnel for 

the prosecution, defence or for the judges themselves, were reasons enough to make 

this an innovative case.80 Of interest, particularly here is the tribunal’s decision to 

prosecute Musema on the grounds of rape as an act of genocide. It based its decision, 

after review of previous cases in the ICTR and ICTY, such as the Čelebići,81 

Furundžija82 and Akayesu cases, as the judges chose to follow its particular definition 

of rape.83 Aptel et al explain that 

                                                 
75 See Askin (n 57) pp 1013-1015. 
76 See Prosecutor v Semanza, case no ICTR-97-20-A, Judgement, 20 May 2005. cf ICTR ‘ICTR 
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The Chamber found that such acts targeted Tutsi women in particular, 
and specifically contributed to their destruction and to that of the Tutsi 
group. In this context, for the Chamber, the acts of rape and sexual 
violence were an integral part of the plan to destroy the Tutsi group.84 

Nevertheless, on appeal he was acquitted of the rape convictions due to ‘lack of 

evidence beyond a reasonable doubt’ and because it was failing ‘to bear its burden of 

proof’.85 His other charges were confirmed.86 This demonstrates in part the difficulty 

and unpredictability surrounding the prosecution of sexual violence even in a tribunal 

generally willing to prosecute this type of crime. 

The ICTR has been pioneering for the prosecution of sexual violence, 

particularly in the Akayesu case. Despite this success, it has not managed in its other 

cases to reiterate such forward-looking results for the prosecution of sexual violence. 

It actually has a rather low rate of convictions.87 The ICTR has nevertheless been 

remarkable as a tool and enticement for justice within Africa where post-conflict 

justice often had little place after conflicts.88 Through this precedent, it gave the 

impetus for other accountability mechanisms to be put in place and developed in other 

countries and within Rwanda itself.89 The sister tribunal set up in The Hague one year 

earlier, despite dealing with multiple conflicts, has had similar results. 

3.2 International Criminal Tribunal for the former Yugoslavia  

The International Criminal Tribunal for the former Yugoslavia (ICTY)90 has been 

surrounded by scepticism and criticism from its onset. In the case of the ICTY the 

‘peace versus accountability’ debate was leaving many to doubt the successful set up 

of an international tribunal, let alone the prosecution of high profile leaders and war 

criminals.91 It was set up in 1993, while the conflict was ongoing. Despite its failure 

to stop the conflict then, it managed to remove some offenders from the midst of the 
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88 cf Moghalu (n 51) pp 273-305. cf Arbour (n 34) p 201. 
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conflict and thus start a process of accountability, provide precedents for future 

domestic trials and an arena for justice in the region.92 

The tribunal originated from a resolution from the Security Council, but its 

Rules of Procedure and Evidence were written by the judges appointed to it. They 

attempted to integrate into the Rules the specific aspects, which started and fuelled the 

conflicts in the former Yugoslavia.93 This is one of the reasons why the ICTY took 

from 1993 to 1995 to begin investigating cases. By 1996, a number of defendants had 

been indicted and the tribunal had begun functioning.94 The crimes covered by the 

ICTY’s statute are war crimes committed since 1991, over the entire territory of the 

former Yugoslavia in which conflict occurred.95 

Despite ample reports of widespread sexual violence during the conflicts in the 

former Yugoslavia, sexual violence was barely mentioned in the statute of the tribunal. 

Article 5 was the only one mentioning rape as a crime against humanity.96 

Nevertheless, the tribunal, through external pressure but also through the initiative of 

the prosecutors, especially Justice Arbour, managed to prosecute sexual violence 

successfully in a number of cases and thus set some precedents.97 They have allowed 

some visibility for sexual violence and acknowledgement for the victims. I have 

chosen to present several cases which exemplify the difficulty but also the successes 

of the prosecution of sexual violence within this retributive mechanism. 

The Tadić case98 was the first case to be dealt with by the ad hoc tribunals, 

whether in The Hague or Arusha.99 It involved a man called Dusko Tadić, a former 

politician and café owner in Kozarac of Serbian nationality, who was convicted of 

crimes including beatings, rape, murder and torture committed against both women 
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and men in various camps including Omarska, Keraterm and Trnopolje in 1992.100 The 

case is pioneering in that it allows the prosecution of rape even if a person did not 

directly participate in the rapes but encouraged them or did not attempt to stop them. 

Paragraph 689 of the judgement asserts that: 

Aiding and abetting includes all acts of assistance by words or acts that 
lend encouragement or support, as long as the requisite intent is present. 
Under this theory, presence alone is not sufficient if it is an ignorant or 
unwilling presence. However, if the presence can be shown or inferred, 
by circumstantial or other evidence, to be knowing and to have a direct 
and substantial effect on the commission of the illegal act, then it is 
sufficient on which to base a finding of participation and assign the 
criminal culpability that accompanies it.101 

Tadić was indicted of ‘grave breaches’, ‘violation of the laws or customs of 

war’ and ‘crimes against humanity’ for the rapes he was accused of.102 Great 

expectations had been built on this case. Indeed, it was the first that dealt with sexual 

violence on its own. However, some of the counts relating directly to rape had to be 

abandoned because a witness refused to testify as she was fearful for her security 

afterwards.103 Although Tadić could not be found guilty of sexual violence himself, it 

was agreed that as such crimes were committed on a large scale around him and he did 

nothing to stop them, he could therefore be held responsible. 

This trial was able to set proper standards to protect witnesses during trials, 

also accepting that one witness was enough, if her testimony was deemed conclusive 

and therefore the rule that ‘one witness is no witness’ brought forward by the defence 

in this case was not to be applied here.104 This case is of great significance since it was 

the first case to be finished by the ICTY. For some experts however that meant that it 

was at the cost of a successful sexual violence prosecution and thus justice for the 

victims.105 
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The Čelebići106 case involved four defendants all based at a prison camp during 

the war close to the locality of Čelebići. The defendants were Bosnian Muslim men 

who were accused of raping Bosnian Serb women, who were interned in the camp.107 

Although one of the defendants was cleared of all charges of grave breaches (Delalić), 

the three remaining men were found guilty of ‘killing, torturing, sexually assaulting, 

beating, and otherwise subjecting detainees to cruel and inhumane treatment’.108 Three 

of them (excluding Landžo) were also accused of abusing their ‘superior authority’ for 

the purpose of committing sexual violence against their detainees.109 In their 

judgement, the judges expanded on the concept of superior responsibility. 

Furthermore, in relation to sexual violence, they concluded that in this case sexual 

violence could be considered as torture, and therefore, a grave breach of the Geneva 

Conventions.110 This case was the first to demonstrate that all sides of the conflict 

committed sexual violence and that sexual violence per se is considered by the tribunal 

as a violation of international law and thus as a war crime, whoever commits it.111 

Furundžija112 is another landmark case of the ICTY. Firstly, because the 

offender, Anto Furundžija, a Croat national who was a commander in the Croatian 

Defence Council (known as the ‘Jokers’),113 was accused of failing to stop acts of 

sexual violence even though he witnessed them and had the power to do so. He was 

charged with grave breaches and violations of the laws and customs of war114 due to 

his command responsibility.115 He was also charged with participating in acts of 

torture.116 Furthermore, and this is of even greater significance here, because of the 

way the court dealt with a request by the defence to dismiss the testimony of a witness 

                                                 
106 See Prosecutor v Delalić, Mucić, Delić and Landžo, case no IT-96-21-T, Judgement, 16 November 
1998. Prosecutor v Delalić, Mucić, Delić and Landžo, case no IT-96-21-A, Separate and Dissenting 
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Mucić, Delić and Landžo, case IT-96-21-Tbis-R117, Sentencing Judgement, 9 October 2001. 
Prosecutor v Mucić, Dećlić and Landžo, case no IT-96-21-Abis, Judgement, 8 April 2003. 
107 See Engle, K (2005) ‘Feminism and Its (Dis)Contents: Criminalizing Wartime Rape in Bosnia and 
Herzegovina’ in American Journal of International Law, vol 99, no 4, p 798. 
108 See Human Rights Watch (n 58) pp 113-119. 
109 Askin (n 99) p 114. 
110 Engle (n 107) p 798. cf Askin (n 99) p 114. 
111 Engle (n 107) p 798. 
112 See Prosecutor v Furundžija, case no IT-95-17/1T, Judgement, 10 December 1998 and 
Prosecutor v Furundžija, case no IT-95-17/1A, Judgement, 21 July 2000. 
113 Human Rights Watch (n 58) p 114. 
114 Davis (n 64) p 1240. 
115 Coan, CB (2000) ‘Rethinking the Spoils of War: Prosecuting Rape as a War Crime in the 
International Criminal Tribunal for the Former Yugoslavia’ in North Carolina Journal of 
International Law and Commercial Regulation, vol 26, pp 193-4. 
116 Human Rights Watch (n 58) p 114. 
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who, as it turned out after the trial, was suffering from PTSD during the proceedings 

and was being treated for it. The motion was denied by the court who explained that 

PTSD does not render a person’s memory of the traumatic events 
unworthy of belief. In fact, the expert evidence indicated that intense 
experiences such as the events in this case are often remembered 
accurately despite some inconsistencies.117 

Both in first instance and in appeal Furundžija was given prison sentences.118 

The case is important as the chamber confirmed that the privacy of the victims 

needs to be respected and reasserted that the wording of the judgements need to be 

gender sensitive. However, the judgement is a bit of a retreat from the Akayesu case as 

the definition of rape provided in this judgement is more restrictive. This made it more 

difficult for future sexual violence to be prosecuted under this new definition, as seen, 

for example, in the Musema case in the ICTR.119 

The Kunarac, Kovač and Vuković case120 also called the Foča indictment, dealt 

with three Bosnian Serb soldiers who as members of the ‘local Foča tactical Group’ 

were accused of systematic sexual victimisation of Bosnian women in the Foča 

municipality.121 They were indicted on the grounds of ‘crimes against humanity’, 

‘breaches of the Geneva Conventions’ (in particular article 3) and of ‘violations of 

customary international law of war’.122 It is a pioneer case in as much as it was the 

first to be concerned primarily with crimes of sexual violence against women in the 

conflict of the former Yugoslavia.123 It also provided the third definition of rape in 

international law, which consequences have been largely debated since.124 

The case concluded with all three defendants being convicted of sexual 

violence related convictions, in particular rape as crime against humanity, as torture 
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118 Human Rights Watch (n 58) p 114. 
119 See Askin (n 99) p 113. cf Van Den Herik (n 52) p 192. cf Kalosieh, A (2003) ‘Consent to 
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and as a war crime.125 Both the Trial Chamber and the Appeals Chamber found them 

guilty of rape, enslavement and torture and gave them lengthy prison sentences.126 

Experts saw this case, as McHenry explains, as going ‘beyond Akayesu in clearly 

detailing the legal rationale for its holdings as it unequivocally established rape and 

sexual enslavement as crimes against humanity’.127 It was also a novel case as the 

judges based their decision on the new jurisprudence emerging from the work of the 

ICTY and the ICTR. Another interesting aspect of this case was the judges’ acceptance 

of rape as a ‘war crime into customary international law’ and that it may affect both 

genders.128 However, the decision was discussed at great length in academic circles 

and in the media at the time of the judgement because of the fact that the systematic 

nature of the crimes could not be proven in the case of sexual violence being 

specifically committed against Bosnian victims. This meant that the defendants were 

convicted of rape and enslavement as a crime against humanity but it was not 

considered enough to be defined as genocide.129 

Finally, the case against Gojko Janković and Dragan Zelenović130 will be 

discussed briefly here. The two defendants were at first indicted alongside the Foča 

group (see above) in 1996. Their indictment in this case was filed on 20 April 2001. 

Radovan Stanković131 who was initially also on the indictment was transferred to the 

War Crime Chamber in Bosnia and has been successfully prosecuted and sentenced to 

20 years in prison there.132 Their indictment claims that in 1992 in Foča they arbitrarily 

arrested, detained, tortured and sexual abused Muslim and Croat civilians. The sexual 

abuse was particularly targeting Muslim women and some were forced into sexual 

slavery in brothels organised by soldiers. The two defendants were sub-commanders 

                                                 
125 Viseur-Sellers, P (1998) ‘Emerging Jurisprudence on Crimes of Sexual Violence’ The Contribution 
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Use of the Consent Paradigm to Prosecute Genocidal Rape in Foca’ in Women’s Rights Law Reporter, 
vol 24, pp 121-135. 
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of the military police and paramilitary groups. Zelenović was sentenced to 15 years 

imprisonment by the ICTY133 but a number of his rape charges were dismissed in a 

plea bargain.134 

These various cases emerging from the ICTY have had a great impact on the 

development of international criminal justice and international law in general but also 

more particularly on the prosecution of sexual violence committed during armed 

conflicts. These cases have established precedents now used in many other courts, 

whether international or domestic, and have managed to open avenues for the 

prosecution of this type of crime that few other cases have. This progress was achieved 

in spite of the tribunal’s imperfections and the many criticisms it has received. The 

ICC, which was greatly influenced by the work of the two ad hoc tribunals, has 

developed at great speed in the last decade, despite many negative predictions as to its 

set up or existence. 

4. International Criminal Court  

The International Criminal Court (ICC) had been in gestation for a long time and had 

been wished for in one form or another by many, but the fact of its actual existence 

took many commentators by surprise, as its final developments were reasonably swift, 

despite many hurdles.135 It is still at an early stage of its existence but the international 

community has proved its commitment to pursue and prosecute the gravest war crimes 

by creating an innovative statute with a clear aim: deterrence through its 

permanence.136 In addition, by taking up cases not dealt with by domestic courts, it 

will exercise its goal of complementarity, and thus signify to domestic courts the need 

to prosecute particular crimes, to victims that justice will be done and to perpetrators 

the end of impunity for war crimes.137 
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During June-July 1998, the Statute of the ICC was negotiated by delegates of 

160 countries, intergovernmental organisations and UN agencies. In addition, over 200 

NGOs were allowed to participate in the negotiations. Feminist groups were active 

from the onset to ensure stipulations for an equal representation of women within the 

tribunal and for the inclusion of appropriate provisions for dealing with the specific 

crimes committed against women, such as sexual violence.138 The Rome Statute139 

was adopted on 17 July 1998 in Rome and the 60 ratifications needed to implement 

the statute were reached in 2002, well before the deadline. The court was thereafter 

created in The Hague, the Netherlands.140 

A theoretical distinction has been drawn between the supporters and opponents 

of international justice, and in particular of the ICC.141 The ‘legalists’ considered as 

the supporters have placed a lot of hope in this innovative retributive mechanism aimed 

at dealing with war crimes committed in the different conflicts around the world. 

However, the ICC also provoked fear and wrath as it represents a loss of sovereignty 

for individual countries, which may become the targets of the ICC prosecutorial team. 

The ‘realists’ considered as the opponents, fought for the world to understand the 

possible dangers represented by an institution such as the ICC. Davis reports that: 

These realists are fearful that if the international courts become 
successful in achieving enforcement power, this power might be 
politicised and used against countries such as the United States and its 
allies. They believe the real agenda of the United Nations in establishing 
the ICC and the tribunals is restraining US military power, and they 
resent that a permanent international court would expose US forces 
overseas to prosecution outside of the American judicial system.142 

It is in part for this reason that the Americans are still resisting ratifying the Rome 

Statute. Realists do not believe that international justice can serve as a deterrent. This 

comes as an embarrassment to some, as the Americans played such a decisive role in 

the building up and shaping of the statute, which in the end they failed to ratify.143 
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Hazan argues that the American position has provoked puzzlement worldwide as, for 

example, the Americans were forcing Serbia to deliver their war criminals, such as 

Milošević, to the ICTY but were simultaneously pressuring them not to join the ICC. 

He argues that ‘for the Serbian public, already sceptical concerning the independence 

of the ICTY, this selective approach to international justice discredited the work of the 

Hague Tribunal’.144 

With regard to sexual violence, the statute of the ICC is the most advanced and 

progressive instrument available. It is the fruit of the latest jurisprudence from the ad 

hoc tribunals and from up to date domestic legislation.145 Indeed, the weight a 

judgement like Akayesu had in the drafting of article 6 of the Rome Statute on genocide 

is immense. Before the judgement was passed, some diplomats were questioning 

whether rape could be part of the crime of genocide. That vision changed radically by 

the precedent set by Akayesu.146 The negotiators also found common grounds, 

sometimes creating unlikely alliances, thus managing to resolve some cultural issues 

potentially forbidding. Through the lobbying of NGOs and other interest groups, the 

result is unequalled.147 For example, the alliance of the Vatican with some Islamic 

countries, which were against the inclusion of any reference potentially allowing 

abortion, as, for instance, the crime of forced pregnancy may have.148 Sometimes the 

negotiations between the different parties resulted in strange compromises, such as, 

for example, on the definition of ‘gender’, which became article 7(3) of the Rome 

Statute. 

For the purpose of this Statute, it is understood that the term ‘gender’ 
refers to the two sexes, male and female, within the context of society. 
The term ‘gender’ does not indicate any meaning different from the 
above.149 
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This definition was the fruit of negotiations based on the ‘Report of the Secretary 

General to the Beijing Platform for Action’ and the customary use of the term. Once 

the negotiations finished and the definition accepted, the concept was used extensively 

in the rest of the statute, sometimes replacing more contentious concepts.150 

Notwithstanding such oddities, on paper, this is the most up to date and 

advanced instrument to tackle widespread sexual violence committed during a 

conflict.151 For example, the innovative role given to victims within the proceedings 

of the ICC supplants any previous approaches on this matter.152 This court however 

may not be submerged by sexual violence cases since it is only to deal with the worst 

cases and the worst offenders, that is to say that only genocidal amounts of sexual 

violence or the highest-ranking military officers and politicians may be the target of 

the prosecutorial team. It is generally accepted that the latter are not the ones against 

whom sexual violence is the most easy to prove.153 Nevertheless, some have proposed 

new avenues to deal with this particular problem, such as Russell-Brown who 

advocates the systematic use of the ‘doctrine of command responsibility’ by the ICC 

to deter such crimes and prosecute the leaders who do not stop or instead encourage 

sexual violence.154 

The ICC is only supposed to intervene if the national courts of a given country 

are not able or willing to take over post-conflict justice.155 This means that quite some 

time may elapse before cases are ready to be dealt with by the ICC and that will always 

go against the prosecution on counts of sexual violence. There have been recent 

indications that this situation may change as the ICC has started investigating some of 

the wartime sexual violence in the Central African Republic, as the widespread 

impunity seems to fuel the conflict and indeed further sexual violence is being 
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committed.156 In the DRC, the ICC has taken active steps and indictments have been 

made against two Congolese combatant leaders, Lubanga157 and Katanga.158 Although 

numerous documentation of sexual violence was available the prosecution decided 

eventually not to charge Lubanga on these counts.159 Charges have been made 

specifically for sexual violence, in particular for sexual slavery in the case of 

Katanga.160 These trials are ongoing. 

Hybrid courts have been the international retributive instrument the most ‘en 

vogue’ in recent years for assisting countries emerging from conflicts, which have to 

deal therefore with a large number of war criminals despite their failing domestic 

retributive mechanisms. These courts will be examined next.  

5. Hybrid or Mixed Courts 

National courts on the one hand, may be unable to function properly when emerging 

from conflict, because of financial, political or structural problems, thus not managing 

to hold a majority of perpetrators of war crimes to account.161 Sexual violence may 

frequently not be dealt with in this jurisdiction, through for example traditional lenient 

approaches or inadequate legislation for dealing with the crime. There may also be a 

lack of infrastructures or available personnel to be able to build up successful cases. 

International courts on the other hand, may also be inadequate as they are intricate and 

costly to put in place, deal only with a small minority of offenders and may suffer from 

a lack of support from the local population. Indeed, they may have the right provisions 

in their statutes to prosecute sexual violence but have for example little legitimacy 

locally thus little influence over the shift that is needed in traditional perceptions of 

sexual violence. The search for an alternative to the two above-mentioned types of 
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courts resulted in the appearance of mixed courts in several countries or regions having 

recently emerged from violent armed conflicts.162 

Hybrid or mixed courts163 seem in fact to be a compromise between the two 

above-mentioned types of retributive mechanisms within transitional justice. They 

certainly have been considered as able to resolve some of the hurdles mentioned above 

and have thus become the preferred retributive instrument, along with domestic courts, 

for dealing with the war criminality in some of the most recent conflicts. Sierra 

Leone,164 East Timor,165 Kosovo,166 Bosnia and Herzegovina167 or Cambodia168 are 

some of the countries or regions where a mixed or hybrid court has been established 

with more or less success hitherto. The treatment of sexual violence within those courts 

is also not straight forward and even though this is an instrument with a lot of potential 

for a more adequate handling of sexual violence, there are some important hurdles to 

overcome. 

Hybrid or mixed courts are a relatively new type of retributive mechanism and 

as such may provide survivors of human rights abuse with an increased chance of 

justice.169 Dickinson describes hybrid courts as follows: 
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Such courts are ‘hybrid’ because both the institutional apparatus and the 
applicable law consist of a blend of the international and the domestic. 
Foreign judges sit alongside their domestic counterparts to try cases 
prosecuted and defended by teams of local lawyers working with those 
from other countries. The judges apply domestic law that has been 
reformed to accord with international standards.170 

They are an attractive instrument because they are malleable to a situation, to the 

particular needs of a country or region coming out of conflict. They are available to 

fill the gaps left by the other retributive and even restorative justice instruments.171  

For a mixed court to be put in place and to function, several conditions need to 

be fulfilled. The national judiciary has to be able to contribute, at least in part, to the 

court. Local court personnel will be aware of local practises and may therefore 

contribute more adequately taking into account local sensitivities and specific 

needs.172 The court must nevertheless apply national and international law and 

precedents, still allowing for specificities relevant to each individual situation to be 

taken into account.173 The courts must be on the territory where the conflict took place 

thus allowing visibility for the crimes committed, acknowledgment for the harms 

suffered and accountability for the perpetrators.174 The local population must be 

supportive of and accommodated by such an enterprise. Lastly, the international 

community must be committed to bring financial assistance and expertise.175 Through 

the application of these various conditions, hybrid courts may allow the 

reestablishment of the rule of law, the training of the local judiciary and for 

international standards to be included in a national setting, which are frequently 

lacking after an armed conflict.176 

For victims of sexual violence during armed conflicts, hybrid courts are of 

particular interest. These courts are situated within the boundaries of the country where 

the conflict took place, enabling the jurisdiction to be considered as more legitimate 

and influential by the population.177 Hybrid courts may be able to tackle crimes, which 
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would not automatically be dealt with by local courts such as in many cases sexual 

violence. They may enable the setting of precedents for the domestic courts.178 They 

may thus encourage the prosecution of sexual violence at a domestic level.179 At the 

same time, this type of court, through its outreach programmes, may allow some 

awareness among the civil society to develop because of the impact that its cases may 

have directly on the population and, as a result, encourage the acknowledgement of 

the suffering of the victims within the society. By helping to combat impunity and 

making it visible to the population, it may be a more effective deterrent to future 

offenders. To that extent, the existence of such a jurisdiction may help also to 

implement some ‘indispensable’ cultural changes.180 

The next sections will examine two very different examples of hybrid courts 

established in countries which have recently undergone violent conflicts and in which 

sexual violence against women had been widespread. I will first assess Sierra Leone’s 

special court as it was established the earliest of the two. Second, the War Crimes 

Chamber of Bosnia and Herzegovina will be discussed. The two courts will be 

examined with a special emphasis on what they have managed to achieve for sexual 

violence. 

5.1 Sierra Leone: The Special Court 

The conflict in Sierra Leone lasted for more than a decade, officially starting in 1991 

as a civil war, although foreign elements were taking part. There was a first agreement 

to stop the conflict, the Lomé Peace Agreement signed in 1999,181 which was granting 

a controversial general amnesty for all fighters and all crimes.182 The UN never 

recognised this amnesty.183 The number of persons killed during this conflict is 
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thought to be about 100,000.184 The number of victims of sexual violence is unclear 

although Physicians for Human Rights and Medecins Sans Frontières have both 

explained that about half of the women they had treated had been sexual assaulted. 

The ICTJ report argues that ‘sexual and gender-based violence was the most reported 

form of human rights abuse in Sierra Leone’.185 Human Rights Watch estimates the 

number of victims of sexual violence in Sierra Leone at over 200,000.186 

A Truth and Reconciliation Commission was first established in 2000187 to 

examine the responsibilities in the past conflict. The final report was presented in 2004. 

However, in 2000 the president of Sierra Leone also asked assistance for the creation 

of a court, which would be able to prosecute the past war criminality.188 After long 

negotiations a special court was proposed that would be established by treaty (instead 

of resolution as the ad hoc tribunals had been) and that it would have to find its own 

financial support. In March 2002, a report was presented about the feasibility of the 

court and although the report was rather negative as to the future of the court in Sierra 

Leone – especially because of the few resources available in the country and the need 

for a clear and well-defined prosecutorial strategy – the committee writing the report 

did not veto the enterprise. The Special court was set up three months later.189 The 

Security Council appointed Robin Vincent as Registrar and David Crane as prosecutor. 

They both have small teams who all arrived in Sierra Leone in the summer of 2002. 

About half of the judges were to be appointed by the Sierra Leonean government.190 

Although civil society was allowed some input in the negotiations for the setting up of 

the court, it was generally quite frustrated by its lack of access to discussions about the 

relationship between the TRC and the special court.191 The ICTJ conclude in their 

report on the special court that: 

The Special Court emerged from a unique convergence of a government 
eager for justice in the wake of a failed amnesty, yet unable to conduct 
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the trials itself, and an international community anxious to stabilize the 
region by removing those who threatened the peace. The international 
community also wanted to implement a new model that would serve as 
an alternative to the ad hoc tribunals.192  

The court’s funding is based on voluntary donations. In Sierra Leone the 

promised donations amounted to $114.6 million, when in the end only $60 million 

were given which means that, as Schabas explains, ‘the precarious and uncertain 

reliance on voluntary contributions was more than an inconvenience: it threatened their 

independence and impartiality’.193 The first years were assured but the constraints 

imposed by the limited budget and the consequences of ‘donor fatigue’194 have had 

repercussions on the running of the trial such as the number of accused being tried.195 

This court has been hailed by some experts as a success and generally an 

important step towards a more systematic prosecution of war crimes, especially crimes 

of sexual violence. The special court was established in 2002 in order to prosecute the 

worst offences. As Nowrojee comments in her report: 

Despite significantly fewer resources and staff [than in Rwanda] at his 
disposal, prosecutor David Crane made a concerted decision that justice 
would be delivered to Sierra Leonean victims of sexual violence. Under 
his watch, a prosecution strategy that incorporated sexual violence 
crimes was devised at the outset and followed through consistently. With 
only 10 investigators in the team, two competent and experienced female 
investigators were immediately dedicated to sexual assault 
investigations.196 

The same report noted that the prosecutor’s team did a particular effort to implement 

their outreach programme. They went with interpreters to remote villages to explain 

to the local populations their work and their results.197 Nowrojee also argues that: ‘The 

UN Special Court for Sierra Leone has, from the outset, incorporated gender 

investigations as a priority into its work, and has charged sexual violence more 

comprehensively’.198 

                                                 
192 ibid p 14. 
193 Schabas, WA (2004) ‘Conjoined Twins of Transitional Justice? The Sierra Leone Truth and 
Reconciliation Commission and the Special Court’ in Journal of International Criminal Justice, vol 2, 
p 1088. 
194 Eaton, S (2004) ‘Sierra Leone: the Proving Ground for Prosecuting Rape as a War Crime’ in 
Georgetown Journal of International Law, vol 35, p 914. 
195 Human Rights Watch (n 186) p 63. 
196 Nowrojee, B. (2005) ‘“Your Justice is Too Slow” Will the ICTR Fail Rwanda’s Rape Victims?’ 
Occasional Paper 10, United Nations Research Institute for Social Development, p 11. 
197 ibid p 21. 
198 ibid p 27. 



 

 201 

Actually, both transitional justice mechanisms seem to have taken the resolve 

to properly incorporate sexual violence against women in their dealings. And although 

women have been traditionally considered inferior to men under Sierra Leonean 

law,199 the TRC and the Special Court have shown that if the political will to deal with 

this type of crime exists then it is possible to act upon it.200 The teams working within 

the courts have appropriately been gender mainstreamed, with the inclusion of 

experienced investigators, particularly for dealing with sexual violence.201 The statutes 

of the court have gained from the precedents set by the ICTR, ICTY and the statutes 

of the ICC concerning sexual violence. In incorporating the definition of rape 

emerging from these precedents in its statutes, the court has demonstrated its 

determination in dealing with this type of crime and thus has the tools to develop a 

jurisprudence which may serve positively the domestic courts, in order for them to 

tackle in turn this crime.202 Human Rights Watch in their report in 2005 seem to be 

equally positive about the way the court has advanced in its work. The number of cases 

dealt with, the efficiency and fairness with which they have been dealt with, the efforts 

made to appropriately protect witnesses and victims and to implement the outreach 

programmes are all significant examples to use in future cases.203 

Nonetheless, not all experts have been as positive about the results of the 

special court204 and in particular recently problems have emerged concerning the 

prosecution of sexual violence. As a matter of fact some cases have been concluded in 

which the charges of sexual violence have not been upheld, despite the defendants 

having been found guilty of all other charges of war crimes and crimes against 

humanity.205 In addition, there have been setbacks, especially in indicting members of 

the Civil Defence Force of sexual violence, despite the evidence brought forward, even 

if delayed. The charges of sexual violence charges have been dismissed mostly on 
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procedural grounds.206 One of the reasons for the dismissal was due to the time it took 

the prosecution team to secure witnesses willing to testify and the acceptance by the 

court that new charges be added to the indictment. Although the prosecution team 

argued that the cases of sexual violence should be considered as ‘exceptional 

circumstances’ and should be allowed to be added, this was rejected by the court.207 

These setbacks are worrying as this court has all the elements available for the 

successful prosecution of a crime which has been reported to having been widespread 

during the conflict.208  

All in all, the hybrid court in Sierra Leone has managed to break a few taboos 

in Sierra Leone but also at an international level and even if the novelty of this court 

has faded within the country and some of the criticism, which have been made to the 

ad hoc tribunals, are now also a reality in this court, this is a retributive instrument 

with much potential. It is a fact that some sexual violence has been prosecuted (even 

if not charged in the end), greater care has been given to the survivors and the national 

courts will benefit from the precedents, hopefully soon including sexual violence 

convictions, coming out of the special court. It is too early to cast final judgements 

upon this court. The Court in Bosnia Herzegovina has started its work recently, pushed 

by the deadline of the ICTY to finish its work. The first cases to come out of this hybrid 

tribunal show great promise. 

5.2 Bosnia and Herzegovina: The War Crimes Chamber  

The War Crimes Chamber (WCC) in Bosnia and Herzegovina209 is still at a fairly early 

stage of its work. It was established on 9 March 2005 in Sarajevo in cooperation with 

the ICTY and the Office of the High Representative.210 It is the result of a number of 

concerns both national and international. First, to ensure that war crimes committed 

during the war of the former Yugoslavia are being prosecuted. Second, to have a 

                                                 
206 Kendall (n 201) pp 10-11. See also Kendall, S and Staggs, M (2005) Silencing Sexual Violence: 
Recent Developments in the CDF case at the Special Court for Sierra Leone, University of California 
at Berkeley (War Crimes Studies Center), p 5 
207 Kendall (n 201), pp 10-11. 
208 Eaton (n 194) pp 873-919. 
209 See the official website of the court at http://www.sudbih.gov.ba/?jezik=e (last visited 20 June 
2007). Cf ‘Security Council Briefed on Establishment of War Crimes Chamber within State Court of 
Bosnia and Herzegovina’ SC/7888, 8 October 2003.  
210 See Human Rights Watch (2006) Looking for Justice: the War Crimes Chamber in Bosnia and 
Herzegovina, vol 18, no 1(D), p 1. cf UNSC (2003) Security Council Briefed on Establishment of War 
Crimes Chamber within State Court of Bosnia and Herzegovina, SC/7888. 

http://www.sudbih.gov.ba/?jezik=e


 

 203 

transitional role between the ICTY and the local courts, as the ICTY is approaching 

the end of its mandate and is far from having finished its work, the WCC is expected 

to progressively take over the remaining cases. Thirdly, it is hoped that it will allow a 

more successful restoration of the rule of law within Bosnia and Herzegovina. It is also 

hoped that this court will manage to address some of the major criticisms made to the 

ICTY. 

The problems of distance and lack of accessibility for victims and witnesses, 

of cost as well as the lack of ‘resonance’ within the country may all find some resolve 

with this type of court, still enjoying at the same time a certain amount of international 

input.211 Human Rights Watch report that 

The inclusion of international professionals is intended to ensure that 
recognized fair trial standards are met in the work of the WCC. The goal 
is to build on the existing expertise of local professionals within the 
justice sector to ensure a sustainable domestic capacity to address war 
crimes cases after international involvement has ceased (a transition that 
the WCC aims to complete by 2009).212 

The WCC has a mixture of international and national prosecutors, although until 

December 2007 all international prosecutors should have been replaced by local ones. 

The Criminal Defence Support Section is lead by an international director and is 

financed by the Registry. There have been concerns raised nonetheless about the 

ability of the defence counsel to deal with the new Criminal Procedure Code which 

was adopted in 2003. It started a new adversarial system for its trials, with for example 

the cross-examination of witnesses. Trainings for the defence counsels was planned 

but dropped due to resource shortages.213 

There have been several indictments on grounds of sexual violence which have 

now resulted in convictions. Indeed several trials have recently been concluded which 

are of interest here. The case against Nedo Samardžić214 was taken over by the WCC 

in September of 2005. He had been accused of a number of war crimes among which 

were a number of counts of sexual slavery, forced sexual intercourse and rape against 
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Bosnian women. He was sentenced to 24 years in prison by the Appellate Panel in 

December 2006. 

The case against Gojko Janković215 was taken over by the WCC in November 

2005 from the ICTY who had him in custody since March 2005. In February 2007, he 

was sentenced to 34 years of imprisonment on the counts of among other: 

Torture, coercing another by force or by threat of immediate attack upon 
his life or limb, or the life or limb of a person close to him, to sexual 
intercourse or an equivalent sexual ac (rape), sexual slavery, enforced 
prostitution, forced pregnancy, enforced sterilization or any other form 
of sexual violence of comparable gravity.216 

He has been accused and indicted on a number of charges of sexual violence but also 

indicted for his role as a commander of a group of men who all participated to some 

degree to the sexual violence against non-Serb women and girls (some were as young 

as 12). The sentence which was given to him is of first instance. 

The case of Radmilo Vuković217 is the most recent, he was indicted in October 

2006 and a verdict was given to him of five years and six months imprisonment in the 

first instance in April 2007. Vuković has been accused of forcible sexual intercourse 

when the victim was unconscious due to his violence, rape and forcible sexual 

intercourse which resulted in the pregnancy and subsequent birth of a baby boy. 

These various cases are examples of what may be achieved when there is 

political will, international collaboration and clear goals set by prosecutorial teams. 

The collaboration between the ICTY and the various countries within the former 

Yugoslavia has resulted in a more active prosecution of war crimes. The WCC must 

manage to keep on the work as it has, with the level of standards and the commitment 

it has shown. Clearly, this tribunal has prosecuted successfully some cases of sexual 

violence which bodes well for the future. 

Hybrid courts as well as the other international courts examined in this chapter 

have encountered problems, some common to all international courts and some 

particular to each type. Some of these will be discussed in more detail next. 
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6. Critical Appraisal  

After having examined the work of the ad hoc tribunals concerning sexual violence, 

the potential of the ICC as a possible tool for responding to this crime and some of the 

relevant work of hybrid courts, a number of observations can be brought forward 

regarding the main obstacles and challenges faced by these retributive mechanisms. 

Some of the remarks are of a general nature and may be common to all different 

mechanisms, some are specific to one of the mechanisms and some are specific to the 

treatment of sexual violence committed during armed conflicts.  

To begin with, some critics have raised the issue that these tribunals may be 

too one-sided, as they do not take into account all the victims and do not prosecute 

offenders from all sides of a conflict. The two obvious examples are the refusal by the 

ICTR to deal with atrocities committed by the RUF during their return to Rwanda,218 

and the perception in the former Yugoslavia among some parts of the population that 

the ICTY had sided with one ethnic group. This was seen as biased as it was clear that 

the conflict had been intricate, and had resulted in victims and perpetrators in all 

participating groups, which at first was completely ignored by the tribunal.219 In both 

cases, the spectre of Nuremberg’s ‘victors’ justice’ has been challenging the alleged 

objectivity of the enterprises.220 

In addition, during the establishment of the ad hoc tribunals, concerns were 

issued by the governments of the countries under scrutiny, arguing that if their citizens 

were going to be tried there, there should be similar tribunals for other conflicts with 

similar types of crimes.221 There was a fear as Meron argued, about the ‘selectivity 

involved in a system where the establishment of a tribunal for a given conflict situation 

depends on whether consensus to apply chapter VII of the UN Charter can be 

obtained’.222 Garapon called it a problem of ‘lack of reciprocity’ and a problem of 

‘double standards’ by explaining ‘one of the recurring criticisms directed at 
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international criminal justice is that of ‘double standards’.223 Why charge Milošević 

with ethnic cleansing in Bosnia Herzegovina and Kosovo, and not Putin, who reports 

say may be allowing similar war crimes to be committed in Chechnya?224 This frequent 

reproach emphasises the alleged lack of reciprocity and strengthens the discussions 

about the lack of legitimacy favoured by some.225 

Furthermore, there is little trust and especially little understanding for example 

for the ad hoc tribunals among the targeted populations, as they are physically far from 

the place where the crimes were committed.226 As a result, they may be perceived as 

out of context or ‘imperialist’ institutions imposed by foreign powers.227 Nevertheless, 

the international tribunals have been deliberately located far from the set of the 

conflicts, hoping to protect the objectivity of the tribunals and to avoid pressures from 

the different protagonists of the conflicts. Critics have said that ‘the physical distance 

that exists between the seat of the ICTY and the Balkan countries means that the 

victims and their families are denied direct and immediate access to the work of the 

Tribunal’.228 Hybrid courts, by being located in the countries concerned have resolved 

some of these issues, although they tend to remain quite misunderstood by parts of the 

population.229  

To this end, both ad hoc tribunals were provided with outreach programmes, 

whose aim is to explain to the local populations the work of the tribunals and the 

advancement of each individual case.230 This is to encourage greater support for the 

work that is being done.231 Critics say that both the ICTY and the ICTR have failed in 

this mission, as they are quite misunderstood and do not seem to have managed to get 

the local population to support their work.232 Instead, in some cases, the opposite has 

happened as some war criminals have been turned into martyrs through propaganda 
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campaigns and the changes in attitudes that a properly implemented outreach 

programme may be able to produce, cannot happen.233 In the case of hybrid tribunals, 

despite efforts to attempt to respond to the above mentioned problems with the 

outreach programme, the important role that these courts have in setting precedents 

and helping the reestablishment of the rule of law in societies have had mitigated 

success. Therefore they cannot come across to those who need it most. But the fact 

that outreach teams in hybrid tribunals are rather small and stretched and still manage 

to do some of that important work as shown in the example of Sierra Leone is quite 

positive.234 

A number of problems with the international tribunals are common to all these 

structures and relate to their nature per se. They are sustaining structural, 

administrative and financial problems.235 In the case of the ad hoc tribunals, the 

structural problems seem to result mostly from the fact that the three main bodies 

constituting the court (the Chambers, the Office of the Prosecutor and the Registry) 

are too independent from each other, and therefore not sufficiently accountable to each 

other and to the main political organs of the UN.236 In addition, the cost of such an 

enterprise has often put their existence into question.237 In the case of hybrid courts, 

funding is also an important problem, despite the fact that hybrid courts are costing far 

less than international courts. One of the reasons is that hybrid courts are not being as 

publicised internationally and therefore do not receive the same support as the ICC or 

the ad hoc courts. Another reason is that hybrid courts rely only on voluntary funding; 

they are therefore at the mercy of their donors.238 The funding depends also on the 

political will in the country itself. For example in East Timor, the government 

apparently refused repeatedly international proposals of funding for aspects of the 

court and other transitional mechanisms, which subsequently were missing for these 

mechanisms to be able to operate appropriately.239 
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Furthermore the international tribunals deal with a very small minority of 

offenders, usually limited to the masterminds and leaders of the conflicts. In Rwanda, 

for instance, only a number of offenders have been tried by the ICTR, although vast 

numbers are still awaiting trials in Rwanda’s prisons. Some critics have also 

denounced the length of trials,240 arguing that it was unfair to the victims, as they do 

not get justice and thus a possibility of closure. For the offenders as well, they have 

sometimes been in jail since their arrest, some over ten years earlier, some without 

access to a defence council, waiting for their trials.241 

In the case of hybrid courts, there is also the problem of these courts’ time 

constraints, in which results have to be produced. This in turn may also be detrimental 

to the rights of the defendants. In East Timor, the defence were sometimes not given 

time to present their cases or were simply dismissed. Despite that the defendants were 

convicted.242 In Sierra Leone, a Defence Office was incorporated in the Rules of 

Procedure and Evidence, which was a breakthrough as neither the ad hoc tribunals nor 

the ICC have been endowed such an office. Nevertheless, problems have arisen 

particularly through the lack of precedents and budgetary constraints.243  

In addition, the high number of defendants straight after a conflict may result 

in additional difficulties for international courts. For example in Sierra Leone the lack 

of collaboration between the two levels of courts, and the other transitional justice 

mechanisms was regretted, as it seriously impedes their work.244 Human Rights Watch 

have also reported for the special court in Sierra Leone issues with the disclosure of 

witness identity, delays in the decisions, the defence office’s lack of funding and 

training for its staff and that the follow up of victims/witnesses was still limited.245 A 

criticism that has appeared at all judicial levels is the lack of cooperation with other 

transitional justice mechanisms, which here again has been noticed. Nevertheless the 

fact that the ICC has agreed to lend its premises for the trial of Charles Taylor in The 
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Hague, whose security cannot be assured were the trial to take place in Sierra Leone, 

shows that cooperation is possible.246 

Some discrepancies have also arisen between international and domestic 

courts, which need to be addressed. One issue is the differences in treatment of alleged 

offenders in custody waiting to be judged. Another is the disparity in the sentences 

given out to them. For example, the dilemma posed by the death penalty is far from 

being resolved. All international institutions have abolished it whereas many domestic 

institutions have not done so yet. Rwanda executed some offenders from the genocide 

until 1998 but has stopped since without officially putting an end to this practice.247  

Despite the continued theoretical existence of the death penalty and the 

potential for heavy sentences in Rwanda, convictions for sexual violence in the ICTR 

are still quite rare and some sentences can be seen as lenient, certainly not taking into 

account the whole range of consequences that sexual violence crimes imply for the 

victims’ livelihood after the conflicts.248 In fact, for victims of sexual violence, 

especially the ones that have been injured or who have contracted an illness such as 

HIV/AIDS as a result of the attack, the work of the ad hoc tribunals is considered as 

too slow. Indeed, some women in Rwanda are dying before they are able to give their 

testimonies. This has inspired critiques as some of the defendants awaiting their trials 

or those sentenced to prison sentences receive treatments for their injuries and their 

illnesses, whereas the victims outside cannot afford treatments and therefore may 

die.249 This said some limited efforts to remedy this situation have been made, by the 

setting up of a clinic for the victims for example.250 

The prosecution of sexual violence in the hybrid tribunals, despite the clear 

potential of these courts for dealing with such crimes, has been sketchy. The WCC in 

Bosnia and Herzegovina has shown the most potential, what should be partly attributed 

to the fact that it has had the ICTY supervising its cases and therefore experience and 

precedents at hand added to the political will to do so.251 In Sierra Leone, the statutes, 
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dispositions of the court and the political will are all present for the prosecution of 

sexual violence within the special court, however for various reasons, particularly 

procedural ones, it has failed to deliver, yet.252 East Timor’s serious crime unit on the 

other hand, has been the most disappointing concerning the prosecution of sexual 

violence, but it has not managed to deliver for other war crimes either, therefore not 

allowing much hope for justice in general for the victims of atrocities in this country.253 

The lack of training of the personnel concerning the issue of sexual violence 

against women in particular, as much the domestic as the international personnel and 

at all levels of the courts is a serious hurdle for an adequate and efficient  prosecution 

of sexual violence. Because of the lobbying of women’s and human rights groups and 

the precedents set by recent post-conflict tribunals added to a general cognisance of 

this problem, improvements have been made but more can and should be achieved. 

The systemic under-representation of women at all level in the courts is another 

problem that impedes the swift running of such an enterprise.254 The lack of equality 

at all levels tends to render all proceedings unfair although the transitional period may 

be a perfect opportunity to allow a gender re-balancing.255  

In many of the cases where charges of sexual violence have been included in 

the indictments, the rape charges were put aside because there was not enough 
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Studies Series, The Serious Crimes Process in Timor Leste: In Retrospect or De Bertodano, S (2003) 
‘Current Development in Internationalised Courts’ in Journal of International Criminal Justice, vol 1. 
cf Othman, M (2003) ‘The Framework of Prosecutions and the Court System in East Timor’ in 
Ambos, K and Othman, M (eds) New Approaches in International Criminal Justice: Kosovo, East 
Timor, Sierra Leone and Cambodia, Freiburg: Edition Iuscrim and Linton, S (2001) ‘Rising from the 
Ashes: the Creation of a Viable Criminal Justice System in East Timor’ in Melbourne University Law 
Review, vol 25. See also Cohen, D (2006) ‘”Justice on the Cheap” Revisited: The Failure of the 
Serious Crimes Trials in East Timor’ in Analysis from the East-West Center, no 80 and Judicial 
System Monitoring Programme (2004) Women in the Formal Justice Sector: Report on the Dili 
District Court as well as Whittington, S (2000) ‘The UN Transitional Administration in East Timor: 
Gender Affairs’ in Development Bulletin, no 53, pp 74-76. cf Charlesworth, H and Wood, M (2001) 
‘“Mainstreaming Gender” in International Peace and Security: The Case of East Timor’ in Yale 
Journal of International Law, vol 26. 
254 Despite the clear international commitment to remedy this injustice, see eg UN Security Council 
(2004) Report of the Secretary-General on Women, Peace and Security, S/2004/814. See for further 
discussion on the inclusion of women in transitional justice mechanisms, Bell, C and O’Rourke, C 
(2007) ‘Does Feminism Need a Theory of Transitional Justice? An Introductory Essay’ in 
International Journal of Transitional Justice, vol 1, pp 23-44.  
255 Duggan, C and Abusharaf, AM (2006) ‘Reparation of Sexual Violence in Democratic Transitions: 
The Search for Gender Justice’ in De Greiff, P (ed) The Handbook of Reparations, Oxford: Oxford 
University Press, p 638. 
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evidence or there were problems with the witnesses,256 despite the ‘victim-friendly’ 

approach in the Rules of Procedure and Evidence.257 A very high burden of proof is 

required by the ICTR, for example, to prosecute sexual violence. This resulted from 

the narrower definition of rape provided in Kunarac, therefore making it more difficult 

for sexual violence charges to result in convictions.258 It may nonetheless be difficult 

for the victims of the sexual violence to come forward and to give witness statements 

as they may be taking the risk of being re-victimised and re-traumatised.259 Special 

witness units have been created and although they have started to take care of witnesses 

before and during the proceedings, the aftermath remains a serious problem. Many 

witnesses have been promised anonymity, but because of fair trial procedures, their 

names may be given to the defence who may leak their names to the communities. 

Thus, when the witnesses return home, in some cases, they may face rejection, pressure 

or threats.260  

Nevertheless the lack of commitment to systematically investigate and 

prosecute sexual violence remains one of the main hurdles of an appropriate response 

to sexual violence committed during conflicts.261 Indeed, the prosecution of sexual 

violence seems to be very dependent on political will and the individual agenda of 

prosecutors, a claim that has been exemplified, as some critics have noted, during Carla 

Del Ponte’s first term as Chief prosecutor for both tribunals. As opposed to her 

predecessors, she did not pursue the commitment by the UN to investigate and indict 

sexual violence systematically.262 Therefore, the prosecutions and particularly the 

judgements seem to be rare for sexual violence, and as argued by Breton-Le Goff, they 

are as a matter of fact becoming even rarer, for instance, in the ICTR.263 

                                                 
256 See Barrett, RP and Little, LE (2003) ‘Lessons of Yugoslav Trials: A Role for Conspiracy Law in 
International Tribunals’ in Minnesota Law Review, vol 88, pp 30-85. 
257 See Ní Aoláin, F (1997) ‘Radical Rules: The Effects of Evidential and Procedural Rules on the 
Regulation of Sexual Violence in War’ in Albany Law Review, vol 60, p 892. 
258 Haffajee (n 54) p 209. 
259 See the example of Rasim Delic (Prosecutor v Delic, case no IT-04-83/PT, Indictment, 17 March 
2005) tried in the ICTY, whose rape charges he was acquitted of, after the main witness refused to come 
and testify. See Sense Tribunal ‘Prosecution Drops Rape Charges’ 7 December 2007, available at 
http://www.sense-agency.com/en/stream.php?sta=3&pid=10650&kat=3 (last visited 10 December 
2007). 
260 Nowrojee (n 179) p 22. 
261 Askin (n 57) p 1008. 
262 Nowrojee (n 179) p 10. 
263 See Graph 5 where it is shown that since 1999 the charges and convictions on grounds of sexual 
violence have only decreased in the ICTR. See Coalition for Women’s Human Rights in Conflict 
Situations (Breton-Le Goff, G) (2002) Analysis of Trends in Sexual Violence Prosecutions in 
Indictments by the International Criminal Court for Rwanda from November 1995 to November 2002. 

http://www.sense-agency.com/en/stream.php?sta=3&pid=10923&kat=3
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Another potential problem for the victims who are willing to testify is the 

outcome. Not all cases end in a conviction and sometimes the cause for such a result 

may only be procedural. For instance, in the Semanza case, it was argued that 

insufficient notice was given to the accused.264 In the Kajelijeli case,265 although he 

was charged with rape, he was acquitted in the first instance. It could have been 

appealed but the prosecutor missed the deadline of the appeal and it was turned 

down.266 In the end, the victims may be the ones who paid the highest price for that 

negligence, having had to go through the whole trial procedure, to no avail. 

The problems faced by these various courts are many and the obstacles 

sometimes seem insurmountable.267 Nevertheless, it is now a fact that they are part of 

the transitional justice landscape and that they have the tools to achieve even more 

concerning sexual violence during armed conflicts in the future, thus potentially 

contributing in this manner to an improved response to sexual violence. It is clear 

however that without a clear cooperation between local and international courts, 

neither may be truly effective or fair. Burke-White calls therefore for a ‘jurisdictional 

relationship of complementarity’ between the two levels of courts in order to advance 

post-conflict justice.268 It is also crucial that the international commitment to integrate 

women systematically in any efforts of post-conflict retribution and to provide them 

with the tools to participate in the set up and maintenance of a lasting peace and the 

building of a just society is given priority.269 International courts are the most adequate 

instrument to set precedents on such issues and therefore influence other transitional 

justice mechanisms.  

7. Concluding Observations 

International tribunals have come a long way since the Nuremberg and Tokyo tribunals 

after World War II. Few believed it possible to have a permanent international tribunal 

                                                 
264 Askin (n 57) p 1013. 
265 Prosecutor v Kajelijeli, case no ICTR-98-44A-T, Decision on Defense Motion, 12 March 2001. 
266 Nowrojee (n 179) p 18. 
267 See eg Cassese, A (2006) Report on the Special Court for Sierra Leone, submitted as independent 
expert. 
268 Burke-White, WW (2007) ‘The Domestic Influence of International Criminal Tribunals: The 
International Criminal Tribunal for the Former Yugoslavia and the Creation of the State Court of 
Bosnia & Herzegovina’ in Paper 185, University of Pennsylvania Law School, available at 
http://lsr.nellco.org/upenn/wps/papers/185, p 52. 
269 UN Security Council (2002) Report of the Secretary-General on Women, Peace and Security, 
S/2002/1154, p 9. cf Zinsstag, E ‘Sexual Violence against Women during Conflict: the Need for a 
Coordinated Effort’ in id21 Research Highlight, 12 May 2007. 

http://lsr.nellco.org/upenn/wps/papers/185
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10 or 20 years ago but it is a reality, which is now supported by a majority of 

countries.270 For sexual violence, it is undeniable that an unstoppable shift towards 

accountability has started and sexual violence is being prosecuted more systematically 

and in some cases more accurately. This is in great parts due to the developments that 

have taken place at the international judicial level. These achievements will and 

already have influenced domestic courts and impacted on non-retributive mechanisms, 

in particular as regards the inclusion of crimes against women in proceedings.271 

However, many problems remain; the ICTY and the ICTR are due to finish their work 

before the end of the decade and have tried only a handful of perpetrators. The ICC is 

still at an early stage of its existence and its commitment to deal with sexual violence 

will be made visible in the months and years to come. Hybrid courts, despite having 

encountered various problems from the beginning of their existence, have shown that 

they have potential if supported financially and politically.  

Part 2 was constituted first of chapter 5 in which I have examined domestic 

courts as the principal retributive tool to bring justice to sexual violence survivors. It 

discussed some particular examples and the numerous challenges faced by that type of 

court in the prosecution of war crimes. In chapter 6, various types of international 

courts were discussed at length for their treatment of sexual violence as well.  

Not all experts and victims do nevertheless consider retribution as the best or 

the only solution in a transitional period.272 Retribution has many flaws, especially 

when the prosecution of sexual violence is concerned. To mention but one, the fact 

that it remains principally an instrument of revenge against offenders rather than an 

instrument in favour of victims, demonstrates the need for an alternative.273 Indeed the 

focus is generally on the punishment of perpetrators rather than on the possibilities of 

knowing the truth, being compensated and of the possibilities of reconciliation within 

the community. In fact, these are three aspects, which are crucial to take into account 

for an adequate transitional justice perspective for survivors of sexual violence in a 

                                                 
270 To this day, 105 countries have signed up to be a party, Japan being the latest country to take that 
step. See http://www.icc-cpi.int/asp/statesparties.html (last visited 4 February 2008). 
271 See s 3.1 of this chapter and chap 6, s 3.2. 
272 See Strang, H and Sherman, LW (2003) ‘Repairing the Harm: Victims and Restorative Justice’ in 
Utah Law Review, vol 15, no 1, p 17. 
273 See ibid. 

http://www.icc-cpi.int/asp/statesparties.html
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post-conflict context. Part 3 will therefore examine the potential of a restorative 

approach to sexual violence after armed conflicts. 
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PART 3: TRANSITIONAL JUSTICE, RESTORATION AND SEXUAL VIOLENCE  

Introduction 

Restoration in the case of sexual violence against women in the context of transitional 

justice is about exploring a response which transcends the traditional punitive 

approach,1 discussed in Part 2. It attempts to address the ‘collective responsibility’2 

rather then solely ‘individual liability’.3 It facilitates mechanisms for victims, 

offenders and communities in order to allow a transition in which eventually some 

healing, reconstruction and reconciliation may be attained. Restoration favours a more 

inclusive, victim-friendly and reconciliatory approach to post-conflict justice. This 

alternative which is constituted of a wide array of possibilities can not intend to replace 

but rather complement the traditional retributive response to atrocity given after an 

armed conflict.4 Villa-Vicencio claims that the coordination of the two approaches is 

needed for a transition from a conflict ridden country to a country with a functioning 

rule of law and where a human rights’ culture may develop, to be successful.5  

The thesis will examine the value of this type of justice for sexual violence by 

exploring some of the restorative justice mechanisms that are currently available to 

respond to victims of sexual violence after an armed conflict. Therefore only 

restorative mechanisms, which are directly relevant, or may become so, for sexual 

violence survivors will be examined, that is to say truth commissions, reparations and 

restorative justice in its strict meaning. Two other main non-retributive mechanisms, 

which are usually part of transitional justice, are considered to be mostly irrelevant 

here.6 On the one hand, amnesties, which may be implemented in the interest of for 

example peace negotiations, or in order to encourage perpetrators to come forward 

                                                 
1 Aukerman, MJ (2002) ‘Extraordinary Evil, Ordinary Crime: A Framework for Understanding 
Transitional Justice’ in Harvard Human Rights Journal, vol 15, p 43. 
2 As understood in Jaspers, K (1947) The Concept of German Guilt, New York: Capricorn. See also 
generally the discussion eg in Arendt, H (1963) Eichmann à Jérusalem: Rapport sur la Banalité du 
Mal, Paris: Edition Gallimard. 
3 See for the case of sexual violence eg the discussion in Viseur Sellers, P (2004) ‘Individual(s’) 
Liability for Collective Sexual Violence’ in Knop, K (ed) Gender and Human Rights, Oxford: Oxford 
University Press, pp 153-194. 
4 See discussion in Roberts, P (2003) ‘Restoration and Retribution in International Criminal Justice: 
An Exploratory Analysis’ in Von Hirsch, A, Roberts, J, Bottoms, AE, Roach, K and Schiff, M (eds) 
Restorative Justice & Criminal Justice: Competing or Reconcilable Paradigms? Oxford: Hart 
Publishing, p 127. 
5 See Villa-Vicencio, C (2006) ‘Transitional Justice, Restoration and Prosecution’ in Sullivan, D and 
Tifft, L (eds) Handbook of Restorative Justice, London: Routledge, pp 388-390.  
6 cf Aukerman for a list of the wide range of other non-retributive alternatives in Aukerman (n 1) pp 
43. 
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after a conflict,7 may thus not always be sensed as an adequate response by the 

victims.8 For women, who frequently are the majority of victims, it can mean that they 

may still be at the mercy of their assailant and their situation may hence be made 

worse.9 On the other hand, lustration or vetting processes, which are about removing 

war criminals from public life, about clearing former corruption and malpractices by 

taking out the worst elements and retraining others.10 As such they are part of a 

political plan to show a clear break with the past and to ensure stability but have little 

to do with victims.11 

Consequently this part is constituted of three chapters. Chapter 7 will consider 

in more depth the work of truth commissions. Chapter 8 will examine reparation 

schemes. Finally chapter 9 will assess some aspects of restorative justice per se, 

specifically focusing on what it may achieve for victims of sexual violence during and 

after armed conflict. Some of the main challenges encountered by each of the 

mechanisms will be discussed at the end of each chapter. 

                                                 
7 For a discussion on the relation between amnesties and truth recovery, see eg Small, K (2000) 
‘Truth, Reconciliation and Justice: The South African Experience in Perspective’ in Modern Law 
Review, vol 63, pp 1-24. 
8 See eg discussion in Greenawalt, K (2000) ‘Amnesty’s Justice’ in Rotberg, RI and Thompson, D 
(eds) Truth v Justice: The Morality of Truth Commissions, Princeton: Princeton University Press, p 
194. cf discussion in Mallinder, L (2007) ‘Can Amnesties and International Justice be Reconciled?’ in 
International Journal of Transitional Justice, vol 1, no 2, pp 208-230. For a general discussion on 
amnesties see Veitch, S (2001) ‘The Legal Politics of Amnesty’ in Christodoulidis, E and Veitch, S 
(eds) Lethe’s Law: Justice, Law and Ethics in Reconciliation, Oxford: Hart Publishing, pp 33-45. 
9 Turshen, M (2001) “Engendering Relations of State to Society in the Aftermath” in Meintjes, S, Pillay, 
A. and Turshen, M (eds) The Aftermath: Women in Post Conflict Transformation, London: Zed Books, 
p 93. 
10 For a short introduction to the nature, goals and of various examples of such processes, see Healing 
Through Remembering, (2006) Making Peace with the Past: Options for Truth Recovery Regarding 
the Conflict In and About Northern Ireland, pp 28-30.  
11 See eg discussion in Olson, L (2004) ‘Mechanisms Complementing Prosecution’ in International 
Review of the Red Cross, no 845, p 182. 
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CHAPTER 7: TRUTH COMMISSIONS 

1. Introduction 

Nobody is fully happy with the Truth Commission. But to me that is 
almost a proof that it is a real experience. If everybody was happy it 
would be too neat, it would mean someone was paying an undue price. 
Instead everybody is a bit uncomfortable.1 

Judge Albie Sachs 

The above quote from Judge Sachs is an interesting starting point for this chapter. 

Indeed it reflects various aspects concerning truth commissions2 but also transitional 

justice more generally. A transition process is never easy because suffering is generally 

involved, because issues of peace and stability may be involved, or because political, 

economical or social interests may be involved. It is also a fact that a transition process, 

whichever is chosen, will never be supported by everybody. Nevertheless it is 

impossible to pass from conflict to peace, or instability to stability broadly defined, 

without going through a transition, and truth commissions are one of the ‘pragmatic 

alternatives’ to do so.3 A number of truth commissions have been set up over the last 

thirty years in various countries around the world, with a common motto ‘never 

again’.4 Rotberg explains that  

The notion of “never again” captures the response of societies that are 
recovering their own equilibria, their own dignity, and their own sense 
of integrity. Truth commissions are intended to be both preventive and 
restorative.’5  

                                                 
1 Sachs, A (2000) ‘The Truth and Reconciliation Commission in South Africa’ in Doran, S and 
Jackson, JD (eds) The Judicial Role in Criminal Proceedings, Oxford: Hart Publishing, p 202. 
2 I will mostly be using the generic term Truth Commission (TC) in this chapter, as it is the most 
neutral but may, where the literature has done so, also use the term Truth and Reconciliation 
Commission (TRC).  
3 See this interview of Judge Albie Sachs, in Jaggy, M ‘Justice of the Peace’ in The Guardian, 26 
August 2006. 
4 Rotberg, RI (2000) ‘Truth Commissions and the Provision of Truth, Justice, and Reconciliation’ in 
Rotberg, RI and Thompson, D (eds) Truth v Justice: The Morality of Truth Commissions, Princeton: 
Princeton University Press, p 3. ‘Never Again’ comes from the motto of the Argentinean truth 
commission actually called ‘Nunca Más’ during the 1980s, which has been hailed as one of the more 
successful truth recovery exercises. See Hayner, PB (1994) ‘Fifteen Truth Commissions - 1974 to 
1994: A Comparative Study’ in Human Rights Quarterly, vol 16, pp 614-615. 
5 Rotberg, RI (2000) ‘Truth Commissions and the Provision of Truth, Justice, and Reconciliation’ in 
Rotberg, RI and Thompson, D (eds) Truth v Justice: The Morality of Truth Commissions, Princeton: 
Princeton University Press, p 3. 
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Truth commissions result from the need in periods of transition to understand the past 

and expose it in order to build a safer and more stable future.6 Truth commissions have 

at first neglected to include the violence which has been specifically committed against 

women during conflicts, in particular sexual violence. However, under the pressure 

from civil society, the international community and through the precedents set by other 

transitional justice mechanisms, truth commissions have started doing so more 

consistently.7  

This chapter will begin by providing some explanation about the meaning of 

the terms ‘truth’ and ‘reconciliation’ and will present some of the main aspects of truth 

commissions. The chapter will then discuss truth commissions in relation to sexual 

violence more in detail and will provide for that purpose three case studies: South 

Africa, Peru and Sierra Leone. They have all recently set up truth commissions, which 

have integrated sexual violence to various degrees in their processes. Finally the main 

problems and current issues concerning this mechanism will be discussed. 

2. Overview  

Truth and reconciliation are two concepts which are increasingly used together in this 

context although reconciliation has been refuted in some cases. Indeed it is considered 

as having a more subjective nature and therefore may not always be a desirable aim or 

a possible outcome.8 Here are a few elements to understand these two important 

concepts. 

Truth – There are various mechanisms available in order to recover the truth in 

a transitional justice context.9 Trials may be one way of finding out a part of what 

happened during a conflict, but may not always be an available or desirable option, 

although in some cases it comes hand in hand with truth recovery schemes.10 

                                                 
6 See discussion in Hayner, PB (2001) Unspeakable Truths: Facing the Challenge of Truth 
Commissions, London: Routledge, p 5.  
7 See eg Mantilla Falcon, J (2005)’The Peruvian Truth and Reconciliation Commission’s Treatment of 
Sexual Violence Against Women’ in The Human Rights Brief, vol 12, no 2, p 2. 
8 See discussion in Rotberg (n 5) p 7. cf Healing Through Remembering (2006) Making Peace with 
the Past: Options for Truth Recovery Regarding the Conflict In and About Northern Ireland, p 18. 
9 See the study realised by Healing Through Remembering on the various mechanisms and options 
available for such a task, in Healing Through Remembering (2006) Making Peace with the Past: 
Options for Truth Recovery Regarding the Conflict In and About Northern Ireland. Cf Goldstone, 
(1996) ‘Justice as a Tool for Peacemaking: Truth Commissions and International Criminal Tribunals’ 
in International Law and Politics, vol 28, pp 485-503. 
10 See eg Roberts, P (2003) ‘Restoration and Retribution in International Criminal Justice: An 
Exploratory Analysis’ in Von Hirsch, A, Roberts, J, Bottoms, AE, Roach, K and Schiff, M (eds) 
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‘Commissions of Historical Clarification’, ‘Lustration’ processes or ‘Internal 

Organisational Investigation’ may all be other potential processes to recover the truth 

after a conflict but generally emphasise one particular aspect of the conflict, where 

victims do not always have their place.11 The ‘bottom up’ model of truth recovery is 

more relevant to victims as it is a process organised by civil society and NGOs to 

attempt to start a process.12 However truth commissions have been the most common 

mechanism for recovering the truth during a transitional period.13 It is generally 

established or condoned by the new leadership14 and provides a substantial space for 

the acknowledgement of the victims’ experiences.15 Therefore it is of particular 

interest here, in the search for appropriate responses to victims of sexual violence. 

South Africa has been the leading example of what can be achieved with and 

through a truth commission.16 It has allowed insight into the various aspects of such 

an undertaking17 and still today South Africa’s example influences the set up of similar 

mechanisms on all continents in countries emerging from conflicts or repressive 

regimes. Wilson, who has written extensively on the South African truth and 

reconciliation commission has analysed the concept of truth within this exercise and 

his definition can more or less be applied to a majority of the truth commissions, which 

                                                 
Restorative Justice &Criminal Justice: Competing or Reconcilable Paradigms? Oxford: Hart 
Publishing, pp 130-131. cf Healing Through Remembering (2006) Making Peace with the Past: 
Options for Truth Recovery Regarding the Conflict In and About Northern Ireland, pp 15-17. cf pt 2 
of thesis. 
11 For more details see Healing Through Remembering (2006) Making Peace with the Past: Options 
for Truth Recovery Regarding the Conflict In and About Northern Ireland, pp 28-40 
12 See the example of this type of process in Serbia, in Nikolić-Ristanović, V (2006) ‘Truth and 
Reconciliation in Serbia’ in Sullivan, D and Tifft, L (eds) Handbook of Restorative Justice, London: 
Routledge. 
13 Stanley, E (2005) ‘Truth Commissions and the Recognition of State Crime’ in British Journal of 
Criminology, vol 45, p 582. 
14 See Hayner, PB (1994) ‘Fifteen Truth Commissions - 1974 to 1994: A Comparative Study’ in 
Human Rights Quarterly, vol 16, p 604. 
15 See discussion in Du Toit, A (2000) ‘The Moral Foundations of the South African truth and 
reconciliation commission: Truth as Acknowledgement and Justice as Recognition’ in Rotberg, RI 
and Thompson, D (eds) Truth v Justice: The Morality of Truth Commissions, Princeton: Princeton 
University Press. 
16 For an informal but detailed account of the process, see Krog, A (1998) Country of my Skull, 
London: Vintage. 
17 There is indeed an extensive literature which has emerged since the SA truth and reconciliation 
commission, see among others Rotberg, RI and Thompson, D (eds) (2000) Truth v Justice: The 
Morality of Truth Commissions, Princeton: Princeton University Press. cf Wilson, RA (2001) The 
Politics of Truth and Reconciliation in South Africa: Legitimizing the Post-Apartheid State, 
Cambridge: Cambridge University Press or Asmal, K (2000) ‘Truth, Reconciliation and Justice: The 
South African Experience in Perspective’ in Modern Law Review, vol 63, pp 1-24. cf Gibson, JL 
(2005) ‘The Truth about Truth and Reconciliation in South Africa’ in International Political Science 
Review, vol 26, no 4, pp 341-361. 
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have followed.18 He reveals that in South Africa’s truth and reconciliation 

commission, four different concepts of truth were incorporated in the final report, 

which the commission had used during their proceedings: (1) ‘Factual or forensic 

truth’, (2) ‘Personal or narrative truth’ (3) ‘Social truth’ (4) ‘Healing and restorative 

truth’.19 Wilson explains that although all four concepts were in use during the 

procedures, the various concepts were mostly used under two umbrella categories: 

‘forensic truth’ and ‘narrative truth’. The former one covering the first category 

considered above, dealing predominantly with the objective facts, which are thus 

reported in the end of the process. The latter one covers the three other categories cited 

above, which deal with the more subjective version of the facts.20 

Villa-Vicencio et al explain that the report which resulted from the South 

African commission’s work contributed to discover the truth about the past repression 

and conflict. It has helped to write a common history for the various communities 

which confronted each other previously and allowed the emergence of new set of 

common values, which include the respect for diversity and human rights. Evidently 

this implies also that there is not one truth but a multitude of truths that need to be 

coordinated in one report and hence one subjective history, yet at the mercy of public 

assessment.21 The truths that emerge from such an exercise are there to entice healing 

because it encourages acknowledgement and visibility, which were lacking during the 

armed conflict or the repressive regime.22  

Reconciliation – Reconciliation, when included in truth recovery schemes, is 

the more long-term objective which requires a process of transformation on behalf of 

its main subjects, therefore making it more difficult to achieve.23 It has been hailed as 

paramount by some promoters because of its alleged capacity to prevent further 

conflicts and encourage the adherence to a more rights based approach in the post-

                                                 
18 Wilson, RA (2001) The Politics of Truth and Reconciliation in South Africa: Legitimizing the Post-
Apartheid State, Cambridge: Cambridge University Press, pp 36-37.  
19 ibid pp 36-37. 
20 ibid p 37. 
21 Villa-Vicencio, C and Verwoed, W (2000) ‘Constructing a Report: Writing up the Truth’ in 
Rotberg, RI and Thompson, D (eds) Truth v Justice: The Morality of Truth Commissions, Princeton: 
Princeton University Press, p 279.  
22 This is obviously open to debate, see eg Wilson (n 18) pp 41-42 or Dimitrijević, N (2006) ‘Justice 
Beyond Blame: Moral Justification of (the Idea of) a Truth Commission’ in Journal of Conflict 
Resolution, vol 50, no 3, pp 368-382. cf Hayner (n 6) pp 213-233. 
23 See Craig, C (2005) Pathway to Reconciliation’ in Kelly, G and Hamber, B (eds) Reconciliation: 
Rhetoric or Relevant? no 17, Belfast: Democratic Dialogue, p 14. cf Healing Through Remembering 
(n 11) p 18.  
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conflict era.24 It is therefore being increasingly included in truth and reconciliation 

commissions, despite the fact that the concept has been present in some societies for 

centuries.25 It seems to be the case in particular, but not systematically, when religious 

leaders are involved in the process. For instance Desmond Tutu was very much 

pushing for reconciliation to be the principal aim of the South African truth 

commission, when others were focusing more on the truth part of the process.26  

Nevertheless the concept of reconciliation is frequently considered at best as 

difficult to realise, or at least not one to be forced upon anybody.27 Wilson for instance 

explains about South Africa that the advertising company who came up with the logo 

for the South African truth and reconciliation commission ‘Reconciliation through 

Truth’ had led the nation to believe that the search for truth would automatically 

produce reconciliation, deterrence and reparations. This over-optimistic goal was 

subsequently reduced as the commission went on with its work and it became quite 

clear to most people that it was not a realistic goal.28  

In Rwanda, Kosovo and some Latin American countries the concept was 

rejected because, they argued, of its ambiguity or tendency to promote ‘forgetting’.29 

In addition, even if reconciliation was a possibility, it is a fact that, as Sideris argues, 

‘individual and social healing, which requires reconciliation in the sense of mending 

social divisions and coming to terms with the past, can take several generations’.30 

Nevertheless IDEA, in its report, stress the importance of reconciliation for the 

building of a stable post conflict society and explain that this may be achieved through 

the acceptance of five main ideas: (1) a long process, (2) a process that is complicated 

and wide-ranging, (3) lasting reconciliation has to be specific to each situation, (4) not 

                                                 
24 Huyse, L (2005) ‘Theory and Practice’ in Kelly, G and Hamber, B (eds) Reconciliation: Rhetoric or 
Relevant? no 17, Belfast: Democratic Dialogue, p 7.  
25 See discussion in Sarkin, J and Daly, E (2004) ‘Too Many Questions, Too Few Answers: 
Reconciliation in Transitional Societies’ in Columbia Human Rights Law Review, vol 35, pp 671-672. 
26 See for instance the discussion on the concepts of reconciliation, forgiveness and religion in Villa-
Vicencio, C (1999) ‘The Reek of Cruelty and the Quest for Healing: Where Retributive and Restorative 
Justice Meet’ in Journal of Law and Religion, vol 14, pp 165-187. cf Graybill, LS (2004) ‘ Pardon, 
Punishment and Amnesia: Three African Post-Conflict Methods’ in Third World Quarterly, vol 25, no 
6, p 1118.  
27 See eg Cohen, S (2001) States of Denial: Knowing about Atrocities and Suffering, Cambridge: 
Polity, p 238. 
28 Wilson (n 18) p 36 
29 See Huyse (n 24) p 7 
30 Sideris, T (2001) ‘Problems of Identity, Solidarity and Reconciliation’ in Meintjes, S, Pillay, A and 
Turshen, M (eds) The Aftermath: Women in Post Conflict Transformation, London: Zed Books, p 59. 
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one reconciliation works for everybody, and (5) it obviously does not solve all issues 

of the transition as it is only one of the problems.31  

However for reconciliation to be an option, it is also paramount that victims 

are listened to as it may be very difficult for some of them to come to terms with their 

experience and hence the concept.32 Van Roermund argues for example that 

reconciliation may have to be the result of ‘renewed attentiveness to the position of 

the victim and to the importance of a process of healing between the offender and the 

victim’.33 Reconciliation necessitates dealing with past atrocities as well as attempting 

to consider its impossible rationalization. These are aims that make reconciliation very 

difficult to achieve.34  

Nevertheless Villa-Vicencio explains that in some cultures reconciliation is 

only possible after having sought to avenge the suffering and trauma.35 Reconciliation, 

as well as forgiveness, are goals which need most of all time, stability and each 

individual’s own process of recovery. A number of truth and reconciliation 

commissions have developed around the world recently, which have included the one 

or the two concepts exposed above, but the fact is that there is a clear demand for this 

type of transitional justice mechanism after conflicts independently of cultures or 

traditions. 

Some Characteristics of Truth Commissions - In the 1970s and 1980s there 

have been various efforts to implement restorative forms of transitional justice in Latin 

America. They emerged mostly in the form of truth commissions initiated at a local 

level with, in several cases, also some international involvement. This movement 

followed the demise of a number of dictatorships and politics of brutal repressions that 

took place over decades on that continent. The Velasquez-Rodriguez case is often cited 

                                                 
31 See generally International Institute for Democracy and Electoral Assistance (2003) Reconciliation 
after Violent Conflict: A Handbook. cf Huyse (n 24) pp 8-11.  
32 See the study on Reconciliation realised in Northern Ireland by Kelly et al. See Kelly, G and 
Hamber, B (2005) ‘Views from Northern Ireland’ in Kelly, G and Hamber, B (eds) Reconciliation: 
Rhetoric or Relevant?, no 17, Belfast: Democratic Dialogue, pp 21-35. 
33 Van Roermund, B (2001) ‘Rubbing Off and Rubbing On: The Grammar of Reconciliation’ in 
Christodoulidis, E and Veitch, S (eds) Lethe’s Law: Justice, Law and Ethics in Reconciliation, 
Oxford: Hart Publishing, p 175. 
34 Graybill, LS (2004) ‘Pardon, Punishment and Amnesia: Three African Post-Conflict Methods’ in 
Third World Quarterly, vol 25, no 6, pp 1118-1119. 
35 Villa-Vicencio, C (1999) ‘The Reek of Cruelty and the Quest for Healing: Where Retributive and 
Restorative Justice Meet’ in Journal of Law and Religion, vol 14, p 167. 
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as the point of departure of this new trend.36 Others place the start with the Nuremberg 

trials after World War II.37 South Africa’s recent history has undeniably set a 

precedent, which is sometimes used now to justify and promote politics of transition 

within states, which are going through a political transformation after a conflict or a 

repressive regime.38 

Truth commissions may be considered as a valuable option after a conflict as 

they are a malleable instrument, which can be fitted to any context, history or needs.39 

It has been established that after situations of intense trauma, the population as a whole, 

perpetrators and victims included, needs to deal with the past and that it is the only 

way to subsequently be able to rebuild the decimated social and cultural relations and 

infrastructures. This has been accepted in as much as there has been contemplation of 

including the search for truth after a conflict as an inherent human right,40 also called 

‘the right to truth’.41  

A conflict may have generated a loss of identity, of cultural values and of social 

control. It may have produced denials, both at the level of the ‘individual psyche’ and 

the level of ‘rhetoric in public discourse’.42 Those require acknowledgement as a tool 

to advance peace, healing and reconstruction.43 However acknowledgement may never 

be the only answer to atrocities committed in the past and on the other hand the dangers 

of ‘over-acknowledgement’ exist as well.44 For example ideals such as 

acknowledgment, healing and forgiveness may happen only after a commission, 

having compiled a catalogue of all wrongs perpetrated by the government or the other 

                                                 
36 Velasquez-Rodriguez v. Honduras Inter-American Court of Human Rights, Judgment of 29 July 1988, 
Series C, no. 1. cf Teitel, R (2000) Transitional Justice, Oxford: Oxford University Press, pp 124-125. 
37 Godwin Phelps, T (2004) Shattered Voices, Language, Violence and the Work of Truth Commissions, 
Philadelphia: University of Pennsylvania Press, p 77.  
38 See eg Cohen (n 27) p 227. cf Hayner (n 6) p 5. 
39 Hayner, PB (1996) ‘International Guidelines for the Creation and Operation of Truth Commissions: 
a Preliminary Proposal’ in Law and Contemporary Problems, vol 59, p 173. 
40 Hayner (n 14) p 611 
41 Hayner assesses critically in this article the need for it to be an obligation, in Hayner (n39) p 176  
42 Jamieson, (2002) ‘Denial, Acknowledgement and Reconciliation’ in conference proceedings: Which 
Model of Truth and Reconciliation is Appropriate for the Former Yugoslavia? Victimology Society 
Serbia, p 2. For a broader discussion on ‘denial’ see Cohen (n 27).  
43 Pillay, A (2001) ‘Problems of Identity, Solidarity and Reconciliation’ in Meintjes, S, Pillay, A. and 
Turshen, M (eds) The Aftermath: Women in Post Conflict Transformation, London: Zed Books, p 57 
44 See discussion in Cohen (n 27) pp 244-246. 
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factions of the conflict, are able to present a clear image of the involvement of each 

one.45  

Only after such an enterprise is completed may the acknowledgement of the 

pain and torment suffered by the victims of all sides, be advanced.46 For that a 

commission needs to be willing to investigate as many violations as possible and to go 

as far in the past as necessary in view of getting an order of events and an appropriate 

representation of what happened. Popkin et al argue that there are four main aims for 

a truth commission:  

Creating an authoritative record of what happened; providing a platform 
for the victims to tell their stories and obtain some form of redress; 
recommending legislative, structural, or other changes to avoid repetition 
of past abuses; and establishing who was responsible and providing a 
measure of accountability for the perpetrators.47 

A truth commission may be an important tool to educate, in particular to help a society 

understand what each of its members has specifically suffered and the extent of that 

suffering.48  

It is a fact that victims need to be involved as much as possible otherwise the 

legitimacy of a commission may easily be put into question.49 Indeed Nikolić-

Ristanović asserts that truth commissions may induce healing not only for the victims 

who accept to come forward and participate in the work of the commission but also 

for those who do not.50 In addition, in order to measure the success of a truth 

commission it is important to consider the conclusions and suggestions that have been 

                                                 
45 See the example of the truth commission put in place by the Serbian government and which failed 
in several of these conditions in Nikolić-Ristanović (n 12) pp 375-377. 
46 See the discussion in Lundy, P and McGovern, M (2005) Community, ‘Truth-Telling’ and Conflict 
Resolution, A Critical Evaluation of the Role of Community-Based ‘Truth-telling’ Processes for the 
Post-Conflict Transition: A Case Study of the Ardoyne Commemoration Project, A Research Report 
submitted to the Northern Ireland Community Relations Council, pp 78-79. 
47 Popkin, M and Roht-Arriaza, N (1995) ‘Truth as Justice: Investigatory Commissions in Latin 
America’ in Law and Social Inquiry, vol 20, p 80. 
48 See eg discussion on the importance of ‘education’ and its role for reconciliation in transitional 
societies, see McEvoy, L, McEvoy, K and McConnachie, K (2006) ‘Reconciliation as a Dirty Word: 
Conflict, Community Relations and Education in Northern Ireland’ in Journal of International Affairs, 
vol 60, no 1, pp 95-96. 
49 On the role of victims in truth commissions, see discussion in Hamber, B (2003) ‘Rights and 
Reasons: Challenges for Truth Recovery in South Africa and Northern Ireland’ in Fordham 
International Law Journal, vol 26, pp 1083-1087. 
50 Nikolić-Ristanović, V (2005) ‘Sexual Violence, International Law and Restorative Justice’ in Buss, 
D and Manji, A (eds) International Law: Modern Feminist Approaches, Oxford: Hart Publishing, p 
291. cf generally Minow, M (1998) Between Vengeance and Forgiveness: Facing History after 
Genocide and Mass Violence, Boston: Beacon Press. 
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made in the report, their execution and the significance allowed to them by the 

leadership in the aftermath.51 

It is also important to consider how the commission deals with the perpetrators. 

A commission should encourage offenders to confess to their involvement in the 

crimes committed during the conflict and through this process, regain their own 

‘dignity’ condoned by victims as their suffering is acknowledged.52 On the one hand 

it is important to ensure fairness in the proceedings for them, on the other hand, 

depending on the gravity of the crime they are being investigated for, the appropriate 

means of redress must be applied.53 Sometimes to encourage offenders to come 

forward amnesties or reduced sentences have been promised.54 However the worst 

offenders normally cannot and should not benefit from these measures and their 

contribution may indeed enable the preparation of future criminal trials.55  

The main difference between this scheme and retributive justice is that a 

majority of the population needs to be involved in one form or another, meaning there 

has to be a national willingness to undergo such a process.56 It cannot be achieved 

without a government or a majority sponsored initiative, but it always has to include 

and involve civil society as well. For that reason, what is investigated depends a lot on 

the will and the means put at the disposal of the inquiry team by the launchers of such 

an initiative. 57 There is indeed a degree of inclusiveness that a truth commission needs, 

to be able to function. It has to be a ‘national process of reconstruction’58 for, 

                                                 
51 See discussion eg in International Center for Transitional Justice (2004) Occasional Paper Series: 
Truth Commissions and NGOs: The Essential Relationship, pp 9-24. cf Shriver, DW (2001) ‘Truth 
Commissions and Judicial Trials: Complementary or Antagonistic Servants of Public Justice’ in 
Journal or Law and Religion, vol 16, pp 12-22. 
52 Van Roermund (n 33) p 179 
53 Some of these ideas are developed in Popkin (n 47) pp 93-113 
54 See Roche, D (2005) ‘Truth Commission, Amnesties and the International Criminal Court’ in 
British Journal of Criminology, vol 45, p 575. 
55 See eg Forsberg, T and Teivainen, T (2004) ‘Past Injustices in World Politics: Prospects of Truth 
Commission-Like Global Institutions’ in Report of Crisis Management Initiative, p 16. 
56 See Villa-Vicencio, C (2000) ‘Why Perpetrators Should Not Always Be Prosecuted: Where the 
International Criminal Court and Truth Commissions Meet’ in Emory Law Journal, vol 49, pp 209-
210. 
57 See eg the reasons given by Nikolić-Ristanović for the failure of the Serbian truth commission, 
which was set up in 2001and which lasted for three years, in Nikolić-Ristanović (n 12) p 375. 
58 Erasmus, G and Fourie, N (1997) ‘The International Criminal Tribunal for Rwanda: Are all issues 
addressed? How Does it Compare to South Africa’s Truth and Reconciliation Commission?’, 
International Review of the Red Cross, no 321, p 4. 
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irrespective of international involvement,59 without the support of the government, the 

civil society and the population in general such an initiative is simply impossible.60  

For sexual violence this may be extremely important because of the stigma and 

prejudice usually attached to this type of crime. A society, through the work realised 

by a commission, may be able to gain knowledge of what sexual violence means for 

the victims. For example they may understand the extent of the physical and 

psychological but also social and economic consequences that victims have to deal 

with during and after a conflict.61 The acknowledgement of the suffering added to the 

acknowledgement that a crime has actually been committed against the victim can be 

hugely beneficial for the victim.62 Nowrojee argues that truth commissions give the 

opportunity of ‘visibility’ for crimes usually surrounded by secrecy.63  

The concept of truth commissions has been developing rapidly and in the last 

decade, major advances have been made regarding the inclusion of a variety of crimes 

and victims frequently ignored before by traditional types of justice. Also because of 

the multiplication of such initiatives, there are now precedents, which may be used 

when a country intends to start such a programme. The specific crimes committed 

against women in armed conflicts, in particular sexual violence have therefore also 

benefited, as they are increasingly included in this type of initiative as will be discussed 

below. The next section will examine three different case studies of truth commissions 

which have included to some measure sexual violence in their proceedings.  

3. Truth Commissions and Sexual Violence 

Few countries yet undergoing a process of transition and which have opted to use a 

truth commission as a method to uncover their past, have actually integrated a specific 

focus on women in general and in particular on victims of sexual violence.64 

                                                 
59 See Hayner (n 14) p 614 for a description of the international involvement in the case of Argentina. 
60 Landsman, S (1996) ‘Alternative Responses to Serious Abuses: of Prosecution and Truth 
Commissions’ in Law and Contemporary Problems, vol 59, no 4, p 89. 
61 Manjoo, R (2006) ‘The South African Truth and Reconciliation Commission: A Model for Gender 
Justice?’ prepared for the UNSRID report: Gender Equality: Striving for Justice in an Unequal World 
(cited with author’s approval), p 4. 
62 See discussion on acknowledgement in Cohen (n 26) pp 249-277. See also ch 4 of thesis. 
63 Nowrojee, B (2005) ‘Making the Invisible War Crime Visible: Post-Conflict Justice for Sierra 
Leone’s Rape Victims’ in Harvard Human Rights Journal, vol 18, pp 86-88. 
64 See Ní Aoláin, F and Turner, C (2007) ‘Gender, Truth and Transition’ paper presented at 
Conference on Sexual Abuse and Exploitation of Women in Violent Conflict, organised by Netherlands 
Defense Academy and Emory Law School, Amsterdam (cited with author’s approval), p. 2. 
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Nevertheless several countries have recently started and by doing so have set a strong 

precedent which may encourage others to do so. Minow stresses the particular 

importance for some victims of traumatic experiences to be able to explain the extent 

of their suffering in an objective and unprejudiced manner, which truth commissions 

may be able to offer.65 Indeed some of the main experts on recovery from extreme 

traumatic experiences such as sexual violence in an armed conflict, have promoted the 

idea that truth and reconciliation commissions may have a healing and restorative 

power that should not be neglected.66 

The countries, which have recently given particular attention to women and 

especially women having been victimised by sexual violence, are South Africa, Peru, 

Sierra Leone and Guatemala. The thesis will focus in particular on South Africa, Peru 

and Sierra Leone, as they have really been examples of what can be achieved. 

Guatemala’s truth and reconciliation commission was one of the first truth and 

reconciliation commission in Latin America to deal more in depth with sexual violence 

and its consequences.67 However, the examination remained as part of a larger topic, 

specifically within the realm of the discussion on torture.68 Therefore, it will be 

excluded from the discussion here.69 

3.1 South Africa: ‘Truth the Road to Reconciliation’70 

South Africa’s transition from a state of apartheid to democracy took place in the 

nineties after decades of violence and oppression for one large part of the population.71 

In 1994, the first free and democratic elections took place, following the adoption of 

an interim constitution by the former parliament, putting into place the possibility of a 

                                                 
65 Minow, M (1998) Between Vengeance and Forgiveness: Facing History after Genocide and Mass 
Violence, Boston: Beacon Press, p 58. 
66 See generally Herman, JL (1992) Trauma and Recovery: From Domestic Abuse to Political Terror, 
London: Pandora. cf Minow (n 70). 
67 See Agreement on the establishment of the Commission to clarify past human rights violations and 
acts of violence that have caused the Guatemalan population to suffer, 23 June 1994, Guat – URNG-
UN, 36 ILM 283 (1997). 
68 See Guatemala: Memory of Silence, Report of the Commission for Historical Clarification: 
Conclusions and Recommendations, released on 22 February 1999. 
69 See the comparison made by Duggan et al of the treatment of sexual violence in the truth and 
reconciliation commissions in El Salvador, Guatemala and Peru in Duggan, C and Abusharaf, AM 
(2006) ‘Reparation of Sexual Violence in Democratic Transitions: The Search for Gender Justice’ in 
De Greiff, P (ed) The Handbook of Reparations, Oxford: Oxford University Press, p 635. 
70 This was the motto chosen for the SA TRC. See www.doj.gov.za/trc (last visited 15 September 
2006). 
71 See eg Manjoo (n 61) pp 5-6. 
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transition for the country. The conceptualizing process of the truth and reconciliation 

commission was started (by ‘an all male committee’)72 and in 1995 the truth and 

reconciliation commission was created with three main committees, one for human 

rights violation, one for amnesties and one for reparations.73 It was the first truth and 

reconciliation commission to emerge from a parliamentary initiative.74 It was also the 

first truth and reconciliation commission with such a large mission, as it was supposed 

to look into human rights violations dated from 1960 to 1994, and the crimes to be 

investigated included: 

(a) The killing, abduction, torture, or severe ill-treatment of any person: 
or (b) Any attempt, conspiracy, incitement, instigation, command or 
procurement to commit an act referred to in paragraph (a).75 

Nonetheless, a gendered perspective was only added after the uninterrupted 

lobbying of NGOs and women’s groups.76 There are several reasons for this apparent 

disinterest, or gender-biased attitude, to begin with: there was almost a complete lack 

of women participating in the set up of the commission.77 Krog reports also that when 

potential commissioners were interviewed: 

All the women are asked whether they feel that there should be women 
on the Commission. No man is asked whether he feels there should be 
women on the Commission. Nobody is asked whether they feel there 
should be men on the Commission.78 

Furthermore a large number of women, in particular black women, had been 

traditionally doubly oppressed, from the apartheid state and from the men in their own 

homes, therefore being left with little voice.79 Also when the truth and reconciliation 

commission was set up the focus was put mostly on the black-white dichotomy, and 

women were forgotten in the equation.80  

In addition the most common crimes committed against women, such as 

domestic violence but also sexual violence per se, are still frequently considered as 

                                                 
72 ibid p 11.  
73 The Promotion of National Unity and Reconciliation Act 34 of 1995. 
74 See Minow (n 65) p 53. 
75 Wilson (n 18) p 34. 
76 Sideris, T (2001) ‘Rape in War and Peace: Social Context, Gender, Power and Identity’ in Meintjes, 
S, Pillay, A and Turshen, M (eds) The Aftermath: Women in Post Conflict Transformation, London: 
Zed Books, p 157. 
77 Manjoo (n 61) pp 11-12. 
78 Krog (n 16) 25.  
79 Manjoo (n 61) pp 5-7. 
80 Ní Aoláin (n 64) p. 27. 
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part of the private realm and therefore not requiring due diligence.81 They are rarely 

perpetrated publicly and consequently, as Sideris explains, are considered ‘more 

complicated to address. Society defines the domestic context as personal and treats it 

as peripheral to a broader political process, even though it is essential to social 

reproduction’.82 Second, many women themselves do not wish to relate to these 

abuses. Nevertheless, the focus on healing promoted by the South African truth and 

reconciliation commission was considered as a positive step for the acknowledgement 

of sexual violence because even if survivors were unable to testify, either willingly or 

not, the process enabled the public and themselves to consider their victimisation in a 

larger social and political context.83 Nikolić-Ristanović explains that: ‘the idea is that 

women stop blaming themselves when they understand that what happened to them is 

not unique and that it is the part of broader social context’.84  

A report with gender as the exclusive focus was eventually submitted to the 

South African truth and reconciliation commission and consequently three hearings 

were organised specifically for the crimes committed against women.85 Many 

observers and participants were subsequently surprised that women related only 

scarcely to the sexual violence and their own personal suffering under the apartheid 

regime, but preferred relating to the suffering of their families and men folk.86 This is 

due, as explained above, to the stigma and feeling of dishonour that some of the victims 

of sexual violence may experience. Moreover, for the women who accepted to 

participate, the problems due to the lack of protection of the witnesses before and after 

the hearings, left them feeling exposed and at the mercy of at best a disinterested but 

usually disapproving community. In addition, these women frequently could not 

appreciate what they could gain from such an enterprise, beyond likely re-victimisation 

                                                 
81 ibid p 26. 
82 Sideris (n 76) p 153. 
83 Nikolić-Ristanović, V (2005) ‘Sexual Violence, International Law and Restorative Justice’ in Buss, 
D and Manji, A (eds) International Law: Modern Feminist Approaches, Oxford: Hart Publishing, p 
291. 
84 ibid p 292. 
85 See Meintjes, S and Goldblatt, B (1996) Gender and the Truth and Reconciliation Commission: A 
Submission to the Truth and Reconciliation Committee (South Africa). The same was done for instance 
for Sierra Leone, see Coalition for Women’s Human Rights in Conflict Situations (2003) Submission 
by the Coalition for Women’s Human Rights in Conflict Situations to the Truth and Reconciliation 
Commission (Sierra Leone). However these independent reports do not always have a positive outcome, 
see eg the different amicus curiae submitted about sexual violence, which were not taken into account 
in Rwanda. 
86 Sideris (n 76), p 157. 
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and rejection from their own families and communities.87 Some women in South 

Africa chose instead to concentrate on the intrusion in their homes and family lives, 

which had disrupted greatly their everyday lives and their sense of security.88 Pillay 

argues that for all these reasons ‘truth commissions have inherent limitations for 

psychosocial healing’.89  

South Africa’s truth and reconciliation commission did not include women 

specifically at the beginning of its work and sexual violence in particular received little 

attention. Nevertheless, even if not perfect, through the pressure of NGOs and 

feminists, this aspect was eventually also considered and is now the precedent which 

has to be taken into account when new commissions are set up. Peru, which will be 

examined next, is such an example. 

3.2 Peru: ‘A Country that Forgets its History is Condemned to Repeat It’90 

The conflict in Peru lasted for twenty years, from 1980-2000.91 Although the conflict 

had many layers, the main opposing forces were the Peruvian armed forces against the 

Shining Path, a paramilitary group. The peasant and indigenous population became in 

many cases the unwilling victims of both sides, although a large majority of the civilian 

population suffered disappearances, torture, executions and unfair convictions at one 

point or another during the armed conflict.92 Specific crimes against women, despite 

being widespread, carried little weight for the authorities, among the numerous war 

crimes being committed. Nevertheless these crimes included a number of different 

physical and sexual violence as broad as forced pregnancy and sexual mutilation.93 

The truth commission report acknowledged that women had been specifically targeted 

                                                 
87 Pillay (n 43) p 58. 
88 Ross, F (2002) Bearing Witness: Women and the Truth and Reconciliation Commission in South 
Africa, London: Pluto Press, pp 42-43.  
89 Pillay (n 47) p 59. 
90 This was the motto for the truth commission; see http://www.cverdad.org.pe/ingles/pagina01.php 
(last viewed 28 August 2006). 
91 See Salazar Luzula, K (2006) ‘Genero, Violencia Sexual y Derecho Penal en el Periodo Posterior al 
Conflicto en el Peru’ in Magarreli, L and Filippini, L (eds) El Legado de la Verdad: la Justicia Penal 
en la Transicion Peruana, ICTJ/IDEHPUCP, p 187. cf Mantilla Falcon (n 7) p 1 and Amnesty 
International (2004) Peru: the Truth and Reconciliation: a First Step towards a Country without 
Injustice, AI-index: AMR 46/003/2004. 
92 Mantilla Falcon (n 7) p 1. 
93 See Mantilla, J (2003) ‘Gender in Peru’s Truth and Reconciliation Commission’ in Gender and 
Development In Brief, no 13, p 4. 
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because of their gender and had sustained human rights violations which were different 

from men’s.94 

In 2001 the transitional administration led by Valentin Paniagua set up a truth 

and reconciliation commission95 to examine ‘murders, kidnappings, forced 

disappearances, torture and other gross bodily harm, and violations of the collective 

rights of the Andean and native communities in Peru’.96 In addition it was also given 

the task of suggesting ‘initiatives destined to affirm peace and harmony among 

Peruvians’ and if possible to ‘identify responsibilities’, although adding that this 

should only been done ‘when appropriate’.97 It was nevertheless decided not to include 

in the mandate, issues which despite being within the time frame, did not have to do 

directly with the conflict. Therefore some kidnappings, murders and, what is especially 

interesting here, the forced sterilization of a number of Andean women was not to be 

looked at.98 The truth and reconciliation commission was composed of twelve 

Peruvian commissioners.99 It had up to five hundred staff and was given a budget of 

thirteen million dollars. It gathered the testimonies of up to seventeen thousand 

victims. It is said to be the second truth commission in size after the one in South 

Africa.100  

At first, sexual violence was not explicitly included in the crimes to be 

investigated, except under the heading ‘other crimes and gross human rights 

violations’.101 However this was later rectified, especially also because of the 

precedents set by other truth commissions such as in South Africa and Guatemala, of 

which the former had done three public hearings and the latter had reserved one full 

chapter for gender-based sexual crimes in its final report.102 In addition, few cases of 

                                                 
94 Guillerot, J (2006) ‘Linking Gender and Reparations in Peru: A Failed Opportunity’ in Rubio-
Marin, R (ed) What Happened to the Women? Gender and Reparations for Human Rights Violations, 
International Centre for Transitional Justice and the Social Science Research Council, p 140.  
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sexual violence had been brought to light and dealt with during the conflict because of 

women’s under-reporting. This was largely due to the fact that all sides were taking 

part in the atrocities against women. If women tried to report to the police rapes 

committed by the guerrilla, they sometime were re-victimised by the members of 

police.103  

Here, as seen in the case of the truth commission in South Africa, during the 

testimonies many women related little to their own suffering during the conflict and 

generally would tend to concentrate their testimonies to the suffering of their male 

family members in particular or families in general. Mantilla Falcon explains this 

phenomenon as follows: ‘shame and fear of social condemnation impeded women 

from talking about their experiences’.104 The truth commission subsequently addressed 

this issue by putting emphasis on the training of their investigators to be appropriately 

sensitised as they came across victims and secondly a special hearing was organised 

for sexual violence victims.105 Thirdly, in the report, a specific section is reserved 

solely for this type of crime.106   

The Peruvian truth and reconciliation commission based most of its mandate 

on international law in general and in particular international human rights law, 

humanitarian law and international criminal law. Although the inclusion of 

humanitarian law was resisted as it signified that the conflict was recognised as an 

internal armed conflict when many, especially in the armed forces firmly believed that 

it had been about stopping various ‘terrorist groups’ and these groups should not be 

allowed to be considered as legitimate combatants.107 The Peruvian truth and 

reconciliation commission used precedents set by other countries, courts and 

instruments. For instance for sexual violence the most recent developments in that field 

have been consulted, that is various treaties such as CEDAW in 1979, the Vienna 

Declaration in 1993 or reports such as the ICRC report on the situation of women in 

armed conflicts. In addition the case law of the ICTR and ICTY have also been taken 
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into account.108 The Peruvian truth and reconciliation commission nevertheless 

developed its own definition of sexual violence, which is: 

The realisation of a sexual act against one or more persons or when a 
person is forced to realise a sexual act by force or threat of force or 
through coercion caused by fear of violence, intimidation, detention, 
psychological oppression or abuse of power used against that person or 
other persons, or taking advantage of a coercive environment or the 
inability of the person to freely consent.109 

The crimes of sexual violence to be considered were: rape as well as sexual 

slavery, sexual mutilation, sexual handlings, sexual humiliation, forced prostitution, 

forced pregnancy, and forced nudity. Mantilla Falcon argues ‘this expansive view of 

sexual violence was an important advancement that future truth commissions should 

consider’.110 It was the first time that violence against women was recorded officially 

and specifically in Peru.111 

The final report, which was presented in August 2003, conveyed the fact of the 

under-reporting of sexual violence as an explanation for the fairly small amount of 

cases of sexual crimes compared to other human rights violations.112 Several reasons 

were cited to attempt to explain this trend. First some victims prefer not to talk about 

their ordeal. Secondly victims and civil society in general tend to consider sexual 

violation as an inevitable component of armed conflicts rather than a human rights 

violation in its own right. Lastly sexual violence tends to be overtaken by other crimes 

committed simultaneously, such as murder, disappearances or torture.113 Although the 

mandate of the commission was fairly wide, the powers given to the investigators of 

the Peruvian truth and reconciliation commission were fairly limited and therefore did 

not allow the investigators to follow many of the leads they may have wanted to.114 

The Peruvian truth and reconciliation commission observed that perpetrators benefited 

from total immunity for sexual crimes during the years of the conflict. Officially, no 

investigation or prosecution took place for this type of crime during the conflict. 
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Moreover communities and families tended to turn on the victims and victims were 

generally discouraged to convey their ordeal to anyone.115  

Mantilla Falcon recognises the unique role of the Peruvian truth and 

reconciliation commission for sexual violence by arguing that:  

The final report of the PTRC is a fundamental step in the recognition of 
sexual violence against women as a human rights violation, recovering 
the voices and stories of Peruvian women who were denied justice and 
reparations for many years. […] [T]he PTRC recommended that 
reconciliation process be orientated toward a reassessment of the value 
of women through recognition of their rights and their full and equal 
participation in civic life.116 

The Peruvian truth and reconciliation process was groundbreaking in many respects, 

especially for the way it dealt with sexual violence. Peru nevertheless is a very poor 

country and much of the recommendations made in the report are very difficult to 

implement because politicians are only too glad to move on and parts of the population 

remains preoccupied with basic survival. The result of the elections, which recently 

took place, show that the past can be easily forgotten and therefore its repetition may 

not easily be avoided.117 Nevertheless the Peruvian truth and reconciliation 

commission is also unique in the way it managed to combine the short-lived task of 

the commission with more broad aims through its various teams who had to assess the 

vast amount of information gathered and then suggest responses. For instance of 

particular interest here are the Equipo Juridico or legal team, who in trying to 

reconstruct the conflict were scrutinising the possibility of prosecutions and the Equipo 

de Secuelas, Reparaciones y Reconciliacion or Reparation and Reconciliation Team 

who were expected to analyse the impact of the conflict for the population and then 

propose a reparation scheme.118  

The cooperation between the Peruvian truth and reconciliation commission and 

the criminal courts, especially on ‘sharing of information, exhumations and witness 

protection’ was not straight forward, as neither institution had any precedents for this 

and they sometimes were competing or overlapping on certain mandates or cases. 

Nevertheless, the Peruvian truth and reconciliation commission was in favour of 
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prosecution and therefore the commission encouraged the involvement of the judiciary 

in its work.119 Sierra Leone also experienced the set up of a truth commission after the 

conflict, alongside a hybrid court and domestic courts, and the coordination between 

these various mechanisms encountered some problems, as will be examined in the 

following section.120 

3.3 Sierra Leone: ‘Witness to Truth’121 

The conflict in Sierra Leone, as seen in the previous chapter,122 lasted for ten years 

from 1991 to 2001. Sexual violence was widespread during the entire conflict and was 

perpetrated by all sides of the conflict. The victims were of all ages and 

backgrounds.123 Sexual violence against women was at first overshadowed, when the 

Sierra Leone conflict was reported in the international media, by other systematic war 

crimes such as widespread amputations.124  

The truth commission originated in the peace process in 1999 and was endorsed 

by the parliament in 2000.125 Almost simultaneously but independently the Special 

Court for Sierra Leone was set up.126 In 2002, seven commissioners were nominated, 

four of them being from Sierra Leone and three international. They were given a three 

months preparatory period, having to submit their report within twelve months of 

having started the actual work.127 The aim was to document objectively the past 

conflict and thus encourage reconciliation. In the Truth and Reconciliation 

Commission Act, section 17 requires the commissioners to devote ‘special attention to 

the subject of sexual abuses’.128 The investigators met with resistance from the 
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127 Human Rights Watch (2003) “We’ll Kill You If You Cry”: Sexual Violence in the Sierra Leone 
Conflict, volv15, no 1 (A), p 62. 
128 See Schabas, WA (2006) ‘The Sierra Leone Truth and Reconciliation Commission’ in Roht-
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communities at first when they wanted to investigate sexual violence. In some villages 

when the investigators came to take testimonies only men came forward, claiming that 

they could talk for the women. Alternative methods had to be found to collect these 

testimonies, while safeguarding the women’s security at the same time.129  

A report describing and analysing the data collected, containing over one 

thousand five hundred pages was consequently submitted. The type of crimes which 

were found to have taken place, were:  

Killing, rape and other sexual violence, sexual slavery, slave labour, 
abduction, assault, amputation, forced pregnancy, disembowelment of 
pregnant women, torture, trafficking, mutilation, theft and the destruction 
of property.130 

The truth and reconciliation commission commissioners set themselves the aim of 

dealing adequately with crimes committed specifically against women and 

traditionally ignored within Sierra Leonean society. However this became a clear 

objective merely because of the relentless lobbying of domestic and international 

organisations to ensure the inclusion of the war crimes committed specifically against 

women within the truth and reconciliation commission. The lobbying was also made 

possible through the existing precedents and recent positive developments in 

international law concerning this type of war crimes.131  

Therefore, the commissioners and personnel received specific training and 

debates took place on how best to hear testimonies. One of the goals nonetheless was 

to make those crimes apparent to the society and to stop the traditional silence 

surrounding them. As a result it was decided that victims would have three choices for 

the delivery of their testimony:  

They could testify in camera before the commission; they could speak at 
the public hearings where their testimony would be heard, but their 
identity would be shielded by a screen; or they could speak openly and 
in front of the audience at the public hearings.132 

The recommendations made by the commission were attempting to fill the gap 

concerning some customary practises and traditional views on women within the 
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Sierra Leonean society. For instance as Ben-Ari et al explain the truth and 

reconciliation commission was appealing for ‘communities to make special efforts to 

encourage acceptance of the survivors of rape and sexual violence as they reintegrate 

into society’, also for relevant government departments to put into place infrastructure 

which may be able to appropriately be of assistance to victims, providing for example 

medical and psychosocial relief to women. It also strongly condemns traditional ways 

of dealing with cases of sexual violence, and appeals to the government to take 

measures against the practice, which forced a victim to marry her aggressor. In 

addition the truth and reconciliation commission expects that the government, after 

having expressed regret for its inaction in helping women adequately, should 

subsequently seriously aim at eliminating ‘structural inequality against women’ by 

taking steps to achieve parity at a leadership level.133 

The truth commission in Sierra Leone included sexual violence from the start, 

as a result of the precedents set by other truth commissions but also because sexual 

violence had been so widespread and therefore not easily ignorable. Therefore the way 

the commission dealt with sexual violence was pioneering as well as the unlikely and 

sometime unsuccessful but innovative collaboration between the commission and the 

criminal justice system. These various successes may be due among other things to the 

sort of hybrid type of commission, because while very much being a national initiative, 

it also involved the international community.134 It may therefore be safe to say, that 

this truth and reconciliation commission will be one which others will take precedence 

on. Nevertheless, there are still many problems and challenges, which face the set up, 

running, and successful conclusion of this type of restorative initiative as will now be 

examined. 

4. Critical Appraisal  

Truth commissions have only recently started taking into account specifically the 

crimes suffered principally by women such as sexual violence and therefore it is still 

difficult to make a fully adequate assessment about the effects that they may have in 

actual fact. There are some important issues which need to be addressed here 

nevertheless.  
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To begin with, the challengers of such commissions argue that this process may 

generate renewed animosity as it forces people to ‘reopen old wounds’.135 Hayner 

provides two examples of countries, which collectively refused to undergo such a 

process, Mozambique and Angola. She explains about Mozambique that: 

The parties to the Mozambique conflict have insisted that demobilization 
is their first priority, and have rebuffed international human rights 
organizations’ proposals for a truth commission body. Nor does there 
seem to be an interest on the part of the general Mozambique population 
in reviewing the horrors of the past.136 

Furthermore, what is investigated depends a lot on the will, mostly political 

and the means, mostly financial, put at the disposal of the investigation team and the 

commissioners. In some of the Latin American truth commissions, only killings and 

disappearances were investigated. Since the torturing, raping and other abuses were 

not publicly presented, an incomplete picture was offered that did not allow the process 

to be completed.137 Also what is achieved with a truth commission depends very much 

on the political agenda of the leadership in place. Whether they will want to implement 

the recommendations proposed by the commission in its final report will depend on 

the priorities put forward. There are abundant examples of governments, for various 

reasons deciding not to implement, or not to implement in full these recommendations. 

There are striking examples of that in South Africa or in Peru.138 Hayner argues that a 

truth commission, despite its ability to encourage the course of action to be taken by a 

leadership in a transitional period, will never have the power to implement its 

suggestions.139  

In addition, the lack of funds and personnel available to realise the process in 

good conditions, added to the precariousness of the attitudes of the people in power 

may definitely be impediments for the good development of such an undertaking. 

Although a truth commission is generally far cheaper than other available transitional 

justice mechanisms, the problems to find the adequate funds to run such an initiative 

efficiently remain. For example in Sierra Leone the commission was dependent on 

voluntary donors, the result being that because the special court was set up 
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simultaneously and was also funded on a voluntary basis, a majority of the money 

went to the court (albeit, also not all that it had been promised). This negative outcome 

and rivalry between the two mechanisms is regrettable, especially because both 

suffered from it and thus the transitional process as well.140 

Some critics have raised also the issue that some states use the initiation of 

truth commissions to distract the attention from the parties involved in criminal 

activities and atrocities, in order not to have to prosecute war criminals. Wilson argues 

for example that ‘yet often commissions are established as a substitute for prosecutions 

and represent the compromises made on human rights during the peace 

negotiations’.141 Peace negotiations can certainly be a danger for transitional justice 

mechanisms as they may result in arrangements between some of the parties, which 

do not always take into account the victims’ needs for acknowledgement and justice, 

particularly important in the case of sexual violence.  

Yet, the restorative nature of truth commissions may persuade some victims to 

come forward to testify, and therefore potentially expose themselves, when in fact few 

of the testimonies can and will be publicly acknowledged and published.142 Minow 

gives the example of South Africa, where 20,000 persons came forward to give their 

testimonies, when in the end little could be done for any of them individually.143  

Victims may have been promised compensation for coming forward, therefore 

the motivation for uncovering their suffering may not always be one which would 

allow them to benefit from the advocated restorative and healing powers of a truth 

commission. The incentive may simply lie with survival. Indeed the economic and 

social situation after a conflict may be critical for a majority of the population, and 

therefore this needs to be addressed as well, in order to avoid a return to hostilities.144 
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As a consequence the search for truth mostly needs to be coordinated with other urgent 

problems and thus other transitional justice mechanisms. 

Moreover, as Boraine quotes the Zulu saying ‘all truth is bitter’145 a number of 

people may be confronted with a truth that is not easily acceptable, because as some 

reproached the South African truth and reconciliation commission, the commission’s 

work may bury the crimes which should have benefited from due process. On a more 

positive note it may also force the people who may have pretended not to have known 

what was happening during the conflict, to be faced with their refusal to engage and 

therefore may contribute to the elimination of anger and bad conscience.146 This may 

nevertheless also give arguments to a government not to start such a process and 

consequently not to deal with the past. Nikolić-Ristanović explains for instance for 

Serbia that ‘the alleged inability of Serbian citizens to swallow the ‘bitter pill’ of 

acknowledging the crimes committed in their name is used by authorities as an excuse 

for not dealing with the past’.147  

There is the specific problem that after an armed conflict the victimisation may 

be multilayered, and therefore it is difficult to decide who or what to take into account, 

how to deal with the various levels of victimisation or to deal with the dangers of a 

hierarchy of victimisation. Indeed from the victims’ point of view this may win their 

support for the process or not, thus the success of such an initiative will always be 

limited.148 This may be a further disadvantage for victims of sexual violence, because 

they would traditionally not easily come forward, they may subsequently be easily 

forgotten or left aside.149 Without the heavy lobbying of NGOs and international 

organisations sexual violence against women may still be ignored by truth and 

reconciliation commissioners.  

As in the criminal justice system, there is a problem regarding women’s 

representation at all stages of a truth commission, from its set up until the report 
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delivery. There are simply not enough women involved.150 No truth commission has 

had an equal number of women and men commissioners. Although efforts have been 

made in the training of commissioners and investigators in recent commissions, such 

as in Sierra Leone, it still is an intrinsic problem.151 As long as this is not dealt with 

appropriately, some issues will always be left on the fringes or will be fundamentally 

unfair. A possible consequence that has been observed in all those truth commissions 

that did the effort of including gender-based crimes was this: women who came 

forward and gave testimonies tended to avoid relating to what had happened to them 

personally and concentrated on the suffering of other members of their families.  

Finally, it is worth noting the lack of, or the flawed collaborations between 

courts and truth commissions.152 Although some progress has been made since the first 

commissions established in Latin America and the latest ones as for example in Sierra 

Leone, it seems to depend very much on political will as well as on the will of 

individual commissioners and prosecutors. One example of that is the negative 

reaction to the set up of a truth commission in the countries of the former Yugoslavia, 

despite the fact that a large part of the population may have be in favour, by the 

prosecutor and judges of the ICTY, arguing that it would overlap and even be 

counterproductive for the work of the court.153  

Truth Commissions encounter a number of problems, especially in their 

treatment of sexual violence. There are a number of general suggestions, which may 

be made to improve this state of affairs. Some experts suggest the creation of an 

international truth commission in order to remedy some of the problems posed by 

authorities unsupportive of such a scheme or the non-respect of international standards 

within the scheme.154 I had proposed in a previous article the idea of ‘Hybrid Truth 

Commissions’ which would be run conjointly as a local and international initiative.155 
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These are some of the avenues, which should be explored in more depth if there is to 

be an adequate transitional perspective for sexual violence survivors.  

5. Concluding Observations 

Truth commissions have become an important transitional justice tool, which is 

increasingly accepted if not demanded in a post-conflict context. It allows the 

knowledge of the facts of a conflict as well as acknowledgement for the harm caused 

to the victims during that conflict. Through the investigations into the crimes and 

testimonies brought forward about these crimes committed during the conflict or 

repressive regime, it may, through the incentive it creates, push for individuals to start 

reconstructing their lives and the society to recognise the problems of the past.  

For victims of sexual violence they may be an extraordinary tool as they allow 

the telling of their story, through them or through others and thus may promote the 

acknowledgement of the suffering and may encourage healing for both the victim and 

the community at large. But this is not automatic and the participation of women and 

the decision to include the specific crimes against women is not self-evident. Indeed 

in most cases examined here, without the lobbying of feminists and human rights 

advocates, that aspect may never have been even considered. The question of 

reparations, which are frequently raised in transitional contexts and in particular in 

discussions during truth commission processes, will be addressed in the following 

chapter. 
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CHAPTER 8: REPARATION SCHEMES 

1. Introduction 

The right to reparations has been under one form or another the rule for victims of 

human rights and customary law violations, but the consideration of reparations for 

sexual violence specifically is very recent and still rather rare.1 Reparations have 

traditionally been included in national legislation; however there is today an 

international obligation to compensate the victim of human rights violations.2 Yet the 

fact is that reparations have rarely been given out, although there are a few notable 

examples of the contrary such as Germany after World War II and the victims of 

Nazism or the Americans and the American-Japanese who had been interned during 

World War II.3 Nonetheless there has been an increasing tendency more recently, both 

at national and international level to award various types of reparations to victims of 

human rights abuses.4  

The terms reparation and compensation will be used interchangeably in the 

thesis, because despite the variations in their meanings, in this context they all have to 

do with attempting to restore the victims to their prior situation, after their suffering 

and losses during an armed conflict or a repressive regime.5 Shelton explains for 

example that it is about: ‘to make good the injury caused to persons or property by a 

wrongful act’.6 The reparations may be financial, social or symbolical, as Hayner 

explains:  

This may take many forms that go beyond the payment of cash to the 
injured. Reparation is a general term that encompasses a variety of types 
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of redress, including restitution, compensation, rehabilitation, 
satisfaction and guarantees of non-repetition.7 

This chapter will present reparation schemes within restorative mechanisms 

and transitional justice. Reparation schemes and their relation to sexual violence will 

be examined subsequently and two recent but very different examples of compensation 

policies will be discussed. Finally, the main challenges facing the fair implementation 

of such schemes will be assessed. 

2. Overview   

Reparation schemes after armed conflicts are as important as the other justice 

mechanisms, which form the restorative paradigm within transitional justice. This 

scheme’s main focus is to attempt to repair the harm done to the life of the victim 

during the conflict. Pasqualucci argues that there is a dual aim for reparations: ‘first, 

to require States to observe certain standards of law and order; and, secondly, to repair, 

to the extent possible, any injuries caused as a result of a State’s failure to meet those 

standards’.8 Whether that is an achievable goal is dependent on each single scheme 

but as Teitel argues, policies of reparation provide a unique tool to re-balance social 

inequalities.9 Therefore the policies of reparation that follow an armed conflict may 

vary in shapes and forms; they may also have a very narrow meaning. The definitions 

for the main concepts vary, and the thesis will follow De Greiff’s classification and 

definitions of the main concepts, which are: 

- Restitution, which refers to those measures that seek to re-establish the 
victim’s status quo ante. These measures can range from the restoration 
of rights such as citizenship and liberty, to the reinstatement of job and 
benefits, to the restitution of property. 

- Compensation, which refers to those measures that seek to make up for 
the harms suffered through the quantification of harms, where harm is 
understood to go far beyond mere economic loss, encompassing physical 
and mental injury, and in some cases moral injury as well. 

- Rehabilitation, which refers to measures that provide social, medical 
and psychological care, as well as legal services. 
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- Satisfaction and guarantees of nonrecurrence, which are especially 
broad categories that include such dissimilar measures as the cessation 
of violations, verification of facts, official apologies and judicial rulings 
that establish the dignity and reputation of the victim, full public 
disclosure of the truth, [...].10 

The reparation schemes may be included within the truth commission’s results 

and may emerge out of a court decision after a criminal trial or be a policy decision by 

the transitional leadership.11 They generally are addressing a wide range of violations 

perpetrated during a conflict and therefore will never exclusively deal with sexual 

violence.12 Although the ideal for reparations is the concept of restitutio ad integrum, 

which means restitution in full, in the case of severe human rights violation this is 

simply not applicable.13  

Reparation policies have a long history but the 20th century has been the 

turning point in a more systematic evolution of reparatory practises, especially with 

the attempts made after World War II.14 Yet, as noted above,15 the recent standards for 

reparations were set by the Velasquez-Rodriguez case16 in Honduras, which 

established a new trend of reparatory policies throughout Latin America but also in the 

rest of the world. Teitel explains that ‘because of their versatility, reparatory practises 

have become the leading response in the contemporary wave of political 

transformation’.17 Many states have indeed sought to offer reparations after conflicts 

or repressive regimes during their transitional period and many do now offer some 

form of compensation for their previous failures.18 Teitel contends that:  

Transitional reparatory practices display multiple purposes: backward 
looking, in repairing victims of past state wrongdoing, but also forward-
looking, in advancing the purposes of peace and reconciliation in the 
transition.19  
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Olson argues furthermore that there are four different forms of reparations: ‘restitution, 

indemnity, satisfaction and declaratory judgement’ and that reparation schemes ‘may 

be material or non-material’.20 Orr talks about ‘the 5 Rs’: redress, restitution, 

rehabilitation, restoration of dignity and reassurance of non-recurrence’.21  

For a large number of victims, the reparation schemes may allow for their 

suffering to be publicly acknowledged. Many of the human rights violations, in 

particular for example torture or indeed sexual violence may have deprived a victim 

of his or her dignity, individuality and humanity. On the face of it, an ‘acceptable’ 

reparation policy may enable a person to recover some of them. It also enables the 

community in one way or another to redeem itself for the harm it has caused them or 

has failed to prevent. It may be under the form of a symbolic action such as the building 

of a monument or a very small amount of money but that may be essential to the victim 

and her family for closure purposes for instance. Also the social but especially the 

economical situation is often very precarious after an armed conflict and victims and 

their family may welcome some financial assistance, the restitution of their land, 

educational or health benefits that such reparation policies may encompass.22 

The starting point for a policy of reparation lies in the principles agreed to by 

the UN which puts the responsibility upon the state to ensure that individual victims 

of severe human rights violations be offered reparation.23 Most international treaties 

and declarations, which have been ratified since World War II and especially in the 

last thirty years, have included a special provision for reparations.24 Reparations have 

now become the norm in post conflict situations and after repressive regimes where 

there are a high number of victims needing acknowledgement and closure. In addition, 

this type of scheme may allow the transitional leaderships to show a clear break with 

the previous regimes’ practices. Official apologies, which may be integral to reparation 

                                                 
20 Olson, L (2002) ‘Mechanisms Complementing Prosecution’ in International Review of the Red Cross, 
no 845, p 184. 
21 Orr, W (2000) ‘Reparation Delayed Is Healing Retarded’ in Villa-Vicenzo, C and Verwoerd, W (eds) 
Looking Back, Reaching Forward: Reflections on the Truth and Reconciliation Commission of South 
Africa, London: Zed Books, p 241. 
22 Olson (n 20) p 184. 
23 See UN Economic and Social Council (1997) note by the Secretary General, Basic Principles and 
Guidelines on the Right to Reparation for Victims of Gross Violations of Human Rights and 
International Humanitarian Law, E/CN.4/1997/104. 
24 Shelton, D (2005) ‘The United Nations Principles and Guidelines on Reparations: Context and 
Contents’ in De Feyter, K, Parmentier, S, Bossuyt, M and Lemmens, P (eds) Out of the Ashes: 
Reparations for Victims of Gross and Systematic Human Rights Violations, Antwerp: Intersentia, pp 
11. 
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scheme, may help a state to achieve that. Pasqualucci notes that ‘it should instead be a 

mark of integrity for the State to disavow abusive acts and express its regret that those 

acts were perpetrated in its jurisdiction’.25 

The present trend of reparation has recently developed into a more common 

policy and thus is starting to benefit from clearer guidelines making possible such a 

policy to be implemented. For instance, the newly established International Criminal 

Court incorporated in its statutes a specific article for the reparations due to victims.26 

Indeed Article 75 attempts to cover comprehensively most needs that victims may have 

after and because of an armed conflict.27 For example Article 75/1 provides for: 

The Court shall establish principles relating to reparations to, or in 
respect of, victims including restitution, compensation and rehabilitation. 
On this basis, in its decision the Court may, either upon request or on its 
own motion in exceptional circumstances, determine the scope and 
extent of any damage, loss and injury to, or in respect of, victims and will 
state the principles on which it is acting.28 

New trends have emerged recently regarding reparatory practices 

internationally, which tend to be more proactive. For instance the Inter-American 

Human Rights Court has sentenced states to repair their past wrongs by financing 

initiatives for the collective interest, for example schools, community centres or 

monuments.29 REDRESS explains for example that:  

The Inter-American court has been the most active of the regional courts 
in referring to the importance of rehabilitation in the overall framework 
of reparations. A series of judgements have awarded rehabilitation as part 
of broader awards.30  

The Inter-American Court’s policy concerning for instance the calculation of potential 

reparations have to take into account many different criteria and that is the reason why 

the Court has taken this stance. Pasqualucci explains that:  

The reallocation of economic resources to housing, education, health 
care or employment may qualify as material damages. […] In the 

                                                 
25 Pasqualucci (n 8) p 254. 
26 See De Greiff, P and Wierda, M (2005) ‘The Trust Fund for Victims of the International Criminal 
Court: Between Possibilities and Constraints’ in De Feyter, K, Parmentier, S, Bossuyt, M and 
Lemmens, P (eds) Out of the Ashes: Reparations for Victims of Gross and Systematic Human Rights 
Violations, Antwerp: Intersentia, pp 225-244. 
27 Bell, C (2000) Peace Agreements and Human Rights, Oxford: Oxford University Press, p 270. 
28 Rome Statute, art 75/1. 
29 Wilson, RJ and Perlin, J (2002) ACLU International Civil Liberties Report, p 81. 
30 REDRESS (2003) Report Reparation for Torture: A Survey of Law and Practice in Thirty Countries, 
p 21. 
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Aloeboetoe Case, the Court ordered the State to open and staff the school 
and medical dispensary in the area of the victims’ beneficiaries’.31 

The American Convention, on which many of the Inter-American Court’s 

decision are based, through its article 63/1 advances the need of and the right to 

reparations for victims of human rights violations.32 This right, established through 

customary practice and now a fundamental principle of international law, allows a very 

wide array of possible remedies.33 Article 63/1 finds that: 

If the Court finds that there has been a violation of a right or freedom 
protected by this convention, the Court shall rule that the injured party 
be ensured the enjoyment of his right or freedom that was isolated. It 
shall also rule, if appropriate, that the consequences of the measure or 
situation that constituted the breach of such right or freedom be remedied 
and that fair compensation be paid to the injured party.34 

The specific wording of this article of the American Convention, for instance using 

‘injured party’ rather than simply ‘victim’, allows a broader interpretation of who may 

benefit from the reparations. In this light, depending on the human rights violation 

suffered by the victim, whether disappearances or death, if she is not able to be 

awarded reparations, family members who have suffered as a consequence of it may 

be able to do so instead.35 That said the Inter-American Court finds that the degree of 

familiarity and level of consequence suffered by those next of kin asking for damages, 

may be difficult to assess in order to decide who may be entitled to compensation.36 

The Inter-American Court has also endeavoured to fully restore the victim’s prior 

position, using the concept of restitutio ad integrum mentioned above, as well as 

ensuring a non-repetition of her victimisation.37 However, despite the will to repair 

proportionately to the injury suffered, it is clear that this practice is not always possible, 

because the victim has died or the injuries suffered are incurable.38  

                                                 
31 Pasqualucci (n 8) p 263. 
32 Cassel, D (2005) ‘The Expanding Scope and Impact of Reparations Awarded by the Inter-American 
Court of Human Rights’ in De Feyter, K, Parmentier, S, Bossuyt, M and Lemmens, P (eds) Out of the 
Ashes: Reparations for Victims of Gross and Systematic Human Rights Violations, Antwerp: 
Intersentia, p 191. 
33 Pasqualucci (n 8) p 233.  
34 American Convention on Human Rights, Art 63/1. 
35 Pasqualucci (n 8) p 235. 
36 cf discussion in UN Security Council (2004) The Rule of Law and Transitional Justice in Conflict 
and Post-Conflict Societies, Report of the Secretary-General, S/2004/616, pp 18-19.  
37 For a discussion on the various types of reparations ordered by the court, see Cassel (n 32) pp 193-
211. 
38 Pasqualucci (n 8) pp 239-240. 
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The Inter-American Court has also established that the reparations may be 

constituted of multiple components, thus rarely solely financial, and may also 

encompass for instance health care for victims of physical and psychological violence 

but also the restitution of a body.39 In addition, the State has the responsibility to ensure 

the non-reoccurrence of the violations, one way identified by the Court being by 

prosecuting the perpetrators.40 The reparation policy may also contribute to establish 

the truth about a victim and the violations that she has suffered. Because the Inter-

American Court has accepted that the family has a right to the truth, a State has the 

obligation to make public the results from examinations and identifications it has 

undertaken after a conflict or a repressive regime ended. Pasqualucci rightly observes 

that: ‘publication of the results of the investigation will rehabilitate the reputations of 

the victims by revealing the truth of the violations’.41 

However, reparation schemes may also be used as a means of pressure in order 

to encourage witnesses to come forward. This was the case for instance in South 

Africa, when they announced that only the people giving testimony to the truth and 

reconciliation commission would be included in the recommendations for reparations. 

As a consequence the number of people willing to testify increased.42 Specific 

reparation may be forced upon victims by States wanting to settle at the smallest cost 

what they owe. Therefore it is important that the decision on the calculation of 

reparations does not remain solely in the hands of the new leadership but that 

transitional justice mechanisms such as courts or truth commissions have a say in 

decisions concerning the content of such a reparation policy.43  

Reparation policies have become more systematic, and a ‘right to reparation’ 

has become more or less accepted by the wider international community. Reparations 

may be heavy to bear financially for a transitional leadership and therefore difficult to 

implement, but it is a fact that victims may welcome other forms of reparations, which 

may either be symbolical or more pro-active. Nevertheless reparations are difficult to 

resolve normatively as they have to be considered with the specific aspects of each 

                                                 
39 See discussion on the changing nature of reparations in Shelton (n 2) pp 849-853. cf Cassel (n 32) 
pp 193-211. 
40 Pasqualucci (n 8) p 242. 
41 ibid p 243. 
42 Teitel (n 9) p 128. cf Hayner (n 7) p 178. 
43 See Pasqualucci’s extensive examination of the various issues of calculation of reparations in 
Pasqualucci (n 8) pp 254-281. 
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case, but some basic rules now exist. The next section will assess the relationship of 

reparations with the crime of sexual violence in armed conflict.  

3. Reparations Policies and Sexual Violence 

As discussed above, reparation principles have been developed into a broader policy 

internationally, embodied by the idea that if human rights violations are committed, 

the post-conflict leadership is responsible to provide each individual, who has become 

directly or indirectly a victim during a conflict, appropriate reparation. This is what is 

called ‘the individual right to reparation’. Duggan et al contend that it is also a means 

to re-establish rights of citizenship which in the case of sexual violence may have a 

particular importance. They write that:  

One of the most important aims of reparations is to “return (or in some 
cases, establish anew) the status of citizens to individuals”. When viewed 
through a gendered lens, the idea of individualizing reparations as a 
means of granting political recognition to individuals as citizens, 
particularly in constitutional democracies, takes on multiple dimensions. 
The main problem facing women victims of sexual violence relates to the 
inadequacy (or absence) of legal mechanisms for the protection of their 
citizenship rights and the entitlements that go with them.44 

The UN has underlined the importance of reparation for victims of gross violations of 

human rights, which can therefore be applied for victims of sexual violence.45 In the 

principle 23 of the final report of the Special Rapporteur Cherif Bassiouni, the various 

‘economically assessable damages’ are enumerated, including the different forms of 

harms, also to ‘reputation and dignity’, the damages and the ‘lost opportunities’ and 

finally the costs of legal, medical, psychological and social services that the victim 

needed.46 Principle 24 of the final report finds that: ‘rehabilitation should include 

medical and psychological care as well as legal and social services’.47 The novel type 

of reparation that it recommends requires special efforts from governments and 

leaderships in order to rehabilitate victims, insisting for instance on providing medical 

and psychological support as well as legal and social support to reintegrate them 

among the society. This is of particular interest for victims of sexual violence who still 

                                                 
44 Duggan (n 12) p 630. 
45 See generally UN Economic and Social Council (n 23). 
46 Principle 23, UN Economic and Social Council (2000) Final Report of the Special Rapporteur, Mr 
Cherif Bassiouni: The Right to Restitution, Compensation and Rehabilitation for Victims of Gross 
Violations of Human Rights and Fundamental Freedoms, E/CN4/2000/62. 
47 Principle 24, UN Economic and Social Council (n 46). 
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fail in many circumstances to be given this type of help directly after their ordeal and 

later on. Indeed sexual violence in a number of cases has been considered as an attack 

on a nation or a group, or on the men of a particular group rather than an attack on the 

direct victims, the women.48  

For victims of sexual violence, reparatory schemes may therefore be crucial 

because of the particularities of this crime, which frequently leaves the survivors of 

sexual violence in especially difficult positions after a conflict. Not only they may have 

been the victims of debilitating sexual violence and generally received little 

institutional support, but may also have been the victims of the stigma attached to these 

types of crimes within their communities and families. Therefore, it is important while 

addressing the need for reparations, to make sure that the public is aware of the harm 

done, that the wrongs are publicly exposed, all while protecting and helping the victim. 

It may therefore serve as a tool allowing the visibility and acknowledgement of the 

suffering of the victims. The process of recognition is almost more important than the 

actual reparation, which will be mostly inadequate.49  

The victims may indeed frequently have lost the support of their families and 

to that extent also their economic security. Nevertheless, their economic situation is 

often difficult as a consequence of the sexual violence, as they may be left as sole 

carers for their children and other dependants, having to survive either in refugee 

camps or in precarious conditions in their hometowns or villages. These different 

direct or indirect effects may leave them in difficult conditions making it very 

challenging to survive after the conflict.50  

For a number of victims, the reparation schemes may mean that their suffering 

has been publicly acknowledged and that the community is willing to make up for the 

harm it has done to them or has not prevented.51 Despite the fact that the concept of 

dignity is frequently referred to when talking of reparations, Orr explains: ‘it is 

impossible to meet the mandate of restoring human and civil dignity when dignity is 

                                                 
48 Duggan (n 12) p 631. 
49 Minow, M (1998) Between Vengeance and Forgiveness: Facing History after Genocide and Mass 
Violence, Boston: Beacon Press, p 93. 
50 Human Rights Watch (2004) Struggling to Survive: Barriers to Justice for Rape Victims in Rwanda, 
vol 16, no 10(A), pp 10-13. 
51 See the discussion in King, J (2006) ‘Gender and Reparations in Sierra Leone: The Wounds of War 
Remain Open’ in Rubio-Marin, R (ed) What Happened to the Women? Gender and Reparations for 
Human Rights Violation, International Centre for Transitional Justice and The Social Science 
Research Council, pp 259-260. 
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undermined by the daily struggle to survive’.52 Further difficulties, which victims may 

encounter, for example having to deal with illnesses such as HIV/AIDS or physical 

and psychological disabilities, for which it may be difficult to receive appropriate 

treatment, may leave them in a desperate situation and make their survival chances at 

best very difficult after the conflict.  

Furthermore, the quantification and the distribution methods of compensation 

schemes are complex and divisive. The decision of which of the victims is more 

deserving and should therefore receive compensation maybe felt as unfair and 

discriminatory. These issues are plaguing the very foundations of such initiatives, and 

this is particularly acute when dealing with crimes such as sexual violence.53 In 

addition to that emerges the problem regarding the procedure, often complicated, of 

applying for compensation. Some lobby groups for women’s rights have tried to draw 

attention on these problems and put pressure on the decision makers with a view to 

allowing victims to receive some specific and meaningful financial help.54  

As explained above the concept of restitutio ad integrum is simply not 

applicable in the case of serious human rights violations especially in the case of sexual 

violence. The victims may be confronted to, as explained at length in the thesis, 

physical, psychological, social and economical consequences, which may simply not 

be erased by financial or other types of compensation. Minow’s following argument 

may easily be applied to victims of sexual violence. She indeed contends that: 

Equally troubling to many survivors are assertions that monetary 
reparations can remedy non-monetary harms, such as the death of a child, 
the loss of an arm, the agony of remembered torture, or the humiliation 
and shame of being wrongly detained and interned.55  

Nevertheless, compromise has to be found when politics of reparation are put into 

place. The survivors of sexual violence frequently are forced to balance between the 

                                                 
52 Orr (n 21) p 242. 
53 See discussion in King (n 51) pp 263-269. See also Guillerot, J (2006) ‘Linking Gender and 
Reparations in Peru: A Failed Opportunity’ in Rubio-Marin, R (ed) What Happened to the Women? 
Gender and Reparations for Human Rights Violation, International Centre for Transitional Justice and 
The Social Science Research Council, pp 154-161. 
54 See the Coalition for Women’s Human Rights in Conflict Situations (2003) Submission by the 
Coalition for Women’s Human Rights in Conflict Situations to the Truth and Reconciliation 
Commission (Sierra Leone), where they have made specific recommendations for the assistance to the 
survivors of sexual violence, p 18. 
55 Minow (n 49) p 93. 
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material and non-material damages as probably only their most urgent needs may be 

eased by the compensation.56 

Symbolical reparation such as public apologies may potentially be extremely 

important from a social point of view. Indeed the crime is being acknowledged as 

having harmed wrongfully a victim. Nevertheless this type of reparation is useless if 

not accompanied by other changes. As a matter of fact it is clear that the widespread 

use of sexual violence in a conflict is a direct result of the cultural admissibility of 

sexual violence in peacetime. Duggan et al argue that:  

The public debate which often accompanies the creation of reparations 
programs provides a historic opportunity not only to discuss why sexual 
violence figures so prominently as a tool for political repression but also 
to lay the groundwork for the social transformation of gender-
discriminatory attitudes.57 

The evolution in the recent reparation trends specifically follows the evolution 

of the inclusion of sexual violence within truth and reconciliation commission 

investigations and reports and of its prosecution within courts.58 Although they have 

until recently only been the result of relentless lobbying as said earlier,59 they are 

becoming, through the precedents that have been set for example in South Africa and 

Peru, a more systematic policy.60 To illustrate this argument it is interesting to note the 

international community’s decision concerning reparations when preparing the 

statutes of the ICC. It has set up a Trust Fund for Victims as announced in article 79 

of its statutes, to symbolically at least, directly spend the damages collected from the 

perpetrators and redistribute them to the victims.61 Article 79 says: 

1. A Trust Fund shall be established by decision of the Assembly of 
States Parties for the benefit of the victim of crimes within the 
jurisdiction of the Court, and of the families of such victims. 

2. The court may order money and other property collected through fines 
or forfeiture to be transferred, by order of the Court, to the Trust Fund. 

                                                 
56 Duggan (n 12) p 640. 
57 ibid p 637. 
58 See eg generally King (n 51).  
59 See pt 3, ch 7. 
60 See eg for Peru, Guillerot, J (2006) ‘Linking Gender and Reparations in Peru: A Failed 
Opportunity’ in Rubio-Marin, R (ed) What Happened to the Women? Gender and Reparations for 
Human Rights Violation, International Centre for Transitional Justice and The Social Science 
Research Council. cf Duggan (n 12) p 636. 
61 See discussion in De Greiff (n 26) pp 225-244. 
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3. The Trust Fund shall be managed according to criteria to be 
determined by the Assembly of States Parties.62 

The Trust Fund is managed by the Registry and a Board of Directors. It is a unique 

instrument as regards the way the funds are collected, as a part will come, in theory, 

from the perpetrators themselves. It is also unique given that the range of the victims 

that could benefit from it is very broad. ‘Victims can include child soldiers […]. Or a 

victim may be the result of a case of rape, needing help not just for the material loss in 

a war, but for trauma counselling’.63 This is of particular interest for sexual victims 

who may easily be left out in their national reparation policies. This may potentially 

have a strong impact on a society, in terms of rehabilitation for instance.64 Also, 

because the ICC has had progressive and innovative ways to deal with sexual violence 

it may be an instrument worth considering. The downside of the scheme is the scope 

of the intended recipients of the reparations, which is rather too broad and may overlap 

with other reparation policies.65 The idea of this body is interesting for its concept of 

self-sufficiency but it is at a very early stage and therefore has not yet been used or so 

to say ‘tried out’. Whether it is ever going to become a proficient body in managing to 

collect and then redistribute the funds efficiently and appropriately is to be doubted, 

but time only will tell.  

Reparation practises concerning sexual violence are still at an early stage of 

implementation and are still far from being systematic despite the decision by the 

international community to do so. Two recent cases of reparatory schemes will be 

presented below. These particular case studies have been chosen because they 

represent two very different, albeit innovative, policies concerning reparations for the 

crime of sexual violence. 

3.1 South Africa 

South Africa in this case as well has set a precedent. The recommendation for a 

reparation policy was made in the report of the truth and reconciliation commission.66 

                                                 
62 Rome Statute, art 79. 
63 See ICC: Trust Fund for victims, at http://www.icc-cpi.int/vtf.html (last visited 28 September 2006). 
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A committee for Reparations and Rehabilitations had been set up among three 

committees making up the truth and reconciliation commission, but it received much 

less attention than the other two.67 The proposed reparations, whose aim was to 

condone the victims’ will to reconstruct their lives after oppression, included financial 

assistance, psychological support, and administrative assistance in attempting to find 

missing relatives and more symbolical gestures including the naming of public places 

with victims’ names.68 The range of victims and the crimes, for which reparation could 

be awarded, was fairly limited.69 Indeed the victims who were to be included were the 

ones who had suffered from ‘gross violations of human rights’ and had been identified 

as such.70 Roht-Arriaza explains that:  

Critics of the truth and reconciliation commission pointed out that this 
limited mandate excluded the legal pillars of apartheid […]. By doing so, 
it shifted the focus from the complicity and benefits of apartheid to 
whites as a group to the misdeeds of a smaller group of security force 
operatives, easily characterized as “bad apples”.71  

The government had provided the commission with a verbal agreement that they would 

implement the recommendations made by the truth and reconciliation commission 

concerning the proposed amounts and choice of victims who would benefit from the 

reparation policy. For example the recommendations asked for an emergency fund for 

victims’ who had emergencies, medical or others.72 However, the government failed 

to fully comply; first, by not giving the funds they had pledged, second, by not 

supplying the personnel who was supposed to distribute the funds and the means to do 

it efficiently. Finally it was not committed enough to the comprehensive execution of 

the proposed scheme despite it corresponding to a right of the multiple victims.73 The 

government had set out to compensate on an individual and a collective level, and 

ultimately failed on both fronts.74 

South Africa failed, for instance, to address appropriately the women’s needs 

in the truth and reconciliation commission’s work and therefore was unable to provide 

                                                 
67 See Hamber, B (2000) ‘Repairing the Irreparable: Dealing with the Double-Binds of Making 
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68 Minow (n 49) p 92. 
69 See discussion in Goldblatt (n 66) p 80. 
70 See Daly, E (2003) ‘Reparations in South Africa: A Cautionary Tale’ in University of Memphis Law 
Review, vol 33, pp 372-376. 
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appropriate compensation for the crimes committed specifically against women.75 

Sooka explains that the truth and reconciliation commission was ineffectual in this 

matter: ‘the truth and reconciliation commission was weak in “extracting the truth 

about women and giving them compensation”’.76 The need to be inventive in order to 

collect the women’s testimonies was clear in South Africa. Nevertheless little was 

done in that sense and therefore many women, even if they did testify, did not talk of 

their own experiences.77 The reparation policy in South Africa has been considered as 

fairly unsuccessful, especially concerning the crimes committed specifically against 

women. Despite this result there are a number of lessons that may be learned and used 

in other operations similar to this one, such as specific changes in the legislation 

concerning sexual violence, better training of security forces on gender issues, or 

specific subsidies for issues concerning women in particular.78  

The case of the ‘Comfort Women’ has also been a ‘test case’ as, on the one 

hand, the violations were committed over half a century ago and, on the other hand, 

the main perpetrators, here the Japanese government, still refuses in parts to recognise 

its crime.79 

3.2 ‘Comfort Women’ and the Japanese Government  

As seen earlier,80 hundred of thousands of Asian women were forced to become 

‘Comfort women’ for the Japanese army, especially during World War II.81 There 

were forced into prostitution, supposedly in order to avoid rapes of civilian women by 

the soldiers during their invasions of China and other Asian countries. The Japanese 

army kidnapped, confined, raped, kept as slaves and killed many of these women in a 

fairly organised way. The highest ranks in the Japanese leadership knew and approved 

                                                 
75 Goldblatt (n 66) p 81. 
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79 See eg Pons, P ‘Tokyo Tente de Calmer la Polémique sur les «Femmes de Réconfort»’ in Le Monde, 
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of this arrangement. But until the 1990s, little was let out about the fate of these women 

fifty years earlier, at the hand of the Japanese army.82  

In the 1990s when a number of converging reports were ultimately made public 

about the ‘Comfort women’ system by various feminist writers, historians and the 

media,83 Japan was asked to be held accountable, to repair and apologise to the victims. 

However the Japanese government has repeatedly tried to avoid complying with these 

demands.84 When in the mid-1990s the Japanese government made some concessions 

and provided some apologies, they were deemed insufficient yet. As Amnesty 

International explains it is not enough especially because there are still regularly 

counter claims by members of Japanese governments denying any involvement or 

even the actual existence of the ‘Comfort women’. For the survivors it may be very 

painful and puts them at risk of further victimisation. Amnesty International argues 

that:  

Many survivors see them as further attempts by the Japanese government 
to evade its legal responsibility to provide full reparation that arises from 
the sexual slavery system operated by the Japanese military in violation 
of international law.85  

The Japanese government put in place, after significant pressure was put on 

them by the international community, victims groups and NGOs,86 the Asian Women’s 

Fund (AWF). This fund was by a majority a private sector initiative, allowing the 

government not to openly take responsibility for the ‘Comfort women’ system that 

they had put in place over sixty years ago.87 The money that is being distributed has 

been labelled by the government first as ‘comfort money’, which label had to be 

changed as it showed the government’s complete lack of comprehension or will to 

repair the fate they imposed on these women. The said label was changed first to 
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‘sympathy money’ and has now been left at ‘atonement money’.88 A number of 

survivors were fairly dissatisfied with the compensation proposed and put in place by 

the Japanese government, because despite accomplishing a step in the recognition of 

the suffering, Japan simply refused to legally acknowledge its responsibility. 

Coommaraswamy in her report argued that the Fund:  

Is a clear statement denying any legal responsibility for the situation of 
these women and this is reflected in particular in the desire to raise the 
funds from the private sector. Although the Special Rapporteur 
welcomes the initiative from a moral perspective, it must be understood 
that it does not vindicate the legal claims of “comfort women” under 
public international law.89 

An international tribunal was set up, although only with symbolical powers, 

but which greatly contributed to gathering victims’ testimonies and to pointing at the 

main responsibilities.90 It was the result of the frustration of survivors and NGOs’ 

pressure concerning the inappropriate response of the Japanese government to the 

ordeal of the women they had reduced to sexual slavery during the Second World War. 

The tribunal helped to put even more pressure on the Japanese government about this 

issue, but also helped gather evidence, which will ensure that the ordeal of these 

women cannot be forgotten. Nevertheless, only recently the Japanese government has 

again attempted to reject its responsibility in the case of the ‘comfort women’.91 It is 

clear from this example that the problems encountered by victims, and in particular 

women victims, to be given fair compensation for their ordeal are still major. Some of 

these problems will be discussed in more details in the following section. 

4. Critical Appraisal 

Reparations are an individual right recognised by international law but their 

implementation is plagued with problems. Victims of sexual violence in particular 

have still little space allocated to them specifically within larger reparation 

                                                 
88 Amnesty International (85) p 29 
89 UN Economic and Social Council (n 81) para 134  
90 See generally Chinkin, C (2001) ‘Women’s International Tribunal on Japanese Military Sexual 
Slavery’ in American Journal of International Law, vol 95, pp 335-340. cf Askin, KD (2001) 
‘Comfort Women: Shifting Shame and Stigma from Victims to Victimizers’ in International Criminal 
Law Review, vol 1, pp 5-32.  
91 Onishi, N ‘Denial Reopens Wounds of Japan’s Ex-Sex Slaves’ in The New York Times, 8 March 
2007. 
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programmes.92 Some of the obstacles to a proper implementation of reparations and 

compensations will be discussed below. 

To begin with, reparations may be necessary after a violent conflict but as said, 

may also be very complicated to put into practice. Indeed suffering and traumas are 

difficult to quantify and the choice of who should receive compensation is generally a 

hazardous one.93 The choice of who can be considered a ‘victim’ may spawn a number 

of unpredictable consequences. The hierarchization of crimes, violations and 

consequently of victimisation can only be perceived unenthusiastically.94 Therefore, 

most of the governments and leaderships who had to take such decisions generally did 

so quite un-popularly.95 The fact is also that even if reparations are given out, they 

often are very small amounts of money mostly inappropriate and unhelpful considering 

the situation of the victims. Yet the governments rarely even possess sufficient funds 

to finance such a policy. Roht-Arriaza notes: ‘Governments have generally balanced 

the limited funds available against the needs and demands of affected individuals and 

families’.96 Minow explains about South Africa’s dilemma with reparations that: ‘The 

amounts of money likely to emerge from political processes, especially in 

economically depressed societies such as South Africa, can offer only token gestures 

whose small size underscores their inadequacy’.97  

In addition, there is the problem of the competition by post-conflict justice 

mechanisms for money from individual governments and from the international 

community. Which of the tribunals, truth and reconciliation commission or reparations 

policies should get funds? The problem of prioritising one mechanism over the others 

raises many further questions such as: Which will use best the funding? How is it 

possible to balance the needs of each and of the people that will benefit from either of 

them?98 What is the best for peace? Strang for example explains (albeit in a peaceful 

                                                 
92 See eg the example of Peru in Guillerot, J (2006) ‘Linking Gender and Reparations in Peru: A 
Failed Opportunity’ in Rubio-Marin, R (ed) What Happened to the Women? Gender and Reparations 
for Human Rights Violations, International Centre for Transitional Justice and the Social Science 
Research Council. pp 146-149. 
93 See eg King (n 51) pp 263-269. 
94 See the discussion in Goldblatt (n 66) p 80. 
95 Roht-Arriaza (n 11) p 177. 
96 ibid p 177. 
97 Minow (n 49) p 93. 
98 Duggan (n 12) p 641. 
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context) that some victims may prefer that the money did not come from the state itself 

but instead from the perpetrators directly. She writes to this effect:  

Indeed, victims indicate a strong preference to be compensated directly 
by the offender. The amounts victims suggest as appropriate restitution 
are often small for this very reason - to make it feasible for the offender 
to pay it.99 

Furthermore, money as a type of reparation may seem insulting to some 

victims,100 especially because it can never replace what has been lost but may instead 

be used as a means to silence demands that victims may utter to their respective 

governments. Therefore some people may favour a public apology as they feel that 

money could never replace or bring back the lost ones or repair the damage caused to 

them. Olson recounts how in Argentina the money was considered as ‘blood money’ 

by the relatives of the victims.101 Minow explains that monetary compensation 

schemes: ‘as statement of actual value, they trivialize the harms. More basically, 

money can never bring back what was lost. Even the suggestion that it can, may seem 

offensive’.102  

Nevertheless a simple apology, although it may allow some self-respect and 

pride to be returned to the victim, will never return what the victim has lost, while 

money may in the short term bring some relief. Nevertheless money for sexual 

violence may raise some moral issues which can not be ignored. Duggan et al explain 

that: ‘in some cultures, accepting money for sexual abuse might be extremely 

inappropriate and problematic’.103 Nevertheless this should not be used as a means not 

to provide reparations or to allow oblivion about this type of crime. Instead the debate 

about appropriate compensation for the victims of sexual violence may be realised as 

part of a larger public debate about wartime responsibilities and therefore contribute 

to the full acknowledgement of the harm done and the construction of a fairer 

society.104 

It is clear that the physical implementation of a reparation policy may 

encounter a number of seemingly insurmountable problems as a post-conflict 

                                                 
99 Strang, H (2002) Repair or Revenge: Victims and Restorative Justice, Oxford: Clarendon Press, p 17. 
100 See eg Duggan (n 12) p 640 
101 Olson (n 20) p 184 
102 Minow (n 49) p 93 
103 Duggan (n 12) p 640 
104 ibid pp 640-641. 
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leadership is faced with serious financial problems but also lack the know-how for 

realising such a task. The choice, not only of who should receive compensation but 

also how and when, are some of the very serious issues a government, has to contend 

with. Roht-Arriaza explains some of the intricacies that may be encountered, for 

instance: ‘the degree to which claims are individualized: the more individualization, 

the more delay, the more evidence required and the longer the process will take’.105 

Another issue which needs addressing here is the ‘visibility’ and the ‘loudness’ 

of the victims. The case of the ‘Civil Self-Defense Patrols’ (PAC) members, after the 

Guatemalan conflict, is telling. They were a strong, organised and armed group and 

hence when they demanded compensation, the government very rapidly complied with 

their demands leaving many less voluble victims without prospect of reparations. 

Therefore governments may decide, with an eye to preserving the countries’ new 

found stability after a conflict, to deal first with groups of former combatants rather 

than with the victims.106 As a consequence of women’s customary invisibility through 

their confinement to the private sphere, reparations may be denied to them. Duggan et 

al argue that: ‘the complete absence of women’s voice in the public domain acts as a 

distinct form of ‘capture’ of the right to reparation’.107 Reparation policies may 

therefore seem to be gender biased in many societies. Further reasons for this include 

for instance the still dominant role of patriarchy and the traditional place, generally the 

private sphere, in which women still are confined.108 Duggan et al explain:  

This perception of women’s role also often serves in justifying States’ 
reluctance to issue legislation on gender-based violence or to modify 
existing national criminal law to cope with everyday sexual violence, let 
alone with the level and intensity with which it occurs during moments 
of political upheaval.109 

Reparation practices depend on the willingness of a state to repair a human 

rights violation committed by one party in the conflict or repressive regime. But in a 

considerable amount of countries, sexual violence is not considered as a proper crime, 

therefore the chances of its survivors to receive appropriate reparation for this type of 

violation, may be reduced.110 Therefore, victims of sexual violence may be at the 

                                                 
105 Roht-Arriaza (n 11) p 179. 
106 ibid p 179. 
107 Duggan (n 12) p 631. 
108 See discussion in Goldblatt (n 66) pp 74-75. 
109 Duggan (n 12) p 631. 
110 See example of Sierra Leone in King (n 51) pp 259-260. 
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mercy of re-victimisation if they are faced with sometime indifferent if not antagonistic 

personnel, who may force them to prove their status as victims.111 In addition, women 

may fall between several legal regimes simultaneously, what is commonly called ‘legal 

pluralism’.112 By this is meant that some women’s life may be regulated by the national 

law of a state as well as the customary law within a family or clan, which may vary 

considerably from the former. As a consequence it may become intricate to know 

which legal regime is responsible for providing reparation after a violation, especially 

because each may have different standards. Moreover the type of reparation they may 

be able to provide may lead to very distinct repercussions for the victims, not all of 

which may be supportive for the basic survival needs or the healing process some of 

these women have to start. They may even provoke further victimisation.113  

Lastly there is the issue of the systemic under-representation of women at all 

levels in the processes of formulating, decision-making or implementing of and about 

reparation policies.114 Leaving aside the general issue of fair representation at all 

levels, women are still today not given enough space to express or deal with their and 

others’ needs after a conflict. This consequently hinders the fair distribution of 

compensation policies as it automatically excludes a great number of women, who 

under these circumstances may not come forward, or may not disclose the whole truth 

about their injuries or yet the extent of how they have been affected.115 

5. Concluding Observations 

Reparatory practices have evolved greatly in recent times and some of the international 

courts and truth and reconciliation commissions have greatly contributed to this 

progress. Sexual violence in particular has benefited of more attention generally after 

conflicts and more particularly within reparatory practices. The examples of women 

victims in South Africa and the ‘Comfort women’ but also the examples of reparation 

policies with specific attention to crimes committed against women in Peru and Sierra 

Leone show that a number of obstacles subsist. Indeed reparations will remain a 

                                                 
111 Roht-Arriaza (n 11) p 179. 
112 Duggan (n 12) p 632. 
113 Duggan (n 12) p 632. 
114 See for further discussion on the inclusion of women in transitional justice mechanisms, Bell, C 
and O’Rourke, C (2007) ‘Does Feminism Need a Theory of Transitional Justice? An Introductory 
Essay’ in International Journal of Transitional Justice, vol 1, pp 23-44. 
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difficult issue to deal with after a conflict, which is understandable when one considers 

all the issues facing such initiatives. Indeed it is almost impossible to produce universal 

normative standards for reparation policies because every time reparations are needed, 

a number of conditions require to be taken into account reflecting the differing 

parameters of each individual case. It is a fact that still much needs to be done in order 

to develop coherent reparation policies and further research is necessary.  

The last component of the restorative paradigm within this transitional justice 

perspective, which will be examined here for its response potential to survivors of 

sexual violence after armed conflict, is restorative justice per se.  
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CHAPTER 9: RESTORATIVE JUSTICE 

1. Introduction 

Restorative justice has recently emerged as an increasingly important alternative to 

traditional punitive justice.1 There are a number of ongoing theoretical and normative 

debates as well as practical experiments around the world which aim to develop this 

innovative approach to justice.2 Some of these experiences have failed.3 Others have 

encountered problems which have caused for such approaches to be seriously put into 

question.4 Nevertheless, owing to its broader vision of crime, the causes and 

consequences of crime, its humane approach to victims, perpetrators and communities 

and its potential for accountability and deterrence, restorative justice stricto sensu 

needs to be examined in the thesis. 

Some of the aspects of restorative justice in its stricter meaning may not be 

relevant or appropriate for dealing with sexual crimes in armed conflicts. Nevertheless 

there are many more characteristics of this type of justice that I believe are suitable 

and even crucial to be taken into account in a transitional justice context. In a society 

having experienced mass atrocity, where civilians have been driven from their homes, 

and general insecurity and a serious lack of accountability have been the rule, the 

traditional retributive justice response may only succeed in a limited way to provide 

justice. It may prosecute a number of alleged offenders, but it will not be able to tackle 

any of the other issues attached to the situation. In these conditions, victims’ survival 

                                                 
1 See eg among other Gavrielides, T (2005) ‘Some Meta-Theoretical Questions for Restorative Justice’ 
in Ratio Juris, vol 18, no 1, pp 84-106 or Findlay, M and Henham, R (2005) Transforming International 
Criminal Justice: Retributive and Restorative Justice in the Trial Process, Portland: Willan Publishing. 
cf Walklate, S (2006) ‘Changing the Boundaries of the ‘Victim’ in Restorative Justice: So Who Is the 
Victim Now?’ in Sullivan, D and Tifft, L (eds) Handbook of Restorative Justice, London: Routledge or 
Roberts P (2003) ‘Restoration and Retribution in International Criminal Justice: An Exploratory 
Analysis’ in Von Hirsch, A, Roberts, J, Bottoms, AE, Roach, K and Schiff, M (eds) Restorative Justice 
& Criminal Justice: Competing or Reconcilable Paradigms? Oxford: Hart Publishing. 
2 See eg Feliciati, CC (2006) ‘Restorative Justice for the Girl Child in Post-Conflict Rwanda’ in 
Journal of International Women’s Studies, vol 7, no 4, pp 14-35 or Llewellyn, J and Howse, R (1999) 
‘Institutions for Restorative Justice: The South African Truth and Reconciliation Commission’ in 
University of Toronto Law Journal, vol 49, pp 355-388. See also Zion, JW and Yazzie, R (2006) 
‘Navajo Peacemaking: Original Dispute Resolution and a Life Way’ in Sullivan, D and Tifft, L (eds) 
Handbook of Restorative Justice, London: Routledge. cf Walgrave, L (2003) ‘La Justice Restauratrice 
et les Victimes’ in International Journal of Victimology, no 4, pp 8-11. 
3 See Roche, D (2003) Accountability in Restorative Justice, Oxford: Oxford University Press, p 12.  
4 See Cameron who is calling for a moratorium for restorative justice initiative to be applied for 
intimate violence in Canada. See Cameron, A (2006) ‘Stopping the Violence: Canadian Feminist 
Debates on Restorative Justice and Intimate Violence’ in Theoretical Criminology, vol 10, no 1, pp 
49-66. 
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may be severely compromised. To illustrate this fact it is interesting to consider 

Drumbl’s example of Rwanda’s post conflict society in which perpetrators and victims 

have to live alongside and co-exist.5 The trial of the main perpetrators may provide 

some justice, but it does not resolve the many post-conflict issues facing these 

communities. Restorative justice may thus supply a much needed alternative.  

However, despite the clear potential of this type of restorative justice, it still 

has not been experimented with enough, especially with regard to crimes as serious as 

sexual violence. That said, some theoretical work has been accomplished over the last 

decade,6 and although it has often been based on non-war situations, the main ideas 

will be presented here for the above mentioned reasons. The following section will 

explore some of the main ideas of restorative justice in its strict meaning. It will then 

examine what the potential of restorative justice practices may be in regard to a 

response to sexual violence victims after armed conflicts. Lastly the thesis will expose 

some of the major hurdles which have to be surmounted in order for this mechanism 

to have a chance of achieving its role as part of transitional justice in particular 

regarding sexual violence victims. 

2. Overview  

Restorative justice in its stricter meaning is a relatively new approach to policy and 

practice for the delivery of justice which differs fundamentally from retributive justice. 

Indeed at the same time as it aims to provide accountability, justice and serve as a 

deterrent, it also aims to involve, ideally, the main protagonists in the violence 

committed and representatives of the community. That is to say the victim has to be 

willing to forgive, the perpetrator is expected to show remorse and the community has 

to accept its own responsibility.7 Van Ness’ foundations of restorative justice theory 

may be worth considering as some aspects of the definition depict what restorative 

justice in its broader meaning should involve: 

                                                 
5 Drumbl, MA (2000) ‘Sclerosis: Retributive Justice and the Rwandan Genocide’ in Punishment and 
Society, vol 2, no 3, p 290. 
6 See eg Feliciati, CC (2006) ‘Restorative Justice for the Girl Child in Post-Conflict Rwanda’ in 
Journal of International Women’s Studies, vol 7, no 4, pp 14-35. See also the study realised by Daly 
on restorative justice and sexual violence in Australia, in Daly, K (2006) ‘Restorative Justice and 
Sexual Assault: an Archival Study of Court and Conference Cases’ in British Journal of Criminology, 
vol 46, pp 334-356.  
7 Daly, K (2006) ‘The Limits of Restorative Justice’ in Sullivan, D and Tifft, L (eds) Handbook of 
Restorative Justice, London: Routledge, p 134. 
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1. Crime is primarily conflict between individuals resulting in injuries to 
victims, communities and the offenders themselves; only secondarily is 
it lawbreaking. 

2. The overarching aim of the criminal justice process should be to 
reconcile parties while repairing the injuries caused by the crime. 

3. The criminal justice process should facilitate active participation by 
victims, offenders and their communities. It should not be dominated by 
the government to the exclusion of others.8 

Restorative justice is about re-empowering a victim who through an attack has been 

diminished in a number of ways.9 Braithwaite claims further that: ‘the way that 

Western legal systems handle crime compounds the disempowerment that victims feel, 

first at the hand of the offenders and then at the hands of a professional, remote justice 

system that eschews their participation’.10 Strang explains for example also that 

actually a large majority of victims would favour direct dealings with the perpetrator. 

She writes that the results of her study show that: 

Three quarters of them wanted to be able to talk directly about the effects 
of the offence to the judge or other officials and a similar number wanted 
to express their concerns to their offenders so that they understood how 
the crime has affected them as people.11  

This study was not made after a conflict, and therefore the results may be different in 

a country having just undergone a violent conflict, but some studies in Rwanda for 

instance have demonstrated that many survivors may welcome such restorative 

endeavours.12 

Braithwaite et al defined restorative justice as follows: ‘Restorative justice is 

authorative/reintegrative dispute resolution which combines high social support 

(encouragement, nurture) with regulation which sets serious limits’.13 This type of 

                                                 
8 Van Ness, D (1993) ‘New Wine in Old Wineskins: Four Challenges of Restorative Justice’ in 
Criminal Law Forum, vol 4, p 259. 
9 See eg Walgrave, L (2003) ‘La Justice Restauratrice et les Victimes’ in International Journal of 
Victimology, no 4, p 1. 
10 Braithwaite, J (1998) ‘Restorative Justice’ in Tonry, M (ed) The Handbook of Crime and 
Punishment, Oxford: Oxford University Press, p 329. 
11 Strang, H (2002) Repair or Revenge: Victims and Restorative Justice, Oxford: Oxford University 
Press.p 51 
12 See eg discussion in Drumbl (n 5) pp 298-300. See also Feliciati, CC (2006) ‘Restorative Justice for 
the Girl Child in Post-Conflict Rwanda’ in Journal of International Women’s Studies, vol 7, no 4, pp 
14-35. 
13 Braithwaite, J and Strang, H (2001) ‘Introduction: Restorative Justice and Civil Society’ in Strang, 
H and Braithwaite, J (eds) Restorative Justice and Civil Society, Cambridge: Cambridge University 
Press, p 11. 
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justice is concerned with a more deliberative form of justice, attempting to bring back 

(in ideal terms) harmony in a society where a crime was committed while taking into 

consideration the roots of what brought it into disarray to start with. This means for 

instance the need to take into account, when dealing with the case, issues such as social 

injustice.14 Braithwaite thus contends that:  

We must demand two things of restorative justice. First it must not make 
structural injustice worse […]. Indeed we should hope that restorative 
justice will provide micro measures that ameliorate macro injustice 
where it is possible. Second, restorative justice should restore the 
harmony with a remedy grounded in dialogue that takes account of 
underlying injustices.15  

In addition, restorative justice is believed to be about a simpler, more 

approachable justice, which takes into account the views of the victims and the other 

parties involved.16 Furthermore restorative justice endeavours to rebuild social 

relations within a family and a community. Indeed the support that family members or 

individuals from the community may provide to the victim, as well as to the offender, 

is invaluable.17  

Braithwaite explains first that for victims, although friends are especially 

important, they may at first have adverse reactions which restorative justice may help 

to avoid. He argues to that effect ‘friends sometimes do blame the victim, or more 

commonly are frightened off by a victim going through an emotional trauma. 

Restorative justice aims to institutionalize the gathering around friends during a time 

of crisis’.18 On the other side, the offender is also in need of support in order to mainly 

find back his self-respect and to get a sense of what he has done.19 Braithwaite argues 

that it is evident that the loss of dignity and high level of shame are a normal post-

crime affectation for an offender and the repairing of these affectations will be the only 

way to deal with the crime he has committed and find back his own dignity.20  

                                                 
14 Braithwaite (n 10) p 329. 
15 ibid p 329. 
16 Walgrave (n 9) pp 1-5. 
17 See eg Roche (n 3) pp 8-9. See also generally Maxwell, G, Morris, A and Hayes, H (2006) 
‘Conferencing and Restorative Justice’ in Sullivan, D and Tifft, L (eds) Handbook of Restorative 
Justice, London: Routledge, pp 91-107. 
18 Braithwaite (n 10) p 330. 
19 See eg Morris, A and Warren, Y (2000) ‘Reforming Criminal Justice: The Potential of Restorative 
Justice’ in Strang, H and Braithwaite, J (eds) Restorative Justice from Philosophy to Practice, 
Aldershot: Ashgate, pp 17-18. 
20 Braithwaite (n 10) p 330. 
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The third important element of restorative justice as explained above is the 

community, namely the family, friends and neighbours of both the victim and the 

offender. They have an important role to play as well as some blame to carry. There 

are different levels at which a community may intervene when a crime has been 

committed. Braithwaite has identified three levels, which are as follows:  

At this micro level, restorative justice is an utterly bottom-up approach 
to restoring community. At the middle level, important elements of a 
restorative justice package are initiatives to foster a community 
organization in schools, neighbourhoods, ethnic communities, and 
churches, and through professions and other nongovernmental 
organizations that can deploy restorative justice in their self-regulatory 
practices. At a macro level, we must design institutions of deliberative 
democracy so that concern about issues like unemployment and the 
effectiveness of labor market programs have a channel through which 
they can flow from discussions about local injustices up until national 
economic policy-making debate.21 

Although restorative justice has existed under one form or another in all 

cultures and countries, retributive justice has benefited from a larger support especially 

by Western leaders.22 This fact notwithstanding, the new types of justice developing, 

especially in transitional periods, tend to use a more restorative approach to justice.23 

For example truth commissions set up after a conflict may allow people to talk, social 

ties to be mended, including those between victims and perpetrators.24 Braithwaite 

argues that all restorative justice’s main ideals are common values to many. He 

explains that: ‘These are universals because they are vital to our emotional survival as 

human beings and vital to the possibility of surviving without constant fear of 

violence’.25 Despite the fact that it is advocated more by religious and spiritual 

leaders26 rather than politicians and leaders, restorative justice is receiving increased 

and widespread interest from the general public.27  

Moreover, while the application of restorative justice varies from one case to 

the other, from one country to the other, from one tradition to another, the main aim is 

                                                 
21 ibid p 331. 
22 See eg Morris (n 19) pp 11-20. 
23 See eg Villa-Vicencio, C (2006) ‘Transitional Justice, Restoration and Prosecution’ in Sullivan, D 
and Tifft, L (eds) Handbook of Restorative Justice, London: Routledge. 
24 Braithwaite (n 10) pp 331-332. 
25 ibid p 332. 
26 Strang (n 11) p 45. 
27 See generally Strang, H and Sherman, LW (2003) ‘Repairing the Harm: Victims and Restorative 
Justice’ in Utah Law Review, vol 15, no 1, pp 15-42. See also Walgrave who analyses both the interest 
aroused and criticisms made towards restorative justice, in Walgrave (n 9) pp 5-6. 
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to bring people and common values together in order to make coexistence possible.28 

Braithwaite contends that restorative justice is about: ‘cultures learning from each 

other on the basis of that shared experience; it is about realizing the value of diversity, 

of preserving restorative traditions that work because they are embedded in a cultural 

past’.29 In addition Braithwaite explains that families, schools and churches may be 

important vectors of restorative justice, although the state is the best placed to 

implement reforms which may allow a better use or inclusion of restorative justice 

practices within the criminal justice system.30 Because restorative justice is first a local 

solution, there is not one form of restorative justice and its variation from one country 

or community to another reflects the various shapes this type of justice can take.31 

Conferencing, sentencing circles and reintegrative shaming briefly exposed below, are 

three examples of restorative justice instruments. 

Restorative justice practices have been mainly based, to begin with, on 

‘restitution’, followed by ‘mediation and reconciliation’ and the latest scheme is 

‘conferencing’.32 The concept of conferencing is primordial to restorative justice, it 

means that the victim and persons she trusts, the perpetrator and persons he trusts, and 

mediators come together and try to find a common ground. It was initiated as such 

under the scheme of Family Group Conferencing at the end of the eighties in New 

Zealand and Australia.33 Some studies have shown that conferencing has managed to 

lower the level of fear experienced by the victim because of the crime they have 

experienced.34 Strang found for instance that: 

An important measure of emotional restoration for victims after their 
cases were dealt with was a sense of safety, or conversely, a fear of 
revictimization. All victims were asked: “do you anticipate that the 
offender(s) will repeat the offence on you?” Significantly more court 
victims than conference victims expected to be revictimized […].35  

                                                 
28 See eg Walgrave (n 9) pp 1-5. 
29 Braithwaite (n 10) p 332. 
30 ibid p 333. 
31 See Hudson, B (2002) ‘Restorative Justice and Gendered Violence’ in British Journal of 
Criminology, vol 42, p 616. 
32 Strang (n 11) p 49. 
33 See generally Maxwell, G, Morris, A and Hayes, H (2006) ‘Conferencing and Restorative Justice’ 
in Sullivan, D and Tifft, L (eds) Handbook of Restorative Justice, London: Routledge, pp 91-107. cf 
ibid p 47. 
34 Braithwaite (n 10) p 335. 
35 Strang (n 11) pp 96-97. 
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Through conferencing, restorative justice attempts to allow the victims to receive an 

appropriate response to their victimisation, enable them to feel included in the response 

as well as provide them with some explanation as to why this happened to them.36 

Additionally conferencing may allow the restoration of the various losses they have 

suffered because of their victimisation and attempt to lessen the apprehension and 

anxiety they might have consequently. It is about allowing them to feel that the process 

was just towards them.37 Daly in her comparative study of court and conference 

dealings in the cases of sexual assault by young offenders in South Australia found 

that offenders are much more likely to admit to their crimes in a conference setting 

than in a court. She also found that the ‘conference offenders’ were less likely to re-

offend in the aftermath. Most importantly, victims were fully involved in the 

conference proceedings, contrary to court proceedings, with some finding the 

conference process even ‘validating and vindicating’.38 

Sentencing circles originate in Navajo Peacemaking circles, used to resolve 

conflicts within the community but have developed in a common court and community 

initiative.39 McCold explains ‘a sentencing circle is a community-directed process that 

partners with the criminal justice system to find consensus on a sentencing plan’.40 

These types of circles were started by Judge Barry Stuart in 1991 in Canada, with the 

R v Moses case.41 They have been used mostly within native and aboriginal 

communities to date but there has been an increased push to apply this type of process 

more generally, to develop appropriate procedural rules and for more serious crimes 

than other restorative justice schemes have dealt with hitherto.42  

The sentencing circles mostly take place within courts, in the presence of a 

judge or a ‘keeper’ selected by the community. Other participants include among other 

                                                 
36 See eg Walgrave (n 9) pp 5-7. 
37 Strang (n 11) p 48. 
38 See the very interesting study by Daly (in the peaceful setting that is Australia and only with young 
offenders) in Daly, K (2006) ‘Restorative Justice and Sexual Assault: an Archival Study of Court and 
Conference Cases’ in British Journal of Criminology, vol 46, pp 334-356. 
39 See McCold, P (2006) ‘The Recent History of Restorative Justice: Mediation, Circles and 
Conferencing’ in Sullivan, D and Tifft, L (eds) Handbook of Restorative Justice, London: Routledge, 
pp 28-29. cf Roche (n 3) p 66. 
40 McCold, P (2006) ‘The Recent History of Restorative Justice: Mediation, Circles and 
Conferencing’ in Sullivan, D and Tifft, L (eds) Handbook of Restorative Justice, London: Routledge, 
p 28. 
41 R v Moses, 11 (1992) 71 CCC (3d) (Yukon Territorial Court) 
42 See discussion in McNamara, L (2000) ‘Indigenous Community Participation in the Sentencing of 
Criminal Offenders: Circle Sentencing’ in Indigenous Law Bulletin, vol 5, no 4, pp 1-8. 
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members of the community, the offender and his/her family or friends and the victim 

and his/her family or friends.43 It has been used in cases of domestic and sexual 

violence, but there have been critics as to its appropriateness for this type of crime.44 

What is clear is that it is still at a very experimental stage but may have characteristics 

of great interest for the study at hand as it involves retributive and restorative justice 

and has therefore, I believe, some potential to help improve the response to sexual 

violence generally but in particular after conflicts.  

The other main instrument used by restorative justice in order to deal with 

offenders, which I will examine briefly is called reintegrative shaming.45 Braithwaite 

et al define it as follows:  

The basic idea of reintegrative shaming theory is that locations in space 
and time where shame is communicated effectively and reintegratively 
will be times and places where there is less predatory crime – less crime 
that is a threat to freedom as non-domination. Reintegrative shaming 
prevents such offending; stigmatization increases the risk of crime for 
the stigmatized. Reintegrative shaming means communicating 
disapproval with rituals of forgiveness or reconciliation.46 

There have been critics raised at this type of instrument being used by 

restorative justice, putting into question the worthiness and efficiency of shaming an 

offender because it effectively rejects him from the society. Some experts have instead 

favoured within restorative justice the mechanisms of remorse and empathy, arguing 

that they are much more efficient when working with offenders.47 Nevertheless, 

Braithwaite argues that the focus should be on violence, its roots, causes and effects. 

Hence, the efforts should be directed at conveying the meaning of violence to the 

offender and to society without using retribution or ostracism against the offender. 

Shame should be used constructively.48 Braithwaite argues in favour of forms of 

                                                 
43 McCold (n 40) pp 29-30. 
44 See eg Cameron (n 4) pp 49-66. 
45 See eg the extensive discussion of this concept in McAlinden, A-M (2004) ‘The Use of “Shame” 
with Sexual Offenders’ in British Journal of Criminology, vol 1, pp 1-22.  
46 Braithwaite, J and Braithwaite, V (2001) ‘Shame, Shame Management and Regulation’ in Ahmed, 
E, Harris, N, Braithwaite, J and Braithwaite, V (eds) Shame Management Through Reintegration, 
Cambridge: Cambridge University Press, p 39. 
47 For a critical discussion on the issue of shame see Harris, N and Maruna, S (2006) ‘Shame, 
Shaming and Restorative Justice’ in Sullivan, D and Tifft, L (eds) Handbook of Restorative Justice, 
London: Routledge, pp 452-462. 
48 Again see discussion in McAlinden (n 45) pp 1-22. 
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‘deliberative processes’ at a local level, which allow an appropriate dealing of the 

crime:  

Such deliberative processes naturally enable those responsible to 
confront and deal with the shame arising from what has happened. And 
if we invite people who enjoy maximum respect and trust on both the 
offender’s and the victim’s side, we maximize the chances that shame 
will be dealt with in a reintegrative way.49 

Some experiments in restorative justice have widened the scope of the crimes 

being dealt with by this type of justice but have retained the same rationale.50 As 

Hudson explains, the main idea is also to avoid the retributive response and handle the 

case by combining:  

The possibilities of making the offender accept the nature and extent of 
the harm done by the offence and of his own responsibility for that harm; 
providing some measure of reparation to the victim […] who was harmed 
and taking steps to reduce the likelihood of a future offence.51 

Also through retribution, democratic and non-democratic leaders have been 

able to maintain a centralised power, legitimising their control, resulting in this power 

having been abused regularly by some of them.52 Braithwaite raises the issue of the 

sentences issued after a trial for various types of crime. They tend to vary whether an 

offender is from an affluent or a deprived background, whether the offender has 

influence or not. He concludes that restorative justice is a fairer type of justice: 

‘restorative justice, we contend, has a better chance than just deserts of being made 

equitably available to both rich and poor’.53 Bayley argues that traditional types of 

justice have recently been put into question as the only alternative or the best response 

after crimes have been committed.54 

Harris has argued that restorative justice had the potential of being congruent 

with feminism. She points to several standards that have to be respected for it to be 

successful. She declares that:  

                                                 
49 Braithwaite (n 10) p 334. 
50 See eg discussion in Daly, K and Stubbs, J (2006) ‘Feminist Engagement with Restorative Justice’ 
in Theoretical Criminology, vol 10, no 1, pp 9-28. 
51 Hudson (n 31) p 620. 
52 See eg Bayley, DH (2001) ‘Security and Justice for All’ in Strang, H and Braithwaite, J (eds) 
Restorative Justice and Civil Society, Cambridge: Cambridge University Press, p 211 and Braithwaite 
(n 10) p 335. 
53 Braithwaite (n 10) p 335. cf Morris (n 19) pp 11-20. 
54 Bayley (n 52) p 211. 
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All people have equal value as human beings, that harmony and felicity 
are more important than power and possession, and that the personal is 
political […] Feminists stress the themes of caring, sharing, nurturing, 
and loving. This contrasts sharply with an orientation that values power 
and control above all else.55 

Restorative justice, presented here in its stricter meaning, is still at a more 

experimental stage and the experiences made have mostly been for lower types of 

crime, in local communities and in majority with young offenders. Nevertheless, some 

of the main values carried by this type of justice are missing in the traditional responses 

to sexual violence in armed conflict and therefore the thesis will examine its potential 

for tackling very serious crime having been committed during armed conflicts in a 

transitional period. 

3. Restorative Justice and Sexual Violence  

The appropriateness of restorative justice as a tool for dealing with sexual violence 

(mostly in a peaceful context) has sparked many debates.56 The forms of restorative 

justice initiatives, which are available at present, may not be suitable for dealing with 

serious crimes, especially sexual violence. Hudson raises two main issues regarding 

this subject, one is in favour and one is against: 

The case for restorative justice for gendered and sexualised violence 
usually rests on two planks. First there is the alleged failure of established 
formal criminal justice to provide effective remedies for victims of 
sexual violence and the greater potential of restorative justice for 
providing satisfactory outcomes in more cases. Second, proponents of 
restorative justice are often people who have campaigned for penal 
deflation or diversion for other types of offending, and are reluctant to 
add to the calls for tougher penalization of any crimes, including those 
they themselves wish to see taken more seriously.57 

As Hudson contends discussions in favour of restorative justice dealings with sexual 

violence have been conducted rather by default,58 because retributive justice was 

                                                 
55 Harris, MK (1991) ‘Moving into the New Millennium: Toward a Feminist Vision of Justice’ in 
Pepinsky, HE and Quinney, R (eds) Criminology as Peacemaking, Bloomington: Indiana University 
Press, p 88. 
56 See eg Daly (n 49) pp 9-28. cf McAlinden, A-M (2006) ‘Are There Limits to Restorative Justice? 
The Case of Child Sexual Abuse’ in Sullivan, D and Tifft, L (eds) Handbook of Restorative Justice, 
London: Routledge. cf also Cameron (n 4) pp 49-66.  
57 Hudson (n 31) pp 621-622. 
58 See discussion in ibid pp 622-623. 
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failing the victims.59 Nikolić-Ristanović explains ‘the court-based model requires 

selective prosecutions, and it is not realistic to expect that all perpetrators of sexual 

violence will be prosecuted, and all victims protected and heard’.60 She concludes that 

it is clear that retribution is not enough and that therefore alternatives need to be 

developed.61 

Some of the main issues affecting retribution62 are the lack of direct 

prosecution for sexual violence, the many problems with evidence in sexual violence 

cases, the risks incurred by victims who accepted to participate in a trial and the low 

conviction rates.63 These are only a few of the arguments that have made the restorative 

justice alternative look like a solution being worth a closer look.64 Hudson argues 

about domestic violence, but this may be of interest for sexual violence as well, that:  

If the offender is acquitted or is not given a custodial sentence, they fear 
more violence, aggravated by the perpetrator’s anger at being prosecuted; 
if he is convicted and imprisoned, there is the family break-up with all 
the emotional and financial consequences that entails. Victims may want 
the offender punished, but in many more cases they simply want the 
behaviour to stop.65 

Other causes identified, which explain the lack of success by retributive justice 

to deal adequately with sexual crimes against women in general and in particular in 

conflicts, is the widespread inequality in society and consequently in law. The lack of 

power of women generally compared to men in most societies and also of women from 

poor backgrounds compared to women from richer backgrounds results in a 

fundamental injustice if it is to deal only with the crime and not with the larger causes 

                                                 
59 See discussion eg about the ‘incalculability of justice’ in Campbell, K (2003) ‘Rape as a ‘Crime 
against Humanity’: Trauma, Law and Justice in the ICTY’ in Journal of Human Rights, vol 2, no 4, p 
513. 
60 Nikolić-Ristanović, V (2005) ‘Sexual Violence, International Law and Restorative Justice’ in Buss, 
D and Manji, A (eds) International Law: Modern Feminist Approaches, Oxford: Hart Publishing, p 
284. 
61 See eg Nikolić-Ristanović (n 60) p 275. 
62 For a discussion on the failures of the retributive system as a response to violence from men on 
women see eg Braithwaite, J and Daly, K (1995) ‘Masculinities, Violence and Communitarian 
Control’ in Newburn, T and Stanko, EA (eds) Just Boys Doing Business: Men, Masculinities and 
Crime, London: Routledge. 
63 See eg the very critical discussion in Campbell, K (2004) ‘The Trauma of Justice: Sexual Violence, 
Crimes against Humanity and the International Criminal Tribunal for the Former Yugoslavia’ in 
Social and Legal Studies, vol 13, no 3, pp 329-350. 
64 Hudson (n 31) p 622. See some more arguments in Daly (n 38) pp 334-356. 
65 Hudson (n 31) p 622. 
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and implications of the crime.66 There are many aspects which have been considered 

as inherent to the prosecution of sexual violence; these include the discussions about 

‘consent’, ‘prior sexual conduct’,67 the social views on rape generally in societies and 

the male/perpetrator and female/victim dichotomy and that of the ‘ideal victim’ as the 

only chance for a case to end in a conviction.68 The way cases are built up most of the 

time in courts have fallen short of taking into account either the consequences of the 

crime or of the impact of a failure to prosecute the crime, may have on the victims.69 

In addition, the protection of victims and witnesses ante and post court-case 

may seriously affect the ability or will of the victim to come forward and maybe 

testify.70 Also, the method of cross examination may not always be suitable for a 

traumatised survivor.71 Hudson explains that the proponents of restorative justice 

contend that the basis of the problem with the prosecution of sexual violence lies with 

‘empowerment’ and that restorative justice may precisely be able to tackle this issue 

more appropriately.72 One of the reasons for the persistent lack of protection of victims 

lies with the no less critical issue of the fair treatment of the accused as seen earlier in 

the thesis.73  

However until recently most restorative justice experiments have been 

concentrated on lesser levels of crimes, frequently those committed by juvenile 

offenders, as they offered an ideal terrain for non-retributive justice applications and 

benefited generally from the support of the population and authorities alike.74 

Therefore there still is little data on how it could work for sexual violence,75 or rather 

what could be used from restorative justice theory after conflicts in transitional 

societies to help victims of this type of crime to heal, be reintegrated in a society which 

                                                 
66 See generally work by Smart, in particular Smart, C (1989) Feminism and the Power of Law, London: 
Routledge and Smart, C (1995) Law, Crime and Sexuality: Essays in Feminism, London: Sage 
Publications. cf Mackinnon, CA (2006) Are Women Human? And Other International Dialogues, 
Cambridge: Belknap Press of Harvard University Press, especially pp 105-111. 
67 See discussion in Nikolić-Ristanović (n 60) p 283. 
68 To see a discussion on these various topics see Hudson (n 31) p 624. 
69 cf ibid p 624. 
70 See eg Feliciati, CC (2006) ‘Restorative Justice for the Girl Child in Post-Conflict Rwanda’ in 
Journal of International Women’s Studies, vol 7, no 4, pp 26-27 
71 Nikolić-Ristanović (n 60) pp 284-285. 
72 Hudson (n 31) p 624. 
73 cf Nikolić-Ristanović (n 50) p 284. cf eg pt 2, ch 5, s 4 of thesis. 
74 See eg Strang (n 11) pp 46-49. cf Hudson (n 31) p 621. 
75 Some ideas are developed for sexual violence more generally eg in Daly (n 49) pp 9-28. cf Daly (n 
38) pp 334-356. 
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may have let them down and ensure that the offender will be deterred from repeating 

his offence.76 

Hudson explains that if restorative justice were to be used systematically in 

cases of sexual violence for example, tight guidelines and precautionary measures 

would have to be developed as a matter of priority. For example, one of the positive 

aspects of restorative justice, in particular certain aspects of conferencing or circles, 

may be able to empower the victims. Nevertheless, this needs to be regulated 

appropriately as it runs the risk of becoming instead a medium for revenge by the 

victim or her relatives.77 Hudson warns that methods such as the one developed by 

Braithwaite of ‘reintegrative shaming’ for offenders are not yet appropriate and 

safeguards must be developed both for the protection of the victim and for the 

perpetrator.78  

Victims’ safety must be the most important in any justice schemes dealing with 

sexual violence, especially because this type of crime frequently may have provoked 

a sense of permanent insecurity for the victim.79 Survivors of sexual violence must 

therefore always have a choice and never be forced to face their attacker. Restorative 

justice can only work if both sides are fully ready and happy to cooperate.80 However 

Hudson claims that restorative justice may be the right platform to deal appropriately 

with sexual violence as for instance in the conferences, the victim is encouraged to 

give her side of the story and she will be supported by members of her community that 

she trusts. Hudson explains that the victim ‘will be the centre of her own story: her 

evidence will not be confined to dwelling on aspects of the incident that relate to him 

– to his guilt, his culpability’.81 On the other side, the perpetrator is forced to face the 

consequences of his actions on the victim.82 He will have to accept the weight of his 

crime and any of his reasons for doing so will be deconstructed in the conference. 

Hudson explains that:  

                                                 
76 See eg the more theoretical discussions about such a possibility in Feliciati (n 70) pp 14-35.  
77 Hudson (n 31) p 625. 
78 ibid p 619. cf discussion in McAlinden (n 45) pp 1-22.   
79 Feliciati (n 70) pp 26-27 
80 Gaarder, E and Presser, L (2006) ‘A Feminist Vision of Justice? The Problems and Possibilities of 
Restorative Justice for Girls and Women’ in Sullivan, D and Tifft, L (eds) Handbook of Restorative 
Justice, London: Routledge, pp 488-489. 
81 Hudson (n 31) p 625. 
82 cf Morris (n 19) pp 17-18. 
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Restorative justice aims to make the offender face up to his own choice 
to act: any claims that ‘she was asking for it’; ‘she led him on’, will be 
challenged. The process offers the victim the occasion she needs not only 
for the offender to hear her story; but also to have it validated by others, 
and for him to hear that validation.83 

Families and community are highly encouraged to engage in restorative justice 

schemes as issues of victimisation for instance re-integration of the offender but also 

of the victim can only happen through the acceptance of both the families and the 

community.84 Braithwaite explains further:  

Victims suffer when someone violates their bodies or shows them 
disrespect of taking things that are precious to them. Sometimes this 
disrespectful treatment engenders victim shame […]. Victim shame often 
triggers a shame-rage spiral wherein victims reciprocate indignity with 
indignity through vengeance or by their own criminal acts.85 

The option to resort to restorative justice might encourage victims to report the 

crimes they have suffered but as Gaarder et al explain: ‘we must not leave women at 

the mercy of ‘culture’, an ambiguous term that too often reflects male cultural 

preferences and practices’.86 They also put forward the example of Navajo traditions, 

especially concerning domestic violence, where the family of the offender may have 

to pay reparations to the victim. The family and community acknowledge the 

collective responsibility for the crime committed.87  

Gaarder et al make a case that restorative justice may be able to offer improved 

safety standards for the victims participating in such schemes, at the same time as, 

helping to make traditional punishment practises take into account for instance the 

social and economic contexts of the offender. Therefore restorative justice in their 

view should address as much ‘structural’ as ‘individual’ issues.88 Nevertheless as 

Hudson claims, if restorative justice was to be used for sexual violence, it should not 

be used as a departure from the retributive system but rather as a type of justice that 

may be able in some ways to complement retributive justice, by taking up the 

important functions of retribution but adding to that the important characteristics 

                                                 
83 Hudson (n 31) p 625. 
84 Gaarder (n 80) p 489. 
85 Braithwaite (n 10) p 328. 
86 Gaarder (n 80) p 489. 
87 ibid p 490. 
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specific to restorative justice, such as the empowerment of the victim alongside an 

assurance that the offender will not re-offend.89  

Hudson also argues that restorative justice may be a more efficient justice 

mechanism for serious crimes, by having the means to avoid re-offending and publicly 

cautioning the wrongness of the crime to the offender himself as well as to the 

community in general.90 She also claims that contrary to what many opponents of 

restorative justice have said, this type of justice is not solely about mediation but will 

ensure that offenders are faced with the gravity of their actions, that victims are safe 

now and in the future and that the people involved in the conference and beyond share 

some of the burden of what happened.91 Hudson explains that:  

Re-educative effects in restorative projects also cover friends and 
relatives – the community of care – of the victims and the offenders. 
Participation in the conference will make them, as well as the offender, 
become fully aware of the harm that has been done, and they may become 
active participants in the drive to reduce reoffending and guarantee the 
future safety of victims.92 

She nevertheless also explains that restorative justice measures should be 

applied as a first instance but if re-offending happens, more retributive measures 

should also be applied. She contends that this type of crime is too serious for the 

response to be limited to one type of justice.93 She writes ‘even if the procedures are 

different, restorative justice needs to be able to call upon the same level of resources 

that formal justice can if it is to be effective in reducing the likelihood of 

reoffending’.94 Daly contends that restorative and retributive justice should coordinate 

their efforts, thus instead of being seen as being mutually exclusive and building a wall 

between the two types of justice, a constructive, fair and if possible coordinated 

application of both should be introduced.95 Hudson nevertheless argues that the future 

role of restorative justice very much depends on its own ability to adapt and instead of 

simply becoming the ‘diversion’ from the mainstream retributive justice, it has to 

                                                 
89 Hudson (n 31) p 626. See also discussion in Campbell (n 63) pp 329-350. 
90 Hudson (n 31) p 626. See also discussion in Feliciati (n 70) pp 26-30. 
91 See eg also discussion in Morris, A (2002) ‘Critiquing the Critics: A Brief Response to Critics of 
Restorative Justice’ in British Journal of Criminology, vol 42, pp 604-605. 
92 Hudson (n 31) p 627. 
93 See also eg Campbell (n 59) p 513. 
94 Hudson (n 31) p 628. 
95 Daly, K (2000) ‘Revisiting the Relationship between Retributive and Restorative Justice’ in Strang, 
H and Braithwaite, J (eds) Restorative Justice: From Philosophy to Practice, Aldershot: 
Ashgate/Dartmouth, pp 38-39. 
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become efficient and has to allow a degree of retribution to be added to the current 

restorative approaches in order to deal proportionally with more serious crimes.96 

There are very few, if at all, examples of restorative justice initiatives in the 

strict meaning, in current armed conflicts or transitional societies, especially dealing 

with sexual violence. Nevertheless as discussed above there are a number of aspects 

and ideas within restorative justice which may be of interest to be incorporated within 

and coordinated with other transitional justice mechanisms, in order to make possible 

an adequate transitional justice perspective for sexual violence victims. However there 

are a number of aspects which may not be adequate or problems which may emerge. 

Some of those will be examined below. 

4. Critical Appraisal 

There have been restorative justice initiatives in various parts of the world both in 

peaceful and post-conflict contexts97 but they have never really dealt with serious 

crimes, such as war crimes and in particular sexual violence committed during armed 

conflicts, despite a shift having started in this direction. There are a number of 

challenges which emerge from the various studies available but not all problems will 

be examined here, only some of those deemed relevant for the discussion at hand.  

As mentioned above, restorative justice is yet fairly underdeveloped and 

therefore many aspects are not relevant, appropriate or operational as a number of 

experts have pointed out. Strang explains for instance that:  

Restorative justice is often referred to as a new paradigm of justice, it is 
not a complete model, because as yet it does not address major issues 
such as disputes over culpability, consequences of failure to reach an 
agreement, equity and proportionality in outcomes, or failure by the 
offender to comply with outcomes.98 

Hudson argues also that retributive justice may still today be the most appropriate 

mechanism available for dealing with serious crime, despite all the problems that are 

created through it. Restorative justice is not yet able to show that it can make 

communities safer, as it has yet not found ways of implementing measures which feel 

                                                 
96 Hudson (n 31) p 629. 
97 See for eg in Northern Ireland, in McEvoy, K and Eriksson, A (2006) ‘Restorative Justice in 
Transition: Ownership, Leadership and ‘Bottom-Up’ Human Rights’ in Sullivan, D and Tifft, L (eds) 
Handbook of Restorative Justice, London: Routledge, pp 321-335. 
98 Strang (n 11) pp 48-49. 



 

 280 

adequate for the victim and the offender.99 McEvoy et al contend that the 

contemporary post-conflict discourses on accountability, which are the result of the 

international tribunals after World War II, have been mainly retributive. Therefore the 

recent discourses which have promoted a more restorative approach have encountered 

some resistance from, for instance, the human rights community.100 Mika et al advance 

that the newly found notoriety of restorative justice may be negative as this was a 

scheme for a specific purpose and may simply not be suitable for other types of crimes, 

criminals and settings. They argue that: ‘with the recent popularity of restorative 

justice comes the danger that the concept will be used so loosely and carelessly that it 

will be meaningless’.101 

Therefore some concerns have been raised about the appropriateness of 

restorative justice for dealing with sexual violence in general, sexual violence in armed 

conflicts in particular.102 A number of writers concerned with this topic tend to 

advocate a tougher type of justice because of the seriousness of the crime and a concern 

that restorative justice may not transmit the gravity of the crime and would let off the 

offenders too easily.103 In addition, sexual violence resulting in a string of specific 

needs by victims and offenders, restorative justice may not be able to address them all 

fittingly.104 The family, for example may not always be on the side of the victim and 

occasionally withhold rather than denounce a crime committed against a woman of the 

family.105  

Furthermore there is a large gap that frequently appears between the theory and 

the practise of restorative justice schemes, hence putting in danger the victim of 

potential risks of re-victimisation.106 Gaarder et al give a specific example within 

Navajo peacemaking schemes:  

Within the session, batterers sometimes behaved in a bullying fashion 
toward victims. Some victims were encouraged to participate without 
being offered other options. Peacemaker liaisons did not consistently ask 

                                                 
99 Hudson (n 31) p 629. 
100 McEvoy (n 97) p 329. cf Waldorf, L (2006) ‘Rwanda’s Failing Experiment in Restorative Justice’ 
in Sullivan, D and Tifft, L (eds) Handbook of Restorative Justice, London: Routledge, p 427. 
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respondents whether they would feel safe attending sessions. Again, both 
formal and informal strategies should be available to victims, and they 
should not be coerced into participating in any particular one.107 

Therefore this type of justice is prone to be affected by the problems of the lack of 

security for the victims or what is expected of them in the process.108 Braithwaite 

contends further that: ‘Victims sometimes resent the time involved in deliberation; 

sometimes they experience heightened fear from meeting offenders’.109 

In addition, the adversaries of this type of justice in general but in particular 

for sexual violence have argued that it will never be anything else than a ‘diversion’ 

from the traditional types of justice. Lewis et al write for example: ‘conferencing 

represents the most recent entrant into a long list of previous attempts to “divert” 

violence against women away from the justice system and into the hands of others’.110 

While they are not against restorative justice per se, their argument is based on the fact 

that any means available should be used to stop violence against women. Nevertheless, 

some experts argue also that, for example, conferencing does not have the weight or 

power to change the deeply rooted views that allowed or even encouraged the 

perpetrators to sexually abuse a woman during a conflict.111  

Finally restorative justice initiatives started locally may lack the support from 

the international community, when putting in place such alternative schemes. They 

may not get as much publicity and therefore support after an armed conflict, 

consequently offenders and their communities maybe much less inclined to participate 

to such schemes. Also international pressure applied on a country after a conflict may 

not always be positive for the local population and, hence, the development of 

restorative justice initiatives.112 

Restorative justice is a type of justice, which manages to address some of the 

problems plaguing traditional justice schemes. However because of its novelty, it is 

impossible, as yet to make definite conclusions about its effectiveness and 

                                                 
107 Gaarder (n 80) p 490. 
108 See eg discussion in Morris (n 19) pp 16-17. 
109 Braithwaite (n 10) p 337 
110 Lewis, R, Dobash, RE, Dobash, RP and Cavanagh, K (2001) ‘Law’s Progressive Potential: The 
Value of Engagement with the Law for Domestic Violence’ in Social and Legal Studies, vol 10, no 1, 
p 123. 
111 Hudson (n 31) p 625. 
112 See the example of Serbia in Nikolić-Ristanović, V (2006) ‘Truth and Reconciliation in Serbia’ in 
Sullivan, D and Tifft, L (eds) Handbook of Restorative Justice, London: Routledge, p 372. 



 

 282 

appropriateness to deal more with sexual violence during armed conflicts and after, 

during the transitional period.113 One important aspect to consider in this direction is 

the shift which has started within restorative justice. Indeed it has started to move from 

a mostly localised justice scheme, dealing principally with low level/ youth type of 

criminality towards a justice scheme, with a more global appeal, which may 

complement other types of existing justice mechanisms and may in the future become 

relevant to improve the transitional justice perspective to sexual violence committed 

during armed conflicts.  

5. Concluding Observations  

Restorative justice has experienced a new impulse in the last decades, despite having 

existed under one form or another before. It may adopt various forms and may even 

carry different names according to the emphasis put. That is to say, if reparation, 

restoration or reconciliation are the main aims then the labels will accordingly change. 

Nevertheless the main and common aim is to repair after a conflict, restore identities, 

health, and social relations among other issues. It focuses first on victims, their needs 

and rights. It also integrates the perpetrators in the process, potentially providing some 

explanations for the crime. It also attempts to consider the larger frame and aims to 

reconstruct community ties in a way to avoid repetition of a conflict and of a crime. 

Restorative justice has in the last decade made a significant move towards becoming 

a tool which may be used more globally, after armed conflicts and for more serious 

crimes. However its successful development for dealing with war crimes and in 

particular with wartime sexual violence still demands much more normative and 

empirical research. 

Restoration as a paradigm has progressed greatly in its responses to the victims 

of sexual violence during armed conflicts. For instance, through truth commissions, 

this type of justice has managed to end the customary invisibility generally 

surrounding sexual violence in the communities and even within families. By the same 

token, they may have resulted in some cases in the apologies of some of the 

perpetrators or the state. In addition some basic compensation may help survivors to 

start rebuilding their lives and offer some public acknowledgement for the wrongs 

committed by a previous regime. Even if not financial, these schemes may pro-actively 

                                                 
113 Gaarder (n 80) p 492. 
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contribute to the healing, further education or simply livelihood of some of the victims. 

Restorative schemes may allow, if developed appropriately, a more important role to 

the main protagonists, the survivor of sexual violence, the perpetrator of such violence 

and the rebuilding of social ties within a community that has been torn apart by a 

conflict and has allowed such violence to be perpetrated.  

From the above study, it seems clear that the restorative paradigm offers an 

important and valuable alternative to the all-retributive approach frequently advanced 

in the past after conflicts. However it is clear that neither of these responses is 

sufficient as a response after armed conflicts, especially not for sexual violence. 

Consequently, I believe that a harmonization of restorative and retributive schemes is 

urgently needed as it would lead towards a more coherent, just and thus improved 

transitional justice perspective for the survivors of wartime sexual violence. 
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GENERAL CONCLUSION: TOWARDS A TRANSITIONAL JUSTICE 
PERSPECTIVE 

The focus of the thesis is wartime sexual violence against women and the transitional 

justice responses to it. To begin with, I have sought to offer a comprehensive 

examination of the definitions, aetiology, and consequences of sexual violence in such 

contexts. I believe that the sui generis nature of sexual violence requires to be fully 

taken into account in the responses offered by transitional justice mechanisms. 

Subsequently I have explored the range of responses to this crime through domestic 

courts, international courts, broadly characterised as the ‘retributive approach’ to the 

phenomenon. I have finally attempted to analyse the potential benefits and limitations 

of efforts to respond to sexual violence through what may be called the ‘restorative 

approach’.  

In broad terms, my central argument is that, until recently, there was little by 

way of adequate responses for sexual violence after an armed conflict. However, since 

the conflicts in Rwanda and the former Yugoslavia, a greater willingness at least to 

hold accountable those who have committed such acts of sexual violence is 

discernable. In particular, I have sought to explore whether the putative ambitions of 

transitional justice, such as greater accountability, victim empowerment or 

reconciliation,1 do in fact provide the potential for a more meaningful response to 

sexual violence in wartime.  

The thesis therefore critically explores the various threads to both retributive 

and restorative approaches and seeks to present them in a coherent fashion. In 

examining these various responses to sexual violence against women - both those 

currently available and those in development - I argue that a nascent transitional justice 

perspective on sexual violence is discernable. However, in order to assess whether the 

claims of transitional justice can be realised in practice in this field, a number of issues 

warrant close consideration. 

First, despite the claims of transitional justice, it is still questionable whether 

the mere fact of the institutionalisation and normalisation of transitional justice 

mechanisms2 will necessarily result in a fairer treatment of the victims of sexual 

                                                 
1 See eg Teitel, RG (2000) Transitional Justice, Oxford: Oxford University Press 
2 See discussion in McEvoy, K (2007) ‘Beyond Legalism: Towards a Thicker Understanding of 
Transitional Justice’ in Journal of Law and Society, vol 34, no 4, pp 411-440. 
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violence and put an end to the de facto impunity hitherto enjoyed by most perpetrators. 

Such objectives will require sustained political will on the part of the international 

community, national governments and key local actors.  

Second, I would also argue that the inadequate representation of women 

involved in the management and implementation of the transitional justice 

mechanisms remains a serious barrier to the proper implementation of the relevant 

international standards.3  

Third, despite the seriousness of the offences, I would also contend that 

punishment, if necessary, is not enough to deal with wartime sexual violence. If we 

are to take seriously the claims of transitional justice, then there must be a place for 

restorative justice as a complementary approach to the more traditional retributive 

approaches. A reasonable balance must be struck. Restorative justice, with its claims 

towards greater victim empowerment, community responsibilisation and thicker forms 

of perpetrator accountability offers a potentially more transformative framework for 

dealing with these heinous crimes.  

In broad terms therefore, a key aim of this thesis is to show the urgent need for 

a harmonization of these two approaches. Through the examination and critical 

appraisal of the crime and the responses to it, I hope to provide some ideas which may 

be useful to work on a harmonized transitional justice perspective in the future, best 

serving the sui generis nature of sexual violence. 

1. Themes Explored  

First the main characteristics of the crime of sexual violence against women in 

armed conflicts have been examined.4 I believe, as said above, that it is essential that 

the various elements of the crimes of sexual violence in wartime are better understood 

and their legal, social, and political meanings are taken into account systematically. 

Despite its omnipresence during armed conflicts, there has been a lack of visibility and 

acknowledgement of victims’ suffering. Instead many of the survivors have suffered 

ostracism, rejection and/or shame and have therefore been easily ‘forgotten’ and not 

systematically integrated in any of the transitional justice processes. I have argued that 

the generic term of ‘sexual violence’ encompasses a number of different crimes, 

                                                 
3 See UN Security Council Resolution 1325, S/RES/1325 (2000). 
4 See pt 1 of thesis. 
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ranging from rape, sexual slavery, forced prostitution, to forced impregnations.5 The 

increased prevalence of mandated and systematic sexual violence during armed 

conflicts has frequently resulted in its being labelled a weapon of war. Clearly the 

consequences of sexual violence on victims and their communities can be devastating 

in a number of ways, and, it is precisely these destructive impacts that make it as 

exploitable as a mode of instrumental violence. The deployment of sexual violence 

ranges from its use as booty or reward form for combatants, to its use as a means of 

instilling terror, torturing or conducting organised sex trades. It may even be part of 

policies of ethnic cleansing and genocide.6 

The causes of the increased incidence of sexual violence as a feature of armed 

conflicts, are varied and complex. I have focussed on three possible causes. The first 

is the question of how attitudes which legitimise violence against women whether in 

peaceful societies or societies going through a conflict promote the acceptability of 

such crimes. If women are treated as second class citizens in peacetime, why should 

they be treated any better during a conflict?7 If societies believe that it must be 

women’s responsibility when they are sexually assaulted in peaceful societies, why 

should it be different during conflicts?8 The second issue is the nature of the 

relationship between combatants and the culture and practice of the military as a 

gendered institution.9 Finally, various features consistently part of armed conflicts, 

such as the abuse of alcohol or the fear that combatants may typically experience, are 

examined as they may also be conducive to further sexual violence.10  

I then sought to offer a more detailed consideration of the potential 

consequences of the crime. Sexual violence may indeed have devastating 

consequences for the victim, physically,11 psychologically12 as well as socially and 

economically13. Although the consequences of sexual violence vary between 

individuals, it is clear that the aftermath of such violence is difficult if not harrowing 

                                                 
5 See pt 1, ch 1, s 2. 
6 See pt 1, ch 2. 
7 See pt 1, ch 3, s 2. 
8 See Fickling, D ‘One in Three Blames Women for Being Raped’ in The Guardian, 21 November 
2005. 
9 See pt 1, ch 3, s 3. 
10 See pt 1, ch 3, s 4. 
11 See pt 1, ch 4, s 2. 
12 See pt 1, ch 4, s 3. 
13 See pt 1, ch 4, s 4. 
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and that the healing and reconstruction of a survivor’s life will require a range of 

supports and conditions rarely available or prioritised in a post-conflict context. 

As noted above, transitional justice responses to wartime sexual violence have 

developed significantly in the last decade and tend to fall into one or other of the two 

main justice paradigms. The retributive paradigm, on the one hand, is about individual 

liability that is to say about holding accountable individuals before a court for the 

crimes they may have committed. The retributive justice response foregrounds the 

punishment of the perpetrator, and the ending of impunity. The punishment of criminal 

acts committed in war thereby is designed to serve as both a specific and general 

deterrent and to provide some ‘satisfaction’ to victims. 

International courts dealing specifically with war crimes are a relatively recent 

development, the first ones of any relevance date from the end of World War II.14 The 

establishment of the ICTR and ICTY after the conflicts in Rwanda and former 

Yugoslavia have been pivotal in the development of international case law on sexual 

violence. For example, the Akayesu15 case has changed forever the way sexual 

violence is being defined and dealt with after armed conflicts. It has offered the first 

comprehensive definition of rape and has resulted in the successful prosecution of 

sexual violence as acts of genocide and crimes against humanity. Furundžija16 is 

another landmark case for sexual violence because of its use of the concept of 

command responsibility, its consideration of sexual violence as torture and the 

acceptance that a victim suffering from PTSD may still be a reliable witness. On the 

down side, these two ad hoc courts have appeared to be costly to run and lacking 

legitimacy among indigenous populations. In addition they are rather time inefficient 

and have not as yet managed their witness units and especially their outreach policies 

very efficiently or successfully.17  

The provisions of the Rome statute of the ICC on sexual violence not only build 

on the precedents of the two ad hoc tribunals but also are the product of the 

negotiations between an unprecedented number of countries, cultures and traditions 

                                                 
14 See pt 2, ch 6, s 2. 
15 Prosecutor v Akayesu, Judgement, ICTR-96-4-T (Trial Chamber) 2 September 1998/ Prosecutor v 
Akayesu, ICTR-96-4-A (Appeals Chamber), 1 June 2001. 
16 See Prosecutor v Furundžija Case no IT-95-17/1 (Trial Chamber), 10 December 1998 and 
Prosecutor v Furundžija Case no IT-95-17/1 (Appeals Chamber), 21 July 2000. 
17 See pt 2, ch 6, s 3. 
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and the intense lobbying by women’s groups and other concerned NGOs. The first 

cases involving sexual violence dealt within the ICC are of combatant leaders from the 

DRC and the outcome of these trials are certainly anticipated eagerly.18  

Hybrid courts are the fastest developing international courts at the moment. 

Through their relatively small cost, they are easier to organise and through their 

location, they may have the most impact on indigenous populations. Furthermore, their 

blend of national and international elements is designed to ensure that international 

standards are applied to all the war crimes, that the worst offenders are being held 

accountable and that an impetus is set in motion through the precedents set to help 

domestic courts to recover. Indeed in some instances, hybrid tribunals may assist the 

local judiciary in training some of its personnel and therefore participate in the 

restoration of the rule of law.19 In practice the results of the prosecution of sexual 

violence are quite mixed, confirming that if the will to deal with this particular crime 

is not firmly set, even in the most ideal setting, the needs of victims may not be met.20  

At the national level, domestic courts are the retributive mechanism of choice 

for holding war criminals to account and should in theory provide victims with redress. 

Indeed by punishing the perpetrators locally, it should send a strong signal within the 

communities concerned about the wrongness of the crime, the responsibility of the 

offender and thus the innocence of the victim.21 In practise however it is clear that few 

countries have perfectly functioning domestic courts after a conflict and if so, wartime 

sexual violence rarely has a prominent place within its post-conflict dealings. 

Moreover, few of these courts are amenable to using international standards 

concerning sexual violence. Victims may be given a very small role in their midst, as 

witnesses, but at the risk of further victimisation in the form of intrusive questioning 

or aggressive cross-examination. Consequently few victims come forward and even 

fewer receive an adequate response from this transitional justice mechanism.22 

By contrast, the restorative justice paradigm is about making perpetrators 

accountable to the community and to their victims without necessarily entailing 

punishment. It prioritises dialogue, acknowledgement and compensation of the victim 

                                                 
18 See pt 2, ch 6, s 4. 
19 See pt 2, ch 6, s 5. 
20 See eg pt 2, ch 6, s 5.1. 
21 See pt 2, ch 5, s 2. 
22 See pt 2, ch 5, s 4. 
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thereby creating the possibility of closure for victims. Restoration has been the 

overarching theme of the third part of the thesis. The restorative paradigm within 

transitional justice deals with the community’s relationship with both perpetrators and 

survivors. It is about seeking to understand the truth behind the events that took place. 

The restorative paradigm also offers the potential for the chosen forms of justice to 

serve as a catalyst to transform communal or collective attitudes (either within 

geographical communities or indeed organisations or institutions such as the armed 

groups themselves) and to better sensitise them to the severe consequences of sexual 

violence for victims and their families. Restorative justice seeks to encourage 

acknowledgement of the crimes committed and to offer reparations to the victims. It 

is aimed at providing apologies and show atonement for the wrongs committed during 

the conflict in order to allow healing, reconstruction and maybe even reconciliation. 

Sexual violence, which is far from receiving a fair treatment under retributive justice, 

has been increasingly integrated in restorative endeavours23 and therefore it was 

crucial to examine those in depth.24 

One possible mechanism of transitional justice which has been linked 

explicitly to a restorative approach in order to deal with war crimes is truth 

commissions. Truth commissions are set up in order to seek and establish the truth 

concerning the conflict, the involvement of each of the protagonists and the suffering 

of victims. Although the outcome will always provoke mixed feelings, this transitional 

justice process is increasingly popular within countries emerging from conflicts.25 

Crimes against women, particularly sexual violence are being included more 

systematically within the truth recovery mechanism26 at least in part, as a result of 

lobbying from women’s groups and international organisations. However, the 

inclusion of the testimony of survivors of sexual violence in this way is not without 

problems. The exposure of women as victims in their communities may potentially 

endanger them and even provoke further victimisation.27 

Another form of restorative justice is that which is often framed as reparation. 

Reparation schemes attempt to compensate the victims of abuses for their suffering by 

                                                 
23 See eg pt 3, ch 7, s 3.2. 
24 See generally pt 3 of thesis. 
25 See pt 3, ch 7, s 2. 
26 See eg pt 3, ch 7, s 3.1. 
27 See pt 3, ch 7, s 3. 
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offering them financial support, the restitution of their land or house or special 

arrangements for healthcare. It may also be an apology or the set up of a monument.28 

The ideal standard within reparation policies is restitutio ad integrum, but this is 

obviously unrealistic when dealing with serious human rights abuses such as sexual 

violence, since through their victimisation they will never be able to regain their former 

state. However reparation policies have evolved in recent years, an example being the 

trust fund for victims, ideally paid for by perpetrators, set up within the ICC. 

Reparations for victims of sexual violence may be particularly welcome, since 

survivors of such violence may be in very precarious situations due to their particular 

victimisation, and may need urgent financial and other support. However there may be 

issues about survivors accepting money, especially in the case of sexual violence, 

added to other hurdles such as the fact that victims of sexual violence are not the most 

visible of victims and may therefore end up being left out of such policies.29 

Finally restorative justice techniques stricto sensu such as victim-offender 

mediation, family group conferencing or sentencing circles may also be deployed in 

the response to sexual violence in societies emerging from conflict. As it is true that 

restorative justice has traditionally been applied to low-level crimes committed by 

young offenders in peaceful societies,30 persuasive cases have been advanced that it is 

also feasible to use restorative justice techniques to deal with crimes such as domestic 

violence or sexual abuse.31 Whilst the use of such techniques in conflict or post conflict 

societies would of course need to be carefully managed and overseen, they might 

indeed be of great benefit to sexual violence survivors if used in conjunction with 

retributive justice. I would argue that the obvious difficulties can be overcome.32 The 

place given to the victims, the role attributed to the community and the families and 

the steps expected to be taken by the offender in the proceedings are all central 

elements to meeting the needs of survivors in any context, transitional or otherwise. 

Whatever the challenges, the moral compulsion to include it more systematically is 

overwhelming.  

                                                 
28 See pt 3, ch 8, s 2. 
29 See pt 3, ch 8, s 3-4. 
30 See pt 3, ch 9, s 2. 
31 See eg Hudson, B (2002) ‘Restorative Justice and Gendered Violence’ in British Journal of 
Criminology, vol 42, pp 616-634. cf Daly, K (2006) ‘Restorative Justice and Sexual Assault: an 
Archival Study of Court and Conference Cases’ in British Journal of Criminology, vol 46, pp 334-
356.  
32 See pt 3, ch 9, s 3. 
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2. Way Forward 

Women, during and after armed conflicts have been consistently doubly penalised, 

through their specific victimisation and through the lack of redress thereafter. Greater 

awareness of the sheer scale and severity of atrocities of a sexual nature has resulted 

in steps being taken at a local and international level to deal more adequately with this 

type of crime. Yet, as the thesis has suggested, there is great urgency for the further 

improvement and harmonization of the various mechanisms of transitional justice and 

for political and judicial temerity to deal with this particular crime, if appropriate 

redress is ever to be achieved. As for the value of an appropriate transitional justice 

perspective, this can hardly be overstated: its benefits would extend far beyond the 

‘narrow’ interest of the victims, serving the wider common good of their families, 

communities and countries. It would be laying the foundations for a just society to 

emerge after an armed conflict, by encouraging concurrently equality, tolerance as 

well as stability, reconstruction, healing and closure for all concerned. 
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ANNEX 

Table of the Problems  

Aim of table: clearly outline the problems encountered by transitional justice, 

especially concerning its treatment of sexual violence after an armed conflict. The 

table should highlight which problems are common or specific to a transitional justice 

mechanism or to sexual violence or to both. The table may enable to locate the areas 

that need improvement the most and where improvement is the most feasible and 

achievable. More importantly this table may also be a basis for harmonizing the 

transitional justice perspective to wartime sexual violence. 

TRANSITIONAL JUSTICE (TJ) 
PROBLEMS RETRIBUTIVE JUSTICE RESTORATIVE JUSTICE 
 Domestic Courts 

(DC) 
International 
Courts (IC) 

Truth 
Commissions 
(TC) 

Reparation 
schemes (RS) 

Restorative 
justice 
(RJ) 

Common 
problems 
facing a 
country 
intending to 
set up TJ 
mechanisms 
 

. political will 
 
. financial 
resources 
 
. lack of know-
how 
 
. manpower  
(local judges and 
lawyers may have 
been killed/ 
corrupted/ left 
country) 
 
. infrastructures  
 

. political will 
 
- financial 
resources 
 
. lack of know-
how 
 
. manpower 
(lack of 
trained 
international 
personnel)  
 
 
. 
infrastructures  
 

. political will 
 
. financial 
resources  
 
. lack of know-
how 
 
. manpower 
 
 
 
 
 
 
. 
infrastructures  
 

. political will 
 
. financial 
resources 
 
. lack of know-
how 
 
. manpower 
 
 
 
 
 
 
. 
infrastructures  
 

. political will 
 
. financial 
resources 
 
. lack of know-
how/ 
experience 
 
 
 
 

Specific 
problems 

. Problem of 
adequate 
legislation 
 
. state of prisons 
 

. lack of 
cooperation by 
leaderships to 
IC  
 

   

Common 
problems of 
TJ 
mechanisms 
 
 
 
 
 
 
 
 
 

. lack of 
collaboration 
with other TJ 
mechanisms 
 
. potential overlap 
with other 
mechanisms 
 
 
. danger of 
hierarchisation of 
aims of TJ 

. lack of 
collaboration 
with other TJ 
mechanisms 
 
. potential 
overlap with 
other 
mechanisms 
 
. danger of 
hierarchisation 
of aims of TJ 

- lack of 
collaboration 
with other TJ 
mechanisms 
 
- potential 
overlap with 
other 
mechanisms 
 
- danger of 
hierarchisation 
of aims of TJ 

. lack of 
collaboration 
with other TJ 
mechanisms 
 
. potential 
overlap with 
other 
mechanisms 
 
. danger of 
hierarchisation 
of aims of TJ 

. lack of 
collaboration 
with other TJ 
mechanisms 
 
. potential 
overlap with 
other 
mechanisms 
 
. danger of 
hierarchisation 
of aims of TJ 
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Common 
problems of 
TJ 
mechanisms 

mechanism: what 
is best for peace? 
What is best for 
reconstruction? 
What is best for 
justice? What is 
best for 
reconciliation? 
 
 
 
. cost to set up 
and run a DC 
 
 
 
 
 
 
 
. rights of defence  
 
 
. non-availability 
of suspects 
 
 
. disparity 
between the 
various courts  
 
. lack of adequate 
support and 
protection for 
victims/ potential 
witnesses/ 
witnesses 

mechanism: 
what is best for 
peace? What is 
best for 
reconstruction? 
What is best 
for justice? 
What is best 
for 
reconciliation? 
 
. cost to set up 
and run an IC 
 
 
 
 
 
 
 
. rights of 
defence 
 
. non-
availability of 
suspects 
 
. disparity 
between the 
various courts  
 
. lack of 
adequate 
support and 
protection for 
victims/ 
potential 
witnesses/ 
witnesses  
 
. length of 
trials = unfair 
to victims and 
offenders who 
have to wait 
 
. only a small 
number of 
offenders are 
tried (mostly 
leaders/ most 
serious) = 
complicated 
cases + (long 
and uncertain 
outcome) 
 
. outreach 
programmes 
put in place 

mechanism: 
what is best for 
peace? What is 
best for 
reconstruction? 
What is best 
for justice? 
What is best 
for 
reconciliation? 
 
 cost to set up 
and run a TC 
(despite it 
being far 
cheaper than 
most of the 
other TJ 
mech.) 
 
. may be set up 
as a  
way to avoid 
prosecutions 
 
. may be seen 
as promoting 
impunity 
 

mechanism: 
what is best for 
peace? What is 
best for 
reconstruction? 
What is best 
for justice? 
What is best 
for 
reconciliation? 
 
. cost to set up 
and run a RS 
 
 
 
 
 
 
 
. may be used 
as a way to 
avoid 
prosecutions 
 
. may be seen 
as promoting 
impunity 
 
 

mechanism: 
what is best for 
peace? What is 
best for 
reconstruction? 
What is best 
for justice? 
What is best 
for 
reconciliation? 
 
. cost to set up 
and run RJ 
initiatives 
 
 
 
 
 
 
. may be used 
as a way to 
avoid 
prosecutions 
 
. may be seen 
as promoting 
impunity 
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have mostly 
failed in their 
task 
 
. not enough 
collaboration 
between the 
various bodies 
within the 
courts 
 

Specific 
problems of 
each of the 
TJ 
mechanisms 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

. very high 
number of 
offenders (e.g. 
Rwanda = almost 
impossible to try 
them all) 
 
 

. the lack of 
trust  and 
legitimacy for 
this type of 
mechanism by 
population of 
country on 
trial (= due to 
the distance of 
tribunals to 
people in the 
concerned 
countries/ 
makes it more 
difficult for 
populations to 
follow or take 
part in 
procedures) 
 
. lack of 
reciprocity and 
double 
standard  
 

. danger of 
renewing the 
animosity / 
reopen old 
wounds 
 
. the content of 
investigations 
depends on 
political will 
and financial 
means put at 
disposition 
 
. the content of 
achievement of 
a TC depends 
on political 
will/ attitude 
of people in 
power    
 
. no space or 
time to include 
all victims 
(despite it 
being 
supposed to 
give a clear 
and objective 
record of what 
happened, the 
suffering of 
each victim 
and the 
wrongdoing of 
each offender) 
 
. some victims 
come forward 
with the wrong 
incentive (i.e. 
compensation 
= failure of 
mechanism as 
a tool for 
healing and 
reconciliation)  
 

. victimization 
difficult to 
quantify = 
reparations 
difficult to put 
in place = 
danger of 
hierachisation 
of 
victimization 
 
. the louder 
and the more 
visible victims 
may be the 
more chances 
they will have 
to be 
compensated 
 
. what is 
eventually 
given out is 
mostly 
inappropriate 
 
. the time until 
compensation 
is given out 
may be long 
and come too 
late 
 
. money may 
be considered 
as indecent as 
it will never be 
able to replace 
serious 
violations (i.e. 
SV) or lost 
ones 
 
. public 
apologies may 
be more 
appropriate but 
financial 
situation of 

. still at 
theoretical 
level: yet 
incomplete 
model of 
justice 
 
. is not yet able 
to make 
communities 
safer 
 
. resistance by 
other TJ 
mechanism to 
this new 
approach 
 
. maybe RJ 
will not be an 
appropriate 
tool if a more 
generalised 
model 
 
. the lack of set 
rules and set of 
procedures/ 
conditions/ 
safeguards 
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Specific 
problems of 
each of the 
TJ 
mechanisms 

. some 
offenders 
come forward 
with the wrong 
incentive 
 
. the lack of 
systematic 
cooperation 
with other TJ 
mechanisms 
(despite it 
being 
considered as 
primordial for 
TC to work = 
courts for 
worst 
offenders/ 
compensation 
for victims 
etc.) 
 
. some 
countries may 
simply refuse 
to start a TC 
 

many victims 
after a conflict 
may be very 
difficult and 
therefore 
money may be 
welcome 

Common 
problems: 
Sexual 
Violence 
(SV) and TJ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

. many potential 
dangers involved 
if victim comes 
forward = re-
victimization 
 
 
 
. violence against 
women still 
mostly 
considered as part 
of private realm = 
women are rarely 
encouraged to 
come forward to 
denounce their 
victimization  
 
 
 
 
. fear/ shame/ 
stigma that is still 
attached to SV = 
communities may 
not very 
supportive of 
these particular 
victims and 
women therefore 
may not come 

. many 
potential 
dangers 
involved if 
victim comes 
forward = re-
victimization 
 
. violence 
against women 
still mostly 
considered as 
part of private 
realm = 
women are 
rarely 
encouraged to 
come forward 
to denounce 
their 
victimization  
 
. fear/ shame/ 
stigma that is 
still attached to 
SV = 
communities 
may not very 
supportive of 
these particular 
victims and 
women 

. many 
potential 
dangers 
involved if 
victim comes 
forward = re-
victimization 
 
. violence 
against women 
still mostly 
considered as 
part of private 
realm = 
women are 
rarely 
encouraged to 
come forward 
to denounce 
their 
victimization  
 
. fear/ shame/ 
stigma that is 
still attached to 
SV = 
communities 
may not very 
supportive of 
these particular 
victims and 
women 

. many 
potential 
dangers 
involved if 
victim comes 
forward = re-
victimization 
 
. violence 
against women 
still mostly 
considered as 
part of private 
realm = 
women are 
rarely 
encouraged to 
come forward 
to denounce 
their 
victimization  
 
. fear/ shame/ 
stigma that is 
still attached to 
SV = 
communities 
may not very 
supportive of 
these particular 
victims and 
women 

. many 
potential 
dangers 
involved if 
victim comes 
forward = re-
victimization 
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Common 
problems: 
Sexual 
Violence 
(SV) and TJ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

forward to 
denounce their 
victimization 
 
 
 
. rights of 
defendants may  
go against 
security of victim 
(i.e. need for 
anonymity put in 
danger) 
 
 
. dangers for 
victim after a trial 
returning to her 
community/ 
especially if 
defendant is not 
convicted 
 
 
. SV may still 
frequently not be 
considered as a 
serious crime, 
instead 
considered as an 
inevitable part of 
conflict  
 
. many women in 
conflict areas 
have low levels 
of literacy and are 
unaware of 
potential of TJ 
mechanism 
 
 
. prosecution of 
SV: very 
dependent on 
individual 
agendas of 
prosecution and 
judges  
 
. consequences of 
SV for victims 
are not taken into 
account in 
dealings 
 
 
. lack of training 
of the personnel, 

therefore may 
not come 
forward to 
denounce their 
victimization 
 
. rights of 
defendants 
may go against 
security of 
victim (i.e. 
need for 
anonymity put 
in danger) 
 
. dangers for 
victim after a 
trial returning 
to her 
community/ 
especially if 
defendant is 
not convicted 
 
. SV may still 
frequently not 
be considered 
as a serious 
crime, instead 
considered as 
an inevitable 
part of conflict  
 
. many women 
in conflict 
areas have low 
levels of 
literacy and are 
unaware of 
potential of TJ 
mechanism 
 
. prosecution 
of SV: very 
dependent on 
individual 
agendas of 
prosecution 
and judges 
 
. consequences 
of SV for 
victims are not 
taken into 
account in 
dealings 
 
. lack of 
training of the 
personnel, 

therefore may 
not come 
forward to 
denounce their 
victimization 
 
. rights of 
offenders may 
go against 
security of 
victim (i.e. 
need for 
anonymity put 
in danger) 
 
. dangers for 
victim after a 
hearing at the 
TC returning 
to her 
community 
afterwards 
 
 
. SV may still 
frequently not 
be considered 
as a serious 
crime, instead 
considered as 
an inevitable 
part of conflict  
 
. many women 
in conflict 
areas have low 
levels of 
literacy and are 
unaware of 
potential of TJ 
mechanism 
 
. inclusion of 
SV in TC: very 
dependent on 
agenda of 
leadership and 
then 
commissioners 
 
. consequences 
of SV for 
victims are not 
taken into 
account in 
dealings 
 
. lack of 
training of the 
personnel, 

therefore may 
not come 
forward to 
denounce their 
victimization 
 
. rights of 
offenders may 
go against 
security of 
victim (i.e. 
need for 
anonymity put 
in danger) 
 
. dangers for 
victim after a 
trial returning 
to her 
community 
afterwards 
 
 
 
. SV may still 
frequently not 
be considered 
as a serious 
crime, instead 
considered as 
an inevitable 
part of conflict  
 
. many women 
in conflict 
areas have low 
levels of 
literacy and are 
unaware of 
potential of TJ 
mechanism 
 
. inclusion of 
SV in 
reparation 
schemes: very 
dependent on 
agenda of 
leadership 
 
. consequences 
of SV for 
victims are not 
taken into 
account in 
dealings 
 
. lack of 
training of the 
personnel, 
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Common 
problems: 
Sexual 
Violence 
(SV) and TJ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

specifically on 
SV issues 
 
 
. systemic under-
representation of 
women at all 
levels of this TJ 
mechanism 
 
 
 
. punishment may 
not be the 
preferred/ best 
response to 
sexual violence  
 
 
 
. mostly 
concerned with 
offenders  
 
. SV is still rarely 
prosecuted by DC 
 
 
 
. SV is still easily 
dismissed as it is 
a difficult crime 
to prove 
 

specifically on 
SV issues 
 
. systemic 
under-
representation 
of women at 
all levels of 
this TJ 
mechanism 
 
. punishment 
may not be the 
preferred/ best 
response to 
sexual 
violence  
 
 
. mostly 
concerned with 
offenders 
 
. SV is still 
rarely 
prosecuted by 
IC 
 
- SV is still 
easily 
dismissed as it 
is a difficult 
crime to prove 
 

specifically on 
SV issues 
 
. systemic 
under-
representation 
of women at 
all levels of 
this TJ 
mechanism 
 
. restorative 
justice may not 
be the safest 
solution for 
victims of SV 
who need 
redress and 
protection 
from offenders 
and their 
communities  
 

specifically on 
V issues 
 
. systemic 
under-
representation 
of women at 
all levels of 
this TJ 
mechanism 
 
. restorative 
justice may not 
be the safest 
solution for 
victims of SV 
who need 
redress and 
protection 
from offenders 
and their 
communities  
 
 

 
 
 
 
 
 
 
 
 
 
 
. restorative 
justice may not 
be the safest 
solution for 
victims of SV 
who need 
redress and 
protection 
from offenders 
and their 
communities  

Specific 
problems: 
SV and each 
individual 
TJ 
mechanism 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

. may not fulfil its 
aim to serve as 
acknowledgement 
by society for 
crimes committed 
against victims if 
go unpunished 
(i.e. very low 
rates of 
prosecution) 
 

. sentences are 
still mostly 
scarce and 
lenient when 
dealing with 
SV 
 
. victims who 
have 
HIV/AIDS 
receive far less 
help than 
offenders who 
are in prison 
 

. without the 
insistence of 
NGOs and 
feminist 
groups SV and 
generally 
violence 
against women 
would not 
have been 
included 
 
. women 
refusing to 
give evidence 
about their 
own 
victimisation, 
concentrating 
on the 
suffering of 
man folk/ 
family 
members 
 

. restitutio ad 
integrum is an 
impossible aim 
in the case of 
SV 
 
. some victims 
would prefer 
reparation was 
coming 
directly from 
offenders 
 
. money as 
compensation 
for sexual 
violence may 
be interpreted 
very 
ambiguously: 
may raise 
ethical issues 
 
 

. RJ has not yet 
been tested 
appropriately 
to deal with 
serious crimes 
such as sexual 
violence = 
may not 
transmit the 
seriousness of 
the crime to 
society and 
offender 
 
. may be put 
forward as 
‘diversion’ 
from 
traditional 
types of justice 
who could deal 
with SV 
 
. tools of RJ 
may not be 
enough to 
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Specific 
problems of 
SV by each 
individual 
mechanism 

address the 
roots of SV 
 
- victims may 
not feel 
comfortable 
/or be even 
terrified to face 
offenders 
 
- victims may 
refuse this type 
of TJ 
mechanism - 
SV may not be 
able to address 
the specific 
needs of 
victims 
resulting from 
SV 
victimisation 
(= need of 
security/ 
families of 
victims may 
not always be 
on their side) 
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