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CRIMINOLOGY AND TRANSITIONAL JUSTICE 
 
Kieran McEvoy, Ron Dudai, and Cheryl Lawther 
 
In: The Oxford Handbook of Criminology (Liebling, A., Maruna, S. and 
McAra, L.  eds., Oxford University Press, 2017, pp 391- 415). 
 
INTRODUCTION 
 

The notion of Transitional Justice comprises the full 
range of processes and mechanisms associated with a 
society’s attempt to come to terms with a legacy of large-
scale past abuses, in order to ensure accountability, serve 
justice and achieve reconciliation. It consists of both 
judicial and non-judicial processes and mechanisms, 
including prosecution initiatives, facilitating initiatives in 
respect of the right to truth, delivering reparations, 
institutional reform and national consultations.  
(United Nations 2004: 4) 
 

While transitional justice has only really emerged as an area of inquiry 
in the last 30 years, it has very quickly acquired all of the trappings of 
academic ‘respectability’ (McEvoy and Mallinder 2016). Originally 
viewed as a sub-specialism of political sciences which focused on the 
political transition from conflict or authoritarianism (O’Donnell and 
Schmitter1986, Arthur 2009), it now attracts serious scholarship from 
lawyers, anthropologists, psychologists, sociologists, and of course 
criminologists. There are numerous academic books and articles, 
university courses, two specialist journals, book series’, major research 
grants, and all of the other accoutrements of a vibrant area of study. 

The field is also a lively one for policy and practice. Transitional 
justice attracts the interests of politicians, policy-makers, the UN, the 
World Bank, many local and international civil society actors, and other 
important players which cumulatively amount to what McCargo (2015) 
has called a ‘transitional justice industry’. The arguable ‘swagger’ 
which characterizes elements of this field is underpinned by the 
enormous expenditure of resources involved and the popularization of 
some of the key elements of the transitional justice toolkit. The creation 
of ad hoc tribunals for the former Yugoslavia and Rwanda, the 
International Criminal Court (ICC), and hybrid courts (involving a 
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combination of domestic and international law) in places like Sierra 
Leone and Cambodia have cost billions.1 Almost all post conflict or post 
authoritarian countries have reparations programmes designed to help 
victims and survivors and these too have become increasingly 
expensive.2 In addition, ‘rule of law’ programmes are now seen as 
central to almost all democratic reform, peace-making or economic 
liberalization processes—often, for example, being a precondition for 
loans from the Word Bank and other institutions—and thus securing 
huge amounts of resources from the international donor community 
(May 2014).3 In addition, elements of transitional justice have become 
increasingly well-known in popular culture. High profile international 
trials of former presidents (e.g. Slobodan Milošević, Radovan Karadžić, 
Charles Taylor) and the work of the International Criminal Court in 
particular have meant that, for example, former world leaders such Tony 
Blair are regularly the subject of calls in the press or social media that 
he should be ‘tried for war crimes at the Hague’—regardless of the legal 
impossibility of such proceedings ever taking place.4 Similarly, such has 
been the spread and popularization of processes such as truth 
commissions (over 40 in the last three decades) that settled democracies 
have increasingly adapted such mechanisms to deal with their troubled 
histories, drawing explicitly from the transitional justice experience 
(Niezen 2013);5 Truth commissions, especially the South African one, 

                                                             

1 For example, the most recent published annual running costs for the International 
Criminal Tribunal for Yugoslavia (established in 1993), is $180 million in 2014–15, 
$250 million in 2012–13, $286 million in 2010–11. See 
http://www.icty.org/en/about/tribunal/the-cost-of-justice, accessed 31 December 2016. 
By 2014, the International Criminal Tribunal for Rwanda had cost over $2 billion in its 
two decades of operation. See The Mail & Guardian, ‘Rwanda Genocide Court Closes 
after 20 years and $2bn’, 17 December 2014. The International Criminal Court has an 
annual budget of over $140 million and has cost well in excess of $1 billion to date. 
‘International Criminal Court: 12 Years, $1 Billion, 2 Convictions’, Forbes Magazine, 
12 March 2014. 
2 Recent estimates concerning the comprehensive reparations programme in Colombia 
have suggested that the costs will be in excess of $30 billion. See International Centre 
for Transitional Justice (2015), Challenges of Implementing Reparations for Massive 
Violations in Colombia. New York: ICTJ. 
3 In 2006 the World Bank estimated that it had supported 330 ‘rule of law’ 
programmes in over 100 countries at a cost of $3.8 billion—see further Santos (2006). 
4 ‘Outrage as War Crimes Prosecutors Say Tony Blair will not be Investigated over 
Chilcot’s Iraq War Report—but British Soldiers could be’, Daily Telegraph, 2 July 
2016. 
5 Indeed on 2 March 2009 the New York Times ran an editorial asking the question, ‘A 
Truth Commission for the Bush Era?’ with regard to the actions of US forces during 
the War on Terror. President Obama ultimately concluded that such a commission 
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have also filtered into popular culture, becoming a topic of films and 
novels.6 In short, serious people spend a serious amount of money on 
transitional justice and the field has at least some purchase on the 
popular imagination—both contributing to a degree of self-importance 
in the area. 

Almost a decade ago one of the authors suggested the need for a 
criminology of transitional justice (McEvoy 2007). In part, that call was 
informed by a perception that some of the more hubristic traits evident 
in the field was due to the dominance of lawyers in transitional justice. 
Identifying a number of features including the seductive qualities of 
legalism, the oversold triumph of human rights and a tendency towards 
seeing like a state, that paper sketched out briefly (in one subsection) 
how criminology could provide something of a buttress against the 
negative consequences of these features. In particular, because of its 
status as what David Downes famously described as ‘rendezvous 
subject’ between different disciplines, it was suggested that criminology 
could provide the prism through which to ask more philosophical 
questions about what is transitional justice for as well as who is was 
intended to benefit which would, in turn, provide some benchmarks to 
make practical assessments as to whether not it could be deemed to be 
working. Although as was noted above, the breadth of academic 
disciplines now working in transitional justice is impressive and 
challenging the dominance of legalism has arguably become normalized 
in the past 10 years, few would contest the continued power and 
influence of lawyers in the area. Bearing that in mind, the power of 
criminology as an interdisciplinary bulwark against legalism in the field 
remains strong. We have therefore taken this opportunity to expand on 
the utility of a number of familiar criminological themes to the 
particular contexts of transitional justice—namely the punishment of 
offenders, the construction of victimhood, and the broader intersection 
between transitional justice and social control. Before examining these 
in some detail however, we must address the central problem 
concerning how the discipline of criminology—largely developed in 
settled democracies—is of relevance in the context of post-conflict or 
post-authoritarian societies. 
 

                                                                                                                                                   

should not be established. ‘No Truth Commission on Torture, says Obama.’, Irish 
Times, 25 April 2009. 
6 Red Dust, Gillian Slovo’s novel on the South African Commission, also turned into a 
film starring Hillary Swank, is one of many such examples. 
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EXCEPTIONALISM, TRANSITIONAL JUSTICE, 
AND CRIMINOLOGY 
 
The challenges of applying criminological theories to the exceptional 
circumstances of post-conflict or authoritarian regimes is a familiar one. 
With regard to conflicts themselves, Ruth Jamieson (1998) memorably 
described criminology as being ‘largely aloof and unmoved’ by the 
desire to better understand war, a tendency which Jock Young (2011) 
termed one of the ‘ten ironies’ of critical criminology. As academics 
who have grown up in conflict zones (Northern Ireland and Israel) and 
experienced, at least in Northern Ireland, the out-workings of a peace 
process and a sustained engagement with transitional justice,7 we are 
familiar with an occasional sense amongst some criminological 
colleagues from settled democracies that our experiences were a little 
too exotic or exceptional to have much to offer for ‘mainstream’ 
criminological theory. Obviously the inclusion of this chapter is a sign 
that the struggles of such societies to deal with the legacies of the past is 
of some interest to criminologists. It also true that in the last decade or 
so there has been increasing serious and engaged criminological work 
on war, mass violence, genocide, terrorism, and of course state crime 
(e.g. Jamieson 2014; Walklate and McGarry 2015; Rafter 2016; 
Ruggiero 2006; Green and Ward 2006)—all of which speaks 
encouragingly to an expanding of the criminological imagination in this 
area. While other criminologists have a long-standing interest in the 
intersection between human rights and criminology and the role of 
criminology in peace-making (e.g. Weber et al. 2016, McEvoy and 
Newburn 2003, Braithwaite et al. 2010), it remains the case that 
transitional justice remains somewhat off-piste from the majority. Two 
other factors may have contributed to criminology’s lingering ‘blind-
spot’ in relation to transitional justice. First, criminological knowledge 
tends to privilege theories, assumptions, and methods based largely on 
the specificities of the global North (Carrington et al. 2016), while 
transitional justice mechanisms have operated, at least initially, mainly 
in the global South. Second, the fact that so much recent and highly 
influential criminological writings have been oriented toward a critique 
of excessive punishment (mainly in the US context; see e.g. Garland 
2001; Simon 2007), has probably rendered some elements of 
transitional justice where the value of punishment remains undiminished 

                                                             

7 While the Israeli–Palestinian conflict is of course still ongoing, some civil society 
groups in the region have engaged in initiatives which draw explicit inspiration from 
transitional justice mechanisms elsewhere (Dudai and Cohen 2010). 
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(explored in the next section) appear out of sync with criminological 
thinking. These and other factors may in turn have served to limit the 
engagement of transitional justice scholars and practitioners with 
criminology, a discipline seen by many as having comparatively little 
interest in the global South or, until recently, in political and ethnic 
violence. 

As noted above, the origins of transitional justice in trying to 
understand and assist with the transitions from authoritarian regimes in 
Latin America and the former Soviet bloc have heavily influenced the 
field. The challenges raised by these transitions, almost of all of which 
were characterized by horrendous human rights abuses, was how to 
strike a balance between the quest for ‘justice’ and political stability. As 
is discussed further below, these ‘exceptional’ circumstances 
contributed to the emergence of theorizations of transitional justice as 
compromised justice (Teitel 2003; Mallinder 2014), inevitably partial or 
imperfect and conditioned by local realities such as compromised legal 
and criminal justice systems, underdeveloped democratic institutions, 
compelling social or economic problems and, in some cases at least, a 
nervous military which appeared willing to retake power by force if 
pressed too hard (Teitel 2008, Olsen et al. 2010). Thus mechanisms and 
processes evolved such as truth commissions; reparations programmes 
for victims of conflict; disarmament, demobilization and reintegration 
programmes for former combatants; lustration and vetting procedures of 
former state actors involved in previous human rights abuses; 
mechanisms designed to facilitate acknowledgement, apology, and 
memorialization; and of course, as discussed further below; the 
continued use of and refinement of the tried and tested post-conflict 
measure, amnesties. 

The exceptionalist argument within transitional justice has been 
critiqued from a number of sources. First, some human rights? activists 
and scholars have resisted such arguments, responding that recourse to 
such special pleading is often a version of old fashioned impunity 
dressed up in the fancy language of transitional justice and 
reconciliation which undermines binding international legal obligations 
to punish human rights abusers and thus reassert the rule of law 
(Orentlicher 1991; Snyder and Vinjamuri 2004; Leebaw 2008). Second, 
at a conceptual level, others have argued that sometimes the exceptional 
nature of a post-conflict or post-authoritarian context is exaggerated. 
The best known such critique is that advanced by Posner and Vermuele 
(2004: 764) in which they claim that transitional justice specialists have 
‘gone wrong’ by failing to grasp that such contexts are merely on one 
end of the continuum of change which is faced by settled democracies 
and ‘ordinary law’ all of the time and as such they do not present ‘. . . a 

Electronic copy available at: https://ssrn.com/abstract=3316244



 6 

distinct set of moral and jurisprudential dilemmas’. Third, as mentioned 
above, the fact that settled democracies such as Canada, Australia, and 
elsewhere are explicitly utilizing the theory and practice of transitional 
justice to deal with past abuses again suggests that whatever its 
exceptional origins as a field, it does have relevance and resonance in 
more settled contexts. Finally, the fact that transitional justice 
mechanisms have continued to develop and being deployed in a diverse 
set of geographical and political contexts have meant that at least to 
some degree it moved ‘from the exception to the norm’ (Teitel 2003). 

Our own instincts on this debate are what we would term critical 
but pragmatic. Intuitively we are sympathetic to the view of Hardie Bick 
and colleagues that ‘any criminology worthy of the name should contain 
a comparative dimension’ (2005: 1). As academics who have actually 
been involved in quite a lot international comparative research on 
transitional justice,8 we would argue that it is possible to draw out broad 
themes from very diverse experiences while remaining sensitive to local 
context-specific variables—striking a balance between ethnocentrism 
and relativism (Nelken 2009). In practice this means understanding and 
acknowledging the very different experiences of Belfast, Bogota, Kigali, 
or Jerusalem to London, New York, or Sydney—while at the same time 
being alive to the possibilities of theoretical and indeed practical 
insights emerging from any and indeed all of these settings and more. 
Bearing in mind the very specific contexts in which some of the themes 
discussed have arisen, in the following section we will make the 
argument that transitional justice does indeed have something to 
contribute to criminology and vice versa. 
 
PUNISHMENT AND RESTORATION IN 
TRANSITIONAL JUSTICE 
                                                             

8 The ideas developed in this chapter emerge from a number of comparative and 
jurisdiction specific transitional justice projects in which the authors have been 
engaged involving fieldwork in Argentina, Uruguay, Chile, Colombia, Tunisia, South 
Africa, Rwanda, Uganda, Sierra Leone, Israel, Palestine, Spain (Basque Country), 
Cambodia, and Northern Ireland. These projects have variously been funded by Joseph 
Rowntree Charitable Trust & Merck Foundation (Prisoner Release and Reintegration: 
A Comparative Study); Atlantic Philanthropies (Transitional Justice from Below); The 
Arts and Humanities Research Council (AHRC AH/E008984/1 Beyond Legalism: 
Amnesties, Transition and Conflict Transformation, AH/J013897/ Amnesties 
Prosecutions and the Public Interest and AH/N001451/1 Voice, Agency and Blame: 
Victimhood and Imagined Community in Northern Ireland); and the Economic and 
Social Research Council (ES/J009849/1 Lawyers, Conflict and Transition and 
ES/N010825/1 Apologies, Abuses and Dealing with the Past). See also Dudai 2012a, 
2012b. 
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In this section we wish to focus on those who have been involved in acts 
of violence or other human rights abuses—the ‘offenders’ or 
‘perpetrators’—in our exploration of what is transitional justice for. Of 
course, as we discuss in greater detail below with regard to victimhood, 
the notion that one that one can easily divide the world into ‘guilty 
perpetrators’ and ‘innocent victims’ sometimes does not match the 
messy realty of transitional contexts. For the moment however, we will 
concentrate our attentions on wrongdoers. Broadly, the transitional 
justice approach to offenders is to try to punish at least some of them 
through retributive trials, provide some with an amnesty and/or related 
efforts to shift them away from violence, and engage them in broader 
social and communal efforts of peace-making and reconciliation. By 
examining such processes through a criminological lens we will argue 
that some of the strengths and limitations of these approaches can be 
seen much more clearly. 

With regard to punishment of offenders in transitional contexts, 
certainly at the international level, it is clear that much of the focus is 
upon what Henman has described as ‘predominantly retributive and 
marginally deterrent’ (2004: 36). In Hegelian terms, ‘the criminal has 
done, so it should be done to him’ (Hegel 1952: 71). Judges at the 
international tribunals often focus on retribution and deterrence as the 
primary goals of sentencing, ‘dismissing any significant consideration 
of rehabilitation of social reinsertion’ (Schabas 2011: 348). Given the 
heinous nature of some crimes involved—including genocide, war 
crimes, torture, sexual violence as a strategy of subjugation—retribution 
being visited against those deemed most responsible is an obvious 
intuitive response, coupled with the desire to deter other would-be 
offenders from engaging in similar acts of horror (Roberts, 2003; 
Drumbl 2007). In seeking to examine the force of the predominant 
retributive thinking regarding the reasons for doing transitional justice, a 
number of features come to the fore, particularly with regard to issues of 
legality, proportionality, and selectivity; and the expressive functions of 
punishment. In addition, we shall also examine briefly some of the key 
elements of deterrence which are, as noted above, often grouped with 
retribution. 

For those who view retribution as perhaps the key role of 
punishment, law is at the very core of the punishment project. From 
such a perspective, crime is viewed as ‘law-breaking’ and therefore the 
response must be ‘lawful’—a reassertion of the primacy of law (Golash 
2005). Many of those who argue for retribution in transitional justice, 
particularly human rights lawyers, argue that states are legally bound to 
punish perpetrators because of the ‘duty to prosecute’ the most serious 
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of international crimes—namely genocide, war crimes, and crimes 
against humanity (Orentlicher 1991; Mills 2015). In practice, as 
McEvoy (with Mallinder 2013) has argued in greater detail elsewhere, 
there are significant divergences in law and practice about how all-
encompassing the duty to prosecute is even in such extreme 
circumstances. For example, with regard to the crime of genocide, the 
duty to prosecute is often described as ‘absolute’ (e.g. Scharf 1996; 
Jackson 2007). However, in practice, the definition of genocide presents 
quite a high threshold to trigger the duty to prosecute. Under the 
Genocide Convention of 1948 genocide requires that violent actions are 
taken with ‘intent to destroy, in whole or in part, a national, ethnical, 
racial or religious group’. Thus, murder campaigns directed against 
political groups—such as, for example, ‘communists’ or ‘subversives’ 
in South America’s ‘dirty wars’—would place such mass killings 
beyond the scope of the Genocide Convention. Similarly with regard to 
war crimes the duty to prosecute (under the Geneva Conventions of 
1949 and Additional Protocol of 1977) refers to ‘grave breaches’ 
committed during international conflict—thus ruling out the numerous 
internal armed conflicts of the last seven decades. Moreover, as is 
discussed further below, the Geneva Conventions and the reality of state 
practice in post-conflict societies for hundreds of years mean that the 
granting of amnesties remain a key element of the transitional justice 
toolkit. In sum, therefore, using law and legal obligations as the key 
rationale for punishment in transitional justice is mitigated by the fact 
that there are often competing interpretations of law, its meaning, 
applicability, and consequences. The so-called ‘human rights as trumps’ 
perspective? (Ignatieff 2003) only takes one so far. 

Other difficulties for retributivists in transitional justice relate to 
questions of selectivity and proportionality. In contexts where thousands 
or indeed hundreds of thousands of individuals have been involved in 
serious violence or human rights abuses, prosecutions will inevitably be 
selective (Cryer 2005; Akhavan 2013). Much has been written about the 
range of political factors which led to the creation of the tribunals to 
deal with the crimes of Rwanda and Yugoslavia but not in other 
contexts (e.g. Schabas 2012). Once international, hybrid of indeed local 
trials are established to deal with past abuses, decisions have to be taken 
regarding who to prosecute and for what crimes. Often prosecutors seek 
to indict senior people—those deemed ‘most responsible’ but such a 
focus may in turn offer de facto impunity to thousands of middle and 
lower level individuals who were enmeshed in the most brutal elements 
of past violence and human rights abuses (Takemura 2007). Similarly 
with regard to the issue of proportionality, another central component of 
retributivist thinking, devising lawful punishments which match the 
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nature of the crimes committed in many of these contexts is a very 
significant challenge. As Hannah Arendt has famously argued with 
regard to Nazi atrocities, ‘For these crimes, no punishment is severe 
enough’ (1992: 54) and any search for real proportionality with such 
crimes is ‘inadequate and absurd’ (1973: 439). 

Finally it is worth exploring in a little more detail the closely 
linked position of deterrence as a reason for punishment in transitional 
justice. Needless to say, deterrence has long been a politically popular 
element of the philosophy of punishment (Bentham 1830; Brooks 
2012). Whether it is geared towards specific or general deterrence, the 
basic assumption is that one of the reasons for punishing an offender 
today for a particular offence or offences is the knowledge that a similar 
punishment will feature in the decision-making of future offenders (Von 
Hirsch et al. 1999). Variations of this premise are reproduced as a key 
rationale for prosecutions in multiple UN documents, preambles to the 
establishment of the ICTY, ICTR, and indeed the Rome Statute which 
established the International Criminal Court. 

Lawyers, judges, and policy-makers involved in international 
justice regularly invoke deterrence for doing what they do. However, as 
Schabas has remarked, many of these pronouncements are ‘marked by 
amateurishness . . . driven more by intuition than anything else’ (2011: 
349). The great caution about over-stating the effectiveness of 
deterrence—which is such a strong feature of the criminological 
literature regarding determining which offenders may be deterred from 
committing which crimes in which circumstances in settled democracies 
(e.g. Tonry 2008; Kennedy 2008; Jacobs 2010)—has clearly not yet 
permeated into the world of international criminal justice. That 
confidence in deterrence within international criminal justice is in our 
view misplaced. 

Notwithstanding the developments outlined above, the fact 
remains that the statistical chances of being successfully prosecuted in 
the post-conflict or post-transitional contexts under review remains very 
slight (UNSC 2004: para 26; Drumbl 2007). A combination of a lack of 
resources, lack of evidence, corrupt or inefficient local justice systems, a 
lack of political will or indeed local amnesties will often ensure that 
only a tiny fraction, if any, former human rights abusers will be brought 
to justice. In addition, the applicability of deterrence theory to such 
contexts is further undermined by its explicit assumption that the actors 
involved will make rational calculations regarding risk before engaging 
upon campaigns of mass violence. While that may be true of some elite 
leaders (Akhavan 2001; Rosenberg 2012), they will of course be 
reassured by the low risks of ever being prosecuted. Moreover, often 
those involved in directing the worst kinds of genocidal violence are 
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inherent military and political risk-takers. For example, Ku and Nzelibe 
(2006) examine the deterrent effect of international tribunals by looking 
at what happened to those leaders who tried to achieve political ends by 
violence across 17 countries in Africa through 348 coups or attempted 
coups. 28 per cent were executed or otherwise murdered and 22 per cent 
were exiled or imprisoned. Despite these very daunting life prospects, 
many of these individuals appeared undeterred by a 50\50 chance of 
being killed or imprisoned by their own state. To assume that they 
would be deterred by the perhaps more abstract threat of international 
prosecution is ‘highly debateable’ (Ku and Nzelibe 2006: 831). For 
those on the ground, the relevance of deterrence theory may be even 
more dubious. If one is seeking to affect the behaviour of genocidal 
fanatics in Rwanda, abused or coerced child soldiers in Uganda or 
Congo, radicalized jihaddists in Syria or Iraq—easy assumptions about 
the efficacy of deterrence are arguably of limited utility. 

We would like now to consider two other important and 
interrelated elements of the transitional justice toolkit with regard to 
offenders—amnesties and Disarmament, Reintegration and 
Rehabilitation (DDR) programmes. Again our own views on these 
topics have been heavily influenced by criminological theory and 
practice—in particular those emanating from restorative justice. 

At first blush, amnesties would appear to be the polar opposite 
of any attempt to try to render an offender accountable through 
punishment. An amnesty is the formal extinguishment of an individual 
or group of individuals criminal (and often civil) liability for past crimes 
or human rights abuses (Mallinder 2008). Originating in the power of 
the sovereign to ‘show mercy’ in the way of such conflicts, amnesties 
have been a key element of making peace for centuries and remain 
remarkably popular.9 Historically, the scope of such amnesties were as 
broad as the state or sovereign in question wished them to be (Joinet 
1985). However, with the developments in international human rights 
law since the end of the Second World War and in particular the 
importance afforded to ‘the fight against impunity’, the shape of 
amnesties has gradually changed. In the 1970s sweeping ‘blanket 
amnesties’ were often a central demand of outgoing military dictators 
and other authoritarian regimes as a condition of handing over political 
power. Perhaps inevitably, amnesties became synonymous with 
impunity for many activists and were often seen as a denial of the rights 
of victims to the versions of justice discussed above (Laplante 2008). 
                                                             

9 In her seminal overview of world-wide amnesties Mallinder (2012) reviewed 529 
amnesty laws in 138 countries and suggested that on average there continue to be 
approximately a dozen amnesties introduced world-wide per year. 
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However, such unconditional amnesties have gradually been whittled 
away by domestic and international legal challenges, pressure from 
victims and other civil society groups, and a general reluctance by key 
international institutions such as the United Nations to countenance such 
measures (Freeman 2009; Collins 2010).10 It is now much more 
common to see amnesties or amnesty-like measures linked to or indeed 
conditional upon other transitional measures such as participation in 
truth recovery processes, disarmament and demobilization, reparations, 
or forms of acknowledgement to victims (Du-Bois Pedain 2011; Jeffery 
2014). 

It is easy to see how amnesties became synonymous with 
impunity and a failure of accountability. However, the increased linkage 
of such measures with these other transitional justice processes above 
mean that many commentators now argue that amnesties should instead 
be viewed through the lens of restorative justice rather than simply as 
evidence of the absence of accountability (e.g. Braithwaite 2002; 
McEvoy and Mallinder 2013; Jeffrey 2014). For example, the South 
African Truth and Reconciliation Commission (TRC) explicitly drew 
upon restorative justice as an explanatory rationale for its use of 
amnesties in exchange for truth recovery. Responding to criticism that 
the amnesty amounted to a denial of justice, the TRC final report argued 
that amnesty could be viewed as a form of justice if justice is conceived 
not as retribution, but restoration. The report stated ‘. . . that amnesty in 
return for public and full disclosure (as understood within the context of 
the Commission) suggests a restorative understanding of justice, 
focusing on the healing of victims and perpetrators and on communal 
restoration.’ (SATRC 1999: para 55). 

In some instances, such as Sierra Leone, Northern Ireland, or 
more recently the 52-year conflict in Colombia, it would arguably have 
been impossible to have successfully concluded peace negotiations 
without some form of an amnesty being part of the peace accord. 
Combatants or prisoners imprisoned for politically motivated offences 

                                                             

10 For example, in 1999 the Lomé Agreement was signed between the government of 
Sierra Leone and the Revolutionary United Front (RUF) bringing to an end a decade-
long and incredibly brutal civil war. The Agreement contained a blanket amnesty to all 
participants in the conflict. At the very end of the negotiations, which had been 
facilitated by the United Nations, the UN Special Representative of the Secretary 
General appended a disclaimer to the Agreement stating that the amnesties provisions 
contained therein would not apply to crimes of genocide, crimes against humanity, war 
crimes, and other serious violations of international human rights law. In 2004, the 
Appeal Chamber of the Special Court for Sierra Leone confirmed that the amnesties 
provisions of the Lomé Accord was no bar to prosecutions before it for such crimes. 
See further Meisenberg (2004). 

Electronic copy available at: https://ssrn.com/abstract=3316244



 12 

are often important constituencies of armed groups (non-state and state) 
and bringing such constituencies ‘over the line’ in reaching a peace deal 
is often a key challenge for those seeking to make peace (McEvoy 
2001). Moreover, as transitional societies seek to deal with their violent 
past through the establishment of a truth recovery body such as a truth 
commission, it is simply not realistic to expect that those previously 
involved in violence or human rights abuses will come forward to tell 
the truth if they are likely to face prosecution as a result. Therefore the 
‘trade-off’ of truth for non-prosecution—as was the case in South 
Africa, has become increasingly normalized in transitional contexts 
(Hayner 2011). Bearing in mind those twin realities, John Braithwaite 
has suggested that amnesties may be compatible with restorative justice 
provided that they contribute to ending a war, all stakeholders are given 
a voice in the amnesty negotiations, and that those who will benefit are 
willing to ‘show public remorse for their crimes and to commit to the 
service of the new nation and its people and repair some of the harm 
they have done’ (2002: 203). 

It is possible for amnesties to fulfil Braithwaite’s criteria of a 
restorative amnesty. Of course amnesties were historically crafted to 
exclusively suit the interests of the political or military elites with little 
heed for the needs of victims. However, in recent years, meaningful 
participation by victims and affected communities has become much 
more common. For example, in Northern Ireland, the de facto amnesty 
which has resulted in the return of 12 of the 16 people murdered and 
disappeared (mostly by the IRA) during the conflict was introduced 
specifically at the request of the affected families (Dempster 2016). In 
Uganda, the mobilization which led to the Amnesty Act of 2000 again 
came about following a campaign by religious, cultural, and political 
leaders from the region worst affected by the conflict between the 
Ugandan government and the Lord’s Resistance Army (LRA) 
(Khadiagala 2001). More recently, victims’ voices have been a very 
powerful force in the design of the partial amnesty which is an element 
of the Colombian peace agreement which was recently agreed between 
the Colombia government and FARC in Havana Cuba (Joint 
Communiqué 93, 2016). 

Braithwaite also asked the question whether an amnesty can 
‘contribute to ending a war’ (2002: 203) in determining whether or not 
it can be adjudged restorative. We have interpreted this to mean not just 
is the amnesty part of process that brings violent conflict to an end, but 
also does it ‘work’ in terms of ‘identifying paths to prevention’. It isn’t 
enough in a transition to simply remove the threat of prosecution. 
Former combatants also need to be able to avail of programmes 
designed to facilitate their reintegration—sometimes (controversially) 
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also referred to as ‘rehabilitation’.11 Of course offender reintegration has 
long been a key objective of restorative justice in settled democracies 
(Bazemore and Maruna 2009; Bazemore and Dooley 2015). The 
argument that offenders need to be helped and to take responsibility 
themselves for desisting from offending as part of the process of 
restoring relations with victims and communities affected by their 
previous actions is arguably all the more compelling in transitional 
societies. 

Such work with former combatants is normally approached 
through the framework of disarmament, demobilization, and 
reintegration (DDR) programmes that entail removing and/or destroying 
weapons, disbanding armed groups, and returning individuals to civilian 
life (Patel et al. 2009; Kahl 2011). Huge amounts of resources are spent 
on these programmes. By way of illustration, in the year 2007 $1.599 
billion was spent on DDR programmes across 19 countries in the world, 
9 of which were amongst the lowest ranked countries in socio-economic 
development (Camares/Sanz 2008). In one programme which ran for 
seven years, the World Bank and other partners were working across 
seven countries in the Great Lakes region of Central Africa assisting 
with the demobilization of over 300,000 ex-combatants at a cost of 
$450,000 million (World Bank 2010). 

In reviewing the literature on such programmes, the challenges 
with regard to DDR programmes mirror some of the debates in 
reintegration, desistance, and rehabilitation studies in general. For 
example, there is the tentative emergence of a ‘what works’ movement 
in transitional justice which is seeking to adjudge value for money and 
effectiveness of transitional justice measures such as DDR by reference 
to a range of indicators including levels of violence and ex-combatant 
recidivism rates (Van der Merwe et al. 2009; Olsen et al. 2010; Backer 
2010; Dancy 2010; Hamber et al. 2010; Thoms et al. 2010)—but it is 
very underdeveloped. Amongst the studies which detail the difficulties 
for demobilized ex-combatants in getting jobs, issues with family 
relations, mental health, drug and alcohol abuse, and in some instances 
involvement in ‘ordinary crime’, one sees a different emphasis upon 
structural, cultural, political, and individualized arguments between why 
such projects succeed or fail (e.g. Gear 2002; Humphreys and Weinstein 
2007; Rolston and Artz 2014; Banholzer 2014). Elsewhere, McEvoy 
(with Shirlow 2009) has offered a strong critique of some of these 

                                                             

11 Many ex-combatants take the view that they have been engaged in justified armed 
struggle and therefore as politically motivated ex-combatants are in no need of 
rehabilitation, a term they associate with ‘ordinary’ criminals (see further Shirlow and 
McEvoy 2008). 
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programmes drawing explicitly from the criminological desistance 
literature arguing that the assumed passivity of the offender or ex-
combatant in such programmes is a central weakness. An assumption 
that DDR is something that is done to or for ex-combatants fails to grasp 
the central role of agency amongst such ex-combatants and indeed their 
capacity to provide leadership in the transformation of deeply 
entrenched cultures of violence precisely because of their previous 
involvement in violence. Adjudging therefore whether an amnesty 
process or a DDR programme can be adjudged restorative by helping in 
‘ending a war’ requires that the individual ex-combatant is given space 
to exercise individual agency and where appropriate, leadership. 

Finally with regard to both amnesties and DDR programmes, 
there is the complex and challenging issue of offender ‘remorse’. As 
noted above, Braithwaite has argued that for an amnesty to be 
considered restorative, offenders should show ‘public remorse’ as well 
as commit to the service of the new nation. Our own instincts on this 
issue are that acts of apology and remorse need to emerge from 
organizations and individuals who have been involved in past acts of 
violence rather than being ‘forced’ from them in return for concessions 
if they are to be viewed as genuine by victims and affected 
communities. Certainly in the context of the early release of prisoners in 
Northern Ireland, McEvoy (with Gormally 1995) argued strongly that 
such a process could not be conditional upon an expression of remorse 
from the prisoners. In fact a series of apologies have been forthcoming 
from both Republican and Loyalists groupings (and the state) during the 
Northern Ireland peace process, but these have largely emerged 
organically, either to coincide with anniversaries or as a result of truth 
recovery efforts concerning the events (Healing Through Remembering 
2016).12 As noted above, the restorative component of amnesties may be 
used to incentivize ex-combatant participation in such truth recovery 
processes. Transitional justice scholars and activists commonly argue 

                                                             

12 More recent experiences in the Colombia context are also instructive. In 2014, at a 
press conference in Havana Cuba while negotiations were ongoing between FARC and 
the government of Colombia, the guerrilla group issued a public apology for the killing 
of 79 civilians in the West Colombian town of Bojaya for what has become known as 
the ‘Bojaya Massacre’. In 2015, FARC followed up this public apology with a private 
apology to the victims and survivors in the town itself where a number of FARC 
leaders and former guerrillas took part in a ceremony in the town where FARC again 
formally apologized and vowed to ‘compensate for the damage done, repair the 
victims of these acts, as well as not ever to repeat situations like this.’ See ‘FARC asks 
Forgiveness For Killing 79 In 2002 Bojaya Massacre’, Colombia Reports, 18 
December 2014; ‘FARC asks Town for Forgiveness for 2002 Tragedy that Killed 80’, 
TeleSUR, 8 September 2015. 
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that such truth recovery is important for preventing a repetition of 
crimes and contributing to the healing of victims and society (Hayner 
2011; Wiebelhaus-Brahm 2010; Kovras 2014). However, it may also 
help ex-combatants. Participation in truth recovery may also enable ex-
combatants to ‘tell their own story and allow them to gain back the 
control over their position and their role in the conflict, and later also 
their place in the community’ (Parmentier et al. 2008: 347). 
Furthermore, through publicly answering for their actions, offenders are 
arguably been subjected to thicker and more complex versions of 
accountability (Mallinder and McEvoy, 2011). Remorse may of course 
form part of the process of truth recovery, or it may emerge organically 
after such a process. Regardless, for truth recovery to be effective, it 
requires ex-combatant participation. 

In sum, in looking at the applicability of criminological theory 
and practice to better understand ‘what is transitional justice for’ with 
regard to offenders, there are significant limitations regarding the utility 
of either retribution or deterrence as explanatory constructs for the 
punishment focused variants of transitional justice. Instead, as is 
discussed further below, we are more persuaded about the place of 
punishment as one element of broader social control strategies and as an 
important element of censure in establishing or re-establishing a 
meaningful attachment to the rule of law in post-conflict or post-
authoritarian societies. In addition, we believe that there are compelling 
arguments to view offender related work in transitional justice through 
the prism of restorative justice. Whether in the guise of amnesties, 
usually linked to truth recovery processes, or DDR programmes 
designed to assist ex-combatant reintegration, it is possible to design 
processes which privileges ex-combatant agency and responsibility in 
seeking to ‘make good’ in Maruna’s terms—putting behind their violent 
past ‘as a necessary prelude to a productive and worthy life’ (Maruna 
2001: 87) and trying to repair some of the damage they have done and 
to restore relations with victims and communities who they have 
previously wronged. 
 
VICTIMS AND VICTIMHOOD IN 
TRANSITIONAL SOCIETIES 
 
In this section we wish to explore question of victims and victimhood in 
addressing the question of what and who is transitional justice for. The 
importance of victims and victimhood to transitional societies has been 
the subject of significant scholarly and policy attention in recent years. 
What Walklate (2007) has called the ‘imagined victim’—the innocent, 
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vulnerable victim who is deserving of justice—has provided 
justification for the more abstract aims of transitional justice (e.g. 
securing justice, deterrence, upholding the rule of law, and seeking truth 
about the past etc.) as well as the creation of the range of transitional 
justice mechanisms discussed above (e.g. international criminal 
tribunals, truth commissions, and community-based or ‘bottom up’ 
programmes (Clarke 2009; Hayner 2011; McEvoy and McGregor 
2008). Indeed, victims serve a key practical and symbolic role in what 
Barker (2001: 6) has termed the ‘self-legitimation’ of almost all of those 
who work in the field of transitional justice. 

Again our views on victims and victimhood in transitional 
societies have been heavily influenced by criminological writings 
regarding the treatment of victims in more settled democracies (McEvoy 
and McConnachie 2012, 2013; Dudai 2012a, 2012b; Lawther 2014). 
While space does not permit an exhaustive examination of the 
criminology/victimology literature, key themes which have shaped our 
views have included the historical rise of the victim in Western 
criminology scholarship and policy-making, the politics of victimhood, 
and the creation of binary oppositions between victims and perpetrators 
(Garland 2001; Simon 2007). Accordingly, we look more closely at the 
extent to which transitional justice lives up to the promise that it is ‘for’ 
victims, the ways in which victims and victimhood are sometimes 
politically appropriated in transitional contexts, the particular 
constructions of victimhood in transitional justice which bifurcates the 
world into ‘innocent’ victims and ‘guilty’ perpetrators—a process which 
not only obscures the complexity of conflict but which also helps 
dubious hierarchies of victimhood. 

As is much discussed, as the field of transitional justice has 
evolved, it has increasingly been described as ‘victim centred’ (Robins 
2011). Victims are often offered as the legitimizing basis for 
prosecutions, truth commissions, reparations, memorialization, and the 
plethora of other measures deployed in transitional justice contexts (see, 
e.g., Fletcher 2015; Hayner 2011; Waterhouse 2009). In particular with 
regard to retribution in transitional justice, victims are often deployed as 
the central symbolic justification for the enormous financial, political, 
legal, and psychological effort to deal with the consequences of past 
violence in many of these societies. More broadly, victims make real 
what might otherwise be rather abstract justifications for transitional 
justice—securing justice, deterrence, establishing the ‘rule of law’, 
determining the ‘truth about the past—all of these might appear rather 
ethereal without the tangible suffering personified by victims. 

The impetus towards doing transitional justice in the name of 
victims is of course premised upon a series of assumptions concerning 
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what victims want or should want. As occurs in settled democracies, the 
imagined victim can all too easily become a political tool used to justify 
and legitimize particular political or policy agendas. For example, while 
victims are often cited as the raison d’être of international criminal 
tribunals, Schabas (2010) has argued that at the ICTY and ICTR at least, 
justice has been ‘in the name of victims’, but with little recognition that 
victims are individuals with needs and a legitimate interest in the 
process. Such instrumentalization constitutes a classic version of what 
Christie (1977) described as the ‘theft’ of conflict, whereby victims’ 
voices are picked out, appropriated and re-presented to suit the aims of 
politicians, policy-makers, lawyers, and other elite-level actors 
(Madlingozi 2010). Such appropriation of victims’ voices may also strip 
victims of their agency (Weinstein 2014). Equally, truth commissions, 
particularly the South African Truth and Reconciliation Commission, 
have been criticized on the grounds of prioritizing those victims’ voices 
which fitted with the demands of the political landscape and the project 
of national reconciliation. In South Africa, the voice of the ‘forgiving’ 
victim was eulogized and large sections of the TRC report were devoted 
to ‘exemplary’ accounts of seeking and granting forgiveness (Wilson 
2001; Moon 2008; Hamber 2009). Victims may in some instances be 
victimized twice—once by the original incident and second by their 
political compatibility/incompatibility with the prevailing socio-legal 
and political mood of the transitional justice process in which they are 
engaged. 

Inherent to the danger of the capturing and instrumentalization 
of victims’ voices in transitional justice is the way in which victimhood 
is often constructed around competing notions of ‘innocent’ and ‘guilty’ 
victims. For Christie (1986), the ‘ideal victim’ is innocent, vulnerable, 
and engaged in responsible behaviour when victimized. In contrast, the 
‘wicked’ perpetrator is evil, uncivilized, and deserving of punishment or 
reciprocal violence (Moffett 2016). On one level, an emphasis on 
innocence is often a natural and expected reaction to traumatic loss, 
competition over victimhood, and strong emotions such as fear, anger, 
hurt, and loss that may be associated with past suffering (Enns 2012; 
Ferguson et al. 2010). However, such dynamics are arguably more 
potent in transitional contexts where victimhood is used to claim 
legitimacy and justification for past actions and where innocence 
becomes a symbol around which contested notions of past violence and 
suffering are constructed and reproduced (Cohen 2001; McEvoy and 
McConnachie 2013). 

By implication, to be outside this categorization of victimhood is 
to be aligned with notions of guilt, illegitimacy, and complicity. 
Victimhood hence becomes competitive and innocence and guilt 
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mutually dependent—the positioning of the guilty perpetrator is 
required to satisfy and exempt the innocent victim (Lawther 2014). 
These dynamics are readily identifiable in Northern Ireland, 
Israel/Palestine, South Africa, Argentina, Spain, and a range of other 
transitional sites in which we have worked. To take one example, in 
Northern Ireland, pro-state politicians and some unionist victims groups 
have repeatedly claimed to be the ‘real’ and ‘innocent’ victims of the 
conflict and have refused to countenance the victimhood of ‘the other’. 
Any effort to contest such starkly polarized definitions of ‘innocent 
victims’ and ‘guilty combatants’ is dismissed as creating a ‘moral 
equivalence’ between terrorists and their victims and somehow 
justifying or legitimating past Republican (and sometimes Loyalist) 
actions. Victimhood becomes the terrain on which the political contests 
of the past are fought. 

As in non-transitional contexts, an attachment of innocence to 
the notion of ‘true’ victim status can in turn help create hierarchies of 
victimhood (Carrabine et al. 2004; McAlinden 2014; McEvoy and 
McConnachie 2012). Such a distinction between ‘deserving’ and ‘non-
deserving’ victims turns on a politically calibrated notion of suffering 
and legitimacy (Walklate 2011). As McAlinden (2014) points out, such 
hierarchies cannot easily accommodate ‘deviant’ victims or ‘vulnerable’ 
offenders who lie in the middle ground between the polarities of 
accepted victim and offender status. While criminal justice and 
transitional justice discourses inevitably make frequent reference to 
‘victims’ and ‘perpetrators’ as ‘reified and distinct’ categories, not least 
for ease of reference (as we have done here), such neat categorizations 
often do not match the real world. Often former combatants themselves 
have been tortured or lost family or community members so that in 
reality they may have inflicted and endured suffering at different stages 
in their lives (McEvoy and McConnachie 2012: 527). In such contexts, 
as Bouris (2007:10) has argued, we should make space for the notion of 
complex victimhood where ‘a victim who is no longer chained to 
characteristics of complete innocence and purity, but remains a victim 
nonetheless’. Adhering to rigid hierarchies of victims misses the 
complex and messy reality of conflict and the personal, social, and 
political contexts in which victimization and involvement in conflict 
occurs. 

Another important variable in transitional justice constructions 
of victimhood is the notion of blame. In designating individuals as 
‘deserving’ or ‘undeserving’ victims, it also establishes a template for 
the allocation of blame and the absolution of those considered 
‘blameless’. As Tilly (2008: 11) has contended, blaming has a 
particularly strong resonance in post-conflict conflicts and he identifies 
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key elements of the transitional ‘tool box’ such as truth commission as 
forums in which a line is ‘drawn between worthy and unworthy 
citizens’. One sees clear evidence of a linkage between victimhood (our 
victimhood), denial (of the victimhood of the ‘other’) and blame of that 
other for all of the ills of the past in Israel/Palestine, the Balkans, and of 
course Northern Ireland. This version of blame allocation, and the 
parallel claiming of innocence is part of the age-old tradition of scape-
goating (Girard 1977, 1989) whereby locating blame in the ‘other’ also 
absolves ‘us’ of any semblance of guilt or responsibility. Unless 
carefully managed, transitional justice processes such as trials, truth 
commissions, or even reparations programmes (as is currently being 
debated in Northern Ireland—see Moffett 2016) run the risk of reifying 
such scape-goating. 

In sum, all of us who work in the field of transitional justice 
would say that we are doing this work in order to try to help those who 
have been previously harmed in conflict zones or former authoritarian 
regimes. In trying to navigate this complex and controversial terrain, 
again we have drawn significant guidance from the rich criminological 
literature on the politics of victimhood. Encouraging an empathetic but 
where necessary critical understanding of victims and victimhood—
particularly when it is used to underpin politically exclusionary, racist, 
sectarian, or other analogous reactionary practices—is sina qua non for 
a more a grounded understanding of what transitional justice is for. 
 
TRANSITIONAL JUSTICE AND SOCIAL 
CONTROL 
 
Having examined the role of both offenders and victims in responding 
to the question what is transitional for, we would now like to shift our 
gaze to the communal and societal level. Again we will draw explicitly 
on criminological frameworks, in particular the notion of social control. 
As will become apparent, our thoughts on this topic have been heavily 
influenced by the inimitable Stan Cohen. While Cohen was among the 
key scholars to deconstruct and criticize social control (1985), the later 
phase of his work, informed by his work on the denial of human rights 
violations (Cohen 2001), suggested that perhaps social control wasn’t an 
entirely bad thing (Cohen 2011). In particular, elements of social control 
discourses—the classification of certain acts as deviance and the 
deployment of control tools to stigmatize, regulate, and punish them 
(Innes 2003)—can sometimes be put to positive uses as a bulwark 
against conservative or reactionary discourses which often deny or 
otherwise attempt to minimize past wrongs. This is the prism through 
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which we wish to explore the social or communal purpose of 
transitional justice. 

Prior to a political transition, past regimes invariably contest 
human rights violations—such as extrajudicial killings, torture, rape, 
disappearances, or genocide—by either denying them outright or else 
trying to contest or reshape public understandings of such abuses 
(Cohen 2001). At a societal level, a key task of transitional justice is 
therefore to counter such denial, to assert that such events happened, to 
locate them with the broader social or political context in which they 
occurred, and to mark them as deviant. To explore the ways in which 
this is done we want to look in particular at truth recovery as a 
retroactive version of social control, then look at the role of celebration 
of ‘heroes’ in transitional justice and finally at the role that civil society 
can play in advocating for a variant of social control from below in 
transitional contexts. 

First we should expand a little on the notion of denial. Cohen 
(2001) distinguished three forms of denial. The first is what he termed 
literal denial: ‘nothing happened’ (e.g. no-one was killed). The second 
form is interpretive denial (‘what happened is really something else’), 
where through denial of responsibility, isolation, and other techniques, 
those responsible reject the interpretive framework placed on events 
(e.g. someone was killed but it was unauthorized, isolated, or not by 
state agent). The third form is what he termed implicatory denial: that is, 
this did happen but ‘it was justified’. Implicatory denial may include 
arguments that what happened was ‘necessary’ or should be seen in the 
context of higher loyalties (e.g. someone was killed but it was a justified 
response to subversion threatening the nation) (Cohen 2001, esp. 103–
12). These overlapping versions of denial are a constant thread in 
transitional contexts, part of what Cohen termed ‘memory wars’ (Cohen 
2001: 241) over how to frame, present, and re-present the past. 

If we view the common thread running through transitional 
justice mechanisms as countering these different forms of denial, it 
follows that the function they serve is often that of a political, judicial, 
social, and cultural reclassification of how past events should be 
categorized. In essence, it means categorizing as deviant the actions and 
policies (torture, the murder of political opponents, systemic 
discrimination, arrests without trial etc.) which before the transition may 
have routinely been accepted, authorized, normalized, or 
unacknowledged. This has broader and deeper manifestations and 
meanings than punishing offenders or a public recording of the facts: it 
involves acknowledgment that the past regime involved deliberate 
suffering and not just mistakes or misplaced idealism (Cohen 1995: 39). 
Innes and Clarke (2009) have offered a useful variant of what they term 
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‘retroactive social control’. In the context of cold-case reviews of 
homicides in ordinary policing, they argue that retroactive social control 
captures a process wherein ‘a previously authored official “definition of 
the situation” is challenged and subsequently revised’ (Innes and Clarke 
2009: 544). In transitional justice contexts, the version of social control 
we are postulating refers not only efforts to politically or socially 
control a society or community but to help shape how such societies 
think about the past, how they see their own history. 

Almost all versions of transitional justice have a role to play in 
such social control processes. For example, an explicit part of the 
function of the post-Second World War trials at Nuremberg or the 
international tribunals after the horrors of Rwanda or the former 
Yugoslavia was to ‘make public memory publicly’—to use law to 
document and place the reality of past abuses ‘on the record’ (Osiel 
1999). Similarly, the work of truth commissions and similar bodies in 
transitional contexts means more that establishing ‘factual’ truth 
(countering ‘literal denial’ in Cohen’s terms), it is also required to 
address interpretive and implicatory denials. The challenge is not just to 
uncover new details and facts but to alter how events and policies are 
socially understood and remembered (Wilson 2001, 2011). Truth 
commissions which are investigating that human rights violations such 
as torture took place, often also have to frame those incidents as part of 
a wider pattern or of a formal policy, a symptom of broader structural 
problems, or indicative of many more unacknowledged similar incidents 
(Gready 2011). They may be required to redesignate responsibility for 
crimes. For example, murders or other crimes which had previously 
been viewed as the responsibility of a paramilitary organization may in 
fact be reinterpreted as the responsibility of the state which was 
colluding with or otherwise using such proxy organizations for its own 
purposes (Jamieson and McEvoy 2005; McGovern 2016). Putting 
together the mosaic of past atrocities, framing them in terms of the 
broader causes, context, and consequences of those past abuses and 
reframing the ways in which such events were either misunderstood or 
deliberately misinterpreted are central elements of any transitional 
society in trying to take control of its own past. 

Transitional justice may require not only redefining as deviance 
acts previously treated as normal but also reclassifying some deviants as 
heroes. As Brogden (2000) has argued, to maintain social control 
societies need to rely not only on social censure but also on: ‘social 
celebration’—an exultation of virtues and an elevation of the ‘good’. 
Such social celebration complements the censure of opponents, together 
creating a political imagery which produces saints as well as sinners 
(see also Ellison 2000). While the ‘celebration of heroes’, assigning and 
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reassigning prestige as a means of social control, is common in all 
societies (Goode 1978), the politics of praise and the use of exemplary 
stories and positive role models can be more profound in the transitional 
context. Transitional regimes may struggle to instil a respect in the new 
regime for human rights, democracy, and the rule of law where societies 
and communities have little experience of such values. 

For example, the eulogizing of those involved in struggle against 
apartheid in South Africa has been described as key to the process of 
constructing a ‘new nation’ (Marschall 2006; Baines 2007). Similarly in 
the Irish context, the 100 year anniversary of the 1916 Easter Rising has 
seen an interesting and reflective consideration of the role that the 
leaders of the rising and others have played in how the Irish revolution 
is remembered and its place in the nation’s transition to democracy 
(McCarthy 2012; Ferriter 2015;). The ambivalences associated with 
these and other contexts of the involvement of such heroes in armed 
struggle—and the suffering and violence that accompanied that 
involvement—are a common theme in many post-conflict contexts. 

Less familiar however is the focus in some transitional contexts 
on ‘rescuers’: individuals who acted to protect members of an opposing 
ethnic or national group during genocides and ethnic conflicts such as, 
for example, Hutus who saved Tutsis in Rwanda (Rosoux 2006). As part 
of their efforts ‘to deal with the past’, some transitional societies have 
commemorated and praised the actions of such rescuers as part of 
efforts of public education for new values in the aftermath of identity-
based conflicts (Dudai 2012). Such acts of rescue were outlawed or 
socially disapproved of prior to transition (Dudai 2012: 8); their use as 
role models after transition, with a social and political ‘celebratory 
imprimatur’ (Brogden 1997: 29), aims to signify the change in norms. 
This type of social reclassification provides transitional societies with 
‘narratives of altruism and intervention’, demonstrating ‘an alternative 
set of motivational accounts to be encouraged’ (Cohen 2001: 267) in the 
new post-transition social landscape. Moreover, such celebration of 
rescuers and of internal ‘resisters’ to repressive regimes (Leebaw 2013) 
may also serve as an implicit censure of passive bystanders who stood 
by and did nothing. 

Finally, in considering the social and communal role of 
transitional justice we wish to explore the particular role of civil society 
in combating denial. While transitional justice can have a tendency to 
focus on top down, state-like processes and institutions, the role of 
human rights organizations, social movements, victims groups, and 
others has also been identified as a crucial component in transitional 
justice policies and practices (McEvoy 2007; Gready 2011). Civil 
society groups often complement the activity of formal transitional 
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institutions such as truth commissions, and indeed their work was 
identified as indispensable to the success of certain mechanisms 
(Crocker 2010). For example, social movements and organizations 
assist the work of truth commissions, courts, or reparation programmes 
through passing information and documentation, outreach to victims, 
making commissions accessible to local communities, disseminating 
their findings, and so on (Backer 2003). In this supportive role, civil 
society groups fill in the granular details of broader social control efforts 
initiated from above. 

Yet in many other transitional cases civil society groups have 
acted in opposition to or independent of formal interventions, filling the 
gap in the context of state inaction and neglect. In this sense they 
exercise a form of ‘social control from below’ (Baumgartner 1984). In 
this vain, the perspective of ‘transitional justice from below’ (McEvoy 
and McGregor 2008) draws attention to bottom up projects and 
interventions by civil society groups which challenge the state-centred 
policies and discourses. These efforts include, for example, the 
advocacy and protest of victims groups, which view the actions of post-
transition regimes in addressing past abuses as unsatisfactory and 
continue to apply pressure for profound steps toward redress. The 
activities of the South African Khulumani Support Group, challenging 
the post-apartheid governments for their failure to provide meaningful 
reparation and accountability; the Madres de Plaza de Mayo in 
Argentina, protesting post-transition governments’ failure to resolve the 
‘disappearances’ issue; or Colombian groups which contest the official 
discourse of transition from civil war and claim that reconciliation 
rhetoric hides the lack of truth and justice (Diaz 2008; Moon 2012), all 
illustrate this practice. 

At other times, and perhaps most intriguingly in the context of 
social control from below, civil society groups have acted to fill the gap 
in the absence of state action. A compelling illustration is the 
establishment of ‘unofficial truth commissions’ or ‘truth projects’ by 
civil society groups: these unofficial bodies, inspired by the 
establishment of official truth commissions elsewhere, seek to expose 
truths and fight denial when the state is unwilling or unable to establish 
an effective truth commission. They have operated in relation to diverse 
contexts such as Brazil or Cambodia (Bickford 2007). In the USA, a 
non-official truth commission was established in Greensboro, North 
Carolina, to examine the legacy of racism and violence in the area, 
triggered by the unresolved legacy of a 1979 incident in which Ku Klux 
Klan members killed several participants in a civil rights march 
(Williams 2009). Similarly, in Northern Ireland, a nationalist 
community concerned by the official efforts’ to focus primarily on IRA 
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and Loyalist violence and airbrush the experiences of victims of state 
violence established its own unofficial localized documentation 
initiative, challenging official post-conflict discourses and narratives 
(Lundy and McGovern 2008). Other modes of informal truth-seeking 
mechanisms include informal ‘courts’, especially ‘women’s courts’ 
which focus on abuses against women, for example in relation to the 
war in Bosnia (Clark 2016). Subversive commemorations of past 
abuses, carried out by oppositional civil society groups in Israel (Dudai 
and Cohen 2010) or Serbia (Simic and Daly 2011), which are often 
designed to invert official commemorations, have similarly aimed to 
push the state into accepting responsibility and ending denial of abuses, 
again speaking to the role of social control from below. 

To recapitulate, at the communal and social level, transitional 
justice mechanisms and interventions can be viewed as engaging in a 
version of the key social control task of reclassifying the past. This 
process may also involve an effort to posit an alternative progressive set 
of norms and values as key to underpinning a new society for the future. 
For criminology more generally, these backward- and forward-looking 
variants of social control in transitional justice may be seen as 
illustrative of broader efforts to move the term away from some of its 
primarily negative associations and connotations about the capacity of 
the powerful to dominate the powerless. Transitional justice processes 
are by definition heightened spaces of contest and resistance. As Innes 
and Clarke (2009: 559) have noted, contests over the past and its 
contemporary meaning ‘can articulate and animate changes in the 
architecture of power relations in the present . . . altering conditions for 
how social control can be imagined and practiced.’ 
CONCLUSION 
As argued above, the ways in which post-conflict or post-authoritarian 
societies respond to ‘system criminality’ (Nollkaemper 2009)—crimes 
against humanity, war crimes, and mass human rights violations—has 
until recently remained beyond the remit of conventional criminology. 
As a result, the empirical and theoretical insights developed by 
criminologists remained under-used in the transitional justice field. 
While that gap has started to be filled, we believe that there is much 
further potential criminological scholarship to be done in the field. 

The push-and-pull of ‘ordinary’ rule of law and ‘exceptional’ 
transitional mechanisms will likely remain as a key area of enquiry 
animating the theory and practice of the criminology of transitional 
justice. Transitional societies have often seen the ‘rule of law’ held out 
as panacea for all ills. Indeed, the early days of transitional justice were 
characterized by the then bold claim that the ordinary categories of 
crime, law, and punishment should be applied to what had hitherto been 
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seen as ‘political’ questions to which ordinary law enforcement does not 
apply (Cohen 1996). While the potential of rule of law as a remedy has 
certainly been ‘over-sold’ to such societies by Western elites (McEvoy 
2007), there is no doubt that criminal justice reform are key elements of 
the broader process of rebuilding transitional societies. Thus, for 
example, policing, an institution which is intimately concerned both 
with pre-transition human rights violations and post-transition re-
imagining of national ideals (Loader and Mulcahy 2003), has been a key 
issue in transitional reforms in places such as South Africa or Northern 
Ireland (Lawther 2010). Other criminal justice reforms, for example 
decisions to abolish—and at times to retain—the death penalty in post-
conflict countries (Futamura and Bernaz 2013), likewise reflect how 
such societies imagine themselves and the lessons they draw from the 
past, expressing their responses to crises through the idiom and 
framework of rule of law. 

At the same time, it appears that in more and more cases 
established democracies respond to crises of legitimacy by appealing to 
the forms and the idiom of the ‘exceptional’ transitional justice 
mechanisms. Canada’s decision (referred to above) to establish a truth 
commission to address its treatment of ‘First Nations’ is a compelling 
illustration of an appreciation in the global North that ordinary rule of 
law mechanisms—even in the most advanced democracies—are 
insufficient to address a legacy of structural abuses. In what is a further 
interesting intersection of criminology and transitional justice, the crises 
of mass incarceration and policing violence in the US has led, especially 
in the aftermath of Ferguson and subsequent incidences, to calls to 
establish a truth commission there.13 If transitional societies seem to 
have often had a misplaced optimism in the power of US-style rule of 
law, it may be that we witness now an ironic reversal in which 
Americans and others have an equally optimistic view of the power of 
South African-style truth commissions. At any case, these developments 
again demonstrate that as much as transitional justice scholars can no 
longer ignore criminological insights on punishment and restoration, 
those interested in addressing the crisis of criminal justice would do 
well to explore the insights of transitional justice scholars. 
                                                             

13 Noted commentator Nicholas Kristof wrote, for example, in this context: ‘let’s 
borrow a page from South Africa and impanel a Truth and Reconciliation 
Commission’, while Todd Landman justified his call for establishing a truth 
commission in the United States by pointing out that the total number of deaths from 
gun violence over the last three decades far exceeds the total of those killed in many 
civil wars around the world where such commissions were established. See ‘When 
Whites Just Don’t Get It’, New York Times, 29 November 2014; ‘Why America needs 
a truth commission’, Open Democracy, 13 July 2016. 
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Beyond the questions already pursued in this chapter, a research 
agenda for a criminology of transitional justice could also involve a 
systematic revisiting of some of the familiar foundational questions on 
responding to crime and justice, while applying them to the context of 
mass atrocities and their legacies. What would Durkheim have made of 
an International Criminal Court? How would Foucault have assessed the 
work of truth commissions? How can transitional justice be interpreted 
by enthusiasts of Norbert Elias as a ‘civilizing process’ framework? 
Engaging in such analyses can not only bring to the fore the often-
overlooked social, cultural, and governmental functions of transitional 
justice mechanisms, but also open up for refinement and reinterpretation 
some basic criminological tenets—a challenging two-way process 
which should keep those of us interested in both fields engaged for a 
few years to come.  
 
SELECTED FURTHER READING 
 
For those interested in the historical applications of transitional justice, 
Elster’s Transitional Justice in Historical Perspective (2004) traces 
variants of transitional justice from ancient Greece to Latin America in 
the 1980s, Bourbon monarchy in France in the nineteenth century and 
the Algerian war of independence in the late 1950s and early 1960s. 
Teitel’s Transitional Justice (2000), although by no means an easy read, 
remains a classic in the field—particularly to explore the intersection 
between law and politics in a political transition. For an optimistic 
account of the power of human rights in transition and the possibility of 
holding accountable those who have committed the most egregious 
human rights abuses, Sikkink’s The Justice Cascade (2011) is the ‘go 
to’ source. On specific key aspects of transitional justice, Mallinder’s 
Amnesty, Human Rights and Political Transitions (2008), Hayner’s 
Unspeakable Truths: Transitional Justice and the Challenge of Truth 
Commissions (2nd edn, 2011), and De Greiff’s Handbook of 
Reparations (2006) are all excellent sources for a more rounded 
understanding of amnesties, truth recovery, and reparations respectively. 
Finally, for those interested in some self-consciously critical readings of 
transitional justice theory and practice, three edited collections will give 
students and scholars a good grasp of the contours of such critiques—
Roht-Arriaza and Mariecurrena’s Transitional Justice In The Twenty-
First Century (2006), McEvoy and McGregor’s Transitional Justice 
from Below (2008), and Palmer, Clarke, and Granville’s Critical 
Perspectives on Transitional Justice (2012). 
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