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Summary of the research record submitted, outlining research interests 

and achievement through selected publications 

(The numbers in the text below refer to the                                                          

numbered publications in the attached appendix)1  

  

In line with the University’s regulations for a higher doctorate, I suggest that the 

submitted portfolio of 23 publications provides strong evidence that I have made 

an original and meritorious contribution to the field of study of judicial activism. 

I define judicial activism as ‘an approach to adjudication which seeks to locate 

the particular decision in the context of a wider legal framework, pointing out 

what the consequences of the decision are likely to be for fact situations which 

are different from those currently before the court and explaining how the 

reasoning underlying the decision fits with the reasoning underlying other related 

rules and principles already set down by Parliament or by previous judges’.2 I 

believe that the collection of publications ranging from 2006 to 2020 constitutes 

a sustained, consistent and substantial contribution to the advancement of 

knowledge in this field and that they confirm that I have authoritative standing 

within it. The publications have influenced the development of knowledge by 

others, especially judges, lawyers, academics and activists, who are seeking to 

promote human rights and social justice through the courts.  

The common focus of the 23 publications is on whether the top courts of the 

United Kingdom and Ireland have been sufficiently activist in their judgments. In 

two of the three monographs (1 and 2) the focus is on judicial activism in the field 

 
1 I acknowledge with thanks the valuable advice regarding the content of this document 

provided by Professor Gordon Anthony, my Adviser under Regulation 4(1) of the 

University’s Regulations for a Higher Doctorate. The responsibility for remaining defects is 

mine alone. The five books referred to (publications (1) to (5)) are in the QUB library.  
2 Judicial Activism in Common Law Supreme Courts (2007) 370. The definition was critiqued 

by Alan Paterson in The Final Judgment: The Last Law Lords and the Supreme Court (2013) 

260-261. 
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of human rights, while in the third monograph (3) and in the two edited books (4 

and 5) the focus is on judicial activism more generally. Of the ten journal articles 

and eight book chapters submitted, seven articles and four chapters focus 

primarily on activism within the field of human rights, while three articles and 

four chapters examine judicial activism more generally. That said, several of the 

more general articles and chapters do at times allude to issues that could fairly be 

described as human rights issues.      

The monographs and edited books 

The question repeatedly addressed in all three monographs (1, 2 and 3) and in my 

own four chapters in the two edited books (4a, 4b, 5a and 5b) is whether the 

judges in question have been appropriately creative in their judgments while 

remaining respectful of the constraints imposed on them as unelected officials 

charged with interpreting legislation and precedents.  

The monograph on the role played by the European Convention on Human Rights 

(ECHR) during the conflict in Northern Ireland (1) closely considers judgments 

in Northern Ireland and in the House of Lords on a wide variety of human rights 

issues arising out of ‘the troubles’. It provides evidence showing that the 

requirements of the ECHR were often undervalued, but it confirms that the 

European Court of Human Rights was also slow to realise its potential to play a 

greater role in bringing human rights standards to bear on many of the issues. In 

his Foreword to the book the Lord Chief Justice of Northern Ireland describes it 

book as ‘systematic’, ‘scholarly’, ‘significant’ and ‘thoroughly readable’. 

The monograph on the UK Supreme Court and the ECHR (2) was the first – and 

still the only – comprehensive survey of the position adopted by the UK’s top 

court on human rights issues. It criticises the judges for not developing the 

common law in a way which complements the Human Rights Act 1998, for not 

making imaginative enough use of that Act itself and for adopting an attitude to 
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Convention rights which is often at odds with the jurisprudence of the European 

Court of Human Rights. The study first considers how human rights are 

conceptualised by the UK Supreme Court in general and then examines on a right-

by-right basis the judges’ position on all the Convention rights incorporated into 

UK law by the Human Rights Act. It details the many differences of opinion 

which have emerged from the Court and identifies prevailing trends. In his 

Foreword to the book Lord Kerr of Tonaghmore labels it as ‘not only 

comprehensive and magisterial but also incisive and significant’.       

The monograph on the Irish Supreme Court (3) is the first ever comprehensive 

analysis of the performance of that Court since its establishment in 1924, although 

it obviously draws on previous studies of particular aspects of the Court’s output. 

My argument throughout is that, while the Irish Supreme Court has been well 

served by many of its judges, who on occasion have demonstrated a surprising 

degree of activism, there are several legal fields in which the Court has not 

developed its jurisprudence as effectively as it might have done. It has frequently 

displayed undue conservatism and deference. I demonstrate that for many years 

it was hampered by its extreme caseload, a result of its inability to control the 

number of appeals it was required to hear. But I suggest that the creation of a new 

Court of Appeal in 2014 has already freed up the Supreme Court to spend more 

time producing judgments which examine legal issues more thoroughly than 

before. Ronan Keane, a former Chief Justice of Ireland, has written that the book 

is a ‘valuable and ground-breaking work [which] is certain to be welcomed by 

judges, counsel, solicitors, lecturers and researchers and, of course, students of 

law of every age’.3 

In my two contributions to each of the two edited books submitted for review, 

both of which pre-date the monographs already mentioned, I sowed the seeds for 

the deeper analyses conducted in those. In the edited book on judicial activism, I 

 
3 Foreword to the book (p vi). 
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not only summed up what could be deduced from the various contributions in the 

book about the relative activism of common law supreme courts around the world 

(4a) but also developed a definition of judicial activism which allows for a more 

contextual approach to be applied to the assessment of a Court’s performance 

(4b).4 In the co-edited book on the House of Lords, a reference work with many 

very distinguished contributors,5 I summed up the way the House of Lords has 

handled appeals from Northern Ireland since the partition of Ireland in 1921 (5a) 

and carefully assessed the output of the court over which Lord Bingham presided 

as Senior Law Lord from 2000 to 2008 (5b). A substantial portion of the latter 

chapter is devoted to the Law Lords’ constitutional role, including in the field of 

human rights. 

The articles and chapters on judicial activism in the field of human rights   

Three of the early articles included in this submission analyse the performance of 

the House of Lords in the field of human rights (6, 8 and 10). The Modern Law 

Review piece (6) is a sequel to an article published in the same journal by Stephen 

Livingstone in 1994; its main finding is that in the years after his piece appeared 

the House of Lords adopted a more contextualised, liberal and ECHR-based 

approach to troubles-related appeals emanating from Northern Ireland. The Legal 

Studies piece (8) makes a case for the view that the Law Lords were creditably 

rising to the challenge of ensuring that the Human Rights Act had a pervasive 

effect on UK law, a view endorsed by later research conducted by Poole and 

Shah.6 However, the Law Quarterly Review article (10) shows that the House of 

Lords had up until then been ‘behind the curve’ as far as identifying and rectifying 

 
4 See the text at n 2 above.  
5 Eg Lord Bingham, Lord Brodie, Justice Chaskalson, Lady Hale, Dame Rosalyn Higgins, 

Lord Hope, Chief Justice Keane, Justice Michael Kirby and Sir David Williams. 
6 Thomas Poole and Sangeeta Shah, ‘The Law Lords and Human Rights’ (2011) 74 MLR 79–

105, at 84 and 99. My article in Legal Studies was favourably cited by Lord Kerr in R (SG) v 

Secretary of State for Work and Pensions [2015] UKSC 16, para 253, available at 

http://www.bailii.org/uk/cases/UKSC/2015/16.html. 

http://www.bailii.org/uk/cases/UKSC/2015/16.html
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breaches of the ECHR are concerned. The research conducted for that piece 

provided a good base from which to investigate the performance of the new 

Supreme Court in the monograph already referred to above (2). The results of the 

research undertaken for the monograph were in turn summarised for an article 

about the UK Supreme Court published in a comparative law journal in Japan 

(11).7 The aim of that article was to explain the workings and output of the UK 

Supreme Court with particular reference to its approach to the ECHR.  

The earliest chapter included in this submission (16) was the first attempt by any 

commentator to consider in detail the impact of the Human Rights Act in 

Northern Ireland, not exclusively but primarily in the context of judicial 

decisions. It found that the impact was already very significant, a conclusion 

endorsed in a subsequent review conducted by Ronagh McQuigg.8   

By 2015 two developments were affecting judicial approaches to human rights in 

the UK. The first was the growing influence of the EU’s Charter of Fundamental 

Rights, which had come into effect on 1 December 2009 as part of the Treaty of 

Lisbon) The second was the position taken by the Conservative wing of the then 

coalition government that the Human Rights Act was not as suitable a vehicle for 

protecting human rights in the UK as it should have been and that a so-called 

‘British Bill of Rights’ might be devised as a replacement. I responded to the first 

of these developments by conducting surveys of the effects to date of the EU 

Charter in both the UK and Ireland (21 and 20 respectively). It was clear that even 

some eight years after the Charter had entered into force it was making very little 

difference to the protection of human rights in either jurisdiction. In the UK the 

Charter’s status was still highly contested, both politically and judicially. In 

Ireland the courts had been more willing to turn to the Court of Justice in 

 
7 This was published in Japanese, in a translation made by a scholar at Chuo University in 

Tokyo, but for present purposes a copy has been supplied in English. 
8 ‘A “very limited” effect or a “seismic” impact? A study of the impact of The Human Rights 

Act 1998 on the courts of Northern Ireland’ [2010] PL 551-564. 
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Luxembourg for further guidance on how to apply the EU Charter, but the effect 

on the ground of the resulting preliminary rulings had not given the Charter a 

noticeably higher status than in the UK.  

I reacted to the second development above by investigating whether human rights 

in the UK would be equally well protected in the future if the Human Rights Act 

were to be repealed and judges were to fall back on the common law (19). My 

conclusion was that the common law would not be up to the task because judges 

to date have not developed the common law in tandem with the law resulting from 

their interpretation of the Human Rights Act.9 Judges needed to assert more 

explicitly that human rights are fundamental to the way the common law views 

the freedoms of individuals and the limits to state power. They also needed to 

specify which of the principles associated with Strasbourg’s approach to human 

rights should be adopted by the common law. It would be particularly helpful if, 

for example, they ruled that the legitimacy, necessity and proportionality tests 

which the Strasbourg Court applies when assessing whether interferences with 

rights are justified are ones which the common law favours as well.  

Partly to provide an update to the monograph on the UK Supreme Court and 

Human Rights (2), I wrote an article for the United Kingdom Supreme Court 

Yearbook analysing the judgments on human rights issues d by the Court during 

the 2015-16 legal year (13). This sought evidence for the willingness of particular 

Justices to adopt a distinctly pro-human rights approach in their decision-making, 

but it found that in general the Justices that year were not as wedded to the 

protection of human rights as they could have been. It was not just that they were 

held back by the infamous Ullah, or mirror, principle.10 They were loath to 

 
9 This view was to some extent contested by Mark Elliott in ‘Beyond the European 

Convention: Human Rights and the Common Law’ (2015) 68 Current Legal Problems 85, at 

92. 
10 R (Ullah) v Special Adjudicator [2004] UKHL 26, [2004] 2 AC 323. In this case the House 

of Lords suggested that UK courts should mirror the way the European Court of Human 

Rights interprets the ECHR, ‘no more and no less’. 
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explicitly assert that the protection of human rights is a central aim of the common 

law – not a goal which should always override all other considerations, but one 

which should rank extremely highly in the Court's prioritisation of objectives and 

be displaced only if there are strong, evidence-based grounds for doing so. 

The final article submitted (14) is a piece exploring the significance of a specific 

Supreme Court decision on the right not to be discriminated against.11 It 

comments on how the majority unfortunately accepted, as the European Court of 

Human Rights has also done, that courts should interfere with penal policy only 

if that policy renders the right to liberty arbitrary, a very high threshold. 

The most recent article submitted with a focus on judicial approaches to human 

rights is an expanded version of a paper delivered at the first annual conference 

on the Irish Supreme Court held in 2018 (15). It argues that the Irish Supreme 

Court has clung to a limited concept of human rights, one dictated by the rights 

referred to in the Irish Constitution of 1937. Despite having a statutory duty, 

unlike its UK counterpart, to interpret and apply any ‘rule of law’, not just 

statutory provisions, in a manner compatible with the State’s obligations under 

the ECHR, it has failed to perform that duty as vigorously as it might have done.   

The articles and chapters on judicial activism more generally 

This section of my submission illustrates my interest in judicial activism in 

general. In a 2006 article for the Northern Ireland Legal Quarterly (7), an 

expanded version of my inaugural professorial lecture at Queen’s in 2005, I 

examined the part played by top judges in the development of the UK’s 

Constitution and made proposals for how judges could become more actively 

involved in that role. The following year I turned my attention to the relatively 

unexplored topic of how applications for appeal to the House of Lords are 

processed in practice, a piece published in the Law Quarterly Review (9). The 

 
11 R (Stott) v Secretary of State for Justice [2018] UKSC 59, [2018] 3 WLR 1831. 
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research for that article required some archival work at the House of Lords’ 

library. The piece made various suggestions for changing the appeal system, some 

of which were indeed made when the Appellate Committee transitioned into the 

Supreme Court two years later.12   

In the wake of the publication of my main chapter in Judicial Activism in Common 

Law Supreme Courts (4b) I inquired more generally into whether the composition 

of the bench in a House of Lords case could affect the result of the case: in a book 

chapter in 2011, using the descriptor ‘close calls’ for decisions where at least two 

Law Lords dissented out of the five or more who decided the case, I demonstrated 

that personal predilections of judges do sometimes make a real difference to the 

outcome of litigation (17). The piece examined cases from three areas of law – 

criminal law and procedure, human rights law and tort law. It found similar levels 

of disagreement in all three areas and noticed that some of the Law Lords in the 

majority did not attempt to address points made by Law Lords in the minority 

(i.e. dissenters). The term ‘close calls’, and the piece itself, have been widely cited 

by subsequent writers.13 

In 2012, at the invitation of a colleague at the Université de droit, d’économie et 

des Sciences Sociales (Paris II),14 I assessed the extent to which top UK judges 

had, through their judicial activism, promoted social justice (18). I concluded that, 

of necessity, the scope for judicial creativity was limited, because the 

constitutional role of judges is first and foremost to apply the law, not to make it. 

Moreover, to the extent that judges are free to mould the common law, they are 

 
12 Eg the Supreme Court is much more in control of its own caseload than was the House of 

Lords; the system for allowing civil appeals to be brought from courts in Scotland has been 

changed; every Justice is made aware of the nature of all applications for permission to 

appeal received by the Supreme Court; the arrangements for selecting the leader and deputy 

leader of the Supreme Court are more transparent than they were for the House of Lords.   
13 e.g. Alan Paterson, n 2 above, 10, 151, 195 and 207. 
14 This was published in French, in a translation by an assistant at the University of Paris II, 

but a pre-publication version has been supplied in English. 
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almost always reluctant to trespass into territory which, for reasons of public 

confidence and democratic legitimacy, is best left to elected politicians.               

In 2015 I took a longer and deeper look at the activism and restraint demonstrated 

in the judgments of UK Supreme Court during the first six years of the Court’s 

existence (12). The article surveys the degree to which individual Justices (i) 

departed from precedents, (ii) interpreted legislation in unanticipated ways, (iii) 

rejected the government’s position on matters of social, economic or foreign 

policy, and (iv) developed the common law. It concludes that the Supreme Court 

as a whole remains as conservative as the Appellate Committee of the House of 

Lords before it, with the possible exception of its approach to immigration law. I 

suggested that of the then Justices, six could be said to be restrained in their 

approach to judicial law‐making (Lords Sumption, Clarke, Hughes, Toulson, 

Reed and Hodge), four were more willing to develop the law but were still mostly 

reluctant to do so (Lords Neuberger, Mance, Wilson and Carnwath) , while the 

remaining two were very much in favour of doing so (Lady Hale and Lord Kerr). 

Widening out the evaluative approach adopted for the chapter on social justice 

(18, above), I contributed a more general chapter on development of the common 

law by apex courts for a book published in Canada in 2019 (22). I argued that 

common law courts are becoming more interventionist in the sense that they are 

more reluctant than before to decline to adjudicate upon matters which they 

would previously have shunned. Also, in making their adjudications, judges in 

common law countries are more readily resorting to principles that require them 

to weigh up a multiplicity of factors before deciding how best to resolve a dispute 

in legal terms. There is a welcome dimension to these two trends in that judges 

are justifying their decisions in a more structured manner, thereby satisfying the 

public that the legal system is coherent and comprehensible. But a downside to 

the trends is that they result in a lack of clarity in the law, making it difficult for 

those affected by the law to be certain as to how it will be applied.  
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The final chapter submitted for consideration was published in February 2020 

(23). It asks whether UK judges have yet granted recognition to the concept of 

common law constitutional rights at the devolved level and concludes that they 

have not. While some courts have recognised constitutional rights at the devolved 

level, these have so far all been derived from statutory provisions, not the 

common law. To the extent that common law constitutional rights have been 

taken into account in cases involving devolved issues, they have been rights 

which are applicable throughout the UK, not just in one or more of the devolved 

regions.   
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APPENDIX 

List of relevant publications 2006–2020                                                                    

(in chronological order per category)15 

Monographs 

(1) The European Convention on Human Rights and the Conflict in Northern 

Ireland, Oxford, Oxford University Press, 2010, xxxvii and 445pp.  

(2) The United Kingdom Supreme Court and Human Rights, Oxford, Oxford 

University Press, 2013, xlii and 429pp. 

(3) The Irish Supreme Court: Historical and Comparative Perspectives, Oxford, 

Oxford University Press, 2019, xxxvi and 373pp. 

Edited books 

(4) Judicial Activism in Common Law Supreme Courts, Oxford, Oxford 

University Press, 2007, liv and 449pp. 

(4a) ‘Comparing Supreme Courts’ in (4) above, 1–18. 

(4b) ‘Judicial Activism in the House of Lords 1995–2007’ in (4) above            

363–414. 

(5) The Judicial House of Lords, 1876–2009, Oxford, Oxford University Press, 

2009, lxxxvi and 820pp (with Sir Louis Blom-Cooper and Gavin Drewry).  

(5a) ‘Northern Ireland after 1921’ in (5) above, 304–314.  

(5b) ‘Lord Bingham: A hard act to follow: The Bingham Court 2000–08’ 

in (5) above, 255–275. 

 

 
15 The three monographs and two edited books are in the QUB library and other libraries.  
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Journal articles 

(6) ‘The House of Lords and the Northern Ireland Conflict – A Sequel’ in 

(2006) 69 Modern Law Review 383–417.  

(7) ‘The Role of Judges in the Development of Constitutions’ in (2006) 57 

Northern Ireland Legal Quarterly 332–351. 

(8) ‘Safe in Their Hands? Britain’s Law Lords and Human Rights’ in (2006) 26 

Legal Studies 329–346. 

(9) ‘The Processing of Appeals in the House of Lords’ in (2007) 123 Law 

Quarterly Review 571–601. 

(10) ‘The Record of the House of Lords in Strasbourg’ in (2012) 128 Law 

Quarterly Review 354–381. 

(11) ‘The European Convention on Human Rights and the United Kingdom’s 

Supreme Court’ in (2014) 48(2) Comparative Law Review 15–46 (translated 

into Japanese for a Japan-based journal – but English version supplied). 

(12) ‘Activism and Restraint within the UK Supreme Court’ in (2015) 21(1) 

European Journal of Current Legal Issues, 18 pp (online only). 

(13) ‘UK Supreme Court Justices and Human Rights in the 2015–16 Legal 

Year’ in (2016) 7 The United Kingdom Supreme Court Yearbook, London, 

Applegate Press Ltd, 214–235. 

(14) ‘Stott, status and stare decisis’ in (2019) 70 Northern Ireland Legal 

Quarterly 283–287.  

(15) ‘How does today’s Supreme Court conceptualise human rights? (2019) 1 

Irish Supreme Court Review 15–30.  
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Chapters in books 

(16) ‘The impact of the Human Rights Act in Northern Ireland’ in J Morison, K 

McEvoy and G Anthony (eds), Judges, Transition and Human Rights, Oxford, 

Oxford University Press, 2007, 201–222. 

(17) ‘Close Calls in the House of Lords’ in J Lee (ed), From House of Lords to 

Supreme Court: Judges, Jurists and the Process of Judging, Oxford and 

Portland, Oregon, Hart Publishing, 2011, 283–302. 

(18) ‘La justice sociale dans la jurisprudence au Royaume-Uni’ in Laurence 

Burgorgue-Larsen (ed), La Justice Sociale Saisie par les Juges en Europe, 

Paris, Éditions Pedone, 2013, 163–185 (published in a translated French version 

– but English original version also supplied). 

(19) ‘Repeal the HRA and Rely on the Common Law?’ in KS Ziegler, E Wicks 

and L Hodson (eds), The UK and European Human Rights: A strained 

relationship?, Oxford and Portland, Oregon, Hart Publishing, 2015, 115–133. 

(20) ‘The Charter of Fundamental Rights within Ireland’, in Laurence 

Burgorgue-Larsen (ed), La Charte des Droits Fondamentaux saisie par les 

Juges en Europe, Paris, Éditions Pedone, 2017, 465–474. 

(21) ‘The Charter of Fundamental Rights within the United Kingdom’ in 

Laurence Burgorgue-Larsen (ed), La Charte des Droits Fondamentaux saisie 

par les juges en Europe, Paris, Éditions Pedone, 2017, 673–689. 

(22) ‘Apex Courts and the Development of the Common Law’ in Paul Daly 

(ed), Apex Courts and the Common Law, Toronto, University of Toronto Press, 

2019, 36–65.  

(23) ‘Common Law Constitutional Rights at the Devolved Level’ in Mark 

Elliott and Kirsty Hughes (eds), Common Law Constitutional Rights, Oxford 

and Portland, Oregon, Hart Publishing, 2020, 273–294.  



Books submitted as part of the thesis, and where they can be found in the 

QUB library: 

 

(1) The European Convention on Human Rights and the Conflict in Northern 

Ireland, Oxford, Oxford University Press, 2010, xxxvii and 445pp.  

QUB library: KM201.C4 DICK 

 

(2) Human Rights and the United Kingdom Supreme Court, Oxford, Oxford 

University Press, 2013, xlii and 429pp. 

QUB library: KL221 DICK 

 

(3) The Irish Supreme Court: Historical and Comparative Perspectives, Oxford, 

Oxford University Press, 2019, xxxvi and 373pp. 

QUB library: currently on order 

 

(4) Judicial Activism in Common Law Supreme Courts, Oxford, Oxford 

University Press, 2007, liv and 449pp (edited). 

QUB library: KL241.1 DICK 

 

(5) The Judicial House of Lords, 1876–2009, Oxford, Oxford University Press, 

2009, lxxxvi and 820pp (co-edited with Sir Louis Blom-Cooper and Gavin 

Drewry). 

QUB library: KL221 BLOM 
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 The House of Lords and the Northern Ireland

 Conflict - A Sequel

 Brice Dickson*

 This article begins by commenting on an analysis undertaken by the late Stephen Livingstone of
 13 cases relating to the troubles in Northern Ireland decided by the House of Lords between 1969
 and 1993. It then attempts to repeat the analysis in respect of 12 such cases decided between 1994
 and 2005. Areas of law arising for consideration during both periods include the rules on the use
 of lethal force, aspects of substantive criminal law and criminal procedure and the rights of per-
 sons arrested or imprisoned. The more recent cases also raise fundamental questions concerning
 the status and meaning of the Good FridayAgreement of 1998. The article concludes that there has
 been a sea-change in the way the Law Lords have handled the Northern Irish cases. From treating
 them in a way which might have suggested a built-in bias in favour of police, army and govern-
 ment perspectives, they have moved to analysing the competing arguments in the light of more
 modern approaches to statutory interpretation, the rule of law and human rights.

 INTRODUCTION

 In 1994 the Modern Law Review published an article by Stephen Livingstone in
 which he examined 13 cases decided by the House of Lords between 1969 and
 1993 that touched directly or indirectly on the legal measures taken to deal with
 terrorism in Northern Ireland.1 The conclusion was that the record was'an undis-
 tinguished one': the decisions showed 'a consistent failure to recognise, let alone
 fully consider, the human rights implications, and [were] frequently unsatisfac-
 tory even as regards their technical aspects of reasoning and explanation'. Living-
 stone thought that the performances of the Northern Ireland Court of Appeal and
 of the European Court of Human Rights were more impressive in this sphere
 and that the House of Lords, by consistently upholding government action in
 Northern Ireland, had ruled itself out of playing a constructive role in the North-
 ern Ireland conflict. Even when the House invoked the European Convention on
 Human Rights, he claimed, it had little difficulty in exonerating UK government
 action, an attitude which did not bode well for the time when such rights became
 enshrined in UK domestic law through a Bill of Rights. On their record to date
 he cautioned against giving judges too great a role in the enforcement of any such
 Bill of Rights.

 The 1994 article was not polemical. As always, the author was careful to look at
 his topic contextually and to present a balanced account. While condemning the

 *Professor of Law at Queen's University Belfast. This article is written in tribute to Stephen Living-
 stone, Professor of Law at Queen's University Belfast, who went missing in March 2004 and is pre-
 sumed dead. I am grateful to my colleague Dr Gordon Anthony for comments made on a draft of the
 article. Flaws remaining are mine alone.

 1 'The House of Lords and the Northern Ireland Conflict' (1994) 57 MLR 333.

 O The Modern Law Review Limited 2006 (2006) 69(3) MLR 383-417

 Published by Blackwell Publishing, 9600 Garsington Road, Oxford OX4 2DQ, UK and 350 Main Street, Malden, MA 02148, USA
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 The House of Lords and the Northern Ireland Conflict

 remarks made by individual Law Lords in particular cases,2 he did not suggest that
 as a group they had systematically conspired to rubber-stamp government action
 in Northern Ireland. Nor did he argue that the decisions were all'bad' from a legal
 point of view. But he did highlight two common features of the judgments in
 question: their brevity and their refusal to concede that they were particularly
 'about' Northern Ireland at all. And he noted that when the House of Lords was

 considering the reasonableness of conduct in these terrorist cases it appeared reg-
 ularly 'to construct the context from the perspective of the security forces and the
 dangers they face'.

 The present author largely agrees with that analysis of those cases - largely, but
 not entirely. The first part of this sequel will suggest some considerations which
 Livingstone did not, or could not,3 mention in connection with the cases he
 examined. The second part will look at 12 further cases from Northern Ireland
 which have since been decided by the House of Lords. The judgments in the later
 cases, it will be submitted, suggest that the Law Lords are doing a much betterjob
 than they did previously. Their approach to judicial activism has become more
 daring (although caution still prevails),4 they are displaying a more coherent
 approach to statutory interpretation (surpassing the Northern Ireland Court of
 Appeal in this respect), their attitude to the Human Rights Act 1998 has not sub-
 stantiated fears about how the top judges would apply such a document and they
 have demonstrated that they are well aware that protection of human rights has to
 be a key component of the resolution of the conflict in Northern Ireland.

 THE CASES FROM 1969 TO 1993

 Livingstone divided his 13 cases into five groups: those dealing with the use of
 lethal force by members of the security forces: AG's Reference (1976), Farrell (1979),
 McKerr (1990) and Breslin (1992); those concerned with criminal law and proce-
 dures: Lynch (1975), Maxwell (1978), Brophy (1982) and Murray (John) (1992);5 those

 2 Eg the comments of Lord Diplock in Attorney General for Northern Ireland's Reference (No.1 of 1975)
 (also known as the McElhone case) [1977] AC 105.

 3 Because they arose after his article was published.
 4 One does well to bear in mind the note of caution articulated by Tridimas with respect to the

 concept ofjudicial activism: 'analyses based on the judicial activismc judicial restraint dichotomy,
 as applied to the [European Court ofJustice], tend to suffer from methodological and substantive
 drawbacks which limit their value as methods on the basis of which the performance of the Court
 can be assessed': T. Tridimas,'The Court ofJustice andJudicial Activism' (1996) 21 Eur LR 199. For
 a recent strong critique of excessive judicial activism in relation to a prominent common law
 jurisdiction, see S. P. Sathe,]Judicial Activism in India: Transgressing Borders and Enforcing Limits (New
 Delhi: Oxford University Press, 2002). A leading commentator on the Canadian jurisdiction is
 more generous: K. Roach, The Supreme Court on Trial:]Judicial Activism or Democratic Dialogue (Tor-
 onto: Irwin Law, 2001). For recent assessments of judicial activism in the United States see T. M.
 Keck, The Most Activist Supreme Court in History (Chicago and London: University of Chicago
 Press, 2004) and M. R. Levin, Men in Black: How the Supreme Court is Destroying America (Washing-
 ton DC: Regnery Publishing, 2005).

 5 It is not clear why Livingstone did not include in this category Linton v Ministry of Defence [1983]
 NI 51, where a man injured during an exchange of shots between soldiers and terrorists lost his
 appeal in the Lords against the inadmissibility of tardily adduced evidence.
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 looking at powers of arrest and search: McKee (1984), Murray (Margaret) (1988);
 those focusing on the right to political expression: McEldowney (1969) and Brind
 (1991);6 and one case regarding the rights of prisoners: Hone (1990).

 In noting that the law as stated by the House of Lords in the two cases on arrest
 and search was subsequently found to be in breach of the European Convention

 on Human Rights - in Fox et al v UK (1990)7 and Murray (Margaret) v UK (1993)8 -
 Livingstone was not to know that within a few months the European Commis-
 sion's views in the latter case were to be overruled by the European Court.9 He
 could have mentioned, however, that the European Commission had already
 declared inadmissible many other applications emanating from Northern Ireland.
 Amongst these were the cases lodged by relatives of persons killed on Bloody
 Sunday,1o the mother of a 13-year-old boy killed by a plastic bullet11 and the father
 of a 17-year-old boy shot dead by the army at a vehicle checkpoint.12 Moreover the
 European Court later rejected challenges to the House of Lords' decisions in both

 Brind (1991)13 and Murray (John) (1992).14
 Of course the European Court's own jurisprudence has developed significantly

 in the last decade or so, just as that of the House of Lords has done. In no fewer
 than seven cases from or about Northern Ireland the European Court has devel-
 oped the 'procedural' right in article 2 of the European Convention to have kill-
 ings effectively investigated;15 in Magee v UK6 and Averill v UK,'7 two criminal
 cases which proceeded directly from the Northern Ireland Court of Appeal to the
 European Court without first being heard by the House of Lords, the European
 Court confirmed that denying access to a solicitor - without good cause - to an
 arrested person who is being questioned by the police is a breach of article 6(1) of
 the Convention taken in conjunction with article 6(3)(c); in Brennan v UK'8 the

 6 A case which actually arose in England, but which Livingstone included in his analysis because
 the measure in question directly related to the Northern Ireland conflict.

 7 13 EHRR 157.
 8 19 EHRR 193.

 9 The Commission heldfor Mrs Murray by 11 votes to 3 regarding the alleged breach of art 5(1) and
 by 10 votes to 4 regarding the alleged breach of art 5(2). The European Court held against Mrs
 Murray by 14 votes to 4 regarding art 5(1) and by 13 votes to 5 regarding art 5(2).

 10 McDaid and others v UK (1996) 22 EHRR CD 197; Ireland v UK (1972) 41 Collections of Decisions 3.
 11 Stewart v UK (1984) 7 EHRR 453.
 12 Kelly v UK (1993) 16 EHRR CD 20.
 13 Brind v UK (1994) 18 EHRR CD 76; see too McLaughlin v UK (1994) 18 EHRR CD 84. In

 McGuinness v UK (App 39511/98; decision of 8 June 1999) the European Court rejected a claim
 by a Sinn F6in MP that his right to freedom of expression under art 10 of the Convention was
 violated by the statutory requirement that he swear an oath of allegiance if he wanted to have
 access to the normal facilities available to MPs at Westminster.

 14 Murray (John) v UK (1996) 22 EHRR 29. The European Court held that denying access to a soli-
 citor during police questioning was not a violation of art 6 unless inferences could be drawn from
 the accused's silence during such questioning. See now Criminal Evidence (NI) Order 1999, art 37.

 15 McCann v UK (1995) 21 EHRR 97 (a case involving deaths in Gibraltar, but of IRA members);
 jordan v UK (2003) 37 EHRR 52; Kelly and others v UK (App 30054/96; decision of 4 May 2001);
 McKerr v UK (2002) 34 EHRR 553; Shanaghan v UK (App 37715/97; decision of 4 May 2001);
 McShane v UK (2002) 35 EHRR 593; and Finucane v UK (2003) 37 EHRR 656. See generally

 F. Ni Aolain, 'Truth Telling, Accountability and the Right to Life in Northern Ireland' [2002]
 EHRLR 571.

 16 (2001) 31 EHRR 35; [2000] Crim LR 681.
 17 (2000) 31 EHRR 839; [2000] Crim LR 682.
 18 (2002) 34 EHRR 507; [2002] Crim LR 216.
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 European Court held that it will also usually be a breach of article
 6(3)(c) if a police officer is within hearing distance of a detainee's consultation
 with his or her solicitor; in Tinnelly and McElduffv UK,19 Devenney v UK20and
 Devlin v UK21 the European Court asserted the right of access to justice under
 article 6 for persons who had been denied the possibility of making claims of
 discrimination in Northern Ireland because the Secretary of State had ruled the
 investigation of their claims to be dangerous to national security. All these devel-
 opments, and others based on cases going to Strasbourg from Great Britain,22
 serve to indicate not so much that the House of Lords was out of step with
 other courts during the period 1969 to 1993 but that all courts charged with
 deciding cases involving human rights, even those specialising in the task, need
 time to appreciate how best to strike appropriate balances between competing
 interests.23

 Likewise, Livingstone did not sufficiently acknowledge the truism that in legal
 systems based on the concept of parliamentary (as opposed to constitutional)
 sovereignty there is an in-built limit to the contribution judges can make to the
 development of the law. That further explains why judges in South Africa and
 Israel, two of the four jurisdictions with which Livingstone drew comparisons
 in his article, were at least as ineffective in upholding basic human rights, for at
 that time they too were operating within a system of parliamentary sovereignty.24
 One of the reasons why US Supreme Court judges were able to carve out a niche
 for themselves in combating racial discrimination in the 1950s and 1960s was that
 they had at their disposal the weapon ofjudicial review of the constitutionality of
 government action. Unless one wishes to argue that today's Law Lords could and
 should emulate their American counterparts of 200 years ago when, in Marbury v
 Madison,25 the Supreme Court justices conferred upon themselves the right to

 19 (1998) 27 EHRR 249.
 20 (2002) 35 EHRR 643.
 21 (2002) 34 EHRR 1029.
 22 Eg Ezeh and Connors v UK, where the European Court stipulated that prisoners facing disciplinary

 adjudications which could result in the imposition of additional days of imprisonment are
 entitled to be legally represented at the adjudication hearing: (2004) 39 EHRR 1 (judgment of
 the Grand Chamber, affirming the Chamber's decision at (2002) 35 EHRR 691, which led to the
 Prison (Amendment) Rules 2002 for England and Wales and to the Prison and Young Offenders
 Centres (Amendment) Rules (NI) 2004).

 23 For a convincing account of how the European Court of Human Rights has sought to balance
 competing interests when applying art 6 of the Convention, see J. D. Jackson, 'The Effect of
 Human Rights on Criminal Evidentiary Processes: Towards Convergence, Divergence or Rea-
 lignment?' (2005) 68 MLR 737.

 24 Since abandoned in the case of South Africa: see Constitution of South Africa 1996 and S. Ken-

 tridge,'Bills of Rights - The South African Experiment' (1996) 112 LQR 237. For a recent survey
 by the ChiefJustice of Israel, see A. Barak, Purposive Interpretation in Law (Princeton, NJ: Princeton
 University Press, 2005).

 25 5 US (1 Cranch) 137 (1803). The common view today is that this case does not in fact support the
 kind of judicial review now exercised in the USA, but that this does not in any way invalidate
 current practice. SeeJ. O'Neill,'Marbury v Madison at 200: Revisionist Scholarship and the Legiti-
 macy of AmericanJudicial Review' (2002) 65 MLR 792.

 386 O The Modern Law Review Limited 2006

This content downloaded from 143.117.38.33 on Sun, 12 Jan 2020 11:40:21 UTC
All use subject to https://about.jstor.org/terms



 Brice Dickson

 declare legislation passed by Congress to be unconstitutional, it is unfair to criti-
 cise the Law Lords for respecting the supremacy of Parliament.

 What one can argue, however, is that even within the constraints imposed by
 that supremacy, judges have some leeway to let their feelings be known as to what
 the law should be.26 It is their failure to exercise this limited freedom between 1969

 and 1993 which the Law Lords of that time can justifiably be blamed for.27 They
 could have pointed out, for example, that although Parliament had explicitly con-
 ferred on the police in Northern Ireland the right to arrest someone on mere sus-
 picion of having committed an offence, this was potentially a dangerous inroad
 into the cherished notion of personal liberty. They could have stressed how odd it
 was that the law on who could be compelled to give evidence at inquests in
 Northern Ireland, and what conclusions could be reached at those inquests, dif-
 fered so markedly from the law on those matters in England and Wales - when in
 most other areas the two jurisdictions have identical laws. They might have com-
 mented on how Parliament, while spending a lot of time on new laws concerning
 powers of arrest and search in Northern Ireland, had somehow failed to consider
 laws concerning the use of lethal force by members of the security forces: on this
 topic the Law Lords did not refer to reports issued by the Standing Advisory
 Commission on Human Rights, nor to those produced by leading non-govern-
 mental organisations such as Amnesty International and the Lawyers Committee
 for Human Rights.

 One can also argue that under the guise of statutory interpretation Law Lords
 can, and should, make law in a way which does not usurp the role of Parliament.
 In the period 1969 to 1993 the Law Lords did not take advantage of this opportu-
 nity as frequently as they might have done in the Northern Ireland cases. They
 could have held, for example, that a rule prohibiting the calling of certain wit-
 nesses at an inquest was not a rule affecting 'practice and procedure' and so was
 indeed ultra vires, that a regulation banning 'Republican clubs or any like organisa-
 tions howsoever described' was not 'necessary for preserving the peace' and so was
 also ultra vires, and that assaults on prison officers were indeed'criminal offences' for
 the purposes of article 6(3)(c) of the European Convention and so prisoners
 accused of such assaults were entitled to have legal representatives to defend them.

 But however convenient it might be to think otherwise, there is no evidence
 to suggest that the failure of the Law Lords to make these sorts of remarks

 26 For a recent eloquent plea for greaterjudicial involvement in law-making, see.judicial Activism, the 2003 Hamlyn Lectures delivered by Kirby J of the High Court of Australia (London: Sweet &
 Maxwell, 2004). K. Goodall has bravely proposed a methodological framework allowing a com-
 parison to be made of judicial roles in different legal systems and using as one of her two main
 headings the category 'Political Culture and the Relative Strength of Political Institutions': see,
 'What Defines the Role of a Judge? First Steps towards the Construction of a Comparative
 Method' (2000) 51 NILQ 535. She suggests (at 549) that the Irish Supreme Court has been judi-
 cially active because the Irish legislature has been weak (due to government by coalitions). On this
 reasoning the relative political stability of the UK, and especially the bipartisan approach of the
 Labour and Conservative parties towards the issues, may help to account for the Law Lords' con-
 servatism in cases concerning the Northern Ireland conflict.

 27 For a rather negative appraisal of the approach to judicial activism displayed by the Law Lords
 between 1986 and 1995, covering in particular the areas of negligence, judicial review and personal
 liberty, see D. Robertson,]udicial Discretion in the House of Lords (Oxford: Clarendon Press, 1998).
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 in the cases emanating from Northern Ireland in the 1970s and 1980s was con-
 nected to an unwillingness on their part to challenge the official governmental
 position vis-a-vis the conflict there. Rather, it was symptomatic of a more
 general reluctance prevalent amongst Law Lords of the era not to implicate them-
 selves in critiques of current law-making processes or to question established gov-
 ernment policies.28 The Law Lords of the 1970s and 1980s were not, by and large,
 adventurous souls when it came to judicial activism. Overwhelmingly they were
 clever legal technicians, able to devise answers to knotty legal problems and to
 make nuanced distinctions between different fact situations, but not particularly
 imaginative in their approach to law-making and not perceiving themselves to be
 counterweights to government power. The malaise which Livingstone identified
 in the House of Lords when he was writing in 1994 was representative of a more
 widespread judicial alignment with, and endorsement of, establishment values in
 the United Kingdom as a whole, a phenomenon which permeated the entire jur-
 isprudence of their Lordships during the previous 25 years.

 THE CASES FROM 1994 TO 2005

 While only 13 cases touching directly or indirectly on the conflict in Northern
 Ireland were decided by the House of Lords in the 25-year period 1969 to 1993,
 as many as 12 such cases were decided in the 12-year period from 1994 to 2005.29 In
 both lists, the link to terrorism is sometimes tenuous,30 but in all of the cases the

 judges had an opportunity to reflect on, and respond to, aspects of the serious
 conflict in Northern Ireland.

 The more recent cases are not as easy to categorise as those considered in 1994.
 Two of them deal with the use of lethal force: Clegg (1995) and McKerr (2004); two
 relate to criminal law and procedure: Bingham (1999) and Z (2005); four concern
 the rights of persons who have been arrested or imprisoned: O'Hara (1996), Begley
 and McWilliams (1997), Cullen (2003) and McClean (2005); and four deal with a
 miscellany of other rights, namely, the right not to be discriminated against on
 religious or political grounds (Kelly and Loughran, 1998), the right to free speech
 (McCartan, 2000), the right to intervene in court proceedings as a third party
 (NIHRC, 2002) and the right to democratic elections (Robinson, 2002). In order
 to allow comparisons to be drawn more easily with the analysis conducted by
 Livingstone, the following table attempts to show, as he did, which of the more
 recent decisions were'pro' (P) or 'anti' (A) the Government and whether the court
 a quo in Northern Ireland was upheld (U) or reversed (R).

 28 This thesis is ably argued by John Griffith in The Politics of thejudiciary (London: Fontana, 5th ed,
 1997).

 29 There were several other cases reaching the House of Lords from Northern Ireland during this
 period, but they have not been included for analysis since they do not touch on any aspect of the
 conflict in Northern Ireland. InJuly 2004 the House ofLords'Appeal Committee granted leave to
 Sinn Fein to appeal in its case against the denial to it of policy development grants on the ground
 that its MPs would not swear allegiance to the Crown ([2004] NICA 4, upholding CoghlinJ). The
 petition of appeal was lodged in October 2004 but the parties agreed (undisclosed) settlement
 terms and the petition was withdrawn in March 2005.

 30 As with Hone (1990) and Brind (1991) in the 1994 list and Kelly (1998) and Robinson (2002) in the
 present list.
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 Northern Ireland

 Divisional

 Court or House Upheld or
 Case Court of Appeal of Lords Reversed

 Clegg (1995) P 3-0 P 5-0 U

 O'Hara (1996) P 3-0 P 5-0 U

 Begley & McWilliams (1997) P 2-0/P 3-0 P 5-0 U

 Kelly & Loughran (1998) 0-3/3-0 3-2/5-0 R/U

 Bingham (1999) P 2-0 P 5-0 U

 McCartan (2000) 3-0 0-5 R

 NIHRC (2002) A 2-1 P 4-1 R

 Robinson (2002) P 2-1 P 3-2 U

 Cullen (2003) P 3-0 P 3-2 U

 McKerr (2004) A 3-0 P 5-0 R

 Rv Z (2005) P3-0 P 5-0 U

 McClean (2005) A 2-1 P 5-0 R

 In Livingstone's list, and to use his term, the House of Lords 'found for the Gov-
 ernment' in all but two of the 13 cases, the two exceptions being criminal appeals.
 They also reversed the Northern Ireland Court of Appeal on four occasions. In the
 more recent list the House'found for the Government' in all but two of the 12 cases

 and reversed the Northern Ireland Court of Appeal on five occasions. The two
 exceptional cases (Kelly and Loughran and McCartan) were disputes between private
 parties, where it is not possible to say which side the Government would have
 favoured. In nine of the other 10 cases the losing parties were individuals who were
 claiming that a state authority had acted unlawfully in a way which adversely
 affected them. In the tenth case (NIHRC) the Government was supportive of one
 official body - the Northern Ireland Human Rights Commission - in its judicial
 review of a ruling by another such body - HM Coroner for Greater Belfast.31 It
 always has to be remembered, though, that a pro-government decision is not neces-
 sarily a wrong or a bad decision. Every case deserves to be considered on its own
 merits. What really matters is whether, in coming to their decisions, the Law Lords
 take full account of the arguments for and against the government-backed position.

 Lethal force

 In many ways Rv Clegg is an emblematic case because it is one of the very few
 concerned with the criminal liability of a member of the security forces for a

 31 At the Commission's suggestion the Government applied to intervene in the case to lend weight to
 the NIHRC's arguments and it was permitted to do so.
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 death in Northern Ireland. As Livingstone pointed out, approximately ten per
 cent of the 3,600 or so people who have died in the troubles in Northern Ireland
 were killed by the police or army, yet only some 33 members of the security forces
 have been prosecuted in relation to those deaths and only four have been con-
 victed.32 Private Lee Clegg, of the Parachute Regiment,33 is one of those four. In
 1993 he was convicted of the attempted murder of a young male joyrider, Martin
 Peake,34 and also of the murder of a young female passenger in the same car,
 Karen Reilly. Both teenagers died on a night in 1990 when a car driven by Peake
 apparently failed to stop at a vehicle checkpoint set up by the army inWest Belfast.
 Clegg's defence was that he had fired at the car because he thought it was going to
 hit one of his colleagues, but the trial judge, sitting in a juryless Diplock court,
 disbelieved that claim, as did the Court of Appeal.

 The latter court, significantly, also rejected the idea that Clegg had a defence
 under section 3(1) of the Criminal Law Act (NI) 1967,37 which, like its English
 and Welsh equivalent,36 provides that A person may use such force as is reasonable
 in the circumstances in the prevention of crime, or in effecting or assisting in the
 lawful arrest of offenders or suspected offenders or of persons unlawfully at large'.
 This is the provision which, in Attorney Generalfor Northern Ireland's Reference (No 1 of
 1975), the House of Lords interpreted in such a way as to exonerate a soldier who
 shot in the back a man who had refused to stop when ordered to do so. Lord
 Diplock intimated on that occasion that a jury might think it reasonable for a
 soldier to shoot dead a man evading arrest if this would avert the subsequent kill-
 ing or wounding of members of a security patrol by terrorists lying in ambush.37
 In Clegg the Court of Appeal was clearly unhappy with such a principle38 and held
 that it did not apply here because there was no suggestion in Clegg's evidence that
 he thought that the driver of the car was a terrorist or that if the driver escaped he
 would carry out terrorist offences in the future.

 Lord Lloyd of Berwick, with whom the other four Law Lords concurred
 without delivering their own speeches,39 had little difficulty in agreeing with
 the conclusion of the Court of Appeal. He also referred to that court's observation
 that the army's 'yellow card' ('Instructions for opening fire in Northern Ireland')
 needed to be redrafted because on a literal interpretation it authorised a soldier
 opening fire where a person had been injured by a car irrespective of the serious-

 32 See, generally, E Ni Aolain, The Politics of Force: Conflict Management and State Violence in Northern
 Ireland (Belfast: BlackstaffPress, 2000); B. Rolston, Unfinished Business: State Killings and the Quest
 forTruth (Belfast: Beyond the Pale, 2000).

 33 The Parachute Regiment has a poor reputation in Northern Ireland because of its involvement in
 (eg) the Bloody Sunday killings on 30 January 1972.

 34 It could not be shown that it was one of Clegg's bullets which killed Peake.
 35 CampbellJ had held that there was insufficient evidence to raise such a defence, but the Court of

 Appeal disagreed.
 36 Criminal Law Act 1967, s 3(1).
 37 [1977] AC 105, 138E
 38 Hutton LCJ had been counsel for the Attorney General in the 1976 case and in his presentation to

 their Lordships had clearly been uncomfortable with the idea that a soldier could with impunity
 shoot at anyone who might be a terrorist or who might commit a terrorist act in the future: [1977]
 AC 105, 113C-114E

 39 [1995] 1 AC 482. The four other judges were Lords Keith, Browne-Wilkinson, Slynn and
 Nicholls.
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 ness of the injury. He did not expressly endorse that observation but he did note
 that 'It is not suggested that the yellow card has any legal force'.40 Lord Lloyd went
 on to consider the Court ofAppeal's suggestion that when a soldier or police offi-
 cer on duty shoots dead a person with the requisite intention for murder, but
 would have the defence of self-defence or the defence of another person were it
 not that the force used was excessive, the soldier should be guilty of manslaughter
 rather than murder. That, indeed, was the main question certified for their Lord-
 ships' opinion. After reviewing the case-law of various common law countries,
 and noting in particular that the full Australian High Court had reversed an ear-
 lier decision allowing a verdict of manslaughter on such facts,41 Lord Lloyd con-
 cluded that, while he 'regretted' that in this case the trial judge had no alternative
 but to convict of murder, and while he was not averse to judges developing the
 law when they could see their way clearly, here it would be inappropriate to
 change the law because Parliament had already intervened in the area (through
 the Criminal LawAct (NI) 1967) and had not then taken the opportunity to allow
 verdicts of manslaughter in such cases. He contrasted the situation with that pre-
 vailing when the House of Lords had been asked to affirm that a man could be
 found guilty of raping his wife; he implied that so affirming was a lot less contro-
 versial than creating a special manslaughter defence for soldiers.42

 This decision is obviously difficult to square with the argument that Law Lords
 are predominantly pro-security forces government in their decisions in cases from
 Northern Ireland (although it was clearly a pro-prosecution decision). A junior
 soldier had been found guilty of one of the most serious crimes but their Lord-
 ships refused to create a special defence for him even though this was what the
 Northern Ireland Court of Appeal (and also, be it noted, the Attorney General
 in the 1976 case) had wanted.43 Were the Law Lords right to be cautious about
 developing the law in the way argued for? It is submitted that they were.44 The
 Government had not yet acted to change the law, despite being urged to do so by
 the Criminal Law Revision Committee, by the Law Commission and by a
 House of Lords' Select Committee Report on Murder and Life Imprisonment.
 It would therefore have been ldse majeste, to put it mildly, for the Law Lords to have
 usurped the Government's role in this sphere. There would also have been
 immediate uncertainty about the scope of the new defence. Would it be available
 to persons other than soldiers and who would bear the burden of proving
 whether the force used was excessive or not? If restricted to soldiers, and perhaps

 40 ibid 491E.

 41 Zecevic v DPP(Victoria) (1987) 162 CLR 645, declining to follow Rv Howe (1958) 100 CLR 448 and
 Viro v R (1978) 141 CLR 88.

 42 Rv R (rape: marital exemption) [1992] 1 AC 599. Lord Lloyd's approach to judicial law-making was
 'readily adopted' by Lord Lowry in his leading judgment in C(A Minor) v DPP [1996] AC 1, 28B-
 D, where he set out five principles which judges should bear in mind when deciding whether to
 make law. See also the general discussion in P. Seago, 'Criminal Law' [1995] All ER Rev 149,
 156-164.

 43 On whether English (and Northern Irish) law are compatible with the European Convention in
 allowing someone to escape a charge of murder by pleading an honest (but unreasonable) mistake
 as to whether the use of lethal force was required, see the exchange between E Leverick andJ. C.
 Smith at [2002] Crim LR 347, 958 and 963.

 44 J. C. Smith, however, described the decision as 'disappointing': [1995] CrimLR 418.
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 police officers, would the ruling have been perceived as creating one law for the
 'pro-government' police and army but another law for the rest of the population
 in Northern Ireland?

 As it was, the Clegg case continued to have ramifications. As soon as the appeal
 was lost in the Lords a campaign was developed, involving senior army officers,
 newspapers and politicians, to get Private Clegg released.45 Sure enough, less than
 six months later, inJuly 1995, the then Home Secretary, Michael Howard, ordered
 his release. Clegg had served less than two years since his conviction, just as Pri-
 vate Ian Thain had been released in 1988 after serving less than four years for the
 murder of Thomas 'Kidso' Reilly in 1983. There were riots in Northern Ireland on
 the back of Clegg's release, coming as it did in the week of the Drumcree parade
 and just before the 12 July 'celebrations'. Then, on the basis of new forensic evi-
 dence which had become available suggesting that Clegg had not fired into the
 back of the car (after the threat had passed) but rather into the side of it (as the
 threat was on-going), the Home Secretary referred the case to the Criminal Cases
 Review Commission which in turn, after an investigation, referred it back to the
 Northern Ireland Court of Appeal. In February 1998 that court acquitted Private
 Clegg of the murder charge and he returned to his post in the army. If there was
 excessive leniency in this case, as many would argue there was, it cannot be laid at
 the door of the Law Lords. The same, unfortunately, cannot be said about the
 second of the cases on lethal force, McKerr (2004).

 In McKerr,46 somewhat surprisingly, the Northern Ireland Court of Appeal
 held47 that the duty to investigate a death caused by members of the police in a
 manner compliant with article 2 of the European Convention was a continuing
 duty and that therefore such an investigation had to take place even though the
 death in question occurred in 1982, 18 years before the coming into force of the
 Human Rights Act. The death in question was that of Gervaise McKerr, which
 had also been at the centre of an earlier case in the House of Lords, part of the set
 examined by Livingstone.48 The killing had since also been looked at by the Eur-
 opean Court of Human Rights,49 which held that the death had not been inves-
 tigated in a way which complied with article 2 and ordered the UK Government
 to pay the deceased's son ?10,000 as compensation. The UK Government paid that
 sum but indicated that it was not proposing to take any steps to hold a further
 investigation of the death (three police officers had already been tried and
 acquitted of the killing). The Committee of Ministers at the Council of Europe

 45 See 'The Power of the Popular' a paper delivered by Jill Peay at the 1995 British Criminology
 Conference, available on-line at www.britsoccrim.org/volumel/011.pdf (last visited 15 February
 2006).The campaign led to a further case before the House of Lords on whether a firm of solicitors
 in Northern Ireland could sue The Times for libel: see section headed 'The Rights of Persons
 Arrested or Imprisoned' below.

 46 [2004] 1 WLR 807.
 47 [2003] NI 117. Carswell LCJ, McCollum LJ and Coghlin J reversed the judge at first instance,

 Campbell LJ, who had held that the obligation to hold an art 2 compliant investigation was a
 continuing one but that it had come to an end when the European Court of Human Rights made
 its order that compensation be paid for the violation of art 2. The Court of Appeal held that the
 duty had not then come to an end.

 48 (1994) 57 MLR 333, 339-340.
 49 McKerr v UK (2002) 34 EHRR 553.
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 has still not definitively ruled on whether the UK Government has adequately
 responded to the European Court's judgment.s0

 No doubt the Northern Ireland Court of Appeal thought it was adopting a
 rights-centred approach in holding that there was an ongoing duty to comply
 with article 2, but the Law Lords unanimously held that this was based on a mis-
 understanding of the degree to which the Human Rights Act could be retrospec-
 tive. They cited several previous House of Lords' decisions where the non-
 retrospectivity of the Act was explained, notably R v Lambert,51 R v Kansal
 (No.2)52 and Wilson v First County Trust Ltd,53 and they cast doubt on Court of
 Appeal and Divisional Court decisions which suggested the contrary.54 Lord
 Nicholls,55 with the support of all four of the other Law Lords - Lords Steyn,56
 Hoffmann,"5 Rodger58 and Brown59 - developed a distinction between (a) rights
 arising under the European Convention, which existed before the Human
 Rights Act 1998 and continue to exist, but which are unenforceable in English
 (or Northern Irish) courts because the Convention, even after the 1998 Act, does
 not form part of English (or Northern Irish) law, and (b) rights created by the
 1998 Act by reference to the European Convention, which came into existence
 for the first time on 2 October 2000 and which are enforceable in English (and
 Northern Irish) courts. Lords Nicholls, Steyn, Hoffmann and Brown also
 rejected counsel's argument that there was a right under the common law to have
 an effective investigation of a killing: this, said Lord Nicholls, in a manner remi-
 niscent of Lord Lloyd in Clegg and Lord Browne-Wilkinson in Begley and McWil-
 liams (discussed in the section headed 'The Rights of Persons Arrested or
 Imprisoned' below), would mean judges imposing a duty on the state 'in an area
 of the law for which Parliament has long legislated'.60 Lords Nicholls and Steyn
 rejected the argument that Gervaise McKerr's son was no longer a'victim' for the
 purposes of the Human Rights Act after he received compensation as a result of
 the European Court's 2001 decision,61 but that was of no avail to the appellant
 here. Lord Brown, meanwhile, with some support from Lord Rodger, intimated

 50 For its latest Interim Resolution ResDH(2005)20, see www.coe.int/T/E/Com/press/News/2005/
 20050224RecCM.asp#TopOfPage (last visited 15 February 2006).

 51 [2002] 2 AC 545.
 52 [2002] 2 AC 69.
 53 [2004] 1 WLR 807.
 54 R (Khan) v Secretary of State for Health [2004] 1 WLR 971; R (Hurst) v Northern District of London

 Coroner [2003] EWHC 1721. The latter decision has nevertheless been upheld by the Court of
 Appeal: see n 69 below.

 55 [2004] 1 WLR 807 at [25].
 56 ibid at [50]. Lord Steyn, an expert international lawyer, did raise the possibility that, despite the

 House's decision in] H Rayner (Mincing Lane) Ltd v Department of Trade and Industry [1990] 2 AC 418
 (the International Tin Council case), unincorporated treaties might one day be interpreted as
 estopping the Crown from denying the existence of certain duties and rights, and he speculated
 that customary international law may also in due course have a role to play in the development of
 the common law.

 57 ibid at [64] and [68].
 58 ibid at [76]-[77]. Lord Rodger otherwise agreed with the speeches of Lords Nicholls, Hoffmann

 and Brown.

 59 ibid at [92].
 60 ibid at [32]. He did not specify what that legislation was.
 61 ibid at [27] and [43].
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 that it was not clear that even in international law there was a continuing obliga-
 tion to hold a further investigation into Gervaise McKerr's death.62

 The main difficulty with the Lords' decision in McKerr is that on the very same
 day they issued two further decisions in which they held that the law relating to
 inquests in England and Wales was defective because it did not comply with all
 the procedural requirements laid down by the European Convention on Human
 Rights - even though in both cases the deaths in question occurred before the
 Human Rights Act came into force.63 A few months earlier the House had
 applied the article 2 standards when judging the effectiveness of an investigation
 of a racial murder in a young offenders' centre, even though, again, that death had
 occurred prior to October 2000.64 The first two cases are explained away in
 McKerr on the basis that the retrospectivity of the Human Rights Act was not
 raised in them. With the greatest of respect, this seems a rather lame 'excuse'. Lord
 Hope sat in all three of the earlier cases as well as in the three cases which resulted
 in the House finalising its position on retrospectivity;65 Lord Steyn sat in Amin, in
 the three leading cases on retrospectivity and in McKerr.66 To claim that the retro-
 spectivity point was not in the minds of the judges in Middleton, Sacker and Amin
 is plainly disingenuous and if counsel did not, for whatever reason, raise it in those
 cases, the judges themselves should have done so.

 It is distinctly likely that the Lords who decided McKerr were all too conscious
 of the implications of deciding it in the family's favour. To have done so would
 have been to give a green light to many other families who believe that their loved
 ones were killed in Northern Ireland in circumstances which have not yet been
 effectively investigated. Perhaps they felt that that was 'an appalling vista'.67 More
 charitably, perhaps they genuinely believed that the relevant subsections of the
 Human Rights Act just could not bear the meaning which counsel for the family
 wanted to give them.68 But it would have been open to their Lordships to hold
 either (as the Northern Ireland Court of Appeal had done) that the duty to con-
 duct an article 2 compliant investigation was an ongoing duty which became
 enforceable when the Human Rights Act commenced or, more sustainably in
 the writer's view, that on the commencement of that Act a new duty was born

 62 ibid at [94]. For Lord Rodger see [82].
 63 R (Middleton) v West Somerset Coroner [2004] 2 AC 182 and R (Sacker) v West Yorkshire Coroner [2004]

 1 WLR 796.

 64 R (Amin) v Secretary of Statefor the Home Department [2004] 1 AC 653.
 65 In Rv Director of Public Prosecutions, ex parte Kebeline [2000] 2 AC 326; Rv Lambert [2002] 2 AC 545;

 Rv Kansal (No.2) [2002] 2 AC 69.
 66 Lord Hutton sat in two of the three cases on retrospectivity and in Amin; Lord Slynn sat in all

 three of the cases on retrospectivity and in Amin.
 67 The phrase, of course, is that of Lord Denning, who uttered it during an appeal by the Birming-

 ham Six in 1979: see Mcllhenny v Chief Constable of the West Midlands Police [1980] QB 283, 323D. As
 things turned out, the appalling vista was in fact a reality.

 68 Section 22(4) reads:'Paragraph (b) of subsection (1) of section 7 applies to proceedings brought by
 or at the instigation of a public authority whenever the act in question took place; but otherwise
 that subsection does not apply to an act taking place before the coming into force of that section'.
 In turn, s 7(1)(b) reads:'(1) A person who claims that a public authority has acted (or proposes to
 act) in a way which is made unlawful by section 6(1) may... (b) rely on the Convention right or
 rights concerned in any legal proceedings, but only if he is (or would be) a victim of the unlawful
 act'.
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 which was enforceable by the deceased's family because (a) they were 'victims', (b)
 the one-year limitation period had not yet expired, and (c) there was a primafacie
 case for saying that to date the investigation of the death had not been effective.
 Such a decision would have been compatible with Middleton, Sacker and Amin and
 would not have opened the floodgates in Northern Ireland. It would not have con-
 tradicted the authorities on the non-retrospective character of section 3 of the
 Human Rights Act 1998 (the interpretation section)69 and it would have been close
 to the approach which Parliament has already adopted for those cases in Northern
 Ireland where there is evidence to suggest that a killing may not have been properly
 investigated by the police. The Police Ombudsman for Northern Ireland can inves-
 tigate these cases (even if they happened more than a year before they were reported
 to the Police Ombudsman - that being the normal cut-off period7) if the Police
 Ombudsman believes that the complaint should be investigated because of the
 gravity of the matter or the exceptional circumstances."71 The Ombudsman has
 already conducted such examinations72 and is currently undertaking more. They
 have the potential for bringing some measure of satisfaction to the families con-
 cerned, for what most of them want is not a conviction but more information
 about what exactly happened to their loved-one.

 Finally, a contrary decision by the Lords would have sat more easily with four
 other decisions they have taken in recent years based on the changing jurispru-
 dence of the European Court of Human Rights.73 Contrasting those decisions
 with McKerr one might deduce that, paradoxical though it may seem, it is easier
 for the Lords to make statute law compatible with the European Convention than
 it is for them to change the common law. But of course retrospectivity was not an
 issue in any of those four cases and in McKerr there is no suggestion that as of 2
 October 2000 the full article 2 rights do not apply in the United Kingdom. The

 69 The Court of Appeal of England andWales has recently distinguished Re McKerr on the basis that
 the remedy sought there was one claimed under the Human Rights Act, s 6 and that therefore the
 decision was not binding in a case where the applicant was relying on s 3 of the Act: R (Hurst) v
 Northern District of London Coroner [2005] 1 WLR 3892. It will be very surprising, and extremely
 difficult to swallow for families of people murdered in Northern Ireland, if on a further appeal the
 House of Lords upholds such an unjustifiable distinction.

 70 RUC (Complaints etc) Regulations 2001, reg 5(2).
 71 ibid regs 6(1) and (2).
 72 See eg The Investigation by Police of the Murder of Mr Sean Brown on 12 May 1997, a report published on

 19 January 2004 (www.policeombudsman.org, under 'Publications', last visited 15 February
 2006).

 73 In R (Anderson) v Secretary of Statefor the Home Department [2003] 1 AC 837 they held that the latest
 decisions of the European Court required them to depart from their own previous decisions and
 rule that it was incompatible with Convention rights for the Home Secretary to be given a statu-
 tory role in the sentencing of offenders. In Bellinger v Bellinger [2003] 2 AC 467, again following a
 recent volteface by the European Court, the Lords declared that the legislative prohibition on
 transsexuals marrying in their new gender was incompatible with the Convention. And in Ghai-
 dan v Mendoza [2004] 2 AC 557 the House decided, in effect, that a decision of the European Court
 had to be followed in preference to a recent decision of the House itself in the context of whether a
 gay man had a statutory right to succeed to his dead partner's tenancy agreement. In the most
 high-profile case of all, A v Secretary of Statefor the Home Department [2005] 2 AC 68, a bench of 9
 Law Lords, with only one dissenting, held that legislative measures taken to detain non-British
 international terrorist suspects without trial were, in the light of European Court case-law, dis-
 proportionate and discriminatory.
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 Lords' decision in McKerr was nevertheless a lost opportunity. The Law Lords did
 not contextualise the problem facing them in the same way as they did in, say, Rv
 Z and Robinson, discussed in the section headed 'Miscellaneous Rights' below.
 While they did not return to the rather impoverished approach highlighted
 by Livingstone in some of the judgments of the 1970s, they still seemed to allow
 their conservatism to get the better of them. It is hard not to imagine that the
 decision would have been different, or at least split, if Lord Bingham had been
 presiding.74

 Criminal law and procedure

 The first case reaching the House of Lords on criminal law and procedure arose
 out of horrendous circumstances. In R v Bingham75 the defendant had been
 charged with the cold-blooded sectarian murder of a young Catholic woman in
 1994 and at his trial he had been called upon by the court to give evidence in his
 own defence, as required by article 4(2) of the Criminal Evidence (NI) Order
 1988. He entered the witness box and was sworn, but his counsel chose not to
 ask him any questions. The judge then refused to allow the prosecution to cross-
 examine the defendant and did not ask any questions of the defendant himself. He
 later convicted the defendant (there was no jury in the case) but he made it clear
 when doing so that he was not relying on any adverse inferences drawn from the
 defendant's refusal to answer questions when in the witness box. The defendant's
 appeal to the Northern Ireland Court of Appeal was rejected. He was nevertheless
 allowed a further appeal to the Lords on the basis that he had not received a fair
 trial because he had been denied the opportunity of refuting the allegations
 against him in cross-examination. Lord Lloyd, again giving the main speech for
 their Lordships,76 held that the trial judge and the Northern Ireland Court of
 Appeal had been wrong to refuse the prosecution the right to cross-examine the
 defendant but that this had not affected the outcome of the trial because there was

 so much prosecution evidence against the defendant that there was no need to rely
 upon adverse inferences drawn from his silence in the witness box.

 How are we to characterise this decision in terms of its pro- or anti-govern-
 ment stance? While the actual result was that the prosecution 'won', in essence
 the ruling given was pro-defendant. The Law Lords reaffirmed that adverse infer-
 ences cannot be drawn from a defendant's silence in the witness box unless the

 defendant has refused to answer questions put to him or her. Although that prin-
 ciple already seems clear from the wording of article 4 of the Criminal Evidence
 (NI) Order 1988, it was helpful to have the point affirmed, especially as the two
 lower courts in Northern Ireland had reached the opposite conclusion. Lord
 Lloyd did suggest that adverse inferences could have been drawn under the com-

 74 Lord Bingham was one of the three Law Lords who granted leave to appeal in McKerr (along with
 Lords Hutton and Rodger: see [2004] 1 WLR 807, 809), but he did not sit in the appeal itself.

 75 Conjoined with Rv Cooke, both reported at [1999] 1 WLR 598.
 76 Lord Hope added some observations referring to two precedents, one English and one Scottish.

 Lords Steyn, Hobhouse and Millett concurred with Lords Lloyd and Hope without making any
 speeches.
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 mon law in this case, for the evidence against the defendant was such that it called

 for an answer,"77 but his comment is an obiter dictum which does not affect the gen-
 eral pro-defence character of the judgment. In this case as well as in Clegg, then, a
 Law Lord with a reputation for conservatism had little difficulty, despite a couple
 of dubious dicta, in reaching decisions which clearly upheld the rule of law in
 Northern Ireland.78

 In Rv Z79 the question for the House, on a reference by the Court of Appeal of
 Northern Ireland under section 15 of the Criminal Appeal (NI) Act 1980 (ie after
 an acquittal), was whether the Real IRA was indeed a proscribed organisation
 within the terms of section 3(1) of the Terrorism Act 2000.80 In the Crown Court,
 to most people's surprise, Girvan J had held that it was not and he acquitted the
 defendants of membership charges, but the Northern Ireland Court of Appeal,
 after a careful analysis of the statutory language involved, came to the opposite
 view. The Law Lords unanimously agreed with the Court of Appeal but differed
 among themselves as to their reasoning. Lords Bingham and Woolf (the former
 and serving Lords ChiefJustice of England and Wales) concluded that the inten-
 tion of Parliament was clear that the Real IRA was a proscribed organisation
 within section 3(1). They relied on the principle set out by Lord Bingham himself
 in R (Quintavalle) v Secretary of State for Health:

 The court's task, within the permissible bounds of interpretation, is to give effect to
 Parliament's purpose. So the controversial provisions should be read in the context
 of the statute as a whole, and the statute as a whole should be read in the historical
 context of the situation which led to its enactment.81

 Having rehearsed in some detail the legislative precursors of the 2000 provision
 these two judges deduced that section 3(1) was clearly intended to cover the Real
 IRA, although strangely they found it unnecessary to decide which limb of sec-
 tion 3(1) was engaged - (a) organisations listed in Schedule 2 to the Act or (b)
 organisations operating under the same name as an organisation listed in that
 Schedule. As Lord Bingham put it:

 Subsections (1)(a) and (b), although expressed in different language, in my opinion
 reproduce the effect of the formula first enacted in section 19(3) of the Northern
 Ireland (Emergency Provisions) Act 1973,82 and it imposes a single composite test:

 77 Citing Lord Mustill in Murray (John) v DPP (1994) 99 Cr App R 396, 399.
 78 In 1995 Lord Lloyd was tasked by the Government with reviewing the law on the prevention of

 terrorism throughout the UK. His first recommendation was that even after lasting peace is estab-
 lished in Northern Ireland there will continue to be a need for permanent anti-terrorist legisla-
 tion. See Inquiry into Legislation Against Terrorism (Cm 3420, 1996).

 79 [2005] 2 WLR 1286.
 80 Section 3(1) reads: 'For the purposes of this Act an organisation is proscribed if (a) it is listed in

 Schedule 2, or (b) it operates under the same name as an organisation listed in that Schedule'.
 81 [2003] 2 AC 687, 695 at [8].
 82 Section 19(3) read: 'The organisations specified in Schedule 2 to this Act are proscribed organisa-

 tions for the purposes of this section; and any organisation which passes under a name mentioned
 in that Schedule shall be treated as proscribed, whatever relationship (if any) it has to any other
 organisation of the same name'.
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 is this the body listed in the Schedule or a part or emanation of it or does it in any
 event operate under the name of an organisation listed in the Schedule?83

 Lords Brown, Carswell and Rodger, on the other hand, while not disagreeing with
 that the relevant interpretative principle set out in Quintavalle, felt compelled to
 stress that to them the appeal should be dismissed because the Real IRA clearly fell
 within the first of the two limbs of section 3(1). They believed that paragraphs (a)
 and (b) of section 3(1) were mutually exclusive.84 With great respect, this seems a
 preferable approach to that adopted by Lords Bingham and Woolf One might even
 query whether the approach of those two judges is consistent with the requirement
 of certainty in the law, a fundamental principle implicit in article 7 of the European
 Convention on Human Rights, which prohibits punishment without law

 Although Rv Zis clearly another pro-prosecution decision, it is hard to disap-
 prove of it. It is not one of those cases where a defendant deserved to beat the
 system on a 'technicality'. What their Lordships did was to put themselves in the
 place of a parliamentarian at the time of the enactment of the Terrorism Act 2000:
 if asked then whether his or her intention was to proscribe the Real IRA, the
 response would have been ear-splittingly affirmative. Construing section 3(1) to
 embrace the Real IRA did not mean contorting the words used or reading new
 words in: it meant adopting a position which was historically and linguistically
 logical. Moreover, it cannot have escaped their Lordships' thinking that, had they
 decided that somehow the Real IRA were not covered by the legislation, Parlia-
 ment would almost certainly have enacted retrospective legislation to'correct' the
 error - as it did when it passed the Northern Ireland Act 1972 on the very next day
 after the decision by the Northern Ireland Divisional Court in R (Hume et al) v
 LondonderryJustices.85

 The rights of persons arrested or imprisoned

 O'Hara v Chief Constable of the Royal Ulster Constabulary86 is a case very similar to
 McKee v Chief Constable of Northern Ireland, which was heavily criticised in Living-
 stone's 1994 article. The difference is that Gerry O'Hara was arrested under section
 12(1)(b) of the Prevention of Terrorism (Temporary Provisions) Act 1984 (the
 PTA), not, as was Gerry McKee, under section 11(1) of the Northern Ireland
 (Emergency Provisions) Act 1978 (the EPA). The former required 'reasonable
 grounds for suspecting' the arrested person to be concerned in the commission,
 preparation or instigation of acts of terrorism, while the latter simply required the
 person to be 'suspected' of such acts. In McKee the House of Lords upheld the
 legality of the arrest because the constable had an honest, even if not a reasonable,

 83 At [22]. One might question whether the test posited by Lord Bingham is indeed a'single com-
 posite test'. It is also worth noting that the second limb of his test does not exactly reproduce the
 wording of s 3(1)(b): 'operate under the name of' is subtly different from (and wider than) 'operat-
 ing under the same name as'.

 84 See, in particular, Lord Carswell at [54] and Lord Brown at [68].
 85 [1972] NI 91. See B. Hadfield,'A Constitutional Vignette: From SR & O 1970/214 to SI 1989/509'

 (1990) 41 NILQ 71 and P. O'Higgins,'The Northern Ireland Act 1972' (1972) 35 MLR 295.
 86 [1997] AC 286.
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 suspicion that the person being arrested was a terrorist. Livingstone said that 'the
 decision displays a deference to government decision making that compares with

 the infamous decision of the majority in Liversidge v Andersorin'.87 It seems not quite
 fair, however, to equate the discretion of a police officer with that of a government
 Minister. What is objectionable about detention on the say-so of a government
 Minister is that he or she may act out of political motives; police officers, on the
 other hand, have for centuries been viewed in law as independent individuals
 with no political axe to grind; if they do display political bias there are remedies
 through the complaints system, judicial review and the torts of false imprison-
 ment and malicious prosecution. The police's job is to fight crime and to apply
 the laws as laid down by Parliament. The more generous assessment of McKee
 published by Walker is therefore to be preferred.88 Nor does the subsequent judg-
 ment of the European Court of Human Rights in Fox et al v UK89 detract from
 such an assessment, since at the time of McKee's arrest, in 1981, a notice of deroga-
 tion was in place, admitting that the arrest provisions in the EPA were not consis-
 tent with article 5 of the European Convention. The derogation was withdrawn
 in 1984,90 before the arrest of Fox and his colleagues, and the arrest power con-
 ferred by section 11 was repealed by section 6 of the EPA 1987. When the deroga-
 tion from the European Convention was reimposed, in December 1988,91 it was in
 order to validate the seven-day detention power conferred by the PTA 1984, not
 the permitted grounds for arrest.

 In O'Hara the House of Lords was careful to distinguish the McKee case, saying
 that the arrest power in section 12 of the PTA was quite different from that in
 section 11 of the EPA.92 The main judgments were given by Lord Steyn and Lord
 Hope.93 The former focused on the House's previous decision in Holgate-Mohamed
 v Duke,94 a case not cited by, nor it would seem to, the judges in McKee, and not
 referred to by Livingstone. Lord Steyn convincingly argued that the requirement
 under section 12 that there should be personal reasonable suspicion in the mind of
 the arresting officer is a stricter requirement than that laid down by article 5 of the
 European Convention, which merely demands that there be reasonable suspicion
 in some person's mind, not necessarily that of the arresting person. The House had
 no difficulty in rejecting Mr O'Hara's argument that the reasonable grounds for

 87 [1942] AC 206.
 88 'Emergency arrest powers' (1985) 36 NILQ 145.
 89 (1990) 13 EHRR 157.
 90 Walker thinks the withdrawal might have occurred because the Government was impressed by

 the general indulgence displayed by the European Commission of Human Rights towards coun-
 ter-terrorism measures in McVeigh, O'Neill and Evans v UK (1983) 5 EHRR 71. See Walker, n 88
 above, 155 n 53.

 91 This followed the European Court's decision in Brogan v UK (1989) 11 EHRR 117, which held (by
 12 votes to 7) that even detention for 4 days and 11 hours was too long to comply with art 5(3) of
 the Convention. See comments byWW Finnie at (1989) 52 MLR 703 and S. Livingstone at (1989) 40
 NILQ 288. A further challenge to the 1988 derogation was rejected by the European Court (by 22
 votes to 4) in Brannigan and McBride v UK (1994) 17 EHRR 539. The derogation remained in place
 until the coming into force of the Terrorism Act 2000 in February 2001.

 92 Lord Hope mistakenly says at [1997] AC 286, 299A that s 11 of the 1978 Act was repealed and
 replaced by s 12 of the 1984 Act. In fact s 11 was replaced by s 6 of the EPA 1987.

 93 Lords Goff, Mustill and Hoffmann concurred, without delivering speeches.
 94 [1984] AC 437.
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 the police officer's suspicion had to exist in fact and not just in his or her mind, but
 it likewise gave short shrift to the Chief Constable's argument that an order to
 arrest the appellant given to a police officer by his superior officer was by itself
 sufficient to afford the former a reasonable suspicion.95 The O'Hara decision,
 therefore, is one which clarifies the common law position, pragmatically steering
 a path between two dangers while at the same time measuring the common law
 against the European Convention at a time when there was no immediate pro-
 spect of Convention rights being enshrined in domestic UK law. As one com-
 mentator put it, the decision 'is a valiant attempt to reconcile the demands of
 operational context with traditional constitutional principle'.96 When Mr
 O'Hara's complaint reached the European Court he won only on the point that
 he had been detained for more than four days without being brought before a
 judicial officer.97 In relation to the criteria for lawful arrest the European Court
 said that '[w]hether the requisite standard is satisfied and whether the guarantee
 against the arbitrary arrest laid down by article 5(1)(c) is thereby satisfied depends
 on the particular circumstances of each case'.98 The Court considered the nature of
 the arrest in O'Hara v UK to be closer to that in Murray (Margaret) v UK99 than to

 that in Fox et al v UK.100
 Yet another arrest power was at issue in R v Chief Constable of the Royal Ulster

 Constabulary ex parte Begley and McWilliams,'0' where the applicants had been
 arrested under section 14(1) of the PTA 1989.102 Did they have a right to have their
 solicitor present when being interviewed by the police? Persons arrested under
 the section in England and Wales had such a right,'03 as did all persons arrested
 under the 'ordinary' law in Northern Ireland,'04 but the six judges who heard
 the Begley and McWilliams cases in Northern Ireland,'05 and the five Law

 95 This had already been concluded by Carswell J, as he then was, in Hanna v Chief Constable of the
 Royal Ulster Constabulary [1986] NI 103 at 108 and in Brady v Chief Constable of the Royal Ulster Con-
 stabulary (15 February 1991, unreported), both cited by Lord Hope at [1997] AC 286, 299D-G. As in
 Rv Bingham, Lord Hope drew upon Scottish precedents to bolster his position, namely Dryburgh v
 Galt 1981JC 69 and Copeland v McPherson 1970 SLT 87.

 96 A. Hunt,'Terrorism and Reasonable Suspicion by "Proxy"' (1997) 113 LQR 548-550. Hunt goes
 on, however, to issue a warning that the substantive result in O'Hara will make it extremely diffi-
 cult to persuade a future court that the arrest of a terrorist suspect is unlawful on grounds of
 unreasonableness (at p 551). But this is surely to pre-judge judicial attitudes to an officer's assertion
 that he or she reasonably understood a superior officer's reasons for ordering the arrest as consti-
 tuting reasonable suspicion.

 97 (2002) 34 EHRR 812.
 98 ibid at [41].
 99 (1995) 19 EHRR 193. Mrs Murray had been arrested by a British soldier under s 14 of the EPA

 1978. The European Court found that 'no cogent elements have been produced by the first appli-
 cant in the proceedings before the Convention institutions which could lead the Court to depart
 from the findings of fact made by the Northern Ireland courts' at[66].

 100 (2002) 34 EHRR 812 at [42].
 101 [1997] 1 WLR 1475. The two appeals were conjoined.
 102 The successor to s 12(1) of the PTA 1984, which was at issue in O'Hara.
 103 Police and Criminal Evidence Act 1984, s 58.
 104 Police and Criminal Evidence (NI) Order 1989, art 59.
 105 In Begley the issue had come before the Divisional Court on ajudicial review of the police's refusal

 to allow access to a solicitor; MacDermott LJ and KerrJ (as he then was) dismissed the application;
 in McWilliams the issue came before the Court of Appeal (Hutton LCJ and Carswell LJ - as they
 then were - together with Nicholson LJ) on appeal against conviction by McCollumJ.
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 Lords,1'06 all held that people in the applicants' position did not have the right,
 either in statute law or at common law. Again the question was reduced to
 whether it was appropriate for judges to make a law which, it seemed, Parliament
 itself had deliberately decided not to make. Once more, as in Clegg and McKerr,
 their Lordships declined to be so bold. They were not convinced that they needed
 to be, even though the introduction of the Criminal Evidence (NI) Order 1988
 meant that an accused person's silence in the face of police questioning could now
 lead to adverse inferences being drawn about his or her guilt.'07 In the words of
 Lord Browne-Wilkinson:

 It is true that the House has a power to develop the law. But it is a limited power. And
 it can be exercised only in the gaps left by Parliament. It is impermissible for the
 House to develop the law in a direction which is contrary to the expressed will of
 Parliament. And that is in truth what the House is being asked to do.. .The differential
 treatment of persons suspected of having committed offences under the terrorism
 provisions in Northern Ireland is plainly part of a deliberate legislative policy.108

 His Lordship also pointed out that the European Court of Human Rights had
 not yet held that article 6 of the European Convention required people being
 interviewed by the police to be allowed to have a legal adviser present if they so
 wished. Indeed in a case from Northern Ireland the European Court had specifi-
 cally declined to make a ruling on that point.109

 It is possible to portray the decision in Begley and McWilliams, like that in O'Hara, as
 respectful of the jurisprudence of the European Court and also, like those in Clegg
 and McKerr, as consistent with the subordinate role the judiciary must play in a legal
 system where, like it or not, the doctrine of Parliamentary sovereignty holds sway.
 But this was surely a case where the House of Lords should not have been so
 restrained? Even if the European Court had not yet declared access to a solicitor to
 be a fundamental right, the Law Lords could have said that it was such a right under
 the common law. This was the attitude they adopted in other 'fair trial' cases decided
 in the years immediately preceding the commencement of the Human Rights Act,
 one of which, indeed, was Rv Bingham, discussed above.110

 106 Lords Browne-Wilkinson, Lloyd, Steyn, Hoffmann and Hope. The last four all agreed with the
 judgment of Lord Browne-Wilkinson.

 107 It was because of this factor that doubt was cast on the decision byJ. Jackson and S. Doran, [1997]
 All ER Rev 218-9.

 108 [1997] 1 WLR 1475, 1480H and 1481C. Lord Browne-Wilkinson also cited from a review of the
 EPA 1991 conducted for the government by John Rowe QC in 1995 (Cm 2706, para 130), where
 he intimated that there was no express rule against allowing solicitors to be present at interviews.

 109 Murray (John) v UK (1996) 22 EHRR 29. For comments by Lord Bingham see'Silence is Golden -
 Or is it?' in The Business ofJudging: Selected Essays and Speeches (Oxford: OUP, 2000) 292-294. This is
 the case decided by the House of Lords as Murray v DPPfor Northern Ireland (1993) 97 Cr App R 151.
 Neither Begley nor McWilliams made an application to Strasbourg following their loss in the
 Lords. In a later case from Northern Ireland, Brennan v UK (2002) 34 EHRR 507, the European
 Court said that the presence of a lawyer during police interviews was relevant to the overall fair-
 ness of the trial but that it was not a right per se. This principle was subsequently affirmed by the
 Northern Ireland Court of Appeal in Rv Blaney [2004] NICA 28.

 110 Another such case was Rv Criminal Injuries Compensation Board, exparteA [1999] 2 AC 330, where the
 House held that there had been a breach of the rules of natural justice in the way in which the
 Criminal Injuries Compensation Board had assessed the applicant's claim for compensation in
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 It would not have significantly interfered with Parliamentary sovereignty for
 the Lords to have confirmed the right of access to a solicitor in Begley and McWil-
 liams, because in the Parliamentary debates on the PTA 1989 there was no express
 government denial that such a right existed at common law.111 Even if there had
 been such a denial, it is worth remembering that judges in Northern Ireland had
 had little hesitation in the past in defying Parliament's clear wishes in this field: in

 Rv Killen112 they refused to interpret section 7(1) of the EPA 1973113 as having the
 effect of removing from the prosecution the onus of proving the defendant's guilt
 on a possession charge; in Rv Deery14 they applied article 7 of the European Con-
 vention on Human Rights (as long ago as 1977) to prevent the retrospective appli-
 cation of the Firearms (Amendment) (NI) Order 1976, which increased the
 penalty for firearms offences; and in Rv Corey115 they insisted upon retaining a
 discretion to exclude confession evidence even if it could not be excluded under

 the test laid down in section 6(2) of the EPA 1973.116 Again, however, it would be
 wrong to link the Law Lords' restraint in Begley and McWilliams to a pro-govern-
 ment position vis-a-vis the Northern Ireland conflict. Rather, it is just one further

 relation to sexual assaults, because in doing so it had failed to consider a police doctor's report.
 Likewise, in Prince]efri Bolkiah v KPMG [1999] 2 AC 222 the House ruled that the former chairman
 of the Government of Brunei's Investment Agency was entitled to an injunction to prevent a firm
 of accountants from acting for the Agency during an investigation of its operations by a govern-
 ment appointed task force, because the firm had previously acted for the chairman in litigation
 relating to his own financial affairs. The Law Lords plainly wanted to protect the plaintiff's com-
 mon law right to respect for his correspondence and private life, even though art 8 of the Eur-
 opean Convention had not yet been'brought home'.

 111 During one of the debates in the Lords, a Labour peer, Lord Macaulay of Bragar, in his maiden
 speech, said that immediate access to legal advice should be provided to those detained under the
 Act (HL Debs, 13 February 1989, vol 504, col 27). For the Government, Earl Ferrers congratulated
 Lord Macaulay on his maiden speech but did not deal with the substance of his point.

 112 [1974] NI 220. This case was not mentioned by Livingstone when he stated that the burden of
 proof 'is effectively shifted to the defendant:' (1994) 57 MLR 333, n 4.

 113 Section 7(1) read:'Where a person is charged with possessing a proscribed article in such circum-
 stances as to constitute an offence to which this section applies and it is proved that at the time of
 the alleged offence (a) he and that article were both present in any premises or (b) the article was in
 premises of which he was the occupier or which he habitually used otherwise than as a member of
 the public, the court may accept the fact proved as sufficient evidence of his possessing (and, if
 relevant, knowingly possessing) that article at that time unless it is further proved that he did not
 at that time know of its presence in the premises in question, or if he did know, that he had no
 control over it'.

 114 [1977] NI 164 (Court of Criminal Appeal).
 115 [1979] NI 49 (Court of Appeal).
 116 Section 6 read: 'If, in any [criminal proceedings for a scheduled offence] where the prosecution

 proposes to give in evidence a statement made by the accused, prima facie evidence is adduced that
 the accused was subjected to torture or to inhuman or degrading treatment in order to induce him
 to make the statement, the court shall, unless the prosecution satisfies them that the statement was
 not so obtained, exclude the statement or, if it has been received in evidence, shall either continue

 the trial disregarding the statement or direct that the trial shall be restarted before a differently
 constituted court (before whom the statement in question shall be inadmissible)'. In Re Gillen's
 Application [1988] 1 NIJB 47 the Divisional Court of Northern Ireland held that detention under
 the anti-terrorist legislation became unlawful, and had to cease, if the prosecution could not prove
 that injuries sustained by the detainee had not been sustained while in police custody. Unfortu-
 nately this decision was subsequently overruled by the Northern Ireland Court of Appeal in Cullen
 v Chief Constable of the RUC [1999] NI 237, applying the House of Lords' ruling in R v Deputy
 Governor ofParkhurst Prison, ex parte Hague [1992] 1 AC 58.
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 illustration of a more ingrained attitude on the part of the Law Lords towards law
 making in general, an attitude less prevalent in the last few years than in the 1970s

 and 1980s but nevertheless still discernible.117
 Even if it is wrong to suggest that the House of Lords in Begley and McWilliams

 had no need to be cowed by Parliament's supposed intention in this area, what is
 indisputable is that the removal of the prohibition on access to solicitors during
 interviews in Northern Ireland was eventually achieved by no more than an
 announcement from the RUC's Chief Constable in September 2000. No amend-
 ment was made to any legislation or to any code of practice. In fact even before
 this date the courts in Northern Ireland had agreed that the Chief Constable
 could concede the presence of solicitors at interviews in special cases for valid rea-
 sons (which were judicially reviewable)."18 All of this supports the argument that
 the Law Lords could, and should, have been more activist in the Begley case: their
 timidity was unjustified. It was not a case, like Clegg, where an issue of substantive
 criminal law was at stake and where explicit proposals for reform emanating from
 distinguished committees had been deliberately ignored by the Government. It
 was one where their Lordships could have affirmed a fundamental principle of
 British justice.

 The pot was stirred again in Cullen v Chief Constable of the RUC,119 where what
 was at issue was not the specific right to have access to a solicitor during police
 interviews but the more general right to have access to a solicitor at other times
 during a period in custody. The appellant, like Begley and McWilliams, had been
 arrested under section 14(1) of the PTA 1989.While in custody for five days he was
 permitted a consultation with his solicitor on three occasions but on four other
 occasions prohibitions on access to a solicitor were issued by the police even
 before the appellant had requested them and he was not told of the reasons for
 the prohibitions. This constituted a breach of section 15(8) and (9) of the EPA
 1987 and the appellant later issued civil proceedings claiming compensation for
 the breach.120 His claim was rejected at first instance, by the Court of Appeal,121
 and then by the House of Lords - but with two strong dissenting voices, those of
 Lords Bingham and Steyn.

 The joint judgment122 of the dissenters painstakingly dismantles the reasoning
 of the Court of Appeal and even cites important material which counsel for the
 appellant had not brought before the House.123 Above all it is embued with a rea-

 117 In Kirby J's terms it would be part of the 'counter-reformation' tendency he identifies: see n 26
 above, ch 3.

 118 See Re Floyd's Application [1997] NI 414 (Divisional Court).
 119 [2003] 1 WLR 1763. The appellant's case was part-funded by the Northern Ireland Human Rights

 Commission.

 120 He had pleaded guilty to the offence of withholding information relating to the hijacking of a car
 and was sentenced to 160 hours' community service. His civil proceedings were extremely pro-
 tracted, the period spent in custody occurring nearly 14 years before the House of Lords' decision.

 121 [1999] NI 237 (Carswell LCJ, Nicholson and Campbell LJJ), affirming McDermott LJ.
 122 This unusual way of presenting opinions was doubtless adopted in order to lend as much weight

 as possible to the views expressed.
 123 Namely, extracts from the report of the Royal Commission on Criminal Procedure (Cmnd 8092,

 1981), which seemed to argue in favour of allowing civil actions for breaches of the right of access
 to a solicitor.
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 lisation that getting access to a solicitor has for many years been viewed in several
 jurisdictions as a fundamental right and that, as Frankfurter J famously said, 'The
 history of liberty has largely been the history of observance of procedural safe-
 guards.'124 However the judgment goes on to say, somewhat paradoxically, that
 only 'serious' breaches of the right under section 15 should justify a damages
 action: failure to give reasons for denying access to a solicitor would, apparently,
 be serious, but denying access even before it was asked for would not.

 Unfortunately, it was the position adopted by the other three judges which
 prevailed. Their collective view was a conservative one, the epitome of judicial
 restraint. Lord Hutton, a former Lord Chief Justice of Northern Ireland, empha-
 sised that the speedy hearing of an application for judicial review was a much
 more effective remedy for a claimant in these circumstances than the bringing of
 an action for nominal damages months or years after the period of detention had
 ended. He gently reminded Lord Bingham that in another case the latter had
 ruled against awarding compensation when prosecutors had failed to bring the
 plaintiff before the Crown Court before the expiry of a statutory time limit.125
 Lord Hutton also thought that there should be no remedy for any breach of a
 statutory duty unless the claimant had suffered some loss or injury, albeit broadly
 defined. Lord Millett noted that, even if this case had arisen after the Human
 Rights Act 1998 had come into force, the practice of the enforcement organs in
 Strasbourg (which the Act requires UK judges to take into account126) is incon-
 sistent with awarding either modest or nominal damages in a case where neither
 pecuniary nor non-pecuniary damage is established.127 He added that:

 It would seriously undermine public confidence in the administration of criminal
 justice if an offender who pleaded guilty to a criminal offence and received an
 appropriate sentence, after already having the costs of his defence funded by the
 state, were in addition to receive a monetary award because of an error of the part
 of the police which had no adverse consequences to him.128

 Lord Rodger, in supporting Lords Hutton and Millett, reminded us that in Scot-
 land those detained for questioning by the police have no right to consult a soli-
 citor at all (although by and large their detention can endure for just six hours)
 and that the admissibility of incriminating statements made by defendants while
 so detained has not yet been found to be contrary to the European Convention.

 The difference of approach within the House of Lords is fascinating. To the
 majority what mattered was the effectiveness of the law in providing a remedy,
 the principles underlying the existing law, its compatibility with the European
 Convention, the public's confidence in the administration of criminal justice and
 the absence of a written constitution in the United Kingdom. What mattered to

 124 McNabb v US (1943) 318 US 332, 347, cited by Lords Bingham and Steyn at [2003] 1 WLR 1763,
 1772E

 125 Olutu v Home Office [1997] 1 WLR 328. This case was not mentioned by Lords Bingham and Steyn
 in their judgment.

 126 See s 2(1) of the Human Rights Act 1998.
 127 He cited the Law Commission's report, Damages under the Human Rights Act 1998 (Law Comm No

 266).
 128 [2003] 1WLR 1763, 1790C.
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 the minority was the practicality of obtaining an available remedy, the legislative
 context of the statutory provision, the words used by the Royal Commission on
 Criminal Procedure in 1981 and comparative material drawn from the United
 States, Canada and Ireland. Put like that, it is not easy to know which approach
 is preferable: each was convincingly sustained through the use of traditional forms
 of legal reasoning. Some, such as Murphy and Rawlings,'29 might argue that the
 Cullen case is a classic example of a dilemma on which judges should take a final
 view only after they have been exposed to argumentation which ranges much
 more widely than over mere assertions of what is effective or practical, historical
 statements as to existing legal precedents, vague policy arguments, inconclusive
 comparative citations and speculative consequentialism. Perhaps, through making
 use of the intervener or amicus curiae procedures, their Lordships could have been
 helped in coming to their decision by hearing from economists, criminologists
 and even psychologists?

 On balance, the stance of the minority seems more justifiable. While the speci-
 fic legislative context may not have dictated the result they favoured - some of the
 weight placed on particular phraseologies seems a little excessive30 - the larger
 context of civil liberties and human rights surely did so. After all, any detainee
 who is in any way assaulted by a police officer, however trivially, can claim
 damages, as can any detainee who is overheld by the police for even a very short
 period of time.'31 These remedies give the lie to Lord Millett's concern about
 undeserving plaintiffs. The European Convention no more guarantees compen-
 sation in these situations than it does in any other where there has been a breach of
 a fair trial right, so the European Court's jurisprudence on the matter is not neces-

 129 See W T. Murphy and R. W Rawlings,'After the Ancien Regime: The Writing of Judgments in
 the House of Lords, 1979-80' (1981) 44 MLR 617 and (1982) 45 MLR 34. See too A. Watson,'House
 of Lords' Judgment, and Other tales of the Absurd' (1985) 33 American Jlournal of Comparative Law
 672, where (at 686), with reference to the House's decision in President oflndia v La Pintada Companiia

 Navigaci6n SA [1985] AC 104, he observed that the Lords 'felt they were bound to come to the
 unjust decision because of a particular process of legal reasoning. First, they held that the law
 was previously settled. Secondly, they accepted that there is a hierarchy of law makers: legislators
 rank above judges. Then they reasoned from that that if legislators had not made a change in the
 law when they had the chance, then the judges ought not to make the change, since that would be
 to usurp the role of the legislators. And they deduced from the simple failure of the legislators to
 act a deliberate intention not to act'. Watson wondered 'how people can be paid and highly
 regarded for reasoning in this fashion'.

 130 In other cases the legislative context has usually counted against awarding damages: see, eg,
 O'Rourke v Camden London Borough Council [1998] AC 188, where a homeless ex-prisoner unsuccess-
 fully sought damages from a housing authority for breaking its duty to provide accommodation
 under s 63(1) of the Housing Act 1985, according to which, if the authority 'have reason to believe
 that an applicant may be homeless and have a priority need, they shall secure that accommodation
 is made available for his occupation pending a decision as a result of their inquiries.. .'. In Marcic v
 Thames Water Utilities Ltd [2004] 2 AC 42, where a man whose house had been repeatedly flooded
 sought compensation from the local water company, the House declined to award it because the
 undertaking of sewerage work was already subject to an elaborate scheme of regulation under the
 Water Industry Act 1991.

 131 In 1998 the Northern Ireland Court of Appeal confirmed that, generally speaking, ?600 should be
 paid in compensation for the first hour ofoverholding and a sum between ?4,000 and ?5,000 for a
 24 hour period: Dodds v Chief Constable of the RUC [1998] NI 393.
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 sarily an appropriate model to follow.132 Likewise, the concern of Lords Bingham
 and Steyn over the need to restrict damages to 'serious' breaches seems, with
 respect, misplaced: the concept of nominal damages could come into play for tri-
 vial breaches.What is also slightly disappointing about the minority's judgment is
 that it does not suggest which other failures to fulfil duties owed to detainees
 should give rise to compensation claims: would a breach of what was then section
 14 of the EPA (the right to have someone informed of a person's detention)'133 also
 trigger compensation, again even though no actual loss or damage was suffered?
 And what about the right to consult a solicitor privately (ie not in the sight or
 hearing of a police officer)134 - would a breach of that ever found a claim in
 damages? It is curious, too, that Lord Steyn was prepared to award compensation
 in this case, where a detainee had been denied access to a solicitor while in cus-
 tody, and yet in Begley and McWilliams, some six years earlier, he would not hold
 that a detainee had any right at all to have access to a solicitor while being inter-
 viewed by the police. In short, while the Cullen case is one where the majority
 ruling is regrettable, the minority judgment also leaves something to be desired.
 It seems possible that the peculiar circumstances of Northern Ireland, and the fact
 that the case concerned an alleged terrorist, may have clouded the thinking of all
 of their Lordships.

 In Re McClean,13s the fourth and last of the cases dealing with the rights of
 detainees - this time a convicted prisoner - the Lords held that his rights were
 not breached by the scheme set up for the early release of prisoners under the
 Northern Ireland (Sentences) Act 1998. The persons tasked with deciding whether
 a prisoner qualifies for release, the Sentence Review Commissioners, had on 2
 May 2000 declared McClean to be eligible for release on 28 July 2000, even
 though he had been convictedjust six months earlier of two cold-blooded sectar-
 ian murders committed in 1998. While he was on pre-release home leave in early
 July 2000 McClean got involved in a violent dispute over the positioning of para-
 military flags in Banbridge, County Down. He was subsequently found not
 guilty of having committed any crime on that day but the Secretary of State
 nevertheless maintained an application to have McClean's declaration of eligibility
 for early release revoked. In April 2002 the Commissioners granted this applica-
 tion. McClean unsuccessfully challenged this decision by way of judicial
 review,'136 but on appeal two of the three Court of Appeal judges held that the

 132 Cf Saunders v UK (1996) 23 EHRR 313 and IJL, GMR and AKP v UK (2001) 33 EHRR 225 11,
 where the European Court of Human Rights found that the applicants had received an unfair trial
 because information acquired from them under threat of prosecution had been used against them,
 yet no compensation was awarded. But in the comparable Northern Irish case of Shannon v UK
 (App No 6563/03) the Court did award ?1,750 compensation.

 133 Now para 6 of Sch 8 to the Terrorism Act 2000.
 134 Formerly s 15(10)-(12) of the EPA 1987, now para 9 of Sch 8 to the Terrorism Act 2000.
 135 [2005] UKHL 46.
 136 [2003] NIQB 32 (CoghlinJ). The same judge also held that s 10(7) of the Northern Ireland (Sen-

 tences) Act 1998, as amended by SI 2000/2024, was not ultra vires the power in s 10(8) or incompa-
 tible with the ECHR because the amendment simply ensured that the accelerated date of release
 was fixed in such a way as to enable any revocation application properly instituted by the Secretary
 of State under s 8 to be effectively completed prior to release: [2003] NIQB 31. SI 2000/2024 had
 been issued specifically to authorise McClean's continued detention prior to consideration of the
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 Commissioners had wrongly imposed upon McClean the burden of proving that
 he would not be a danger to the public if he were released. They quashed the
 decision and sent the matter back to the Commissioners for reconsideration. In

 the Lords all five judges disagreed with the majority of the Court of Appeal, hold-
 ing that it was perfectly reasonable to require McClean to demonstrate that he
 would not be a danger to the public. There was no breach of articles 5(4) or 6 of
 the European Convention because, in the words of Lord Scott (with whom Lord
 Brown agreed137'):

 the respondent's human rights do not entitle him to any early release scheme. . . His
 continued incarceration does not infringe his human rights. The 1998 Act and its
 Rules constitute a statutory scheme of which the respondent was, and still is, a
 potential beneficiary. He certainly has the right to have the scheme properly and
 fairly applied to him in accordance with its terms. But he does not have the right,
 under the Convention or otherwise, to complain that the scheme is not sufficiently
 favourable or that part of the scheme..,. infringes his human rights and should be
 struck down.138

 The Law Lords preferred not to characterise the main issue as a burden of proof
 issue: instead they chose to describe the Sentence Review Commissioners' func-
 tion as being to assess risk. Lords Bingham and Carswell quoted from their opi-
 nions in R (Roberts) v Parole Board,'139 decided the same day, to bolster their view
 that it is not apt to apply a burden of proof to ajudgment of risk, and lord Bing-
 ham observed: 'There are dangers in an unduly legalistic approach to what may
 well be a very difficult predictive judgment'.14? The Lords also unanimously
 rejected the argument that overall the procedures used by the Sentence Review
 Commissioners were unfair in European Convention terms. They did not cavil at
 the use of 'damaging information' hearings, where the prisoner cannot be present
 or personally represented, because in this case the gist of what was alleged at that
 hearing had been relayed to the prisoner and the Commissioners had expressly
 stated that they had come to their decision without relying on the secret dama-
 ging information. This does not rule out a successful challenge to this form of
 procedure in a subsequent case, although it seems that the European Court of
 Human Rights has no objection in principle to its use.141

 Throughout the Lords' speeches in Re McClean there seems to be an apprecia-
 tion that the early release scheme was an essential part of the Belfast Agreement,
 but that it conferred rights and privileges over and above those protected by the

 Secretary of State's application for revocation of his declaration of eligibility for release; otherwise
 he would have had to be released on 28 July 2000.

 137 [2005] UKHL 46 at [87].
 138 ibid at [51].
 139 [2005] 2 AC 738.
 140 [2005] UKHL 46 at [26].
 141 Chahal v UK (1996) 23 EHRR 413, where, at [131], [144] and [154], the European Court appears to

 have approved of the Canadian system for appointing security-cleared counsel, instructed by the
 court, who 'generally assists the court to test the strength of the State's case' at [144]. It was this
 model that the UK government used when providing for 'special advocates' at hearings of the
 Special Immigration Appeals Commission and, later, of the Northern Ireland Sentence Review
 Commissioners.
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 European Convention. The applicant for release appears to have been perceived as
 a particularly undeserving individual and no doubt their Lordships had in mind
 the public's interest in a peaceful society when deciding that he should be retained
 in prison for a further period.142 The decision underscores the fact that the Belfast
 Agreement is not intended in every situation to elevate the rights of individuals
 over and above the interests of society as a whole.'43 The European Convention is
 based on the same principle, although this is not always widely recognised either
 by politicians or human rights activists.

 Miscellaneous rights

 Kelly and Loughran v Northern Ireland Housing Executive'44 is another case where, as in
 Cullen, their Lordships were sharply divided about the outcome. They had to
 decide whether two solicitors who had not been appointed to the Housing
 Executive's panel for defending public liability claims could claim discrimination
 on grounds of religious belief and/or political opinion because, in the words of
 sections 17 and 23 of the Fair Employment (NI) Act 1976, they had failed to get
 'employment' or a 'qualification'. All five Law Lords agreed that that there had
 been no failure to get a 'qualification' but three of them held that the definition
 of 'employment' in section 57(1) of the 1976 Act was wide enough to cover the
 provision of services by a professional person. Lords Griffiths and Slynn (with
 whom Lord Steyn agreed) referred to the importance of the fair employment
 legislation in Northern Ireland and held that the two solicitors were seeking
 employment 'personally to execute any work or labour'.145 The two dissenting
 judges, Lords Lloyd and Clyde, each delivered a speech stressing that the contracts
 in these two cases were made not with the individuals who would probably per-
 form the services but with the firms for which they worked and that a firm can-
 not execute work personally. They said that the liability of a potential employer for

 142 Under the 'ordinary' remission system in Northern Ireland McClean is due for release on 12
 November 2008, when he will have served two-thirds of the period he could have been expected
 to serve as a life prisoner in Northern Ireland: see Lord Bingham's judgment, at [4] and [10].

 143 In this context it is regrettable that another important decision of the Northern Ireland Court of
 Appeal did not reach the House of Lords: in Re Williamson's Application [2000] NI 281 the Court of
 Appeal found that Secretary of State Mo Mowlam had not been wrong to refuse to declare that
 the IRA ceasefire had been broken even though the organisation had murdered at least one person
 in the interim. Mo Mowlam herself suggests that she based her decision on political rather than
 legal grounds: Momentum: The Struggle for Peace, Politics and the People (London: Hodder &
 Stoughton, 2002) 291-3. See also G. Anthony,'Public Law Litigation and the Belfast Agreement'
 (2002) 8 European Public Law 401,405-7.

 144 [1999] 1 AC 428. The report deals with two conjoined appeals. The Court of Appeal in Northern
 Ireland (Carswell LCJ, MacDermott and McCollum LJJ) had held against Mrs Kelly in her claim
 against the Housing Executive, but for Mr Loughran.

 145 Part of the definition of 'employment' in s 57(1) of the 1976 Act. Lord Griffiths did not agree with
 Lord Slynn that the 1976 Act also allowed companies and unincorporated associations to sue under
 the 1976 Act:'It would be a wholly unnatural use of language to say a company or corporation had
 personally agreed to carry out work. Furthermore I see that the most formidable difficulties in the
 practical application of the Act of 1976 would be likely to arise if tribunals were called upon to
 decide on the religious belief or political opinions of companies or corporations.' [1999] 1 AC
 428, 443D.
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 unlawful discrimination should not depend on such chances as whether the per-
 son designated to do the work was a partner or an employee of the firm.146

 In so far as Kelly and Loughran was about the need to ensure that the fair employ-
 ment legislation operates as effectively as possible,147 the majority view is certainly
 to be welcomed. It is a good example of the Lords taking an opportunity, without
 doing undue damage to statutory wording and contrary to the position of the
 Northern Ireland Court of Appeal, to give a purposive interpretation to legisla-
 tion relevant to the conflict in Northern Ireland, an approach which on this occa-
 sion worked to the benefit of individual claimants. A purposive approach was also
 adopted in some of the cases already examined (notably Rv Z and Re McClean),
 but there the effect was to deny the rights claimed.

 In MacartanTurkington Breen (a firm) v Times Newspapers Ltdt48the House of Lords
 again reversed a unanimous Northern Ireland Court of Appeal. That court had
 held149 that The Times could not rely upon the defence of qualified privilege
 because the meeting it had reported on (of people campaigning for the release
 from prison of Private Lee Clegg) was not a'public meeting' within the meaning
 of the Defamation Act (NI) 1955.150 The Law Lords began hearing the appeal on
 the day after the Human Rights Act came into force and had little difficulty in
 overturning the decision. They stressed how important it was for the principles of
 freedom of speech and participatory democracy for journalists to be allowed to
 report on press conferences they attended. Lord Steyn referred to his own earlier
 judgments in Rv Secretary of State for the Home Department, ex parte Simms,15' where
 the House upheld the right of prisoners to have access to investigative journalists,
 and in Reynolds v Times Newspapers Ltd,152 where the House denied the press a new
 qualified privilege in this field under the common law. He stressed that freedom
 of expression 'is a basic norm of our constitution'.153 As regards the Court of
 Appeal's ruling that a gathering did not qualify as a public meeting if the organi-
 sers had invited to it a group of people with a particular nexus rather than throw-

 146 Lord Clyde, conscious perhaps that he might be accused of undermining the 1976 legislation, said:
 'The purpose of that Act is serious and important, seeking as it does to check the evils of discrimi-
 nation on religious or political grounds. But the language of legislation may be incapable of
 achieving a complete solution to a problem which perhaps can only be truly resolved by changes
 in personal attitudes and the development of a wider vision; and while the intention of the legis-
 lator may in its generality be clear the language should not be subjected to violence or strain in
 order to extend the application of the statute to cases which are beyond its scope' [1999] 1 AC 428,
 447B. Interestingly, after retiring as a Lord of Appeal, Lord Clyde was appointed as the part-time
 Oversight Commissioner for criminal justice reforms in Northern Ireland: see www.justiceover
 sight.com (last visited 15 February 2006).

 147 Of course the Lords made no comment on whether there had actually been any discrimination in
 the two cases: the cases were remitted to the Fair Employment Tribunal for reconsideration on
 their facts.

 148 [2001] 2 AC 277.
 149 [1998] NI 358 (Carswell LCJ, Nicholson and McCollum LJJ), affirming GirvanJ. The jury in the

 High Court case awarded ?150,000 to the plaintiff firm, but the Court of Appeal reduced this to
 ?75,000.

 150 Section 7 and para 9 of the Schedule. These are identical to provisions in the Defamation Act 1952,
 which applies in England and Wales.

 151 [2000] AC 115.
 152 [2001] 2 AC 127.
 153 [2000] 2 AC 277, 298B.
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 ing it open to the public in general, Lord Steyn said this was an interpretation
 'which will needlessly complicate a branch of the law where legal certainty is of
 prime importance'. It was 'unnecessarily narrow' - a purposive and generous
 interpretation was to be preferred.154 Lord Bingham (with whom Lords Hoff-
 mann and Millett agreed) was also rights-centred in his approach:

 The proper functioning of a modern participatory democracy requires that the
 media be free, active, professional and enquiring. For this reason the courts, here
 and elsewhere, have recognised the cardinal importance of press freedom and the
 need for any restriction on that freedom to be proportionate and no more than is

 necessary to promote the legitimate object of the restriction.lss

 Lord Cooke added that the case fell squarely within the statute's terms and did not
 need either the common law or the Human Rights Act to bolster it. He cited
 New Zealand and Canadian precedents to support his view

 There is almost a whiffofexasperation in the Law Lords'judgments in this case.
 While paying respect to the carefulness of the opinions expressed in the courts
 below, it is clear that the Lords wanted to emphasise the need for a less literal
 approach to statutory interpretation and for a greater recognition of the impor-
 tance of certain key rights. Much the same attitude is evident in Re Northern Ireland
 Human Rights Commission.156 There the Northern Ireland courts held that a statu-
 tory body with a duty to keep under review the adequacy and effectiveness in
 Northern Ireland of law and practice relating to the protection of human rights
 did not have any power to intervene in judicial proceedings.15'"7 The Law Lords,
 with one dissent, reversed this decision, holding that the duties and powers
 expressly conferred on the Human Rights Commission carried with them the
 incidental capacity to make submissions as an intervener if so permitted or invited
 by courts or tribunals. Again the Northern Ireland judges were upbraided for
 adopting too literal an approach to statutory interpretation. Lord Slynn said that
 the Commission's capacity to give assistance to the court 'is potentially valuable in
 achieving the purpose of the legislation's58 Lord Woolf said 'I find it hard to
 believe that it could have been the intention of Parliament that the Commission

 should not be in a position to proffer assistance when the court wishes to have that
 assistance'.159 Lord Hutton, more traditional in his approach, thought the out-
 come depended on whether the principle of implied powers160 should be applied
 with a degree of strictness or in a more liberal way and, after examining the pre-
 cedents, he opted for the latter approach. Lord Hobhouse, on the other hand, who
 dissented, thought that the precedents referred to by Lord Hutton applied to

 154 ibid 298C.

 155 ibid 290H-291A. Strangely, s 12 of the Human Rights Act 1998 was not referred to.
 156 [2002] NI 236; L. Blom-Cooper,'Third party intervention and judicial dissent' [2002] Public Law

 602; A. Smith, Access to intervene: The Northern Ireland Human Rights Commission and the
 Northern Ireland Act 1998' [2003] EHRLR 423.

 157 [2001] NI 271 (Carswell LCJ at first instance; McCollum LJ and Sir John MacDermott in the
 Court of Appeal, with KerrJ, as he then was, dissenting).

 158 [2002] NI 236 at [25].
 159 ibid at [33] and [34]; cf Lord Nolan at [38].
 160 As encapsulated in A-G v Great Eastern Railway Co (1880) 5 App Cas 473.
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 commercial companies or to local authorities, but not to specially constituted stat-
 utory bodies with defined powers. He stressed that the Belfast Agreement,161
 which promised that the Commission would be created, was:

 an intensely political act where, after very difficult negotiations and a referendum
 campaign, agreement was fully obtained for a document which then fell to be given
 effect to in an Act of Parliament ... It must have been a political judgment how
 proactive and interventionist a Commission would be acceptable to the people of
 Ulster as a whole... I consider that the Lord ChiefJustice and the majority of the
 Court of Appeal correctly understood the intent of the Belfast Agreement and the
 implementing legislation and their place in the constitutional framework of
 the Province.

 In this case we have a clear admission by the Law Lords (whether dissenting or
 not), in a way which was never apparent in the cases considered by Livingstone in
 1994, that when they are deciding cases from Northern Ireland they are often
 dealing with matters that are essentially political. On such occasions they must
 be tempted to adopt decisions which accord with the prevailing bipartisan poli-
 cies on Northern Ireland espoused by the two leading British political
 parties. This temptation was probably even greater in the next case, which raised
 issues going to the heart of the Belfast Agreement and which again split the
 House.

 In Robinson v Secretary of State for Northern Ireland162 Peter Robinson, a Demo-
 cratic Unionist, sought to invalidate the election of David Trimble and Mark
 Durkan as First Minister and deputy First Minister respectively in the Northern
 Ireland Executive and the decision of the then Secretary of State (DrJohn Reid)
 to hold the next elections to the Northern Ireland Assembly on 1 May 2003 as
 originally planned. Robinson argued that the election of Trimble and Durkan
 had not taken place within the required time limit specified by the Northern Ire-
 land Act 1998. Lords Bingham, Hoffmann and Millett agreed with three of the
 four judges in Belfast163 that this argument should be rejected, while Lords Hut-
 ton and Hobhouse dissented. More starkly than ever, what the courts had to con-
 front in this case was the difficulty of obtaining agreement between political
 representatives in Northern Ireland as to how that part of the United Kingdom
 should be governed. All of the judges were well aware that the preferred outcome
 from a political point of view was confirmation of the election of the Ministers
 and of the next Assembly election date, so that devolution in Northern Ireland
 could continue as planned. Any other decision would precipitate a dissolution of
 the Assembly just two years after its formation and a much earlier polling day
 (described by Dr Reid as 'the nuclear option'). Nevertheless it was their duty to

 161 Cm 3883,1998.
 162 [2002] UKHL 32; [2002] NI 390. See M. Lynch, 'Robinson v Secretary of State for Northern Ireland:

 interpreting constitutional legislation' [2003] Public Law 640, where the author supports the view
 that the case distinguishes the interpretation of 'ordinary' statutes from that of 'constitutional' sta-
 tutes.

 163 KerrJ in the High Court [2002] NI 64 and Nicholson and McCollum LJJ, Carswell LCJ dissent-
 ing, in the Court of Appeal [2002] NI 206.
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 apply the law as it stood, without fear or favour.164 The wording of the statutory
 provisions in question seemed to allow little room for manoeuvre, with section
 16(8) of the Northern Ireland Act 1998 saying: '[w]here the offices of the First
 Minister and the deputy First Minister become vacant at any time an election
 shall be held under this section to fill the vacancies within a period of six weeks
 beginning with that time', and section 32(3) adding:'[i]f the period mentioned in
 ...16(8) ends without a First Minister and a deputy First Minister having been
 elected, the Secretary of State shall propose a date for the poll for the election of
 the next Assembly'.

 Nevertheless the majority in the Lords were again able to apply a generous and
 purposive approach to the interpretation of the statutory provisions, 'bearing in
 mind the values which the constitutional provisions are intended to embody.'165
 Lord Bingham, as imaginatively as ever, reminded us that ordinary constitutional
 practice in Britain does not follow predetermined mechanistic rules:'Where con-
 stitutional arrangements retain scope for the exercise of political judgment they
 permit a flexible response to differing and unpredictable events in a way which
 the application of strict rules would preclude'.'166 He added that, if Parliament
 had intended that, on a failure to elect within six weeks as required by section
 16(8) the Secretary of State should immediately put arrangements in train to dis-
 solve the Assembly and initiate an early poll for a new Assembly, it could easily
 and simply have so stated.167 Likewise Lord Hoffmann, after contrasting the two
 approaches to interpretation put forward by the appellants and the respondents,
 said:

 In my opinion the rigidity of the first alternative is contrary to the agreement's most
 fundamental purpose, namely to create the most favourable constitutional environ-
 ment for cross-community government. This must have been foreseen as requiring
 the flexibility which could allow scope for political judgment in dealing with the
 deadlocks and crises which were found to occur.168

 Lord Millett thought that Parliament was unlikely to have intended that the
 Northern Ireland Assembly should lack the power to elect a First Minister and
 deputy First Minister outside the time limit set by section 16(8): 'that would be
 inconsistent with the purpose of the Act to secure stable government based on
 cross-community support'.169

 Lords Hutton and Hobhouse did not find it possible to interpret the statutory
 provisions in such a purposive way. To Lord Hutton, who has always been con-
 servative in his approach to judicial activism: 'Where a statute gives power to a
 statutory body to perform a certain act within a specified period the normal rule
 is that the body has no power to perform that act outside the period, and I see

 164 Counsel for the appellant,John Larkin QC, specifically argued that it was the duty of the courts to
 interpret and apply the 1998 Act and not to reach a decision driven by the supposed undesirability
 of the outcome contended for by the appellant: per Lord Bingham [2002] NI 390 at [9].

 165 ibid at [11] (per Lord Bingham).
 166 ibid at [12].
 167 ibid [14]. Some might say that this is precisely what the Northern Ireland Act did state.
 168 ibid[30].
 169 ibid [92].
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 nothing in the provisions of the Act pointing to a different conclusion'. Lord
 Hobhouse, as in Re Northern Ireland Human Rights Commission, was more overtly
 'political': he observed that the Assembly had been without a First Minister and
 deputy First Minister not just for six weeks but for 18 weeks (since David Trimble
 resigned on 1July 2001) and that the Secretary of State had, since that resignation,
 twice briefly suspended and then almost immediately restored the Assembly in
 order to buy more time for it to again elect a First and deputy First Minister.
 The implication was that the Secretary of State had already had ample time to
 ensure that elections for the vacancies took place successfully170 and that, if time
 had run out in the eyes of the law, this was attributable to inherent political diffi-
 culties in Northern Ireland and not remediable by the courts.

 So in Robinson the judges were again faced with a problem of statutory inter-
 pretation. Those who held for the Secretary of State did so because they felt able to
 see a 'purpose' behind the statutory provisions that fitted with the Secretary of
 State's goal. The dissenting judges did not think that purpose was so obvious and
 were prepared to say to the Government, by implication, that rather than expect-
 ing the courts to twist the superficially clear words of the legislation it should take
 other steps (through primary or secondary legislation) to achieve the desired pur-
 pose. This writer agrees with the majority view. While he does not wish to see
 judges becoming overtly political, he does want them to abandon a narrow or
 literal approach to statutory interpretation, and while he does not think judges
 should develop the law in too ad hoc a fashion, in a manner which unduly inter-
 feres with a regime already carefully constructed by Parliament, he is in favour of
 judges reaching conclusions which, without damaging the integrity of legisla-
 tion, allow it to be applied pragmatically and instrumentally. This is not to say that
 judges should seek to endorse the political choices of the Government of the day
 by somehow second-guessing the intentions of Parliament when enacting legis-
 lation. Nor is it to endorse a judicial approach which, as Rasmussen has argued
 with respect to the European Court ofJustice,'transgresses into functions consti-
 tutionally vested in the political arms of government'.171 But it is to say that a
 healthy relationship between the judiciary and the executive depends on the for-
 mer having the courage to say from time to time that it sees what the executive
 was trying to do and that it will judge whether the legislation can reasonably bear
 an interpretation that is consistent with that objective. At times the judiciary must
 say that the requested interpretation is a step too far and in those circumstances, if
 the executive wants the law changed, it should be required to achieve that change
 through fresh legislation. The majority in Robinson held in favour of the Govern-
 ment but somehow I feel that Livingstone would have approved of the result.
 What matters, he would have recognised, is the quality of the analysis preceding

 170 Lord Hobhouse also observed that there was nothing in the Agreement which allowed for Mem-
 bers of the Assembly to re-designate themselves as unionists or nationalists in order to enable an
 election of a First and deputy First Minister to succeed, although that in fact is precisely what
 happened to allow Mr Trimble and Mr Durkan to obtain the necessary cross-community vote.

 171 H. Rasmussen,'Between Self-Restraint and Activism: AJudicial Policy for the European Court'
 (1988) 13 European Law Review 28, 37. See too his On Law and Policy in the European Court ofJustice: A
 Comparative Study in judicial Lawmaking (Leiden: Martinus Nijhoff, 1986).
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 the conclusion and in this case it was of a much higher order than in any of the
 cases arising between 1969 and 1993.

 Perhaps the most remarkable feature of the four cases examined in this section
 is the extent to which there were disagreements over the result amongst the eight
 appeal judges involved. All four decisions were split 5 to 3. In one of the cases
 (McCartan) five Law Lords unanimously disagreed with three Court of Appeal
 judges and in a second case (Kelly and Loughran) three Law Lords prevailed over
 two other Law Lords and three Court of Appeal judges. Remarkably, Carswell
 LCJ, as he then was, favoured what turned out to be the losing side in all four
 cases. It is also worth noting that in two of the cases (Kelly and Loughran and
 McCartan), no judge from Northern Ireland sat in the Lords, even though Lord
 Hutton had been a Law Lord since early 1997.172 Unlike in Scottish appeals, there
 is still no constitutional convention that a Northern Ireland judge must sit in a
 Northern Irish appeal.

 EVALUATION

 In 1994 Livingstone concluded that the Law Lords could have done much more to
 hold the Government to account in Northern Ireland; by not rising to the chal-
 lenge they ruled themselves out of playing a role in ending the conflict there.173
 He feared that, while this approach might please those who endorse a philosophy
 ofjudicial restraint, it meant that if and when Northern Ireland were ever to get a
 Bill of Rights the Law Lords would be likely to be only 'potential assistants' and
 not 'essential guardians' in its enforcement.'74

 Just over a decade later a different assessment is called for. The Law Lords have
 begun to demonstrate that they appreciate the historical and political background
 to the conflict-related cases brought to them from Northern Ireland. Not only are
 they granting leave to appeal in more such cases,7"" they are also indulging in
 much fuller and more contextualised legal analyses when delivering their judg-
 ments. There is a freshness and sophistication in the judicial reasoning employed
 in the last ten years which were not apparent prior to then. To assess whether this
 new approach is indicative of a more general change on the part of the Lords to
 the way they deal with appeals would require much greater research, but a cursory

 172 Nor did Lord Hutton sit in McKerr (2004), but by then he had been asked by the Lord Chancellor
 to investigate the circumstances leading to the death of Dr David Kelly, the government official
 who allegedly leaked information about intelligence on Iraq to a BBC journalist. After being
 appointed to that task Lord Hutton sat in only one more case (R v G [2004] 1 AC 1034) before
 retiring as a Lord of Appeal inJanuary 2004. He has since sat as an ad hocjudge on several occasions
 and does not turn 75 (the cut off age for sitting) until 29June 2006.

 173 (1994) 57 MLR 333, 359.
 174 ibid 360.

 175 Of the 12 cases considered in this article, leave was granted by the House of Lords in 10 of them.
 Only in Robinson (2002) and Z (2005) was leave granted by the Northern Ireland Court of Appeal.
 The House has granted leave in three further relevant appeals, which are currently pending: in Re
 Tweed's Application [2005] NICA 42 (on the procedures used for deciding whether to impose con-
 ditions on marches), Re McCaughey's and Grew's Application [2005] NICA 1 (on when police reports
 on deaths must be disclosed to the coroner) and Re jordan's Application [2005] NI 144 (on the scope
 of an inquest).
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 glance at the Appeal Cases tends to support such an hypothesis. As regards cases
 emanating from Northern Ireland, where peace-making has been so much in
 the news since the Labour government came to power in 1997, the Law Lords
 must certainly be more conscious than ever of their role as the final court of appeal
 on a number of some very contentious issues. Their membership of the upper
 chamber of Parliament will also have exposed them to controversial develop-
 ments in law and policy designed to resolve the conflict in Northern Ireland and
 the fact that one of their own, Lord Saville, has been permanently employed in
 chairing a tribunal of inquiry in Northern Ireland for nearly eight years must also
 have impressed itself upon them.176

 Whatever the more general position, there can be no doubting the Law Lords'
 understanding of the significance of the Good Friday Agreement, whether in
 relation to the devolved Assembly and its Executive Committee,17 the institution
 created to oversee the promotion and protection of human rights178 or the scheme
 put in place to allow for the early release of certain prisoners.179 In this respect the
 House of Lords is at least as 'contextual' as the courts within Northern Ireland:

 with reference to how the Northern Ireland High Court and Court of Appeal
 dealt with five Agreement-related cases it has been observed that 'the case law
 would suggest that the judiciary is divided over the question of how far, if at all,
 the Agreement's values and objectives should be allowed to influence judicial
 reasoning'.180 The same commentator notes the local judges' preference for a
 'soft-edged' standard of review in this context, a standard which entails greater
 deference to government Ministers in view of the political implications of the
 decisions in question. But in thejudgments of the Law Lords examined here there
 is no real evidence of this less piercing judicial oversight. The conclusion that the
 Lords are deciding cases in accordance with the rule of law, rather than with gov-
 ernment preferences, is increasingly difficult to refute.

 One can still express disappointment at some of the Law Lords' conclusions -
 that detainees have no common law right to have access to a solicitor when being
 interviewed by the police,181 that if detainees are denied access to a solicitor at
 other times they cannot claim compensation182 and that investigations of killings
 in Northern Ireland which may not have been effectively conducted prior to
 October 2000 do not now have to be re-opened.18'"3 It is possible that in these deci-
 sions, especially the last, the Lords were unduly influenced at some unconscious
 level by their perception of the intractability of the conflict in Northern Ireland,
 or even by the undesirablity of facilitating the disclosure at this stage of what were

 176 See www.bloody-sunday-inquiry.org.uk (last visited 15 February 2006). The tribunal's final report
 is due in 2006. Since being appointed as a Law Lord in 1997 Lord Saville has sat in only 9 cases and
 has delivered only one substantial judgment.

 177 Robinson v Secretary of Statefor Northern Ireland [2002] NI 390.
 178 Re NIHRC [2002] NI 236.
 179 Re McClean [2005] UKHL 46.
 180 G. Anthony,'Public Law Litigation and the Belfast Agreement' (2002) 8 European Public Law 401,

 419. Two of the five cases went on to the House of Lords - Re NIHRC and Robinson v Secretary of
 Statefor Northern Ireland.

 181 Rv Chief Constable of the RUG ex parte Begley and McWilliams [1997] 1WLR 1475.
 182 Cullen v Chief Constable of the RUC [2003] 1WLR 1763.
 183 Re McKerr [2004] 1 WLR 807.
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 undoubtedly very shady practices on the part of some elements of the security
 forces in the fight against terrorism. But a more likely explanation is that they
 were displaying the kind ofjudicial restraint which they have displayed in count-
 less controversial cases arising in England and Wales during the same period. It
 needs to be remembered that the occasions on which the House of Lords has

 declared existing English law to be incompatible with the European Convention
 on Human Rights, to take just one area of law, are already heavily outweighed by
 the occasions on which they have held the opposite.184 The Lords have so far
 issued or approved only three declarations of incompatibility under section 4 of
 the Human Rights Act 1998, although one of these displays what is perhaps the
 boldest ever determination on the part of the United Kingdom's highest court to
 hold Parliament in check.'8"" On other occasions they have strained to find domes-
 tic law to be compatible with Convention rights if at all possible.'86 In areas
 beyond human rights law, such as tort law, the Law Lords have again been notice-
 ably reluctant to alter the settled legal position.'"8 It is perhaps only in the area of
 administrative law that some top judges have been prepared to flex their muscles
 by imposing greater constraints on the discretion of public bodies.'88 Even then,
 of course, and with some justification, those 'activist' judges might still deny that
 they are'making policies'; they could say that they are simply 'controlling power'.

 What cannot be claimed, it is submitted, is that in the last decade the Law Lords

 have been inappropriately 'pro-government' in relation to Northern Ireland.
 Maybe that is because the position of the British Government vis-c-vis the North-

 184 Examples of failed attempts to challenge English law in the light of the European Convention
 include Re S (Minors) (Care Order: Implementation of Care Plan) [2002] 2 AC 291 (courts cannot
 interfere with local authority care plans for children); Rv H [2003] 1 WLR 411 (existing law on
 determining whether an insane person committed an act is Convention compliant); R vJones
 (Anthony) [2003] 1 AC 1 (starting a trial in the defendant's absence is Convention compliant); Wain-
 wright v Home Office [2004] 2 AC 406 (in general, no compensation is payable for strip-searching
 visitors to prisons); Sheldrake v DPP [2005] 1 AC 264 (persons charged with being drunk in charge
 have to prove that there was no likelihood of their driving the vehicle); and R (R) v Durham
 Constabulary [2005] 1 WLR 1184 (the system for cautioning young offenders is Convention
 compliant).

 185 In R (Anderson) v Secretary of State for the Home Department [2003] 1 AC 837 (the Home Secretary
 cannot be involved in sentencing); Bellinger v Bellinger [2003] 2 AC 467 (post-operative transsexuals
 should be allowed to marry); and Av Secretary of Statefor the Home Department [2005] 2 AC 68 (see n
 73 above).

 186 Notably in RvA [2002] 1 AC 45.
 187 Examples include Stovin v Wise [1996] AC 923 (no liability of highway authority for negligence);

 Hunter v Canary Wharf Ltd [1997] AC 655 (no-one but people with a proprietary interest in land
 can sue for nuisance); Frost v Chief Constable of South Yorkshire Police [1999] 2 AC 455 (in general, no
 liability for psychiatric injury); Gregory v Portsmouth City Council [2000] 1 AC 419 (no change to the
 law on malicious prosecution); Reynolds v Times Newspapers Ltd [2001] 2 AC 127 (no new defence to
 defamation for newspapers); and Transco v Stockport Metropolitan Borough Council [2004] 2 AC 1 (no
 change to the rule in Rylands v Fletcher). A notable exception is Arthur] S Hall & Co v Simons [2002]
 1 AC 615, where the House overruled Rondel v Worsley [1969] 1 AC 191 on the liability in negligence
 of legal professionals.

 188 G. Anthony and J. Morison, 'The Role of Judges in the Formation of Public Law: Activism or
 Autolimitation' (1998) European Review of Public Law 977. The authors highlight the activism of
 Lord Woolf, Sedley LJ and Laws LJ but observe that this has been against a backdrop of a much
 more commonjudicial self-restraint, as advocated, they say, by Lord Irvine of Lairg, the then Lord
 Chancellor.
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 ern Ireland conflict has itself shifted significantly since the 1970s and the 1980s. It
 has moved from a security-centred approach to a more conflict resolution-centred
 approach. The latter is one which many different interest groups support, so it is
 hard to label a judicial decision in line with it as particularly pro-government. It
 would seem that Britain's top judges want a lasting solution to the conflict in
 Northern Ireland just as much as everyone else. In working towards that goal they
 have recognised that there are still violently-minded people in Northern Ireland
 whose actions need to be curtailed by the law.189 They have also sought to ensure
 that in supporting the development of a rights culture in Northern Ireland they
 do not (in their eyes) go too far and commit the rest of the United Kingdom to
 recognising similar claims that may be unsustainable. While not keen to develop
 the common law in a way which goes beyond the requirements of the European
 Convention on Human Rights, they have been careful to take that Convention
 fully into account so as to ensure that their decisions are not inconsistent with its
 requirements.190 They have urged the Northern Ireland Court of Appeal to adopt
 a more modern approach to statutory interpretationl91 but not, on the other hand,
 to interfere with settled judge-made law.192 Above all they have supported solu-
 tions which are non-inflammatory from a political point of view, even if this
 means stretching the interpretation of legislation to breaking-point.193 If and
 when Westminster enacts a Bill of Rights for Northern Ireland (as the Belfast
 Agreement foresees as a possibility194), people living there should have little to fear
 from the nation's highest court if current attitudes within the Law Lords continue
 to flourish. To some extent at least, the pessimism of Stephen Livingstone on that
 score can be said to be no longer justified.

 189 As in Rv Z [2005] 2 WLR 1286; Re McClean [2005] UKHL 46.
 190 O'Hara v Chief Constable of the RUC [1997] AC 286; Rv Chief Constable of the RUG exparte Begley and

 McWilliams [1997] 1WLR 1475; Cullen v Chief Constable of the RUC [2003] 1WLR 1763; Re McKerr
 [2004] 1 WLR 807; Re McClean [2005] UKHL 46.

 191 Rv Bingham [1999] 1 WLR 598; Kelly and Loughran v NIHE [1999] 1 AC 428; Macartan Turkington
 Breen v Times [2001] AC 277; Re NIHRC [2002] NI 236.

 192 Rv Clegg [1995] 1 AC 482 and Re McKerr [2004] 1 WLR 807.
 193 Robinson v Secretary of Statefor Northern Ireland [2002] NI 390.
 194 The Agreement (and s 69(7) of the Northern Ireland Act 1998) tasks the Northern Ireland Human

 Rights Commission with advising the British Government 'b"on the scope for defining, in West-
 minster legislation, rights supplementary to those in the European Convention on Human
 Rights, to reflect the particular circumstances of Northern Ireland, drawing as appropriate on
 international instruments and experience". The Commission issued draft Bills for comments in
 September 2001 and April 2004. Issues 3 and 4 of the Northern Ireland Legal Quarterly for 2001
 were devoted to the Bill of Rights. See also C. Harvey,'The Politics of Rights and Deliberative
 Democracy: The process of drafting a Northern Irish Bill of Rights' [2001] EHRLR 48; A. Smith,
 'The Drafting Process of a Bill of Rights for Northern Ireland' [2004] Public Law 526; A. Kava-
 nagh,'The Role of a Bill of Rights in Reconstructing Northern Ireland' (2004) 26 HRQ 956.
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332 Northern Ireland Legal Quarterly [Vol. 57, No. 2]

THE ROLE OF JUDGES IN THE DEVELOPMENT
OF CONSTITUTIONS

Brice Dickson, School of Law, Queen's University Belfast*

Introduction

The debate about the role of judges in the British constitution has been
prolific and fierce in recent years. It has, though, tended to focus too much
on history and not enough on possible futures. It has concentrated on the 'is'
and not on the 'ought'. And, like many debates, it has degenerated into one
where there are basically two opposing camps, neither of which is prepared
to give much ground to the other. There are a few outliers, but these too tend
to squabble over their exact position vis-i -vis the other protagonists rather
than rising above the fray and adopting a more positive frame of mind. What
is needed is a more holistic approach, one which recognises that there are
advantages in both main positions, as well as in their variants, but which
prefers to focus not on whether judges are more important than law-making
politicians in maintaining constitutionalism but on what steps each of those
6Iites should take to copper-fasten the constitution against the vicissitudes of
21 s' century living. Judges in most other countries do play a crucial role in
developing their national constitutions. Judges in the UK have, on the whole,
underperformed in that area, at least in the last few decades. Now is the time
for them to raise their game.

The article begins by summarising the current debate. It then proceeds to
review some of the contributions made by judges to constitutions elsewhere
than in the United Kingdom. In its final section it makes and tries to justify
ten suggestions as to how Britain's top judges should reform the British
constitution. Throughout, the article takes a broad approach to the term
'constitution'. In particular it embraces within that term the rules and
principles governing judicial freedom of action.

The Current Debate

In March 2004 Adam Tomkins delivered his inaugural lecture as the
Professor of Public Law at the University of Glasgow, a lecture which he
later expanded into book form.' In this book he launched a passionate attack

* This is a version of my inaugural lecture, which was delivered under the same title
at Queen's University Belfast on 27 April 2006. Although the overall thrust and
main recommendations of the lecture have been maintained, there has been some
slight restructuring and alteration of details. I am very grateful for comments made
on a draft of the article by Dr Gordon Anthony. Remaining errors are, though, mine
alone. I also wish to acknowledge more general indebtedness to Professor
Desmond Greer, who was a wise and steady counsellor during my earlier
employment at Queen's University from 1979 to 1991. 1 fear this article will not
meet Des's high standards of scholarly rigour, which are legendary, but it is
nonetheless dedicated to him with admiration and affection.
Adam Tomkins, Our Republican Constitution. For reviews see T. R. S. Allan
[2006] P.L. 172; Ian Loveland (2006) 122 L.Q.R. 340; Danny Nicol (2006) 69
M.L.R. 280.
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against those who advocate the theory known as 'common law
constitutionalism' - the idea that at the core of the British constitutional
order lies the common law made by judges. Tomkins opposes the views of
commentators such as Jeffrey Jowell and Dawn Oliver at University College
London and Paul Craig at Oxford. He had the temerity to undermine that
guru of the common law, Ronald Dworkin.2 And he had a go, too, at Sir John
Laws, the Court of Appeal judge who has extolled the virtues of the common
law in extra-judicial writings3 as well as in his own judgments.4 Particular
opprobrium, however, was reserved for Trevor Allan at Cambridge.5

Tomkins described Allan as a 'hardliner' and labelled the breadth of his
support for constitutional justice as 'staggering'. To Allan, said Tomkins, 'it
seems that there is no constitutional problem that is incapable of being
solved by the courts and [that] no constitutional problem is solved until it is
solved by the courts'. Tomkins thought this was 'legal constitutionalism at
its most extreme'. 6

Instead of relying upon the courts as the guardians of the constitution,
Tomkins promotes the notion of 'political accountability'. Prior to acquiring
his chair he had written articles defending what he called 'the political
constitution', 7 a throwback to the phrase used by John Griffith in the 1970s.'
In such works Tomkins has to some extent been following the lead given by
Martin Loughlin at the London School of Economics and Political Science,
in three books published since 1992.' The reliance placed by Tomkins and
Loughlin on the essentially political nature of the constitution is not so very
far removed from the views of those who, like Christopher Forsyth and Mark

2 For Dworkin's latest defence of his position, see Justice in Robes.
3 'The Limitation of Human Rights' [1998] P.L. 62; 'The Constitution: Morals and

Rights' [1996] P.L. 622; 'Law and Democracy' [1995] P.L. 80; 'Judicial Remedies
and the Constitution' (1994) 57 M.L.R. 213; 'is the High Court the Guardian of
Fundamental Rights' [1993] P.L. 59. For John Griffith's views on these writings,
see 'The Brave New World of Sir John Laws' (2000) 63 M.L.R. 159.

' E.g. Thoburn v Sunderland City Council [20021 3 WLR 247, criticised by Geoffrey
Marshall in 'Metric Martyrs and Martyrdom by Henry VIII Clause' (2002) 118
L.Q.R. 493 but praised by Mark Elliott in 'Embracing "Constitutional" Legislation:
Towards Fundamental Law? (2003) 54 N.I.L.Q. 25. Other prominent judicial
advocates of common law constitutionalism include Sedley L.J. (see n.8 below),
Lord Woolf (n. Il below), Lord Steyn (nn.78, 127 and 129 below) and Lord Cooke
(see n.78 below).

5 See, e.g. T. R. S. Allan, Law, Liberty and Justice: The Legal Foundations of British
Constitutionalism and Constitutional Justice: A Liberal Theory of the Rule of Law.

6 Our Republican Constitution, n. 1 above, p.20.
7 'in Defence of the Political Constitution' (2002) 22 O.J.L.S. 157.
S 'The Political Constitution' (1979) 42 M.L.R. I. Tomkins discusses this article in

Our Republican Constitution, n.I above, at pp.36 -38 . See too John Griffith, The
Politics of the Judiciary, first published in 1977 but now in its 5th edition (1997);
'The Common Law and the Political Constitution' (2001) 117 L.Q.R. 42; 'Judicial
Decision-Making in Public Law' [1985] P.L. 564. Also Sir Stephen Sedley, 'The
Sound of Silence: Constitutional Law without a Constitution' (1994) 110 L.Q.R.
270 and 'The Common Law and the Political Constitution: A Reply' (2001) 117
L.Q.R. 68.

9 Public Law and Political Theory; Sword and Scales: An Examination of the
Relationship between Law and Politics: The Idea of Public Law.
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Elliott at Cambridge,"0 still maintain the rather Diceyean line that all judicial
development of the law must ultimately be traced back to the supposed
intention of Parliament. Tomkins' approach has to some extent been
bolstered by the likes of Thomas Poole, who claims that common law
constitutionalism fails to adequately explain the main features of the way
judicial review actually operates in Britain." Poole sees judges as aristocrats
and moral imperialists. 2 Another lawyer at Glasgow, Gavin Anderson,
makes three further criticisms of common law constitutionalism (or, rather,
of what he calls 'rights constitutionalism'): he believes that it fails to control
private, as opposed to public, power; it ignores the significance of the
practices and actors of the global economy; and it considerably overstates the
capacity of judges to be coherently instrumental. 3 In Anderson's words,
'judges, like other law-creating subjects, construct distinctive personal
accounts of the legal world, whose mutual interaction necessarily leads to
inconsistency and contradiction'."

Not surprisingly, well-known attempts have been made to pigeon-hole those
who write in this area by giving them fancy labels. Martin Loughlin
describes people who place great emphasis on the work of the courts as
'conservative normativists'; those who prefer to place their trust in
Parliament and in politics, Loughlin calls 'functionalists'. 5 He reserves a
third label for people who believe that courts should not have the final say
over everything but should at least articulate principles which can guide the
executive in the exercise of its discretions. This category should, I think,
embrace people like Sir William Wade (that much-lamented icon of British
constitutional law who died in 200516), Robert Stevens (still writing about
British judges 50 years after his first article was published17) and Sir Neil
MacCormick, the eminent legal philosopher at Edinburgh whose latest book,
Rhetoric and the Rule of Law, provides many insights into the nature of

'0 See, e.g. 'Of Fig Leaves and Fairy Tales: The Ultra Vires Doctrine, the
Sovereignty of Parliament and Judicial Review' (1996) 55 C.L.J. 122.
'Questioning Common Law Constitutionalism' (2005) 25 L.S. 142. See too his
'Back to the Future? Unearthing the Theory of Common Law Constitutionalism'
(2003) 23 O.J.L.S. 435; and 'Harnessing the Power of the Past? Lord Hoffmann
and the Belmarsh Detainees Case' (2005) 32 J.L.S. 534. See also Lord Woolf,
'Judicial Review - The Tensions Between the Executive and the Judiciary' (1998)
114 L.Q.R. 579 and 'European Court of Human Rights on the Occasion of the
Opening of the Judicial Year' [2003] E.H.R.L.R. 257. Danny Nicol (n.l above, at
p.284) praises Tomkins for 'swimming against the tide ofjudicialisation'.

12 Thomas Poole, 'Dogmatic Liberalism? T R S Allan and the Common Law
Constitution' (2002) 65 M.L.R. 463 at 474-5.

" Constitutional Rights after Globalization. Anderson uses the term 'rights
constitutionalism' rather than 'common law constitutionalism', but there appears
to be little difference between them. At p.4 he certainly favours 'legal pluralism'
as the explanatory paradigm for constitutionalism: '[Liegal pluralism reveals the
political character of our prevailing definitions of constitutionalism and
demonstrates how state-centred accounts prevent us from asking questions of
accountability with regard to all forms of political power'.

'4 ibid., p.146. Anderson's prefers to rely on a theory which he calls 'legal
pluralism'

'6 Martin Loughlin, Public Law and Political Theory, chs. 7 and 8.
16 See, especially, Constitutional Fundamentals.
'7 See, especially, The English Judges: Their Role in the Changing Constitution.
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judicial reasoning. These people, in Loughlin's terms, are 'liberal
normativists'. If, like me, you have an in-built aversion to such grandiose
labels you might prefer the much more prosaic categories suggested by Carol
Harlow and Richard Rawlings, who simply talk of red-light and green-light
approaches.8

My own approach lies somewhere between red and amber. In Loughlin's
terms I'd be a 'liberal-conservative normativist'. This means that, in my
view, judges can and should play a very significant role in shaping
constitutions. They should actively seek to control both the government and
Parliament, preventing those institutions from damaging the rule of law and
the separation of powers. There should be very few issues which are non-
justiciable. At the same time, the power of judges should not be unbridled.
The judiciary should be just one site in which sovereignty is located. Power
must also reside in other sites,19 and values other than legal ones must be
promoted. But judges bring relative detachment, valuable experience and
absolute integrity to their work. We should, therefore, give them a fairly free
rein.2" We should not, I think, adopt the approach of Horace Walpole, who
in 1770 wrote in a letter: 'Everybody talks of the constitution, but all sides
forget that the constitution actually works extremely well, if they would let it
alone'. 2 Letting it alone should not be considered an option today."

In any event, the critics of common law constitutionalism tend to ignore
some important 'modem' features of the British legal system. For a start,
they do not generally respect the influence of European institutions. Anyone
wishing to remind themselves of that influence should consult the writings of
Nicholas Bamforth.a3 He brings a dose of realism to the debate by observing
that no theory about today's UK constitution can be valid unless it explains
why a British court will 'disapply' an Act of Parliament if it is inconsistent
with EC law or why, as a result of the Human Rights Act, courts are free to
disagree with Parliament - not just with government - that a piece of primary
legislation is compatible with the European Convention on Human Rights.
Bamforth endorses what Gordon Anthony usefully describes as the 'spill-
over' effect - the idea that courts in the UK are influenced by European
considerations even though the specific matter at issue is not regulated by EC

18 Law and Administration (2nd ed., 1997), chs.2 and 3.
19 Anthony Sampson believes it partly lies in Radio Four's Today programme: see

Who Runs This Place? The Anatomy of Britain in the 21' Century, pp.222-227.
Sedley LJ has argued for 'bi-polar sovereignty': see 'Human Rights: A Twenty-
first Century Agenda' [1995] P.L. 386, 389.

201 have a lot of empathy with the views expressed by Daniek Farber and Suzanna
Sherry in Desperately Seeking Certainty: The Misguided Quest for Constitutional
Foundations.

21 Letter to Sir Horace Mann, 18-19 January 1770.
22 Cf Lord Bingham in 'The Courts and the Constitution' (1996-97) 7 King's

College Law Journal 12, reprinted in The Business of Judging: Selected Essays
and Speeches; pp.225-238, who said (at p. 23 7 of the latter): 'Constitutional
arrangements, like motor cars, require periodic inspection and overhaul, so that
worn-out parts may be renewed and ill-fitting parts adjusted. The fact that a
constitution such as ours has been on the road for a very long time makes this
attention more necessary, not less'.

23 Especially 'Courts in a Multi-Layered Constitution', in Nicholas Bamforth and
Peter Leyland (eds.), Public Law in a Multi-Layered Constitution, ch. 11.
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law or the Convention.24 The main message coming from Bamforth's and
Anthony's analyses, with which I agree, is that reports of the death of
common law constitutionalism are greatly exaggerated.

And if such reports were exaggerated three or four years ago, they are even
more so today because in the last few years there has been a renaissance of
interest in the rule of law on the part of our top judges, the Law Lords.
Those judges are, of course, about to metamorphose into Justices of the UK's
Supreme Court,25 although not, it seems, before October 2009.26 When that
occurs, their role as guardians of our constitution will surely become even
more obvious.27 As it is, Law Lords are already standing their ground
against New Labour's increasing authoritarianism. 2 Their two recent
decisions on the position of foreign detainees at Belmarsh prison are, it is to
be hoped, not just straws in the wind but emblems of a whole new spirit of
judicial activism." At the end of 2004 eight Law Lords ruled that internment
without trial under the Anti-terrorism, Crime and Security Act 2001 was
contrary to the European Convention's guarantee of the right not to be
deprived of liberty on a discriminatory or disproportionate basis.3" They
measured the Act against Article 15 of the Convention, which is not one of
the articles incorporated by the Human Rights Act, so this is a further
example of Anthony's 'spill-over' effect. A year later a unanimous bench of
seven Law Lords ruled that no British court can rely upon evidence that may
have been obtained anywhere in the world through the use of torture.3

A close reading of the judgments in both those cases could surely leave no-
one in any doubt that the highest court in the land plays an absolutely crucial

24 Gordon Anthony, UK Public Law and European Law: The Dynamics of Legal

Integration.
25 Constitutional Reform Act 2005, ss.23-60.
26 Statement by the Lord Chancellor, Lord Falconer, on 1 March 2006:

www.dca.gov.uk/pubs/ statements/2006/st06030 i b.htm.
27 The Constitutional Reform Act 2005, which creates the Supreme Court, states in

s. 1 (a) that the Act 'does not adversely affect the existing constitutional principle of
the rule of law'.

28 For a recent journalistic blast at New Labour see Henry Porter, 'Only a
constitution can save us from this abuse of power', The Observer, 2 April 2006.

29 Cf. Secretary of State for the Home Department v MB (12 April 2006), where
Sullivan J held that s.3(10) of the Prevention of Terrorism Act 2005 did not give
the respondent the fair hearing he was entitled to under the Human Rights Act
1998 because (in the judge's view) it confined the court to looking only at the one-
sided material available to the Secretary of State at the time the order was made.
The judge said that the thin veneer of legality which was sought to be applied by s
3 of the 2005 Act could not disguise the reality that the Convention rights of
people subjected to control orders were being determined not by an independent
court but by executive decision-making untrammelled by any prospect of effective
judicial supervision. As it was not possible for the court to conclude that the
Secretary of State's decisions were legally flawed upon the basis of the one-sided
information then available to him, the control order had to continue in force but s.
3(10) was declared to be incompatible with Convention rights.

30 A v Secretary of State for the Home Department [2005] 2 A.C. 68. Lord Walker
dissented. Lord Bingham's judgment in this case was to some extent presaged by
his Romanes lecture delivered on 15 October 2002 and published as 'Personal
Freedom and the Dilemma of Democracies' (2003) 52 I.C.L.Q. 841.

31 A v Secretary of State for the Home Department (No.2) [2006] 1 All E.R. 575.
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role not just in protecting human rights but in curbing the excesses of
Parliament and the executive. Yet in his comments on the first of these
decisions, Adam Tomkins damns with faint praise.32 He claims that the Law
Lords were 'merely following a path already broken by others' and that 'the
change of tone . . . should not mislead us into thinking that it heralds a
change of approach'. His justification for this view is that after the judgments
were issued the Belmarsh detainees were still in prison and the rest of the
Anti-terrorism Act was still on the statute book. He seems to be saying that
unless judges can completely usurp the functions of elected politicians they
are entirely useless. To adapt his own phrase, this is surely republicanism at
its most extreme.

To appreciate better the contribution judges could and should make to the
UK's constitution one needs to look abroad.3 The next section of this article
will conduct a brief survey of some leading liberal democracies to see what
innovations could possibly be mirrored in Britain.

Contributions to Constitutionalism Made by Judges Elsewhere

The American Constitution, one often reads, is be applauded for the way it
permits the Supreme Court to invalidate Acts of Congress if they are
'unconstitutional' But of course that power was not conferred by the 1787
document signed by George Washington and others, nor by the first 10
amendments which were agreed in 1791 and which we call the Bill of
Rights. Instead, the power was createdfor itself by the US Supreme Court. In
Marbury v Madison,34 in 1803, Chief Justice Marshall skilfully gave
President Jefferson the result he was hoping for by holding that the attempt
by the previous President, John Adams, to appoint a number of federal
judges before he left office, was ineffective. This was because the Act of
Congress35 authorising the Court to enforce the appointments was held not to
be valid. Under Article III of the Constitution the Court had been given a
number of specific functions and without express authorisation Congress had
tried to expand those functions. Very cleverly the Court denied to itself the
lesser power to enforce judicial appointments but in the very act of doing so
conferred on itself the much greater power to declare Acts of Congress to be
unconstitutional.

It is on this slender foundation that the whole edifice of judicial review in
America has subsequently been constructed, although instances of Acts
being declared unconstitutional remain rare. It did occur when Franklin
Roosevelt was pursuing his New Deal ideology in the 1930s, and the
Supreme Court's stance on that occasion is sometimes taken, wrongly I

32 'Readings ofA v Secretary of State for the Home Department' [2005] P.L. 259.
33 For a useful comparison of constitutionalism in the UK, the US, France and

Germany see Tim Koopmans, Courts and Political Institutions ; and for specific
information on comparativism in the human rights field see Christopher
McCrudden, 'A Common Law of Human Rights? Transnational Judicial
Conversations on Constitutional Rights' (2000) 20 O.J.L.S. 499.

34 (1803) 1 Cranch 137; 5 U.S. 137. See William Nelson, Marbury v Madison: The
Origins and Legacy of Judicial Review, reviewed by J O'Neill, "Marbury v
Madison at 200: Revisionist Scholarship and the Legitimacy of American Judicial
Review' (2002) 65 M.L.R. 792.

35 The Judiciary Act 1789.
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think, as an illustration of judicial opposition in America to the notion of
social and economic rights.36 The truth is that the New Deal case turned on a
different point altogether, namely on whether Congress had delegated too
much power to an administrative agency without giving it adequate guidance
on how to exercise that power. If anything, therefore, the decision was a
blow in favour of constitutionalism and a few years later the Supreme Court
had little difficulty in upholding different New Deal legislation which was
more clearly drafted.37

But it is worth noting that in recent years considerable scepticism has been
voiced in America about the current Supreme Court's commitment to
constitutionalism. Disdain for judges' constitutional work has been
displayed, for example, by Mark Tushnet of Georgetown Law School, in
books with provocative titles such as The New Constitutional Order and
Taking the Constitution Away from the Courts, where he argues that the
credit usually accorded to the US Supreme Court for maintaining the rule of
law is grossly overestimated. Others have taken up the same theme. Robert
Bork, whose nomination to the Supreme Court by President Reagan was
vetoed by the Senate in 1987, recently published a book condemning what he
calls 'the world-wide rule of judges'.38 Mark Levin, likewise, has written a
study entitled Men in Black.- How the Supreme Court is Destroying America.
And Jeremy Waldron, a New Zealander now based in New York, maintains
the same line.39 Some legal academics are less sweeping in their
condemnation, but in the lead-up to the not unexpected death of Chief Justice
Rehnquist in 2005, and in the commentaries on the appointment of John
Roberts as his successor, there have been numerous negative assessments of
how little the US Supreme Court has contributed to constitutionalism in
recent times.40 Its somewhat half-hearted efforts to control the American
government's excesses during the current 'war on terror' are, to many,
symptomatic of the malaise.4' If the UK's judges are failing to rise to
constitutional challenges, it seems that American judges, despite having a
much greater tradition in the field, and more 'weapons' at their disposal, are
also in need of strong encouragement to be more active.

In America the review of the constitutionality of primary legislation can
occur only after it has been enacted. In France it can occur only beforehand.
The Constitution of the Fifth Republic, in place since 1958, created a body

36 Schecter Poultry Corp v United States (1935) 295 U.S. 495.
37 Yakus v United States (1944) 321 U.S. 414.
38 Coercing Virtue: The World-wide Rule of Judges.
39 See e.g. Law and Disagreement.
40 See, e.g. Herman Schwartz (ed.), The Rehnquist Court. For a more generous view

see Thomas Keck, The Most Activist Supreme Court in History, esp. Part III ('The
Rehnquist Court and the Splintering of Judicial Conservatism, 1994-2003').

"' But see Tim Otty and Ben Olbourne, 'The US Supreme Court and the "War on
Terror": Rasul and Hamdi' [2004] E.H.R.L.R. 558, where the authors say (at
p.569) that in these two decisions the Court underscored in the strongest possible
fashion the importance of the individual's right to liberty and affirmed the rule of
law. The US Supreme Court's unwillingness to look abroad for guidance has also
been much lamented; see, e.g. Cherie Booth and Max du Plessis, 'Home Alone?
The US Supreme Court and International and Transnational Judicial Learning'
[2005] E.H.R.L.R. 127.
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known as the Constitutional Council (Le Conseil constitutionnel)."2 This
body is not actually a court at all and its nine members are not judges, but
one of its functions is to examine draft statutes (lois) to see if they conform
with the Constitution. The Councillors do not read or listen to arguments put
by advocates for the opposing points of view. They do their own thinking,
taking account only of documents preceding the draft law and of the French
Constitution itself. But they have been adept at reading into that Constitution
additional criteria for assessing whether laws are in conformity with it.

The turning point came in 1971. A year earlier the French Cabinet had
ordered the dissolution of a small left-wing political party, La Gauche
Proldtarienne. In response to this, activists such as Jean-Paul Sartre and
Simone de Beauvoir set up another group named after the newspaper of the
banned party, La Cause du Peuple. The government directed the local
prefect not to register this new group but a local administrative court rather
bravely ruled that the prefect had no such power to refuse registration. The
government then introduced a Bill to widen the prefect's powers and it was
this Bill which the Constitutional Council struck down. It did so by implying
into the Constitution the so-called 'fundamental principles recognised by the
laws of the Republic', a phrase mentioned in the Preamble to the 1946
Constitution of the Fourth French Republic and deemed to be affirmed by the
Preamble to the 1958 Constitution.43 One of these principles, said the
Council, was that of freedom of association. And it is on the back of that
momentous decision that the Constitutional Council has since built an
envious reputation for guaranteeing civil liberties in France. Last year the
Council pronounced on 18 draft laws. This year it has already invalidated
parts of the proposed anti-terrorism law," although it upheld the
controversial youth employment law, which was found not to be in breach of
the principle of equality.4" Of course, political and popular pressure later
conspired to force President Chirac to suspend that law, a move which
prompted a recent commentator to suggest that the ritual of mass protests
reversing unpopular governmental measures should actually be regarded as
an informal part of the French constitution.46

The French Council has another important function - the supervision of
elections. That responsibility also fell to the US Supreme Court when Al
Gore challenged the electoral victory of George W Bush in 2000. The Court
split 5 to 4 in favour of not permitting any further recounting of the votes in
Florida, thereby handing the presidency to Mr Bush.47 Analysts usually
observe that there was an uncanny alignment between the supposed political
views of the nine US justices and the ultimate outcome of the case, but

42 Arts. 56-63. For more details see Brice Dickson, Introduction to French Law,

pp.52-53 and pp.85-89.
4 Although technically the Preamble to the 1958 Constitution refers only to the

human rights and principles of national sovereignty defined by the 1789
Declaration of the Rights of Man and confirmed and supplemented by the
Preamble to the 1946 Constitution.

44 Decision no. 2006-532 D.C. (19 January 2006).
45 Decision no. 2006-535 D.C. (30 March 2006).
46 Robert Tombs in The Times Higher Education Supplement, 21 April 2006, p. 17.
47 Bush v Gore (2000) 531 U.S. 98. See E J Dionne and William Kristol (eds), Bush

v Gore: The Court Cases and the Commentary.
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whether any of the judges actually allowed their personal political
predilections to influence their voting is impossible to verify. Their political
predilections could have been the result of, rather than the cause of, their
conception of the role of judges in developing the constitution. Adam
Tomkins condemned this case as another lamentable example of unhelpful
judicial interference in constitutional affairs,48 he would therefore also have
to condemn the involvement of the Corte di Cassazione in Italy when, in
April 2006, it confirmed the electoral victory of Romano Prodi. As we know
from the experience of Germany last year and Iraq this year, courts may not
be able to force politicians into coalitions, but they can at least determine
who won most votes at an election. If a top court is not the right body to
decide that, who is? And, by the way, according to opinion polls, the
reputation of the American Supreme Court hardly suffered at all as a result of
its intervention in Bush v Gore.49

The American Court has also been active in developing 'unenumerated'
constitutional rights - rights which are not expressly mentioned in the
Constitution, but which judges see as implicit. But we do not need to cross
the Atlantic, or even the English Channel, to encounter judges who are
prepared to invent such rights. Just down the road is a jurisdiction where the
Supreme Court has been remarkably active in doing just that. Ireland even
allows its judges to assess the constitutionality of legislation either before or
after its enactment." One of the unenumerated rights in Ireland is the right
to privacy. The others include the right to strike, the right to earn a living,
the right to communicate, the right to access the courts, the right to be legally
represented if facing criminal charges, the right to protection of one's health,
the right to travel, the right to found a family and the right to know the
identity of one's natural mother. All of these rights are creations of the
common law.5 Not everyone is a fan of how the Irish judges have gone
about their task - David Gwynn Morgan at Cork, for example, is critical of

48 "in defence of the Political Constitution" (2002) 22 O.J.L.S. 157 at 170.
49 Just before the 2000 election an opinion poll suggested that 62% of the American

public approved of the way the Supreme Court was handling its job, with only
25% disapproving. Surprisingly, the approval rate amongst Democrats was 10%
higher than amongst Republicans (70% to 60%]. Immediately after the Court's
decision in Bush v Gore approval ratings dropped by 3% and disapproval ratings
rose by 9%. The approval rate amongst Democrats was now 38% less than
amongst Republicans. But a few months later, in June 2001, the overall approval
and disapproval figures were back to what they had been pre-election and the
differential between Democrats and Republicans had been reduced from 38% to
22%. And independent voters were more approving of the Supreme Court than
they had been prior to the election [59% to 57%]. These statistics are taken from
Robert McCloskey (rev. by Sanford Levinson). The American Supreme Court ( 4 th

ed., 2005), pp. 177- 178 .
But not on both occasions. Art. 34.3.3 provides: 'No Court whatever shall have
jurisdiction to question the validity of a law, or any provision of a law, the Bill for
which shall have been referred to the Supreme Court by the President under
Article 26 of this Constitution, or to question the validity of a provision of a law
where the corresponding provision in the Bill for such law shall have been referred
to the Supreme Court by the President under the said Article 26'. This provision is
described by James Casey as a 'serious disadvantage': see his Constitutional Law
in Ireland (3 ed., 2000), at p.338.

5' James Casey, ibid., pp.394-433.
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their inconsistency and of their reliance on principles which to him are not
rational.52 Furthermore, in the last few years a marked conservatism has
become evident within the Irish Supreme Court.53 Worrying examples are
the case of Jamie Sinnott, a young autistic man who was, in effect, denied the
right to education,54 and the case of TD," where only one judge, Mrs Justice
Denham, was bold enough to order the government to provide support units
for teenagers with behavioural difficulties - the other judges saw that as a
step too far for the judiciary, a step that would breach the doctrine of
separation of powers by allowing judges to do what was supposedly the
preserve of Diil Eireann.

In this respect the Irish Supreme Court has not followed the lead of the
Supreme Court of India, which has come under attack not for being judicially
inactive but for being judicially over-active. It has been particularly
imaginative in developing the right to life and personal liberty, which is
guaranteed by Article 21 of the Indian Constitution of 1950 but which,
thanks to the Supreme Court, now embraces as well the right to shelter, the
right to health, the right to work, the right to clean air and clean water and
the right to information. In a recent case brought by a journalist, the Indian
Supreme Court relied on the right to equality in Article 14 of the Constitution
to order criminal justice agencies to investigate the alleged financing of
terrorist organisations by high-ranking politicians.56 This prompted one
critic to remark that what was formerly judicial activism had evolved into
judicial arrogance57 and he warned that, unless the Supreme Court exercises
restraint, 'the activist profile may be the first footprints of an impending
constitutional lawlessness in India'.58

Well, maybe the Indian court has gone too far, and maybe the Irish court is
wise to be cautious. But in the UK judges are a long way from reaching
those outer limits of constitutional activism. And they have far to go before
coming anywhere near the role played by the Constitutional Court of South
Africa or, in recent years, by the Supreme Court of Canada, although those
courts do benefit from having very modern constitutional documents from
which to work. It was apparent from its earliest judgments in the mid-
1990s59 that the South African Court was going to be one which grounded its
decisions in a purposive interpretation of the country's Constitution, which
came to its conclusions only after considering how courts in other parts of
the world - and not just courts based on the Anglo-Saxon model - had

52 'Judicial Activism - Too Much of a Good Thing' in Tim Murphy and Patrick
Twomey (eds.), Ireland's Evolving Constitution, 193 7-97: Collected Essays, ch 9.

53 I wish to acknowledge assistance provided by Rossa Fanning of U.C.D. in this
area.

54 Sinnott v Minister for Education [2001] 2 I.R. 545.
55 TD v Minister for Education [2001] 4 I.R. 259.
56 ineetNarain v Union of India [1998] A.I.R. S.C. 889.
57 Shubhankar Dam, 'Vineel Narain v Union of India: "A Court of Law and not

Justice" - Is the Indian Supreme Court beyond the Indian Constitution?' [2005]
P.L. 239 at p.247.

58 ibid., p.241. For a less worried perspective see S.P. Sathe, Judicial Activism in
India: Transgressing Borders and Enforcing Limits.
' Protecting Human Rights Through a Constitutional Court: The Case of South
Africa' (1997) 66 Fordham Law Review 531. The Court heard its first case in
1995.
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resolved similar issues, and which contained judges who couched their
judgments not in vapid legal jargon but in inspirational phrases." The Court
has also been refreshingly pragmatic, best illustrated perhaps in its use of the
power to suspend the invalidation of legislation until the government has had
a reasonable time to amend it.6" This is a power which the Federal
Constitutional Court of Germany has also conferred upon itself62 And the
South African Court has pronounced at length on the scope of social and
economic rights, yet without usurping the mandate of elected politicians in
that domain.63

Canada, too, has benefited from having a Supreme Court that is imaginative
and internationalist in its outlook, although in the view of one commentator,
there is 'no set of judges in the developed world who are treated by the
general population with such glowering suspicion'.' My colleague Rory
O'Connell has made a special study of the 'political' role of the court65 and is
currently analysing how it has innovatively developed the concept of
equality. The leading Canadian scholar in this field, Kent Roach, has shown
in his book The Supreme Court on Trial, that 'an independent and
courageous judiciary is the best institution we have to remind us of the
effects of our actions on the unpopular and the disadvantaged.66 One of the
numerous decisions Roach highlights67 is that where the Supreme Court read
into the human rights code of Alberta the right not be discriminated against

60 Arthur Chaskalson and Albie Sachs have been particularly to the fore in this
regard.

61 S.172(1) of the Constitution of South Africa 1996 (formerly s.98(5) of the Interim
Constitution 1994): 'When deciding a constitutional matter within its power, a
court (a) must declare that any law or conduct that is inconsistent with the
Constitution is invalid to the extent of its inconsistency; and (b) may make any
order that is just and equitable, including (i) an order limiting the retrospective
effect of the declaration of invalidity; and (ii) an order suspending the declaration
of invalidity for any period and on any conditions, to allow the competent
authority to correct the defect'. The power to suspend a declaration of invalidity
was first exercised in S v Ntuli 1996 (1) S.A.L.R. 1207, where the government was
given some 16 months to produce corrective legislation. This deadline was later
extended but ultimately the Constitutional Court held that the Minister's officials
had failed to act promptly and diligently and that the order of invalidity must
therefore stand: Minister of Justice v Ntuli (5 June 1997).

62 Lars Mammen, 'A Short Note on the German Federal Constitutional Court and its
Power to Review Legislation' [2001] E.H.R.L.R. 433.
Most notably in Republic of South Africa v Grootboom 2000 (1) S.A. 46. See also
Ivan Hare, 'Minister of Health v Treatment Action Campaign: The South African
AIDS Pandemic and the Right to Healthcare' [2002] E.H.R.L.R. 624.

64 M. A. Sanderson, reviewing K. Roach, The Supreme Court on Trial (2003) 52
I.C.L.Q. 542 at 543.

65 Legal Theory in the Crucible of Constitutional Justice: A Study of Judges and
Political Morality in Canada, Ireland and Italy.

66 Preface, p.ix.
67 ibid., pp.195-6. See too M v H [1999] 2 S.C.R. 3, where the Court held that the

exclusion of same-sex common law partnerships from the support provisions in
Ontario's Family Law Act 1990 was unjustified discrimination against gays and
lesbians. That case was cited to the Law Lords, although not relied upon in their
judgments, in Ghaidan v Godin-Mendoza [20041 2 A.C. 557.
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on the basis of sexual orientation, even though the legislature had
deliberately omitted that right.68

So, all over the world top courts have deployed considerable imagination in
developing their national constitutions. And frequently they have achieved
this without relying upon the specific wording of their constitution. New
Zealand, like Britain, does not have a written constitution, but that has not
stopped the highest court there from ruling that people should be
compensated if their fundamental human rights are breached.69 It is worth
remembering, too, that international courts play an ever more important role
in promoting constitutionalism. Some would say that the European Court of
Justice, like the Indian Supreme Court, has been a little too enthusiastic in
doing just that.7" Steven Greer, at Bristol, argues that the European Court of
Human Rights has devised both primary and secondary constitutional
principles to guide its own adjudication processes.7' Certainly that Court has
judged important constitutional issues arising within Britain. It has ruled that
it is not contrary to basic democratic principles to allow members of
Parliament to be immune from being sued for whatever they say in
Parliament.72 It has also insisted, in a case that came from Guernsey, that
judicial power must be wielded completely separately from executive or
legislative power,73 a decision which prompted the British Lord Chancellor
to announce that he would no longer sit as a judge. And in what seems to me
a less impressive decision, the European Court upheld the quaint rule that no-

68 Vriend v Alberta (1998) 156 D.L.R. 4th 385.
69 See Simpson v Attorney-General [1994] 3 N.Z.L.R. 667. Appeals against the New

Zealand Court of Appeal used to go to the Judicial Committee of the Privy
Council in London. From 2004 they have gone to the new Supreme Court of New
Zealand: see the Supreme Court Act 2003 (N.Z.).

70 H. Rasmussen, On Law and Policy in the European Court of Justice: A
Comparative Study in Judicial Lawmaking. For a more recent playing out of the
debate see T. Hartley, 'The European Court, Judicial Objectivity and the
Constitution of the European Union' (1996) 112 L.Q.R. 95: A. Arnull, 'The
European Court and Judicial Objectivity: A Reply to Professor Hartley' (1996)
112 L.Q.R. 411; and T. Tridimas, 'The Court of Justice and Judicial Activism'
(1996) 21 E.L.Rev. 199. More generally see Miguel Poiares Maduro, We the
Court: The European Court of Justice and the European Economic Constitution.

71 'Constitutionalizing Adjudication under the European Convention on Human
Rights' (2003) 23 O.J.L.S. 405. See too A McHarg, 'Reconciling Human Rights
and the Public Interest: Conceptual Problems and Doctrinal Uncertainty in the
Jurisprudence of the European Court of Human Rights' (1999) 62 M.L.R. 671.
The European Court will become even more of a constitutional body once the
reforms envisaged by Protocol 14 to the European Convention kick in, a
development which will delight the current Swiss President, Judge Wildhaber. See
Luzius Wildhaber, 'A constitutional future for the European Court of Human
Rights?' (2002) 23 H.R.L.J. 161. More generally see Steven Greer, 'Protocol 14
and the Future of the European Court of Human Rights' [2005] P.L. 83.

72 Unless they exploit their position so as to gain an advantage over a personal
adversary: compare A v UK (2002) 36 E.H.R.R. 917 with Cordova v Italy (App
Nos 40877/98 and 45649/99; 30 January 2003).

73 McGonnell v UK (2000) 30 E.H.R.R. 289.



344 Northern Ireland Legal Quarterly [Vol. 57, No. 2]

one can sit in the British Parliament unless he or she is prepared to swear
personal allegiance to the Queen.74 That, surely, must be an aberration?

Suggestions for How Judges Should Reform the UK Constitution

So courts elsewhere have managed to develop constitutions quite
significantly. This final section of the article makes a number of suggestions
as to how UK judges should amend the British constitution - without the
need for Parliamentary or governmental approval. These changes would
create a more 'constitutionalised' state, meaning that the distribution and
exercise of power would be controlled in a more consistent and principled
fashion and that people would be left with a greater sense of being citizens of
the world rather than of one small comer of it, Within the last century British
judges have been unnecessarily timid in the constitutional field.7" The time
has come for them to be more assertive.76

First, British judges should resurrect and develop the concept of
'constitutional rights'. A few judges did flirt with this idea in pre-Human
Rights Act days, in cases like Leech, Witham and Simms. 77 Now that that
Act has embedded most of the Convention rights in our domestic law the
time seems to me to be riper than ever for the enunciation of rights
unenumerated in that Act. Such a position is supported by at least two former
Law Lords,78 and also by the Cambridge scholar Mark Elliott. 79

74 McGuinness v UK (App. 39511/98; decision of 8 June 1999). Cf Buscarini v San
Marino (2000) 30 E.H.R.R. 208.

75 See, generally, I. Harden and N. Lewis, The Noble Lie: The British Constitution
and the Rule of Law. The claim that judges have been too timid in the specific
field of judicial review is a different (and less defensible) claim; see, e.g. the
comments by Lord Bingham in relation to Will Hutton's criticism of the judges'
timidity, in 'The Courts and the Constitution', n.22 above, pp.231-4.

76 At the end of her piece on the House of Lords' decision in the Northern Irish case
of Robinson v Secretary of State for Northern Ireland [2002] N.I. 390, Brigid
Hadfield proclaims that 'Judicial reserve or caution is justified no longer': 'Does
the Devolved Northern Ireland Need an Independent Judicial Arbiter?' in Nicholas
Bamforth and Peter Leyland (eds.), Public Law in a Multi-Layered Constitution,
ch.6, at p. 156.

7 E.g. R v Secretary of State for the Home Department, ex parte Leech [1994] Q.B.
198; R v Lord Chancellor, Exparte Witham [1997] 1 W.L.R. 104; R v Secretary
of State for the Home Department, ex parte Pierson [1998] A.C. 539; R v
Secretary of State for the Home Department, ex parte Simms [2000] 2 A.C. 115 at
131 (per Lord Hoffmann, who spoke of 'fundamental principles of human rights');
R (Daly) v Secretary of State for the Home Department [2001] 2 A.C. 532; R
(ProLife Alliance) v BBC [2002] 2 All E.R. 756 at 773 (per Laws L.J.); Cullen v
Chief Constable of the RUC [2003] 1 W.L.R. 1763, where Lord Millett described
the right of access to a solicitor as a 'quasi-constitutional right'. See generally J.
Jowell, 'Beyond the Rule of Law: Towards Constitutional Judicial Review' [2000]
P.L. 671 and David Feldman (ed.), English Public Law pp.345-6.

78 Lord Steyn, 'Democracy Through Law' [2002] E.H.R.L.R. 723, where he states
(at p.731): 'The importance of the development of constitutional rights has not
come to an end with the advent of the Human Rights Act' and concludes (at p.734)
that England, though inching towards it, cannot yet be described as a constitutional
state. Also Lord Cooke, 'The Road Ahead for the Common Law' (2004) 53
I.C.L.Q. 273, where he asserts (at p. 27 8): '... in a liberal democracy there must be
a bottom line of minority rights, certainly sometimes difficult to define, which
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Unfortunately, as I tried to indicate in the memorial lecture for Stephen
Livingstone earlier this year,0 Britain's Law Lords have been unwilling to
go beyond Convention rights by affirming the existence of additional rights
under the common law. In particular they failed to do so in the Northern
Irish case of Cullen,"' where a person held in custody was, in defiance of the
rules, denied access to a solicitor at certain times. By 3 to 2 (with Lords
Bingham and Steyn dissenting) the Lords refused to award any compensation
for this breach of rights. Very regrettably, just a month ago the House set its
face more firmly than ever against the idea of developing the concept of
constitutional rights: in Watkins v Home Office82 they held that if prison
officers maliciously interfere with a prisoner's correspondence with his
solicitor, they will not be liable to pay compensation if no actual loss has
been suffered by the prisoner. Lord Bingham seemed to go back on what he
said in Cullen and joined Lord Rodger in claiming that the fact that the
Human Rights Act was now in force was a further reason for not developing
the concept of constitutional rights. With respect, I think that is misguided.83

There is surely much more to rights under the constitution than the concept
of human rights? In my view the three key constitutional rights which judges
should immediately develop, and provide compensation for if breached, are
the right to access to justice,84 the right to equality8" and the right to fairness
in decision-making. 6

My second suggested reform is that judges should develop the idea of
positive state duties as the corollary of constitutional rights. They should
steal a march on their Strasbourg colleagues in this regard, for the latter have
been a bit hesitant in fashioning duties out of Articles in the European
Convention.87 To some extent British judges have already developed

cannot be crossed without a legal revolution. The legislative and judicial functions
are complementary; the supremacism of either has no place' See too Lord Cook's
Hamlyn Lectures for 1996, Turning Points of the Common Law. Before being
appointed a peer, Lord Cooke was President of New Zealand's Court of Appeal.
He sat occasionally in the Appellate Committee of the House of Lords not as a
Lord of Appeal but as a peer who had previously held high judicial office.

79 'Embracing "Constitutional" Legislation: Towards Fundamental Law?' (2003) 54
N.I.L.Q. 25. See n.4 above.

80 Safe in Their Hands? The Law Lords and Human Rights (2006) 26 L.S.
(forthcoming).

81 Cullen v Chief Constable of the RUC [2003] 1 W.L.R. 1763.
82 [2006] 2 All E.R. 353.

83 Our law already allows exemplary damages to be awarded when there has been
oppressive, arbitrary or unconstitutional action by servants of the government: see
Kuddus v Chief Constable of Leicestershire Constabulary [2002] 2 A.C. 122.

84 A starting point could be R v Lord Chancellor, exparte Witham [1997] 2 All E.R.
778.

85 Maybe a seed has been sown in A v Secretary of State for the Home Department
[2005] 2 A.C. 68. See Sandra Fredman, 'From Deference to Democracy: The Role
of Equality under the Human Rights Act 1998' (2006) 122 L.Q.R. 53.

86 See, most recently, R (Smith) v Parole Board [2005] 1 W.L.R. 350 and, on the
idea of 'good administration', R (Nadarajah) v Home Secretary [2005] EWCA
Civ. 1363.

87 Alastair Mowbray, The Development of Positive Obligations under the European
Convention on Human Rights by the European Court of Human Rights.
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positive duties based on Article 2,"8 but there is a lot more they could do vis-
A-vis, say, Articles 3 and 8. For instance, if women have the right not to be
subjected to domestic violence, should the state not be under a duty to
provide refuges and other support facilities for abused women? And if we all
have the right to be free from degrading treatment and personally secure,
should judges not oblige the state to protect us against environmental
degradation? The Indian Supreme Court has been severely criticised for
inappropriate meddling in environmental issues,89 but in Britain the courts
have been almost completely silent in the area.

Thirdly, judges should assert more forcefully their power to review the
exercise of Crown prerogatives. There is no need to follow Tomkins in
calling for a Prerogative (Abolition) Act.9" The decision in the GCHQ case,
back in 1984,91 was clearly a missed opportunity to subject the government
more meaningfully to the rule of law. Although the European Court of
Human Rights agreed that considerations of national security justified the
British government's ban on trade unions at the site in question, 92 the House
of Lords could surely have been more interventionist in assessing the
strength of the government's claim. True, later cases have shown that the
courts are sometimes willing to intervene on other prerogative powers, such
as the power to issue passports,93 to grant pardons94 or to render diplomatic
assistance to a British subject who is suffering violation of a fundamental
human right as the result of the conduct of the authorities of a foreign state.95

Given recent controversies over peerages for donors of money, maybe judges
will soon get the opportunity to decide whether certain honours have been
legally bestowed? And it is not inconceivable that the lawfulness of resort to
foreign military action will sooner or later be justiciable, whether or not
Parliamentary approval is also required.96 But Britain still awaits its
equivalent to the Watergate case in America.97 There the Supreme Court
recognised that the President does have the right to keep many conversations
confidential, but it nevertheless held that the duty to ensure fairness in a
criminal trial overrides that privilege. Richard Nixon resigned as President

88 R (Amin) v Secretary of State for the Home Department [2004] 1 A.C. 653; R

(Middleton) v West Somerset Coroner [2004] 2 All E.R. 465; R (Sacker) v West
Yorkshire Coroner [2004] 2 A.C. 182; R (Takoushis) v HM Coroner for Inner
North London [2005] EWCA Civ. 1440; R (D) v Secretary of State for the Home
Department [2006] EWCA Civ. 143.

89 Shubhankar Dam, 'Polluting Environment, Polluting Constitution: Is a "Polluted"
Constitution Worse than a Polluted Environment?' (2005) 17 J. Envtl. L. 383.

90 Our Republican Constitution, p.133.
91 Council of Civil Service Unions v Minister for the Civil Service [ 1985] 1 A.C. 374.
92 Council of Civil Service Unions v UK (1987) 50 D.R. 228.
93 R v Secretary of State for Foreign and Commonwealth Affairs, ex parte Everett

[1989] 1 All E.R. 655.
94 R v Secretary of State for the Home Department, ex parte Bentley [1993] 4 All

E.R. 443.
95 R (Abbasi) v Secretary of State for Foreign and Commonwealth Affairs [2002]

EWCA Civ. 1598.
96 The Armed Forces (Parliamentary Approval for Participation in Armed Conflict)

Bill - a private member's measure - is currently before Parliament.
9US v Nixon (1974) 418 U.S. 683.
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just two weeks after the Supreme Court's decision.9" The closest Britain has
come to this degree of scrutiny of executive privilege was probably during
the recent Hutton Inquiry into the death of David Kelly. 9 The outcome of
that inquiry is for present purposes irrelevant, but what is worth noting is the
irony that a Law Lord who was not presiding in a court and who could not
make any judgment as to civil or criminal liability was nevertheless supplied
with more information than he would have been given if he had been so
presiding - he even got to see Alastair Campbell's private diary!

My fourth suggestion is that the doctrine which allows foreign governments
to claim sovereign immunity when sued in the United Kingdom needs to be
restricted. The primacy of customary international law should be recognised.
For example, people who are the victims of state-sponsored torture abroad
should be able to sue the foreign governments in British courts' 0 and, if they
win, they should be able to enforce the judgment against the foreign
government's assets in this country. As it happens, an appeal dealing with
this point has just concluded in the House of Lords.' When they are writing
their judgments let's hope the Law Lords in that case make as good a use of
international law as they did in the two Belmarsh cases"0 2 and in the Pinochet
case some years ago.10 3

Fifthly, as I argued in the Livingstone lecture,0 4 judges should put a severe
dent in the constitutional principle that international treaties ratified by the
government have no effect within our national legal system unless they have
been expressly incorporated into our law."0 5 In the Northern Irish case of
McKerr, two years ago,0 6 Lord Steyn called for this dualist approach to
international law to be reconsidered. A majority of judges in the High Court
of Australia came to the same conclusion nearly 10 years before that,'0 7

though it is fair to say that the idea has not since taken root there and, apart
from its work on the rights of indigenous peoples,0 8 the Australian Court has
a record that is probably worse than that of the House of Lords in implying
constitutional rights.'09 Of course allowing treaties to have an effect does not

98 The court announced its decision on 24 July 1974; the President resigned on 8
August 1974.

99 www.the-hutton-inquiry.org.uk.
10o Contrary to the outcome in Al-Adsani v Kuwait (1996) 107 I.L.R. 536.
lo' Jones v Ministry of the Interior of Saudi Arabia. For the Court of Appeal decision

see [2004] EWCA Civ. 1394.
102 See n.30 and n.3 i above.
103 R v Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte

(No. 3) [2000] 1 A.C. 147.
104 See n.80 above.
'os This is the so-called principle of dualism. It was approved by the House of Lords

in what is known as The International Tin Council case, i.e., J H Rayner (Mincing
Lane) Limited v Department of Trade and Industry [1990] 2 A.C. 418.

106 [2004] 1 A.C. 807.
07 Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 C.L.R. 273.

108 Notably in Mabo v Queensland (No 2) (1992) 175 C.L.R. I. See, generally, Haig
Patalan, Judging Democracy: The New Politics of the High Court of Australia,
ch.5.

109 David Kinley (ed.), Human Rights in Australian Law, pp.36-43 and Patalan,

n.108 above, ch.3. But, unlike the House of Lords, the High Court retains the
jurisdiction to declare Acts to be unconstitutional.
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mean that they have to become binding: judges should develop a rebuttable
presumption that national law must be read in a way which makes it
consistent with ratified treaties unless there are very strong policy reasons
why an inconsistency should be preserved. This would go further than the
principle of statutory construction which is currently applied, namely, that
statutes are to be read as consistent with ratified treaties only if they are
reasonably capable of bearing such a meaning."10

Sixthly, judges should expand still further the sources they are prepared to
look at before they decide cases. At present they very largely restrict
themselves to 'legal' sources, ignoring information which is primarily
economic or sociological in nature. They should, in short, accept American-
style 'Brandeis briefs'."' Provided limits are placed on the size of such
documents, and that resort to oral argument is more time-limited, as it is in
the Washington and Strasbourg courts, there is no reason to believe that
proceedings in British courts would be unduly lengthened as a result of this
reform.

Seventhly, and this links to the point just made, judges need to commit
themselves to a much more contextual approach to statutory interpretation,
one that goes beyond the requirement in section 3 of the Human Rights Act
1998 that legislation must be read and given effect in a way which is
compatible with Convention rights 'so far as it is possible to do so'."

2 An
archetypal example of this not happening is the recent case of R v J,"3 where
a man in his thirties who had allegedly had repeated sex with a 13-year-old
girl was charged with indecent assault on a woman, contrary to section 14 of
the Sexual Offences Act 1956. He was not charged with having unlawful
intercourse with a girl under 16, contrary to section 6, because a prosecution
for that offence had to be brought within 12 months and this one had not
been." 4 The four male Law Lords allowed the defendant's appeal against
conviction, on the basis that Parliament could have had no possible purpose
in prohibiting a prosecution under section 6 after the lapse of 12 months if
exactly the same conduct could then be prosecuted under section 14." Lord
Bingham said that any other result was 'impossible' and Lord Steyn thought
the conclusion was 'inescapable'. Yet Lady Hale, who is so far the only
woman to have been appointed to our top court, strongly dissented. For her
the only unfairness in the case was that being done by her fellow judges to
the young girl and the many like her. 16 Lady Hale said the Sexual Offences
Act was a mess when it was enacted and was an ever greater mess when it

11o Garland v British Rail Engineering Ltd [1983] 2 A.C. 751. See the discussion in
Murray Hunt, Using Human Rights Law in English Courts, pp.76-88.
Louis Brandeis (later a justice of the US Supreme Court) first submitted a
collection of medical and sociological evidence in Muller v Oregon (1908) 208
U.S. 412.

112 S.3 was used quite imaginatively by the House of Lords in R v A [2002] 1 A.C.
45 and Ghaidan v Godin-Mendoza [2004] 2 A.C. 557.

"i' [2005] 1 A.C. 562. For comments see [2005] P.L. 193.
"4 S.37(2) of, and para.10(a) of Sch.2 to, the 1956 Act. The time limit was abolished

from I May 2004 by the Sexual Offences Act 2003.
H Especially, they added, as the maximum penalty for both offences was the same -

10 years in prison.
116 ibid., para.69.
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was amended. It simply was not possible to discern within it a Parliamentary
intention along the lines suggested by her brethren. As she put it: 'Although
we do have to try to make sense of the words Parliament has used, we do not
have to supply Parliament with the thinking that it never did and the words
that it never used."' 7 I fervently hope that Lady Hale's approach to statutory
interpretation is the one that begins to prevail. As we all know, context is
everything.

My eighth point is that senior judges should begin to exercise the power to
overrule precedents for the future only. At present, when they overrule a
precedent, one of the parties to the case at hand bears the consequences of
the change to the law, even though that party might have thought the 'old'
law was perfectly good and have based his or her conduct on it. Prospective
overruling avoids this sense of injustice, allowing the case at hand to be
decided in accordance with the pre-existing law but sending out a message to
future litigants that for them the law has changed. The Federal Constitutional
Court of Germany has given itself this power, where practical reasons
demand it." 8 Seven Law Lords asserted it for themselves in the Spectrum
Plus case last year, but they opted not to make use of it on the facts before
them." There seems to me to be particular scope for prospective overruling
in criminal cases, where it is surely unjust that a defendant can find him - or
herself punished for falling foul of a new interpretation of the law that did
not exist at the time the alleged crime was committed. 2 °

Ninthly, judges should be prepared to consider abstract legal questions, the
so-called actio popularis. They are edging towards doing this, as is evident
from cases such as the one taken by The Guardian against the statutory ban
on campaigning to abolish the monarchy' 2 ' or the one brought by the Family
Planning Association here in Belfast against the uncertainty inherent in
Northern Ireland's abortion laws. 12 If judges did a lot more of this kind of
judging they would help to clarify legal principles and in the process greatly
enhance the rule of law.

Finally, and most radically, our top judges should claim for themselves the
power to declare Acts of Parliament to be unconstitutional. We should never

"7 ibid., para.89.
18 Lars Mammen, 'A Short Note on the German Federal Constitutional Court and its

Power to Review Legislation' [2001] E.H.R.L.R. 433.
119 Re Spectrum Plus Ltd [2005] 3 W.L.R. 58.
2 Art.7 of the European Convention on Human Rights supposedly prohibits

retrospective criminal law, yet the European Court still managed to find no
breach of this when the House of Lords upheld the conviction of a man for raping
his wife at a time when such behaviour was not thought to be criminal: R v R
[1992] 1 A.C. 599 and CR v UK (1996) 21 E.H.R.R. 363. See, generally,
Michael Zander, The Law-Making Process (61h ed., 2004), pp.3 97 -4 03 .

12l R (Rusbridger) v Attorney-General [2004] 1 A.C. 357. The bar derives from s. 3
of the Treason Act 1848. See too R v Secretary of State for the Home
Department, ex parte Salem [1999] A.C. 450, where the Lords said they had a
discretion (not exercised in the case) to hear a point of public law of public
interest, notwithstanding that the facts giving rise to the dispute have changed in
favour of the party who initiated the proceedings.

122 Re Family Planning Association for Northern Ireland's Application [2005] N.I.
188. See too Re E's Application [2003] N.I.J.B. 288.
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forget that the doctrine of Parliamentary sovereignty, which supposedly lies
at the base of our constitution, is itself a construct of the common law.'23 The
current Attorney General, Lord Goldsmith, expressly stated this in an answer
to a Parliamentary question asked by Lord Lester of Herne Hill two years
ago. 24 Judges can therefore, if so inclined, modify the doctrine. This is what
the Law Lords were invited to do last year when there was a challenge by the
Countryside Alliance to the constitutionality of the Hunting Act 2004, passed
by the House of Commons without the consent of the second Chamber.2 '
While all nine Law Lords held the Act to be valid, because it was passed in
accordance with the Parliament Act of 1949, which in turn had been passed
in accordance with the Parliament Act of 1911, five Law Lords expressly
stated 26 that if the House of Commons alone were to try to delete from the
1911 Act the section which prevents it from extending the maximum
permitted life of a Parliament beyond five years, that would not be a
constitutional Act. Lord Steyn went further, suggesting that courts should be
able to invalidate Acts which seek to abolish any fundamental feature of our
constitution, such as the right of access to judicial review. 27

In 2004, when the government was pushing another of its Asylum and
Immigration Bills through Parliament, it inserted a provision 2 ' which would
have ousted the jurisdiction of the courts to hear challenges against decisions
of the immigration appeal tribunals. There was a huge outcry, not least from
Lord Woolf, the Lord Chief Justice.' 29 Eventually the clause was dropped.
But if Parliament had gone ahead and enacted it, would courts have held it to
be unconstitutional? I very much hope so. Similarly, if in April 2006 the
government had not climbed down on its Legislative and Regulatory Reform
Bill, under which ministers could have done all sorts of things that only an
elected Parliament should be able to do, I like to think that, had a challenge
been raised in the courts against a government measure taken under the Act,
judges would have declared it too to be unconstitutional. As Gibbon noted in
The Decline and Fall of the Roman Empire, published around the same time
as the American Constitution: 'The principles of a free constitution are
irrecoverably lost, when the legislative power is nominated by the

123 See, e.g. H.W.R. Wade, 'The Legal Basis of Sovereignty' (1955) 13 C.L.J. 172.
124 Hansard (H.L.), 31 March 2004, col. W.A. 160.
125 R (Jackson) v Attorney General [2006] 1 A.C. 262. For a comment see Michael

Plaxton, 'The Concept of Legislation: Jackson v Her Majesty's Attorney General'
(2006) 69 M.L.R. 249.

126 Lord Nicholls (para.59), Lord Steyn (para.79), Lord Hope (para.122), Lady Hale
(para. 164) and Lord Carswell (para.175).

127 ibid., para. 102 ('In exceptional circumstances involving an attempt to abolish

judicial review or the ordinary role of the courts, the Appellate Committee of the
House of Lords or a new Supreme Court may have to consider whether this is a
constitutional fundamental which even a sovereign Parliament acting at the behest
of a complaisant House of Commons cannot abolish'.) For extra-judicial
comments by Lord Steyn in the area of constitutional law see 'Democracy
Through Law' [2002] E.H.R.L.R. 723.

128 Clause 14.
129 'the rule of Law and a Change in the Constitiution', Squire Centenary Lecture,

Cambridge, 3 March 2004, available on the website of the Department for
Constitutional Affairs. See too, 'Lord Steyn's Comments from the Lester and
Pannick Book Launch' [2004] J.R. 107.
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executive'.13 Or, as the US Supreme Court put it in 1966, 'Where rights
secured by the Constitution are involved, there can be no rule making or
legislation which would abrogate them'. 3'

"0 The Decline and fall of the Roman Empire (1776-88), ch.3.
'1 Miranda v Arizona (1966) 384 U.S. 436 at 491.
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Safe in their hands? Britain's Law Lords
and human rights

Brice Dickson*
Professor of International and Comparative Law, Queen's University Belfast

This paper which is the revised text of the first Stephen Livingstone Memorial Lecture
delivered in February 2006, survevs the human rights jurisprudence of the House of
Lords over the past 10 years. It considers not just how the Law Lords have responded to
the Human Rights Act 1998 but also how they have developed the law on equality,
asylum and immigration. In assessing whether human rights are 'safe' in the hands of
the Law Lords, it looks, first, at how willing the Law Lords have been to engage with
human rights arguments, concluding that they have relished such discourse. The piece
then examines how rigorously the Lords have protected rights guaranteed by the Euro-
pean Convention for the Protection of Human Rights and Fundamental Freedoms 1950.
The conclusion reached is that the Law Lords have been doing a good job on that front.
What is preventing them from adopting an even more rights-based approach to their
work in general is the UK's stubborn adherence to the 'dualist' theor- of international
law. The author agrees with Lord Steyn that the time has come to reconsider that posi-
tion.

Let me first of all set out the parameters of what I am seeking to do in this
address. I am going to be focusing on the Law Lords, who of course are Britain's 12
most senior judges. Officially entitled Lords of Appeal in Ordinary, they decide
cases in the Appellate Committee of the House of Lords, hearing appeals in all kinds
of cases from all over the UK (except criminal cases arising in Scotland). They also
spend quite a bit of time sitting as judges in the Judicial Committee of the Privy
Council, hearing appeals in 'devolution' cases (which, so far, have all been from
Scotland) and from some small jurisdictions abroad such as Jersey and Jamaica.
From time to time, they are assisted by retired judges or by serving judges who also
happen to be peers, such as the Lord Chief Justice of England and Wales or the
Master of the Rolls.'

I will be looking at the approach adopted by the Law Lords to human rights and
I will confine my attention to what they have said during the past 10 years or so in
the House of Lords. There is not the time or space to review their record in the Privy
Council.2 But by 'human rights' I mean the whole spread of human rights. I will

* This is the revised text of the first Stephen Livingstone Memorial Lecture, delivered at

the Human Rights Centre of the Queen's University Belfast on 16 February 2006. At the time
of his sudden death in March 2004, Stephen Livingstone was Professor of Human Rights and
Director of the Human Rights Centre at Queen's University. I am grateful for the comments
made on an earlier draft of this text by an anonymous reviewer. Errors remaining are mine
alone.
1. Eg of the 74 cases decided in 2005, retired judges sat in eight, Lord Phillips of Worth
Matravers MR sat in five and Lord Woolf CJ sat in one.
2. Cf N Roberts 'The Law Lords and human rights: the experience of the Privy Council in
interpreting Bills of Rights' [2000] EHRLR 147. The Privy Council's jurisdiction in the
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concentrate on the rights protected by the Human Rights Act 1998, which, from 2
October 2000, gave the force of law throughout the UK to most of the rights contained
in the European Convention for the Protection of Human Rights and Fundamental
Freedoms 1950 (the European Convention). However, I will also consider human
rights more broadly defined. There are many rights which the British government has
promised to uphold in international documents but which are not covered by the
Human Rights Act 1998. And there are human rights which are protected by the
common law of England and Northern Ireland quite apart from what any international
document might say.

The question I am addressing, therefore, is whether human rights, broadly defined,
are safe in the hands of the Law Lords. In other words, can we trust these judges to
protect adequately those rights? What has their recent record been like? Does it give
human rights campaigners cause for hope or for despair? What I am not doing is
asking whether Law Lords are the best people to be protecting human rights, or
whether they are better at doing so than some other group. Specifically, I am not
seeking to compare their record with that of the government or Parliament. Colin
Harvey has recently published an article in which he reflects on the opposing views
of Ronald Dworkin and Jeremy Waldron on that question, 3 coming down, I would
say, somewhere between the two positions, perhaps more on the side of Dworkin,
who sees a very important role for judges in this field. In this address, I am taking it
as read that people besides judges must also protect human rights. All I am concerned
with for the present is whether Britain's top judges are playing as significant a role
as they should be in this field.

Until recently, of course, the traditional view was that judges could not be trusted
with human rights at all. John Griffith was adamant about that4 and Keith Ewing5 is
still extremely sceptical. Conor Gearty used to be in the same camp, but he seems to
have shifted his ground in the last few years.6 My own view is that the current batch
of Law Lords does a pretty good job in the human rights arena. While not yet
matching the achievements of the Supreme Court of Canada or the Constitutional
Court of South Africa, the Lords are fast obtaining a global reputation for their pro-
human rights approach in legal disputes. The fact that the current British government
is now a frequent critic of the Lords' decisions is itself, perhaps, some evidence of
their emerging status.

To analyse how 'safe' human rights are in the hands of the Law Lords I will apply
two tests. First, when they are not obliged to do so, how willing are they to engage
in human rights discourse? How prepared are they, for example, to deal with argu-
ments based on internationally agreed human rights standards that have not been

Caribbean may gradually shift to the newly established Caribbean Court of Justice; see D
O'Brien 'The Caribbean Court of Justice and reading down the independence constitutions of
the Commonwealth Caribbean: the Empire strikes back' [2005] EHRLR 607.
3. C Harvey 'Talking about human rights' [2004] EHRLR 500.
4. See, eg, JAG Griffith The Politics of the Judiciary (London: Fontana Press, 5th edn, 1997).
5. See his 'The Human Rights Act and parliamentary democracy' (1999) 62 MLR 79 and
'The futility of the Human Rights Act' [2004] PL 829. For reactions see A Lester 'The utility
of the Human Rights Act: a reply to Keith Ewing' [2005] PL 249; F Klug and K Starmer
'Standing back from the Human Rights Act: how effective it is five years on?' [2005] PL 716.
6. For an account of his recent views, see C Gearty Principles of Human Rights Adjudication
(Oxford: Oxford University Press, 2004) and Can Human Rights Survive? The Hamlyn Lectures
2005 (Cambridge: Cambridge University Press, 2006).
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directly incorporated into British law?7 And in situations where they have some
discretion in the matter, to what extent do they display a desire to hear cases that
provide an opportunity for them to clarify the law on a human rights point? My second
test is a narrower one: given that the Law Lords are now obliged to confront the
challenges presented by the Human Rights Act 1998, how vigorous have they been
in protecting European Convention rights? Have they been thorough and progressive
in their analyses? Have they been principled and united in their decisions? Have they
displayed closed minds or blurred vision?

THE FIRST TEST OF 'SAFETY'

As regards the first test, how willing have the Lords been to engage with human rights
arguments when they have had an option whether to do so? An easy answer would
take as the starting point the Lords' obvious willingness to hear cases dealing with
European Convention points. When it sits as a court, the House of Lords is a public
authority for the purposes of the Human Rights Act 1998 and it must then act in
accordance with the European Convention. But, arguably, this duty kicks in only once
the House has convened a committee to hear a case. To a large extent, the House can
decide for itself which cases are heard by that committee. Litigants usually require
leave to appeal to the House and it is now uncommon for that leave to be granted by
a lower court, so it has to be sought from the Lords themselves. They receive about
240 or so petitions each year,8 and they grant leave in one out of every three or four
of these. The remainder are summarily rejected with no substantive reasons being
given for the rejection. So the Lords could, if they wished, simply not deal at all with
appeals that raise human rights issues. But the figures show that, far from recoiling
from such issues, the Lords have positively relished engaging with them. In the last
5 years, there have been 320 cases decided by the House of Lords.9 By my calcula-
tions, one in four of these has involved substantial examination of a Human Rights
Act point. Last year (2005) the figure was one in three. In addition, there are a handful
of cases each year which raise human rights issues that do not involve the Human
Rights Act 1998. The Lords' own website reveals that 24 of the cases currently
awaiting hearing or judgment also involve human rights questions. So there appears
to be no lack of appetite amongst their Lordships for granting leave to appeal in cases
involving human rights issues. At the same time, they do not automatically grant leave
in such cases. In a sample survey I conducted of all the leave petitions considered by
the Law Lords in the first 6 months of 2005, I identified 16 cases involving Human
Rights Act points in which leave to appeal was refused."

7. According to para 7 of the Bangalore Principles, first agreed by eminent judges and
practitioners in 1988, 'It is within the proper nature of the judicial process and well-established
judicial functions for national courts to have regard to international obligations which a country
undertakes - whether or not they have been incorporated into national law - for the purpose
of removing ambiguity or uncertainty from national constitutions, legislation or common law'.
8. See the Judicial Statistics for England and Wales, published annually and available at
http://www'judiciary.gov.uk/keyfacts/statistics/index.htm.
9. There were 70 in 2001; 50 in 2002; 71 in 2003; 56 in 2004; 73 in 2005. A 'case', here,
is a discrete set of judgments; one case may embrace a number of conjoined appeals.
10. Eg R v Ahmed [2005] 1 WLR 122 (CA), [2005] 1 WLR 802 (pet dis); R (Nilsen) v
Governor of HMP Full Sutton [2005] 1 WLR 1028 (CA), [2005] 1 WLR 1659 (pet dis); R (X)
v Chief Constable of West Midlands Police [2005] 1 WLR 65(CA), [2005] 1 WLR 2004 (pet dis).
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I will look at the Law Lords' record in Human Rights Act cases when I am
examining the second of my two tests of 'safety'. Let me now focus on cases which
have not turned on that Act.

There are three outstanding examples in recent years of the Lords applying what
are essentially principles derived from customary international human rights law. The
first of these is the well-known case involving General Pinochet. We all remember, I
am sure, that the House's eventual decision in that case was that Pinochet could be
extradited, notwithstanding his status as a former head of state." This was not as
human rights friendly an outcome as the initial decision in the case : because, rather
than hold that he could be extradited to face charges of torture regardless of when it
might have occurred, the Lords limited Pinochet's potential liability to events occur-
ring after the UN's Convention Against Torture and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment 1984 was incorporated into British law in 1988.13 But
even this was a resounding affirmation by the House that it was prepared to apply the
international prohibition on torture against someone who was claiming sovereign
immunity for his actions. The decision has done much to bring home to dictators the
world over that they risk being prosecuted for torture if they set foot in Britain at any
time after ceasing to hold office. Unfortunately, 3 years prior to the Pinochet case,
the House refused leave to appeal to a man who was seeking damages from the Sheikh
and State of Kuwait for the torture he had allegedly suffered in that country: the House
seemed content with the Court of Appeal's decision that British law still accords state
immunity in respect of civil liability for torture.1" Even more unfortunately, the
European Court of Human Rights found no breach of Arts 3 or 6 of the European
Convention on those facts. 5

A further healthy disregard for the immunity of dictators was displayed by the
Lords in the 2002 case of Kuwait Airways Corp v Iraqi Airways Co (No 3), 16 where
it was held that an Iraqi decree issued during the first Gulf War, which confiscated
aircraft belonging to a Kuwaiti company, was null and void because it was issued in
defiance of a Security Council Resolution.

And thirdly, as recently as December 2005, the Lords again rose to the occasion
in what can be called the second Belmarsh case, when they held unanimously, as a
bench of seven judges, that it was unlawful for a British court to rely upon evidence
that might have been extracted anywhere in the world through the use of torture. 7

Lord Bingham of Cornhill, who gave the leading speech, once again demonstrated a

11. R v Bow Street Metropolitan Stipendiary Magistrate, ex p Pinochet Ugarte (No 3) [2000]
1 AC 147. See, generally, D Turns 'Pinochet's fallout: jurisdiction and immunity for criminal
violations of international law' (2000) 20 LS 566.
12. R v Bow Street Metropolitan Stipendiary Magistrate, ex p Pinochet Ugarte [2000] 1 AC
61. This decision was vacated because Lord Hoffmann was considered to have had a conflict
of interest: R v Bow Street Metropolitan Stipendiary Magistrate, ex p Pinochet Ugarte (No 2)
[2000] 1 AC 119.
13. By the Criminal Justice Act 1988, s 134(1).
14. Al-Adsani v Kuwait (1996) 107 ILR 536.
15. Al-Adsani v UK (2002) 34 EHRR 273; the decision on Art 3 was by 17 to 0; on Art 6 it
was by 9 votes to 8. See, generally, the report by the Human Rights Committee of the
International Law Association (British Branch) 'Civil actions in the English courts for serious
human rights violations abroad' [2001] EHRLR 129 and K Parlett 'Immunity in civil proceed-
ings for torture: the emerging exception' [2006] EHRLR 49.
16. [2002] 2 AC 883.
17. A v Secretary of State for the Home Department (No 2) [20051 3 WLR 1249.
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wonderful appreciation of the values implicit in international human rights standards.
It is regrettable, however, that what he said about the burden of proof in such cases
was not accepted by a majority of his colleagues: he and Lords Nicholls of Birkenhead
and Hoffmann wanted to require the party seeking to adduce the allegedly tainted
evidence to establish its admissibility, but the other judges preferred to hold that the
appropriate test was for the court or tribunal to ask itself whether it had been
established, by means of such diligent inquiries into the sources as it was practicable
to carry out and on a balance of probabilities, that the information relied upon was
obtained by torture. As Lord Nicholls of Birkenhead pointed out, the majority's
approach would in practice 'largely nullify the principle, vigorously supported on all
sides, that courts will not admit evidence procured by torture. That would be to pay
lip-service to the principle'."

It seems clear from these three decisions that the House of Lords has been striving
in recent years to establish itself as a supreme court that is acutely conscious of the
importance of human rights to the sustainability of democracy.

Three further contexts in which the Law Lords have had to consider human
rights standards beyond those in the European Convention are those of equality law,
asylum law and immigration law. Here the picture is not as rosy as one might wish
it to be, but I would submit that, on balance, it is still a relatively healthy one. In its
recent decisions on equality law the House has stressed, for example, that a discrim-
ination claim can succeed even though the person responsible had no conscious
intention or motive for discriminating.1 9 It has also confirmed that, in this context,
the legal definition of 'less favourable treatment' is a broad one: if the claimant's
opinion that the treatment was to his or her detriment is reasonable, that suffices.20

And it is enough if the claimant can reasonably say that he or she would have
preferred not to have been treated differently from others, even if, on the facts, the
different treatment was actually to his or her benefit. 1 The Lords have also adopted
a broad view of when someone can be said to have 'aided' another to discriminate.22

But they have emphasised that it is still not enough for a claimant merely to show
that an employer has acted unreasonably: the claimant must be able to point to a
comparator who would not have been treated in the same way.23 In its decision in
the first Belmarsh case, which I will refer to later, the Lords again relied heavily on
the concept of equality.24 Indeed as Sandra Fredman has pointed out, that decision
raises equality to the status of a primary democratic value protected by our legal
system.25

Turning to asylum law, the Lords have recently held, in two separate cases, 26 that
an asylum applicant can be deported from Britain only if none of his or her rights
under Arts 2-9 of the European Convention would thereby be breached. In three

18. Ibid, at para [80]; this position was endorsed by Lord Bingham of Cornhill at para [62].
19. Nagarajan v London Regional Transport [2000] 1 AC 501.
20. Shamoon v Chief Constable of the RUC [2003] 2 All ER 26.
21. Chief Constable of West Yorkshire v Khan [2001 ] 1 WLR 1947.
22. Anyanwu v South Bank Student Union [2001] 1 WLR 638.
23. Glasgow Cit. Council v Zafar [1997] 1 WLR 1659.
24. A v Secretary of State for the Home Department [2005] 2 AC 68.
25. S Fredman 'From deference to democracy: the role of equality under the Human Rights
Act 1998' (2006) 122 LQR 53.
26. R (Ullah) v Special Adjudicator [2004] 2 AC 323 and R (Razgar) t, Secretary of State for
the Home Department [2004] 2 AC 368.
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further cases, 27 while the claims for asylum were rejected on the facts, the House
accepted that persecution abroad by relatives of the applicants or by other non-state
agents (such as gangs of skinheads in Slovakia) could, in theory, lead to the grant of
asylum under the Refugee Convention: 28 it is only necessary for the asylum applicant
to satisfy the fear of persecution requirement, not that the state from which the
applicant is fleeing is 'accountable' for that persecution. In a further case, the Lords
affirmed that a person who feared persecution by the security forces in Sri Lanka,
because they wrongly suspected him of being a member of the Tamil Tigers, could
claim asylum in Britain.2 9 In so deciding, the Lords relied upon the Handbook on
Procedures and Criteria for Determining Refugee Status, produced by the office of
the United Nations High Commissioner for Refugees in 1979. Perhaps most remark-
ably of all, in the ground-breaking case of Shah,3" the Lords held that two married
Pakistani women who, because of their alleged marital infidelities might have been
subjected to inhuman treatment if they were returned to Pakistan, could claim asylum
in Britain. They were considered to be members of 'a particular social group'.3 And
in November 2005, in R v Secretary of State for the Home Department, ex p Lim-
buela,3 2 it was held that the Home Secretary is under a positive duty33 to provide
material support to an asylum applicant, even when his or her application is not made
as soon as reasonably practicable after arriving in the UK, so long as, on a fair and
objective assessment of all the relevant circumstances, the applicant otherwise faces
the imminent prospect of serious suffering caused by the denial of shelter, food or
the most basic necessities of life.

On the other hand, the Lords have also held that there is not yet an internationally
recognised right to refuse on grounds of conscience to undertake compulsory military
service and so asylum still cannot be claimed in Britain on that basis.34 In 2002, they
held that detention of asylum applicants in 'reception centres' is lawful, provided it
is not organised on an arbitrary basis or for a disproportionate period.3 In the most
recent case of all, the Lords have held that asylum applicants can be returned to a

27. R (Bagdanavicius) v Secretary of State for the Home Department [2005] 2 WLR 1359;
Horvath v Secretary of State for the Home Department [2001] 1 AC 489 (on which see D Fraser
'To belong or not to belong: the Roma, state violence and the new Europe in the House of
Lords' (2001) 21 LS 569); R v Secretary of State for the Home Department, ex p Adan [2000]
1 WLR 1033.
28. The Convention Relating to the Status of Refugees 1951 (the Refugee Convention) has
been incorporated into UK law through the Immigration and Asylum (Procedure) Rules 2003,
so the Law Lords have no choice but to apply it. However, they still have considerable freedom
as to whether or not to interpret the provisions of that convention in a human rights friendly
manner.
29. R (Sivakumar) v Secretary of State for the Home Department [2003] 1 WLR 840.
30. R v Immigration Appeal Tribunal, ex p Shah [ 1999] 2 AC 629.
31. A well-founded fear of persecution owing to 'membership of a particular social group'
is one of the defining characteristics of a refugee according to Art IA of the Refugee Conven-
tion (as amended by a Protocol in 1967).
32. [2005] 3 WLR 1014, analysed by A Mackenzie at [2006] EHRLR 67.
33. Under Art 3 of the European Convention as well as under s 55(5)(a) of the Nationality,
Immigration and Asylum Act 2002.
34. Sepet v Secretary of State for the Home Department [2003] 1 WLR 856. See, generally,
H Gilbert 'The slow development of the right to conscientious objection to military service
under the European Convention on Human Rights' [2001] EHRLR 554.
35. R (Saadi) v Secretary of State for the Home Department [2002] 1 WLR 3131.
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country where they previously faced persecution provided that they are relocated to
a place within that country where there is no such risk and that the applicant can
reasonably be expected to stay in that place. 36 The test is not, apparently, whether the
quality of life in the place of relocation meets the basic norms of civil, political and
socio-economic human rights. In situations where the persecution is state-sponsored,
however, the Lords admitted that relocation may not be a reasonable option.

In immigration law, the Lords had to decide in Rehman37 whether a person with
temporary permission to stay in Britain could be required to leave in the interests of
national security, even though his alleged activities were not targeted at Britain or at
its citizens. They held that he could. Given that the Home Secretary was satisfied, on
the basis of information he had received from confidential sources, that Mr Rehman
was involved with an Islamic terrorist organisation, and that the House's decision was
announced just a month after 9/11, the outcome was perhaps unsurprising, though of
course it was rationalised in legal and not political terms. But some commentators
have criticised the decision for displaying too much deference to the government's
view of what is a matter of national security. It seems clear that the Lords could have
been more rigorous in their scrutiny of the government's claims in this case. But, of
course, no international human rights treaty confers an absolute right on the nationals
of one country to be allowed to enter another. A further decision illustrating the same
point is N v Secretarn, of State for the Home Department,38 where the Lords ruled that
it would not be a breach of Art 3 of the European Convention for a woman in the
advanced stages of AIDS to be deported to Uganda, even though she was certain to
die there much sooner than if she were allowed to remain in Britain, a decision which
the Lords went to some lengths to distinguish from that taken by the European Court
of Human Rigts some years earlier in D v UK.39 On the other hand, in the European
Roma Rights Centre case,' the Lords firmly invalidated a scheme which enabled
British immigration rules to be operated extra-territorially through a pre-entry clear-
ance system. Interestingly, the scheme was not found to be contrary to the Refugee
Convention, or to customary international law, but to Britain's domestic Race Rela-
tions Act 1976, a clear but rare example of national human ights standards being
found to be higher than international standards.4'

The truth remains that, apart from the European Convention, the UN Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
1984 and the Refugee Convention, all of which have been largely incorporated into
British law, it is still unusual for the Law Lords to rely upon international human
rights standards.4 - There are very occasional references to International Labour

36. Januzi v Secretar of State for the Home Department [2006] 2 WLR 397.
37. Secretary of State for the Home Department v Rehman [2003] 1 AC 153.
38. [2005] 2 AC 296. See S Palmer 'AIDS, expulsion and Article 3 of the European Conven-
tion on Human Rights' [2005] EHRLR 533.
39. (1997) 24 EHRR 423.
40. R (European Roma Rights Centre) v Immigration Officer at Prague Airport [2005] 2 AC 1.
41. Another example of this phenomenon is R (Smith) v Parole Board [2005] 1 WLR 350,
where the question was whether the Parole Board had breached the ights of two prisoners
who, having been recalled to prison under s 39 of the Criminal Justice Act 1991 for breaching
the conditions of their release on licence, were denied an oral hearing by the Parole Board
when it was considering whether to revoke their licences. The Lords held that there was no
breach of Arts 5(1), 5(4) or 6(1) of the European Convention but that there was a breach of
the common law duty of procedural fairness.
42. See, generally, A Lester and D Pannick (eds) Human Rights Law and Practice (London:
LexisNexis, 2nd edn, 2004) ch 9.
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Organisation conventions, some of which are reflected in domestic legislation on
employment, or to the Convention on the Rights of the Child 1989, some of which
is reflected in the Children Act 1989, but there are none, as far as I know, to the
International Covenant on Economic, Social and Cultural Rights 1966, to the Euro-
pean Social Charter 1961 or to the European Framework Convention on the Rights
of National Minorities 1995. Of course the main stumbling block in this arena remains
the UK's obstinate insistence on adhering to the 'dualist' approach to international
law, the one which says that an international treaty creates no rights or obligations at
the national level unless and until it has been incorporated through domestic legisla-
tion. The time has surely come, as Lord Steyn admitted in Re McKerr,43 to reconsider
that approach, validated though it is by the House of Lords' 1989 decision in what
is known as the International Tin Council case.' I would submit that it is within the
power of the House to overturn that decision and to construct a new approach to
international law which would allow British judges to take international human rights
standards into account in a more systematic fashion than they do at present. In relation
to the European Convention, ss 2 and 3 of the Human Rights Act 1998, as will shortly
be demonstrated, have led the way in this regard: in my view those provisions should
be taken as representative of a more general common law approach entitling judges
to take international human rights standards into account once the government has
indicated on the international plane that it intends to comply with them."

THE SECOND TEST OF 'SAFETY'

Turning to the second test I want to apply when assessing whether human rights are
safe with the Law Lords: how have they performed when dealing with cases where
European Convention rights have been at issue, rights which they are legally obliged
to protect? The simplest way of painting the current picture is by dividing the positive
indicators from the negative ones. I will begin with the former.

First, the House is now much more willing than it used to be to interpret legal
rules in a way which takes into account the requirements of the European Convention.
I am not talking here about the cases on statutory interpretation - I will be coming
to those soon - but rather about the cases where judge-made law has been altered so
as to accommodate the European Convention. The most obvious example is probably
Daly,46 where the Lords stressed that in the law of judicial review the principle of

43. [2004] 1 WLR 807.
44. JH Rayner (Mincing Lane) Limited v Department of Trade and Industry [1990] 2 AC 418.
See, generally, E Evatt 'The impact of international human rights law' in G Huscroft and P
Rishworth (eds) Litigating Rights: Perspectives from Domestic and International Law (Oxford:
Hart Publishing, 2002) pp 281-303.
45. In Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273 a majority
in the High Court of Australia suggested that decision makers at the federal level in that country
may need to take account of international treaties ratified by Australia but not yet implemented
by legislation (such as the UN Convention on the Rights of the Child 1989). However, this
stance has not been supported by subsequent Australian governments and has not led to the
abandonment of the dualist approach to international law in that country; see G Williams
Human Rights under the Australian Constitution (Melbourne: Oxford University Press, 1999)
pp 20-21.
46. R (Daly) v Secretary of State for the Home Department [2001] 2 AC 532.
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proportionality must be applied if a public authority's decision is challenged on
human rights grounds. In Daly, even the 'heightened scrutiny' test which the Court
of Appeal had laid down in the 'gays in the army' case47 was deemed by the Lords
to be insufficient to meet the European Convention's standards. The House's decision
in the planning case of Alconbury is another good example of its principled approach
to the applicability of the European Convention.48 That decision is rooted in a realistic
appreciation that some decisions taken by public authorities are primarily adminis-
trative rather than quasi-judicial in character and that for them the availability of
judicial review is a sufficient guarantee of the right to a fair trial for those who are
disappointed by the decision. The Runa Begum decision is a further illustration of
this sensibly pragmatic approach.49

My second positive point is that the Law Lords, like all senior judges in the UK,
seem to have adjusted very quickly to taking into account the jurisprudence of the
European Court of Human Rights when reaching their decisions, as they are required
to do by s 2 of the Human Rights Act 1998. Making liberal use of s 2, the Law Lords
have peppered their speeches with analyses of judgments issued in Strasbourg and
have made strenuous efforts to deduce from those judgments principles that should
be applied domestically.5° The detailed training which judges received on the European
Convention between 1998 and 2000 (and thereafter) certainly seems to have paid off.

Thirdly, the House's application of s 3 of the Human Rights Act 1998, which
requires judges to read and give effect to legislation 'so far as it is possible to do so'
in a way which is compatible with European Convention rights, has been imaginative
and far-reaching." The high-water mark is generally taken to be R v A, 5 2 where a
rape-shield provision preventing cross-examination about the complainant's previous
sexual experiences was 'read down' to ensure that the defendant who was charged
with rape received a fair trial. Strong feminists may have been dismayed at that
decision, regarding it as judicial interference with Parliament's clear intent, but of
course Parliament remains free to amend the law again if it so wishes.5 3 In Ghaidan

47. R v Ministry of Defence, exp Smith [1996] QB 517.
48. R (Alconburv Developments Ltd) v Secretary of State for the Environment, Transport and
the Regions [2003] 2 AC 295. For comments on this case and Daly, see I Leigh 'Taking rights
proportionately: judicial review, the Human Rights Act and Strasbourg' [2002] PL 265, and
also M Poustie 'The rule of law or the rule of lawyers? Alconbur,, Article 6(1) and the role of
courts in administrative decision making' [2001] EHRLR 657.
49. Runa Begum v Tower Hamlets LBC [2003] 2 AC 430.
50. Roger Masterman has actually accused the House of Lords of adhering too closely to
Strasbourg judgments: 'Section 2(1) of the Human Rights Act 1998: binding domestic courts
to Strasbourg' [2004] PL 725.
51. Cf A Kavanagh 'The elusive divide between interpretation and legislation under the
Human Rights Act 1998' (2004) 24 OJLS 259, where she demonstrates that there is a broad
spectrum of judicial approaches to interpretation in this context, ranging 'from the highly
cautious and deferential, to the highly innovative and activist' (at 285). See also R Edwards
'Reading down legislation under the Human Rights Act' (2000) 20 LS 353, where the experi-
ence of other Commonwealth jurisdictions is compared.
52. [2002] 1 AC 45.
53. For commentaries see D Rose and C Weir 'Interpretation and incompatibility: striking
the balance' in J Jowell and J Cooper (eds) Delivering Rights: Hout, the Human Rights Act is
Working and for Whom (Oxford: Hart Publishing, 2003) p 46; D Nicol 'Statutory interpretation
and human rights after Anderson [2004] PL 273; A Kavanagh 'Statutory interpretation and
human rights after Anderson; a more contextual approach' [2004] PL 537 and 'Unlocking the
Human Rights Act: the "radical" approach to section 3(1) revisited' [2005] EHRLR 259.
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v Godin-Mendoza,54 the House held that a provision in the Rent Act55 referring to 'the
husband or wife' of a tenant should be read in a way which included gay partners
living 'as' a husband or wife. That s 3 was directly responsible for this conclusion is
clear from the fact that just a few years earlier, when the Human Rights Act 1998
was not yet in force, the House had held that a gay man could not be considered as
the 'wife' of his partner but only as a member of his family.56 The only reason the
House did not apply s 3 in Bellinger v Bellinger,57 where a male-to-female post-
operative transsexual was claiming the right to marry her male partner, was that
Parliament was about to consider the Gender Recognition Bill, which aimed to put
in place a whole new scheme for the registration of newly acquired genders: to have
pre-empted Parliament on that imminent reform would clearly have been inappropri-
ate.58 Similarly, the House refused to use s 3 in Re S:59 in fact the Law Lords upbraided
the Court of Appeal in that case for straying into the realm of what Lord Bingham
of Cornhill has called 'judicial vandalism'60 by proposing changes to the Children
Act 1989 that did not just run counter to Parliament's intent but created a brand new
monitoring scheme with significant policy and resource implications which breached
the 'cardinal principle' of the Children Act 1989, namely, that the courts are not
empowered to intervene in the way local authorities discharge their parental respon-
sibilities under final care orders. 61

It has to be remembered, though, that while the Lords have often been willing to
apply s 3, in the vast majority of cases where they have been asked to do so they have
concluded that they did not have to resort to the section because, under the ordinary
principles of interpretation, the legislation in question was not in breach of European
Convention rights and did not need to be read down or otherwise altered. That has
happened in four cases decided during the last year alone.62

My fourth positive point relates to the courts' power to declare primary legislation
to be incompatible with European Convention rights. To date, the Law Lords have

54. [2004] UKHL 30, [2004] 2 AC 557. See K Starmer 'The Human Rights Act: review of
the year 2004-05' [2006] EHRLR 1 at 1-2; A Young 'Ghaidan v Godin-Mendoza: avoiding
the deference trap' [2005] PL 23.
55. Rent Act 1977, Sch 1, para 2(2).
56. Fitzpatrick v Sterling Housing Association Ltd [2000] 1 AC 27.
57. [2003] 2 AC 467.
58. The Bill eventually became the Gender Recognition Act 2004.
59. Re S (Minors) (Care Order: Implementation of Care Plan) [2002] 2 AC 291; analysed
by N Mole and T Brown at [2003] EHRLR 336.
60. In R (Anderson) v Secretary of State for the Home Department [2003] 1 AC 837 at [30].
61. Re S (Minors), above n 59, at para [42] (per Lord Nicholls of Birkenhead). Tom Hickman
notes that, although the House refused to apply either s 3 or s 4 of the Human Rights Act 1998
in this case, within a year relevant amendments had been made to the Children Act 1989 by
the Adoption and Children Act 2002, ss 118 and 121: 'Constitutional dialogue, constitutional
theories and the Human Rights Act 1998' [2005] PL 306 at 334.
62. Statutory provisions on how child witnesses are to give their evidence in criminal cases
and on the police power to issue a warning to young offenders were both found to be compatible
with Art 6 of the European Convention: R (D) v Camberwell Green Youth Court [2005] 1 WLR
393 and R (R) i' Durham Constabulary [2005] 1 WLR 1184. The ban on corporal punishment
in independent schools was found not to be a breach of parents' rights to freedom of belief
under Art 9: R (Williamson) v Secretary of State for Education and Employment [2005] 2 AC
246, and the denial of annual pension increases to some Britons living abroad was found not
to be a breach of Art 14: R (Carson) i Secretary of State for Work and Pensions [2006] 1 AC
173.
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exercised this on only three occasions. The first was in Anderson,63 where, in the light
of very recent European Court of Human Rights decisions, 6' they struck down the
Home Secretary's power to alter the tariff of life-sentenced prisoners. The second
occasion was in Bellinger v Bellinger, the case on transsexualism already mentioned.
And the third was the remarkable decision in the first Belmarsh case, at the end of
2004,65 where, by eight votes to one, s 23 of the Anti-Terrorism, Crime and Security
Act 2001 was declared to be incompatible with the European Convention because,
insofar as it allowed the indefinite detention without trial of non-British nationals, it
was found to be disproportionate and discriminatory. Lord Bingham of Cornhill's
judgment is another masterpiece of reliance upon international human rights stan-
dards, both 'hard' and 'soft'. The decision stands in stark contrast to that taken by
the House in the infamous case of Liversidge v Anderson, back in 1942,66 where only
one Law Lord was prepared to stand up to government oppression during war time.

In all three of these cases the declaration of incompatibility actually represented
a less interventionist, and more democratic, approach on the part of the judges than
an application of s 3 would have been. As Fredman has noted, because s 3 has an
immediate effect on the legislation, one which can be undone only by Parliament
expressly legislating to the contrary, it is more powerful than s 4.67 Even so, in several
cases the Lords have refused a declaration despite a lower court having already issued
one on the facts. Instead, they have interpreted and explained the domestic law and
left it open to the disappointed litigants to take their case to Strasbourg if they so
wish. These cases include Alconbury, already mentioned;68 Matthews,69 which con-
cerned the Crown's immunity from being sued in tort by someone serving in the
navy;70 Wilson,71 about lenders' rights under the Consumer Credit Act 1974;
Hooper,72 on the denial to men of widows' welfare benefits; and H,7 3 about provisions
in the Mental Health Act 1983 on detaining people with mental illness.7" The decision
on the rights of squatters in Pve (JA) (Oxford) Ltd v Graham,75 is not an example of
the Lords getting the 'wrong' answer under s 4: the parties conceded that the Human

63. R (Anderson), above n 60.
64. Especially Stafford i' UK (2002) 35 EHRR 1121 and Benjamin and Wilson v UK (2003)
36 EHRR 1.
65. A v Secretary of State for the Home Department [2005] 2 AC 68; A Tomkins 'Readings
of A v Secretar , of State for the Home Department' [2005] PL 259; D Feldman 'Proportionality
and discrimination in anti-terrorism legislation' [2005] CLJ 271, where (at 273) he refers to
this decision as 'perhaps the most powerful judicial defence of liberty since Leach t, Money
(1765) 6 Burr 1692 and Somersett v Stewart (1772) 20 St T 1'.
66. [1942] AC 206.
67. Fredman, above n 25, at 79.
68. See n 48 above. An application to Strasbourg was subsequently declared inadmissible:
Holding and Barnes plc v UK (Application No 2352/02) 12 March 2002.
69. Matthews i Ministr of Defence [2003] 1 AC 1163.
70. An immunity conferred by s 10 of the Crown Proceedings Act 1947.
71. Wilson v First Count3y Trust Ltd [2004] 1 AC 816. On this case, and on Matthews, above
n 69, see T Hickman 'The "uncertain shadow": throwing light on the right to a court under
Article 6(1) ECHR' [2004] PL 122.
72. R (Hooper) V Secretary of State for Work and Pensions [2005] 1 WLR 1681.
73. R (H) v Secretary of State for Health [2005] 3 WLR 867.
74. It is perhaps worth noting that the only declaration of incompatibility issued by a High
Court judge which has not been challenged on appeal anywhere in the UK is that issued by
Kerr J, as he then was, in the Northern Irish case of Re McR [2003] NI 1.
75. [2003] 1 AC 419.
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Rights Act 1998 did not apply retrospectively to the facts of that case. It is fair to say,
though, that if s 4 had been applicable the Lords would have been unlikely to reach
the result which the European Court of Human Rights arrived at when it gave its
decision in the case last November,76 because judges in England have always
accepted that the English law on adverse possession strikes a fair balance between
the rights of squatters, on the one hand, and the rights of dispossessed landowners,
on the other. Whether the European Court of Human Rights' decision will survive
review by the Grand Chamber remains to be seen. So far as I know, no decision taken
by the Law Lords under the Human Rights Act 1998 has yet been reversed in
Strasbourg when the decision has been 'appealed' to the European Court of Human
Rights.77

The final point in this list of 'positives' is that, in my view, the Law Lords have
not unduly 'deferred' to Parliament or government on issues that some think are better
left to those arms of the state. There has of course been considerable debate over what
the optimum position of the House should be in this area. 78 It was Lester and Pannick
who first suggested that some 'deference by the court' would be appropriate,79 but
that term was criticised by Jeffrey Jowell80 and then by Lord Hoffmann." Murray
Hunt 82 and David Dyzenhaus 83 have argued for a more limited concept of deference
and for a culture in which the onus is on decision makers to justify satisfactorily their
position. Lester and Pannick now prefer to speak of the government's 'discretionary
area of judgment'84 and Lord Steyn would use the test of 'relative institutional

76. Pye v UK (Application No 44302/02) 15 November 2005. The European Court of Human
Rights held by four votes to three that the English rules on adverse possession, as laid down
in the Limitation Act 1980 and the Land Registration Act 1925, were in breach of Art 1 of
Protocol 1 to the European Convention (the right to peaceful enjoyment of one's possesions).
77. Although there are plenty of instances where this occurred in pre-Human Rights Act days
and one or two very recent European Court of Human Rights decisions do cast implicit doubt
on post-Human Rights Act decisions by the House of Lords (see, eg, Connors v UK (2005) 40
EHRR 189, which on one reading is difficult to reconcile with Harrow London Borough
Council v Qazi [2004] 1 AC 983).
78. For an early judicial view, see Lord Woolf 'Judicial review - the tensions between the
executive and the judiciary' (1998) 114 LQR 579. See too C Gearty 'Reconciling parliamentary
democracy and human rights' (2002) 118 LQR 248 and R Clayton 'Judicial deference and
"democratic dialogue": the legitimacy of judicial intervention under the Human Rights Act
1998' [2004] PL 33.
79. A Lester and D Pannick (eds) Human Rights Law and Practice (London: Butterworths,
1st edn, 1999) at p 75.
80. J Jowell 'Judicial deference: servility, civility or institutional capacity?' [2003] PL 592
and 'Judicial deference and human rights: a question of competence' in P Craig and R Rawlings
(eds) Law and Administration in Europe (Oxford: Oxford University Press, 2003).
81. Lord Hoffmann 'Human rights and the House of Lords' (1999) 62 MLR 159; 'Bentham
and human rights' (2001) 54 CLP 61; 'Separation of powers' [2002] JR 137 and his judgment
in R (ProLife Alliance) v BBC [2004] 1 AC 185 at [75]-[76].
82. M Hunt 'Sovereignty's blight: why contemporary public law needs the concept of "due
deference"' in N Bamforth and P Leyland (eds) Public Law in a Multi-Layered Constitution
(Oxford: Hart Publishing, 2003).
83. See his Judging the Judges, Judging Ourselves: Truth, Reconciliation and the Apartheid
Legal Order (Oxford: Hart Publishing, 2003) and The Unity of Public Law (Oxford: Hart
Publishing, 2004).
84. Lester and Pannick, above n 42, p 95.
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competence'.s Lord Steyn actually says that there should be no 'no-go' areas for
judges, because there are no 'no-go' areas for human rights,86 although he admits that
some matters are, usually, best left to people other than judges. In Rehman, as already
noted, Lord Hoffmann ceded to the government the right to assess whether a would-
be immigrant's threatened actions against another friendly state constituted a security
risk to the UK. Similarly, in the first Belmarsh case, the majority of the Lords were
not prepared to second-guess the opinion of the Special Immigration Appeals Com-
mission (based on information provided by the government) on whether there was
indeed a public emergency threatening the life of the nation in the wake of the 9/11
attacks. Strangely, the one Law Lord who thought that the courts should review the
government's assessment of that issue was Lord Hoffmann.87 Contrary to what David
Dyzenhaus has since written about what he calls Lord Hoffmann's 'unfortunate
outburst of Anglo-Saxon parochialism'," it is possible that Lord Hoffmann has
genuinely shifted his ground. Given recent developments concerning national security
arguments in criminal cases,89 it is safe to assume that we have not heard the last
from the Law Lords on their role regarding national security in a non-criminal context.
It is perfectly likely that a more interventionist approach will soon be adopted.

Turning finally to the 'negative' aspects of what the Law Lords have done with
European Convention rights over the past few years, there are, again, five points worth
stressing - five causes for concern.

The first relates to the extent to which the Human Rights Act 1998 is retrospective.
In 1999, when Lord Bingham of Cornhill was not yet the senior Law Lord but only
the Lord Chief Justice, he tried in the Kebeline case9" to apply the Human Rights Act
1998 even before its official commencement date and, in so doing, he concluded that
a reverse burden of proof provision in s 16A of the Prevention of Terrorism (Tempo-
rary Provisions) Act 19899' 'blatantly undermined' the presumption of innocence
guaranteed by Art 6 of the European Convention. But Lord Bingham of Cornhill's
then superiors, the Law Lords, unanimously disagreed with both parts of his reason-
ing. Then, in 2001, there was an unseemly clash of opinions in the Lambert and
Kansal decisions. Lambert decided that the Human Rights Act 1998 should not be
applied in a criminal appeal if the initial trial took place before the Act came into
force.92 Five months later, in Kansal, their Lordships followed this precedent even

85. Lord Steyn, 'Dynamic interpretation amidst an orgy of statutes' [2004] EHRLR 245 at
256: 'So far as the courts desist from making decisions in a particular case it should not be on
grounds of non-justiciability, separation of powers, or constitutional principle. The true justi-
fication for courts exceptionally declining to decide an issue is the relative institutional com-
petence or capacity of the branches of government'. See too Lord Steyn 'Deference: a tangled
story' [2005] PL 346.
86. Cf D Nicol 'Are Convention rights a no-go zone for Parliament?' [2002] PL 438.
87. [2005] 2 AC 68 at [88]-[97].
88. 'An unfortunate outburst of Anglo-Saxon parochialism' (2005) 68 MLR 673.
89. See, eg, Rowe and Davis v UK (2000) 30 EHRR 1 and Edwards and Lewis v UK (2005)
40 EHRR 593.
90. R v Director of Public Prosecutions, ex p Kebeline [2000] 2 AC 326.
91. This section criminalised the possession of any article in circumstances giving rise to a
reasonable suspicion that this was for a purpose connected with the commission, preparation
or instigation of acts of terrorism. By s 16A(3) it was a defence for a person charged with this
offence to prove that at the time of the alleged offence the article in question was not in his or
her possession for that purpose.
92. R v Lambert [2002] 2 AC 545.
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though a majority of them9" thought it was wrong.94 It seems to me that only Lord
Hope of Craighead comes out of this debacle with any real credit, for only his
judgments are wholly rational and consistent.

Finally, in 2004, the House decided in the Northern Irish case of McKerr95 that
the Human Rights Act 1998 could not be applied retrospectively so as to require
suspicious deaths occurring prior to its commencement to be investigated in a way
that complied with Art 2 of the European Convention. The Lords overturned the
Northern Ireland Court of Appeal's decision - thereby upholding the first instance
judgment of Campbell LJ, although on different grounds.96 To me the Lords' decision
is regrettable for two reasons. First, it is inconsistent with other decisions they have
taken on the applicability of Art 2 in a number of English cases, two of which were
announced, albeit by a different bench of Law Lords, on the very same day as
McKerr.97 For the Lords to say, rather disingenuously, that those other decisions went
the way they did because the retrospectivity point was not argued in them is hard to
accept. Judges are obliged to apply the Human Rights Act 1998 even when its
provisions are not invoked by the lawyers in the case. Secondly, in McKerr, the Lords
endorsed an unduly formalistic approach to European Convention rights by saying
that, while those rights have been enforceable internationally ever since Britain
recognised the right of individual petition to Strasbourg in 1966, they have been
enforceable nationally only since the Human Rights Act 1998 came into force. This
reaffirmation of the dualist theory of international law, about which I have already
complained in this address, left no room for a more imaginative approach which
would have held, say, that on the commencement of the Act a new dut. was born -
enforceable by the deceased's family during the following year at least - based on
the fact that, on the face of things, the investigation of the death in question had not
until then been effective. Two further appeals from Northern Ireland relating to the
retrospective scope of Art 2 are currently pending before the Lords.98 It is fervently
to be hoped that the judgments in those cases will adopt a more nuanced approach.

A second regrettable development is that the Lords have not yet provided clear
guidance on what kind of bodies are required to comply with the Human Rights Act
1998. Their decision in the Aston Cantlow99 case is not particularly helpful. While it
indicates what factors should be taken into account when assessing whether a body
is indeed a 'public authority' for the purposes of the Act, it does not explain how
such a test sits with those applied in other public law contexts. Is a public authority
under the Act the same thing as 'an emanation of the state' for the purposes of EC

93. Lords Steyn, Lloyd of Berwick and Hope of Craighead.
94. R i' Kansal (No 2) [2002] 2 AC 69. When this case reached the European Court of Human
Rights it held that Art 6 of the European Convention had been breached: Kansal v UK (2004)
39 EHRR 645.
95. Re McKerr [2004] 1 WLR 807.
96. [2003] NI 117.
97. R (Middleton) v West Somerset Coroner and R (Sacker) v West Yorkshire Coroner [2004]
2 AC 182. The principal earlier decision is R (Amin) v Secretary of State for the Home
Department [2004] 1 AC 653.
98. In Jordan v Lord Chancellor and McCaughey v Chief Constable of the PSNI, both
presented on 17 November 2005.
99. Aston Cantlow and Wilmcote with Billesley Parochial Church Council v Wallbank [2004]
1 AC 546. See H Davis 'Public authorities as "victims" under the Human Rights Act' [2005]
CLJ 315; H Quane 'The Strasbourg jurisprudence and the meaning of a "public authority"
under the Human Rights Act' [2006] PL 106.
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law, for example?"° ' The Parliamentary Joint Committee on Human Rights has called
for further clarification in this field, and that seems eminently desirable.'"'

Thirdly, the House has, to date, been very conservative when considering whether
to award remedies under the Human Rights Act 1998.102 To date, no compensation
has been granted by the House in respect of any breach of European Convention
rights, the Lords preferring to adhere to the European Court of Human Rights' general
position that a finding of a breach is 'just satisfaction' for the aggrieved litigant. Even
if one is not normally in favour of promoting a compensation culture, it is clear that,
at present, victims of human rights breaches are, literally, the poor relations of those
in the field of tort or discrimination law. 10 3

Fourthly, while it is unrealistic, and perhaps even undesirable, to expect 12 Law
Lords always to be unanimous in their approach to human rights, it is apparent that
over the past few years some significant rifts have opened up between different groups
of judges. In one camp have been Lords Bingham of Cornhill and Steyn, who have
consistently been the Law Lords most in favour of a rights-based solution to the cases
at hand."° Both have also written extra-judicially in that vein, and now that Lord
Steyn has retired he can be even freer than before in voicing his support for a strong
human-rights-based approach to judicial activism. It was his outspokenness on
Guantanamo Bay, of course, which disqualified him from sitting as one of the nine
Law Lords in the first Belmarsh case,' just as the pre-expressed views of Lords
Hoffmann and Scott of Foscote disqualified them from adjudicating on the legality

100. Also, to what extent is it different from the kind of entity which can be made the object
of judicial review proceedings, and does the term embrace all those bodies which, according
to Art 34, cannot themselves claim rights under the European Convention?
101. Joint Committee on Human Rights Seventh Report, 2003-04, especially para 74: 'The
disparities in human rights protection that arise from the current case-law on the meaning of
public authority are unjust and without basis in human rights principles. Unless other avenues
of redress can be found, this situation is likely to deprive individuals of redress for breaches
of their substantive European Convention rights incorporated under the Human Rights Act
1998. The situation created by the current state of the law is unsatisfactory, unfair and incon-
sistent with the intention of Parliament'. See M Sunkin 'Pushing forward the frontiers of human
rights protection: the meaning of public authority under the Human Rights Act' [2004] PL 643.
102. See, eg, R (Greenfield) v Secretary of State for the Home Department [2005] 1 WLR 673.
See R Clayton 'Damage limitation: the courts and the Human Rights Act' [2005] PL 429,
where he says (at 439) that 'marginalising the role of Human Rights Act damages is unlikely
to secure compliance with the Act or to promote a culture of rights'.
103. For a first instance view (by Stanley Bumton J) see R (KB) v South London and South
and West Region Mental Health Review Tribunal [2004] QB 936.
104. See, eg, T Bingham The Business of Judging: Selected Essays and Speeches (Oxford:
Oxford University Press, 2000) Part IV.
105. See the explanation he provides in Lord Steyn '2000-2005: Laying the foundations of
human rights law in the United Kingdom' [2005] EHRLR 349 at 350, n 4. The challenge to
his participation in the Belmarsh case was based on a sentence in his lecture 'Human rights:
the legacy of Mrs Roosevelt' [2002] PL 483 at 484, where he said: 'In my view the suspension
of Article 5 [of the European Convention] - which prevents arbitrary detention - so that people
can be locked up without trial when there is no evidence on which they could be prosecuted
is not in present circumstances justified'. It has also been speculated that the challenge was
motivated by Lord Steyn's lecture entitled 'Guantanamo Bay: the legal black hole', published
in J Steyn (ed) Democracy Through Law: Selected Speeches and Judgments (Aldershot:
Ashgate Publishing, 2004) p 195.
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of the Hunting Act 2004.106 In another camp have been Law Lords who have appeared
to blow hot and cold on rights issues: amongst these have been Lords Hoffmann,'0 7

Scott of Foscote, Walker of Gestingthorpe and Carswell. On some issues, particularly
as regards the scope of Art 6 of the European Convention (the right to a fair trial),
the Scottish Law Lords have adopted a different stance from that of their colleagues.10 8

Most recently, and perhaps most interestingly, the views of Baroness Hale of Rich-
mond have distinguished her very sharply from her brother judges. You only have to
look at her passionate dissents in R v j1 09 and R (Kehoe) v Secretary of State for Work
and Pensions"' to appreciate that she is resolutely in favour of enhancing the rights
of women and children and that she is prepared to adopt an innovative approach to
statutory interpretation in order to achieve that goal.

My last point in this context is that there are, unfortunately, a number of instances
where the Law Lords have failed to grasp an opportunity to widen the protection of
rights beyond what is required by the European Convention. By and large they have
remained satisfied with establishing that the adoption of a certain position is not
required by the European Convention, either because the European Convention was
not incorporated into domestic law at the relevant time... or because the Strasbourg
jurisprudence does not demand such protection. The Law Lords have not, in other
words, set the bar a bit higher in Britain by adopting standards transcending those of
the European Court of Human Rights. In Cullen v Chief Constable of the Royal Ulster
Constabulary,"2 on facts occurring before the Human Rights Act 1998 came into
force, three of their Lordships refused to rule that compensation is available to

106. R (Jackson) v Attorney General [2006] 1 AC 262.
107. See his 'Human rights and the House of Lords', above n 81, where he said (at 161): 'On
the whole, therefore, I would applaud the Human Rights Act and I think that there are areas
of the law in which it will make a difference. But I do think that its potential impact has been
greatly exaggerated'. He also intimated that the European Court of Human Rights was getting
too big for its boots: 'But the jurisprudence of the Strasbourg court does create a dilemma
because it seems to me to have passed far beyond its original modest ambitions and is seeking
to impose a Voltairean uniformity of values upon all member States. This I hope we shall resist'
(at 166). Cf Lord Hoffmann's words in R (Alconbury Developments Ltd), above n 48, at para
[129]: 'The Human Rights Act was no doubt intended to strengthen the rule of law but not to
inaugurate the rule of lawyers'.
108. See especially Attorney General's Reference (No 2 of 2001) [2004] 2 AC 72, the first case
since 1910 in which a bench of nine Law Lords was convened. The two Scottish Law Lords,
Lords Hope of Craighead and Rodger of Earlsferry, dissented.
109. [2005] 1 AC 562. Despite Lord Bingham of Cornhill describing any such conclusion as
'impossible', and Lord Steyn saying the majority view was 'inescapable', Baroness Hale of
Richmond upheld the appellant's conviction for indecently assaulting a 13- or 14-year-old girl.
110. [2005] 3 WLR 252. Contrary to her four brethren, Baroness Hale of Richmond held that
the Child Support Act 1991, in removing the right of a parent who has the care of a child to
enforce the child's right to maintenance from an absent parent, was breaching the European
Convention, Art 6.
111. As in R v Kansal, above n 94. See too R v Bournewood Community and Mental Health
NHS Trust, ex p L [1999] 1 AC 458, which was also 'overturned' by the European Court of
Human Rights in HL v UK (2005) 40 EHRR 32. As Antje Pedain said of the Strasbourg ruling:
'This decision necessitates a complete restructuring of the laws and practices which govern
the detention of non-sectioned mental patients in the United Kingdom, and probably in other
European countries too'. See now the Mental Capacity Act 2005.
112. [2003] 1 WLR 1763.
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someone who is wrongfully denied access to a solicitor while in police custody." 3 In
Begley," 4 another Northern Irish case pre-dating the Human Rights Act 1998, the
Lords held that under the common law people suspected of terrorist activities have
no right to have a solicitor present during police interviews. In D v East Berkshire
Communitv Health NHS Trust,"5 four Law Lords held that doctors and social workers
are immune from being sued for negligence by parents who have been falsely accused
of assaulting their own children." 6 In the field of Art 2 (the right to life) my view
would be that the Law Lords have failed both the McKerr family, in the appeal already
mentioned, because they would not find that an obligation exists now to investigate
a death occurring many years ago, and also Diane Pretty, the woman who was dying
of motor neurone disease, because they would not find that disability was preventing
her from exercising her right to choose the time of her death." 7 As regards the right
to a private life, protected by Art 8 of the European Convention, the House has
deliberately stopped short of creating a tort of breach of privacy, preferring to make
do with a rather artificially extended concept of confidentiality.'18 And in their deci-
sions on the right to free speech, protected by Art 10 of the European Convention,
the Lords have seemingly more often held against newspapers and broadcasters than

113. Lords Bingham of Cornhill and Steyn jointly dissented.
114. R v Begle3 " [1997] 1 WLR 1475.
115. [2005] 2 AC 373.
116. Again, Lord Bingham of Cornhill dissented, on the basis that in his view Art 6 of the
European Convention did require a duty of care to be imposed. But the House did unanimously
agree that, as regards the duty of care owed to children, the House's earlier decision in X
(Minors) v Bedfordshire County Council [1995] 2 AC 633 could not survive the Human Rights
Act 1998; see I Steele, 'Public law liability - a common law solution?" [2005] CLJ 543.
Another important decision on Art 6 is R v Mushtaq [2005] 1 WLR 1513, where the Law Lords
held that a judge is required to direct a jury, even after a voir dire has occurred, that if they
conclude that an alleged confession may have been obtained by oppression they must disregard
it (not just give it less weight). At the same time, the Law Lords have accepted that Art 6 is
not absolute. This was made clear by the Privy Council in Brown v Stott [2003] 1 AC 681,
where the obligation on the keeper of a car to say who was driving it at a particular time was
held not to be a breach of the right not to incriminate oneself. I also think the House struck
the right approach in two further controversial cases. One was R v Lyons [2003] 1 AC 976,
where some of the defendants in the Guinness trial of a few years earlier argued unsuccessfully
that because the European Court of Human Rights had found their trial to be unfair their
convictions must therefore be automatically treated as unsafe for the purposes of domestic law.
In the Attorney-General's Reference, above n 108, where a bench of nine Law Lords was
convened, largely because a difference of opinion had emerged between the Privy Council in
a Scottish devolution case and the Court of Appeal in English criminal cases, it was held, by
seven to two (the two Scottish judges defiant to the last). that an unreasonable delay in the
conduct of criminal proceedings does not necessarily mean that the proceedings should be
stayed. The majority of the Law Lords suggested that some other less drastic remedies could
be made available, including perhaps a mere 'apology' for the delay. I think that is an eminently
sensible approach to a difficult legal conundrum. If we are to avoid relatively minor breaches
of human rights becoming excuses for the acquittal of defendants for serious crimes, in respect
of which there is other ample evidence to prove their guilt. these sorts of 'compromises' are
inevitable. On the difficulty English law has in general with accommodating the requirements
of Art 6 of the European Convention, see P Craig 'The Human Rights Act, Article 6 and
procedural rights' [2003] PL 753.
117. R (Pretty) v Director of Public Prosecutions [2002] 1 AC 800. But the European Court
of Human Rights came to the same conclusion: Pretty v UK (2002) 35 EHPR 1.
118. Campbell v MGN Ltd [2004] 2 AC 457.
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for them. Lord Hoffmann was again to the fore in the ProLife Alliance case," 9 where
the House upheld the BBC's refusal to broadcast some abortion images designed for
an election broadcast. The press also lost, although very narrowly, in Naomi Camp-
bell's claim regarding her unmasking as a drug addict. 2° But to their credit the Law
Lords have upheld the right of prisoners to have interviews with journalists, 12 the
right of a local newspaper to publish allegations about financial irregularities in a
company 22 and the right of the media to identify a woman being tried for the murder
of her son, even though this also meant identifying the victim's young sibling. 23

CONCLUSION

All in all it has been a busy few years for the Law Lords in the area of human rights.
My conclusion is that they have adjusted surprisingly well to the challenge of apply-
ing European Convention standards and that they have been supportive of human
rights arguments raised in other contexts. They have achieved much that we should
applaud. The next step needs to be consolidation and clarification - the ironing out
of various wrinkles. But beyond that the Law Lords need to appreciate that the
challenge they face is really a larger constitutional one, namely to broaden and deepen
the human rights culture within our legal system. This is not to say that human rights
should be absolute, or that they should always trump every other value. But it is to
say that the long-established international standards which the UK has agreed to abide
by in treaties and lesser documents should be seen by our top judges as part and
parcel of our legal heritage, deserving of careful scrutiny and application. We need
further constitutional change to make that judicial approach a reality. Only then will
the nation's highest court, like the man in whose honour this address has been given,
be able to justify the accolade of a true defender of the faith.

119. R (ProLife Alliance), above n 81; analysed by A Macdonald at [2003] EHRLR 651.
120. See n 118 above.
121. R v Secretary of State for the Home Department, ex p Simms [2000] 2 AC 115. See S
Foster 'Do prisoners have the right to free speech?' [2000] EHRLR 393; M Elliott 'Human
rights in the House of Lords: what standard of review?' [2000] CLJ 3.
122. Cream Holdings Ltd v Banerjee [2005] 1 AC 253.
123. Re S (A Child) (Identification: Restriction on Publication) [2005] 1 AC 593. For com-
ments on the Court of Appeal's decision (which was affirmed by the Lords), see H Fenwick
'Clashing Rights, the welfare of the child and the Human Rights Act' (2004) 67 MLR 889.
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*L.Q.R. 571 I. INTRODUCTION 

UNDER ss.23-60 of the Constitutional Reform Act 2005 the judicial functions of the House of Lords are to be transferred to a 

new Supreme Court of the United Kingdom.1 The projected starting date for the new court is October 2009 but details of how 

it will function are still unclear. Once the new institution is established it will probably become the focus of sustained academic 

interest, more so than the judicial arm of the House of Lords has been. The present article aims to provide a basis for comparing 

the present system for processing appeals in the House with whatever system is eventually devised for the Supreme Court.2 It 

relies primarily on research conducted on all the appeals processed by the House between 2003 and 2005. After commenting 

on the jurisdiction of the House, the paper considers the extent to which the current court controls its own workload. It then 

examines the procedures in place for organising appeal hearings and looks at how the Law Lords prepare their judgments. It 

concludes by considering the overall time taken to process appeals. Attempts are made throughout to identify the principles 

underlying the current arrangements and to suggest reforms which could improve the efficiency and quality of the court’s 

decision-making. 

II. THE HOUSE’S JURISDICTION AND THE LEAVE REQUIREMENT3 

Appeals come to the House of Lords from many quarters. In geographical terms they may originate in any of the three legal 

systems of the United Kingdom. In substantive terms they may relate to any area of law, except criminal law issues in Scotland,4 

“devolution issues” in Wales, Scotland *L.Q.R. 572 or Northern Ireland5 and issues for which decisions of a lower court are 

declared by statute to be final. And in jurisdictional terms they can be brought from a number of different courts--the Court of 

Appeal of England and Wales or Northern Ireland, the Court of Session in Scotland, the High Court of England and Wales or 

Northern Ireland (leapfrog appeals), the Divisional Court (in some criminal cases), and the Courts-Martial Appeal Court. 

Questions can also be referred (by either side) to the House of Lords which have first been considered by the Court of Appeal 

on a reference by the Attorney-General.6 The overall underlying principle appears to be that the House should be able to review 

the law on any matter. In their response to the Government’s consultation paper on a Supreme Court, one of the few points on 

which the 12 Law Lords were unanimous was that, apart from the Supreme Court taking over from the Privy Council the 

handling of devolution cases,7 the jurisdiction of the new court should be no different from that of the House.8 

In all situations, however, except for appeals in civil cases decided by the Court of Session, an appeal can be heard by the 

House only if leave has first been granted, either by the court from which a decision is being appealed (the court a quo) or by 

the House itself.9 Until recently, most of the cases given a full appeal hearing by the House were ones in which leave to appeal 

had been granted by the court a quo. Between 1952 and 1968, approximately 22 per cent of appeals came to the Lords as of 

right, 61 per cent came by leave of the court a quo and only 17 per cent came by leave of the House.10 The figures for 2003-

2005, as Table 1 below shows, reveal that just 5 per cent of the appeals dealt with came to the Lords as of right, just 12 per cent 

by leave of the court a quo and a massive 83 per cent by leave of the House. (These figures treat conjoined appeals as one 

appeal.) 

  

Clearly, lower courts have grown increasingly reluctant to grant leave to appeal,11 allowing the House itself to be in greater 
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control of its caseload. This is surely desirable, because the main reason for having a second tier appeal court is to ensure that 

first tier appeal courts do not make wrong, or inconsistent, decisions. To perform this role efficiently the House itself needs to 

be able to choose the cases it wants to deal with. If judges in the 

  
TABLE 1 How appeals came to the House of Lords, 2003-2005 

 

Year 

 

Appeals as of right 

 

Appeals with leave of the court a 

quo 

 

Appeals with leave of the House of 

Lords 

 

Total number of appeals 

 

2003 

 

2 

 

7 

 

60 

 

6912 

 

2004 

 

7 

 

10 

 

39 

 

56 

 

2005 

 

2 

 

5 

 

65 

 

7213 

 

Totals 

 

11 (5%) 

 

22 (12%) 

 

164 (83%) 

 

197 (100%) 

 

 

  

*L.Q.R. 573 first tier appeal courts would prefer the House to hear a further appeal, they can intimate as much when issuing 

their judgments. 

  

III. SCOTTISH APPEALS 

It is wholly anomalous that a judgment by the Court of Session “on the whole merits of the cause” can be appealed to the House 

of Lords without any leave being required from either court.14 All that is required is that two counsel certify that the appeal is 

a reasonable one.15 Judicial leave is necessary only if the decision being appealed from is an interlocutory judgment which 

displayed no difference of opinion among the judges in the Court of Session16 or which “sustained a dilatory defence”.17 The 

historical reason for the anomaly is that when the Scottish and English Parliaments united in 1707 it was agreed not only that 

the Court of Session and the Court of Justiciary should continue indefinitely but also that 

  

”no causes in Scotland shall be cogniscible by the Courts of Chancery, Queen’s Bench, Common Pleas or any other court in 

Westminster Hall”.18 

*L.Q.R. 574 In the decades immediately following that agreement many appeals in Scottish civil cases were dealt with by the 

House of Lords, as it was deemed not to be a “court in Westminster Hall”. That practice persisted, but it was never extended 

to criminal cases. 

  

In the period 2003-2005 there were 11 Scottish civil appeals,19 accounting for all of the appeals heard in the Lords as of right 

during those years. Some of these turned on the interpretation of legislative provisions which apply throughout the United 

Kingdom.20 Scottish appeals, it is submitted, do not always raise points of law of sufficient public importance to merit attention 

by the nation’s highest court. In Buchanan v Alba Diagnostics Ltd, an infringement of patent case, where a dispute arose over 

whether, on a strict reading of the relevant law, leave was required to bring the appeal, and it was held not to be, Lord Brown 

of Eaton-under-Heywood said: “had leave been required assuredly it would have been refused and Mr Buchanan thereby saved 

a very great deal of expense”.21 Even though the flow of Scottish civil appeals to the Lords seems to have diminished in recent 

years,22 presumably because of the costs involved, it would still make sense for statute law to be amended before the new 

Supreme Court comes into being so as to require leave to be granted by that court whenever a party wants to appeal against a 

decision of the Court of Session.23 In 2003 the then Law Lords were split on this issue, with four of them expressly endorsing 

such a reform and five of them not.24 The prevailing view amongst Scottish lawyers, on the other hand, seems to be that appeals 

to the House from Scotland should be abolished altogether.25 Unsuccessful attempts have been made in both the Scottish 

Parliament and the House of Commons to enact a law to that effect.26 Some even argue that it is a breach of the Human Rights 

Act 1998 for Scottish appeals to be heard by a court where the majority of judges have no expertise in Scottish law.27 

  

*L.Q.R. 575 IV. ABOLISHING THE POWER OF LOWER COURTS TO GRANT LEAVE TO APPEAL 

If leave is to be made a requirement for Scottish civil appeals (and regardless of whether Scottish criminal appeals are permitted 

at all28), the opportunity should also be taken to abolish the Court of Appeal’s right to grant leave to appeal in both civil and 

criminal cases in England and Wales and Northern Ireland. At the very least, leave to appeal from the Court of Appeal should 
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be made conditional on the House confirming its desire to hear such an appeal. The main argument for retaining a right in lower 

courts to grant leave is that it lightens the workload of the House, but in reality the right is not frequently exercised at present 

and the House manages to cope reasonably well with its current workload. A subsidiary argument is that the Court of Appeal 

has to retain the right to grant leave in situations where it thinks the House of Lords might otherwise miss the issues that are 

deserving of a full appeal. But if this is a real danger it can easily be avoided by the Court of Appeal expressly suggesting that 

one of the parties should consider petitioning the House for leave. Moreover, to provide litigants with two chances to seek leave 

to appeal seems rather indulgent. This should be possible only in situations where there has not already been an appeal in the 

case, as with some decisions taken by the Divisional Court in criminal judicial review proceedings.29 The plainest category of 

case where two leave applications should not be allowed is where there has already been more than one appeal in the case, 

which frequently occurs in employment and social security cases.30 

The Law Lords themselves, however, think that the present leave system works well and see no reason to change it. In their 

response to the Government’s consultation paper on a UK Supreme Court they stated: 

  

”There are cases of obvious urgency when the lower court judges that an appeal Committee is likely to grant leave, and in such 

a case leave may be given to avoid a needless waste of time. There are other cases where the lower court may have good reason 

to think that the final court should consider (or reconsider) a question. This is a valuable discretion.”31 

  

*L.Q.R. 576 With respect, these arguments are thin. If urgency is ever an issue, a petition for leave can be fast-tracked through 

the House’s Appeal Committee, as occurred most notably in R. (on the application of Jackson) v Attorney-General, 32 where 

the Court of Appeal issued its decision on February 16, 2005 and the Appeal Committee gave leave to appeal on March 9, 

2005. There is, in any event, little evidence that appeals heard in the Lords in cases where leave has been granted by a lower 

court are processed more urgently than other cases. The average delay, in all cases, between the decisions of courts a quo and 

those of the House of Lords was 20 months in the years 2003-2005. The average delay in cases where courts a quo gave leave 

to appeal was 16 months, hardly a huge difference and not one that can be wholly attributable to the lack of an Appeal 

Committee stage. In Scottish appeals there are no leave stages at either court level and yet the average delay between Court of 

Session decisions and House of Lords decisions in 2003-2005 was 22.5 months. 

  

V. HOW THE HOUSE DEALS WITH PETITIONS FOR LEAVE TO APPEAL 

The House deals with petitions for leave to appeal mainly on the basis of Standing Orders issued under the Appellate 

Jurisdiction Act 1876 and Practice Directions issued under the Lords’ own inherent jurisdiction. Once the Supreme Court is 

established it will presumably be possible to dispense with Standing Orders. Practice Directions relating to civil appeals are 

published in “the Blue Book” and those relating to criminal appeals in “the Red Book”.33 The two main concepts which seem 

to characterise the current methods for dealing with petitions are efficiency and collegiality. The former suggests that the appeal 

system should be reasonably quick, easy to use and good value for money; the latter that the 12 Lords of Appeal should act as 

unitedly as possible. 

Efficiency is most obviously promoted through the rule that a petition for leave to appeal must be lodged at the Judicial Office 

quite soon after the date of the decision appealed from.34 In civil cases, petitions must be lodged within one month, and time 

does not cease to run while the lower court is making up its mind whether to grant leave to appeal.35 In criminal cases the time 

limit is generally 28 days, which begins to run only on the date on which the application for leave was refused by the court 

below,36 *L.Q.R. 577 but the time limit is reduced to just 14 days in extradition proceedings, in proceedings relating to the 

forfeiture of the proceeds of crime and in cases where the Court of Appeal has been considering a reference by the Attorney-

General concerning the leniency of a trial judge’s sentencing.37 When the petitioner has applied for state-sponsored legal aid 

the time limit does not begin to run in any case until a final decision has been taken on the funding application, provided always 

that the Judicial Office has been informed about the application within the original time limit.38 The House may grant a petition 

for leave to appeal out of time (except in extradition proceedings)39 but it is very reluctant to do so and has not established fixed 

criteria for dealing with such cases.40 Until recently the Practice Directions stated that the House will not normally grant leave 

to appeal if the petition is not lodged within three months from the date of the decision appealed from (i.e. more than two 

months out of time).41 Yet even this relaxed version of the time limit was occasionally not applied. 

  

After 20 or so petitions have been received in the Judicial Office, they are distributed by the Head of the Office among the four 

judicial assistants to the Law Lords. These assistants are qualified solicitors or barristers employed on one-year contracts 

starting in September of each year.42 They work directly to the judges and may be called upon to perform a variety of tasks, 

including summarising issues in petitions for leave to appeal, conducting research in connection with appeals, assisting with 

lectures or articles (but not judgments43) and contacting outside agencies. In practice they spend most of their time on the first 
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of these functions. Each assistant is given a bundle of about six petitions every few weeks and must within two weeks submit 

summaries of the issues arising in each of them to the Judicial Office. The summaries are called “memos” and are structured 

in the same way as the leave petitions themselves.44 They begin with a narrative of the facts of the case and an explanation of 

the relevant statutory framework, if there is one. They go on to present a chronology of the court proceedings to date and the 

orders made in the courts below. The issues before the court a quo are next set out, together 

  
TABLE 2 Numbers of petitions for leave to appeal decided by each Lord of Appeal, 2003-2005 

 

Year 

 

2003 

 

2004 

 

2005 

 

Totals for judges serving for three full years 

 

Lord Bingham 

 

81 

 

98 

 

87 

 

266 

 

Lord Nicholls 

 

70 

 

72 

 

65 

 

207 

 

Lord Steyn 45 

 

81 

 

93 

 

41 

 

-- 

 

Lord Hoffmann 

 

71 

 

106 

 

77 

 

254 

 

Lord Hope 

 

76 

 

93 

 

77 

 

246 

 

Lord Hutton 46 

 

53 

 

-- 

 

-- 

 

-- 

 

Lord Saville 47 

 

-- 

 

-- 

 

-- 

 

-- 

 

Lord Hobhouse 48 

 

32 

 

-- 

 

-- 

 

-- 

 

Lord Millett 49 

 

62 

 

-- 

 

-- 

 

-- 

 

Lord Scott 

 

47 

 

95 

 

76 

 

218 

 

Lord Rodger 

 

72 

 

75 

 

67 

 

214 

 

Lord Walker 
 

65 
 

87 
 

88 
 

240 
 

Lady Hale 50 
 

-- 
 

84 
 

75 
 

-- 
 

Lord Carswell 51 

 

-- 

 

81 

 

81 

 

-- 

 

Lord Brown 52 

 

-- 

 

57 

 

31 

 

-- 

 

Lord Mance 53 

 

-- 

 

-- 

 

17 

 

-- 

 

 

  

*L.Q.R. 578 with how they were dealt with. Finally, they précis the issues specified in the petition for the House to examine. 

  

*L.Q.R. 579 The Head of the Judicial Office distributes these memos to Appeal Committees of the House, composed by him 

in accordance with guidelines laid down by the Lords of Appeal. Appeal Committees consist of three Lords of Appeal,54 at least 

one of whom will be a specialist in the field of law in question. Retired Lords of Appeal, or other senior judges who happen to 

be peers, do not sit in Appeal Committees, except occasionally when a procedural arises during an appeal they are hearing. 

Appeal Committees also deal with a variety of other petitions, including petitions to intervene, to join a respondent, to cross-

appeal or to vacate a hearing. 

  

Newly appointed Lords of Appeal are not asked to deal with more leave petitions than their senior colleagues; indeed most of 

the work is carried out by the more senior Law Lords. Table 2, above, shows that between 2003 and 2005 the busiest Law 

Lords in this context were Lord Bingham of Cornhill (266 petitions) and Lord Hoffmann (254). The average caseload for the 

seven Law Lords who served during all three years was 235 petitions, or 78 per year. The total number of petitions decided by 

the Law Lords in this three year period was 802, an average of 267 per year. This total comprised 724 petitions for leave to 

appeal and a further 78 petitions of other types, mainly petitions for leave to intervene. 

  

The three-judge Appeal Committee will often be asked to look at about six petitions at a time. They are considered largely on 

the papers alone and oral hearings are rare. Each petition will be accompanied by a top sheet asking each judge to tick a column 
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against each of the cases indicating what the outcome of the petition should be. Each judge considers the papers in private and 

consults with the other two members of the Committee before filling out the form and returning it to the Head of the Judicial 

Office. There may not be a formal meeting of the Appeal Committee unless the three judges do not agree on whether, or on 

what terms, leave should be granted. Strictly speaking, committees of Parliament are not formally constituted unless a clerk to 

Parliament is present, but this requirement is overlooked as regards the Appeal Committee. Nevertheless, a formal report of the 

“meeting” of the Appeal Committee will be presented to the full House.55 If an actual meeting does occur it is chaired by the 

most senior of the three judges and opinions are given in reverse order of seniority, presumably to ensure that the most recently 

appointed Law Lords are not unduly influenced by the  *L.Q.R. 580 more experienced. There is perhaps 30 minutes of 

discussion before the presiding Law Lord summarises the outcome and completes the form. 

  

At the end of each year the “memoranda” relating to each decision are bound into one or more annual volumes and an index is 

added. These can then be consulted in the Records Office of the House of Lords. If the petition for leave to appeal is granted, 

a one page version of the memorandum is used in the Appellate Committee as an aide mémoire. The summaries of petitions 

prepared by judicial assistants are not available to the general public, being exempt from disclosure under s.31(1)(c) of the 

Freedom of Information Act 2000 as documents 

  

”created by (i) a court, or (ii) a member of the administrative staff of a court, for the purposes of proceedings in a particular 

cause or matter”.56 

  

A few words will now be said about each of the seven kinds of decision an Appeal Committee can take. 

  

(a) Declaring petitions inadmissible 

A petition for leave will be inadmissible if it falls into one of four categories, all but the first being derived from legislation: 

(i) petitions for leave to appeal from a refusal by the Court of Appeal to grant leave to appeal to that court from a judgment or 

order of a lower court, or from any other preliminary decision of the Court of Appeal in respect of a case in which leave to 

appeal to the Court of Appeal was not granted;57 

  

(ii) petitions for leave to appeal brought by a petitioner designated by the High Court as a vexatious litigant;58 

  

(iii) petitions for leave to appeal from a decision of the Court of Appeal on any appeal from a county court in any probate 

proceedings;59 or 

  

(iv) petitions for leave to appeal from a decision of the Court of Appeal on an appeal from a decision of the High Court on a 

question of law arising in election proceedings.60 

  

*L.Q.R. 581 It is not common for a petition to be declared inadmissible.61 Before they are considered by an Appeal Committee 

petitions are checked by officials in the Judicial Office and if they appear to be inadmissible on any ground the petitioner will 

be advised accordingly. If the petition is then withdrawn, no fee (which currently stands at £570) is charged. The petitioner can 

nevertheless insist on the petition being placed before an Appeal Committee but if it is then declared inadmissible the fee is not 

waived.62 The European Court of Human Rights accepts a decision of inadmissibility as sufficient proof of a petitioner’s 

exhaustion of domestic remedies. 

  

(b) Inviting the respondent’s objections 

In situations where the members of the Appeal Committee disagree on whether leave should be granted, they will invite the 

respondent to submit objections to the petition within 14 days and the petitioner may also be asked to submit observations on 

the objections. The judges will then reconsider the matter and if even then they cannot agree the parties will be invited to attend 

the House for an oral hearing.63 Resort to respondents’ objections is declining: in 2003 they were invited in 54 leave petitions 

(23.2 per cent), while in 2004 the figure was 42 (13.8 per cent) and in 2005 it was just 23 (8.5 per cent). If objections are 

submitted the chances of the petition being refused are slightly higher than in cases where they are not. In 2003 the refusal rate 

after receipt of objections for otherwise admissible petitions was 73 per cent (35 out of 48), while the refusal rate in other cases 

was 61 per cent (109 out of 178). In 2004 the differential was 62.5 per cent compared with 59.5 per cent and in 2005 it was 71 

per cent compared with 60 per cent. 

(c) Requiring an oral hearing 

Law Lords are understandably reluctant to conduct oral hearings on petitions for leave to appeal because of the time and expense 
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involved.64 In some cases oral hearings are expressly prohibited.65 The number taking place has fluctuated significantly in the 

past decade. In 1996 there were just 10, representing 4.8 per cent of the petitions considered that year. But *L.Q.R. 582 in 2002 

there were 39, which was 13.4 per cent of the petitions considered. Over the next three years the numbers dropped again to 11 

in 2003 (4.7 per cent), six in 2004 (2 per cent) and four in 2005 (1.5 per cent). Appeal Committees seem more ready than ever 

to grant or refuse leave simply on the basis of the papers originally submitted by the parties. Respondents’ objections are helpful 

in this regard too: in 2004 and 2005 an oral hearing followed the receipt of such objections in only two of the 10 cases. 

If an oral hearing does occur it usually lasts for an hour, from 09.00 to 10.00. References to precedents and other authorities 

are not normally made at the hearing, and copies of such works are not provided for the judges. Immediately after the hearing 

the Law Lords deliberate in the committee room. They then summon back the parties and the presiding judge announces the 

outcome. Although it is dangerous to generalise on the basis of small numbers, the chances of a petition being allowed seem 

significantly higher if a hearing occurs. Of the 21 hearings held during 2003-2005, 13 concluded with the petition being 

allowed; six petitions were refused, one was withdrawn and one was referred to the European Court of Justice. This success 

rate of 59 per cent compares with the overall success rate for appeal petitions of 36 per cent. 

  

(d) Granting leave to appeal on terms 

Occasionally the Appeal Committee will grant leave on terms, for example, that one of the issues raised can be pursued but not 

others. In such cases the parties have the right to make submissions on the proposed terms within 14 days.66 It is also standard 

practice, if leave is granted, to require the actual petition of appeal to be lodged within 14 days.67 This is a purely formal 

document which is not difficult to complete.68 The House’s Standing Orders actually require the petition of appeal to be lodged 

within three months of the date on which the order appealed from was made, but in most cases this is impossible because more 

than three months will have already elapsed by the time the Appeal Committee decides to grant leave. The time limit may 

therefore be varied by the House when granting leave.69 If a time limit is missed the petitioner can still lodge a petition for leave 

to present the appeal out of time70 and if the delay is due to the difficulty in obtaining legal aid this will almost invariably be 

accepted as a sufficient excuse, but the House has not developed published criteria for deciding whether to grant such petitions. 

*L.Q.R. 583 (e) Granting leave to appeal outright 

During 2003-2005 there was a remarkable uniformity in the success rate for leave to appeal petitions: in 2003, 33 per cent were 

granted, in 2004 the figure was 35 per cent and in 2005 it was 31 per cent. When petitions relating to incidental matters are 

included (such as petitions for leave to intervene), the average annual success rate rises to 36 per cent. During the same period 

only 48 per cent of appeals were, in the end, allowed,71 so the ultimate success rate for petitions for leave to appeal could be 

said to be just 17 per cent, roughly one in six. A decision to grant leave to appeal is no indication as to the likely success of the 

appeal. 

(f) Refusing leave to appeal 

Petitions for leave to appeal are twice as likely to be refused as granted, but the Appeal Committee does not give reasons for 

refusing leave, beyond merely affirming that the preconditions for granting leave have not been satisfied. The official report 

from the Committee now usually states: 

  

”Permission is refused because the petition does not raise an arguable point of law of general public importance which ought 

to be considered by the House at this time, bearing in mind that the cause has already been the subject of judicial decision and 

reviewed on appeal.” 

The Criminal Appeal Act 1968 stipulates that leave can be granted in a criminal case only if the court below certifies that the 

appeal involves a point of law of general public importance,72 but the Administration of Justice (Appeals) Act 1934 imposes no 

such constraint in non-criminal cases.73 It is the Lords themselves who have imposed this limitation. Civil Practice Direction 

4.7 states that “The Appeal Committee gives brief reasons for refusing leave to appeal but does not otherwise explain its 

decision”, a sentence inserted to comply with a recommendation made by the Appeal Committee in April 2003 concerning the 

need for fuller reasons when leave is refused in petitions involving questions of EC law. The implication was that the existing 

formula (set out above and deriving from the earlier part of Direction 4.7) was going to be changed, with fuller reasons being 

given in all cases. In fact, this has not occurred. 

  

The position regarding reasons for refusing leave to appeal has not been affected by the Human Rights Act 1998. Although the 

European *L.Q.R. 584 Convention does not itself guarantee the right to appeal,74 the European Court has intimated that when 

there is a right to appeal the appellant must be given a fair hearing. This does not, however, preclude the imposition of conditions 

on the right to appeal, such as a requirement to seek leave, and the European Court has stopped short of saying that when 

deciding that one of those conditions is not satisfied the domestic court must set out its reasons in full.75 The Court of Appeal 

is even less forthcoming than the House of Lords in supplying reasons for refusing leave. 
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For good measure the Lords include in their “reasons” the phrases “at this time” and “bearing in mind that the cause has already 

been the subject of judicial decision”. The first phrase acknowledges that the point of law in question is not necessarily a 

hopeless one and might be viewed differently in a later case. The second phrase reminds the petitioner that the issues have 

already benefited from at least one court’s full analysis, which is enough to satisfy Art.6 of the European Convention. 

  

(g) Referring the case to Europe 

The final option open to the Appeal Committee is to stay the petition and refer one or more of the issues to the European Court 

of Justice for a preliminary ruling.76 This has occurred only once in the last three years.77 The power may also be exercised by 

the Appellate Committee of the House after leave to appeal has been granted and counsel for both sides have presented their 

oral arguments--this too has happened just once in the last three years.78 The reference may be made with or without the Law 

Lords’ opinions attached.79 Once the European Court has answered the questions asked (which may take more than two years), 

the parties have a month to make written submissions on whether a further hearing before the Appellate Committee is 

necessary.80 If a further hearing does take place the Lords may or may not issue additional judgments, but these do not have to 

be provided by the same judges who originally dealt with the case.81 
TABLE 3 Petitions for leave to appeal disposed of, 2003-2005 

 

Court a quo 

 

Petitions disposed of 

 

Petitions allowed 

 

Petitions refused 

 

Petitions dismissed as 

inadmissible 

 

Petitions withdrawn 

 

E & W Court of Appeal 

 

     

Civil 

 

555 

 

178 

 

341 

 

25 

 

11 

 

Criminal 

 

72 

 

35 

 

32 

 

1 

 

4 

 

E & W High Court 

 

     

Civil 

 

35 

 

12 

 

20 

 

3 

 

0 

 

Criminal 

 

35 

 

6 

 

26 

 

1 

 

2 

 

NI Court of Appeal 

 

     

Civil 
 

20 
 

9 
 

11 
 

0 
 

0 
 

Criminal 

 

3 

 

0 

 

2 

 

1 

 

0 

 

NI High Court 

 

     

Civil 

 

482 

 

0 

 

4 

 

0 

 

0 

 

Criminal 

 

0 

 

0 

 

0 

 

0 

 

0 

 

Courts Martial Appeal 

Court 83 

 

0 

 

0 

 

0 

 

0 

 

0 

 

Totals 

 

724 

 

240 (33%) 

 

436 (60%) 

 

31 (4%) 

 

17 (2%) 

 

 

  

*L.Q.R. 585 VI. LEAVE PETITIONS AND LOWER COURTS 

The annual Judicial Statistics84 provide information on the origins and types of leave petitions. Table 3, above, shows that in 

2003-2005 they came from four of the six possible courts a quo, easily the commonest source being the Court of Appeal of 

England and Wales (87 per cent of petitions). Almost 10 per cent of petitions derived from the High Court of England and 

Wales, with half being attempts at “leapfrog” appeals in civil cases and the rest being attempts to appeal against decisions of 

the Divisional Court in a criminal matter. The percentage of petitions from Northern Ireland (3.7 per cent) matches the ratio of 

Northern Ireland’s population to that of England and Wales. Some 85 per cent of all petitions related to civil matters and just 

15 per cent to criminal. 

*L.Q.R. 586 While the overall success rate for leave petitions was 33 per cent, the success rate in criminal cases (37 per cent) 

was slightly higher than that in civil cases (32 per cent). Many criminal cases are taken to the House by lawyers acting on a pro 
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bono basis, so the Law Lords may be slightly more indulgent towards them. But petitions for leave to appeal against decisions 

of the High Court in criminal matters are particularly likely to fail. There is no difference in success rates between petitions 

from England and Wales and those from Northern Ireland. 

  

VII. EVALUATION OF THE SYSTEM FOR PROCESSING LEAVE PETITIONS 

Are the methods for deciding whether to grant petitions for leave effective in that they lead to “appropriate” cases being selected 

for a full appeal? Setting the criteria of “appropriateness” requires in turn a clear conception of the raison d’être of the judicial 

function of the House of Lords. Whatever the intent of the originators of the institution,85 it is submitted that today there are at 

least four crucial purposes which the UK’s highest court should serve. The first, which is the function highlighted in the seminal 

study by Blom-Cooper and Drewry,86 is to supervise the work of first-tier appeal courts, ensuring that those courts do not leave 

the law unclear, unjust or out-of-date. In exercising this function the Law Lords must be transparent and persuasive.87 The 

second purpose is to ensure relative consistency in judicial law-making throughout the country. The third purpose is to ensure 

relative consistency across different fields of law, such as public and private law or civil and criminal law. Finally, the House 

must ensure that the whole of UK law sits comfortably with developments in other jurisdictions and with international law. 

That EC law now takes supremacy over domestic law,88 and that all British courts and tribunals must “take into account” the 

judgments of the European Court of Human Rights,89 illustrates the pervasiveness of international law throughout the United 

Kingdom. 

The current methods for processing leave petitions may not be sufficiently systematised to ensure that the purposes of the 

House are adequately fulfilled. Even to describe the arrangements as a “system” may be misleading. In the first place, Law 

Lords are given no precise *L.Q.R. 587 criteria against which to measure the petitions they examine. There is no evidence that 

they have collectively articulated what they should be looking for in petitions. Secondly, while each petition is considered by 

at least three Law Lords, the other nine Law Lords have no opportunity to express a view on the decisions taken by their 

colleagues. They will probably never learn what issues were at stake in the rejected petitions. No list of petitions is circulated 

to each Law Lord or placed on the House’s website.90 In addition, the Law Lords have sometimes no choice but to hear cases 

presented to them, as some cases do not require leave at all. 

  

It seems that the House is not in as much control of its caseload as it needs to be. The current arrangements operate rather 

idiosyncratically. Even on the assumption that enough information is supplied to the Appeal Committee to equip it to make an 

informed decision, a doubt remains over whether each judge is asking the same questions when reaching a decision. Merely 

having to look for “an arguable point of law of general public importance which ought to be considered by the House at this 

time” is hardly a precise enough guide to the best possible selection of cases. No one really knows what “general public 

importance” means in this test. 

  

The lack of systematisation is evidenced by the fact that from time to time the Appeal Committee will concede that an earlier 

decision to refuse leave was mistaken and needs to be vacated. Between May and July 1999 the Appeal Committee granted 

leave in five petitions where the point of law at issue was whether a wife or partner who charges her home with the debts of 

her husband or partner can have the charge set aside because of undue influence. The Committee then revisited two petitions 

on the same issue which it had rejected in November 1998; as the respondents did not object to the Committee changing its 

mind on those petitions, it did so.91 Comparable situations are described in five other Appeal Committee reports published in 

recent years. In two appeals the Appeal Committee mistakenly decided petitions for leave even though it had earlier agreed not 

to do so until another case had been decided by the European Court of Human Rights; the decisions were consequently vacated.92 

Given such mishaps, one wonders whether enough safeguards are in place to ensure that inappropriate decisions are not taken 

by the Appeal Committee. 

  

Should the Law Lords be under a more demanding obligation to give reasons for their refusals to grant leave? It would certainly 

place a heavy *L.Q.R. 588 burden on the judges and lengthen the time taken to process petitions. The Law Lords would need 

to express their views in writing and, for fear of being accused of not paying sufficient attention to all the points raised, would 

be tempted to express their views at some length. But one must be careful not to make the perfect the enemy of the good in this 

context. In place of the very jejune reasoning currently disclosed, the Lords could be asked to indicate which of a limited 

number of categories of “no arguable point of law of general public importance” the petition falls into. These could include 

categories where the existing law (a) is satisfactorily clear; (b) does not give rise to injustice; (c) is not out of date; (d) is not 

out of step with law elsewhere in the United Kingdom; (e) is not out of step with law outside the United Kingdom; or (f) is not 

out of step with international law. Such categories would reflect the purposes which, as suggested above, underlie the very 

existence of the House of Lords as a court. In some situations the Law Lords may want to found their refusal on even more 
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basic grounds, such as the desirability of awaiting the publication of a Law Commission report or the need for Parliamentary 

intervention on the matter. Or they may be more prosaic and say that the point is too obscure, too dependent on specific facts, 

not one raising serious moral questions or not one concerning the allocation of large sums of money. There is a precedent for 

using such categories in the European Court of Justice, which in CILFIT v Ministry of Health 93 stipulated the kinds of cases 

where it considered that no reference should be made to it by a national court. These were cases where: (a) the question raised 

is irrelevant; (b) the EC provision in dispute has already been interpreted by the court; (c) the question raised is materially 

identical to one which has already been the subject of a preliminary ruling by the court; and (d) the correct application of EC 

law is so obvious as to leave no scope for any reasonable doubt. 

  

A reform along the lines suggested here would serve two useful purposes. It would encourage future petitioners to shape their 

petitions in a way which alerts their Lordships more pointedly to the reasons that may exist for granting leave. It would also 

provide guidance to lower courts when they are preparing their judgments and deciding whether to grant leave to appeal: on 

the assumption that lower courts will continue to be allowed to grant leave (contrary to the proposal being made in this paper), 

it is obviously desirable that the criteria they apply should be in tune with those applied by the House itself. 

  

VIII. CONJOINING AND LISTING APPEALS 

When a petition for leave is granted consideration is given as to whether the petition should be conjoined with one or more 

other petitions, if this *L.Q.R. 589 has not already occurred. In the interests of efficiency there will be a preference for 

conjoining if petitions raise similar questions of law. The Appeal Committee may still grant leave in one or more of the 

conjoined petitions but not in others and sometimes appeals are conjoined at the hearing stage but then disjoined at the judgment 

stage.94 Even if appeals are not conjoined they may be heard immediately after each other by the same panel of judges. 

Once all the requisite papers for an appeal have been lodged, the Judicial Office will consult with counsel for the parties to see 

how much time they will require for the presentation of their arguments.95 The Listings Officer then arranges the provisional 

programme of hearings for the following legal term on the basis of those estimates. The Registrar of the Judicial Committee of 

the Privy Council performs a similar task and both lists are examined by the Head of the Judicial Office in the House of Lords 

with a view to determining which specific Law Lords can sit on which appeals. 

  

IX. SELECTION OF LAW LORDS FOR APPEAL HEARINGS 

In 1982 Alan Paterson claimed that the selection of Law Lords for appeals 

  

”although theoretically in the hands of the Lord Chancellor, is actually delegated to his Permanent Secretary who consults the 

Lord Chancellor in cases of difficulty”.96 

This is certainly no longer the case. Today it is the Head of the Judicial Office who initially proposes the judges for particular 

cases, in accordance with criteria agreed by the Law Lords. His proposals are then reviewed by the Senior and Second Senior 

Law Lords,97 at a meeting where the Registrar of the Judicial Committee of the Privy Council is also present. The other Law 

Lords are not involved.98 Involvement by the Lord Chancellor, or the Permanent Secretary of the Department for Constitutional 

Affairs (now the Ministry for Justice), would be highly questionable, as Art.6 of the European Convention on Human Rights 

requires a fair hearing by “an independent and impartial tribunal”. 

  

As to the factors influencing the selection of Law Lords, they were listed in an answer to a Freedom of Information Act inquiry 

as including 

  

*L.Q.R. 590 “the particular area of expertise of individual Law Lords; the need to balance experts in the subject matter of the 

appeal with some less expert in the subject matter of the appeal who can bring another approach to the question; the overall 

workload of a Law Lord and the need to spread the work evenly; the availability of a Law Lord, given that they have many 

other commitments; whether a Law Lord sat on the Appeal Committee that gave permission to appeal; the requirements of the 

Judicial Committee of the Privy Council for judges to sit on appeals to it; and the need to give individual Law Lords time to 

write judgments etc.” 

  

Of this list of seven factors, only the first two are substantive in that they link the subject-matter of the appeal to the selected 

judges. In an appeal involving human rights, for instance, Lord Bingham, Lord Hope and Lady Hale will often be selected 

because human rights law is a particular interest of theirs. Lady Hale would also be expected to sit in family law appeals, Lord 

Hoffmann in patent appeals, Lord Walker of Gestingthorpe in taxation appeals, Lord Scott in property law appeals, and Lord 
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Carswell and Lord Rodger of Earlsferry in criminal appeals. For Scottish appeals the two Scottish Law Lords will almost 

invariably be chosen99 but, at least until recently, in appeals from Northern Ireland the presence of the Law Lord from Northern 

Ireland (if there is one) has not been automatic.100 The fifth of the factors listed--whether a Law Lord sat on the Appeal 

Committee that gave permission to appeal--reflects the fact that those who have sat on the Appeal Committee will have a 

familiarity with the case which will expedite their understanding of the issues at the appeal hearing. 

  

Strangely, the response given to the Freedom of Information Act inquiry did not mention three other factors which are obviously 

borne in mind during the selection process. The first is that no Law Lord can hear an appeal in a case which he or she may have 

already dealt with in a lower court--newly appointed Law Lords often have to be ruled out on this basis. The second is that no 

Law Lord can hear an appeal in which he or she, or a member of his or her family, has an interest. Lord Mance, for example, 

cannot hear appeals from decisions in which his wife, Arden L.J., has participated. The third is that, if a Law Lord has already 

expressed a view on a matter extra-judicially this may rule him or her out of sitting in an appeal concerning that matter. Lord 

Steyn, for example, was unable *L.Q.R. 591 to sit in the recent appeal by non-British detainees in Belmarsh Prison because he 

had already published his views about indefinite detention without trial101 and Lord Hoffmann and Lord Scott were excluded 

from considering the constitutionality of the Hunting Act 2004102 because they had already spoken publicly about fox hunting. 

If an appeal goes ahead and it later transpires that a judge involved might have prejudged the matter, this is cause for applying 

to have the appeal “vacated”. This is what occurred when Lord Hoffmann, after hearing the first appeal concerning the 

eligibility for extradition of ex-President Pinochet, was found to have connections with Amnesty International, an organisation 

which had been allowed to intervene in the case.103 In 2000, in the so-called Bingham Statement read to the full House,104 the 

Lords of Appeal agreed to be guided by the same principles as apply to all judges when considering their ineligibility to sit in 

cases on grounds of possible bias.105 

  

From time to time a Law Lord may express an interest, presumably to the Head of the Judicial Office or to the Senior Law 

Lord, in sitting on a particular appeal, and it is the practice for retired Law Lords to let it be known that they are available to 

sit at particular times if required.106 Such “requests” are borne in mind after the other factors mentioned above have been 

considered. There is often little room for manoeuvre because there are so many appeals and the availability of Law Lords is 

limited. Appeals in the Privy Council have to be accommodated too (and some Law Lords also serve as Non-Permanent Judges 

of the Court of Final Appeal of the Hong Kong Special Administrative Region107). The Lord Chancellor now no longer sits on 

the Appellate Committee.108 

  

*L.Q.R. 592 X. THE SIZE OF THE BENCH 

There are currently 12 Law Lords in post.109 The usual number selected to hear an appeal is five,110 but on some occasions a 

bench of seven, or even nine, is selected111 and even more rarely a bench of just four may be convened.112 No set criteria exist 

for deciding the number of judges,113 but it is possible to make inferences from the practice employed to date. In four of the 11 

seven-judge appeals in the past 10 years, a party was asking the House not to follow one of its own previous decisions;114 in 

two of the remaining cases the questions at issue were of great constitutional importance (the legality of mandatory life 

sentences and the power of the House to overrule cases with prospective effect only115) and in two further cases the Lords were 

considering the applicability of international law on torture, a matter of great topicality in the modern world.116 

In recent years the House has begun to sit as a bench of nine. This actually occurred for the first time in 1910, when an appeal 

was first lodged against a decision taken by the newly established Court of Criminal Appeal,117 but did not occur again until 

2003, in a case concerning a significant difference of opinion which had arisen between groups of Law Lords on the 

consequences that should follow when a court holds that there has been unreasonable delay in the processing of a criminal 

case.118 It was *L.Q.R. 593 doubtless to demonstrate that there was a clear majority of all 12 Law Lords in favour of one 

particular result that it was decided, presumably by Lord Bingham as the Senior Law Lord, that a bench of nine, not just seven, 

judges should be convened. A bench of seven, if split 4:3, would have left open the possibility that in a subsequent case one of 

the five remaining Law Lords could side with the earlier minority and produce an overall majority contrary to the first decision. 

For this to occur if a bench of nine judges were split in the first case, the split would have to be five to four, and one of the 

three remaining Law Lords would need to side with the earlier minority, altogether a less likely occurrence. Convening a bench 

of more than nine judges would have been impracticable: having an even number of judges (10 or 12) could have given rise to 

an even split and asking 11 to sit would have left the remaining Law Lord feeling somewhat excluded.119 

  

XI. PREPARATION OF DOCUMENTS FOR APPEAL HEARINGS 

The appellant is required to lodge a “statement of facts and issues” within six weeks of the appeal itself having been lodged , 
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although multiple applications can be made to extend this deadline.120 A draft of the statement--essentially a set of skeleton 

arguments--is submitted by the appellants to the respondents for discussion.121 There must also be an agreed Appendix, 

containing “only documents or extracts from documents that are necessary to support and understand the argument when the 

appeal is heard by the Appellate Committee”.122 Any information not agreed between the parties must be inserted instead in 

what is confusingly termed each party’s “case”, which is a fuller statement of the party’s argument in the appeal.123 The case 

must indicate whether any point taken in the courts below is now being abandoned and whether any new point not taken below 

is going to be raised.124 It must also state any intention to invite the House to depart from one of its own previous decisions.125 

The appellants must lodge their case no later than five weeks before the proposed date of the hearing and other parties must do 

so no later than three weeks before that date. 

*L.Q.R. 594 Although the purpose behind requiring parties to submit their cases in advance is to help the judges focus on the 

core issues at stake, thereby reducing the costs, the practice has developed of submitting cases that are far too long. In 1982 

this practice was deplored by the House in no uncertain terms. In an appeal where the appellants’ case extended to more than 

39 single-spaced foolscap pages, Lord Diplock said: 

  

”The case should set out the heads, but no more than the heads, of the argument on each of the issues which it is intended 

should be advanced by counsel for the party at the oral hearing to challenge or support, as the case may be, the decision on that 

issue of the court from which the appeal is brought. Detailed or elaborate argument adds unnecessarily to the costs of preparing 

the case and is seldom helpful or time saving at the oral hearing. Reference to authorities relied on in support of the argument 

on any issue should be limited to key authorities (seldom numbering more than one or two on any one issue) which lay down 

the principle which it is contended is applicable…”126 

  

While this injunction may have been heeded for a while, today some cases still run to 70 or 80 pages and cite many more than 

the “key” authorities. The Blue and Red Books do not, unfortunately, recommend any page limits.127 

  

Once the parties have exchanged their cases, and no later than 14 days before the proposed date of the hearing, the appellants 

must lodge a further 15 volumes containing copies of virtually everything that has already been lodged, bound and indexed in 

accordance with a prescribed format.128 It is at this stage that the Law Lords who are sitting on the Appellate Committee will 

be given copies,129 although pressure of work usually ensures that they do not examine them until the appeal is just a few days 

from being heard. It would be very rare, but not improper, for the Law Lords to discuss an appeal among themselves prior to 

the hearing; there will certainly never be a scheduled meeting for that purpose. 

  

XII. THE PREPARATION OF JUDGMENTS 

The most complete description of how Law Lords prepare their judgments after an appeal hearing is to be found in Paterson’s 

study of 1982.130 Not all of what is said there applies today, but it remains undeniable that,  *L.Q.R. 595 far from being a group 

activity, the preparation of judgments is for each judge to consider individually. In this context the principle of collegiality does 

not presuppose active collaboration so much as mutual respect and collective responsibility. 

After each day’s hearing the judges adjourn to their chambers and are unlikely to discuss any aspect of the case inter se except 

in passing. But at the end of the case they will continue to sit in the committee room (where the hearing has taken place) to 

discuss their decision. The practice is for each judge, in reverse order of seniority, to state his or her views on each of the issues 

raised. Normally this will not require each judge to speak for more than 15 minutes. Time may also be set aside for a meeting 

on the case in the Law Lords’ Conference Room. Deliberations in the committee room take place in the presence of the Head 

or Deputy Head of the Judicial Office in order to ensure that the meeting constitutes a valid session of a committee of 

Parliament. The presence of a senior official ensures that help can be provided to the judges on peripheral matters such as 

access to documents or what kind of order may be made on costs. 

  

After the discussions decisions are taken on who will write a judgment. The presiding Law Lord--usually the Senior or Second 

Senior Law Lord131 --will intimate how many separate judgments look like being required. As the judgments are technically 

“speeches” delivered in a Chamber of Parliament, joint judgments are not considered good practice, but they do occur from 

time to time132 and are genuine collaborative efforts. A joint judgment may be considered more authoritative and may create 

more certainty, which is particularly important in criminal law. By way of contrast, in R. (on the application of Jackson) v 

Attorney General 133 the Law Lords issued nine separate opinions. 

  

Nearly all of the current Law Lords are sufficiently IT literate to be able to word-process their own judgments, with all the 

cutting and pasting from electronic versions of legislation and case reports that requires. Two prefer to dictate their judgments 
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on to tapes, which are then transcribed by secretaries in the Judicial Office. One Law Lord still writes his judgments in longhand. 

Each judgment may go through several drafts--making use of the computer’s tracking and commenting functions--with each 

draft being circulated to the other judges who sat on the appeal. None of the four judicial assistants plays any part in the writing 

of judgments. 

  

*L.Q.R. 596 Obviously the best time to compose a judgment is immediately after the hearing, when arguments are fresh in the 

judges’ minds. For that reason, Friday of each week is usually left free of hearings to allow judges to concentrate on composing 

their judgments. If judgments are slow in being produced it may be necessary for the Senior Law Lord to indulge in mild 

chivvying. It is not unknown for judges to change their mind on the outcome of an appeal (or, more usually, on the reasons 

they want to give for the outcome they prefer) between the discussion at the end of the hearing and the submission of their 

judgments, but it remains very rare for a Law Lord to prepare a judgment and then to withdraw it having read what his or her 

colleagues have drafted.134 The Law Lord presiding in an appeal does not seek to play a mediating role between judges who 

differ as to the outcome of the appeal. 

  

XIII. THE TIME TAKEN TO PROCESS APPEALS 

If efficiency is a key concept in this context, it is important to know how quickly the Lords manage to process appeals. The 

Practice Directions impose tight time limits as far as the submission of papers by parties is concerned, but do not impose many 

time limits on the House itself. In analysing the situation we can distinguish between three different periods.135 The first is 

between the decision of the court a quo and the decision of the Appeal Committee to grant leave to appeal. The second, for 

petitions which are granted, is between the decision of the Appeal Committee and the hearing of the appeal by the Appellate 

Committee. The third is the period between the hearing of the appeal and the handing down of the decision. Having considered 

each of these periods we will look at the overall time elapsing. 

(a) Delay between the court a quo and the Appeal Committee 

Petitions for leave to appeal are meant to be lodged within a month of the decision being appealed from, and the Law Lords 

should “normally complete” their handling of leave petitions within eight sitting weeks, excluding any oral hearing,136 but in 

practice these periods are often greatly exceeded. In 2003 to 2005 the shortest time elapsing between an appealed decision and 

the Appeal Committee’s grant of leave was just 21 days,137 but that was truly exceptional. In only 14 of the 197 cases was 

*L.Q.R. 597 the delay less than 100 days, while in at least 11 cases it was longer than a year. The longest period was over 28 

months138 and the average delay was 200 days (28.5 weeks, or between 6 and 7 months).139 One reason for this is the intervention 

of recesses and the long vacation (accounting for 19 weeks per year): petitions lodged just as a recess begins will be immediately 

delayed for several weeks. 

From an analysis of the memoranda of the Appeal Committee it is not possible to assess how much of the delay is attributable 

to the parties and how much to the Law Lords. Suffice it to say that pressure of work on the Law Lords inevitably means that 

in virtually every case a delay of several weeks, or even months, must be laid at their door. The Appeal Committee deals with 

the vast majority of appeal petitions on the documents alone and there is no reason why these cannot be supplied to the judges 

almost as soon as they have been lodged. If the petitions have been drafted in accordance with the Practice Directions it should 

be relatively simple for judicial assistants to prepare memoranda on what the appeals are about. Statistics maintained by the 

Judicial Office reveal that in 2003-2005 the average number of days elapsing between the lodging of a petition for leave to 

appeal and the final decision of the Appeal Committee (regardless of the outcome) was 126 days.140 If we assume that the Law 

Lords, in compliance with the Practice Directions, completed their consideration of petitions within 56 days (and if we allow 

seven days for the lodging of additional papers141), this means that the average time elapsing was exactly twice what it should 

have been (nine weeks). We can also conclude that the average period elapsing between the date of the decision of the court a 

quo and the lodging of the petition for leave to appeal was approximately 74 days (200 less 126). This is more than twice the 

one-month limit which the Practice Directions say should be the norm. Either compliance with time limits needs to be improved 

or the prescribed limits are unrealistically tight. If a target date is to be set for the acceptable delay between decisions appealed 

from and decisions of the Appeal Committee, it should perhaps be fixed at 20 weeks. That would represent a considerable 

improvement on the current position, even though it is still eight weeks longer than the period envisaged by the Practice 

Directions. Consideration should also be given to organising meetings of Appeal Committees during the long vacation. 

  

*L.Q.R. 598 (b) Delay between the Appeal Committee and the Appellate Committee 

Once the Appeal Committee has granted leave, the onus is again on the parties to lodge the appropriate papers so that an appeal 

hearing can take place. The time limits are again quite strict--the petitioner has just two weeks to lodge the appeal petition--but 

the time elapsing before the appeal hearing depends mainly on the number and type of other appeal hearings which are 

pending.142 The Judicial Office can fast-track certain appeals, e.g. if they involve important constitutional points or an 
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individual’s liberty. During 2003--2005 the average period between leave being granted and the appeal hearing starting was 

just over 11 months. Adding this to the average period of nearly seven months identified above, the average period from the 

decision of the court a quo to the start of the appeal hearing was 18 months. This is a significantly greater delay than a generation 

ago. In appeals heard between 1952 and 1968 the median delay between judgment in the Court of Appeal and the start of the 

Appellate Committee hearing was about 11 months, with more than 80 per cent of all appeals being heard in less than 15 

months.143 And delays were shorter in the period 1960-1968 than during 1952-1959. 

It is difficult to understand why 18 months have to elapse before an appeal can be heard and why, in particular, the system is 

so indulgent regarding the period between the granting of leave and the hearing of the appeal. The simplest explanation is that 

the Law Lords have too heavy a workload, but they themselves are not pressing for an increase in their numbers.144 A lot of 

their time is spent processing appeals in the Judicial Committee of the Privy Council, which mainly deals with cases from small 

Commonwealth jurisdictions and from some professional disciplinary bodies. One has to question whether this is the best use 

of their time and a sufficient justification for delaying the hearing of appeals on civil and criminal matters in the House.145 

  

Appeal hearings are scheduled to last, in most cases, one to two days. In 2003-2005, as Table 4 below shows, 75 per cent of 

hearings took no longer. The longest hearing continued for eight days.146 Hearing days are normally consecutive, but in the first 

modern case where nine Law Lords sat the hearing actually occurred on two separate occasions over three 

  
TABLE 4 Duration of appeal hearings, 2003-2005 147 

 

Year 

 

1 day 

 

2 days 

 

3 days 

 

More than 3 days 

 

2003 

 

19 

 

31 

 

11 

 

6 

 

2004 

 

14 

 

23 

 

11 

 

5 

 

2005 

 

20 

 

38 

 

11 

 

4 

 

Totals 

 

53 (28%) 

 

92 (47%) 

 

33 (17%) 

 

15 (8%) 

 

 

  

*L.Q.R. 599 months apart.148 Hearings certainly take a lot less time than they used to. Between 1952 and 1968 only 8 per cent 

of appeal hearings lasted one day or less, and 21 per cent took more than four days. Nine of the 28 patent cases during that 

period took seven days or more.149 Clearly the House has succeeded in shortening the average length of appeal hearings and 

there is little if any evidence to show that the quality of the ultimate decision-making has suffered as a result. 

  

(c) Delay between the Appellate Committee and publication of judgments 

The period elapsing between the appeal hearing and the handing down of judgments is entirely in the hands of their Lordships. 

There do not appear to be any targets set for the production of judgments. There is, though, a whiteboard in the Judicial Office 

which displays information on whether draft judgments have already been prepared by each Law Lord in cases already heard. 

Anyone passing through that office can see at a glance which judges are being comparatively dilatory. In the three years under 

review, the average delay in the publication of judgments was 62 days.150 The shortest delay was 14 days151 and the longest was 

247 days.152 There is no obvious reason why the average delay diminished by almost 31 per cent between 2003 and 2004. For 

the period 1952-1968 the average delay was put at “about six weeks”.153 

*L.Q.R. 600 Given the complexity of some cases, and the need to ensure that drafts of judgments are circulated to all other 

judges who sat in the appeal hearing, an average delay of some nine weeks in the production of judgments does not seem 

unreasonable, and the increase in the delay since the 1960s is not excessive, especially in view of the increase in the number of 

appeals being dealt with. Whether the quality of the judgments is reflective of the time taken to produce them is a matter beyond 

the scope of this article.154 

  

(d) Delay between the court a quo and publication of judgments 

In 2003-2005 the average overall delay occurring between decisions of the court a quo and decisions of the House was 20 

months.155 The longest delay was 43 months,156 whereas the longest delay in any case decided between 1952 and 1968 was 25 

months.157 An average of 20 months is, surely, unacceptable? It is hard to comprehend why a case which has already progressed 

(usually) to as high a court as the Court of Appeal should then have to wait almost two more years before being finally resolved 

by the House of Lords. It is highly undesirable that the state of the law should remain uncertain for such a long period. From 

the analysis above it would appear that the delays which are ripest for curtailment are those between the decision of the court 
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a quo and the decision of the Appeal Committee to grant leave, and, especially, those between the latter decision and the start 

of the appeal hearing. Either the parties are not being forced to adhere to time limits in the Practice Directions and/or the Law 

Lords are sitting on sets of agreed papers because of pressure of other work or enjoying recesses which are too long. Whatever 

the causes of these delays, they need to be addressed. 

XIV. CONCLUSION 

The current system for processing appeals in the House of Lords is understudied. The imminent transfer of the House’s judicial 

role to a Supreme Court is a good opportunity for a review to be conducted of that system. Changes should be made to the 

jurisdiction of the court so that it is much more in control of its own caseload. Civil appeals from Scotland should require the 

leave of the House and the power of the Courts of Appeal in England and Wales and Northern Ireland to decide which cases 

the House should hear should be abolished. The current Law *L.Q.R. 601 Lords share fairly evenly the task of considering 

petitions for leave to appeal and the process by which some respondents are asked for their objections to a petition and 

occasionally a short oral hearing takes place seems to work satisfactorily. But the way in which records are made of the 

decisions taken needs to be improved and the criteria by which petitions are assessed needs to be spelled out in more detail. 

This will help to clarify the reasons for maintaining a second-tier appeal court. There should be a mechanism for ensuring that 

all of the Law Lords are made aware of all pending petitions so that they can express a view on the issues raised if they so 

wish.158 

No-one can doubt that the current process for selecting Law Lords to sit in appeals works well enough. The vast majority of 

appeals are presided over by the Senior or Second Senior Law Lord. But clarity is required as to when it is justifiable to convene 

a bench of more than five judges. In particular, why should seven judges be convened in some cases but nine in others? The 

materials presented to judges are voluminous and this may be impacting on the time taken to arrange an Appellate Committee 

hearing once leave to appeal has been granted. It takes on average some 20 months for a decision of the first-tier appeal court 

to be affirmed or reversed by the House of Lords, the greatest part of this delay (more than 11 months) being attributable to the 

period between the granting of leave and the start of the appeal hearing. At present the average gap between the appeal hearing 

and the publication of the judges’ final opinions is about two months. This shows that once the issues are clarified and debated 

the decision process can be completed quite quickly. The challenge is to speed up the earlier stages in the appeal process. It 

would be appropriate to meet this challenge before October 2009 so that new Supreme Court can operate as efficiently as 

possible from day one. 

  

BRICE DICKSON. 
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In the 10 years up to 2005 this happened only twice: ICI Plc v Colmer (No.2) [1999] 1 W.L.R. 2035 and 

Ameri v Kensington and Chelsea Royal LBC [2004] UKHL 4; [2004] 2 A.C. 159. 
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In their response to the Government’s consultation paper on a Supreme Court (above fn.8) the current Law 

Lords said: “In cases of particular difficulty or importance or where differing opinions have been expressed 

in the past … it will continue to be appropriate to establish panels of 7 or 9, and this should perhaps be 

done more readily than in the past” (para.39). They were more cautious regarding the idea that the court 

should sit with all 12 judges (para.40). 
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Arthur J. S. Hall & Co v Simons [2002] 1 A.C. 615; Phelps v Hillingdon LBC [2001] 2 A.C. 619; R. (on the 

application of Anderson) v Secretary of State for the Home Department [2002] UKHL 46; [2003] 1 A.C. 

837; Rees v Darlington Memorial Hospital NHS Trust [2003] UKHL 52; [2004] 1 A.C. 309. 
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R. v Lichniak [2002] UKHL 47; [2003] 1 A.C. 903; National Westminster Bank Plc v Spectrum Plus Ltd 

[2005] UKHL 41; [2005] 2 A.C. 680. 

 
116 R. v Bow Street Metropolitan Stipendiary Magistrate, ex p. Pinochet (No.3) [2000] 1 A.C. 147; A v 
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 Secretary of State for the Home Department [2004] UKHL 56; [2005] 2 A.C. 68. 

 
117 

 

See R. v Ball [1911] A.C. 47. Appeals to the House from this new court were permitted by s.1(6) of the 

Criminal Appeal Act 1907, but no rules had yet been drawn up for the handling of such appeals. Three of 

the four Lords of Appeal then in post (for some reason Lord Macnaghten did not participate), together with 

the Lord Chancellor, the Lord Chief Justice and four other Lords with a legal background, were consulted 

and it was agreed that the appeals should be read “subject to such Standing Orders as may be applicable 

thereto”. In the case itself the Lords reversed the Court of Criminal Appeal and that court then ordered the 

original convictions for incest to be restored and issued a warrant for the defendants’ arrest. 
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Attorney General’s Reference (No.2 of 2001) [2003] UKHL 68; [2004] 2 A.C. 72. Nine judges again sat in 

A v Secretary of State for the Home Department [2004] UKHL 56; [2005] 2 A.C. 68 and R. (on the 

application of Jackson) v Attorney General [2005] UKHL 56; [2006] 1 A.C. 262. 
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Although Lord Saville was not in fact available as he was chairing the “Bloody Sunday Tribunal”. 
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Civil PD 11.1, 13.3, 13.4 and 13.6; Criminal PD 12.1, 14.3 and 14.5. In criminal appeals the respondent’s 

consent to applications for extension of time is not usually required: Criminal PD 14.6. 
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Civil PD 11.2 and Criminal PD 12.3 specify the exact form the documents must take. 
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Civil PD 12.3 and Criminal PD 13.3. The appellants must lodge one master and seven copies of the 

Statement of Fact and Issues 
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Civil PD 15.1 and 15.18, and Criminal PD 16.1 and 16.18. 
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Civil PD 15.4 and Criminal PD 16.4. If the new point involves the introduction of fresh evidence, an 

application has to be made for leave to do so. 
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Civil PD 15.5 and Criminal PD 16.5. Civil PD 15 and Criminal PD 16 largely reflect the comments of Lord 

Diplock in M. V. Yorke Motors v Edwards (below, fn.126). 
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M. V. Yorke Motors v Edwards [1982] 1 All E.R. 1024 at [1025j]-[1026a]. 
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The Head of the Judicial Office at the House, in his contribution to Atkin’s Court Forms (2004), presents 

some examples of good practice in this context. 
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Civil PD 16.1 and 16.2 and Criminal PD 17.1 and 17.2. 
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The other copies are for the other parties, the law reporters and the Judicial Office. 
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Above fn.96. 

 
131 

 

In 2003 there were four cases in which neither judge presided; in 2004 there were 13 and in 2005, 17. Lord 

Hoffmann became the Second Senior Law Lord after Lord Nicholls of Birkenhead’s retirement in January 

2007. 
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The practice seems to have coincided with the appointment of Lord Bingham as Senior Law Lord. In the 

period 2003-2005 Lord Bingham delivered a judgment on behalf of the whole court in five cases, Lord 

Hoffmann in three, Lord Hope in two and Lord Steyn in one. Lord Bingham and Lord Steyn delivered a 

joint dissenting judgment in Cullen v Chief Constable of the RUC [2003] UKHL 39; [2003] 1 W.L.R. 1763. 
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[2005] UKHL 56; [2006] 1 A.C. 262. Lord Walker’s judgment was just one paragraph. 
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134 

 

It occurred in R. v Powell [1999] 1 A.C. 1, where Lord Mustill said he had withdrawn his draft judgment on 

the criminal liability of parties engaged in a joint enterprise because he did not want future trial judges to be 

to be confused by conflicting theories propounded by Law Lords. 
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cf. Blom-Cooper and Drewry, above fn.10, pp.232-236. Full comparisons are not possible as that study 

measured delays from the date of trial judgments, not Court of Appeal judgments. 
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Civil PD 4.25 and Criminal PD 5.25. 
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R. (on the application of Jackson) v Attorney General [2005] UKHL 56; [2006] 1 A.C. 262. 
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R. (on the application of Al-Hasan) v Secretary of State for the Home Department [2005] UKHL 13; [2005] 

1 W.L.R. 688. 
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212 days in 2003; 170 days in 2004; 218 days in 2005. 
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143 days in 2003; 124 days in 2004; 111 days in 2005. 
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Civil PD 4.2 and Criminal PD 5.2. 
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Some three months or so in advance of the hearing it will be “set down for hearing” and listed in the 

“Future Judicial Business” section of the House of Lords’ website. 
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Above fn.10, at p.234. 

 
144 

 

In their response to the Government’s consultation paper on a Supreme Court in 2003 (above fn.8) the then 

Law Lords said: “In present circumstances we consider 12 to be the right number” (para.10). But Lord 

Hobhouse stated that the workload of the Law Lords is “very considerable” (para.E.3.1). 
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cf. B. Dickson, “The Lords of Appeal and their Work 1967-96” in B. Dickson and P. Carmichael (eds), The 

House of Lords: Its Parliamentary and Judicial Roles (1999), pp.150-153. 
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Kirin-Amgen Inc v Hoechst Marion Roussel Ltd [2004] UKHL 46; [2005] 1 All E.R. 667 (a breach of 

patent claim). 

 
147 

 

In eight cases I was not able to determine how long the hearing lasted. 
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Attorney General’s Reference (No.2 of 2001) [2003] UKHL 68; [2004] 2 A.C. 72; the hearing occurred on 

April 9 and 10, 2003 and then again on July 28-30, 2003. 
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Above fn.10, at p.235. 
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75 days in 2003, 52 days in 2004 and 59 days in 2005. 
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In three cases: Thomson v Kvaerner Govan Ltd [2003] UKHL 45; 2004 S.C. (HL) 1, Beynon v HM 

Commissioners of Customs and Excise [2004] UKHL 53; [2005] 1 W.L.R. 86 and R. v Bentham [2005] 

UKHL 18; [2005] 1 W.L.R. 1057. 
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Gregg v Scott [2005] UKHL 2; [2005] 2 A.C. 176 (a medical negligence case). There were three other 

cases where the delay was longer than six months. 
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Above fn.10, at p.235. 

 
154 For earlier studies see Robert Stevens, Law and Politics: The House of Lords as a Judicial Body, 1800-
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 1976 (1979) and David Robertson, Judicial Discretion in the House of Lords (1998). 
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20 months in 2003; 18 months in 2004; 22 months in 2005. 
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R. (on the application of Al-Hasan) v Secretary of State for the Home Department [2005] UKHL 13; [2005] 

1 W.L.R. 688. 
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Above fn.10, at p.235. 
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In the US Supreme Court the Chief Justice circulates a “discuss list” of cases he deems worthy of 

discussion before a decision is taken on whether to issue a writ of certiorari allowing a full hearing of the 

“appeal”; any Justice may add a case to the circulated list. About 30% of the filed cases reach the discuss 

list. See K.L. Hall (ed), The Oxford Companion to the Supreme Court of the United States (2nd ed, 2005), 

sub verbo “Discuss list” (W.F. Pratt Jr.). 
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*L.Q.R. 354 I. Introduction 

The Appellate Committee of the House of Lords ceased being the United Kingdom’s final court of appeal on September 30, 

2009. During most of its existence the Appellate Committee was the final arbiter in all legal disputes in the United Kingdom 1 

and its decisions could not be reviewed by any other court. But in January 1966 the UK Government notified the Council of 

Europe that, for a period of at least three years, it would permit individuals in the United Kingdom to lodge applications with 

the European Commission of Human Rights in Strasbourg if they felt that their rights under the European Convention of Human 

Rights had been violated. From that time, therefore, decisions of the House of Lords were challengeable before a “higher” 

body. If additional conditions were satisfied, decisions of the European Commission in those cases could be further considered 

by the European Court of Human Rights. The Government repeatedly renewed its acceptance of the right of individual petition, 

usually for five-year periods, the last renewal occurring in January 1996, and in November 1998 the acceptance became 

permanent when Protocol 11 to the Convention came into effect. That Protocol also abolished the European Commission, 

meaning that applications from individuals went straight to the European Court. By coincidence, November 1998 was also the 

month in which the UK Parliament passed the Human Rights Act, which allowed people in the United Kingdom to raise 

allegations in domestic courts that their Convention rights had been violated, without prejudice to their right to raise the same 

allegations in Strasbourg if they were dissatisfied with the domestic courts’ ruling. 

The purpose of this article is to survey the instances in which decisions by the House of Lords between 1966 and 2009 were 

subsequently considered by the European Commission or Court of Human Rights, with a view to assessing why some of those 

decisions were “approved” and others were not.2 In comparing the judicial attitudes to Convention rights it tries to identify 

patterns in the case-law and examines whether the coming into force of the Human Rights Act made any difference to the 

approval rate. The article ignores decisions in Strasbourg on applications lodged following a refusal by the House of Lords to 

grant the applicant *L.Q.R. 355 leave to appeal to the House,3 since, although Strasbourg expects an effort to be made to appeal 

http://uk.westlaw.com/WestlawUk/Journals/Publications/Law-Quarterly-Review?contextData=(sc.Search)
http://uk.westlaw.com/Document/I5FB840F0E42311DAA7CF8F68F6EE57AB/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
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to the Lords if that is possible,4 it can by no means be assumed, given the House’s practice of not supplying detailed reasons 

for its leave decisions, that in every instance the reason for refusing leave was the Lords’ belief that no Convention right had 

been violated. In any event, prior to the commencement of the Human Rights Act 1998 such a reason would not have been a 

relevant one. 

  

The following section reviews the opinions of the Commission and Court on decisions reached by the House of Lords without 

regard to the Human Rights Act, while the third section examines their opinions on decisions reached with the assistance of 

that Act. The final section sums up the House’s record and suggests possible reasons for it. 

  

II. Strasbourg’s Views on Pre-Human Rights Act Decisions 

David Feldman has traced elsewhere the hesitancy of the House of Lords in using human rights treaties as sources of law.5 In 

the 1970s there were just six cases in which the European Convention was referred to,6 and even liberal judges such as Lord 

Scarman and Lord Wilberforce gave scant weight to the values implicit in various Convention articles. In the 1980s human 

rights were a point of reference in 12 cases in the Lords, where there were “signs of a growing receptiveness”, while in the 

1990s there was discussion in several cases of the substantive applicability of the European Convention.7 But it was not until 

after the Human Rights Act 1998 was fully commenced on October 2, 2000 that the Law Lords began to take Convention rights 

consistently seriously.8 

The delay in doing so is strange, because long before 2000 the European Commission and Court had frequently expressed 

views, often negative ones, on the extent to which the House of Lords was acting compatibly with the Convention. Their 

Lordships appear to have spoken or written very little about those views, whether judicially or extra-judicially.9 If allowing 

disappointed litigants in the United Kindgom to lodge applications in Strasbourg was meant to lead to a more transparent 

dialogue between senior judges in the United Kindgom and Commissioners and judges in Strasbourg, it patently failed to do 

so during this period. 

  

*L.Q.R. 356 It took seven years for the first challenge to a House of Lords decision to be lodged in Strasbourg,10 and a further 

six before the European Court expressed its first views on such a decision,11 but in the 30 years which followed there were at 

least 128 further challenges. Two of these are still pending before the European Court.12 Of the 130 challenges, 70 were made 

on the basis of UK law prior to the applicability of the Human Rights Act. In 49 of the 70 cases (70 per cent) the decisions 

were largely approved in Strasbourg, but in 18 they were not (26 per cent).13 Of the 49 decisions which were approved, the 

approval was demonstrated by the related applications being declared inadmissible in 39 cases and admissible but unmeritorious 

in the remaining 10 cases. Only 26 of the 70 cases reached the stage of having their merits finally adjudged by the Commission 

(3 cases) or by the Court (23 cases). 

  

The commentary which follows pays some attention to chronology but is more concerned with the categories of rights at issue. 

In the 70 pre-Human Rights Act cases the most commonly invoked Convention provision was, predictably, art.6, which was 

considered 33 times; the next most commonly invoked were arts 13 (23 cases), 14 (17 cases), 8 (14 cases), 10 (13 cases), 5 (12 

cases) and art.1 of Protocol 1 (10 cases). Before 1990 the House’s decisions on freedom of expression came under particular 

attack in Strasbourg, although two of them did emerge unscathed, while its decisions in cases involving national security were 

approved. During the 1990s the Court found particular fault with the Lords’ interpretation of arts 5, 6, 8 and 11 of the 

Convention, but it generally endorsed the House’s conclusions in cases involving tort law, property law, family law and criminal 

law even when those articles were relied upon. When the two sets of judges did agree on the outcome to a rights dispute, they 

sometimes did so on different grounds. By the end of the century the House had still not fully aligned itself with the prevailing 

judicial approach in Strasbourg. 

  

Early cases: the right to free speech 

It is remarkable that 10 of the first 16 decisions of the House of Lords to be reviewed at Strasbourg concerned either the right 

to free speech or limits to rights based on the need to safeguard national security. The first in the former category, Sunday 

Times v United Kingdom, was particularly ground-breaking because the European Court grabbed the opportunity to set clear 

blue water between its own preferred approach to the protection of human rights and the approach of the House. The Lords had 

held that a proposed newspaper article tracing the history of the thalidomide tragedy would be in contempt of court because it 

related to litigation that was not dormant and went too far in suggesting that the makers of the thalidomide drug had been 

negligent.14 On the facts presented the Lords felt that *L.Q.R. 357 the public interest in the fair administration of justice 

outweighed the public interest in freedom of discussion. Reflecting the lowly status of the Convention in UK law at that time, 

art.10 was not referred to by any of the lawyers for either side,15 nor by any of the 11 judges who heard the case at different 
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domestic levels. But when the newspaper took its complaint to Strasbourg both the Commission (by 8 to 5)16 and the Court (by 

11 to 9)17 held that the House’s interpretation of UK contempt of court law was in violation of art.10. 

Emphasising the specific function which the European Court is called upon to perform in these cases, the Court said that “the 

interference complained of did not correspond to a social need sufficiently pressing to outweigh the public interest in freedom 

of expression within the meaning of the Convention”.18 The European Court believed that the Law Lords, in trying to balance 

the conflicting interests involved, had formulated too absolute a rule prohibiting commentators from prejudging pending cases.19 

The Court thought the law would not be too uncertain if the balance had to be struck anew in each case. Tellingly, the Court 

also rejected the argument that, because the institution of contempt of court is peculiar to common law countries, the words in 

art.10(2) which permit restrictions on freedom of expression if they maintain “the authority and impartiality of the judiciary” 

were designed to grant common law countries some kind of dispensation. In stressing that those words had an autonomous 

context, which it alone had the duty to assess, the Strasbourg Court was implicitly declaring its supremacy over the House.20 

  

The judgment was poorly received in the United Kingdom, even by academics.21 With some hyperbole, Dr F.A. Mann described 

the overturning of a unanimous decision of the House of Lords as “a unique event in the history of English law”, “the gravest  

blow to the fabric of English law that has ever occurred”, and “wholly unjustifiable in the eyes of the law as well as any truly 

democratic tradition”.22 Nevertheless, the UK Government responded to the Court’s decision by amending the law through the 

Contempt of Court Act 1981. The decision was also controversial in Strasbourg, as the 11 to 9 split demonstrates.23 Bates and 

others have pointed out that the majority’s ruling was a significant landmark in the European Court’s own development, even 

though it had been presaged in a previous judgment.24 

  

*L.Q.R. 358 The House’s position on contempt of court was called into question quite soon afterwards in two further cases. In 

Harman, the then legal officer of the National Council for Civil Liberties was found by the House (by 3 to 2) to be in contempt 

because she had breached her legal obligation not to allow documents obtained on discovery to be used for any purpose other 

than the proper conduct of her client’s litigation.25 Lord Diplock acerbically asserted that the case was not about freedom of 

speech or open justice, nor did it call for consideration of European Convention rights.26 Lord Scarman, dissenting, did refer to 

the Convention, and to Sunday Times in particular, and he suggested that if what Ms Harman did was contempt then English 

law might well be inconsistent with art.10.27 After Ms Harman’s application to Strasbourg was declared admissible, the 

Government reached a friendly settlement with her whereby it promised to seek to change the law so that it would no longer 

be contempt to publish material contained in documents compulsorily disclosed in civil proceedings if those documents had 

been read out in open court.28 Clearly the Government anticipated losing the case had it proceeded to the Court. 

  

Five years later the House’s views on contempt law were again disapproved in Strasbourg. In the Spycatcher case the Attorney 

General had obtained an interlocutory injunction restraining The Guardian and The Observer newspapers from publishing any 

information obtained by Peter Wright in his capacity as a former British spy.29 The Law Lords, again by 3 to 2, held that the 

injunction should be kept in place until the case came to trial, because of the interests of national security. But Lord Bridge of 

Harwich, the immediate past Chairman of the Security Commission, disagreed. He said that he had previously been opposed 

to adopting the European Convention as part of English law but that the majority’s decision in this case had undermined his 

confidence in the common law and he foresaw “inevitable condemnation and humiliation in Strasbourg”.30 These were prophetic 

words, because in Strasbourg all 11 Commissioners31 and all 24 judges32 agreed that there had been a violation of art.10 from 

the day the House decided to maintain the interlocutory injunction to the day it held, some 14 months later, that the Attorney 

General was no longer entitled to restrain publication of information derived from Mr Wright.33 The European Court intimated 

that the majority in the House had asked themselves the appropriate question but had reached an inappropriate conclusion.34 

However, in a subsequent application brought to Strasbourg by the Sunday Times against this second decision of the Lords, 

complaining that the paper had been ordered to account for its profits after *L.Q.R. 359 publishing an article about Peter 

Wright’s activities in breach of confidence, the European Commission found no violation of art.10 (nor of arts 13 or 14).35 The 

Sunday Times took yet another application to Strasbourg after the House upheld its conviction for contempt in publishing part 

of Peter Wright’s book while injunctions were in place restraining other newspapers from doing so.36 The paper relied on arts 

7 and 10 of the Convention, but the Commission declared the application manifestly ill-founded.37 

  

The disparity between London and Strasbourg displayed in the first Spycatcher case was apparent in another early case about 

journalists’ sources. In Goodwin v United Kingdom, the Lords had held that the disclosure of a journalist’s sources was 

necessary in the interests of justice, as allowed by s.10 of the Contempt of Court Act 1981.38 Again, astonishingly, the European 

Convention was neither cited to nor mentioned by their Lordships. In Strasbourg, both the Commission (by 11 to 6) 39 and the 

Court (by 11 to 7)40 disagreed with the House’s conclusion and found a violation of art.10 of the Convention. They did so, as 



The record of the House of Lords in Strasbourg, L.Q.R. 2012, 128(Jul), 354-381  

 

 

© 2020 Thomson Reuters. 4 

 

in the Sunday Times case, on the ground that the House had not given “relevant and sufficient” reasons for concluding that the 

restriction on the journalist’s right to freedom of expression was “necessary in a democratic society”. The reality was that the 

majority in Strasbourg placed a higher value on the right to free speech than English common law was prepared to do. For the 

European Court the right to free speech was the default position; for the House of Lords it was merely one factor to bear in 

mind. This did not mean, however, that the House was always askew on art.10: apart from the second and third Spycatcher 

cases,41 the European Commission declared inadmissible applications from the publisher and editor of Gay News, 42 whose 

conviction for blasphemous libel the House had upheld,43 and from the publisher of pornographic magazines, the seizure and 

forfeiture of which the House had also upheld.44 

  

Early cases: the protection of national security 

If the House’s record on the right to free speech was rather poor in the early years of the right of individual petition, it was 

considerably better in cases raising issues of national security, broadly construed. This is because the European Court was 

much less keen to second-guess a national government’s assessment of what was required to safeguard security. To have 

interfered too readily in such assessments would have been politically risky at a time when the authority of the Court was still 

not firmly established. However the congruence of the Court’s conclusions with those of their Lordships in these cases should 

not be seen as a signal that the *L.Q.R. 360 House was expressly taking on board the requirements of the Convention in its 

judgments. To a large extent the congruence was accidental rather than designed. 

In the very first of these cases, Farrell, the House avoided direct disapproval only because, following the European 

Commission’s decision that the complaint was admissible, the UK Government reached a friendly settlement with the 

applicant.45 She had complained that the House had refused her the right to raise in her negligence action against the British 

army the careless planning of an operation which had led to the killing of her husband.46 In another early case, Zamir v Secretary 

of State for the Home Department, the Lords held that a detained foreigner who was seeking entry into the United Kingdom 

was under a duty to volunteer information indicating a change in his or her circumstances after the receipt of an initial entry 

certificate.47 The European Commission found this requirement to be compliant with art.5(1) of the Convention, but it did rule 

that a delay of over four months in dealing with the applicant’s habeas corpus claim was a violation of art.5(4).48 

  

In the GCHQ case national security was more starkly at issue, but again the domestic judicial approach was endorsed. Trade 

unionists were challenging the Government’s decision to limit their consultation and striking rights at a key intelligence-

gathering installation. The House held that, although the Government was required to provide evidence that its decision was 

taken on national security grounds (and had done so), no British court could review the assessment of what national security 

required.49 Once again the Convention played no part in the domestic litigation. When an application was lodged with the 

European Commission the applicants relied on art.11 of the Convention, which guarantees freedom of association. The 

Commission ruled the application inadmissible because the restrictions imposed by the UK Government had a basis in national 

law and, while drastic, were neither disproportionate nor arbitrary.50 Nor was there a breach of art.13 (the right to an effective 

remedy), because English law did allow the applicants the right to bring judicial review proceedings. The Commission restated 

its view that States must be given a wide discretion when ensuring the protection of their national security.51 On this occasion, 

therefore, the absolutism of the House of Lords coincided with a hands-off approach favoured by Strasbourg. But the two 

bodies were still asking themselves different questions. For the Law Lords the issue was whether national judges had any right 

at all to make an assessment of what national security required, while for the Commissioners it was whether restrictions on 

trade unionists’ freedom of association were in accordance with the specific conditions laid down by art.11(2). The absence of 

a “common law of human rights” in the United Kingdom was again all too apparent. 

  

In Murray v United Kingdom the legality of the arrest of a suspected terrorist in Northern Ireland was at issue. The Grand 

Chamber, reversing the Commission and agreeing with the House, held by 14 to 4 that there was reasonable suspicion for the 

applicant’s arrest and that enough had been said to Mrs Murray to convey *L.Q.R. 361 the reason for it.52 There was therefore 

no violation of art.5(1) or 5(2), the Court stressing “the special exigencies of investigating terrorist crime”.53 In R. v Secretary 

of State for the Home Department, Ex p. Brind an unsuccessful challenge was raised to the legality of a broadcasting ban aimed 

at denying a voice to supporters of Irish terrorism. Unlike the position in Murray, the House expressly considered whether to 

apply the standards of the European Convention, but decided not to do so given that the context was the exercise of an 

administrative discretion by the Home Secretary.54 Seven years prior to the enactment of the Human Rights Act, their Lordships 

were not prepared to do what Parliament itself had so far declined to do, namely require public authorities to act in accordance 

with Convention rights. Nor did they display any appetite for developing the concept of a constitutional right to free speech. 

When the journalists involved in this case applied to Strasbourg, the Commission held that, bearing in mind the margin of 

appreciation afforded to States and the importance of measures to combat terrorism, the interference with the applicants’ 
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freedom of expression was not disproportionate to the aim being pursued.55 As in the GCHQ case, and even though this was a 

case about the right to free speech, the Commission reached the same conclusion as the House, but on different reasoning. 

  

In this group of cases we can also mention Vilvarajah, where the House denied asylum to a Tamil from Sri Lanka because the 

Home Secretary had been entitled to conclude that the applicant’s fear of being persecuted in that country was not well 

founded.56 The European Court endorsed the House’s approach and found no violation of arts 3 or 13 of the Convention.57 

  

Other pre-Human Rights Act cases where the House was upheld 

After these early cases the House of Lords largely managed to avoid having its views on free speech or national security 

reviewed in Strasbourg in the years remaining before the commencement of the Human Rights Act. Subsequent to Brind, the 

House’s decisions which were approved related overwhelmingly to art.6 and art.1 of Protocol 1. Six of the approved cases were 

judgments on the merits by the European Court. 

The first was Fayed v United Kingdom, where three brothers complained that the House of Lords had not condemned as 

contempt of court the publication of an inspectors’ report into the brothers’ successful take-over bid for a major retail 

company.58 They argued that the report had seriously damaged their reputations, thereby determining their civil right to honour 

and reputation, and that English law had denied them effective access to the courts to challenge that determination. *L.Q.R. 

362 But the European Court held unanimously (9 to 0) that there had been no violation of arts 6 or 13 (art.8 was not invoked).59 

  

A year later, after the House of Lords in R. v R. had abolished the rule that a husband could not be found guilty of raping his 

wife,60 the question arose whether this particular defendant should have been acquitted because his actions were not criminal at 

the time he engaged in them. Article 7(1) of the European Convention was not mentioned by their Lordships,61 perhaps because 

it appeared to strike at the heart of the way judges make law in a common law system. However in Strasbourg the judges saw 

no contradiction between the declaratory theory of the common law and art.7: 

  

”Article 7 of the Convention cannot be read as outlawing the gradual clarification of the rules of criminal liability through 

judicial interpretation from case to case, provided that the resultant development is consistent with the essence of the offence 

and could reasonably be foreseen.”62 

  

This judgment is an important milestone in the relationship between the House and the European Court because it illustrates 

how accommodating the latter can be to the peculiarities of a common law system, notwithstanding the latter’s lack of rules 

explicitly protecting human rights as such. 

  

In the following year the same indulgence was displayed towards England’s statutory limitation period for civil claims brought 

by claimants who are the victims of child sex abuse. The House had held, in Stubbings v Webb, that the limitation period was 

six years from when the child turned 18 (with no possibility of an extension), not three years (with some possibility of an 

extension).63 Once more, no mention was made of Convention rights during the appeal, but in Strasbourg the Commission 

decided unanimously (10 to 0) that there had been a violation of art.14 of the Convention, taken in conjunction with art.6(1).64 

However, even more dramatically than in Murray, the Court rowed back on its junior partner’s position and held by 8 to 1 that 

the Convention had not been violated.65 It observed that the House’s decision “was not taken arbitrarily”,66 adding “it is not for 

the Court to substitute its own view for that of the State authorities as to what would be the most appropriate policy in this 

regard”.67 It is perhaps significant that this case, like that on the definition of rape, did not involve an expressly qualified right 

in the Convention, where restrictions on rights have to be specifically justified. Again, the congruence of outcome between the 

two courts does not indicate that the fundamental difference in approach had been resolved.68 

  

In O’Hara both the Lords and the European Court agreed that it was lawful to arrest a suspected terrorist solely on the basis of 

information which the arresting *L.Q.R. 363 officer’s superior officer had received from anonymous informers.69 The House 

treated the matter purely as one of statutory interpretation, and distinguished the Court’s decision in Fox, Campbell and Hartley 

v United Kingdom 70 because it involved a differently worded provision.71 As in Murray, the Court noted that terrorist crime 

poses particular problems, because the police may be acting on information which cannot be disclosed without jeopardising 

the informant, but here the arrest was a pre-planned operation and was more akin to that which occurred in Murray than to that 

in Fox. On this occasion, then, the House and the Court did seem to be singing from the same hymn-sheet, albeit one which 

was probably different from that which would have been used by either body in a non-terrorist case. 

  

Finally, the European Court upheld the House in two cases concerning qualified rights. In Brown it had little difficulty in 
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confirming the House’s refusal to allow the defence of consent to men who engage in sado-masochistic sexual practices; indeed, 

while the House had been split 3 to 2,72 the Court was unanimous (9 to 0).73 It held that the House had given relevant and 

sufficient reasons for the interference with the right to a private life, namely the protection of health. In Pye (JA) (Oxford) Ltd 

v Graham the House held that England’s adverse possession laws merely required a squatter to show that he or she had obtained 

single and exclusive possession of land without the owner’s consent and had then acted in a way which demonstrated 

ownership.74 At the Chamber level the judges disagreed with their Lordships by 4 to 3, holding that the owner’s right to peaceful 

enjoyment of his possessions under art.1 of Protocol 1 to the Convention had been violated, but the UK Government 

successfully applied to have the case referred to the Grand Chamber, where the judges reversed the Commission by 10 to 7. 75 

The Grand Chamber concluded that the House had struck a fair balance between the rights of the applicants and the demands 

of the general interest.76 But in Pye the Law Lords did not explicitly strike that balance with reference to the Convention, 

because they accepted the owner’s concession that the Human Rights Act 1998 could not apply retrospectively to the claim. 

As in Stubbings, the House in Pye did not even acknowledge that there was a human rights angle to the dispute. 

  

In addition to these six cases where the European Court, having looked at the merits, confirmed the House’s decision, there 

were 34 other instances in this pre-Human Rights Act period where an application challenging a decision by the House was 

declared to be inadmissible, mostly on the basis that it was “manifestly ill-founded” rather than because domestic remedies had 

not been exhausted or the application was out of time or was incompatible with the provisions of the Convention. The majority 

related to decisions where the House had made no *L.Q.R. 364 reference to Convention rights at all. Details of the reasons why 

each application failed cannot be supplied here, but a glance at the House’s decisions in question will reveal the sorts of issues 

that were considered by the Commission or Court.77 The number of inadmissible applications may tell us more about the 

perseverance of litigants, or about the accessibility of the Strasbourg organs, than about the conscious adherence of the Law 

Lords to human rights principles. 

  

Other pre-Human Rights Act cases where the House was not upheld 

After the four instances in which judgments of the House were disapproved in Strasbourg on art.10 grounds, there followed 

further disapprovals in 13 cases (one of which was Farrell, discussed above). These led to findings of one violation of art.3, 

three of art.5, five of art.6, three of art.8, one of art.11 and two of art.13. The Law Lords were held to have adopted radically 

different interpretations from those preferred in Strasbourg of the concepts of “liberty”, “fair trial”, “private life” and 

“association with others”. We will look first at the cases on liberty. 

In R. v Bournewood Community and Mental Health NHS Trust Ex p. L. the House held that the Mental Health Act 1983 

preserved the common law doctrine of necessity, which made it lawful to informally admit to hospital, and to treat, not only 

consenting patients but also those who, while not having capacity to consent, had not manifested any objection.78 Counsel for 

the applicant argued that using the doctrine of necessity in this way violated art.5 because there were no statutory criteria or 

other safeguards limiting the doctrine,79 but their Lordships did not expressly address this point, even though they were writing 

their judgments at a time when the Human Rights Bill was before Parliament.80 Predictably, when the case reached the European 

Court, all seven judges found a violation of art.5(1) because of the absence of protection against arbitrary deprivation of 

liberty.81 Article 5(4) was also violated.82 Reid v Secretary of State for Scotland was another case on the detention of mental 

patients, this time in Scotland.83 The House found the *L.Q.R. 365 detention lawful because the patient’s mental disorder was 

benefiting from “treatment”.84 In Strasbourg, the Court agreed that art.5(1)(e) contemplated the detention of mental patients not 

only when their condition was treatable but also when they needed control and supervision to prevent harm to themselves or 

others,85 but on two other important points, not addressed by their Lordships, the Court thought that Scottish law was defective 

as far as art.5(4) of the Convention was concerned.86 First, it placed the burden of proof on the applicant to establish that his 

continued detention did not satisfy the conditions of lawfulness and, secondly, it allowed too long a period to elapse (almost 

four years in this case) between the patient’s initial application for release and the outcome of his final appeal. 

  

The third case on art.5 was R. v Secretary of State for the Home Department Ex p. Stafford where the House, through Lord 

Steyn,87 rejected the idea that the post-tariff phase of the imprisonment of a mandatory life sentence prisoner was protected by 

art.5(4) of the Convention, and in doing so cited the European Court’s own decision to that effect in Wynne v United Kingdom. 
88 But when Stafford’s application reached Strasbourg the European Court was persuaded to depart from its previous position. 

Stressing the “crucial importance” of ensuring that the Convention “is interpreted and applied in a manner which renders its 

rights practical and effective, not theoretical or illusory”,89 the Grand Chamber held, by 17 to 0, that there had been a violation 

of arts 5(1) and 5(4), just as in Bournewood. This is one instance where it might be unfair to castigate the House for not 

successfully second-guessing what the European Court would do, but it must also be remembered that, had the House itself 

had a firm common law doctrine of human rights to draw upon, it might have done so here to protect this prisoner to a greater 
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extent than was required by the Convention at the time.90 Having previously been almost entirely oblivious to European Court 

case-law, in this instance the House chose to let itself be restrained by it. 

  

Three of the five art.6 cases during this pre-2000 period pointed up serious flaws in England’s system for trying criminal 

defendants; a fourth case concerned criminal procedure in Northern Ireland and a fifth was about English civil procedure. 91 In 

Venables, while the European Court confirmed, by 17 to 0,92 the House of Lords’ condemnation, by 3 to 2,93 of English law’s 

inflexible approach to the setting of tariff sentences for two young boys convicted of murder, it also ruled (by 16 to 1) that the 

child-unfriendly approach adopted to the trial itself was a breach of art.6(1), a point which the Lords were not even asked to 

consider. In Martin v United Kingdom the lack of proper independence in the United Kingdom’s courts-martial *L.Q.R. 366 

system was unanimously condemned by the European Court,94 even though no one in the House of Lords had seen anything 

wrong with it when the 17-year-old son of a British army corporal serving in Germany was tried for murder by a court-martial 

rather than by a civilian court.95 As in Venables, we see here a fundamentally different approach to the meaning of “fairness” 

between the judges in Strasbourg and those in the House of Lords. And in Kansal v United Kingdom the European Court96 

condemned the House for confirming that courts hearing criminal appeals after October 2, 2000, in cases initially tried before 

that date, could not consider whether the appellant’s Convention rights had been violated.97 In Kevin Murray the Commission 

found that denying access to a solicitor to a person who was being questioned by the police, in circumstances where inferences 

could be drawn from the detainee’s silence, was a violation of art.6(3)(c).98 In Blake v United Kingdom the European Court 

condemned the undue delay in UK court proceedings concerning the profits made from a book written by a former spy.99 Again 

the House had seen no issue on this point.100 Collectively these five setbacks on art.6 reflect the relative lack of UK legislative 

and common law provisions addressing unfairness in trial procedures and the unwillingness of the Law Lords, even at times 

when the enactment of the Human Rights Act was imminent or had just occurred, to develop new common law rights and 

principles anticipating or complementing the commencement of that Act. 

  

The cases involving the right to a private life were X (Minors) v Bedfordshire County Council (which led to two European 

Court judgments), Khan and Wainwright. In the first of the two applications arising out of X (Minors), known in the Lords as 

the Newham case, a mother and daughter were suing a local authority, an area health authority and a consultant psychiatrist. 

The daughter had been taken into foster care because the psychiatrist had mistakenly identified the mother’s cohabiting 

boyfriend as an abuser of the child. All the domestic courts held that in English law psychiatric injury could not by itself be the 

basis of a claim in negligence and that the psychiatrist was protected from being sued by the doctrine of witness immunity.101 

In Strasbourg, in TP and KM v United Kingdom, the 17 judges of the Grand Chamber held unanimously that, while there had 

been no violation of art.6 of the Convention, there had been breaches of arts 8 and 13.102 These resulted from the fact the mother 

had not been allowed to watch the video of the psychiatrist’s interview with her daughter and so was disadvantaged when 

arguing for fewer restrictions on her right of access while her child was in foster care. The second application arising out of X 

(Minors) was Z v United Kingdom, 103 where four siblings were arguing that a local authority had inadequately protected them 

against abuse by their own parents. The Lords rejected the claim because the  *L.Q.R. 367 relevant English statutes did not 

evince a parliamentary intention to create a private law remedy and it was not just and reasonable to impose a common law 

duty of care.104 The Grand Chamber found a violation of art.3 of the Convention (the right not to be ill-treated) and of art.13, 

but not of art.6. It did not have to examine art.8 because its finding on art.3 made this superfluous. 

  

The European Court’s reliance on arts 3 and 8 in these two cases is a further stark reminder that before 2000 the Law Lords, 

applying laws constructed on different foundations from those underlying the Convention, were not speaking the same language 

as judges in Strasbourg. The same dissonance is audible in R. v Khan (Sultan), where the House acknowledged that the way in 

which a conversation had been recorded was a violation of the defendant’s right to privacy under art.8 of the Convention but 

ruled that the slightness of the trespass involved (planting a listening device on the outside wall of a house), coupled with the 

seriousness of the defendant’s alleged criminal behaviour (drug trafficking), were such as to allow the invasion of privacy to 

be outweighed by the public interest in the detection of crime.105 The argument that the bugging of the conversation was not “in 

accordance with the law” was rejected by their Lordships. In Strasbourg, however, that was the key flaw in the proceedings 

and it led to a 7 to 0 conclusion that art.8 had been violated.106 The judges highlighted Lord Nolan’s assertion that “under 

English law, there is in general nothing unlawful about a breach of privacy”,107 a fatally revealing admission. 

  

Wainwright v Home Office is yet another example of the Law Lords refusing to swallow the full implications of the Convention. 

It was about whether the strip-searching of visitors to a prison was a violation of their right to privacy. Lord Hoffmann, giving 

the leading judgment, openly admitted the common law’s un-Conventional approach: 
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”There seems to me a great difference between identifying privacy as a value which underlies the existence of a rule of law 

(and may point the direction in which the law should develop) and privacy as a principle of law in itself.”108 

  

He did not think the common law viewed underlying values or broad principles as leading to specific rules: “That is not the 

way the common law works”.109 This attitude sums up very neatly why the House’s decisions in Sunday Times, Spycatcher and 

Goodwin were all disapproved in Strasbourg, as indeed was Wainwright itself.110 Lord Hoffmann went on to argue that the 

coming into force of the Human Rights Act 1998, far from strengthening the argument that a general tort of invasion of privacy 

is required in English law, actually weakens it.111 As we shall see, this is one reason why, even after the Human Rights Act, 

decisions of the House on art.8 points continued to be condemned by the European Court. 

  

*L.Q.R. 368 In Associated Newspapers Ltd v Wilson the Lords held by 3 to 2 that, on the true construction of the Employment 

Protection (Consolidation) Act 1978,112 employers had not “taken action” against employees to deter them from belonging to a 

trade union, despite the fact that the employees had been offered higher salaries if they opted out of basing their contracts on 

collective bargaining between the employers and the union.113 However the European Court held (by 7 to 0) that the United 

Kingdom had violated its positive obligation to secure the enjoyment of rights guaranteed under art.11(1) of the Convention.114 

  

The cases in which Strasbourg departed from what the House of Lords decided in pre-Human Rights Act litigation reveal that 

by 2000 there were still deep divisions between the two courts as to how best to protect human rights. Of course the Lords 

continued to have the excuse that the Convention was not yet part of English law. In Bournewood they knew that Parliament 

was about to reform the law, in Stafford they followed what the European Court had itself said was the relevant standard, and 

in Venables, Kansal and Wilson they sought cover in a non-purposive approach to the interpretation of legislative provisions. 

But if they had wished to do so the Lords could have developed the common law in Martin, Kevin Murray and Blake in ways 

which would have protected human rights, and in X (Minors), Khan and Wainwright they seem to have deliberately refused to 

apply the law in a way which the European Court was almost certain to do. Their Lordships’ reluctance to recognise the full 

reach of arts 3, 5, 6, 8 and 11 was at times almost glaring. 

  

III. Strasbourg’s Views on Human Rights Act Decisions 

The European Court has so far examined 60 decisions of the House dealing with points concerning the Human Rights Act 

1998. The number of decisions which were for the most part approved is 36 (60 per cent),115 while 11 were disapproved, a 

further 11 were settled or struck out, and two remain pending. We might therefore immediately conclude that after the 

commencement of the Act the House’s “success rate” in Strasbourg actually declined, form 70 per cent to 60 per cent. This is 

strange, since the Act imposes a duty on all courts, when “determining a question which has arisen in connection with a 

Convention right”, to “take into account” Strasbourg jurisprudence.116 Moreover, s.3(1) requires all courts “so far as it is possible 

to do so” to apply legislation in a way which is compatible with Convention rights. Yet in almost a quarter of the cases decided 

by the European Court (11 out of 47) the Lords did not correctly predict what that Court would say about the rights at issue. 

Before looking at those 11 disapproved decisions we will summarise the successes. 

*L.Q.R. 369 The House of Lords approved on fundamental principles 

Perhaps the four most notable approved decisions, in terms of the fundamentality of the propositions supported by the Lords, 

are Alconbury, Saadi, E and Austin. The Alconbury litigation posed difficult questions about the extent to which a State has to 

provide judicial oversight of decisions taken by administrative bodies.117 In many European countries there is a long-established 

system of administrative law, sometimes with discrete courts applying special rules to administrative disputes. In the United 

Kingdom, less of a distinction is made between the legal responsibilities of public and private entities, although judicial review 

applications can be lodged only in relation to the former and the Human Rights Act does not apply to private bodies. When 

Alconbury reached Strasbourg, doubtless much to the relief of their Lordships, the European Court affirmed that, in the context 

of administrative decisions on planning applications, judicial review did constitute “subsequent control by a judicial body that 

has full jurisdiction”,118 despite the fact that in judicial review proceedings the High Court cannot consider the merits of the 

decision being reviewed.119 The Court cited paragraphs from their Lordships’ judgments which stressed that a reviewing court 

can quash a decision if it is based on a misunderstanding or ignorance of an established and relevant fact. In effect, that was 

deemed tantamount to a review of the merits. 

In Saadi the question was whether the United Kingdom’s system for detaining some asylum-seekers for up to 10 days, pending 

a decision on their claim for asylum, was permitted by art.5(1)(f) of the Convention, which envisages 

  

”the lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the country or of a person against 

whom action is being taken with a view to deportation or extradition.” 



The record of the House of Lords in Strasbourg, L.Q.R. 2012, 128(Jul), 354-381  

 

 

© 2020 Thomson Reuters. 9 

 

  

The House held that such detention was so permitted, because the State had power to detain an applicant for entry until the 

application had been considered and entry authorised.120 Lord Slynn, who gave the only judgment, relied on the European 

Court’s judgments in Chahal v United Kingdom 121 and Conka v Belgium 122 for the proposition that it is not a precondition of 

the power to detain in art.5(1)(f) that the detention be “necessary” to prevent an unauthorised entry. Moreover, the detention 

was not arbitrary because the selection of asylum-seekers for detention was neither unreasonable nor disproportionate. In 

Strasbourg, both a Chamber (by 4 to 3)123 and the Grand Chamber (by 11 to 6)124 agreed that there had been no breach of art.5(1). 

The Grand Chamber adopted the same reasoning as that of Lord Slynn, although in an even more schematic way.125 In both 

chambers, however, all the judges were unanimous that art.5(2) had been violated because Dr Saadi had *L.Q.R. 370 not been 

informed of the genuine reason for his detention until some 76 hours after his arrest. That was an issue which had not even 

been addressed by the Law Lords, nor in the lower courts.126 The European Court’s decision was not, therefore, an unqualified 

endorsement of the House’s consideration of Convention rights. 

  

The case of E v Chief Constable of the Royal Ulster Constabulary was important because it concerned the degree of influence 

judges should have on the way the police go about their business of keeping the peace. A mother and daughter complained that 

the police in Northern Ireland had violated their art.3 rights by not appropriately policing a protest conducted by “loyalists” 

along the route to a Catholic primary school. Lord Carswell and Lady Hale, giving the two main judgments in the Lords, both 

concluded that, although the State is under a duty to do all that can reasonably be expected of it to prevent the infliction by 

third parties of inhuman or degrading treatment on identified individuals known to be at risk, the reasonableness and 

proportionality of the steps taken by the State have to be assessed in the light of available evidence.127 Here, to use Lady Hale’s 

words, the difficulties and dangers in the police’s doing what the appellants suggested they should have done could not be 

ignored: “in a highly charged community dispute such as this, it is all too easy to find fault with what the authorities have done, 

when the real responsibility lies elsewhere”.128 In Strasbourg, the application by the mother and child did not even surpass the 

admissibility hurdle: the Court found that the police had taken all reasonable steps to protect the applicants.129 Nor was there 

any mileage in a claim under arts 8, 13 or 14; lawyers for the applicants had provided no evidence, for example, of any sectarian 

bias on the police’s part.130 

  

In its very recent judgment in Austin the European Court endorsed the House’s views on the “kettling” of protestors by the 

police.131 The approach confirms the attitudes struck in Alconbury and E concerning the need for a degree of latitude to be 

granted to professional expertise in particular fields and also the views expressed in Saadi concerning the concept of liberty. 

The Court’s judgment will have been welcomed by the United Kingdom’s top judges because it came at a time when they were 

reeling from a clear rejection of their views in the cases of Al-Skeini, Al-Jedda and Abu Qatada. Those cases will be discussed 

after a glance at the remaining decisions which were approved. 

  

The House of Lords approved on specific issues 

Of the 32 other decisions approved in this period, no fewer than 21 led to applications which were declared inadmissible, while 

11 led to applications which were declared admissible but then found to be unmeritorious. Many of the inadmissibility decisions 

reviewed the Lords’ judgments at some length, but the fact that the applicant was not even able to meet the admissibility 

threshold is some indication that the House, in the Court’s view, was clearly correct in the way it *L.Q.R. 371 had interpreted 

the Convention rights. They are, unfortunately, too numerous to consider in any detail here.132 As regards the applications 

declared admissible, the Convention rights relied upon were art.3 (two cases), art.6 (four cases), arts 8 and 14 (three cases 

each), and arts 2, 9, 10, 12, art.1 of Protocol 1 and art.2 of Protocol 1 (all one case each). We will look first at cases on arts 2 

and 3. 

In Pretty the issue was whether a person who was not physically able to commit suicide was nevertheless entitled to have 

someone assist her with her suicide. The Lords unanimously rejected all of Mrs Pretty’s arguments, denying there was any 

violation of arts 2, 3, 8, 9 or 14. Indeed they held that her case did not even engage any Convention right.133 If it did, art.14 was 

still not violated because the statutory provision outlawing assisted suicide struck the right balance between individuals’ rights 

and the public interest in protecting the vulnerable. The Lords quoted extensively from the jurisprudence of the European Court 

and when the matter reached that Court it fully endorsed the House’s position, except on one point: it felt that the House had 

been wrong to hold that Mrs Pretty’s art.8 rights were not engaged.134 The Court said that “the very essence of the Convention 

is respect for human dignity and human freedom”135 and that preventing Mrs Pretty from exercising her choice to avoid an 

undignified and distressing end to her life could constitute an interference with her right to respect for a private life.136 As in 

Wainwright, 137 this is a clear example of the European Court expanding the reach of art.8 in a way which the House had not 

countenanced. Of course the Court went on to hold that the interference with Mrs Pretty’s art.8 right was necessary in a 
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democratic society for the protection of the rights of others, but when the right to assisted suicide came before the House again, 

in Purdy, 138 it accepted the European Court’s rebuke in Pretty and dealt with the appeal on the assumption that art.8 was 

engaged. 

  

In N v Secretary of State for the Home Department the appellant had been diagnosed as suffering from advanced HIV/AIDS 

and relied upon art.3 to challenge her deportation to Uganda. The House again went to some lengths to consider the relevant 

Strasbourg case-law before concluding that the circumstances here were not exceptional enough to make deportation a breach 

of art.3. It specifically said that the current state of the Strasbourg jurisprudence was  *L.Q.R. 372 unsatisfactory and unclear,139 

but it tried to apply it as best it could. It did so against the background of the “no more, no less” approach to Convention rights 

asserted by the House in R. (Ullah) v Special Adjudicator. 140 When the case reached Strasbourg, there was no admission that 

its case law up to that point had been unhelpful. In fact the Grand Chamber went out of its way to stress that it had consistently 

applied a set of principles.141 However, by 14 to 3 the Court came to the same conclusion as the House, namely that the 

applicant’s case did not disclose “very exceptional circumstances”, such as those displayed in D v United Kingdom some years 

earlier.142 

  

As regards art.6, the Law Lords’ decision in R. v Boyd, 143 that courts-martial were now organised in the United Kingdom in a 

way which complied with fair trial requirements, was upheld by the Grand Chamber in Cooper v United Kingdom, where the 

judges agreed with the Law Lords that the earlier case of Morris v United Kingdom 144 had effectively been decided per 

incuriam. 145 The Lords held in Kehoe that s.8 of the Child Support Act 1991, which denied a mother access to a court in order 

to claim financial support for her children directly from their father, was not a violation of the mother’s right of access to 

justice, and the European Court agreed.146 The Court noted that limitations to the right of access to a court are permitted if they 

pursue a legitimate aim and there is a reasonable relationship of proportionality between the means employed and the aim 

sought to be achieved.147 Likewise, in Seal, where the question was whether civil proceedings had been validly brought even 

though they required the leave of the High Court and such leave had not been obtained,148 the Lords held, albeit by 3 to 2, that 

the proceedings were not validly brought and the European Court endorsed that view, once more stressing that the right of 

access to a court under art.6 is not absolute.149 In Deak v United Kingdom and Romania, 150 a dispute between two parents over 

whether it had been lawful for the mother to move their child from Romania to the United Kingdom, the Court agreed with the 

Lords that there had been no violation on the United Kingdom’s side, but it found a violation by Romania in that court 

proceedings there had not been concluded within a reasonable time. 

  

The House was vindicated in relation to art.8 on just one occasion. In the Down Trust case, on whether the system used in 

Northern Ireland to “free” children for adoption before they are actually adopted was procedurally and substantively in *L.Q.R. 

373 line with art.8, both the House151 and the Strasbourg Court152 found the system to be Convention compliant. 

  

In Campbell, where the Daily Mirror claimed that its art.10 rights had been violated when it was found liable for breach of 

confidence after publishing information about Naomi Campbell’s drug addiction,153 the European Court roundly endorsed the 

way in which the Law Lords had analysed the conflicting rights in question and concluded that they had given relevant and 

sufficient reasons for their position.154 Here at last was a sign that the Lords had mended their ways since Sunday Times, 

Harman, Spycatcher and Goodwin. Yet on a subsidiary point the Court did not agree with the Lords. This was on whether it 

was a violation of the newspaper’s right to freedom of expression to compel it to pay the claimant’s “success fees”, which she 

had negotiated with her lawyers as part of a conditional fee agreement. The Law Lords had seen nothing wrong with this, 

holding it to be a proportionate way of helping lawyers to take on other litigants’ cases,155 but the European Court ruled that it 

was a disproportionate requirement which exceeded the broad margin of appreciation accorded to governments in such 

matters.156 This was another sharp difference of opinion, albeit on a rather peripheral issue. 

  

The case on art.12 was O’Donoghue, although the applicants in Strasbourg were not themselves parties to the case in the House 

of Lords where the same issues had arisen. The House had ruled that policy instructions designed to prevent marriages of 

convenience amounted to a disproportionate interference with the right to marry guaranteed by art.12; otherwise it declared 

that, while the legislation in question157 was discriminatory on religious grounds (being applicable only to non-Anglican 

marriages), it could be “read down” so as to operate in a way which was compatible with art.12.158 The European Court agreed 

that the legislation violated art.14 (the non-discrimination provision) taken in conjunction with both arts 9 and 12, but it also 

held that other aspects of the legislation violated art.12.159 It condemned the fact that decisions to grant Certificates of Approval 

were not based solely on the genuineness of proposed marriages, that until June 2007 there was a blanket prohibition on the 

exercise of the right to marry for all persons who did not have leave to enter the United Kingdom, and that the high level of the 
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fee required (£295) acted as a powerful disincentive to marriage. In other words, the Law Lords had not been as specific as 

they should have been in protecting the right to marry of foreign nationals in the United Kingdom. 

  

The House also got art.14 right in Carson, where first a Chamber and then the Grand Chamber held that it was not a breach of 

that provision (read in conjunction with art.1 of Protocol 1) for pensioners living in some places outside the United *L.Q.R. 

374 Kingdom not to receive annual increases to their pensions in the way that pensioners living within the United Kingdom 

did.160 

  

Finally, in Ali the House held that the temporary exclusion of a pupil from secondary school was clearly not a violation of the 

right to education protected by art.2 of Protocol 1, even if in other respects it was unlawful under domestic law.161 In Strasbourg 

the Court agreed that the pupil’s exclusion was for the minimum period necessary (the duration of a criminal investigation) and 

that his later non-reintegration into a school was due to the fault or intransigence of himself or his parents.162 The Court did not 

express dissatisfaction with anything said by the Law Lords concerning the limited nature of the protection afforded to the right 

to education by the Convention. 

  

Summing up the House’s “successes” in post-2000 cases we can say that, far from being coincidental, they are based on the 

Law Lords’ thorough consideration of Strasbourg case-law and a faithful application of Convention principles, even vis-à-vis 

arts 6 and 10. The contrast with the pre-Human Rights Act picture is like that between day and night. Nevertheless, as we shall 

now see, in 11 other cases the House’s views on arts 5, 8 and 14 did not meet with the approval of Strasbourg, and the Lords 

seriously misjudged the Court’s views on the extra-territoriality of the Convention. 

  

The House of Lords not approved 

Of the 11 occasions on which decisions of the House in Human Rights Act cases were not approved in Strasbourg, one found 

a violation of art.2 (Al-Skeini), one a violation of both arts 3 and 6 (Abu Qatada), two a violation of art.5 (Belmarsh and Al-

Jedda), four a violation of art.8 (S and Marper, MAK, Kay and Gillan), one a violation of art.13 (RK and AK), and two a 

violation of art.14 (JM and Clift). In what ways did the Law Lords go wrong in these cases, and what does the answer to that 

question tell us about the prevailing approach to human rights within the United Kingdom’s top court? 

In R. (Al-Skeini) v Secretary of State for Defence the House held that the United Kingdom’s armed forces were obliged to abide 

by Convention standards only in those parts of Iraq where they exercised effective control,163 and that, on the facts before them, 

no such control existed in relation to five of the six claimants. But in Strasbourg the Grand Chamber took a different view and 

decided unanimously (17 to 0) that all six applicants were within the United Kingdom’s jurisdiction It concluded that, through 

the security operations conducted by British soldiers in Basrah, the United Kingdom 

  

”exercised authority and control over individuals killed in the course of such security operations, so as to establish a 

jurisdictional link between the deceased and the United Kingdom for the purposes of art.1 of the Convention.”164 

  

*L.Q.R. 375 On that basis the Court held that, with the exception of the sixth applicant (into whose case a public inquiry was 

by then ongoing),165 the procedural aspect of art.2 of the Convention (requiring an adequate and effective investigation of the 

killings) had been violated because, although an investigation had been conducted by the Royal Military Police, this did not 

satisfy the requirement of independence.166 As is customary when it differs from a national court’s conclusions, the Court did 

not criticise any specific wording used by the Lords, even though Lord Rodger of Earlsferry had said that “the idea that the UK 

was obliged to secure observance of [all Convention rights] in the utterly different society of southern Iraq is manifestly 

absurd”167 and Lord Brown had suggested that extending the reach of the Convention on the basis of a principle of “authority 

and control” would “prove altogether too much” and “make a nonsense of what was said in Bankovic”. 168 The House again 

tried to justify its conservative approach by saying that domestic courts should not give the Convention a wider reach than that 

established by the jurisprudence of the European Court. It recognised that Parliament was free to do so but did not explain why 

the courts were in a different position.169 Yet, just a year later, in a decision where Lord Hoffmann gave the leading opinion, 

the House decided that it could go beyond established Strasbourg case-law when interpreting Convention rights.170 It was also 

disingenuous of the Lords to presume that the test of authority and control laid down in Bankovic could not be interpreted as 

extending to the protection of the claimants in Al-Skeini. 

  

Abu Qatada also shows a sharp divide between the top UK court and the European Court. The Law Lords had been convinced 

that it would not be a violation of the Convention to deport the radical Islamic preacher Abu Qatada (also known as Omar 

Othman) to Jordan, where in his absence he had been convicted of serious offences.171 The Lords considered the Memorandum 
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of Understanding between the UK and Jordanian Governments and concluded that the assurances it provided were enough to 

protect a deportee against ill-treatment in breach of art.3 of the Convention. They also held that there would be no “flagrant” 

breach of arts 5 or 6, even if there was a risk that evidence used against the deportee was obtained by the torture of others. The 

fact that the burden of proving that torture had indeed been used would rest on the deportee did not perturb the House, because 

that is also the rule which the House has imposed in relation to the admissibility in UK courts of evidence that may have been 

obtained by torture.172 The Law Lords probably felt safe in their interpretation of Strasbourg jurisprudence because the European 

Court had never before found that deporting or extraditing a person would be a “flagrant” breach of art.6. But that is precisely 

what the Strasbourg did find when this case came before them.173 The Court agreed that Abu Qatada’s *L.Q.R. 376 deportation 

would not be a violation of arts 3 or 5 but would be a violation of art.6 on account of the real risk of the admission at the 

applicant’s retrial of evidence obtained by the torture of third persons. This decision sent political shockwaves through the UK 

establishment and led to the Home Secretary visiting Jordan to see what further measures could be taken to ensure that Abu 

Qatada would receive a fair trial if deported there. 

  

The Belmarsh case, by the time it reached Strasbourg, involved consideration of no fewer than three decisions by the House of 

Lords.174 These were: (1) A v Secretary of State for the Home Department, where the Lords held that the derogation notice 

justifying indefinite detention of foreign nationals under the Anti-terrorism, Crime and Security Act 2001 was invalid175; (2) A 

v Secretary of State for the Home Department (No.2), where they held that evidence could not be admitted in court if it may 

have been obtained by torture176; and (3) Secretary of State for the Home Department v MB and AF, where they suggested that 

the use of closed hearings and special advocates during a judicial review of the legality of a control order could be made 

compatible with art.6 of the Convention by “reading down” the relevant statutory provisions so as to eliminate unfairness to 

the controlee.177 The UK Government specifically challenged the House’s reasoning in the first of these appeals on the basis 

that it afforded the State too narrow a discretion; the Government wanted “clear guidance” from the Grand Chamber as to the 

measures a State might legitimately take to prevent a terrorist threat from materialising.178 In A v United Kingdom the European 

Court found there had been no breach of art.3 of the Convention (partly because the applicants had not exhausted their domestic 

remedies on that point), but there had been a breach of arts 5(1) and 5(5) in relation to nine of the applicants because the 

derogating measures discriminated unjustifiably between nationals and non-nationals.179 There was also a breach of art.5(4) in 

relation to four applicants, who had not been “provided with sufficient information about the allegations against [them] to 

enable [them] to give effective instructions to the special advocate”.180 Less than four months later the House was required to 

consider the European Court’s judgment when, in Secretary of State for the Home Department v AF, 181 it had to decide if the 

Convention’s fairness standards had been properly applied in relation to one particular controlee. All nine Law Lords in the 

case, including Lord Hoffmann, who had dissented when the issue was previously before the House,182 applied the *L.Q.R. 377 

Court’s approach and found that the applicant’s art.6 rights had been violated.183 They must have been gratified that the 

Strasbourg Court had so strongly endorsed the House’s views in the first two of its three previous decisions, but they would 

have felt chastened in relation to the fair trial points in the third. On balance, therefore, A v United Kingdom must be categorised 

as a case where the European Court did not uphold the House.184 Strasbourg’s understanding of what “fairness’ required went 

someway beyond that of the Lords, even if, regrettably, it did not disapprove of the House’s position on the burden of proof 

point. 

  

In Al-Jedda the Lords unanimously held that the United Kingdom could not be liable for violating the applicant’s rights under 

art.5(1) of the Convention when its security forces detained him without trial in Iraq, because art.103 of the UN Charter gives 

primacy to Resolutions of the Security Council even over human rights agreements and Resolution 1546 had authorised the 

detention.185 In Strasbourg the 17 judges of the Grand Chamber agreed with the Lords that the applicant’s detention was not 

attributable to the UN (thereby distinguishing the Court’s previous decision relating to the situation in Kosovo in 2000-2001186) 

but they then held by 16 to 1 that the House of Lords had been wrong to assume that in this case a Security Council Resolution 

had required the use of internment.187 In coming to that view the Court relied upon the Advisory Opinion of the International 

Court of Justice in the Namibia case,188 where it was said that a Security Council Resolution should be interpreted in the light 

of the context in which it was adopted.189 Having regard to the purposes of the UN, which include achieving international co-

operation in encouraging respect for human rights,190 the European Court held that in interpreting Security Council Resolutions 

“there must be a presumption that the Security Council does not intend to impose any obligation on Member States to breach 

fundamental principles of human rights”.191 This was an approach to art.103 which the House of Lords had rejected because, in 

the view of Lord Bingham: (1) Resolution 1546 was intended to continue the pre-existing security regime, when the United 

Kingdom was an occupying power and was obliged to take necessary measures to protect the safety of the public; (2) most 

academic opinion treated art.103 as applicable even where conduct was authorised rather than required; and (3) the word 

“obligations” in art.103 should not be given “a narrow, contract-based, meaning”.192 But none of these points impressed the 
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Court. The House of Lords again lagged behind the more progressive thinking in Strasbourg. As in Al-Skeini, the Court rooted 

its conclusions in public international law rather than in any domestic approach to statutory interpretation. 

  

*L.Q.R. 378 The post-Human Rights Act cases on art.8 demonstrate that the deep rift between the Lords and Strasbourg which 

emerged before the Act continued to exist, the differences of opinion remaining quite stark. In S and Marper four of the five 

Law Lords held that the police’s blanket policy of retaining fingerprints and DNA samples of persons not convicted of offences 

did not even engage art.8, let alone violate it.193 Yet 17 judges in the Grand Chamber found on the same facts that art.8(1) had 

been breached.194 In three conjoined appeals reported as JD v East Berkshire Community Health NHS Trust, four of the five 

Law Lords saw no breach of any Convention article when the parents of children, having been falsely and negligently accused 

of abusing their children, were denied the right to claim damages against the doctors and social workers who had falsely 

implicated them.195 The parents in two of the appeals then lodged separate applications in Strasbourg. In the first of these, RK 

and AK v United Kingdom, the Chamber held unanimously that there had been no violation of art.8 (because there were relevant 

and sufficient reasons for the authorities to place the three-month old child in protective care) but that there had been a violation 

of art.13 (because the applicants had had no opportunity to argue their case in a court).196 In the second application, MAK v 

United Kingdom, the Chamber held that there had not only been a violation of art.13 but also a violation of art.8 (as regards 

both the father and his daughter).197 

  

Kay was a case concerning the power of local housing authorities to evict tenants. Distinguishing a previous decision of the 

European Court, Connors v United Kingdom, 198 and despite an intervention by the Government supporting the applicants’ 

arguments, the Law Lords held that art.8 had not been violated.199 However three of the seven Law Lords dissented to the extent 

that they held that, even where the requirements of the law had been satisfied and the right of the property owner to recover 

possession was unqualified, the particular circumstances of individual occupants could be taken into account.200 In Strasbourg, 

the Court unanimously sided with these dissenters.201 It followed what it had already held in McCann v United Kingdom, 202 a 

case which reached the Court having not previously been dealt with by the House of Lords but in which the decision of the 

House in Kay was carefully scrutinised. The applicants in Kay therefore won in Strasbourg because at the time of their eviction 

they could not challenge the local authority’s decision to seek a possession order on the basis of its disproportionality given 

their personal circumstances. This meant that the procedural safeguards required by art.8 had not been satisfied. The Court did, 

however, acknowledge that, as a result of the House’s subsequent decision in Doherty v Birmingham City Council, 203 *L.Q.R. 

379 greater flexibility had since been introduced into the majority’s approach.204 In this sequence of cases we do at last see a 

quasi-dialogue between the Lords and Strasbourg; the Lords certainly amended their approach to domestic property law in the 

wake of the European Court’s statements.205 

  

A particularly prominent disparity between the Lords and Strasbourg became evident in the Gillan case, where the House held 

by 5 to 0 that stopping and searching someone without any suspicion, under s.44 of the Terrorism Act 2000, did not violate 

either art.5 or 8 of the Convention.206 A Chamber in Strasbourg unanimously disagreed, holding that there had been a violation 

of art.8 (and that it was therefore unnecessary to examine arts 5, 10 or 11).207 Despite the fact that Lord Bingham had identified 

no fewer than 11 safeguards applicable to the exercise of the police’s power, and that the Court often defers to national courts 

in terrorist cases, the Court ruled that the safeguards “have not been demonstrated to constitute a real curb on the wide powers 

afforded to the executive so as to offer the individual adequate protection against arbitrary interference”.208 As we saw in Al-

Jedda, while Lord Bingham is almost universally regarded as a liberal, “rights-friendly”, judge, even his standards did not 

match those demanded by the European Court.209 

  

In JM the Lords held (with Lady Hale dissenting) that the ineligibility of a person in a lesbian relationship for a reduction in 

her liability to pay child maintenance was not a violation of art.8, art.14 or art.1 of Protocol 1.210 But the Chamber in Strasbourg 

found unanimously that there had been a violation of art.14 taken in conjunction with art.1 of Protocol 1 (it then being 

unnecessary to look at art.14 taken in conjunction with art.8).211 The majority in the House had ruled that the facts of the case 

did not come within the ambit of art.1 of Protocol 1 because it was artificial to view child support payments as a deprivation of 

the absent parent’s possessions, but in Strasbourg’s view “such a reading of this provision, in the context of a complaint of 

discrimination, is too narrow”.212 In Clift the House ruled that having different procedures for the release of prisoners on licence, 

depending on whether the prisoners were serving a determinate sentence shorter or longer than 15 years, was Convention 

compliant, because neither category of prisoner could be said to have a “status” for the purposes of art.14.213 But the European 

Court unanimously disagreed, holding that “the protection conferred by that Article is not limited to different treatment based 

on characteristics which are personal in the sense that they are innate or inherent”.214 
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*L.Q.R. 380 IV. Conclusion 

I have written elsewhere of the House of Lords’ good work on human rights issues between the years 2000 and 2007,215 but 

research for the current article, which looks at the position up to 2012, requires an adjustment of that assessment. While 60 per 

cent of post-2000 decisions were approved in Strasbourg, this is still a lower “success rate” than during the pre-Human Rights 

Act period, when it was 70 per cent. But once we strip out the applications which were declared inadmissible (and should 

arguably never have been lodged in the first place), the picture differs. In both the pre- and post-Human Rights Act periods 

there were 26 decisions by the House of Lords which were scrutinised on their merits in Strasbourg: before the Act 10 of the 

26 decisions were approved and 16 disapproved, while after the Act 15 were approved and 11 were disapproved. On that 

measure, the House’s success rate improved over the two periods from 38.5 per cent to 58 per cent. Nevertheless, in the more 

recent period, when the House was consciously addressing the extent of Convention rights, it fell short of the European Court’s 

standards on many important issues. In particular, the House refused to extend the benefit of arts 2 and 5 of the Convention to 

persons affected by UK armed forces operating abroad, it adopted an overly narrow interpretation of the right to respect for 

one’s private life and a home in art.8, and it preferred too limited a definition of the terms “status” and “property” in art.14 and 

art.1 of Protocol 1 respectively. 

In part defence of their post-Human Rights Act record the Law Lords might argue that they could not have predicted that in 

Al-Skeini and Abu Qatada the European Court would go beyond its own previous rulings. But such a defence is convincing 

only if one supports the House’s overall approach, expounded by Lord Bingham in Ullah 216 and endorsed on several occasions 

by other Law Lords,217 which sees the task of the House as being to “mirror” what the European Court does, that is, to protect 

human rights to the same degree as that Court, “no more and no less”. The justification normally given for this approach is that 

it promotes a uniform interpretation of the Convention in all States Parties. But that should be an important goal only in 

situations where what is at stake is the core of a Convention right, that is, the minimum protection which is to be guaranteed 

by it. If uniform solutions are not adopted in those situations there is certainly a risk that Convention rights will be protected in 

fundamentally different ways throughout Europe. But in other situations, such as where a balance needs to be struck between 

two conflicting Convention rights or between a Convention right and the interests of society or “the rights of others”, it is 

perfectly acceptable for a State to protect a Convention right to a greater extent than the required minimum, provided that in 

doing so it does not cease to protect one or more of the other Convention rights to the required minimum. States have always 

been at liberty to protect Convention rights more extensively than the European Court. Indeed the Convention and Court 

recognise this by requiring certain Convention rights to be protected “in accordance with the law”, or “lawfully”, which means 

that national standards which are higher than those set by the Convention or Court must also be complied with if the State is to 

avoid a finding that it has violated the Convention right in question. To that *L.Q.R. 381 degree the Convention and Court 

already assume a differentiated approach to the protection of Convention rights. Moreover, art.53 of the Convention states that: 

  

”Nothing in this Convention shall be construed as limiting or derogating from any of the human rights and fundamental 

freedoms which may be ensured under the laws of any High Contracting Party or under any other agreement to which it is a 

Party.” 

  

So the House of Lords could have avoided being overturned in Strasbourg in cases such as Abu Qatada, S and Marper, RK and 

AK, MAK, Kay, Gillan, JM, and Clift. It could even have pre-empted the European Court in the two cases dealing with the 

extra-territorial application of the Convention, Al-Skeini and Al-Jedda. In the run-up to the commencement of the Human 

Rights Act the Lords could also have taken a more expansive view of Convention rights in cases involving art.5 (Reid and 

Stafford), art.6 (Venables, Martin, Kansal and Murray) and art.8 (Khan and Wainwright). It is submitted that the main reason 

why the House of Lords did not adopt such a progressive attitude is that it did not have a long tradition of the common law to 

fall back on in this context. The common law, while preserving people’s freedoms in the absence of legislative prohibitions, 

never developed a set of principles positively focused on the guaranteeing of particular human rights, with the possible 

exception of the remedy of habeas corpus, which was developed to protect the right to liberty.218 The common law preferred a 

residual default position to a positive pro-active one; it permitted things to be done unless they were prohibited by law, but 

applied the same principle to things done by the State. Alongside this main reason there may be two other subsidiary, though 

not unrelated, reasons for the House’s position. The first is the natural conservatism of the United Kingdom’s top judges, who 

are wary of developing the law in ways which suggest that they are contradicting the intention of Parliament or illegitimately 

trespassing on Parliament’s law-making territory. This conservatism often manifests itself in a rather literalist approach to the 

interpretation of legislation, as in cases such as Wilson, JM and Gillan. The second subsidiary reason is the UK judges’ sense 

that their task is not just to protect human rights but to give due weight to other important values, even in relation to Convention 

rights which are not “qualified” in the way that occurs in arts 8 to 11. Lord Hoffmann gave voice to this feeling in his lecture 

to the Judicial Studies Board just before he retired as a Law Lord.219 In brief, because of these ingrained features of the United 
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Kingdom’s judicial system, the House of Lords was always likely to fall short of the dynamic and evolutive approach of the 

European Court. The worrying consequence of this conclusion is that not much may change now that the Supreme Court has 

replaced the House of Lords. If anything, there are signs that the Supreme Court wishes to find a way of convincing the 

European Court that the common law’s traditional approach to human rights is indeed adequate.220 In the years to come, 

therefore, further significant disagreements between the two courts remain likely to occur.221 

  

I am grateful to Professor Gordon Antony, Dr Ed Bates and attendees at presentations at Queen’s and at University College 

Cork for helpful comments on an earlier draft of this article. All remaining errors are mine alone. 
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1 W.L.R. 2278; Polanski v Condé Nast Publications Ltd [2005] UKHL 10; [2005] 1 W.L.R. 637; R. (R.) v 

Durham Constabulary [2005] UKHL 21; [2005] 1 W.L.R. 1184; R. (Dudson) v Secretary of State for the 

Home Department [2005] UKHL 52; [2006] 1 A.C. 245; R. (Quark Fishing Ltd) v Secretary of State for 

Foreign and Commonwealth Affairs [2005] UKHL 57; [2006] 1 A.C. 527; Watkins v Secretary of State for 

the Home Department [2006] UKHL 17; [2006] 2 A.C. 395; R. (O) v Harrow Crown Court [2006] UKHL 

42; [2007] 1 A.C. 249; Jameel v Wall Street Journal Europe SPRL [2006] UKHL 44; [2007] 1 A.C. 359; 

O’Brien v Independent Assessor [2007] UKHL 10; [2007] 2 A.C. 312; O.B.G. Ltd v Allan [2007] UKHL 

21; [2008] 1 A.C. 1; R. (Countryside Alliance) v Attorney General [2007] UKHL 52; [2008] 1 A.C. 719; A 



The record of the House of Lords in Strasbourg, L.Q.R. 2012, 128(Jul), 354-381  

 

 

© 2020 Thomson Reuters. 22 

 

v Hoare [2008] UKHL 6; [2008] 1 A.C. 844; R. v G [2008] UKHL 37; [2009] 1 A.C. 93; R. v G [2009] 

UKHL 13; [2010] 1 A.C. 43; Ofulue v Bossert [2009] UKHL 16; [1990] 1 A.C. 990. 

 
133 

 

R. (Pretty) v DPP [2001] UKHL 61; [2002] 1 A.C. 800. Only Lord Hope was prepared to accept that art.8 

was engaged: see [100]. 

 
134 

 

Pretty v United Kingdom (2002) 35 E.H.R.R. 1 at [61]-[67]. 

 
135 

 

Pretty (2002) 35 E.H.R.R. 1 at [65]. 

 
136 

 

Pretty (2002) 35 E.H.R.R. 1 at [67]. 

 
137 

 

Wainwright v United Kingdom (2007) 44 E.H.R.R. 809. 

 
138 

 

R. (Purdy) v DPP [2009] UKHL 45; [2010] 1 A.C. 345. 

 
139 

 

N v Secretary of State for the Home Department [2005] 2 A.C. 296 at [11] and [14] (per Lord Nicholls of 

Birkenhead), at [35] (per Lord Hope), at [63] (per Lady Hale), at [91] (per Lord Brown of Eaton-under-

Heywood). 

 
140 

 

[2004] UKHL 26; [2004] 2 A.C. 323. 

 
141 

 

N v United Kingdom (2008) 47 E.H.R.R. 39 at [42]-[45]. 

 
142 

 

D v United Kingdom (1997) 24 E.H.R.R. 423. 

 
143 

 

[2002] UKHL 31; [2003] 1 A.C. 734. 

 
144 

 

(2002) 34 E.H.R.R. 52. 

 
145 

 

Cooper v United Kingdom (2004) 39 E.H.R.R. 8. 

 
146 

 

Kehoe v United Kingdom (2009) 48 E.H.R.R. 2, consequent on R. (Kehoe) v Secretary of State for Work 

and Pensions [2005] UKHL 48; [2006] 1 A.C. 42 (Lady Hale dissented). 

 
147 

 

Kehoe v United Kingdom (2009) 48 E.H.R.R. 2 at [45]. 

 
148 

 

Mental Health Act 1983 s.139(2). 

 
149 

 

Seal v United Kingdom App. No.50330/07, judgment of December 7, 2010, consequent on Seal v Chief 

Constable of South Wales Police [2007] UKHL 31; [2007] 1 W.L.R. 1910 (Lady Hale again dissented). 

 
150 

 

App. No.19055/05, judgment of June 3, 2008, consequent on R. v Drew [2003] UKHL 25; [2003] 1 W.L.R. 

1213. 

 
151 

 

Down Lisburn Health and Social Services Trust v H [2006] UKHL 36; [2007] 1 F.L.R. 121. Again Lady 

Hale dissented. 

 
152 

 

R. and H. v United Kingdom (2012) 54 E.H.R.R. 2. 

 
153 

 

Campbell v Mirror Group Newspapers Ltd [2004] 2 A.C. 457. 

 
154 

 

Mirror Group Newspapers Ltd v United Kingdom (2011) 53 E.H.R.R. 5 at [144]-[145]. 

 



The record of the House of Lords in Strasbourg, L.Q.R. 2012, 128(Jul), 354-381  

 

 

© 2020 Thomson Reuters. 23 

 

155 

 

Campbell v Mirror Group Newspapers Ltd (No.2) [2005] UKHL 61; [2005] 1 W.L.R. 3394. 

 
156 

 

Mirror Group Newspapers Ltd v United Kingdom (2011) 53 E.H.R.R. 5 at [219]. 

 
157 

 

Asylum and Immigration (Treatment of Claimants, etc) Act 2004 s.19(3)(b). 

 
158 

 

R. (Baiai) v Secretary of State for the Home Dept. (Nos 1 and 2) [2008] UKHL 53; [2009] 1 A.C. 287. 

 
159 

 

O’Donoghue v United Kingdom App. No.34848/07, judgment of December 14, 2011, at [82]-[92]. 

 
160 

 

Carson v United Kingdom (2010) 51 E.H.R.R. 13 (GC; 11 to 6), affirming Carson v United Kingdom 

(2009) 48 E.H.R.R. 41 (6 to 1) and R. (Carson) v Secretary of State for Work and Pensions [2005] UKHL 

37; [2006] 1 A.C. 173 (where Lord Carswell dissented). 

 
161 

 

A. v Governors of Lord Grey School [2006] UKHL 14; [2006] 2 A.C. 363. 

 
162 

 

Ali v United Kingdom App. No.40385/86, judgment of January 11, 2011 at [59]-[61]. 

 
163 

 

R. (Al-Skeini) v Secretary of State for Defence [2007] UKHL 26; [2008] 1 A.C. 153. Lord Bingham of 

Cornhill dissented on this point: he thought the Convention could never apply outside the espace juridique 

of Europe. 

 
164 

 

Al-Skeini v United Kingdom (2011) 53 E.H.R.R. 18. 

 
165 

 

The Basa Mousa Inquiry, which reported on September 8, 2011. See www.bahamousainquiry.org. 

 
166 

 

Al-Skeini v United Kingdom (2011) 53 E.H.R.R. 18 at [171]-[177]. 

 
167 

 

R. (Al-Skeini) v Secretary of State for Defence [2008] 1 A.C. 153 at [78]. 

 
168 

 

R. (Al-Skeini) [2008] 1 A.C. 153 at [127]. In Bankovic v Belgium (2007) 44 E.H.R.R. SE5 the Grand 

Chamber of the European Court of human Rights declared inadmissible an application against NATO 

countries relating to the bombing of Belgrade in 1999. 

 
169 

 

R. (Al-Skeini) [2008] 1 A.C. 153 at [105]-[106]. 

 
170 

 

Re G (Adoption: Unmarried Couple) [2008] UKHL 38; [2009] 1 A.C. 173 (Lord Walker of Gestingthorpe 

dissenting). 

 
171 

 

M.T. (Algeria) v Secretary of State for the Home Department [2009] UKHL 10; [2010] 2 A.C. 110. 

 
172 

 

A. v Secretary of State for the Home Department (No.2) [2005] UKHL 71; [2006] 2 A.C. 221. 

 
173 

 

Othman v United Kingdom App. No.8139/09, judgment of January 17, 2012. 

 
174 

 

Of the 11 applicants in Strasbourg, seven were applicants in the first House of Lords case, all 11 were 

applicants in the second case, but none of them was involved in the third case. 

 
175 

 

[2004] UKHL 56; [2005] 2 A.C. 68. 

 
176 

 

[2005] UKHL 71; [2006] 2 A.C. 221. 

 
177 

 

[2007] UKHL 46; [2008] 1 A.C. 440. AF’s case was remitted to the High Court for further consideration, 

but it returned again to the Lords: see Secretary of State for the Home Department v A.F. (No.3) [2009] 



The record of the House of Lords in Strasbourg, L.Q.R. 2012, 128(Jul), 354-381  

 

 

© 2020 Thomson Reuters. 24 

 

UKHL 28; [2010] 2 A.C. 269. 

 
178 

 

A v United Kingdom (2009) 49 E.H.R.R. 29 at [150]. The Government did not challenge the House’s 

decision in the second appeal concerning the inadmissibility of information that may have been obtained by 

torture. 

 
179 

 

A v United Kingdom (2009) 49 E.H.R.R. 29. 

 
180 

 

A v United Kingdom (2009) 49 E.H.R.R. 29 at [220]. The Court assumed that in this context art.5(4) 

imported substantially the same fair trial guarantees as art.6(1) required in its criminal aspect. 

 
181 

 

Secretary of State for the Home Department v A.F. (No.3) [2010] 2 A.C. 269. 

 
182 

 

Above, fn.177. Lord Hoffmann followed A v United Kingdom “with very considerable regret”: Secretary of 

State for the Home Department v A.F. (No.3) [2010] 2 A.C. 269 at [70], and it seems that Lord Rodger (at 

[98]) and Lord Carswell (at [108]) also had reservations. 

 
183 

 

Lord Scott of Foscote said he would have reached the same conclusion under the common law: Secretary of 

State for the Home Department v A.F. (No.3) [2010] 2 A.C. 269 at [96]. 

 
184 

 

For more on the UK’s laws on terrorism and Convention rights see H. Fenwick, “Recalibrating ECHR 

Rights, and the Role of the Human Rights Act 1998 Post 9/11: Reasserting International Human Rights 

Norms in the War on Terror” [2010] C.L.P. 153. 

 
185 

 

R. (Al-Jedda) v Secretary of State for Defence [2007] UKHL 58; [2008] 1 A.C. 332. 

 
186 

 

Behrami v France; Saramati v France, Germany and Norway (2007) 45 E.H.R.R. SE10. 

 
187 

 

Al-Jedda v United Kingdom (2011) 53 E.H.R.R. 23. The judge from Moldova dissented. 

 
188 

 

”Legal consequences for States of the continued presence of South Africa in Namibia, notwithstanding 

Security Council Resolution 276 (1970)”, ICJ Reports, 1971, 16; 49 ILR 2. 

 
189 

 

Al-Jedda v United Kingdom (2011) 53 E.H.R.R. 23 at [77]. 

 
190 

 

art.1(3) of the UN Charter. 

 
191 

 

Al-Jedda v United Kingdom (2011) 53 E.H.R.R. 23 at [102]. 

 
192 

 

R. (Al-Jedda) v Secretary of State for Defence [2008] 1 A.C. 332 at [32]-[39]. 

 
193 

 

R. (S.) v Chief Constable of South Yorkshire Police [2004] UKHL 39; [2004] 1 W.L.R. 2196. Lady Hale 

dissented (in part). 

 
194 

 

S. and Marper v United Kingdom (2009) 48 E.H.R.R. 50. 

 
195 

 

[2005] UKHL 23; [2005] 2 A.C. 373. This time Lord Bingham dissented, relying on several judgments of 

the European Court. These appeals related to facts occurring before the Human Rights Act 1998 came into 

force, but they are considered in this section because all the judgments proceeded on the basis that 

Convention rights did apply. 

 
196 

 

(2009) 48 E.H.R.R. 29. 

 
197 (2010) 51 E.H.R.R. 14. 



The record of the House of Lords in Strasbourg, L.Q.R. 2012, 128(Jul), 354-381  

 

 

© 2020 Thomson Reuters. 25 

 

  
198 

 

(2004) 40 E.H.R.R. 189. 

 
199 

 

Kay v Lambeth LBC [2006] UKHL 10; [2006] 2 A.C. 465. 

 
200 

 

The dissenters were Lord Bingham, Lord Nicholls and Lord Walker. The judges in the majority were Lord 

Hope, Lord Scott, Lady Hale and Lord Brown. 

 
201 

 

Kay v United Kingdom App. No.37341/06, judgment of September 21, 2010; [2011] H.L.R. 2. 

 
202 

 

(2008) 47 E.H.R.R. 40. 

 
203 

 

[2008] UKHL 57; [2009] 1 A.C. 367. 

 
204 

 

The Court also considered an earlier House of Lords decision, Harrow LBC v Qazi [2003] UKHL 43; 

[2004] 1 A.C. 983. Strangely, this too had resulted in an application to Strasbourg, but it was declared 

inadmissible (as the Lords were keen to point out in Kay). 

 
205 

 

The Supreme Court has taken the dialogue further in Manchester City Council v Pinnock [2010] UKHL 45; 

[2011] 2 A.C. 104 and in Hounslow LBC v Powell [2011] UKHL 8; [2011] 2 A.C. 287. 

 
206 

 

R. (Gillan) v Commissioner of Police of the Metropolis [2006] UKHL 12; [2006] 2 A.C. 307. 

 
207 

 

Gillan and Quinton v United Kingdom (2010) 50 E.H.R.R. 45. 

 
208 

 

Gillan (2010) 50 E.H.R.R. 45 at [79]. This point is expanded in [80]-[86]. 

 
209 

 

As also demonstrated in R. (Al-Skeini) v Secretary of State for Defence [2008] 1 A.C. 153. 

 
210 

 

M. v Secretary of State for Work and Pensions [2006] UKHL 11; [2006] 2 A.C. 91. 

 
211 

 

JM v United Kingdom App. No.37060/06, judgment of September 28, 2010. 

 
212 

 

JM v United Kingdom App. No.37060/06 at [46]. 

 
213 

 

R. (Clift) v Secretary of State for the Home Dept. [2006] UKHL 54; [2007] 1 A.C. 484. But Lord Bingham 

(at [33]) and Lord Brown (at [68]) said that if the different groups of prisoners did have a “status” there was 

no objectively justifiable reason for applying different release procedures to them. 

 
214 

 

Clift v United Kingdom, Judgment of July 13, 2010 at [59]. 

 
215 

 

See above, fn.8. 

 
216 

 

R. (Ullah) v Special Adjudicator [2004] 2 A.C. 323. 

 
217 

 

E.g. by Lady Hale in R. (Al-Skeini) v Secretary of State for Defence [2008] 1 A.C. 153 at [90]. 

 
218 

 

See P. Halliday, Habeas Corpus: From England to Empire (Harvard University Press, 2010), especially 

Chs 2 and 4. 

 
219 

 

Lord Hoffmann, “The Universality of Human Rights” (2009) 125 L.Q.R. 416. 

 
220 

 

See, e.g. R. v Horncastle [2009] UKSC 14; [2010] 2 A.C. 373 and the Grand Chamber’s judgment in Al-

Khawaja and Tahery v United Kingdom App. Nos 26766/05 and 22228/06, judgment of December 15, 



The record of the House of Lords in Strasbourg, L.Q.R. 2012, 128(Jul), 354-381  

 

 

© 2020 Thomson Reuters. 26 

 

2011. 

 
221 

 

Appeals; European Commission of Human Rights; European Court of Human Rights; House of Lords; 

Human rights; Judicial decision-making; Legal history 

 

 

 



1 
 

Article for (2014) 48(2) Comparative Law Review 15–46 (published in Japanese)  

The European Convention on Human Rights                                                                     

and the United Kingdom’s Supreme Court 

Brice Dickson1  

Introduction 

The main aim of this article is to explore the attitudes displayed by Justices of the new UK 

Supreme Court towards the European Convention on Human Rights (the ECHR). It begins by 

outlining the basic features of the ECHR and its legal significance in the United Kingdom as 

a result of the Human Rights Act 1998. The focus then shifts to the specific role of the 

Supreme Court in managing the impact of the ECHR in UK law. The nature and composition 

of the new Court is described, as are its reactions to several decisions of the European Court 

and its approach to the protection of Convention rights under the Human Rights Act. The 

article explains why the Supreme Court’s endorsement of the Ullah principle is unfortunate, 

because it means that British judges develop the ECHR ‘no more and no less’ than the 

European Court is prepared to do. By way of a conclusion there is brief speculation as to how 

attitudes within the Supreme Court may develop in the foreseeable future.    

The European Convention on Human Rights 

This treaty was agreed and opened for signature in 1950. By and large it protects only civil 

and political rights, not socio-economic rights or ‘third generation’ rights such as rights 

relating to the environment or good governance. But the right to property is included in 

Protocol 1 to the Convention and other provisions have been used indirectly to protect the 

right to work.2 The United Kingdom was the first country to ratify the ECHR, in 1951, and 

the document became binding as soon as it was ratified by 10 countries in 1953. This meant 

that from then on other states could bring cases against the United Kingdom before the 

European Commission of Human Rights and the European Court of Human Rights in 

Strasbourg. The European Court decided its first case in 1960, with the first (and so far only) 

inter-state case brought against the United Kingdom being decided in 1978.3  

It was not until 1966 that the United Kingdom permitted individuals living there to submit 

applications to the European Commission of Human Rights and it was only in 1994 that an 

individual could, if dissatisfied with the conclusion of the European Commission, transmit 

their application to a Chamber of the European Court. Before then only the European 

Commission or the respondent state could refer a case to the Court. The first judgment issued 

by the Court in an application brought against the United Kingdom by an individual was 

 
1 Professor of International and Comparative Law, Queen’s University Belfast. This article is an expanded 

version of a lecture delivered at Chuo University on 29 January 2014. More details of the author’s views on the 

topic can be found in his book Human Rights and the United Kingdom Supreme Court (Oxford University Press, 

2013) and in his article ‘The record of the House of Lords in Strasbourg’ (2012) 128 Law Quarterly Review 354. 
2 R O’Connell. ‘The right to work in the European Convention on Human Rights’ [2012] EHRLR 176.  
3 Ireland v UK (1979-80)20 EHRR 117. 
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delivered in 1975.4 Since then there have been almost 300 such judgments. In the last four 

calendar years the relevant statistics concerning applications processed against the United 

Kingdom in Strasbourg are as follows: 

Table 1: Applications against the United Kingdom processed in Strasbourg 2010-135 

 2010 2011 2012 2013 

Applications allocated to the European Court 2745 1542 1702 912 

Applications lodged per 10,000 inhabitants  0.44 0.25 0.27 0.14 

Applications declared admissible 27 26 21 5 

Judgments issued by the European Court 21 19 24 13 

Judgments finding at least one violation 14 8 10 8 

 

It is clear from these figures that the number of applications being received in Strasbourg is 

dropping fast: in 2013 the rate of application per head of population was lower for the United 

Kingdom than for any other country except Ireland.6 Also, only about 1 per cent of the 

applications are strong enough to overcome the admissibility hurdles at Strasbourg,7 and only 

about one-half of the judgments eventually issued once those applications have been 

considered on their merits result in a finding that at least one Article of the ECHR has been 

violated.       

In 1998 the European Commission was abolished and the European Court became a full-time 

court. There is one judge for each of the 47 states which are members of the Council of 

Europe. Each Chamber of the Courts comprises seven judges, including the judge appointed 

by the state against which the application has been lodged. Needless to say, each judge is 

meant to act entirely independently from his or her own state’s government. They are now 

appointed for non-renewable periods of nine years, which eliminates the possibility of a judge 

seeking to decide cases in favour of his or her government in the hope of being appointed for 

a further term in Strasbourg. The Grand Chamber of the European Court comprises 17 

judges. If an applicant is dissatisfied with a decision of a Chamber of the European Court he 

or she can ask for the application to be considered by the Grand Chamber, but only a small 

proportion of such requests are granted, perhaps 10%, and it is uncommon for the Grand 

Chamber to reach a conclusion which is different from that of a Chamber, although the 

reasoning it deploys is often not exactly the same. 

Since the late 1970s, and especially since 1998, the European Court has adopted an activist 

approach to the interpretation of the ECHR. It treats it as a ‘living document’; it wants 

Convention rights to be dynamic and effective, not illusory or theoretical; it has implied new 

 
4 Golder v UK (1979-80) 1 EHRR 524. 
5 The sources for these statistics are the Annual Reports of the European Court of Human Rights, the Annual 

Analysis of Statistics issued by the European Court, and A Donald, J Gordon and P Leach, The United Kingdom 

and the European Court of Human Rights (Equality and Human Rights Commission, London, 2012). 
6 The rate in Ireland was 0.13 for every 10,000 people. The worst rate was 4.70, for Montenegro.  
7 These are that the applicant must not be anonymous, must have exhausted all domestic remedies, must have 

lodged the application within six months of the decision being complained about, and (generally speaking) must 

have suffered a significant disadvantage. In addition, the application must not have already been submitted to an 

international settlement procedure and must not be ‘manifestly ill-founded. See Article 34 of the ECHR. 
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rights into the Convention and has developed the concept of ‘positive obligations’, which 

require states not only to refrain from violating Convention rights but also to take steps to 

prevent those rights from being violated in the future (e.g. by having in place a properly 

trained police service and an effective system for investigating suspicious deaths).  

UK judicial attitudes to the ECHR before the creation of the Supreme Court 

The position before 2000 

Before the United Kingdom’s Human Rights Act 1998 came fully into force on 2 October 

2000, UK courts could make only limited use of the ECHR as a source of law.8 If domestic 

legislation was ambiguous the courts could choose to interpret it in a way which was 

compatible with the Convention. They could also consider judgments of the European Court 

of Human Rights when deciding how to develop the common law (i.e. judge-made law), but 

they were under no obligation to adjust the common law to comply with statements made by 

that Court. In my studies of cases which were taken to Strasbourg after having already been 

considered by the Appellate Committee of the House of Lords,9 I calculated that before the 

Human Rights Act came into force 70 such cases were reviewed in Strasbourg, of which 26 

passed the admissibility hurdles and were then considered on their merits. Of these 26 cases, 

10 decisions were ‘approved’ in Strasbourg and 16 were ‘disapproved’. This means that of all 

the challenges to its decisions on human rights during this period,10 the House of Lords was 

found not to have applied the ECHR in conformity with the European Court’s wishes in 23 

per cent of the cases.  

It is difficult to be certain why the Law Lords got it wrong so often, but there are at least 

three possible reasons. The first is that, because of its previous adherence to the concept of 

civil liberties rather than the concept of human rights,11 the House of Lords was not able to 

fall back on a long tradition of common law regarding human rights as such. It was used to 

developing principles derived from the premise that, unless Parliament had proscribed it, a 

person’s behaviour was lawful. It was not accustomed to developing its reasoning based on 

the different starting point that Parliament should never interfere with a person’s fundamental 

rights. I have argued elsewhere that, when UK law ‘internationalised’ its domestic approach 

to the protection of human rights by passing the Human Rights Act, it did so just at the time 

 
8 For pre-1998 accounts of the relevant position, see generally B Dickson (ed), Human Rights and the European 

Convention (Sweet and Maxwell, 1997) and M Hunt, Using Human Rights Law in English Courts (Hart 

Publishing, 1997). 
9 Dickson (2012), note 1 above. See too Dickson (2013), note 1 above, Appendix 3, which lists all of the cases. 

To that list should now be added the European Court’s decisions in Berry v UK App Nos 19064/07, 31588/09 

and 38619/09, judgment of 16 October 2012, Animal Defenders International v UK (2013) 57 EHRR 1 and 

Jones v UK, App No 34356/06, judgment of 14 January 2014. 
10 The first was a challenge to R v Kilbourne [1973] AC 729, which was declared inadmissible in X v UK, App 

No 6172/73, decision of 7 July 1975. The last was a challenge to Wainwright v Home Office [2004] UKHL 53, 

which was disapproved by the European Court in Wainwright v UK (2007) 44 EHRR 809. When the facts of 

cases arose before 2 October 2000, they had to be decided in accordance with pre-Human Rights Act law. The 

Act did not, in general, operate retrospectively.  
11 Prior to the 1998 Act what we now call human rights law was called civil liberties law and was mainly 

expounded in books dealing with constitutional law. 
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when it was refusing to ‘constitutionalise’ that protection through its rejection of the concept 

of ‘constitutional rights’ in the common law.12    

A second reason for the Law Lords’ ‘mistakes’ might be that UK judges are conservative by 

nature and, despite having the constitutional right to lay down precedents and to expand the 

common law, they are therefore unwilling to challenge Parliament’s sovereignty. They may 

support the principle of the rule of law, with all that it implies about equality and fairness, but 

they do so against a background of their Diceyan fixation with the idea that under the United 

Kingdom’s ‘political’, as opposed to ‘legal’, constitution, which has never been written down 

in one agreed document, they must defer to the wishes expressed by elected politicians 

through votes in Parliament. There is no doubt that UK’s judges are greatly respected by the 

people, but the judges themselves seem to attribute this respect to their preparedness to be 

deferential to Parliament and they are reluctant to appear to be giving up that habit. However 

such a reason does not fully explain why the Law Lords were not even willing to develop 

areas of the common law (in which Parliament had not yet intervened) by reference to the 

ECHR.   

A third reason could be that when deciding cases UK judges have to take into account many 

considerations besides human rights. Given that the ECHR is a legal transplant in the United 

Kingdom, it has to grow within a legal culture which already has an abundance of established 

principles that were implanted decades if not centuries earlier. These principles have been 

built around notions such as equity, fairness, reasonableness, abuse of process and ‘the 

interests of justice’ and national judges have found it difficult to accommodate within this 

rich legacy a new set of principles based on rights, legitimacy, necessity and proportionality. 

While judges in Strasbourg are mandated to focus almost entirely on the protection of human 

rights, domestic judges are required, in the United Kingdom at least (bearing in mind the oath 

which they swear when first appointed as judges) to ‘do right to all manner of people after the 

laws and usages of this realm, without fear or favour, affection or ill will’.13     

The position between 2000 and 2009 

Since the House of Lords began deciding appeals to which the Human Rights Act applies14 

there have been 63 of its decisions reviewed in Strasbourg, of which 30 have passed the 

admissibility hurdles and been considered on their merits. Of these 30 cases, 16 decisions 

were ‘approved’ in Strasbourg and 14 were ‘disapproved’. This means that during this 

period,15 the top UK court has failed to apply the ECHR in conformity with the European 

Court’s wishes in 22 per cent of the cases. While this is not as high a failure rate as the 28 per 

cent figure for pre-Human Rights Act cases, it still signifies a considerable mismatch between 

 
12 Dickson (2013), note 1 above, pp 20-30. Elsewhere in that book I recount the extent to which, in relation to 

each of the Convention rights, the approach of the top UK court has coincided with that of the European Court. 

The record is mixed, but in general the conclusion is ‘could do much better’.   
13 Promissory Oaths Act 1868, s 4. 
14 See the last two sentences of note 10 above. 
15 The first post-Human Rights Act decision by the House of Lords to be challenged in Strasbourg was R 

(Wardle) v Crown Court at Leeds [2001] UKHL 12; the European Court found the application to be 

inadmissible in Wardle v UK, App No 72219/01, decision of 27 March 2003.   
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the domestic court’s interpretation of the Convention and the European Court’s interpretation 

of the same document. Again, there are possibly three reasons for the modest improvement. 

First, ever since the coming into force of the 1998 Act in 2000 the House of Lords and then 

the Supreme Court have given very thorough consideration to Strasbourg’s case law because 

the Human Rights Act 1998, through section 2, specifically requires domestic courts to ‘take 

account’ of that case law. In fact top British judges have held that they are obliged to follow 

the Strasbourg case law if that law is clear and does not appear to contradict a fundamental 

tenet of existing UK law. As Lord Neuberger put it in Manchester City Council v Pinnock: 

Where, however, there is a clear and consistent line of decisions [at Strasbourg] whose 

effect is not inconsistent with some fundamental substantive or procedural aspect of our 

law, and whose reasoning does not appear to overlook or misunderstand some argument 

or point of principle, we consider that it would be wrong for this court not to follow that 

line.16  

Second, there is now a greater ability on the part of domestic courts, based on what they have 

read about the development of the Strasbourg case law, to predict the views of the European 

Court in situations which are not particularly novel and on which there is a growing 

consensus within European states as to how to approach the issues in question. This could 

explain why the House of Lords correctly predicted how the European Court would deal with 

the argument that the doctrine of state immunity should trump the right to bring claims 

brought against foreign governments by torture victims,17 with the attempt to challenge 

restrictions placed on political advertisements during election times,18 and with the police’s 

justification for hemming in (i.e. ‘kettling’) protestors on the grounds of public safety.19 On 

the other hand, the House of Lords badly misjudged how the European Court would respond 

to claims that when British troops were operating in Iraq they had to comply with both 

Articles 2 and 5 of the ECHR (the right to life and the right to liberty)20 or that it is acceptable 

for the UK government to deport a radical Islamic cleric to Jordan because it has been 

reassured by the Jordanian government that at the cleric’s trial in Jordan no evidence will be 

used against him that has been obtained by torture.21  

Third, the European Court has by now set out in some detail how it wishes the provisions in 

the ECHR to be interpreted, which means that there is less scope for further development of 

 
16 [2010] UKSC 45, [48]. See too R (Chester) v Parole Board [2013] UKSC 63, [25]-[35] per Lord Mance and 

[136]-[138] per Lord Sumption. 
17 Jones v Ministry of the Interior of Saudi Arabia [2006] UKHL 26, which was approved in Jones v UK, App 

No 34356/06, judgment of 14 January 2014. 
18 R (Animal Defenders International) v Secretary of State for Culture, Media and Sport [2008] UKHL 15, 

which was approved (albeit by 9 v 8 in the Grand Chamber)  in Animal Rights Defenders v UK (2013) 57 EHRR 

1. 
19 Austin v Metropolitan Police Commissioner [2009] UKHL 5, which was approved in Austin v UK (0000) 00 

EHRR 00. 
20 R (Al-Skeini) v Secretary of State for Defence [2007] UKHL 26, which was disapproved by the Grand 

Chamber in Al-Skeini v UK (2011) 53 EHRR 18, and R (Al-Jedda) v Secretary of State for Defence [2007] 

UKHL 59, which was disapproved by the Grand Chamber in Al-Jedda v UK (2011) 53 EHRR 23.  
21 RB (Algeria) v Secretary of State for the Home Department [2009] UKHL 10, which was disapproved in 

Othman v UK (2012) 55 EHRR 1. 
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the case law than there was even as recently as a decade or so ago. At the same time, the 

European Court is clearer now than it has been in the past in the guidance it gives to domestic 

courts (through so-called ‘pilot judgments’ in particular22) as to how they should go about 

processing claims based on the ECHR, and in particular on the width of the margin of 

appreciation which states enjoy in relation to some Convention rights.23 

Whatever the reason for the slight improvement in the record in Strasbourg of the Appellate 

Committee of the House of Lords since the enactment of the Human Rights Act, the question 

which this article now addresses is whether there is likely to be any further change to the 

record given that, since October 2009, the Appellate Committee has been replaced by the 

Supreme Court. First some information will be provided on the basic features of the Supreme 

Court, partly to introduce Japanese readers to this important new institution but also to help 

contextualise some of the points which will be made in the subsequent analysis of the 

Justices’ views on the ECHR.      

The UK Supreme Court 

As already mentioned, the UK Supreme Court was established in 2009 to replace the 

previous highest court in the United Kingdom, the Appellate Committee of the House of 

Lords. The Committee was the result of legislation passed in 187624 but the House of Lords 

had been operating on a non-legislative basis as England’s (and later the United Kingdom’s) 

top court since the 14th century.25 The judges who were Law Lords (also called ‘Lords of 

Appeal in Ordinary’) on 30 September 2009 became Justices of the Supreme Court on 1 

October 2009.26 The Supreme Court also began its life in new premises – not in the Palace of 

Westminster (which is the location of the UK Parliament) but in the former Middlesex 

Guildhall in Parliament Square, across the road from both the Palace of Westminster and 

Westminster Abbey (where British Kings and Queens have been crowned since 1066). 

Today the Supreme Court has 12 Justices, four of whom previously served as Law Lords. 

These four include the President (Lord Neuberger, first serving in the Lords from 2007 to 

2009, when he reverted to leading the Civil Division of the Court of Appeal until being 

named President of the Supreme Court in 2012) and the Deputy President (Lady Hale, 

appointed to the Lords in 2004 and still the only woman to have sat in the UK’s highest 

 
22 See the European Court’s Factsheet, Pilot Judgments, updated in October 2013 (available on the Court’s 

website). The first pilot judgment was issued by the Grand Chamber in Broniowski v Poland (2005) 40 EHRR 

21, decided 22 June 2004. 
23 This was vividly illustrated in the case taken against Russia over its handling of the hostage-taking at the 

Dubrovka Theatre in 2002, when more than 170 people died as a result of the pumping of toxic gas into the 

theatre’s ventilation system: Finogenov v Russia (0000) 00 EHRR 000. The European Court found no breach of 

Article 2 (the right to life) regarding the use of the gas, because it was within the state’s margin of appreciation, 

but it still held that Russia had violated Article 2 by not taking all feasible precautions to minimise the loss of 

civilian life. 
24 Appellate Jurisdiction Act 1876. 
25 David Lewis Jones, ‘The judicial role of the House of Lords before 1870’, in L Blom-Cooper, B Dickson and 

G Drewry (eds), The Judicial House of Lords 1876-2009 (Oxford University Press, 2009), ch 1.  
26 One Law Lord, Lord Scott, retired on 30 September, and a new Justice, Lord Clarke, was appointed on 1 

October. The legislative basis for the Supreme Court is the Constitutional Reform Act 2005, ss 23-60. The 

handover date of 1 October 2009 was provided for in the Constitutional Reform Act 2005 (Commencement No 

11) Order 2009 (SI 2009/1604).  
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court). The other two are Lord Mance (appointed in 2005) and Lord Kerr (appointed in 

2009). The Supreme Court decides appeals from all three jurisdictions in the United 

Kingdom, so there has to be a mixture of legal expertise on the court. Hence two of the 12 

Justices previously served as judges in Scotland (Lord Reed, appointed in 2012, and Lord 

Hodge, appointed in 2013) and one did so in Northern Ireland (Lord Kerr). The nine Justices 

who emanate from England and Wales, besides Lord Neuberger, Lady Hale and Lord Mance, 

are Lords Clarke (appointed in 2009), Wilson (2011), Sumption (2012), Carnwath (2012), 

Hughes (2013) and Toulson (2013).  

All but two of the 12 Justices went to ‘independent’ (i.e. fee-paying) schools, with only Lady 

Hale and Lord Kerr attending state grammar schools. Two went to the UK’s most famous 

independent school, Eton College (Lords Sumption and Carnwath).27 Moreover, all but two 

of the Justices were at some later stage educated at the Universities of Oxford or Cambridge, 

the exceptions being Lord Hughes, who studied at the University of Durham, and Lord Kerr, 

who attended Queen’s University Belfast. All of the Justices worked as barristers before 

being appointed to the bench, but Lady Hale, Lord Sumption and Lord Hughes also worked 

for a time as university academics, although Lord Sumption taught history, not law.28 Lord 

Sumption had not served as a full-time judge before being appointed to the Supreme Court, 

and was the first person to be appointed to the UK’s top court directly from the Bar since 

1949. 

Since 2006 (emulating practices adopted by the newly created Judicial Appointments 

Commission,29 which was given responsibility for all but the most senior judicial 

appointments) appointments to the top UK court have been made after vacancies have been 

advertised, applications from candidates have been received and selection interviews have 

been conducted by a selection committee comprising a mixture of senior judges and non-

legal people.30 The average age of the current 12 Justices is 66. They have to retire at the age 

of 70 unless they were first appointed as a judge at any level before 1995, in which case they 

can continue until they are 75 if they wish to. Four of the current 12 Justices are in that 

category (Lady Hale, Lord Mance, Lord Kerr and Lord Clarke). 

As in other common law systems, rulings made by the UK Supreme Court constitute 

‘precedents’, which are binding on all lower courts in the United Kingdom in future cases. 

The Justices are therefore quasi-legislators. They decide around 60 to 80 cases each year.31 In 

each case the court usually consists of five Justices, but for important cases (such as those 

raising questions about the correctness of an earlier precedent laid down by the House of 

Lords or the Supreme Court) there may be seven Justices, and for very important questions 

(such as those raising fundamental constitutional or ‘rule of law’ questions) there may be nine 

 
27 The current Prime Minister (David Cameron) and the Mayor of London (Boris Johnson) attended Eton 

College too. 
28 He has published an acclaimed 3-volume history of the Hundred Years War in Europe.  
29 Established by the Constitutional Reform Act 2005, s 61 and Sch 12. 
30 The procedures in place for appointments to the Supreme Court since 2009 are set out in the Constitutional 

Reform Act 2005, ss 25-31. 
31 In 2010 the number of cases was 58; in 2011 it was 60; in 2012 it was 63; in 2013 it was 81.    
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Justices. Of the 81 decisions issued in 2013, for example, six were taken by a court of seven 

Justices and two were taken by a court of nine Justices.  

Although the Justices all come from a similar professional background and therefore share 

certain social habits and attitudes, they often differ amongst themselves as to how an appeal 

should be decided. In 2012 there were dissenting judgments in 21% of the cases. In 2013 the 

rate of dissent fell to 12%, partly because Lord Neuberger – the President of the Court since 

October 2012 – has been encouraging his colleagues to issue just one collective judgment 

rather than a cluster of individual judgments. In 2013 there were single-judgment decisions in 

46 of the 81 cases decided (57%). Of the first 24 decisions issued by the Supreme Court in 

2014, 15 have comprised single judgments. 

Attitudes of the Supreme Court to the ECHR  

Although the Supreme Court is technically a new court, sitting in a new location, with new 

rules of procedure, it is still very much a clone of its predecessor. It has a slightly wider 

jurisdiction in that it can hear what are called ‘devolution issues’, i.e. challenges to decisions 

taken by the devolved administrations in Scotland, Wales and Northern Ireland,32 it has a 

much more useful website, and it produces an Annual Report, but otherwise appeals are heard 

in an almost identical fashion to the way they used to be heard, judgments are delivered using 

the same approach as the Law Lords adopted, and one-third of its members were formerly 

members of the former Appellate Committee. Above all, the Supreme Court has pledged to 

follow decisions of the Appellate Committee to the same extent as the Committee itself used 

to do.33  

Certainly the creation of the new court has in no way revolutionised the role that the top UK 

judges play under the UK constitution and the Justices have given no indication that in 

relation to the ECHR they wish to adopt a different position from that of their predecessors. 

In particular, they have not criticised the ruling by the Appellate Committee in Kay v 

Lambeth Borough Council34 to the effect that within the UK legal systems it is the House of 

Lords (now the Supreme Court) which is the most authoritative body, not the European Court 

of Human Rights. This means that lower domestic courts must always follow what the top 

domestic court has said on a matter, regardless of what the position of the European Court 

may be. Only the Supreme Court can change the preferred UK legal position on account of 

Strasbourg case law.     

It seems very likely that the UK Supreme Court engages more thoroughly with Strasbourg 

case law than does any other top domestic court in Europe.35 The judges in Strasbourg are no 

 
32 These were formally dealt with by the Judicial Committee of the Privy Council, which in any event is largely 

staffed by judges from the Appellate Committee or, now, the Supreme Court. 
33 This was made explicit by Lord Hope in Austin v London Borough of Southwark [2010] UKSC 28, at [25]. 

See too J Lee, ‘The doctrine of precedent and the Supreme Court’, Inner Temple Fellow’s Lecture, 23 April 

2012, available on the website of the Inner Temple. The matter is governed by a Practice Statement issued by 

the Law Lords in 1966: [1966] 1 WLR 1234. 
34 [2006] UKHL 10, at [44] per Lord Bingham. 
35 As intimated by Lord Neuberger in his Cambridge Freshfields Annual Law Lecture 2014, ‘The British and 

Europe’, at para 31. 
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doubt grateful for this, because the judgments they are asked to review from the UK are well 

reasoned and justified, which makes the reviewing task much easier. To date, only one 

judgment issued by the Supreme Court has been reviewed by the Strasbourg Court, although 

the review did not take place as a result of the judgment itself being referred to Strasbourg. 

The judgment was in R v Horncastle, which had been argued before the Appellate Committee 

of the House of Lords in July 2009, but by the time the seven judges delivered their decision 

in December 2009 the court had changed its name to the Supreme Court.36 The judges went 

to considerable lengths to explain why they thought that in a recent European case, Al-

Khawaja and Tahery v UK,37 a Chamber of the European Court had misunderstood the 

English law relating to the admissibility of written evidence when it ruled that evidence 

supplied by a person who had since died, and who could not therefore be cross-examined in 

court, could not be used as the main reason for finding a defendant guilty of a crime. In an 

annex to its judgment the Supreme Court published an analysis of the many European Court 

decisions which had held that the admission of hearsay evidence would violate Article 6 of 

the ECHR (the right to a fair trial) and pointed out that if those cases had come before 

English judges the results would have been the same.38 The Supreme Court’s views were then 

carefully considered when the Grand Chamber looked again at Al-Khawaja and Tahery. 

While not differing from the Chamber’s conclusion as regards one of the two applications, 

the Grand Chamber did dilute the strength of the Chamber’s criticism of the English law by 

recognising that domestic legal systems may have safeguards in place against unfairness 

which can compensate for admitting hearsay evidence in some criminal cases.39 This 

interaction between the Supreme Court and European Court is termed a ‘dialogue’, but in 

truth it is more like an exchange of correspondence.    

There are at least five other judgments by the Supreme Court which have revealed the 

Justices’ thinking on approaches adopted by the European Court of Human Rights. The first 

is Manchester City Council v Pinnock,40 already mentioned in passing, where nine Supreme 

Court Justices decided to accept the position adopted by the European Court a few weeks 

earlier in Kay v UK.41 The issue was whether the tenant of a house owned by a local housing 

authority could be evicted from the house when his or her contractual entitlement to live there 

came to an end, without the authority first considering if the eviction would violate the 

tenant’s right to respect for a home under Article 8 of the ECHR. Until then the Appellate 

Committee of the House of Lords, in a series of decisions, had refused to require local 

housing authorities to take Article 8 into account, but on this occasion the Supreme Court 

 
36 [2009] UKSC 14. One of the seven, Lord Neuberger, did not become a Justice of the Supreme Court on 1 

October 2009 but instead took up the post of Master of the Rolls (i.e. Head of the Civil Division of the Court of 

Appeal). Another of the seven, Lord Judge, sat in the appeal as an ad hoc judge because his normal role, as Lord 

Chief Justice of England and Wales, was to be Head of the Criminal Division of the Court of Appeal.     
37 (2009) 49 EHRR 1. 
38 It seems that Lord Judge, the author of the annex, was asked to sit in the case because his status as Lord Chief 

Justice, the top criminal law judge in England and Wales, would give the Court’s judgment, at least as judges in 

Strasbourg were concerned, even more authority than it would otherwise have. 
39 Al-Khawaja and Tahery v UK (2012) 54 EHRR 23. 
40 [2010] UKSC 45. 
41 (2012) 54 EHRR 30. In this judgment the European Court disapproved of the House of Lords’ decision in Kay 

v Lambeth London Borough Council [2006] UKHL 10.  
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capitulated in the face of pressure from the European Court. This was not so much because 

there was a clear judgment of the Grand Chamber pointing in a certain direction but because 

there had been as many as four judgments of a Chamber of the European Court pointing in 

that direction, all delivered in 2009 or 2010 and post-dating the three decisions by the House 

of Lords which were out of step with them. The Supreme Court managed to eat humble pie 

without being humiliated: it portrayed its decision as the next natural step for it to take, 

saying, somewhat disingenuously perhaps, that even before the European Court’s judgment 

in Kay v UK it would have been of the view that Article 8 should be taken into account!  

In three decisions in 2011 the Supreme Court further clarified its position vis-à-vis the 

ECHR. In R (GC) v Commissioner of Police of the Metropolis42 it expressed its view on how 

the European Court had responded to an earlier House of Lords’ judgment on retention of 

private data. The background is that in S and Marper v UK43 the European Court had held 

that the UK law which permitted the police to retain for an indefinite period the fingerprints 

and DNA samples taken from people who had been arrested but never charged with any 

offence was in breach of the right to a private life guaranteed by Article 8 of the ECHR. This 

was the unanimous view of 17 judges in the Grand Chamber, reversing the unanimous view 

of five UK Law Lords expressed four-and-a-half years earlier.44 The UK government, 

through the Protection of Freedoms Act 2012,45 eventually changed the law of England and 

Wales so as to bring it into line with the European Court’s ruling. In the GC case the 

Supreme Court accepted the view of the European Court in preference to that which had been 

previously preferred domestically, finding that the retention scheme in question was unlawful 

on account of its incompatibility with Article 8 of the ECHR. It is interesting to note that 

three of the seven judges who dealt with the GC case had also sat in the S and Marper case 

seven years earlier – Lord Rodger, Lady Hale and Lord Brown. None of them seemed 

reluctant to abide by the European Court’s reversal of their earlier ruling, although Lord 

Rodger and Lord Brown tried indirectly to justify their previous position by holding that that 

the police had had no option but to adopt their particular scheme because the purpose of the 

legislation in question46 had been to require the indefinite retention of biometric data. Lady 

Hale was more gracious. She silently swallowed her pride, recognizing that, as the general 

public did not seem to have been concerned by the European Court’s ruling in S and Marper, 

the House of Lords in the same case must have misread the people’s mood.47  

 
42 [2011] UKSC 21. 
43 (2009) 48 EHRR 50. 
44 R (S) and R (Marper) v Chief Constable of South Yorkshire [2004] UKHL 39.  
45 ss 1-28. The previous government had amended the law too, through the Crime and Security Act 2010, s 14, 

but this was never brought into force and was in fact repealed by the 2012 Act. The Northern Ireland Assembly 

has also changed the law in that part of the UK: Criminal Justice Act (NI) 2013, s 9 and Sch 2. Scottish law did 

not need to be changed because it was already less draconian than elsewhere in the UK. 
46 Police and Criminal Evidence Act 1984, s 64(1A). 
47 She said, at [2011] UKSC 21, [61]: ‘If the popular press is any guide to public opinion, the decision of the 

European Court of Human Rights in S and Marper v UK is one which captures the public mood in Britain much 

more successfully than many of its other decisions’.  
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In In re McCaughey48 the Supreme Court was faced with a judgment of the Grand Chamber 

in Šilih v Slovenia49 where the judges had not been very clear about the circumstances in 

which the duty to investigate disputed killings (which is implied into Article 2 of the ECHR) 

must be applied retrospectively, even if the killing occurred before the date on which the state 

in question ratified the Convention. Everything turned on what was meant by the pre-

condition that ‘a significant proportion’ of the steps required to be taken by Article 2 had not 

in fact been taken by the time Article 2 applied. On the facts of McCaughey (which 

concerned the disputed killing of an alleged terrorist in Northern Ireland) the Supreme Court 

held that a significant proportion of the steps had not been taken in time and so Article 2 had 

been violated. This was again a decision by seven Supreme Court Justices, one of whom, 

Lord Rodger, dissented. There was polite criticism of the lack of clarity in the European 

Court’s judgment,50 together with a reminder of the difficulties expressed by the judges in 

Strasbourg who had delivered concurring opinions, but in the end the Supreme Court 

managed to find of way of applying the ruling. Citing a Latin dictum enunciated by Lord 

Rodger in an earlier case meaning ‘Strasbourg has spoken, the judgment is over’,51 Lady Hale 

pointed out that ‘[w]e have not so far failed to follow a decision of the Grand Chamber’.52 

This decision is a clear indication that the Supreme Court wishes to decide cases in a way 

which is entirely consistent with the Grand Chamber’s approach, regardless of the issue.  

In the third decision from 2011, In re E (Children) (Abduction: Custody Appeal),53 which 

involved the trans-national abduction of a child by one of its parents, the Supreme Court 

again found difficulty in interpreting what the Grand Chamber had meant in a judgment 

delivered less than a year earlier, Neulinger and Shuruk v Switzerland.54 Lady Hale said the 

Garnd Chamber’s judgment had been ‘greeted with concern, nay even consternation in some 

quarters’.55 The issue in question was how the ECHR relates to the Hague Convention on the 

Civil Aspects of International Child Abduction 1980. In the Supreme Court case the Justices 

held that the mother in question, who had abducted her two young daughters from Norway 

and brought them to the United Kingdom, must return them to Norway. They said that this 

would not be a violation of either the mother’s or the daughters’ rights to a family life under 

Article 8 of the ECHR. The Supreme Court was able to explain, with the help of an extra-

judicial comment made by the President of the European Court at a colloquium,56 that the 

Neulinger judgment was not as worrying as it seemed. This view was later endorsed by the 

Grand Chamber itself in X v Latvia,57 where it held that the applicant’s daughter should not 

 
48 [2011] UKSC 20. 
49 (2009) 49 EHRR 37. 
50 E.g. ‘I am not alone in having difficulty in identifying the precise circumstances in which the procedural 

obligation attaches as a “separate and autonomous duty”’ [2011] 20 UKSC, at [46] per Lord Phillips; ‘this final 

part of the paragraph ([163]) is drawn in such wide and general terms that it is difficult to forecast the range of 

cases that might fall within its embrace’, ibid at [115] per Lord Kerr. 
51 ‘Argentoratum locutum, iudicium finitum’ in Secretary of State for the Home Department v AF (No 3) [2009] 

UKHL 28, at [98].  
52 [2011] UKSC 20, at [93]. 
53 [2011] UKSC 27. 
54 App No 41615/07, judgment of 6 July 2010. 
55 [2011] UKSC 27, at [1]. 
56 Ibid, at [25]. The President at the time was Jean-Paul Costa of France. 
57 App No 27853/09, judgment of 26 November 2013. 
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be returned from Latvia to Australia, from where she had been abducted, without there first 

being an effective examination of whether her return would put the child at serious risk.     

The last of the five cases illustrating the Supreme Court’s attitude towards the European 

Court’s judgments is R (Chester) v Secretary of State for Justice,58 which concerned the right 

of prisoners to vote at elections, a topic which has proved hugely controversial in the United 

Kingdom. The story begins with Hirst v UK (No 2),59 where the European Court held that the 

United Kingdom’s ban on prisoners having the right to vote was too extensive and therefore 

violated Article 3 of Protocol 1 to the ECHR.60 The response of politicians and journalists to 

this judgment was almost unanimously negative. In fact in 2010 Prime Minister David 

Cameron said that it would make him ‘physically ill even to contemplate having to give the 

vote to anyone who is in prison’.61 A debate in Parliament in 2011 resulted in MPs voting to 

retain the ban by 234 votes to 22. In the same year the government failed to get the 

Chamber’s judgment in Greens v UK62 referred to the Grand Chamber, especially the ruling 

that the United Kingdom had to introduce legislation to remove the voting ban within six 

months. A further six months grace was granted and was renewed in September 2011 when 

the government successfully applied to intervene in a similar case brought to the Grand 

Chamber, Scoppola v Italy (No 3).63 In its judgment in that case in May 2012 the Grand 

Chamber confirmed the correctness of Hirst v UK (No 2), but it did accept that states had a 

wide margin of appreciation as to exactly how to regulate prisoner voting.64 The United 

Kingdom’s six-month period was extended until November 2012 and on the very last day of 

that extension the government published the Voting Eligibility (Prisoners) Draft Bill, which 

was allocated to a joint committee of both Houses of Parliament for pre-legislative scrutiny. 

That committee eventually reported in December 2013, recommending that legislation should 

permit prisoners to vote in parliamentary and European elections if they are serving sentences 

of 12 months or less.  

It was during the committee’s deliberations that the Supreme Court was required to consider 

the Chester case. In a good example of how the Supreme Court tries to steer clear of domestic 

politics, while accepting the authority of the European Court’s Grand Chamber, it ruled that 

the denial of the right to vote in this case was not unlawful under UK law but was unlawful 

under ECHR law, thereby approving the European Court’s decision in Hirst v UK (No 2). 

The Justices did not issue any declaration of incompatibility under section 4 of the Human 

Rights Act 1998 (because the legal position was already clear), nor award any compensation 

to the claimant (who was serving a life sentence for murder). So clever was the Supreme 

Court in its handling of this case that even the Prime Minister was bamboozled by it: first he 

welcomed the decision, tweeting that ‘[t]he Supreme Court judgment on prisoner voting is a 

 
58 [2013] UKSC 63. 
59 (2006) 42 EHRR 41. 
60 This reads: ‘The High Contracting Parties undertake to hold free elections at reasonable intervals by secret 

ballot, under conditions which will ensure the free expression of the opinion of the people in the choice of the 

legislature’. 
61 House of Commons Debates, vol 517, col 921 (3 November 2010). 
62 (2011) 53 EHRR 21. 
63 (2013) 56 EHRR 19. 
64 Ibid, at paras 83–86.    
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great victory for common sense’ and congratulating his Attorney General in the House of 

Commons on ‘this excellent result’.65 But of course the Supreme Court decision completely 

endorses the principles set out in Hirst v UK (No 2), so the government’s success in Chester 

was indeed a Pyrrhic victory. 

The approach of the Supreme Court to the Human Rights Act 1998 

The analysis of the cases in the previous section has attempted to show that the UK Supreme 

Court tries hard to be consistent with approaches to the ECHR already adopted by the 

European Court, especially its Grand Chamber. But it is also necessary to consider how the 

Supreme Court has applied the ECHR, pursuant to the Human Rights Act, in situations where 

the European Court has not yet directly considered the issue in question.  

This was a matter on which the Appellate Committee of the House of Lords took a stance in 

2004, when the then Senior Law Lord, Lord Bingham, persuaded his fellow Law Lords to 

rule in R (Ullah) v Special Adjudicator66 that UK courts, when interpreting the scope of 

Convention rights, should do so in a way which goes as far as the European Court has gone 

but no further. This has become known as the ‘mirror’ principle, or the ‘no more no less’ 

principle. Lord Bingham’s actual words were: 

It is of course open to Member States to provide for rights more generous than those 

guaranteed by the Convention, but such provision should not be the product of 

interpretation of the Convention by national courts, since the meaning of the 

Convention should be uniform throughout the states party to it. The duty of national 

courts is to keep pace with the Strasbourg jurisprudence as it evolves over time: no 

more, but certainly no less.67 

Since these were words were published there has been much academic and judicial criticism 

of the mirror principle,68 but it still represents the preferred position of the Supreme Court. 

The two Justices who are today most opposed to it are Lady Hale (the Deputy President) and 

Lord Kerr (the Justice from Northern Ireland). Each of them has delivered extra-judicial 

lectures in which they argue that the Ullah principle should no longer be followed in a strict 

manner.69 Lord Sumption, on the other hand, is firmly of the view that the European Court 

has already gone further than it should have gone in displacing the views of national 

governments as to how best to strike the balance between individuals’ rights and other 

interests in society.70 To that extent he has taken up the baton which was formerly carried by 

 
65 House of Commons Debates, vol 568, col 736 (16 October 2013). 
66 [2004] UKHL 26. 
67 Ibid, at [20]. 
68 A particularly useful piece is J Lewis, ‘The European ceiling on human rights law’ [2007] Public Law 720. 
69 Lady Hale, ‘Argentoratum locutum: is Strasbourg or the Supreme Court supreme?’ (2012) 12 Human Rights 

Law Review 65 and ‘What’s the point of human rights’, the Warwick Law Lecture, 28 November 2013, 

available on the website of the Supreme Court; Lord Kerr, ‘The UK Supreme Court: the modest underworker of 

Strasbourg?’ and ‘Human rights and the war on terror’, the MacDermott Lecture at Queen’s University Belfast, 

2 May 2013, both available on the website of the Supreme Court. 
70 Lord Sumption, ‘Judicial and political decision-making: the uncertain boundary’, the 2011 FA Mann Lecture, 

available on the website of Pembroke College, University of Cambridge and ‘The limits of law’, the 27th Sultan 

Azlan Shah Lecture, 20 November 2013, available on the website of the Supreme Court.  
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Lord Hoffmann, a distinguished Law Lord who served for 14 years and retired in 2009 just 

before the Appellate Committee of the House of Lords was replaced by the Supreme Court. 

He too delivered an important lecture making it clear that he thought the European Court had 

exceeded its powers on many occasions.71 (Lectures, incidentally, have become a very 

common way for Supreme Court Justices to convey messages about the law without being 

constrained by the facts of particular cases. The website of the Supreme Court has copies of 

no fewer than 89 lectures delivered since the Court was established in 2009. They are shared 

amongst 14 different Justices, the most prolific by far being Lady Hale (with 23), followed by 

Lord Neuberger with 14 and Lord Hope with 13.)     

The view of the current author is that the time has come to scrap the Ullah principle entirely. 

It operates as a straitjacket on the Supreme Court’s inventiveness and it contradicts the 

principle of ‘subsidiarity’, according to which primary responsibility for applying the ECHR 

rests with national legal systems and the European Court plays a secondary back-up role if 

the national systems fail to protect Convention rights to the required minimum standard. 

Moreover Article 53 of the ECHR specifically provides for national legal systems to go 

beyond the ECHR if they so wish.72 Indeed on some occasions the Appellate Committee of 

the House of Lords seems to have ignored its own rule and protected rights to a greater extent 

than was at that time demanded by the European Court.73 Individual dissenting judges have 

done likewise, such as Lord Kerr in Ambrose v Harris,74 where he championed the view that 

any answers given by a suspect to questions put by the police before he or she has been taken 

to a police station and given the opportunity to have access to a solicitor are not admissible as 

evidence against the suspect. The same judge went even further in McGowan v B,75 where 

(again dissenting) he ruled that answers given by a person in custody who has made it clear 

that he does not want to avail of his or her right of access to a solicitor are also inadmissible. 

Lord Kerr joined Lady Hale in dissenting in A v Essex County Council,76 where they 

maintained the view that under Article 2 of Protocol 1 to the ECHR a local education 

authority has a minimum legal obligation to provide all children with an effective education, 

taking account of their special needs and regardless of the demand on resources. 

Apart from the self-limiting ordinance enshrined in Ullah, Supreme Court Justices are 

enthusiastic miners of the giant pit that is Strasbourg case law. Time and time again they 

willingly apply that case law in a way that upholds human rights. Three examples should 

suffice to illustrate this. First, in R (F) (A Child)) v Secretary of State for Justice77 the 

Supreme Court ruled that convicted sex offenders who are required to keep the police 

 
71 Lord Hoffmann, ‘The universality of human rights’ (2009) 125 Law Quarterly Review 416. 
72 It reads: ‘Nothing in this Convention shall be construed as limiting or derogating from any of the human 

rights and fundamental freedoms which may be ensured under the laws of any High Contracting Party or under 

any other agreement to which it is a Party’. 
73 R (Limbuela) v Secretary of State for the Home Department [2006] UKHL 66; In re G (Adoption: Unmarried 

Couple) [2008] UKHL 38; Rabone v Pennine Care NHS Trust [2012] UKSC 2. See too Smith v Ministry of 

Defence [2011] UKSC 41, discussed below. 
74 [2011] UKSC 43. The four other Justices in the case declined to go so far. 
75 [2011] UKSC 54. 
76 [2010] UKSC 33. 
77 [2010] UKSC 17. 
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informed of their change of address and their plans for foreign travel must at some stage be 

able to apply to have this lifelong obligation lifted, as otherwise it would again be a violation 

of their right to a private and family life under Article 8 of the ECHR. As occurred with the 

European Court’s judgment on prisoners’ voting rights, this decision caused huge 

consternation in government circles, with the Home Secretary, Teresa May, saying that the 

government was appalled by it and the Prime Minister pledging to do only ‘the minimum 

necessary’ to comply with it. The Home Secretary added:  

It is time to assert that it is Parliament that makes our laws, not the courts; that the 

rights of the public come before the rights of criminals; and above all, that we have a 

legal framework that brings sanity to cases such as these.78 

It is of course laudable that the Supreme Court was able to reach this unanimous decision 

even though it would have been perfectly aware that it would be unpopular both with 

politicians and with elements of the media. 

The second example is Smith v Ministry of Defence,79 where seven Supreme Court Justices 

unanimously agreed that at the time of their deaths three British soldiers killed in Iraq were 

within the UK’s jurisdiction for the purposes of the ECHR. Lope Hope’s judgment80 

epitomises the care with which Supreme Court Justices go about analysing the judgments of 

the European Court, the net effect in this case being that the Supreme Court was prepared to 

hold that the British soldiers were within the jurisdiction of the UK when serving in Iraq, 

regardless of the fact that the European Court had never ruled that soldiers serving abroad can 

have their rights protected in that way.81 Notwithstanding the Ullah principle,82 the Justices 

were able to deduce this conclusion from the principles on the extra-territorial application of 

the ECHR set out by the European Court in Al-Skeini v UK,83 even though this meant 

departing from the ruling adopted by the Supreme Court itself just three years earlier in R 

(Smith) v Oxfordshire Assistant Deputy Coroner.84 This was first and so far only time that the 

Supreme Court has agreed to overrule one of its own previous decisions. The seven Justices 

then disagreed as to whether, given that the soldiers were within the UK’s jurisdiction, their 

claims concerning the poor quality of the armour on their landrovers fell within the scope of 

Article 2 of the ECHR (the right to life): by four to three they held that they did, so the claims 

could continue to proceed through the courts. 

The third example of the Supreme Court’s dedication to the Human Rights Act 1998 is 

Osborn v Parole Board,85 although on this occasion the impact on Convention rights was 

indirect rather than direct. Article 5(4) of the ECHR, which enshrines the English principle of 

 
78 Cited in The Guardian, 16 February 2011. 
79 [2013] UKSC 41. 
80 Esp at [17]–[55]. Lord Walker, Lady Hale and Lord Kerr agreed with all of Lord Hope’s judgment; Lords 

Mance and Wilson agreed specifically with these paras (see [102]), as did Lord Carnwath (see [153]).  
81 Ibid, at [42]. 
82 Ibid, at [43]–[44].  
83 (2011) 53 EHRR 18.  
84 [2010] UKSC 29. 
85 [2013] UKSC 61. 
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habeas corpus,86 provides that ‘everyone who is deprived of its liberty by arrest or detention 

shall be entitled to take proceedings by which the lawfulness of his detention shall be decided 

speedily by a court and his release ordered if the detention is not lawful’. The question for the 

Supreme Court in Osborn was whether the Parole Board, when deciding whether prisoners 

should be released early on licence, should conduct an oral hearing with the prisoner. The 

Supreme Court, through Lord Reed’s judgment, came to the issue by asking what is required 

under English common law to ensure procedural fairness in such situations. It concluded that 

an oral hearing should be held ‘whenever fairness to the prisoner requires such a hearing in 

the light of the facts of the case and the importance of what is at stake’.87 By developing the 

common law in this way the Supreme Court was able to boost the standards expected under 

Article 5(4) too, because each member state decides for itself whether detention continues to 

be ‘lawful’. As Lord Reed put it: ‘the protection of human rights is not a distinct area of the 

law, based on the case law of the European Court of Human Rights, but permeates our legal 

system’.88 He cited another recent decision of the Supreme Court, R (Faulkner) v Secretary of 

State for Justice,89 to emphasise the point that domestic courts try to apply and develop the 

common law, and to interpret statutory provisions, in ways which comply with the United 

Kingdom’s international treaty obligations: ‘the starting point being our own legal principles 

rather than the judgments of the international court’.90  

Nevertheless, even today the Supreme Court can appear over-cautious in its approach to the 

development of domestic human rights law. In its most recent decision in the area, Kennedy v 

Information Commissioner,91 it rejected the opportunity to develop domestic law so as to 

confer a right on individuals (and, in particular, journalists) to obtain information from public 

authorities if this is in the public interest. In doing so, five of the seven Justices felt 

constrained by the fact that the Grand Chamber of the European Court had not yet expressed 

unequivocal support for such a general right, whereas the two dissenting judges (Lords 

Wilson and Carnwath) argued that a series of six decisions during the previous five years by 

different Chambers of the Court clearly indicated that the Court’s ‘direction of travel’ was 

towards such a general right. Lord Mance, for the majority,92 also rejected the idea that the 

Ullah principle should be set aside in this context.93 Lord Carnwath, by way of contrast, 

implied that he was prepared to loosen the bonds imposed by Ullah: he agreed with Lady 

Hale’s view in an earlier case that the Supreme Court could be guided by what it could 

‘reasonably foresee’ would be decided by the Strasbourg court,94 and he added that: 

the flexibility implied by the ‘taking into account’ formula [in section 2 of the Human 

Rights Act 1998] absolves the domestic court of the need to arrive at a definitive view 

 
86 According to the European Court itself in Sanchez-Reisse v Switzerland (1986) 9 EHRR 71, at 88. 
87 [2013] UKSC 61, at [2]. 
88 Ibid, at [55]. 
89 [2013] UKSC 23. 
90 [2013] UKSC 61, at [62]. 
91 [2014] UKSC 20. 
92 Ibid, at [57]–[96]. He was joined by Lords Neuberger, Clarke, Sumption and Toulson. It is possible that, if 

Lady Hale and Lord Kerr had been sitting in the case, they would have sided with Lords Wilson and Carnwath.   
93 Ibid, at [100]. 
94 This was in R (Gentle) v Prime Minister [2008] UKHL 20, at [56]–[57].  



17 
 

of how the matter would be decided in Europe, where the current state of the 

jurisprudence makes that unrealistic. Other policy factors may also come into play.95 

If Mr Kennedy decides to lodge an application in Strasbourg challenging the majority’s view 

in the Supreme Court, it will be fascinating to see if it reaches the Grand Chamber and if, at 

that point, the Grand Chamber decides to declare that it has reached the destination towards 

which the Chambers have been directing it to travel.   

Conclusion 

It is not likely that the Supreme Court’s methodology for deciding cases involving the ECHR 

will change in the near future. The Justices will continue to encourage barristers to cite 

relevant Strasbourg case law to them and they will always want to analyse that case law in 

considerable detail. It is also not realistic to expect the Supreme Court to depart from its 

deferential approach to decisions of the Grand Chamber of the European Court: having not 

consciously acted inconsistently with that court to date, there is no prospect of its wanting to 

do soon (barring some embarrassing ‘error’ on the part of the Grand Chamber in its 

interpretation of domestic UK law). It is, however, distinctly possible that the Supreme Court 

will modify the Ullah principle so that the Justices can be freed up to develop the common 

law of human rights in ways which the European Court has not yet done. The seminal 

decisions in Smith v Ministry of Defence96 and Osborn v Parole Board97 may well be the 

forerunners of a bolder court to come, although Kennedy v Information Commissioner98 

points the other way. What is certainly true is that if the Human Rights Act 1998 ceases to 

have political support (the Conservative Party is promising to repeal the Act if it wins the 

general election in May 2015) then the Supreme Court will become a more crucial institution 

than ever for the maintenance of high-level human rights protection in the United Kingdom.        

 
95 Ibid, at [213]. 
96 [2013] UKSC 41. 
97 [2013] UKSC 61. 
98 [2014] UKSC 20. 
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ABSTRACT 

This article provides evidence for the extent to which the UK Supreme Court as a body ‐ and 

Supreme Court Justices as individuals ‐ have displayed an activist or restrained attitude to their 

decision‐making role. Taking October 2009 as the starting point (when the UKSC came into 

existence) the article surveys the degree to which the Court and individual Justices have (1) departed 

from precedents, (2) interpreted legislation in unanticipated ways, (3) rejected the government's 

position on matters of social, economic or foreign policy, and (4) developed the common law. The 

article concludes that, while the Supreme Court as a whole remains as conservative as the Appellate 

Committee of the House of Lords which preceded it (with the possible exception of its approach to 

immigration law), there are notable differences between the attitudes of individual Justices, one or 

two of whom appear to be straining at the leash. 

1. INTRODUCTION 

The UK Supreme Court is now well into its sixth year and has issued more than 350 decisions to date. 

Already a total of 21 judges (20 men and only one woman) have served as Justices, excluding those 

who have occasionally sat in an ad hoc capacity (the Lord Chief Justice, the Master of the Rolls and 

retired Justices). There is therefore ample material to attempt an assessment of the activism within 

the Court. There has been considerable debate in academic circles as to the meaning of 'judicial 

activism', but I do not intend to rehearse the various views here.[2] For present purposes I will focus 

on four types of judicial behaviour which I believe would, in virtually everyone's opinion, constitute 

activism. They each display an attitude which evinces an intention to develop the law rather just 

apply it, to provide guidance for the future rather than just supply reassurance concerning thestatus 

quo. The article assumes a value‐neutral use of the term 'activism', one which does not presuppose 

the adoption of any particular ideological approach to the role of judges: it focuses instead on the 

unexpectedness of judicial pronouncements. To that extent the article is intended to provide a very 

small supplement to the masterly account by Alan Paterson of the various dialogues in which our 

Supreme Court Justices engage before they reach their conclusions; [3] my focus, however, is much 

more on the nature of the conclusions reached than on the methods employed to get there. 

2. DEPARTING FROM PRECEDENTS 

If we take as our first marker of activism the Supreme Court's attitude to its own previous decisions 

or those of the House of Lords and Court of Appeal, we can see that the activism displayed is slight. 

When the new Court was established in October 2009 no mention was made in any legal document 

of the approach it would adopt to the doctrine of precedent, but just six months into its life the 

Court had to face the issue in a housing law case,Austin v Southwark LBC. [4] The applicant was 

claiming that on a proper interpretation of section 82(2) of the Housing Act 1985 a secure tenancy 

did not come to an end merely because the tenant had not paid the arrears of rent by the stipulated 

date. He asked the Supreme Court to depart from the contrary view, which had been adopted by the 

Court of Appeal in Thompson v Elmbridge BC [5] and approved by the House of Lords in bothBurrows 

v Brent LBC [6] and very recently in Knowsley Housing Trust v White. [7] Lord Hope, the Deputy 

President of the Supreme Court, referred to the 1966 Practice Statement issued by the House of 



Lords, which said that the House would normally treat its former decisions as binding but would 

depart from them 'when it appeared right to do so'. [8] He then added: 

The Supreme Court has not thought it necessary to reissue the Practice Statement as a fresh 

statement of practice in the court's own name. This is because it has as much effect in this court as it 

did before the Appellate Committee of the House of Lords. It was part of the established 

jurisprudence relating to the conduct of appeals in the House of Lords which was transferred to this 

court by section 40 of the Constitutional Reform Act 2005. [9] 

In fact, section 40 of the 2005 Act makes no mention of either 'established jurisprudence' or 'the 

conduct of appeals'. Lord Hope's conclusion as to the effect of the 1966 Practice Statement 

in Austen ‐ which was that the law should be left as it was because the effects of reversing it were 

'incalculable' [10] ‐ was therefore not inevitable. [11] He might have been wiser, with respect, to 

seek to justify the substance of the Statement per se. 

It is curious how infrequently the Practice Statement has been referred to in subsequent Supreme 

Court decisions. In fact there appears to be just one citation. This was in Jones v Kaney, [12] where a 

seven‐judge court overturned (by 5 v 2) the longstanding rule that an expert witness could not be 

sued for negligence. In doing so the majority 'distinguished' the House of Lords' old decision 

in Watson v M'Ewan [13] on the basis that its focus was liability for slander, not liability for 

negligence. But Lord Hope and Lady Hale, both dissenting, thought that the ratio of Watson v 

M'Ewan went wider and that, rather than the courts interfering with precedent, the matter should 

be looked at by the Law Commissions. The Practice Statement is cited at the start of Lady Hale's 

judgment and she comments that the case before her 'illustrates how hard it is to apply that wise 

guidance in practice'. [14] From a Lexis search, it seems that the Practice Statement was cited to the 

Court in one other case,Kennedy v The Charity Commission, [15] which was about whether public 

authorities have a general duty to disclose information to the public. Presumably the appellant 

journalist wanted the Supreme Court to depart from the position it had adopted in BBC v Sugar (No 

2), [16] where it confirmed that there was no such general duty under Article 10 of the ECHR. But 

the Supreme Court Justices refused to do so and found no need to refer to the Practice Statement in 

their judgments. 

Nevertheless, without expressly referring to the Practice Statement, the Supreme Court has certainly 

departed from House of Lords precedents on several occasions. It first did so in 2011 and has 

repeated the behaviour on five occasions, three of them in 2014. In R (Cooper) v Secretary of State 

for Work and Pensions [17] the Supreme Court impliedly disapproved of the decision of the House of 

Lords in Mulvey v Secretary of State for Social Security [18]: the Supreme Court ruled that deductions 

could not continue to be made from a person's social security benefits after a debt relief or 

bankruptcy order had been made against the debtor. In Smith v Ministry of Defence, [19] which was 

about whether UK soldiers serving abroad are entitled to expect that the Ministry of Defence will 

protect their rights under the Human Rights Act 1998, a seven‐judge Supreme Court unanimously 

held that they are so entitled. In doing so the Justices (by 6 v 3) refused to follow the Court's own 

previous decision just three years earlier in R (Smith) v Oxfordshire Assistant Deputy 

Coroner [20] because in the interim the European Court of Human Rights, in Al Skeini v UK, [21] had 

changed the way the ECHR was to be applied extra‐territorially. Of the five judges who sat in 

both Smith cases, Lords Hope and Walker were the two whose opinions changed the most during 

the short period between them. 

The first of the three 2014 decisions was R (Barkas) v North Yorkshire County Council, [22] a case on 

whether land could be registered as a town or village green under the Commons Act 2006. On the 



facts, the Supreme Court held that the land in question (which was actually a beach) could not be so 

registered and in the process it disapproved of the decision of the House of Lords inR (Beresford) v 

Sunderland City Council. [23] The second decision was FHR European Ventures LLP v Cedar Capital 

Partners LLC, [24] which concerned the capacity in which an agent who sells shares holds the money 

he or she has received for those shares. In ruling that the agent was a constructive trustee the 

Supreme Court departed from a nineteenth century decision of the House of Lords in Tyrrell v Bank 

of England. [25] Thirdly, in R (Kaiyam) v Secretary of State for Justice [26] the Supreme Court 

accepted that the House of Lords' decision in R (Walker) v Secretary of State for Justice [27] should 

be departed from because it had since been successfully challenged in the European Court of Human 

Rights in James v UK.[28] Along with the Smith case mentioned in the previous paragraph, this 

constitutes the second time the Supreme Court has adhered to a Strasbourg decision in preference 

to one by itself or its predecessor body. 

The most recent example of the Supreme Court moving away from an approach favoured by the 

House of Lords is the 2015 medical negligence case of Montgomery v Lanarkshire Health 

Board. [29] Allowing Ms Montgomery's appeal, the Supreme Court held that in cases where a doctor 

has not explained the risks of a procedure to a patient (here the risks of shoulder dystocia when a 

diabetic woman is giving birth) it was no longer appropriate to apply the test laid down by the House 

of Lords in Sidaway v Board of Governors of the Bethlem Royal Hospital and the Maudsley 

Hospital. [30] According to that test, whether a doctor's failure to warn a patient of the risks of 

treatment was a breach of the duty of care was normally to be determined by whether the omission 

was accepted as proper by a responsible body of medical opinion which could not be rejected as 

irrational. [31] The Supreme Court pointed out that today's patients expect to be told a lot more 

about their treatment than in years gone by, so that they can decide for themselves whether to 

proceed: here Ms Montgomery would have opted for a caesarean operation had she known the risks 

of shoulder dystocia. 

In R (Hodkin) v Registrar General of Births, Deaths and Marriages [32] the leapfrog appeal 

mechanism was used to allow the Supreme Court to consider the Court of Appeal's 1970 decision 

in R v Registrar General, ex parte Segerdal, [33] where the judges effectively held that Scientology 

was not a religion. By 2013 the Supreme Court had become more broad‐minded: it overruled the 

earlier case and found that Scientology was a religion because it could be described as a belief 

system which goes beyond sensory perception or scientific data and claims to explain mankind's 

place in the universe and relationship with the infinite and to provide a guide for its adherents as to 

how to live their lives in conformity with the spiritual understanding associated with the belief 

system. There are other instances of the Supreme Court having overruled (as opposed to reversing) 

Court of Appeal decisions, but Hodkin stands out as the one which displays an altogether more 

modern approach to an old question. 

Whether the Supreme Court gets the opportunity to re‐visit its own precedents or those of the 

House of Lords is dependent on which matters are litigated to that high level and on what 

arguments are presented to their Lordships by barristers from each side. We could learn much more 

about the Supreme Court's attitude to precedents if we were supplied with detailed reasons as to 

why applications for permission to appeal are rejected by the three‐member committees of Justices 

which consider the applications. [34] From the information made public we cannot tell how many 

applications fail because the committee is convinced that an existing precedent does not need to be 

re‐examined 'at this time'. [35] 

3. INTERPRETING LEGISLATION IN UNANTICIPATED WAYS 



The Supreme Court inherited the principles of statutory interpretation applied by the House of 

Lords. These require the Justices to interpret legislation in accordance with the purpose it was 

intended to achieve, but they must also bear in mind supplementary principles such as the need to 

resolve any ambiguity in a way which more clearly complies with the UK's obligations under treaties 

it has ratified or under international customary law. They have to bear in mind as well section 3 of 

the Human Rights Act 1998, which requires all legislation to be interpreted, 'so far as it is possible to 

do so', in a way which makes it compliant with European Convention rights. 

An important step forward in the law's attempts to combat domestic violence was taken by the 

Supreme Court in Yemshaw v Hounslow LBC. [36] Section 177(1) of the Housing Act 1996 stated that 

'It is not reasonable for a person to continue to occupy accommodation if it is probable that this will 

lead to domestic violence or other violence..', and the Supreme Court interpreted this as meaning 

that a claimant who had not yet suffered any physical violence, nor any threat of such violence, 

could still take advantage of the provision. The phrase 'domestic or other violence' was unexpectedly 

taken to include any other form of abuse which, directly or indirectly, might give rise to the risk of 

harm. 

The high‐profile case of Assange v The Swedish Prosecution Authority [37] is significant not just for 

the character of the appellant but because the Supreme Court was split five to two on how the 

relevant EU and domestic legislation should be interpreted. The majority favoured an interpretation 

which in their eyes did not put the United Kingdom in breach of its international obligations under 

the Framework Decision on European Arrest Warrants taken by the Council of the EU on 13 June 

2002. They did not think that Parliamentary material was admissible for consideration under the 

principles laid down in Pepper v Hart [38] because the need for a consistent EU‐wide interpretation 

was paramount. Lord Mance and Lady Hale, dissenting, thought that the Framework Decision itself 

was ambiguous and that therefore Pepper v Hart did need to be used to try to determine the 

meaning which the UK Parliament had intended to give to it. Both sets of judges were therefore 

activist ‐ the majority in wanting to make UK law consistent with EU law, the minority in wanting to 

use as much material as possible to determine the intention of Parliament. Given the great 

difficulties involved in making this latter determination, which have been well explored by Aileen 

Kavanagh, [39] it is fair to give credit to the majority on this occasion for their internationalism and 

preference for consistency. The minority's approach, with respect, seems rather parochial and 

artificial. 

Strangely, just a week earlier Lord Mance and Lady Hale had adopted a more internationalist 

approach in a set of four appeals concerning extradition to Poland and the USA. [40] Each of them 

favoured a distinctly purposive approach to the interpretation of the relevant legislation. Indeed 

they supported using section 3 of the Human Rights Act 1998 to 'read down' section 108 of the 

Extradition Act 2003 (which requires appeals against extradition to be lodged within 14 days) to 

ensure that it complies with Article 6 of the ECHR. Relying on a distinction which had not previously 

been emphasised within Strasbourg's own jurisprudence, the Supreme Court unanimously held that 

decisions affecting the right of a UK citizen to remain in the UK were a determination of a civil right 

for the purposes of Article 6 and that therefore the 14‐day rule should be applied in a manner which 

did not require all the details of the appeal to be filed and served within such a short time period. 

That in itself was a rather activist decision. 

The Supreme Court has reached surprising conclusions regarding the interpretation of legislation on 

at least two further occasions. In Serious Organised Crime Agency v Perry (No 2) [41] it held by seven 

to two (Lord Judge CJ and Lord Clarke dissenting) that, having regard to the scheme and language of 

Part 5 of the Proceeds of Crime Act 2002 and to relevant principles of international law, the 



jurisdiction of the High Court of England and Wales to make a civil recovery order extended only to 

property situated within England and Wales. This was contrary to the original policy intention behind 

the 2002 Act, which was enacted on the understanding that the proceeds of unlawful conduct are 

rarely held in just one country. The decision led to legislative reform through the Crime and Courts 

Act 2013 (except for Northern Ireland). [42] Just four months after Perry, another nine‐judge 

Supreme Court held in R v Waya [43] that a confiscation order issued under the Proceeds of Crime 

Act 2002 was incompatible with Article 1 of Protocol 1 to the ECHR because it disproportionately 

interfered with the defendant's right to peaceful enjoyment of his possessions. The Justices reduced 

the amount being confiscated from £1.1 million to £392,000. As in the extradition cases mentioned 

above, this illustrates the Supreme Court's sensitivity to the requirements of the ECHR. 

Birmingham City Council v Abdulla [44] is a further example, like Perry, of traditional interpretation 

techniques being used to arrive at an unexpected result. But it too contained to two dissents, from 

Lords Sumption and Carnwath. The majority (Lords Wilson and Reed, and Lady Hale) found that it 

would not be right to exercise their discretion to strike out the respondents' equal pay claim in the 

High Court (where the limitation period is six years) on the ground that it could have been more 

conveniently disposed of in an employment tribunal (where the limitation period is six months). The 

main motivating factor seems to have been the strong desire to make a remedy available in a 

situation which appeared unjust. The dissenters, on the other hand, felt that such an approach 

'frustrates the policy underlying the provisions of the Equal Pay Act relating to limitation' [45] and 

produces a result which cannot have been intended by Parliament. The decision made headlines in 

the national media, some of which suggested that it might even bankrupt local authorities because 

they were now open to huge back‐dated claims by large groups of underpaid workers. [46] 

In recent weeks the Supreme Court has had occasion to interpret the words 'reasonable' and 

'reasonably' in activist ways, a sign, perhaps, that it is reluctant to allow such vague terms to conceal 

poor reasoning on the part of other decision‐makers. In the much publicised decision on whether 

the Prince of Wales' correspondence with government departments should be disclosable under the 

Freedom of Information Act 2000, R (Evans) v Attorney General , [47] five Justices held that the 

Attorney General had not demonstrated that he had reasonable grounds for issuing a certificate that 

the government departments were entitled to refuse disclosure. Lords Wilson and Hughes dissented 

from that view. A week later, in Nzolameso v City of Westminster, [48] a five‐judge bench (including 

Lord Hughes) found that the City of Westminster had not complied with its statutory duty under 

section 208(1) of the Housing Act 1986 to provide the applicant and her five children with 

accommodation in her own area 'so far as reasonably practicable'. In coming to that conclusion the 

judges were heavily influenced by another statutory duty placed on the authority by section 11(2) of 

the Children Act 2004, to have regard to the need to safeguard and promote the welfare of children. 

These two cases make the point that today's Supreme Court imposes onerous requirements on 

public authorities to provide a clear evidence‐base for their decisions. In so far as this helps to 

ensure helpful guidance for future authorities they are good examples of judicial activism in 

operation. 

4. DEFYING THE GOVERNMENT'S SOCIAL, ECONOMIC OR FOREIGN POLICIES 

There have been numerous occasions ‐ but not noticeably more so than during the last five years of 

the House of Lords ‐ when the Supreme Court has decided a case in a way which defies the wishes of 

the government. An early example was R (F) (A Child) v Secretary of State for Justice, [49] where the 

Justices agreed with the two lower courts that a declaration of incompatibility needed to be issued 

in relation to section 82(1) of the Sexual Offences Act 2003 because, in breach of Article 8 of the 

ECHR, the subsection subjected all persons sent to prison for a sexual offence for at least 30 months 



to a lifelong duty to keep the police informed of where they were living and of all their foreign 

travel; individuals had no time at any right to a review of the necessity for such notice requirements. 

Although the judgment attracted little publicity when it was first delivered, nearly a year later there 

was a huge backlash against it on the part of some politicians and newspapers. The Prime Minister, 

David Cameron, said in Parliament: 'I am appalled by the Supreme Court ruling. We will take the 

minimum possible approach to this ruling'. [50] He suggested, though without citing any empirical 

evidence, that requiring serious sexual offenders to sign the sex offenders register for life 'has broad 

support right across this House and right across the country'. [51] 

In ZH (Tanzania) v Secretary of State for the Home Department, [52] reversing the Court of Appeal, 

the Supreme Court allowed an illegal immigrant to remain in the UK because she had since become a 

mother and requiring her to leave would disproportionately interfere with her right to respect for 

her family life under Article 8 of the ECHR. In effect, the state's interest in maintaining its 

immigration policy was allowed to be trumped by the best interests of a child. In Zoumbas v 

Secretary of State for the Home Department [53] a failed asylum seeker challenged the decision to 

deport him to the Republic of Congo because he had since married and had three children in the UK, 

but on this occasion the Supreme Court dismissed his appeal, finding that the Home Secretary did in 

fact pay proper regard to the interests of his children. It distinguished ZH (Tanzania) on the basis 

that there the child was a UK citizen whereas in Zoumbas the children were not. ZH (Tanzania) case 

was one of the decisions which prompted the government to amend the Immigration Rules in 2012 

in an attempt to make it more difficult for illegal immigrants to take advantage of Article 8 in this 

way. [54] It followed this up with a change to the primary legislation in 2014, in the hope of making 

the change more impactful. [55] 

In a related immigration context the government lost its appeal in R (Aguilar Quila) v Secretary of 

State for the Home Department, [56] where the Supreme Court held that the ban on the entry for 

settlement of foreign spouses or civil partners unless both parties were aged 21 or over, as set out in 

paragraph 277 of the Immigration Rules, was not a lawful way of deterring or preventing forced 

marriages because it breached the right to a family life under Article 8 of the ECHR. Lord Brown 

dissented, saying that this was a matter better left to elected politicians and that disapplying the 

Immigration Rules would go beyond what the European Court in Strasbourg currently expects. 

The Supreme Court was again split, this time more significantly, in R (Walumba Lumba (Congo)) 1 

and 2 v Secretary of State for the Home Department [57] where it held by six to three that the Home 

Secretary was liable to the two appellants for false imprisonment because they had been kept in 

detention pending deportation (in one case for 26 months and in the other for 50 months) pursuant 

to a policy which had been secretly changed. Shortly afterwards, in R (SK (Zimbabwe)) v Secretary of 

State for the Home Department, [58] the Supreme Court held that a failure to conduct regular 

reviews of detention, as required by Home Office policy, was also unlawful and that the persons 

affected by it were entitled to damages (though the Court said these would often be nominal). 

The Supreme Court has demonstrated considerable activism concerning what has to be proved by 

asylum seekers when claiming that they would be subjected to persecution if returned to their home 

countries. The decision which stands out here is that which overturned the Court of Appeal in HJ 

(Iran) v Secretary of State for the Home Department, [59] where the Supreme Court unanimously 

held that homosexual asylum seekers could still be said to be in fear of persecution even if they 

could return home and hide their sexuality there. In a passionate lead judgment Lord Rodgers 

asserted that such a 'reasonable tolerability' test was incompatible with the Convention relating to 

the Status of Refugees of 1951 and its 1967 Protocol. The Supreme Court applied the same 

reasoning in a subsequent case where the issue was not an asylum seeker's sexual orientation but 



his political beliefs (see RT (Zimbabwe) v Secretary of State for the Home 

Department). [60] Moreover, in R (Jamar Brown (Jamaica)) v Secretary of State for the Home 

Department [61] the Supreme Court held that the Home Secretary had acted unlawfully when she 

listed Jamaica as a state where there was in general no serious risk of persons entitled to reside 

there being persecuted. As Lord Hughes put it, '[i]n the present case ... the risk attaches to all who 

are homosexual, lesbian, bisexual or transsexual. That risk, as it seems to me, can only properly be 

described as a "general" risk in Jamaica'. [62] 

However this sympathetic approach in asylum cases does not mean that the Supreme Court will 

necessarily make it easy for asylum seekers to win their cases. In another cases involving an 

Iranian, IA (Iran) v Secretary of State for the Home Department [63] the applicant had been granted 

refugee status by the UN High Commission for Refugees in both Iraq and Turkey but was then 

refused refugee status in the UK. According to the Supreme Court, dismissing the applicant's appeal, 

while the UNHCR's decisions deserved close attention, they did not create any presumption in 

favour of granting refugee status within the UK and nor did they shift the burden of proof to the 

state authorities to show that the UNHCR's decisions were wrong. If there was new evidence which 

contradicted that given by the applicant to the UNHCR, the UK authorities had to consider it. 

The UK government failed to prevent the Supreme Court from endorsing the issue of a writ 

of habeas corpus in relation to a British citizen imprisoned at Guantanamo Bay. This was 

in Rahmatullah v Secretary of State for Foreign and Commonwealth Affairs, [64] where the 

government argued that the writ interfered with the UK's foreign relations. The seven Justices who 

heard the case were having none of this. As Lord Kerr (with whom Lords Dyson and Wilson agreed) 

put it: 

The decision of the Court of Appeal that there were grounds on which it could be concluded that the 

Secretaries of State could exercise control over Mr Rahmatullah's custody and that they were 

therefore required to make a return to the writ does not entail an intrusion into the area of foreign 

policy. It does not require of the government that it take a particular foreign policy stance. It merely 

seeks an account as to whether it has in fact control or an evidence‐based explanation as to why it 

does not . [65] 

In a challenge to the government's welfare reform package, R (Reilly) v Secretary of State for Work 

and Pensions,[66] the Supreme Court affirmed the Court of Appeal's view that the Jobseeker's 

Allowance (Employment, Skills and Enterprise Scheme) Regulations 2011 were unlawful because 

they went beyond the powers conferred on the government by section 17A of the Jobseekers Act 

1995. 

Amongst the cases in which attempts to overturn existing government policy failed was Patmalniece 

v Secretary of State for Work and Pensions, [67] where (with Lord Walker dissenting) the Supreme 

Court affirmed the Court of Appeal's decision that the conditions of entitlement to state pension 

credit were compatible with a rule of EU law prohibiting discrimination between nationals of 

different EU states. The discrimination against a Latvian woman was justified because the 

Regulations in question (defining when someone is to be treated as a person 'in Great Britain') were 

a proportionate response to the legitimate aim of protecting the UK public purse, a justification that 

was independent of the claimant's nationality. 

Most recently, and more starkly, in R (SG) v Secretary of State for Work and Pensions [68] the 

Supreme Court was forced to take a stand on whether the government's cap on welfare benefits, 

imposed by the Benefit Cap (Housing Benefit) Regulations 2012 and set at £350 per week for a single 



claimant and £500 for other claimants, was unlawful under the Human Rights Act 1998 because it 

had an unjustifiably discriminatory impact on women in relation to their right to peaceful enjoyment 

of their possessions, contrary to Article 14 of the ECHR taken together with Article 1 of Protocol 1 to 

the ECHR. By three to two the Court held that the cap was not unlawful, because it was not a 

disproportionate way of achieving the aims of the legislation, which were to limit public expenditure 

on welfare benefits, address the perception that some people out of work were receiving benefits 

much higher than the earnings of people in work, and incentivise those who are out of work to find 

jobs. Lord Reed, as one of the majority (the others being Lord Hughes and Lord Carnwath), explained 

the position thus: 

... the question of proportionality involves controversial issues of social and economic policy, with 

major implications for public expenditure. The determination of those issues is pre‐eminently the 

function of democratically elected institutions. It is therefore necessary for the court to give due 

weight to the considered assessment made by those institutions. Unless manifestly without 

reasonable foundation, their assessment should be respected. [69] 

The two judges in the minority (Lady Hale DP and Lord Kerr) thought that the discrimination in this 

case waswithout reasonable foundation because it was inconsistent with the best interests of the 

children affected by the cap. In Lady Hale's words: 

It cannot possibly be in the best interests of the children affected by the cap to deprive them of the 

means to provide them with adequate food, clothing, warmth and housing, the basic necessities of 

life. It is not enough that children in general, now or in the future, may benefit by a shift in welfare 

culture . [70] 

This difference of opinion in SG reflects strongly contrasting attitudes within the Supreme Court to 

two issues. First, it highlights that some Justices are more willing than others to use an international 

human rights treaty (here the UN Convention on the Rights of the Child) ‐ ratified by the UK 

government but not incorporated into UK law ‐ as a factor to be taken into account when measuring 

the proportionality of a measure taken by the government. Second, it emphasises that some Justices 

are more willing than others to make use of the concept of discrimination when assessing the 

legality of the government's economic and social policies. 

A similar divergence of views is apparent from at least four other decisions. Firstly, in A v Essex 

County Council[71] the Supreme Court held by three to two (Lady Hale and Lord Kerr again 

dissenting) that an autistic person's right to education does not extend as far as a non‐autistic 

person's right. The view of the majority (Lords Clarke, Phillips and Brown) was that Article 2 of 

Protocol 1 to the ECHR does not give someone with special educational needs an absolute right to an 

education which meets those needs if the failure to provide it is attributable to either a limit on 

resources or administrative shortcomings. [72] 

Secondly, in AB v Ministry of Defence [73] the Supreme Court divided four to three against allowing 

nine ex‐servicemen (representative of 1,002 other claimants) to sue the Ministry for exposing them 

to fallout radiation during nuclear tests in the South Pacific between 1952 and 1958. The majority 

(Lords Wilson, Walker, Brown and Mance) thought that the appellants had each reasonably believed, 

three years before issuing proceedings, that their injuries were capable of being attributed to the 

nuclear tests and, as they had no real prospect of establishing that radiation had caused their 

injuries, that it would be 'absurd' [74] to disapply section 11 of the Limitation Act 1980 and allow 

them to sue out of time. But the three dissenting judges (Lords Phillips and Kerr, and Lady Hale) 

thought that 'believing' something and 'knowing' something were two different concepts for the 



purposes of the 1980 Act and that the actions should be allowed to continue because the appellants 

did not have the requisite knowledge three years before they issued proceedings. While at one level 

the case can be seen as a technical dispute over a point of statutory interpretation, it can also be 

viewed as a clash of attitudes towards access to justice. Lady Hale reminded the Court that the 

imposition of time limits on the bringing of legal proceedings: 

... is a field in which statute has intervened for policy reasons. But in policy terms the current regime 

for personal injury claims, combining discoverability with discretion, might be thought to have the 

worst of all possible worlds ... In policy terms, the crucial question is whether a fair trial is still 

possible in the individual case, coupled with the ability to write off claims after a period of time. [75] 

Thirdly, in Michael v Chief Constable of South Wales Police, [76] Lady Hale and Lord Kerr once again 

dissented within a bench of seven judges. The majority found that there was no basis for allowing a 

negligence claim to be brought against the police by relatives of a woman killed by her former 

partner who were of the view that the police had failed to respond appropriately to the victim's 

emergency call. [77] Lady Hale and Lord Kerr would have allowed the family's appeal because they 

thought the time had come to accept that in certain situations it is fair, just and reasonable to 

impose a duty of care on the police towards victims of crimes. [78] 

Fourthly, in R (Rotherham MBC) v Secretary of State for Business, Innovation and Skills, [79] the 

Supreme Court divided again by four to three in holding that there had been no improper 

discrimination against Rotherham Council in the way in which EU Structural Funds had been 

allocated to it as compared with allocations to regions in Scotland and Northern Ireland. Those in the 

majority were Lords Sumption, Neuberger, Clarke and Hodge, while the dissenters were Lords 

Mance and Carnwath and Lady Hale. 

It is also worth noting, in contrast with the SG case discussed above, that in Humphreys v 

Commissioners for Her Majesty's Revenue and Customs [80] all five Justices agreed (in a single 

judgment delivered by Lady Hale) that the government's scheme for paying child tax credit to the 

person mainly responsible for the child was not unjustifiably discriminatory against men because, 

although it might mean that a father would not be able to afford to care for his child in the same 

way as a mother, the overall aim of the scheme was to reduce child poverty and the state is entitled 

to conclude that children will be better off if the tax credit is distributed in this way rather than 

divided between two households with modest means. Similarly, in contrast with 

theRahmatullah case discussed above, the Supreme Court was content to uphold the government's 

policy not to provide assistance with legal representation to Britons who find themselves facing 

criminal proceedings in a foreign country, even where, as in R (Sandiford) v Secretary of State for 

Foreign and Commonwealth Affairs, [81] the applicant is woman facing the death penalty in 

Indonesia. The five Justices who heard this appeal were all, in my estimation, on the more 

conservative wing of the Supreme Court ‐ Lords Carnwath, Mance, Clarke, Toulson and Sumption. It 

is possible that a bench including Lady Hale DP, Lord Kerr and Lord Reed might have found a way of 

making the FCO's policy more humane. Just as remarkable as the conclusion in Sandiford is the 

Supreme Court's decision inR (Lord Carlile of Berriew QC) v Secretary of State for the Home 

Department, [82] where all but Lord Kerr held that the Home Secretary did not violate Article 10 of 

the ECHR when she refused permission to a dissident Iranian to come to the UK to speak to 

parliamentarians about the current situation in her country. The majority attempted to defend its 

stance by stressing that it had taken its own decision on the proportionality of the dissident's 

exclusion rather than just checking whether the decision by the Home Secretary was made lawfully, 

but some would say that the decision is still an affront to free speech. 



In the realm of counter‐terrorism measures the Supreme Court has by and large adopted a pro‐

government line. In Bank Mellat v HM Treasury (No 1) [83] it divided six to three in favour of holding 

that it had the inherent power to use a 'closed material procedure', even though it had no express 

statutory authority to do so. Those in the majority were Lord Neuberger, Lady Hale and Lords Clarke, 

Sumption, Carnwath and Dyson, while the dissenters were Lords Hope, Kerr and Reed. It is 

interesting that it was the three judges from Scotland and Northern Ireland who constituted the 

minority: perhaps they were naturally suspicious of the national apex court arrogating to itself 

potentially repressive powers? Lord Kerr further displayed his antipathy to excessive judicial power 

in Tariq v Home Office [84] where, alone amongst the eight Justices involved, [85] he held that even 

in employment tribunal proceedings it is necessary for a party to be provided with sufficient 

information about the allegations he or she is facing so that effective instructions can be given to a 

legal representative to challenge the allegations. On the other hand, in Secretary of State for the 

Home Department v AP [86] the Supreme Court held that requiring people who were subject to 

control orders to live hundreds of miles from their relatives was a violation of the right to liberty 

under Article 5 of the ECHR. This helped convince the government of the need to replace control 

orders with the less draconian 'terrorist prevention and investigation measures'. [87] 

The Supreme Court has also adopted a hands‐off approach towards the politically sensitive issue of 

voting rights for prisoners. In R (Chester) v Secretary of State for Justice [88] a seven‐judge bench 

dismissed appeals on this matter by two life sentence prisoners. In doing so it applied the 

controversial decision of the European Court of Human Rights in Hirst v UK (No 2) [89] but it made 

no further declaration of incompatibility; it also ruled out the applicability of any EU law in this area 

and refused to make a reference to the Court of Justice of the EU for a preliminary ruling on the 

issue. The Hirst (No 2) decision is another one which made the Prime Minister physically ill, [90] and 

Parliament has so far held out against complying with the European Court's judgment. [91] Rather 

than increasing the pressure on the government and Parliament by issuing repeated declarations of 

incompatibility or awarding damages to murderers, the Supreme Court has chosen a more timid 

stance. In this context, no doubt believing that discretion is the better part of valour, the Court has 

certainly been more restrained than activist. 

Taken in the round, and with the possible exception of immigration issues, in its five‐and‐a‐half years 

to date the Supreme Court has been more deferential to government than confrontational. Whether 

this equates to judicial restraint as opposed to activism will to some commentators depend on their 

own views of government policies. For the purposes of this article, which is attempting to be value‐

neutral, the deference is a sign of (non‐political) conservatism and restraint. The jurisprudence gives 

the impression of a Supreme Court tip‐toeing its way through political minefields, not wanting to 

suggest that it is keen to play a larger constitutional role or to serve as some kind of unelected 

alternative government. To a great extent this is the same pose as was struck for well over a century 

by the Appellate Committee of the House of Lords. Given the British constitution, with its emphasis 

on parliamentary sovereignty, perhaps it is the stance which ultimately best promotes the 

independence and objectivity of the highest court. 

5. DEVELOPING THE COMMON LAW 

As may be already apparent from some of the cases discussed earlier, in its short life to date the 

Supreme Court seems to have become more and more conscious of the need to reassert the 

importance of human rights within the common law. This could be due to the Justices' perception 

that if and when the Human Rights Act 1998 is repealed (as the Conservative Party has vowed to do 

if it is in government after the election in May 2015) the common law will need to be in a fit state to 

fill the resulting gap in human rights protection. Alternatively, the Justices may simply be trying to 



demonstrate that the idea of human rights, as reflected in the ECHR, is far from being one which is 

alien to the common law and that it therefore ought not to be treated disdainfully, as some British 

politicians are wont to do because they perceive it to be an idea imposed by Europe. Whether or not 

the 1998 Act is replaced with a 'British Bill of Rights', the Supreme Court may be quietly positioning 

itself to resurrect the common law as a source from which to develop human rights law in ways 

which will prevent much of a gap from opening up between the British way of protecting human 

rights and the Council of Europe's way. 

Perhaps the outstanding example of the Supreme Court lauding the capacity of the common law to 

protect human rights is its decision in R (Osborn) v Parole Board, [92] where the sole judgment was 

delivered by Lord Reed. The decision greatly strengthens the right of prisoners to an oral hearing 

when the Parole Board is considering their applications for release on licence. The judgments is 

replete with statements to the effect that the Human Rights Act is not the only source of human 

rights in English law and that in some respects the well of human rights within the common law is 

deeper than that within the ECHR. For example: 

The importance of the Act is unquestionable. It does not however supersede the protection of 

human rights under the common law or statute, or create a discrete body of law based upon the 

judgments of the European court. Human rights continue to be protected by our domestic law, 

interpreted and developed in accordance with the Act when appropriate. [93] 

And again: 

... the error in the approach adopted on behalf of the appellants in the present case is to suppose 

that because an issue falls within the ambit of a Convention guarantee, it follows that the legal 

analysis of the problem should begin and end with the Strasbourg case law. Properly understood, 

Convention rights do not form a discrete body of domestic law derived from the judgments of the 

European court . [94] 

For other instances of this 'revisionist' approach by the Supreme Court to the common law of human 

rights ‐ it is arguable that, while the common law has achieved a lot in terms of protecting civil 

liberties, it has never exalted the concept of human rights as such [95] ‐ one could cite the decisions 

in R v Horncastle [96] (on whether the admission of hearsay evidence makes a criminal trial 

unfair), Kennedy v The Charity Commission [97] (on whether there is a right to receive information 

from public authorities) and Moohan v Lord Advocate [98] (on the right to the franchise), even 

though in the last two cases the Court could find no better protection for the rights in question 

within the common law than it could within the ECHR. 

Lord Kerr has emerged as perhaps the strongest advocate for an approach to developing the 

common law in a way which gives great weight to human rights considerations, expects high 

standards of all public authorities and takes full account of people's varied vulnerabilities. As well as 

his dissents already noted in SG, A v Essex CC, AB v Ministry of Defence, Michael v Chief Constable of 

South Wales Police,R (Lord Carlile) and Bank Mellat (No 1), he has asserted his approach in a number 

of other dissents. In Sharif v Camden LBC [99] he alone held that a housing authority's statutory duty 

to house people living together as a family in one unit [100] could not be complied with by providing 

the family with two flats separated by a corridor ‐ one for a mother and her daughter and the other 

for her ill father. He thought that housing the individuals within 'sufficient proximity' of one another 

did not amount to allowing them to 'live together'. And in the Scottish appeal of Ambrose v 

Harris[101] Lord Kerr alone held that evidence supplied by a suspect before being given access to a 

solicitor is inadmissible in the suspect's subsequent trial, an approach to fair trial rights which even 



goes beyond that adopted by the European Court of Human Rights. In his extra‐judicial writings, 

especially his Clifford Chance Lecture in 2012, [102] Lord Kerr has convincingly argued that the 

Supreme Court should depart from the House of Lords' approach to the Human Rights Act as stated 

in R (Ullah) v Special Adjudicator, [103] where Lord Bingham asserted that '[t]he duty of national 

courts is to keep pace with the Strasbourg jurisprudence as it evolves over time: no more, but 

certainly no less'. [104] 

At the other end of the spectrum of approaches to developing the common law we can probably 

locate Lord Sumption. After being appointed to the Supreme Court directly from the bar, but before 

taking up his seat, he delivered a lecture in which he expressed his disagreement with the extent to 

which the Strasbourg Court had developed the concept of fundamental rights by deriving a large 

number of sub‐principles and rules from the general principles of the ECHR. [105] As a Supreme 

Court Justice he has adopted a restrained approach to judicial law‐making, as already witnessed in 

his dissent in the equal pay case of Birmingham City Council v Abdulla. 

A number of high‐profile appeals have provided evidence of the Supreme Court's willingness, or lack 

of it, to develop the common law more generally. In Granatino v Radmacher [106] a nine‐judge 

court, with only Lady Hale dissenting, recognized for the first time that a pre‐nuptial agreement can 

have legal effect: the old rule that agreements for the future separation of parties to a marriage 

were contrary to public policy was deemed to be obsolete. In Jones v Kaney, [107] as already noted, 

the Court reversed the common law rule that expert witnesses could not be sued for what they say 

in court. In Fraser v HM Advocate [108] the prosecution's non‐disclosure of information to the 

defence in a Scottish criminal case was held to be a violation of Article 6 of the ECHR (the right to a 

fair trial). In Jones v Kernott [109] the Justices applied the principle of fairness when deciding how to 

distribute the joint assets of an unmarried couple when they split up after many years of 

cohabitation. In Rabone v Pennine Care NHS Trust [110] the Court went further than its Strasbourg 

counterpart and held that there was a right to an effective investigation of a death even in a 

situation where a mentally ill patient, having been sent home from hospital for the weekend, 

committed suicide. [111] 

The highest‐profile case of all in this context was probably R (Nicklinson) v Ministry of 

Justice, [112] on the subject of assisted suicide. It was the third time in 14 years that the issue had 

reached the highest UK court. In R (Pretty) v DPP [113] the House of Lords held that the DPP's 

decision to refuse to give an undertaking not to prosecute Mrs Pretty's husband for the offence of 

assisting her suicide was not a violation of Articles 2, 3, 8, 9 or 14 of the ECHR. When the case went 

to Strasbourg the Court there agreed with this outcome but pointed out that Article 8 rights were 

definitely engaged, contrary to the Law Lords' conclusion. [114] In R (Purdy) v DPP, [115] the last 

case ever decided by the Appellate Committee of the House of Lords, the appellant again lost on her 

main points, but she did win the right to have guidelines issued by the DPP as to the factors which 

would be taken into account before deciding whether to exercise the discretion to prosecute 

someone for assisting a suicide. InNicklinson a bench of nine judges heard the case. Five Justices held 

that they did have the constitutional authority to make a declaration that the general prohibition on 

assisted suicide in section 2 of the Suicide Act 1961 was incompatible with Article 8 of the ECHR, but 

the majority of those five declined to make any such declaration in this case (Lords Neuberger, 

Mance and Wilson), while two would have granted it (Lady Hale and Lord Kerr). The other four 

judges thought that the whole matter was better left to Parliament's assessment (Lords Sumption, 

Hughes, Clarke and Reed). [116] Lord Toulson heard the case when it was at the Divisional Court and 

was firmly of the view that no declaration of incompatibility should be issued. In microcosm, the 

division of views in this case may be a fair reflection of where the 12 current Supreme Court Justices 



sit on the activism‐restraint spectrum. Lord Carnwath, had he sat in Nicklinson, is likely to have 

shared the position of those who thought they did have power to make a declaration but did not 

want to exercise it in this case. Lord Hodge may well have shared the position of his fellow Scot, Lord 

Reed. This means that of today's 12 Justices, six could be said to be restrained in their approach to 

judicial law‐making (Lords Sumption, Clarke, Hughes, Toulson, Reed and Hodge), four are more 

willing to develop the law but are still mostly hesitant to do so (Lords Neuberger, Mance, Wilson and 

Carnwath) , while two are very much in favour of doing so (Lord Kerr and Lady Hale). 

But generalisations of this kind are very dangerous. Judges do not always behave as one might 

expect them to! Whether this is because they are unconsciously inconsistent in how they approach 

their law‐making, or because they truly believe that as mere technocrats they arrive in every case at 

results which are the inevitable consequences of agreed premises, is both unclear and unknowable. 

It was probably no surprise that, in R (Prudential plc) v Special Commissioner of Income 

Tax, [117] when the question arose as to whether the concept of legal privilege should be extended 

to non‐lawyers who sometimes do lawyers' work, such as accountants who give advice about tax 

law, five Justices (Lords Neuberger, Walker, Hope, Mance and Reed) held that it should not be 

extended (and that any such reform was better left to Parliament) while Lords Sumption and Clarke 

held that it should. Generally speaking Lords Sumption and Clarke seem to be in favour of reducing 

the scope of liability under the common law. Similarly, in Vestergaard Frandsen A/S v Bestnet Europe 

Ltd, [118] when rejecting a company's claim against a former employee for breach of confidence, all 

five Justices (Lords Neuberger, Reed, Sumption, Clarke and Carnwath) were of the view that the law 

should not discourage former employees from benefiting society and advancing themselves by 

imposing unfair potential difficulties on their honest attempts to compete with former employers. 

But less than six months later, in Woodland v Swimming Teachers Association,[119] a mostly 

conservative bench held unanimously (Lords Sumption, Clarke, Wilson and Toulson, with Lady Hale) 

that a local education authority did owe a non‐delegable duty of care to a pupil to secure that 

reasonable care was taken of her when she was brought to locations away from her school. The 

Court said that imposing such a duty was fair, just and reasonable, even when the school had 

delegated its educational function and control over the pupil to an independent contractor. It may 

be the fact that the victim in this case was a child which swayed some otherwise restrained judges to 

be activist. 

6. CONCLUSION 

Pinning labels on judges is often unfair, and pinning them on whole courts is doubly so. Even when a 

court is almost entirely in charge of its own docket, [120] as the UK Supreme Court now is, there is a 

great deal of randomness regarding the issues which are brought to it by way of applications for 

permission to appeal. The judges are also very much constrained by the specific facts of the appeals 

in question, and sometimes by concessions which have been made by the parties' lawyers. In 

addition, judges can be persuaded to change their initial opinion on a case by the force of the 

arguments put to them by barristers representing the opposing point of view, or the view of an 

intervener. As Alan Paterson has so ably demonstrated, judges may also change one another's minds 

during their post‐hearing deliberations. [121] In any event, it is doubtful if many judges are 

conscious that favouring a particular result in case A may leave him or her open to criticism for not 

having favoured a particular result in case B, especially if the cases concern different areas of the law 

and are therefore unlikely to be cited together in any future case. Many judges, I feel certain, do not 

have a personal 'judicial philosophy', at least not one which dictates with any degree of precision 

how they go about deciding individual cases. Likewise, it is unlikely that when they all meet together 

the Supreme Court Justices discuss what role the Court as a whole should play. [122] Judging is an 



intensely personal occupation and each individual must decide for him‐ or herself how best to 

perform it. 
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Part I: Commentaries and Reflections

UK SUPREME COURT JUSTICES AND HUMAN RIGHTS
IN THE 2015-16 LEGAL YEAR

Professor Brice Dickson*

1 The Cases in Question

The 2015-16 legal year was not a particularly eventful one as far as

discussion of human rights issues in the UK Supreme Court (`the Court')

is concerned, but there were still several cases worthy of note and many

indications of where individual Justices can be positioned on the spectrum

of `human rights friendliness'. In an article published last year, I tentatively

suggested that of the 12 Justices sitting in the Court (at the time of writing,

the membership is the same today as it was then), six could be said to

be relatively restrained in their approach to judicial law‐making (Lord

Sumption, Lord Clarke, Lord Hughes, Lord Toulson, Lord Reed and Lord

Hodge), four others appeared more willing to develop the law but still

hesitated to do so (Lord Neuberger, Lord Mance, Lord Wilson and Lord

Carnwath), and only the two remaining Justices could be said to be very

supportive of judicial activism (Lord Kerr and Lady Hale).1 That analysis

was based on the whole range of judgments issued by the Court between

its establishment in October 2009 and April 2015. The current piece

looks at a narrower range of cases, namely those dealing specifically with

human rights (though this includes cases on discrimination, migration and

extradition) and over a much shorter period of time (October 2015 to July

2016). It seeks to identify evidence of the willingness of particular Justices

to adopt a distinctly pro-human rights approach in their decision-making.

In my estimation, 16 of the 75 decisions issued in the 2015-16 legal year

raised human rights issues, which is 21 per cent.2 They can be categorised

as follows. 13 decisions related to the scope of protection afforded by articles

* Professor of International and Comparative Law, School of Law, Queen's University

Belfast. The views expressed are those of the author alone.
1 Brice Dickson, `Activism and RestraintWithin the UK Supreme Court' (2015) 21(1) Euro-

pean Journal of Current Legal Issues <www.webjcli.org/article/view/399/515> accessed 2

September 2016.
2 Six were from the 22 decisions issued inMichaelmas term 2015, while 10 were from the 53

issued in Hilary, Easter and Trinity terms 2016.

© 2016 Appellate Press Ltd and the Author. DOI: None
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in the European Convention on Human Rights (`the ECHR'), while the

remaining three dealt more broadly with human rights issues. As regards

the ECHR cases, the most common provision discussed was art 8 ECHR

(the right to a private and family life, a home and correspondence) which

arose in six cases.3 Art 3 ECHR (the right not to be ill-treated)4 and art 6

ECHR (the right to a fair trial)5 were each relevant in two cases, while art 2

ECHR (the right to life), art 5 ECHR (the right to liberty) and art 1 of the first

protocol (`A1P1') (the right to peaceful enjoyment of one's possessions) each

arose in one case.6 The three more general decisions related to the scope

of the concept of racial discrimination,7 the scope of the right to appeal

against refusal of asylum8 and the procedures which must be adopted to

ensure the validity of a European Arrest Warrant.9 The 16 cases are listed

in chronological order in Table 1.

Table 1: UKSupremeCourtDecisionsRaisingHumanRights Issues in 2015–201610

Name of Case The JudgesWho Sat on theAppeal and the Length

of each Judgment Delivered

Shahid [2015] UKSC 58 Lord Reed, 91 Lord Neuberger, Lady

Hale, Lord Sumption

and Lord Hodge agreed

Bibi [2015] UKSC 68 Lady Hale, 60 LordWilson agreed

Lord Hodge, 16 Lord Hughes agreed

Lord Neuberger, 28

3 R (Bibi) v Secretary of State for the Home Department [2015] UKSC 68, [2015] 1 WLR 5055;

R (Roberts) v Commissioner of Police of the Metropolis [2015] UKSC 79, [2016] 1 WLR 210;

PJS v News Group Newspapers Ltd [2016] UKSC 26, [2016] AC 1081; McDonald v McDonald

[2016] UKSC 28, [2016] 3 WLR 45; R (Bancoult (No 2)) v Secretary of State for Foreign and

Commonwealth Affairs [2016] UKSC 35, [2016] 3 WLR 157; The Christian Institute v Lord

Advocate [2016] UKSC 51, [2016] SLT 805.
4 Shahid v Scottish Ministers [2015] UKSC 58, [2016] AC 429; MP (Sri Lanka) v Secretary of

State for the Home Department [2016] UKSC 32.
5 R (WangYam) v Central Criminal Court [2015]UKSC76, [2016]AC771; R (Ismail) v Secretary

of State for the Home Department [2016] UKSC 37, [2016] 1 WLR 2814.
6 R (Keyu) v Secretary of State for Foreign and Commonwealth Affairs [2015] UKSC 69, [2015]

3 WLR 1665; R (Lee-Hirons) v Secretary of State for Justice [2016] UKSC 46, [2016] 3 WLR

590; R v Harvey (Jack) [2015] UKSC 73, [2016] 2 WLR 37.
7 Taiwo v Olaigbe [2016] UKSC 31, [2016] 1WLR 2653.
8 MS (Uganda) v Secretary of State for the Home Department [2016] UKSC 33, [2016] 1 WLR

2615.
9 Goluchowski v District Court in Elblag, Poland [2016] UKSC 36, [2016] 1 WLR 2665.
10 The numbers refer to the number of paragraphs in each judgment, admittedly a poor proxy

for word count.
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Name of Case The JudgesWho Sat on theAppeal and the Length

of each Judgment Delivered

Keyu [2015] UKSC 69 Lord Neuberger, 141 Lord Hughes agreed

Lord Mance, 61 Lord Neuberger, Lady

Hale, Lord Kerr and

Lord Hughes agreed

Lord Kerr, 83

Lady Hale, 28

(Dissenting in part)

Harvey [2015] UKSC 73 Lord Neuberger and

Lord Reed, 37

Lord Mance agreed

Lord Mance, 11

Lord Hughes, 32

(Dissenting)

Lord Toulson, 47

(Dissenting)

Wang Yam [2015]

UKSC 76

Lord Mance, 39 Lord Neuberger, Lady

Hale, Lord Clarke, Lord

Sumption, Lord Reed

and Lord Toulson

agreed

Roberts [2015] UKSC 79 Lord Reed and Lady

Hale, 48

Lord Clarke, Lord

Hodge and Lord

Toulson agreed

PJS [2016] UKSC 26 Lord Mance, 45 Lord Neuberger, Lady

Hale and Lord Reed

agreed

Lord Neuberger, 26 Lady Hale, Lord Mance

and Lord Reed agreed

Lady Hale, 7 (including

3 redacted)

Lord Neuberger, Lord

Mance and Lord Reed

agreed

Lord Toulson, 15

(Dissenting)

McDonald [2016] UKSC

28

Lord Neuberger and

Lady Hale, 76

Lord Kerr, Lord Reed

and Lord Carnwath

agreed

3
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Name of Case The JudgesWho Sat on theAppeal and the Length

of each Judgment Delivered

Taiwo [2016] UKSC 31 Lady Hale, 34 LordWilson, Lord

Reed, Lord Hughes and

Lord Toulson agreed

MP (Sri Lanka) [2016]

UKSC 32

Lord Toulson, 13 Lord Neuberger, Lady

Hale, Lord Kerr and

Lord Hughes agreed

MS (Uganda) [2016]

UKSC 33

Lord Hughes, 29 Lord Neuberger, Lady

Hale, LordWilson and

Lord Toulson agreed

Bancoult (No 2) [2016]

UKSC 35

Lord Mance, 76 Lord Neuberger and

Lord Clarke agreed

Lord Clarke, 4

Lord Kerr, 114

(Dissenting)

Lady Hale agreed

(Dissenting)

Goluchowski [2016]

UKSC 36

Lord Mance, 49 Lord Neuberger, Lord

Wilson, Lord Hughes

and Lord Toulson

agreed

Lord Neuberger, 3

Ismail [2016] UKSC 37 Lord Kerr, 54 Lady Hale, Lord

Sumption, Lord Hughes

and Lord Toulson

agreed

Lee-Hirons [2016] UKSC

46

LordWilson, 47 Lady Hale, Lord Kerr,

Lord Reed and Lord

Toulson agreed

Lord Reed, 6

Christian Institute [2016]

UKSC 51

Lady Hale, Lord Reed

and Lord Hodge, 110

LordWilson and Lord

Hughes agreed

Surprisingly, only one of the 16 cases involvedmore than five Justices. This

4



UK Supreme Court Justices and Human Rights in the 2015-16 Legal Year

was R (Wang Yam) v Central Criminal Court,11 in which seven Justices sat.

And in only four of the cases was there any degree of dissent expressed by

one or more of the Justices: in R v Harvey (Jack)12 and R (Bancoult (No 2))

v Secretary of State for Foreign and Commonwealth Affairs,13 two of the five

Justices dissented and in each of R (Keyu) v Secretary of State for Foreign and

Commonwealth Affairs14 and PJS v News Group Newspaper Ltd,15 there was

a single dissent. The judge who sat most often in these cases was Lady

Hale, the Deputy President: she participated in 14 of the 16 cases, although

she issued a judgment in only seven. Lord Neuberger, the President of the

Court, sat in 11 of the 16 cases and issued six judgments. The President

and Deputy President issued a joint judgment in McDonald.16 Lord Mance

sat in six cases, but gave a judgment in each of them. In fact, he composed

more paragraphs than any of the other judgeswho heard these human rights

cases,17 indicating either that he has a particular interest in human rights or,

which is more likely given his similar practice in non-human rights cases,

that he sees it as his duty to make his personal position clear in most of

the cases in which he sits. Lord Kerr sat in six cases and issued judgments

in three of them; in terms of paragraphs per judgment, he was the most

prolific of all the Justices.18 Lord Toulson sat in 10 cases, issuing judgments

in three of them. Two of these were dissenting judgments (in Harvey19and

PJS20) and the third (inMP (Sri Lanka)21) was the shortest of all the leading

judgments in any of the cases: just 13 paragraphs, although all of the other

four judges agreed with it and saw no need to add anything. Lord Wilson

sat six times and issued one judgment (in Lee-Hirons22), while Lord Clarke

sat in three cases and also issued one short judgment (in Bancoult (No 2)23).

Lords Carnwath and Sumption, although sitting in one and three cases

respectively, issued no judgments at all. We can conclude, from this very

limited survey, that the human rights work of the current Court is largely

conducted by just two-thirds of the Justices (8 of the 12) and that four of

those eight (Lord Neuberger, Lady Hale, Lord Mance and Lord Kerr) do

the lions' share of the writing of judgments. They also happen to be the

four longest-serving Justices.

11 Wang Yam (n 5).
12 Harvey (n 6).
13 Bancoult (No 2) (n 3).
14 Keyu (n 6).
15 PJS (n 3).
16 McDonald (n 3).
17 Lord Mance composed a total of 281 paragraphs.
18 Lord Kerr composed 251 paragraphs, an average of 84 paragraphs per judgment.
19 Harvey (n 6).
20 PJS (n 3).
21 MP (Sri Lanka) (n 4).
22 Lee-Hirons (n 6).
23 Bancoult (No 2) (n 3).

5



(2016) The UK Supreme Court Yearbook Volume 7

When it comes to pinpointing the views on human rights of individual

judges, even of the leading four, the analytical task becomes more difficult.

The four Justices who specialise in human rights cases usually agree with

one another, but not always. In the course of the year under review, Lady

Hale dissented from Lord Neuberger, Lord Mance and Lord Kerr in one

case (Keyu24), and she and Lord Kerr both differed from Lord Neuberger

and LordMance in Bancoult (No 2).25 As already noted, there were only two

other dissents during the year, both of them by Lord Toulson (in Harvey26

and PJS27). In attempting to characterise the judicial approach to human

rights of the four specialists, it therefore makes sense to look first at the

controversial cases ofKeyu and Bancoult, the only cases in this field in which

all four of them sat together.28

2 The Decision in Keyu

In Keyu, the key question for the Court was whether the UK Government

was required to hold a public inquiry into the killing of 24 individuals by

British soldiers deployed in Malaya in 1948. Three possible justifications

for such a requirement were, first, that it was an obligation placed on the

United Kingdom by art 2 ECHR; second, that it was an obligation existing

under customary international law which had since been absorbed into

the common law; and third, that it was mandated by the English law on

judicial review. It was remarkable that such important matters were not

deemedworthy of consideration by an enhanced court of seven or even nine

Justices.29 After all, one of the crucial questions was the temporal reach

of the positive obligation under art 2 ECHR, an issue which had already

been the subject of three recent judgments by the Grand Chamber of the

European Court of Human Rights (`the ECtHR')30 and two recent decisions

by the United Kingdom's top court itself.31

24 Keyu (n 6).
25 Bancoult (No 2) (n 3).
26 Harvey (n 6).
27 PJS (n 3).
28 All four sat together in only two other cases during the 2015-16 legal year, namely the

9-judge panels in Patel v Mirza [2016] UKSC 42, [2016] 3WLR 399;Willers v Joyce [2016]

UKSC 43, [2016] 3 WLR 477; and Willers v Joyce (No 2) [2016] UKSC 44, [2016] 3 WLR

534.
29 On the apparent randomness of when enhanced benches are convened see James Lee,

`Against All Odds: Numbers Sitting in the UK Supreme Court and Really, Really Important

Cases' (Supreme Courts and the Common Law Conference, University of Montreal,

Canada, 27 May 2016).
30 Šilih v Slovenia (2009) 49 EHRR 996; Varnava v Turkey (2010) 50 EHRR 21; Janowiec v Russia

(2014) 58 EHRR 30.
31 Re McKerr [2004] UKHL 12, [2004] 1WLR 807; Re McCaughey [2011] UKSC 20, [2012] 1

AC 725.
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On the reach of art 2 ECHR, Lord Neuberger found that the positive

obligation to investigate the killings did not apply in this case because they

had occurred more than 10 years before any individual acquired the right

to lodge a petition against the UK with the ECtHR in 1966.32 Lord Mance

and Lord Hughes agreed with Lord Neuberger.33 It was Lord Neuberger's

belief that:

the Strasbourg court has rightly imposed some pretty clear

rules with a view to ensuring a degree of clarity and consis-

tency in this area. Particularly in the absence of any invitation

to do so, I consider that, at least in this case, this is an area

on which we should follow, but go no further than Strasbourg

jurisprudence.34

Lord Kerr's view was that there was no clear guidance from the ECtHR as

to whether the art 2 ECHR obligation was to be backdated from the date on

which the ECHR came into force for the State in question (1953 in the UK's

case) or from the date onwhich individuals in the State acquired the right to

lodge applications with the ECtHR (1966 in the UK's case).35 He did think

it strange, though, that individuals might be obstructed from seeking an art

2-compliant investigation in situations where another State would not be

(because inter-State applications became possible in 1953, when the UK's

ratification of the ECHR took effect).36 He therefore said that a domestic

court should `not be deterred from forming its own judgment as to which

[date] is appropriate'37 and he considered three possible dates in the case

before him, namely, the date of the coming into force of the UK's Human

Rights Act 1998 (`the HRA 1998') (2 October 2000), the date which is the

same as that chosen by the ECtHR (whatever that might turn out to be),

and the date which upholds Convention values given the seriousness of the

offence which has allegedly occurred.38 However, Lord Kerr rejected all

three solutions and concluded rather anti-climactically and inconclusively

that:

32 Keyu (n 6) [78].
33 ibid [142].
34 ibid [90]. The 10-year `rule' derives from the Grand Chamber's judgment in Janowiec

v Russia (n 30) [146]. Lord Neuberger's phraseology reflects the `mirror' approach to

Strasbourg jurisprudence, as exemplified in R (Ullah) v Special Adjudicator [2004] UKHL

26, [2004] 2 AC 323.
35 Keyu (n 6) [210].
36 ibid [220].
37 ibid [253].
38 This third option derives from the European Court of Human Rights' judgment in Janowiec

v Russia (n 30) [150].
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a limit must be set which is essentially arbitrary but which

accords with what is, in most cases, practically possible. It may

well be that the ten-year period chosen by Strasbourg is as good

as any. However, the limit is fixed, I have concluded that it

cannot be extended to cover the some 52 years from the date

of coming into force of [the] HRA [1998] and the Killings in

1948.39

Lord Neuberger commented that he thought Lord Kerr's approach left the

law `in a somewhat unpredictable state'.40

For Lady Hale, the crucial date was definitely not 1966 but 1953, when the

ECHR came into force for the UK more generally and when the killings

in Kenya were just five years in the past. She felt this was a more `logical'

conclusion because other states were able to take applications against the

UK to the ECtHR from 1953.41 But the fact that significant new material

had come to light casting doubt on the effectiveness of the original inquiry

and later criminal investigations (this was in the form of a book published

in 2009) persuaded Lady Hale to decide that `principle' also dictated that

the critical date in this case should be 1953.42 However, for two reasons she

then rowed back on holding that a right to an inquiry existed under theHRA

1998. The first was that art 2 ECHR guarantees only `acts undertaken in

the framework of criminal, civil, administrative or disciplinary proceedings

which are capable of leading to the identification and punishment of those

responsible or to an award of compensation to the injured party',43 not, as

the applicants in this case were demanding, `a proper, full and fair inquiry,

which will establish the truth, so far as it is possible to do so, vindicate

their deceased relatives and lead to a retraction of the official account of

what took place'.44 Art 2 ECHR, in other words, does not guarantee a

39 Keyu (n 6) [255].
40 ibid [90]. Both Lord Neuberger (with whom Lord Mance and Lord Hughes agreed) and

Lord Kerr were content to leave unsettled the question whether, if the ECtHR were to

hold that the appellants were entitled to seek an investigation into the 1948 killings under

art 2 ECHR, a UK court would be bound to order an inquiry pursuant to the Human Rights

Act 1998. To answer it would have required deciding whether the Court should overrule

the decision of the House of Lords in Re McKerr (n 31), which had already been doubted

by three of the seven Justices who sat in the subsequent case of Re McCaughey (n 31). Lord

Neuberger explicitly stated, at [97], that he did notwant this Court to reach a determination

of this hypothetical question because he and his colleagues were not able to reach a `clear

and unanimous position on it'. They had obviously discussed it in conference, but their

differences of opinion are not reflected in their speeches.
41 Keyu (n 6) [290]-[291].
42 ibid [299].
43 ibid [300], quoting Janowiec v Russia (n 30) [143].
44 ibid [300].
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truth commission. The second reason, which, with respect, appears almost

to contradict what her Ladyship said earlier, was that it could not be said

that there was a genuine connection between art 2 ECHR and these deaths,

since they had occurred before the positive obligation in art 2 ECHR was

given expression in the Convention and adopted by enough states to make

it potentially binding in international law.45

To the arguments that there is a positive obligation under customary

international law to hold an inquiry into killings perpetrated by state

representatives, and that this obligation has since been incorporated into

the common law, all five Justices were agreed that neither proposition could

be supported.46 But Lord Kerr, alone, was not totally dismissive of them.

He said that there would be a strong case for such a common law duty if

it was current under customary international law at the time of the deaths

and if the deaths had occurred at a time when the UK had jurisdiction over

the territory in question but was under no art 2 ECHR duty to investigate

or any statutory requirement to investigate because, for instance, the UK

had subsequently relinquished its jurisdiction over the territory.47

On whether an inquiry was required under the English law on judicial re-

view, the arguments boiled down to whether the doctrine of proportion-

ality was part of that law. Lord Neuberger, with whom Lord Mance and

Lord Hughes agreed,48 thought that, given existing precedents, it would be

inappropriate for a five-judge panel of the Court to introduce the concept of

proportionality into the law on judicial review because, on these facts, there

was clearly no disproportionality.49 Lord Kerr agreed, reluctantly, that a

review based on proportionality would probably fail here, but he did align

himself with Lord Mance's statements in other cases concerning the viabil-

ity of the concept of proportionality more generally.50 Lady Hale agreed

in turn with Lord Kerr on proportionality, but went on to hold, dissenting

from her four colleagues, that the appellants in this case had good Wednes-

bury grounds for seeking judicial review of the government's decision not

to hold an inquiry. She outlined nine salient points about the background

history to the affair which in her view any rational decision-maker would

45 ibid [301].
46 ibid [112]-[122] (Lord Neuberger and Lord Hughes), [144]-[151] (Lord Mance),

[268]-[270] (Lord Kerr), [302] (Lady Hale).
47 ibid [270].
48 ibid [143].
49 ibid [131]-[140]. Given that the petition for permission to appeal would have mentioned

that the petitioners wanted to argue that the doctrine of proportionality was part of English

law, it is strange, again, that this did not prompt the convening of a larger bench.
50 ibid [273]-[276]. Lord Mance's comments were made in Kennedy v Charity Commission

[2014] UKSC 20, [2015] AC 455, [51] and Pham v Secretary of State for the Home Department

[2015] UKSC 19, [2015] 1WLR 1591, [96]. LordKerr, at [276], also cited Lord Sumption's

supportive words in Pham at [105].
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take into account and she set out three advantages and three disadvantages

of some sort of inquiry which that decision-maker would then consider.51

From this analysis of the judgments in Keyu one can get a picture of

the subtle differences in the approaches of Lord Neuberger, Lord Mance,

Lord Kerr and Lady Hale. While all four were cautious as regards (a)

fixing a date under the HRA 1998 for the temporal reach of the positive

obligation under art 2 ECHR, (b) relying on customary international law

and residual common law, and (c)welcoming the concept of proportionality

into English administrative law, Lord Kerr and Lady Hale were more

willing than their two colleagues to suggest possible directions of travel

for the Court. Lord Kerr's comments on the applicability of customary

international law, Lady Hale's close dissection of the Wednesbury test and

their joint affirmation of the utility of proportionality, not just in judicial

reviews where a fundamental right is at stake but also more generally,52 are

all indicators of a more pro-active approach to the adjudication process in

the field of human rights. This difference in approach has been displayed

on many occasions in previous human rights cases.53

3 The Decision in Bancoult (No 2)

The other important human rights decision in the 2015-16 legal year was

Bancoult (No 2).54 This was a challenge by Chagos Islanders to the previous

decision by theHouse of Lords in 2008 inwhich theHouse had rejected their

argument that the British Indian Ocean Territory (Constitution) Order

2004 was invalid because it denied them their alleged right to return to

the islands.55 The appellants were relying on documents released in 2012

which they said cast doubt on the reliability of a study (the `stage 2B report')

which had influenced the Law Lords when they reached their decision in

2008. By a majority of three to two (again it is surprising that a larger panel

was not convened), the Court once more threw out their challenge. Lord

Mance, the only Justice who also sat in the 2008 decision where he was in

51 Keyu (n 6) [309]-[311].
52 Lady Hale, at [303], [308], relied on Paul Craig's work in this field (see e.g. Paul Craig,

`The Nature of Reasonableness' (2013) 66 CLP 131) and Lord Neuberger cited an article by

a former judge of the German Federal Constitutional Court: Gertrude Lübbe-Wolff, `The

Principle of Proportionality in the Case Law of the German Federal Constitutional Court'

(2014) 34 HRLJ 12 (which had previously been cited by Lord Mance in Pham (n 50) [96]).
53 See Dickson (n 1); Brice Dickson,Human Rights and the United Kingdom Supreme Court (OUP

2013) 327-33.
54 Bancoult (No 2) (n 3).
55 R (Bancoult) v Secretary of State for Foreign and Commonwealth Affairs [2008]UKHL61, [2009]

1 AC 453.
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the minority,56 delivered the majority judgment57 in which he concluded

that:

There is no probability, likelihood or prospect (and, for

completeness, in my view also no real possibility) that a court

would have seen or would see, in the process of preparation,

re-drafting and finalisation of the stage 2B report and in the

associated material which can now be seen to have existed,

anything which could, would or should have caused the

Secretary of State to doubt the General Conclusions, or which

made it irrational or otherwise unjustifiable to act on them in

June 2004.58

Lord Kerr dissented and Lady Hale agreed with him. Lord Kerr said it was

enough if the appellants were able to show (as theywere) that because of the

failure to disclose the 2012 documents during the earlier proceedings there

was `a real possibility' (not a probability) that a different outcome would

have occurred.59 The `touchstone' for deciding whether a previous decision

of the House of Lords or the UK Supreme Court should be re-opened

is whether it is `necessary in order to avoid injustice',60 and here it was:

`the collective effect of these revelations [in 2012] is that the appeal might

well have been decided differently [in 2008]'.61 Lady Hale supported this

approach by reminding us that to date it has been a utilitarian, rather

than liberal, imperialism which has driven the actions of government

and triumphed in the courts62 and then saying that `the decision to exile

a people has to be taken in accordance with…the highest standards of

decision-making and the most scrupulous standards of fairness'.63 She

concluded that it was `quite obvious' that the 2012 documents `might have

made a difference' to the outcome of the 2008 case.64 Lady Hale politely

acknowledged `the industry and intellectual honesty of Lord Mance, which

has led him to the conclusion that the decision with which he disagreed at

56 It does not appear that anyone considered that Lord Mance should recuse himself from

sitting in the second appeal.
57 With whom Lord Neuberger and Lord Clarke agreed.
58 Bancoult (No 2) (n 3) [65].
59 ibid [161].
60 ibid [158].
61 ibid [168].
62 ibid [188], citing Tom Frost and Colin Murray, `The Chagos Island Cases: The Empire

Strikes Back' (2015) 66 NILQ 263, 266, 287.
63 ibid [189].
64 ibid [193].
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the time should not be set aside'65 but she nevertheless strongly disagreed

with him.

Again, then, we see Lord Kerr and Lady Hale ploughing a different

furrow from that of their colleagues. It was one which was more strongly

committed to the reality rather than just the appearance of fairness and to

the protection of human rights in practice rather than just in theory. The

judges in the majority were able to give some comfort to the appellants

by suggesting that a further 2014-15 study provided the Chagossians with

a fresh opportunity to mount a fresh challenge to the 2004 Order (we

will have to see what comes of that66), but the fact remains that serious

deficiencies in the government's record-keeping (to put it at its mildest)

have, at the very least, prolonged the day when the Chagossians can achieve

an effective remedy for the wrong that has been done to them.

4 Other Split Decisions

The only other human rights case which resulted in a three-to-two split

in the Court was R v Harvey (Jack).67 The dispute turned on whether a

confiscation order issued under the Proceeds of Crime Act 2002 (`POCA

2002') was invalid because, in requiring the addressee of the order (the

appellant) to forfeit an amount equal to the VATwhich he had already paid

to Her Majesty's Revenue and Customs (`HMRC'), a sum of approximately

£320,000, there was a violation of his right under A1P1 to the peaceful

enjoyment of his possessions. The Justices in the majority, who allowed

the appeal, were Lord Neuberger, Lord Reed and Lord Mance; the two

dissenting Justices were Lord Hughes and Lord Toulson. The difference

in opinion as to whether it would be disproportionate confiscation to

require the appellant to forfeit a sum equal to the VAT he had already

paid on the goods reflects quite starkly the split within the Court between

those of a `liberal' disposition and those of a `conservative' disposition.

In their joint judgment, Lord Neuberger and Lord Reed reasoned that it

would be incompatible with A1P1 to interpret POCA 2002 as requiring

double recovery on these facts, primarily because VAT is a different kind

65 ibid [194].
66 In 2014, in separate litigation, the Court of Appeal rejected a claim that the UK

government's decision in 2010 to create a `no-take' Marine Protected Area of some

250,000 square miles around the islands was unlawful because it was actuated by an

improper motive, preceded by a misleading consultation paper and contrary to EU law:

R (Bancoult) v Secretary of State for Foreign and Commonwealth Affairs (No 3) [2014] EWCA

Civ 708, [2014] 1 WLR 2921. Permission to appeal to the UK Supreme Court, except in

relation to the point of EU law raised, was granted by a 5-judge committee of Justices on

28 June 2016.
67 Harvey (n 6).
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of tax from income tax or corporation tax in that it relates to particular

transactions whereas income and corporation tax are chargeable on a

taxpayer's overall income, and in any event the payer of VAT is regarded

under EU law as collecting the tax on behalf of HMRC.68 In addition,

HMRChave a practice of not seeking recovery from smugglers of any excise

duty which they have already paid on smuggled goods and treating VAT

differently would be inconsistent with that practice.69 Along with Lord

Mance, Lord Neuberger and Lord Reed stuck to this line, even though they

accepted that in particular cases it might be difficult to calculate how much

VAT had actually already been paid (or not paid) by the wrongdoer. Lord

Hughes and Lord Toulsonweremore conservative in their approach in that

they felt more constrained by existing House of Lords and Court precedents

on how to interpret POCA 2002 and saw no disproportionality in requiring

criminals to disgorge their assets. As Lord Toulson put it:

The primary aim of the present legislation is to provide

a practicable means of taking away from criminals their

proceeds of crime. A secondary aim is to deter others. These

are legitimate aims. The mere fact that enforcement of the

order will in many cases leave the criminal worse off than if he

had never committed an offence does not of itself mean that

the measure is disproportionate.70

In so far as it is possible to attribute these differences in approach to

the interpretation of legislation to differences in the respect given by

judges to precedents, it is surely appropriate to label a judge who wants

to distinguish a precedent as activist rather than restrained. Whether

the activism betrays a liberal as opposed to a conservative attitude to the

law depends on whether the ultimately favoured interpretation enhances

individual freedoms and/or constricts the powers of the state. Given that

the final result in R v Harvey (Jack) meant that Mr Harvey was relieved

of a liability which he would otherwise have had to bear, the majority's

conclusions can be seen as liberally activist. The dissenters, in turn, can

be viewed as conservatively restrained.

Lord Toulson, who retired from his position on the Court in September

2016 when he turned 70, was again a dissenter, this time on his own, in

what was possibly the most high-profile human rights case of the year,

namely PJS v News Group Newspapers Ltd.71 This was an application by

68 ibid [26]-[27].
69 ibid [29].
70 ibid [107].
71 PJS (n 3). News Group International publish the Sun, the newspaper which was particularly

interested in publicising the details of this celebrity's sexual behaviour.
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PJS (an anonymous celebrity) against the Court of Appeal's discharge

of an interim injunction which PJS had obtained to prevent one of his

former sexual partners from publishing details about their affair.72 To

many people's surprise, the Court allowed the appeal and continued the

injunction, even though the information in question had already been

published in newspapers in the USA, Canada and Scotland, as well as on

the internet. The majority held that the Court of Appeal had incorrectly

prioritised the newspaper's right to free speech (protected by art 10 ECHR)

over the celebrity's right to privacy (protected by art 8), as it had wrongly

presumed that this prioritisation was required by s 12 of the Human Rights

Act 1998.73 They confirmed that the better approach was that which had

been established in two previous House of Lords decisions,74 namely that

neither article should be presumed to take priority over the other and that

what was required was an intense comparison of the opposing claims being

made in each particular case. Themajority also stressed that PJSwas seeking

protection of his right to privacy, not just to confidentiality; the former

requires additional protection and can be denied only if there is a strong

public interest in disclosing the information, especially in situations where

disclosure would impact on the applicant's family.75 These judges were also

influenced by the fact that publication of the information in the English

press would be damaging to the interests of PJS's children and in breach of

the voluntary Editors' Code of Practice, by which the defendant company had

undertaken to abide.76

Lord Toulson's dissent in PJS began with an acknowledgement, not listed

in Lord Mance's statement of the facts, that there had been `numerous

twitter hashtags of a fairly obvious kind leading to material identifying PJS

in connection with the injunction'.77 Thereafter his judgment was rooted

in pragmatism and realism, in contrast with the idealismwhich somemight

say the majority displayed:

in this case I have reached a clear view that the story's

confidentiality has become so porous that the idea of it still

72 PJS v News Group Newspapers Ltd [2016] EWCA Civ 393, [2016] Fam Law 962.
73 S 12(4) of the Human Rights Act 1998 provides that when considering whether to grant

relief which might affect the right to freedom of expression the court must `have particular

regard' to the importance of that right and, if the proceedings relate to journalistic, literary

or artistic material, to (a) the extent to which the material has, or is about to, become

available to the public or it is, or would be, in the public interest for the material to be

published, and (b) any relevant privacy code.
74 Cream Holdings Ltd v Banerjee [2004] UKHL 44, [2005] 1 AC 253; Re S (A Child) [2004]

UKHL 47, [2005] 1 593.
75 TheCourt relied onMosley v UK (2011) 53 EHRR 30 in this context. See PJS (n 3) [39]-[41].
76 PJS (n 3) [72] (Lady Hale).
77 ibid [80].

14



UK Supreme Court Justices and Human Rights in the 2015-16 Legal Year

remaining secret in a meaningful sense is illusory. Once it has

become readily available to anyone who wants to know it, it

has lost the essence of confidentiality. The court must live in

the world as it is and not as it would like it to be … In my

view the court needs to be very cautious about granting an

injunction preventing publication of what is widely known,

if it is not to lose public respect for the law by giving the

appearance of being out of touch with reality.78

LordToulsonmaintained this line even thoughhe accepted that just because

the information was circulating on the internet and in other countries did

not mean that the appellant's privacy was not violated every time someone

received or further transmitted the information.79 He impliedly approved,

therefore, of the distinction between privacy and confidentiality, but he

did not let this force him into holding that the right to a private life could

trump the right to freedom of expression. One cannot therefore cite his

judgment, as one can his judgment in R v Harvey (Jack)80 as an example of a

conservative attitude to human rights, for while he was refusing injunctive

relief to someone complaining of a breach of privacy he was upholding the

right of the Sun to express itself in ways which are of interest to its readers.

He even speculated that if the celebrity in question were to win his claim

when it comes to trial the court might be willing to depart from previous

practice and award him exemplary damages.81

5 The Restrictive Approach to Art 8 ECHR

Leaving to one side for a moment the differences amongst the current

Justices in their approach to human rights claims, it is worth reminding

ourselves that in several respects the prevailing attitude of the Court to the

vindication of human rights more generally is not an overly sympathetic

one. During the 2015-16 legal year, despite the outcome in the PJS case,

andwith the further exception of the Christian Institute case,82 the restrictive

approach to art 8 ECHR claims was particularly apparent.

Thus, in Shahid v Scottish Ministers,83 all five Justices agreed that, even

though a prisoner had been kept segregated from other prisoners for more

78 ibid [86], [88].
79 ibid [88]-[89].
80 Harvey (n 6).
81 ibid [92]. He also stated that Eady J's decision inMosley v News Group Newspapers Ltd [2008]

EWHC 1777, [2008] EMLR 20, where he held that exemplary damages cannot be awarded

for breaches of privacy, was not necessarily the final word on the subject.
82 The Christian Institute (n 3).
83 Shahid (n 4).
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than four-and-a half years, without any consideration being given to his art

8 ECHR right to a private life, not a penny in compensation should be paid

to him. The segregation was supposedly for the prisoner's own safety (as

he had been convicted of murdering a 15-year-old boy) but it had not been

imposed `in accordance with law' so art 8 ECHR had been violated.84 As

the prisoner was deemed to have suffered no prejudice (since if the legal

requirements had been complied with he would still have been segregated),

the Court held that declaratory relief was a satisfactory remedy.85 This

is a good example of the Court's general reluctance to award damages to

claimants who rely on theHRA1998 and it reflects the practice of theHouse

of Lords before it;86 Lady Hale was one of the judges who sat in the case,

but she too was unmoved by the claim for compensation.

We can bracket Shahid with Lee-Hirons v Secretary of State for Justice,87 where

the Court found that there had been no violation of art 5 ECHR when

a patient who was recalled to a mental hospital was not given adequate

reasons for the recall until at least 15 days later, in breach of government

policy. The failure to abide by the policy was found not to have made the

detention unlawful because the breach had no direct link to the detention;88

moreover no damages were payable for the breach of any right, including

the right to liberty guaranteed by art 5 ECHR, because the appellant had

failed to show that the effects of any such breach were sufficiently grave.89

The decision is a good example of howwhat appear to be valuable rights on

paper can in practice not amount to very much.

Similarly, in McDonald v McDonald,90 the Court had an opportunity to

extend the horizontal effect of the HRA 1998 by applying to the private

rented sector the standards which it already requires of public sector

landlords when they are evicting tenants. In the years from 2003 to 2011

the Court engaged in a spirited dialogue with the ECtHR91 before the Court

finally agreed in the Pinnock case to make changes in domestic housing

law to take account of the ECtHR's standards on the applicability of art 8

ECHR.92 In doing so, it reserved the right not to apply those changes in

situations involving private landlords,93 and in McDonald it exercised that

84 ibid [72]-[73] (Lord Reed).
85 ibid [29], [73] (Lord Reed).
86 Cullen v Chief Constable of the RUC [2003] UKHL 39, [2003] 1 WLR 1763.
87 Lee-Hirons (n 6). Themain judgment was given by LordWilson, with whom Lady Hale and

Lords Kerr, Reed and Toulson agreed, Lord Reed contributing a few additional words.
88 ibid [39]-[41] (LordWilson)
89 ibid [42]-[43] (LordWilson).
90 McDonald (n 3).
91 I have recounted this saga in Dickson (2013) (n 53) 246-56.
92 Manchester City Council v Pinnock [2010] UKSC 45, [2011] 2 AC 104. See also Hounslow

London Borough Council v Powell [2011] UKSC 8, [2011] 2 AC 186.
93 Pinnock (n 92) [50] (Lord Neuberger).
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right. It could see no precedent within the case law of the ECtHR for doing

so (quite the opposite) and none of the judges, even Lady Hale and Lord

Kerr,94 was prepared in this context to push domestic law beyond where

the ECtHR itself had gone and thereby depart from the mirror principle

enunciated by Lord Bingham inR (Ullah) v Special Adjudicator.95 It cannot be

accidental that the only judgment in the casewas a joint one by the President

and Deputy President of the Court, not least because the Court's judgment

in the Pinnock case had been delivered on behalf of a nine-member bench by

Lord Neuberger (when he was Master of the Rolls). The Justices were also

unpersuaded by the argument that theCourt itself, as a public authority, was

under a duty to apply the law in a way which upheld the Convention rights

of all litigants.96 This remains a regrettable feature of the UK Supreme

Court's prevailing attitude to Convention rights.

In R (Bibi) v Secretary of State for the Home Department,97 the Court upheld

the validity of an Immigration Rule which requires a foreign spouse or

partner of a British citizen or person settled in the UK to pass a test of

competence in English before coming to live in the UK.98 The Justices did

not think that the Rule violated art 8 ECHR (although they suggested that

the Home Office's Guidance on how the Rule should be applied might do

so).99 All three judgeswho gave substantive judgments – LadyHale,100 Lord

Hodge101 and Lord Neuberger – accepted that, while the Rule interfered

with the right to a private and family life, the interference was for the

purposes set out in art 8(2) ECHR, namely the economic well-being of the

country and/or the rights and freedoms of others.102 This was despite the

fact that little hard evidence had been produced to support these assertions,

94 Despite the reservations they have expressed extra-judicially about the Ullah principle. See

Lady Hale, Argentoratum Locutum: is Strasbourg or the Supreme Court Supreme? (2012)

12 Human Rights Law Review 65; Lady Hale, `What's the Point of Human Rights?' (War-

wick LawLecture, 28November 2013) <www.supremecourt.uk/docs/speech-131128.pdf>

accessed 26 September 2016; Lady Hale, `UK Constitutionalism on the March' (Constitu-

tional and Administrative Law Bar Association Conference, 12 July 2014) <www.supreme-

court.uk/docs/speech-140712.pdf> accessed 26 September 2016; Lord Kerr, The Conver-

sation Between Strasbourg andNational Courts –Dialogue orDictation? (2009) 44 Irish Ju-

rist 1; Lord Kerr `The UK Supreme Court: TheModest Underworker of Strasbourg?' (Clif-

ford Chance Lecture, 25 January 2012) <www.supremecourt.uk/docs/speech_120125.pdf>

accessed 26 September 2016.
95 Ullah (n 34). The mirror principle encapsulates the idea that the Supreme Court should

keep pace with the human rights advances made by the ECtHR: it should not lag behind

but nor should it forge ahead. See Dickson (2013) (n 53) 39-43.
96 Pinnock (n 92) [44] (Lord Neuberger).
97 Bibi (n 3).
98 Immigration Rules, Appendix FM, Rule E-ECP 4.1 and E-LTRP 4.1, inserted in 2010.
99 Bibi (n 3) [52]-[55] (Lady Hale).
100With whom LordWilson agreed.
101With whom Lord Hughes agreed.
102 Bibi (n 3) [33]-[45] (Lady Hale), [67] (Lord Hodge), [80] (Lord Neuberger).
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especially the latter. The Justices went on to hold that the government's

objectives in interfering with art 8 ECHR pursued a legitimate aim – the

integration of immigrants – and that the imposition of pre-entry language

requirements was rationally connected with that aim.103 Moreover, the

Rule did not go further than was necessary to help achieve integration and

did not disproportionately interfere with family life. Lady Hale's judgment

is exemplary in its clarity and thoroughness. Overall, however, the three

judgments give the distinct impression that the judges were content to

defer to the government's assessment of what needed to be done to curb

immigration and promote an integrated society. They do not accentuate

the positive aspects of the right to a private and family life or consider in

much detail ways of promoting integration other than through pre-entry

language tests. Lady Hale set the bar very low for the government:

While it may be doubted that requiring a very basic level of

spoken English before entry makes a great contribution to the

overall aim of promoting integration, it cannot be said that it

makes no contribution towards it at all.104

In so proceeding, however, the judges were only following the approach

endorsed by the Grand Chamber of the ECtHR in the recent case of Jeunesse

v The Netherlands,105 where it said:

[T]he boundaries between the State's positive and negative

obligations under [Article 8] do not lend themselves to precise

definition … In both contexts regard must be had to the fair

balance that has to be struck between the competing interests

of the individual and of the community as a whole; and in both

contexts the State enjoys a certain margin of appreciation.

Where immigration is concerned, Article 8 cannot be consid-

ered to impose on a State a general obligation to respect a mar-

ried couple's choice of country for their matrimonial residence

or to authorise family reunification on its territory… [T]he ex-

tent of a State's obligations to admit to its territory relatives of

persons residing there will vary according to the particular cir-

cumstances of the persons involved and the general interest.106

103 ibid.
104 ibid [46].
105 (2015) 60 EHRR 789.
106 ibid [106]-[107].
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Finally, in R (Roberts) v Secretary of State for the Home Department,107 the

Court held that the statutory provision which allows the police to stop any

person or vehicle and conduct a search for offensive weapons or dangerous

instruments, even if the police have no grounds for suspecting that the

person or vehicle is carrying such items,108 is not a violation of art 8 ECHR.

The Justices found the provision to be `in accordance with law' because

there were adequate safeguards in place to prevent its abuse. In particular,

the police had to give reasons for authorising the use of the power and for

the stop and search itself and authorisations could last for only 24 hours

(renewable once) and could apply only in specific areas.109 The Court

was conscious that when the House of Lords had upheld the legality of a

comparable stop and search power in the Gillan case, where Lord Bingham

listed 11 constraints on the exercise of the power,110 the decision was

subsequently overturned by a unanimous Chamber of the ECtHR.111 But

since then, the ECtHR had ruled in Colon v The Netherlands that short-term

authorisations of the use of such a power in Amsterdam were compatible

with art 8 ECHR (the application arguing to the contrary was held to be

inadmissible because it was `manifestly ill-founded')112 and the Court had

likewise upheld the legality of a `suspicion-less' stop and search power at UK

ports.113 If Mrs Roberts takes her case to Strasbourg it will be fascinating to

see whether the ECtHR treats her case as more similar to Gillan or to Colon.

I suspect it will be the latter.

Apart from in the PJS case, only at the very end of the legal year did the

Court display a more exacting approach to the protection of art 8 ECHR

rights. This was in The Christian Institute v Lord Advocate,114 a decision

which made significant headlines in the press115 where five Justices agreed

that provisions in the Children and Young People (Scotland) Act 2014, due

to come into force at the end of August 2016, needed to be amended so

as to ensure that when `named persons' are helping children with their

concerns they are not supplied with confidential information about the

child without the consent of the child or his or her parents. In a long joint

judgment, Lady Hale and the two Scottish Justices, Lord Reed and Lord

107 Roberts (n 3).
108Criminal Justice and Public Order Act 1994, s 60.
109 Roberts (n 3) [43]-[47] (Lady Hale and Lord Reed).
110 [2006] UKHL 12, [2006] 2 AC 307, [14].
111 Gillan and Quinton v UK (2010) 50 EHRR 45.
112 Colon v The Netherlands (2012) 55 EHRR SE45.
113 R (Beghal) v DPP [2015] UKSC 49, [2016] 1 AC 88. Lord Kerr dissented.
114 The Christian Institute (n 3).
115 See e.g. Libby Brooks, `Scottish Plan For Every Child to Have ``Named Per-

son'' Breaches Rights' (The Guardian, 28 July 2016) <www.theguardian.com/soci-

ety/2016/jul/28/scotland-child-named-person-ruled-unlawful-supreme-court> accessed

26 September 2016.
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Hodge,116 found the Scottish Parliament's Act to be within its competence

to make but that the information-sharing arrangements put in place by

the Act were too broad and imprecise to be `in accordance with law' as

required by art 8(2) ECHR.117 Moreover, as currently drafted, they could

lead to a disproportionate interference with the right to a private and family

life.118 The judgment is replete with references to United Nations and

ECHR-related documents concerning the need to protect the best interests

of children.119 It was clearly the fact that children's rights were engaged in

this case which prompted the Court to adopt a strict approach to whether

or not the legal provisions were compatible with art 8 ECHR. Although the

decision was hailed as a great victory by some groups which bitterly resent

any interference by the state in how parents bring up their children,120 it

was actually a resounding victory for the application of strong human rights

standards aimed at protecting children's rights.

6 The Remaining Cases

Of the six remaining human rights cases decided by the Court in the

2015-16 legal year, not one of them resulted in a judgment favourable to

the claimant. In R (Wang Yam) v Central Criminal Court,121 a decision of

seven Justices, a convicted murderer who wanted to lodge an application in

Strasbourg argued that the material which had been considered in camera

during his trial should be disclosed to the ECtHR. In rejecting this request,

the Justices held that it was implausible to suggest that publication of the

material would have advanced his defence at the trial. Lord Mance, giving

judgment for the Court,122 ruled that the ECtHR's practice was to accept

the outcome of a domestic trial without insisting on disclosure of secret

material to itself, provided it was satisfied with the overall fairness and

thoroughness of the proceedings. If theUKwas in violation of its obligation

under art 34 ECHR – not to hinder in any way the effective exercise of a

person's right to apply to the ECtHR – that was for the ECtHR to decide,

not a domestic court.123 Here, again, we see a stubbornly dualist approach

to international law: a domestic court's discretion cannot be limited by

116 Lords Wilson and Hughes agreed with the joint judgment.
117 The Christian Institute (n 3) [79]-[85]
118 ibid [86]-[101]
119 ibid [72]-[77].
120 See e.g. The Christian Institute, `Watch: Reaction to Historic Named Person Judg-

ment' (The Christian Institute, 28 July 2016) <www.christian.org.uk/news/watch-reaction-

to-historic-named-person-judgment> accessed 26 September 2016.
121Wang Yam (n 5).
122The other Justices were Lord Neuberger, Lady Hale, Lord Clarke, Lord Sumption, Lord

Reed and Lord Toulson.
123Wang Yam (n 5) [27]
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reference to unincorporated international obligations.124 It might have

been possible for the Court to deal with the appellant's arguments under

art 6 ECHR, but instead it limited its attention to art 34 ECHR, which has

not been incorporated into domestic law through the HRA 1998.

Similarly, in both MS (Uganda) v Secretary of State for the Home Depart-

ment125and Goluchowski v District Court of Poland,126 the Court rejected

claims arguing that domestic legislation should be interpreted in ways

which further protected, respectively, the right to claim asylum and the

right to oppose a warrant of arrest. Art 6 ECHRmight have featured in the

judges' reasoning but it did not do so, itself a reflection that counsel in the

cases may have thought that such a line was not worth pursuing. Likewise,

in R (Ismail) v Secretary of State for the Home Department,127 the Court held

that art 6 ECHR was not engaged when Egypt sought to serve a criminal

judgment on an individual in the UK. It found that serving a judgment has

no legal force per se and does not involve an exercise of theUK's sovereignty.

Only in the last paragraph of his judgment, with which the other four Jus-

tices agreed,128 did Lord Kerr concede that there may be circumstances in

which mere service of a judgment would engage art 6 ECHR. He did not

elaborate on what those circumstances might be, but at least he held the

door open for that eventuality.

A similar `never say never' attitude was adopted by Lady Hale at the

close of the judgment she gave for the Court in Taiwo v Olaigbe.129 In

this case, she held that neither of the appellant migrant workers had

suffered direct race discrimination because the reason for their abuse by

the respondents was not their nationality but their vulnerability as persons

with a precarious immigration status (each of them had limited leave to

enter the UK on domestic workers' visas).130 Nor was there any indirect

race discrimination, but Lady Hale was prepared to accept that in some

future case concerning the exploitation of migrant workers it might be

possible to identify a provision, criterion or practice which indirectly

discriminates against those of a particular race, nationality, or ethnic or

national origin.131 In another case on immigration, MP (Sri Lanka) v

Secretary of State for the Home Department,132 the Court referred to the Court

124 ibid [35]-[36].
125MS (Uganda) (n 8).
126 Goluchowski (n 9).
127 Ismail (n 5).
128 Lady Hale and Lord Sumption, Lord Hughes and Lord Toulson.
129 Taiwo (n 7) [33]. Lord Wilson, Lord Reed, Lord Hughes and Lord Toulson agreed with

Lady Hale's judgment.
130 ibid [14]-[30].
131 ibid [31]-[33].
132MP (Sri Lanka) (n 4).
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of Justice of the EU the question of whether the appellant was a `person

eligible for subsidiary protection' under Council Directive 2004/83/EC

(the Qualification Directive),133 as any serious harm to his physical or

psychological health if he was returned to Sri Lanka would be the result

not of measures that might then be taken against him but of previous

ill-treatment he had suffered there on account of his membership of the

Tamil Tigers, a terrorist organisation.

7 Conclusion

One must avoid the mistake of thinking that just because a human rights

claim is rejected by a court the judges involvedmust be unsympathetic to the

idea of human rights. The judicial function, certainly in the UK, is to apply

the law as the judges find it and to respect the sovereignty of Parliament.

But that still allows the judges considerable room for manoeuvre because

many claims coming before them, especially in the UK Supreme Court, are

highly contested and raise difficult questions about how to balance human

rights concerns against other concerns. Nevertheless, I would submit that,

collectively, the Justices of the Court are not as wedded to the protection

of human rights as they could be. It is not just that they are held back

by the infamous Ullah, or mirror, principle.134 They also appear to be

loath to expressly identify the protection of human rights as a central aim

of the common law – not a goal which must always override all other

considerations but one which must come extremely high in the Court's

prioritisation of objectives and should be displaced only if there are very

strong, evidence-based grounds for doing so. It is natural to expect a

range of attitudes to be displayed by the 12 individuals selected to sit in

our country's highest court, but one is entitled to hope that a tenacious

commitment to the protection of human rights is a sine qua non for every

appointment.

133Council Directive 2004/83/EC of 29 April 2004 on Minimum Standards for the Qualifica-

tion and Status of Third Country Nationals or Stateless Persons as Refugees or as Persons

who Otherwise Need International Protection and the Content of the Protection Granted

[2004] OJ L304/12.
134 See Ullah (n 34).
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In November 2018 the UK Supreme Court issued an important decision on thediscriminatory treatment of  prisoners, R (Stott) v Secretary of  State for Justice.1 The issues
involved were clearly difficult for the five Justices, since their judgments were not issued
until more than 10 months after the appeal hearing had taken place, and in the end there
were two prominent dissenters – the Court’s President, Lady Hale, and its Deputy President,
Lord Mance. The leading judgment for the majority was written by Lady Black, a relative
newcomer to the court. In terms of  paragraphs hers was the second longest judgment
issued by any Supreme Court Justice during 2018 and the fifth longest issued since the
Court was established in 2009.2

Mr Stott’s claim was that he had been the victim of  unlawful discrimination on the
ground of  his status because, as a prisoner serving an ‘extended determinate sentence’
(EDS) for a series of  rapes,3 he would become eligible for parole only after serving two-
thirds of  the ‘appropriate custodial term’,4 which in his case was 21 years, whereas other
categories of  prisoners serving determinate sentences were eligible for parole after
serving just one-half  of  their sentence. He claimed that this differential treatment
amounted to a violation of  Article 14 of  the European Convention on Human Rights
(ECHR), taken together with Article 5, which protects the right to liberty. Article 14
provides that: ‘The enjoyment of  the rights and freedoms set forth in this Convention
shall be secured without discrimination on any ground such as sex, race, colour, language,

NILQ summer 2019

1     [2018] UKSC 59, [2018] 3 WLR 1831.
2     Lady Black’s judgment was 156 paragraphs. In In the matter of  an application by the Northern Ireland Human Rights

Commission for Judicial Review [2018] UKSC 27, [2019] 1 All ER 173 Lord Kerr’s judgment was 197 paragraphs.
In Lehman Brothers Holdings Inc v The Joint Administrators of  Lehman Brothers International (Europe) [2017] UKSC
38, [2018] AC 465 Lord Neuberger wrote a judgment of  187 paragraphs; in Rubin v Eurofinance SA [2012]
UKSC 46, [2013] 1 AC 236 Lord Collins wrote 177 paragraphs; in R (Walumba Lumba (Congo)) 1 and 2 v Secretary
of  State for the Home Department [2011] UKSC 12, [2012] 1 AC 245 Lord Dyson wrote 169 paragraphs.

3     Imposed under the Criminal Justice Act 2003, s 226A, which was inserted by the Legal Aid, Sentencing and
Punishment of  Offenders Act 2012, s 124, and amended by the Offender Rehabilitation Act 2014, s 8(2). EDS
replaced the much maligned ‘indefinite sentence for public protection’ (IPP); IPP prisoners were entitled to
automatic release on licence after serving one-half  of  their custodial sentence.

4     Criminal Justice Act 2003, s 246A, inserted by the Legal Aid, Sentencing and Punishment of  Offenders Act
2012, s 125(3), and amended by the Criminal Justice and Courts Act 2015, s 4(2) and (3).
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5     [2006] UKHL 54, [2007] 1 AC 484.
6     Administration of  Justice Act 1969, ss 12–16. There are usually only two or three such appeals each year.   
7     [1966] 1 WLR 1234. In Austin v Southwark LBC [2010] UKSC 28, [25] Lord Hope said, with the agreement of

his four colleagues in that case, that the Practice Statement ‘has as much effect in this Court as it did before
the Appellate Committee in the House of  Lords’.

8     Clift v UK App No 7205/07, judgment of  13 July 2010.
9     Biao v Denmark (2016) 64 EHRR 1; Khamtokhu and Aksenchik v Russia (GC) Apps Nos 60367/08 and 961/11,

judgment of  24 January 2017; Minter v UK (2017) 65 EHRR SE6. 
10   R (S) v Chief  Constable of  the South Yorkshire Police [2004] UKHL 39, [2004] 1 WLR 2196; R (Hooper) v Secretary

of  State for Work and Pensions [2005] UKHL 29, [2005] 1 WLR 1681; AL (Serbia) v Secretary of  State for the Home
Department [2008] UKHL 42, [2008] 1 WLR 1434; R (RJM) v Secretary of  State for Work and Pensions [2008]
UKHL 63, [2009] 1 AC 311.

11   R (Kaiyam) v Secretary of  State for Justice [2014] UKSC 66, [2015] AC 1344; Mathieson v Secretary of  State for Work
and Pensions [2015] UKSC 47, [2015] 1 WLR 3250; R (Tigere) v Secretary of  State for Business, Innovation and Skills
[2015] UKSC 57, [2015] 1 WLR 3820, R v Docherty (Shaun) [2016] UKSC 62, [2017] 1 WLR 181.
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religion, political or other opinion, national or social origin, association with a national
minority, property, birth or other status’ (emphasis added). 

‘Status’ and precedent

At first instance the Divisional Court rejected the argument that the differential treatment
was on the ground of  Stott’s ‘status’, but only because it felt constrained to do so by the
doctrine of  precedent. In R (Clift) v Secretary of  State for the Home Department5 the House of
Lords had held that the different treatment of  a prisoner serving a sentence of  15 years
or more could not be said to be on the ground of  his ‘status’. As the Court of  Appeal
might have held that it too was bound by what the House of  Lords had said in Clift, Stott
was permitted to appeal directly to the Supreme Court under the leapfrog procedure.6

By four to one (Lord Carnwath dissenting), though without expressly referring to the
1966 Practice Statement governing the top court’s approach to its own previous
decisions,7 the Supreme Court decided that the precedent in Clift should be set aside,
largely because when the case was taken to Strasbourg the European Court of  Human
Rights (ECtHR) had ruled that Mr Clift did have a ‘status’ for the purposes of  Article 14
of  the ECHR and that he had suffered discrimination.8 In Stott Lady Black helpfully
summarised the respects in which the ECtHR had gone further than the House of  Lords
in Clift, and she examined three more recent decisions of  the ECtHR, two of  which also
involved prisoners,9 concluding that they confirmed the ECtHR’s approach in Clift. Lady
Black then analysed how the term ‘status’ had been dealt with by the House of  Lords and
Supreme Court in cases other than Clift. There were four such decisions prior to that
case,10 from which she extracted seven propositions. After looking at four further
decisions issued after Clift11 she remarked that just one of  the seven propositions was no
longer valid, namely the proposition that a person could have a ‘status’ only if  he or she
had a personal characteristic separate from the differential treatment being complained
about. In Clift the ECtHR had made it clear that differential treatment could itself  confer
a ‘status’. 
This acceptance by the Supreme Court of  a new approach to the concept of  ‘status’

is significant because it greatly extends the potential of  Article 14 to address instances of
inequality. ‘Status’ no longer needs to be something analogous to the characteristics
expressly mentioned in Article 14 as bases for discrimination claims. Not only is being a
prisoner a ‘status’, being a particular type of  prisoner can be a ‘status’ too. Lord Carnwath,
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12   He was one of  three dissenters in the Supreme Court’s decision in the Brexit case, R (Miller) v Secretary of  State
for Exiting the EU [2017] UKSC 5, [2018] AC 61. Since 2015 he has also manifested a traditionalist streak when
dissenting in Airtours Holidays Transport Ltd v Commissioners for HM’s Revenue and Customs [2016] UKSC 21, [2016]
4 WLR 87, on the meaning of  ‘supplying services’ for the purposes of  VAT law; Impact Funding Solutions Ltd
v Barrington Support Services Ltd [2016] UKSC 57, [2017] AC 73, on the interpretation of  exemption clauses in
insurance contracts; Goldtrail Travel Ltd (In Liquidation) v Onur Air Tasimacilik AS [2017] UKSC 57, [2017] 1
WLR 3014, on making an appeal conditional upon a payment into court; and Regency Villas Title Ltd v Diamond
Resorts (Europe) Ltd [2018] UKSC 57, [2018] 3 WLR 1603, on the reach of  the law on easements.  

13   See (n 9) above. Minter refers also to Massey v UK App No 14399/02, judgment of  8 April 2003, an application
made by a prisoner who lost in the High Court: see R (Massey) v Secretary of  State for Justice [2013] EWHC 1950
(Admin).

14   See (n 1) [179].
15   [2017] UKSC 36, [2017] AC 624.
16   [2019] UKSC 2, [2019] 2 WLR 440.
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who is known for being a rather conservative judge,12 did not think that the ECtHR had
gone as far as the majority thought it had in this area. Citing Minter v UK,13 where the
ECtHR decided an application was inadmissible because it was based on the flimsy
argument that prisoners sentenced under a different regime from one used earlier were
treated preferentially, he stated:

I would need considerable persuasion that the authors of  the Convention
intended mere conviction of  a criminal offence, or subjection to a particular
custodial regime, to entitle the recipient to specially protected status under
human rights law. More generally, it is important that Article 14 is kept within its
proper role within the Convention, and outside the core protected areas is not
allowed to develop into a means of  bypassing the carefully defined limits
applicable to the individual rights.14

Fortunately the majority in Stott clearly rejected Lord Carnwath’s position, but the case as
a whole provides further evidence of  how careful the Supreme Court now is to locate its
human rights decisions within the jurisprudence of  the ECtHR. None of  the Justices
treated the position of  the ECtHR as binding, especially as there was no Grand Chamber
judgment on the point, but they all accorded it deep respect and tried to be consistent
with it. In Poshteh v Royal Borough of  Kensington and Chelsea the Supreme Court said that
before it would change a domestic precedent in the light of  the jurisprudence of  the
ECtHR it would await a full consideration of  the matter by the Grand Chamber of  that
court.15 However, as we know from the more recent decision in R (Hallam) v Secretary of
State for Justice,16 even when there is a Grand Chamber judgment in play Supreme Court
Justices may still disagree about its import and may therefore remain reluctant to depart
from one of  their own precedents. 

Analogous situations and justification

Having held in favour of  Mr Stott on the status point, the court then found by three to
two (Lady Hale and Lord Mance dissenting) that on the facts before them the
discrimination in question was justified. In accordance with custom and practice all the
judges dealt with the justification issue in two parts, even though the wording of  Article
14 does not explicitly require such an approach. They first considered whether Mr Stott
was in an ‘analogous situation’ to other prisoners who were treated differently. On this
the majority’s view was summed up by Lady Black in this fashion:



. . . the various sentencing regimes have to be viewed as whole entities, each with
its own particular, different, mix of  ingredients, designed for a particular set of
circumstances.17

That ruling would have been enough to reject Stott’s appeal on the basis that he was not
in an analogous situation to that of  other prisoners, but the majority added that, even if
it was in an analogous situation, the difference in how he was treated as far as eligibility
for parole was concerned was objectively justifiable. They observed that EDS prisoners
were different from other prisoners with determinate sentences because the former must
first have been designated as presenting a significant risk of  serious harm to members of
the public.18 Moreover, compared with prisoners serving indeterminate sentences, EDS
prisoners were in at least one respect in a better position because they had a guaranteed
end date to their incarceration.19

Lady Hale and Lord Mance thought that there was no justification for requiring EDS
prisoners to remain in prison for two-thirds of  the custodial term appropriate to the
seriousness of  their offending while discretionary life sentence prisoners were eligible for
release after just one-half  of  what would have been the appropriate determinate sentence
for their conduct. Lady Hale pointed out that a discretionary life sentence prisoner is even
more dangerous than an EDS prisoner,20 although Lord Hodge said that that was not
necessarily the case.21 She stressed that the most important question any prisoner wants
an answer to is ‘When will I get out?’ 
In truth, the requirement that a discrimination claimant must show that he or she is in

an analogous situation to someone who is treated more advantageously seems to be an
unnecessary addition to the requirement that any difference in treatment be justifiable. The
latter should surely embrace the former, in the sense that if  there is an objectively justifiable
reason why two prisoners are treated differently it ought to be clearly explicable by those
who are applying the treatment in the first place. Merely saying that the prisoners have been
sentenced under different regimes should not be enough. The erection of  additional hurdles
which alleged victims of  inequality have to overcome if  they are to succeed in a
discrimination claim is tantamount to reinforcing the systemic nature of  some forms of
inequality. Notoriously, systemic discrimination is the hardest kind of  discrimination to
combat because systems are often the product of  ingrained assumptions and bureaucratic
complacency. It is obvious that the sentencing of  convicted criminals is a complicated
process, one which inevitably requires a wide range of  personal factors to be taken into
account, but the process should not be made additionally complex by creating further
differences between criminals based supposedly, but often spuriously, on penological
grounds. The average onlooker, not to mention the average prisoner, would undoubtedly
detect a fundamental unfairness in such an approach, especially if  the difference manifests
itself  in the calculation of  when the prisoner becomes eligible for release. 
Although it was not an issue in Stott, UK discrimination law also suffers from

maintaining the distinction between direct and indirect discrimination, a distinction which
the ECtHR manages to do without. In recent years the UK Supreme Court has often
been divided over whether particular forms of  discrimination fall into the direct or

Northern Ireland Legal Quarterly 70(1)

17   See (n 1) [155]. At [193] Lord Hodge agreed: ‘It is appropriate to take a holistic approach to each sentencing
regime in deciding whether or not one regime is analogous to another.’

18   Ibid [146]. See the Criminal Justice Act 2003, s 226A(1)(b).
19   Ibid [155].
20   Ibid [218].
21   Ibid [193].
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indirect category, most noticeably in R (E) v Governing Body of  JFS,22 Bull v Hall23 and
R (SG) v Secretary of  State for Work and Pensions.24 One reason for the distinction is meant to
be that there are some forms of  discrimination which should never be justifiable (direct
discrimination) and others which should occasionally be justifiable (indirect
discrimination), but as well as introducing a demarcation line which is difficult to define
this ignores the fact that in extreme cases even so-called direct discrimination is and
should be permitted.25

When deciding whether discriminatory enjoyment of  a right is justifiable the nature
of  the right in question surely matters. In Stott Lady Black conceded that because the right
to liberty is such an important right differential early release schemes need to be carefully
scrutinised lest they violate it.26 If  Messrs Clift or Stott had been complaining not about
their additional loss of  liberty but about their lesser entitlement to visits, enhanced ‘pay’
for prison labour or ‘single cell occupancy’, the majority’s calculus as to whether such
adverse treatment was justifiable may well have been different. In the assessment of
justification more intense scrutiny is bound to be given to differential treatment affecting
a person’s liberty than to such treatment affecting the right to a private or family life. At
the same time, although the right to liberty is not one of  the qualified rights in the ECHR,
it is not one of  the absolute rights either: some prisoners may therefore enjoy a lesser
right to liberty than others, as the outcome to the Stott case indicates. But it would be
better if  the differential right to liberty were expressed in the length of  sentence imposed
on prisoners in the first place, not in the rules on their eligibility for parole. If  the
explanation for requiring some prisoners to serve two-thirds of  their sentence before
being eligible for parole is public protection and public confidence in criminal
sentencing,27 those prisoners should be given a longer sentence in the first place. In Stott
the majority unfortunately accepted, as the ECtHR has done, that courts should interfere
with penal policy only if  it renders the right to liberty arbitrary – a high threshold.28

For countries that have ratified Protocol 12 to the ECHR, which extends the
Article 14 right not to be discriminated against in relation to enjoyment of  ‘the rights and
freedoms set forth in this Convention’ to enjoyment of  ‘any right set forth by law’, there
will be many other opportunities for claims to be made based on status, and there too
justifiability will often be the key issue. Regrettably neither the UK nor Ireland has ratified
Protocol 12, and there seems no immediate prospect of  their doing so.29

Notes and commentaries

22   [2009] UKSC 15, [2010] 2 AC 728.
23   [2013] UKSC 73, [2013] 1 WLR 3741. 
24   [2015] UKSC 16, [2015] 1 WLR 1449.
25   An employer can discriminate against an employee directly on the basis of  his or her age if  the employer can

show that this was a proportionate way of  achieving a legitimate aim: Equality Act 2010, s 13(2). Moreover,
non-disabled persons and single persons cannot claim discrimination on grounds of  disability or marital
status.

26   See (n 1) [81]. On this she cited the warning of  the ECtHR in Clift v UK (n 8) above, paras 62 and 73.
27   These are the reasons given by Lady Black at [152]–[154] and Lord Hodge at [199].  
28   See in particular Lord Hodge at [198]–[200], referring to Clift v UK (n 8) above, paras 73 and 74. 
29   Twenty countries have so far done so, including Finland, the Netherlands and Portugal.
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How does today’s Supreme Court 
conceptualise human rights?

Professor Brice Dickson*

Introduction
An assessment of how any top national court currently approaches human 
rights is a large undertaking and I therefore think it is appropriate to make 
three opening disclaimers in this article. First, as the Irish Supreme Court is 
an institution one should not attribute the views of individual judges to the 
body as a whole. This applies even more so when the court is required to give 
a single judgment in a case and cannot even disclose whether there were 
any dissenting voices on the issues in question.1 Second, as an academic I am 
conscious of the freedom I have to say what I want at all times; judges, on the 
other hand, especially those who have not yet retired, and even when they are 
speaking or writing extra-judicially, are under serious constraints in what they 
can say about their underlying judicial philosophies or their working methods. 
Third, conceptualising human rights is inherently problematic for anyone, but 
it is especially so for judges, who by nature and necessity are pragmatic and 
result-orientated, not theoretical or ambivalent.

What are human rights?
In asking how Supreme Court judges conceptualise human rights one is really 
asking what do they think human rights are? Most importantly, do they view 
them from a positivist position, that is, as rights which exist only if Irish law 
expressly says they exist. Or do they see them as values which exist prior to, 
or outside of, the law and which can therefore be taken into consideration by 
judges when they are interpreting and developing the law, in the same way, 
perhaps, as the ideas of fairness and justice might inform that interpretation 

* Emeritus Professor of International and Comparative Law, Queen’s University Belfast, 
Northern Ireland.

1. This is the position the Irish Supreme Court finds itself in when examining the 
constitutionality of Bills referred to it by the President of Ireland under Article 26 of 
the 1937 Constitution. Until 28 October 2014 the ‘one judgment rule’ also applied to 
post-enactment reviews of legislation conducted by the Court under Article 34.4 of 
the Constitution, but that requirement was repealed by the Thirty-third Amendment 
of the Constitution (Court of Appeal) Act 2013, s 5(2)(e)-(g). 
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or development? This fundamental difference in the way human rights can 
be conceptualised is by no means the only issue that arises in this field, but 
it is probably the most important. This article argues that, by and large, but 
especially in the last 25 years or so, Irish Supreme Court judges have adopted 
an unduly positivist approach to human rights, ignoring the more values-based 
approach to human rights associated with, amongst others, Ronald Dworkin 
(who sees human rights as performing a moral task) and John Rawls (who sees 
them as essentially political tools).2

The underlying reason for this, I suggest, is that in this modern world 
Supreme Court judges are more aware than ever of the pivotal role they play 
in the governance of the Irish state. They are very conscious of the power 
they possess to change the nature of Irish society, but at the same time they 
know that the Supreme Court’s legitimacy largely depends on the court not 
undermining the democratic nature of the State by trespassing too casually 
into areas which are usually left to elected politicians to sort out. They see 
their role in rather narrow legalistic terms: they are there to resolve disputes in 
accordance with rules already set out, not to arrive at novel solutions based on 
new rules of their own devising. Judicial restraint has doubtless been adopted 
quite deliberately to protect the judges from accusations of power-grabbing. 
One can only imagine the conversations that go on during judicial conferences 
following the hearing of a case and before judgments are written, but it would 
be surprising if, from time to time, a Supreme Court justice does not air the 
view that to decide the case in one way would inevitably draw the court into a 
political maelstrom while to decide it in another would conveniently divert the 
spotlight on to the government or the Oireachtas.

I do not decry such an attitude. There is much to be said for it. The Irish 
Supreme Court should not become a politicised court in the way that the US 
Supreme Court has become. But nor should it be overly deferential to what 
is deemed to be the political consensus at the time, as sometimes even the 
European Court of Human Rights seems to have been. I am thinking, for instance, 
of that court’s decisions relating to the wearing of Islamic headscarves, where 
too frequently it has suggested that public order or the prevention of crime can 
justify a ban on the wearing of such scarves.3

2. For a useful critique, especially of Dworkin’s position, see George Letsas, ‘Dworkin 
on Human Rights’ (2015) 6 Jurisprudence 327. 

3. Dahlab v Switzerland App no 42393/98 (ECtHR, 15 February 2001); Şahin v Turkey 
(2007) 44 EHRR 5; Kurtulmuş v Turkey App no 65500/01 (ECtHR, 24 January 2006); 
Dogru v France (2009) 49 EHRR 8; Aktas v France App no 43563/08 (ECtHR, 30 June 
2009); SAS v France (2015) 60 EHRR 11; Barik Edidi v Spain App no 21780/13 (ECtHR, 26 
April 2016); Belcacemi and Oussar v Belgium App no 37798/13 (ECtHR, 11 July 2017); 
Dakir v Belgium App no 4619/12 (ECtHR, 11 July 2017).
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The Supreme Court’s approach to human rights over time
It is well known that the court’s history regarding rights can be depicted in the 
shape of a bell curve. During the years of the Free State, the Emergency and the 
post-War depression, the court was relatively quiet in this area. In the 1960s and 
70s it became more activist, although its position on family life was still rather 
patriarchal – not to say patronising. In subsequent years a further ‘quietism’ 
seems to have settled on the court, a position which has persisted even after 
the passing of the European Convention on Human Rights Act in 2003.

A low point was the judgments of the majority in State (Ryan) v Lennon 
in 1934. Mr Justice FitzGibbon explicitly rejected the argument that ‘there 
are certain rights, inherent in every individual, which are so sacred that no 
legislature has authority to deprive him of them’.4 Stubbornly adhering to his 
judicial duty to apply the law as it existed, and ironically comparing the Free 
State with Shakespeare’s England – ‘this other Eden…this precious stone…
this blessed plot’, FitzGibbon J went on to uphold the validity of the draconian 
Article 2A in the 1922 Constitution, inserted by the Oireachtas through the 
Constitution (Amendment No 17) Act 1931. Of course, Chief Justice Kennedy 
dissented in that case and in doing so relied upon the natural law conception 
of human rights, citing in support the Preamble to the Free State’s Constitution 
which said that ‘all lawful authority comes from God to the people’. But he relied 
upon a second argument too. He thought that the Constituent Assembly which 
had agreed the 1922 Constitution had enunciated ‘statements of fundamental 
principle’ that were intended to be ‘immutable and absolute, subject only to the 
specific qualifications expressed in certain cases’.5 One of those fundamental 
principles, he claimed, was the right of the people to approve or not to approve 
an amendment to the Constitution.

Kennedy CJ did not supply criteria for identifying the fundamental principles 
enunciated by the Constituent Assembly and in my opinion his resort to natural 
law thinking was unfortunate, but his underlying approach is surely to be 
applauded. He was conceptualising human rights as values that were deserving 
of constitutional protection. It would have been better if he had specifically 
listed as fundamental rights the right not be interned indefinitely without trial, 
the right to a fair trial and the right not to be subjected to a higher penalty than 
was prescribed for an offence at the time it was committed, but he was on the 
correct lines in suggesting that some rights are so important as to be rarely if 
ever breachable. He could usefully have specified such rights as fundamental 
features of the rule of law or the principle of legality. Those features of democracy 
would have served his purpose just as well as his resort to the concept of natural 
law.

The 1937 Constitution provided the Supreme Court with an opportunity 
to adopt a different approach to human rights, especially as the Constitution 

4. [1935] IR 170, 230.
5. ibid 208.
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contained a Bill of Rights in Articles 40 to 44, supplemented by Directive 
Principles of Social Policy in Article 45. Perhaps the novelty of the document 
– not to mention the prevailing conservatism of the times given the influence 
of the Catholic church – operated to make the judges every bit as cautious as 
they had been during the life of the Free State. A turning point came in 1961. 
That was the year in which Cearbhall Ó Dálaigh was appointed Chief Justice, 
when Brian Walsh was made a Supreme Court judge and when the Supreme 
Court was officially re-established in line with the requirements of the 1937 
Constitution. In the years 1963 to 1966 four significant decisions were taken 
by the court which indicated that its conceptualisation of human rights had 
altered.

Unenumerated or unspecified rights
In State (Quinn) v Ryan,6 where Philip Quinn had been bundled across the 
border into Northern Ireland and then shipped to England for trial, Ó Dálaigh 
CJ described the police’s behaviour as ‘the negation of law and a denial of 
justice’.7 Walsh J added that in guaranteeing people the right to challenge 
their deprivation of liberty Article 40.4 of the Constitution rendered invalid 
any law which frustrated that right, and for guidance on how to interpret the 
Constitution he explicitly preferred to look to the US’s Supreme Court than to 
the UK’s House of Lords.

In People (AG) v O’Brien8 Walsh J and his brethren again departed from UK 
common law and applied instead the US court’s approach to the admissibility 
of unconstitutionally obtained evidence. Although the Irish Supreme Court 
dismissed the appeal of the two O’Brien brothers, it subtly changed the way it 
was prepared to consider human rights (in this case the right to a fair trial) by 
stressing the relevance of US precedents.9

In People (AG) v O’Callaghan10 the Supreme Court went even further in 
distancing itself from the position of other common law jurisdictions on the 
right to bail. Ó Dálaigh CJ and Walsh J each recoiled at the notion that a person 
could be subjected to custodial remand just because, if released, he or she might 
commit another serious offence. This was a noble view but perhaps not an 
entirely realistic one. Even at the time it was criticised by Ronan Keane, a future 
Chief Justice.11 It betokened an approach to human rights which was more 
ideologically driven than was necessary. It was not backed up by any reference 

6. [1965] IR 70, but decided in 1963.
7. ibid 121.
8. [1965] IR 142.
9. Walsh J relied in particular on two 1961 precedents: Silverman v US 353 US 505 and 

Mapp v Ohio 367 US 643. 
10. [1966] IR 501.
11. ‘Preventive justice’ (1967) 2 Irish Jurist (ns) 233. Keane (at 237) also expressed the wish 

that the Supreme Court ‘might make use of its newfound freedom to break loose 
from…narrow legalism’.
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to decisions of the European Commission or judgment of the European Court 
of Human Rights, although admittedly the latter was still in its infancy at the 
time. It did not acknowledge that the safety of the public might be at risk if 
a suspected criminal was released prior to trial. The court’s position prevailed, 
however, for 30 years: it was only in 1996 that the Constitution was amended 
after 75 per cent of those voting in a referendum agreed that bail could be 
refused to a person charged with a serious offence if this was ‘reasonably 
considered necessary to prevent the commission of a serious offence’.12

Finally, in Ryan v AG the Supreme Court famously upheld the right to bodily 
integrity in a case where a woman was complaining about the fluoridation 
of water. Speaking for the court, Ó Dálaigh CJ accepted the view of Kenny J 
in the High Court that the ‘personal rights’ mentioned in Article 40.3.1° of the 
Constitution are not exhausted by the enumeration of ‘life, person, good name, 
and property rights’ in Article 40.3.2° nor by the more detached treatment of 
specific rights later in the article.13 Understandably the Supreme Court refused 
to list all the rights which might properly fall within the category of ‘personal 
rights’, but it did accept the contention by Gladys Ryan’s counsel, Seán MacBride, 
that the category should include the right to ‘bodily integrity’, something which 
the Attorney General also conceded by acknowledging the term ‘a right to the 
integrity of the person’.14 The court went on to reject Mrs Ryan’s challenge to the 
law authorising fluoridation because on the facts any interference with bodily 
integrity had been negligible (and beneficial to boot). Nor did it think that the 
law violated her family’s rights which, under Article 41.1.1°, are supposedly 
‘inalienable and imprescriptible’ and ‘antecedent and superior to all positive 
law’.15

It was on these rather slender foundations that the Supreme Court first 
expressed its support for what have since become known as unenumerated or 
unspecified rights. It is perhaps unfortunate that they have been so described, 
for the terms suggest that they are wholly new rights, additional to those 
explicitly mentioned in the Constitution, rather than just the interpretative 
outworkings of the explicit rights. The European Court of Human Rights has 
greatly expanded upon the wording of the rights set out in the European 
Convention on Human Rights (ECHR) which was agreed as long ago as 1950, 
but it has avoided giving the impression that in doing so it was conjuring 
up new rights rather than giving a ‘dynamic and evolutive’ interpretation to 
existing rights.16 At times, it has categorised new rights as procedural rather 
than substantive, such as when it developed the right to life, guaranteed by 

12. Article 40.4.7° of the Constitution and the Bail Act 1967, s 2(1).
13. [1965] IR 294 (decided 3 July 1964).
14. [1965] IR 294, 335. 
15. It also rejected Mrs Ryan’s claim that the fluoridation law violated her right as a 

parent, under Article 42 of the Constitution, to provide for the physical education of 
her children.

16. This is sometimes called ‘the living instrument’ doctrine. See, eg, Bernadette Rainey, 
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Article 2 of the ECHR, as embracing the right to a thorough investigation of the 
deprivation of life.17

The return to judicial restraint
The relative blossoming of human rights jurisprudence on the part of the 
Supreme Court in the 1960s was to be welcomed but alas it was not given a 
solid conceptual or theoretical basis at the time and it has therefore proved to 
be unenduring. Amongst the unenumerated rights which the Supreme Court 
has subsequently recognized, either directly or through confirming the position 
adopted by the High Court in an earlier case, are the right to travel within the 
State and the right to marry,18 the right to access the courts,19 the rights of an 
unmarried mother in relation to her child,20 the right to fairness in criminal 
procedures,21 the right to earn a livelihood,22 the right to marital privacy,23 the 
right to legal representation if charged with a criminal offence,24 the right to 
beget children,25 the rights of children,26 the right to dignity in the context 
of refusing medical treatment27 and the right to know the identity of one’s 
natural mother.28 Instances of unenumerated rights which the Supreme Court 
has refused to recognise include the right not to be criminalised for exercising 
one’s homosexuality,29 the right not to have to prove one has suffered harm 
when there has been an environmental nuisance,30 the right not to be secretly 

Elizabeth Wicks and Clare Ovey, Jacobs, White and Ovey: The European Convention on 
Human Rights (7th edn, OUP 2017) 76-81. 

17. McCann v UK (1996) 21 EHRR 97. Later the European Court designated this as a free-
standing right: Šilih v Slovenia (2009) 49 EHRR 37.

18. Ryan v Attorney General [1966] IR 501.
19. Macauley v Minister for Posts and Telegraphs [1966] IR 345, where Kenny J held in the 

High Court that it was unconstitutional to require legal proceedings brought against 
State bodies to be based on the consent of the Attorney General. This position was 
approved by the Supreme Court in Byrne v Ireland [1972] 1 IR 241. Walsh J later 
described this as ‘the fundamental political right of the citizen’: ‘The Constitution 
and Constitutional Rights’ in Frank Litton (ed), The Constitution of Ireland 1937-1987 
(Institute of Public Administration 1988) 86, 88.

20. State (Nicolaou) v An Bord Uchtála [1966] IR 567; see too G v An Bord Uchtála [1980] 
IR 32.

21. In re Haughey [1971] IR 217.
22. Murphy v Stewart [1973] IR 97.
23. McGee v Attorney General [1974] 1 IR 284.
24. State (Healy) v Donoghue [1976] IR 325. 
25. Murray v Ireland [1991] ILRM 465.
26. In re Article 26 and the Adoption (No 2) Bill 1987 [1989] IR 656. The insertion of Art 42A 

into the Constitution in 2012 (effective as from 28 April 2015) has made children’s 
rights explicit. 

27. Re a Ward of Court (No 2) [1996] 2 IR 79. Assuring the dignity of the individual is one 
of the goals mentioned in the Preamble to the 1937 Constitution. 

28. O’T v B [1998] 2 IR 321; Keane J dissented. 
29. Norris v Attorney General [1984] IR 36.
30. Hanrahan v Merck Sharp and Dohme [1988] ILRM 629.
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observed while moving around public streets,31 the right not to have the source 
of one’s private finances investigated32 and the right to assisted suicide.33

No unenumerated right has been acknowledged by the Supreme Court 
since 1998.34 It may therefore be tempting to deduce that the concept of 
unenumerated rights is past its sell-by date. But that would be premature. True, 
in the early 1990s distinguished practitioners and judges such as Gerard Hogan 
and Niall McCarthy intimated extra-judicially that considerable caution should 
be exercised by courts before they create any additional unenumerated rights.35 
And in 1996 the Constitutional Review Group proposed that Article 40.3.1° of 
the Constitution should be amended so as to provide a comprehensive list of 
fundamental rights which ‘should confine further recognition of fundamental 
rights by the courts to those necessarily implicit in the rights expressly listed’36 
but that has not happened. Keane CJ was opposed to extension of the concept 
on at least two occasions, in O’T v B37 and TD v Minister for Education.38 In TD he 
said: ‘I would have the gravest doubts as to whether the courts at any stage 
should assume the function of declaring what are today frequently described 
as “socio-economic rights” to be unenumerated rights guaranteed by Article 
40’.39

Notwithstanding all this, it would be wrong to conclude that the era of judicial 
activism in the human rights field should be considered to be over. At the same 
time, no Supreme Court judge has yet delineated the appropriate criteria to be 
used when seeking to identify an unenumerated constitutional right, and nor 
has any non-judicial constitutional expert. That is a challenge which someone 
ought to rise to, judicially or extra-judicially. In 2018 Gerry Whyte attempted 

31. Kane v Governor of Mountjoy Prison [1988] IR 757.
32. Haughey v Moriarty [1999] 3 IR 1. 
33. Fleming v Ireland [2013] 2 IR 417.
34. But the High Court recognised the right to environmental protection in 2017: 

Merriman v Fingal County Council [2017] IEHC 695 (Barrett J). See too Humphreys J in 
Carter v Minister for Education [2018] IEHC 539, where he recognized a constitutional 
right of reasonable access to available higher education and vocational training; and 
Finlay Geoghegan J in Gorry v Minister of Justice and Equality [2017] IECA 282, where 
she suggested that the right of a citizen to live in Ireland and the individual spouse’s 
right of cohabitation might be personal rights protected by Art 40.3. (I am indebted 
to an anonymous reviewer of a draft of this article for these references.) 

35. Gerard Hogan, ‘Unenumerated personal rights: Ryan’s case re-evaluated’ (1990-
92) 25-27 Irish Jurist (ns) 95; Niall McCarthy, ‘Observations on the protection of 
fundamental rights in the Irish Constitution’ in Deirdre Curtin and David O’Keeffe 
(eds), Constitutional Adjudication in European Community and National Law: Essay for 
the Hon Justice T F O’Higgins (Butterworth Ireland 1992) 179-182. 

36. Report of the Constitutional Review Group (Stationery Office 1996) 259 (emphasis 
added). 

37. [1998] 2 IR 321.
38. [2001] 4 IR 259, paras 64-66. See too his extra-judicial thoughts in ‘Judges as law-

makers: the Irish experience’ (2004) 4(2) Judicial Studies Institute Journal 1, 15-18.
39. ibid, para 166.
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to do so in his John Kelly Lecture;40 I agree with what he said there but would 
welcome an even wider-ranging approach. The most obvious source for new 
thinking about human rights is the extensive body of standards which have 
been set out in numerous multilateral human rights treaties, many of which 
Ireland has ratified but not, alas, incorporated into domestic law.

The marginalisation of the common law
It is clear, then, that in the realm of human rights the Supreme Court has seen 
its role as being to apply, rather than develop, the rights protected by the 1937 
Constitution. It has been somewhat reluctant to read words into Articles 40 to 
44, or to construe those words in the light of international human rights treaties. 
It has seen no need to expound its own ‘theory’ of human rights because it 
has been content to delegate to the Oireachtas (and to the people through 
referendums) the task of deciding what rights are deserving of protection. It 
has not seriously considered whether Irish law should protect human rights 
other than those listed in or inferred from the Constitution, no doubt partly 
because if it did so it would not be able to declare domestic legislation that was 
in breach of those new rights to be unconstitutional, thereby severely limiting 
their protection.

Ireland’s Supreme Court has not bothered, any more than the UK’s Supreme 
Court has done (or the House of Lords before it), to develop the protection of 
human rights under the common law. In the UK this might turn out to be a 
serious deficit if the Human Rights Act of 1998 is repealed, as the Conservative 
Party has pledged to do if it is still in power after Brexit and the next general 
election. I have argued elsewhere that, although the UK’s Supreme Court has 
done a good job since 2009 (and the House of Lords too between 2000 and 
2009) in ensuring that domestic UK legislation is compliant with the ECHR, it 
has left the protection of human rights vulnerable by not ensuring a parallel 
development of the common law.41 It has been insistent, for example, that there 
is still no right to privacy under the common law, and it is arguable that in the UK 
there is no common law right not to be subjected to degrading treatment. The 
UK Supreme Court has been willing to develop common law rights to access to 
justice and to a fair trial, and its law on the right to administrative justice is now 
very advanced, probably more so than Ireland’s, but it has nevertheless become 

40. Gerry Whyte, ‘On Lord Ellenborough’s Law of Humanity’ (2018) 60 Irish Jurist 
1, delivered at University College Dublin, 8 March 2018. Whyte argues that the 
constitutional objective of the dignity of the individual could provide fertile ground 
for judicial developments in this area. See too Conor O’Mahony, ‘If a Constitution is 
easy to amend, can judges be less restrained? Rights, social change and Proposition 
8’ (2014) 27 Harvard Human Rights Journal 191.

41. Brice Dickson, ‘Repeal the HRA and rely on the common law?’ in Katya S Ziegler, 
Elizabeth Wicks and Loveday Hodson (eds), The UK and European Human Rights: A 
Strained Relationship? (Hart 2015) 115-133.
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over-reliant on the law relating to Convention rights which may, sooner rather 
than later, disappear from the statute book.

The Supreme Court and the ECHR
Prior to the ECHR Act coming into force on the last day of 2003 there were 
some egregious examples of the Irish Supreme Court neglecting to uphold 
rights which the European Court later had little hesitation in upholding. The 
cases include Norris v Ireland, where three out of five Supreme Court judges 
held that criminalising homosexuality was not a breach of David Norris’s right 
to a private life but 8 of the 14 judges who considered the matter in Strasbourg 
thought otherwise. The judges in Strasbourg applied the reasoning adopted 
in Dudgeon v UK, where unfortunately the Irish judge, Brian Walsh, was of the 
view that none of Jeff Dudgeon’s rights had been breached and indeed that 
Dudgeon ought not to have been allowed to bring the case to Strasbourg in 
the first place because he did not satisfy the definition of a ‘victim’ within the 
terms of the ECHR. It is worth recalling that in Dudgeon Brian Walsh tried to 
draw a distinction between people who are gay ‘because of some kind of innate 
instinct or pathological constitution judged to be incurable’ and those ‘whose 
tendency comes from a lack of normal sexual development or from habit or…
experience or…other similar causes but whose tendency is not incurable’.42 
Even for 1981 this was antediluvian thinking.

In AG v Open Door Counselling Ltd the Supreme Court upheld the view of 
the President of the High Court (Hamilton P) that Open Door (and the Dublin 
Well Woman Centre) had no constitutional right to provide information to 
women about abortion facilities in England,43 but in Strasbourg the European 
Court held by 15 votes to 8 that this was a violation of the organisations’ right 
to free speech under Article 10 of the ECHR.44 In Keegan v Ireland the European 
Court (by 9 votes to 0) again overturned a Supreme Court ruling that the 
natural father of a child had no right to be the legal guardian of his child and 
no right to challenge the decision to place his child for adoption.45 In Heaney 
and McGuinness v Ireland Strasbourg ruled that the Irish Supreme Court had 
failed to apply the ECHR’s standards on a fair trial by holding that security and 
public order concerns justified criminalising people for not answering police 
questions: such a stance by the Supreme Court clearly extinguished the very 
essence of the applicant’s fair trial rights.46 In DG v Ireland the European Court 
found that the Supreme Court had denied the applicant any vindication of his 
right to liberty because it had ordered him to continue to be held in a juvenile 

42. (1982) 4 EHRR 149, para 13 of Walsh J’s partly dissenting judgment.
43. [1988] IR 618.
44. Open Door Counselling and Dublin Well Woman Centre Ltd v Ireland (1993) EHRR 244.
45. (1994) 18 EHRR 342; the Supreme Court case is JK v VW [1990] 2 IR 437
46. (2001) 33 EHRR 12; the Supreme Court case is Heaney v Ireland [1996] IR 580.
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detention centre even though he had already served his time there.47 In two 
further cases, O’Reilly v Ireland48 and McMullen v Ireland49 the Supreme Court 
was itself found by the European Court to have so delayed the processing of 
litigation as to breach the applicants’ Article 6 rights to a fair hearing.

In citing these examples of decisions taken by the Supreme Court which 
were later found by the European Court of Human Rights to have overlooked 
violations of the ECHR I do not mean to imply that the Supreme Court was 
not doing its duty in deciding cases in accordance with the Constitution of 
Ireland. But what it was also doing was limiting its conceptualisation of human 
rights to that presented by that Constitution. It was effectively ignoring the 
fact that Ireland was a party to the most respected international human rights 
framework in the world and that disappointed litigants might well proceed to 
that framework’s court if they lost in the Supreme Court. The justices mostly 
proceeded on the assumption that the ECHR was irrelevant, even as an aid 
to interpretation of the Constitution. In Norris O’Higgins CJ said that ‘Neither 
the Convention on Human Rights nor the decision of the European Court in 
Dudgeon v UK is in any way relevant to the question which we have to consider 
in this case’50; in the Open Door case counsel referred the judges to EEC law 
but not to ECHR law; in Heaney and McGuinness the Supreme Court studiously 
ignored the ECHR even though in the High Court Costello J had gone out of 
his way to measure the Irish legislation in question against the proportionality 
test propounded by the European Court of Human Rights.51 There was, one 
might deduce, an almost wilful turning of a blind eye to the notion that human 
rights could mean anything other than what the Irish Constitution said about 
fundamental rights.

So much for the way Convention rights were conceptualised by the 
Supreme Court prior to the Convention becoming part of domestic Irish law. 
What difference, if any, has domestication of the Convention made to the way 
in which the Supreme Court conceives of human rights? The ECHR Act 2003 
has been in force for almost 15 years but it is still early to make a fully reliable 
assessment of whether it has influenced the Supreme Court’s thinking in the 
longer term. On balance, though, the picture does not look too rosy.

In raw statistical terms, there have so far been 83 occasions on which a 
decision by the Irish Supreme Court has been challenged in Strasbourg, 49 of 
which relate to facts that occurred before the 2003 Act came into force and 
34 which relate to facts that occurred thereafter. If we categorise declarations 
of inadmissibility and findings of no violation as unsuccessful applications, 

47. App no 39474/98 (ECtHR, 16 May 2002); the Supreme Court case is DG v Eastern Health 
Board [1997] 3 IR 511 (Denham J dissented).

48. (2005) 40 EHRR 40.
49. App no 42297/98 (ECtHR, 29 July 2004).
50. [1984] IR 36, 67.
51. See too the Pine Valley litigation: Pine Valley Developments Ltd v Dublin City Council 

[1982] ILRM 169; Pine Valley Developments Ltd v Ireland (1992) 14 EHRR 319.
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and friendly settlements and findings of a violation as successful applications, 
the ‘success rate’ for applications relating to facts occurring before the ECHR 
Act came into force was 29 per cent (14 out of 49) while the success rate for 
applications relating to facts occurring after the 2003 Act came into force was 
35 per cent (12 out of 34). This seems perverse, as one might have expected 
the Supreme Court to have been more successful at identifying violations of 
the ECHR after the Act came into force, thereby resulting in fewer findings of 
violation in Strasbourg. But too much should not be read into these numbers. 
It may well be, for example, that before the Act came into force recourse to 
Strasbourg seemed an attractive proposition to applicants because arguments 
about the ECHR could be made there which could not have been made in 
the Supreme Court, and this might have resulted in several ‘speculative’ cases 
being taken to Strasbourg, including some which were obviously out of time 
(applications have to be submitted within six months of the final decision in the 
domestic courts).

The Supreme Court has so far issued only one declaration of incompatibility 
under the 2003 Act. This was in Donegan v Dublin City Council,52 a case on the 
rights of tenants of social housing. The declaration led to an amendment to 
the Housing (Miscellaneous Provisions) Act 2014.53 But the European Court of 
Human Rights does not accept a declaration of incompatibility as an effective 
remedy for the purposes of Article 13 of the ECHR (which guarantees the 
right to an effective remedy for a breach of Convention rights): this is because 
the declaration does not oblige the State to change domestic law.54 Today 
the ECHR is still subordinate to Ireland’s Constitution. If the Supreme Court 
does not uphold a claim that a rule of Irish law is unconstitutional it does not 
automatically consider whether the rule is nevertheless in violation of the ECHR.

Expanding the Supreme Court’s frame of reference
Prior to the 2003 Act the position of the Irish Supreme Court was not that 
different from that of the House of Lords before the domestication of the ECHR in 
UK law through the Human Rights Act 1998. In addition, before the 2003 Act the 
Irish Supreme Court was constrained in this context by Article 29.6 of the 1937 
Constitution, which provides that ‘no international agreement shall be part of 
the domestic law of the state save as may be determined by the Oireachtas’. But 
surely that provision could have been interpreted as not preventing judgments 
of the European Court of Human Rights from being cited to and analysed by the 

52. [2012] IESC 18, [2012] 3 IR 600 (Murray, Hardiman, Fennelly, Finnegan and McKechnie 
JJ).

53. s 18(3).
54. A, B and C v Ireland (2011) 53 EHRR 13, para 150. The European Court takes the same 

position as regards declarations of incompatibility issued under the UK’s Human 
Rights Act 1998: Hobbs v UK (2007) 44 EHRR 54 and Burden v UK (2008) 47 EHRR 38.
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Supreme Court as part and parcel of the process of deciding how to interpret 
the fundamental rights provisions in the Constitution?

There have of course been occasions on which decisions by the Supreme 
Court have been upheld by the European Court of Human Rights, but in few 
of these did the Supreme Court specifically address the compatibility of Irish 
law with the ECHR. In Murphy v Independent Radio and Television Commission 
Barrington J, for the court, made it clear that ‘[w]hatever methodology nay 
be adopted by the European Court of Human Rights in deciding its cases 
we are bound to presume that a statute passed since the enactment of the 
Constitution does not violate the Constitution and we can only rule such an 
Act unconstitutional if that presumption has been rebutted’.55 There were also 
some high profile Irish cases which went to Strasbourg without having been 
looked at by the Supreme Court at all. Prominent amongst these is Airey v 
Ireland on the non-availability of civil legal aid in separation proceedings.56 If 
Mrs Airey was unable to get legal aid for those proceedings she was not going 
to get it for Supreme Court proceedings, so her application to Strasbourg was 
admitted even though on one (rather unrealistic) view she had not exhausted 
her domestic remedies.

Even if there was an excuse for the Supreme Court not upholding Convention 
rights prior to the coming into force of the ECHR Act 2003, no such excuse 
can apply today. Yet there are six cases in which that very phenomenon has 
occurred. Four of these are cases on delays in litigation, three of them civil57 and 
one criminal.58 The fifth case is O’Keeffe v Ireland,59 on the extent of negligence 
liability in Irish tort law. Hardiman J later explained extra-judicially why he felt 
that in that case the European Court misunderstood the way the issues involved 
had proceeded through the Irish courts60 and he has been joined in that 
criticism by former Chief Justice Keane.61 But the criticism is surely weakened 
by the fact that, as the Supreme Court rejected the State’s vicarious liability on 
the facts of the case, there was little likelihood of it accepting, even in principle, 
the possibility that the State was directly liable for the sexual abuse of a school 
pupil by a teacher employed in a school owned by the Catholic church. Even 
if such liability was accepted in principle the Supreme Court would probably 
not have accepted it on the facts of the case, given that they occurred in 1971 

55. [1999] 1 IR 12, 27.
56. (1979) 2 EHRR 305.
57. McMullen v Ireland App no 42297/98 (ECtHR, 29 July 2004); Barry v Ireland App no 

18273/04 (ECtHR, 15 December 2005); Rooney v Ireland App no 32614/10 (ECtHR, 31 
October 2013).

58. McFarlane v Ireland (2011) 52 EHRR 20 .
59. (2014) 59 EHRR 15.
60. ‘The jurisdiction of the European Court of Human Rights and the case of O’Keeffe v 

Hickey’ in Laura Cahillane, James Gallen and Tom Hickey (eds), Judges, Politics and the 
Irish Constitution (Manchester University Press 2017) Chap 6. 

61. ‘O’Keeffe v Ireland in Strasbourg: punishing the guilty?’ (2015) 38 DULJ 172.
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when, supposedly, proper practice in relation to the handling of child sex abuse 
allegations had not yet been developed.

The last of the post-2003 cases is Independent Newspapers (Ireland) Ltd v 
Ireland, where the Supreme Court reduced from €1,872,000 to €1,200,000 
a jury award issued against the Evening Herald for libel.62 The owners of the 
newspaper argued that even this reduced sum was a violation of their right to 
freedom of expression under Article 10 of the ECHR and the European Court 
of Human Rights agreed, ruling that the Supreme Court had not given clear 
reasons for announcing the highest libel damages ever awarded in Ireland 
while not categorising the defamation in question as the most serious it had 
encountered.63 So, although the Supreme Court tried hard to comply with the 
ECHR in this case – relying on the line taken by the European Court in an earlier 
case brought to Strasbourg by the same applicants64 – it still managed to fall 
foul of Convention standards.

One way in which the Supreme Court could re-conceptualise human rights 
is by explicitly adopting the conceptual framework deployed by the European 
Court when examining whether a qualified right has been justifiably interfered 
with. This requires the court to ask four questions: (1) was the interference with 
the right in accordance with clear and accessible law; (2) was the interference 
in pursuit of a legitimate aim; (3) in a democratic society was the interference in 
question necessary; and (4) was the interference proportionate or might some 
lesser kind of interference have sufficed? To date the Irish Supreme Court does 
not seem to have categorically accepted that this should be the approach it 
should use in all situations where qualified human rights are at issue, even if 
those rights are constitutional rights. It has certainly adopted a proportionality 
test in constitutional cases, but there remain significant concerns over the 
consistency and rigour with which that test has been applied.65 In the Meadows 
case66 the Supreme Court controversially introduced a test of proportionality 
into administrative law, but it has not yet applied that as broadly as it might. 
Until it does so – and in respect of non-Convention rights the UK Supreme 
Court has not yet fully accepted that framework either – it is unlikely to be fully 
compliant with the ECHR.

The Supreme Court could also take a leaf out of the European Court’s book 
(one now adopted by the UK Supreme Court too67) by allowing the interpretation 

62. Leech v Independent Newspapers (Ireland) Ltd [2014] IESC 79, [2015] 2 IR 214.
63. App no 28199/15 (ECtHR, 15 June 2017). 
64. Independent News and Media and Independent Newspapers Ireland Ltd v Ireland (2005) 

42 EHRR 46.
65. These are extensively considered in Gerard Hogan, Gerry Whyte, David Kenny and 

Rachael Walsh, JM Kelly: The Irish Constitution (5th edn, Bloomsbury 2018) paras 
7.1.42–7.1.98. 

66. Meadows v Minister for Justice, Equality and Law Reform [2010] IESC 3, [2010] 2 IR 701. 
67. Mathieson v Secretary of State for Work and Pensions [2015] UKSC 47, [2015] 1 WLR 

3250: here the Supreme Court looked not just to the UN Convention on the Rights 
of the Child but also to the UN Convention on the Rights of Persons with Disabilities.
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of Irish legislation on human rights to be influenced by the interpretation 
given to those rights in international human rights law. The European Court, 
for example, interprets the application of the ECHR to children in the light of 
the wording of the UN Convention on the Rights of the Child and the General 
Comments issued by the UN Committee on the Rights of the Child.68

Recent signs of a more holistic approach to human rights
In the past few years there have been occasional signs that the Supreme 
Court may be adopting a more open-minded, internationalist, approach to its 
conceptualisation of human rights. One of these is the decision in DPP v Gormley 
and White,69 where the court confirmed that before a suspect is questioned by 
the police he or she has a constitutional right to advice from a lawyer, but that 
no such advice has to be available before the police take a forensic sample 
from a suspect. The court built upon its decision in State (Healy) v Donoghue,70 
which established that when people are being processed through the criminal 
justice system they are entitled to ‘constitutional fairness’. In Gormley and White 
the court (through Clarke J) referred extensively to judgments of the European 
Court of Human Rights and to decisions in the US, Canada, Australia, New 
Zealand and the UK.71 To help justify his reasoning the learned judge referred to 
Walsh J’s judgment in McGee v Attorney General,72 where he stressed, in Clarke 
J’s paraphrase, that the Constitution is ‘a living document which requires to be 
interpreted from time to time in accordance with prevailing norms’.73 

In other important recent cases the Supreme Court has reached its 
conclusions on a human rights point only after referring to case law in other 
jurisdictions. It did so in CC v Ireland (No 2),74 where the question was whether 
a legislative provision75 breached the constitutional right not to be tried ‘save 

68. See, eg, the paper prepared for the Immigration Law Practitioners’ Association in 
2008 by Jamie Moloney, Steve Symonds and Elinor Harper, “Consideration by the 
European Court of Human Rights of the UN Convention on the Rights of the Child 
1989” (ILPA 2008) available at < https://www.ilpa.org.uk/data/resources/4081/09.07-
UN-Convention-on-the-Rights-of-the-Child-in-ECHR-cases.pdf>. The implicit 
invitation from MacMenamin J in Luximon & Balchand v Minister for Justice [2018] 
IESC 24 to invoke ‘the best interests of the child’ in immigration litigation is perhaps 
an indication of nascent Supreme Court thinking in this field. (I am grateful to an 
anonymous reviewer for this point.)

69. [2014] IESC 17 (Denham CJ, Murray, Hardiman, McKechnie and Clarke JJ). Hardiman 
J gave a separate judgment focusing on police practices more generally. 

70. [1976] IR 325.
71. [2014] IESC 17 per Clarke J at paras 6.1-6.11, 7.1-7.11 and 9.7.
72. [1974] IR 287, 319. See n 23 above.
73. [2014] IESC 17 per Clarke J at para 8.4.
74. [2006] IESC 33, [2006] 4 IR 1 (Murray CJ, Hardiman, Geoghegan, Fennelly and 

McCracken JJ).
75. Criminal Law (Amendment) Act 1935, s 1(1).
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in due course of law’.76 The court referred to judgments from Canada, the US 
and the UK, although it ignored the views of the European Court of Human 
Rights even though the applicant’s counsel had argued that the legislation 
violated Article 6 of the ECHR.77 In a sequel case, A v Governor of Arbour Hill,78 
the court (especially Murray CJ) did extend its gaze to the ECHR, as well as to EU 
law and even to the position in India. In DPP v JC,79 a case on unconstitutionally 
obtained evidence, the ECHR was apparently not argued but Hardiman J, 
in his extraordinarily long judgment,80 nevertheless discussed the relevant 
Convention jurisprudence in some detail.

The judgment in NHV v Minister for Justice and Equality81 is a further 
sign of hope. The court found that a legislative ban on asylum-applicants 
seeking employment while their asylum application asylum is pending was 
unconstitutional.82 In coming to that conclusion O’Donnell J, for the court, 
referred to Article 15 of the EU Charter on Fundamental Rights, to comments 
by the European Court of Human Rights on the connection between ‘private 
life’ and employment,83 and to General Comment No 18 (on the right to work) 
adopted by the UN Committee on Economic, Social and Cultural Rights in 2005. 
Having noted that the applicant in this case had been in the asylum-seeking 
system for more than eight years, unable to work during all of that time, the 
judge said: ‘The damage to the individual’s self-worth, and sense of themselves, 
is exactly the damage which the constitutional right seeks to guard against’.84 
In an even more recent judgment O’Donnell J stressed that, whatever the strict 
letter of human rights law might say, a government often has a discretion to act 
in a fashion motivated by humanitarianism.85

Conclusion
Two final points. Firstly, the Irish Supreme Court, like other courts in Ireland, 
is not an ‘organ of the State’ for the purposes of the ECHR Act 2003 and so is 
not obliged under section 3(1) of that Act to ‘perform its functions in a manner 

76. Art 38(1). The allegation was that the 1935 Act denied the defendant the opportunity 
to plead an honest mistake as to the age of the woman with whom he had had sex.

77. n 72 above, para 6.
78. [2006] IESC 45, [2006] IR 88 (Murray CJ, Denham, McGuinness, Hardiman and 

Geoghegan JJ).
79. [2015] IESC 31, [2017] 1 IR 417 (Denham CJ, Murray, Hardiman, O’Donnell, McKechnie, 

Clarke and MacMenamin JJ). The court later decided that the defendant should not 
be re-tried: [2015] IESC 50, [2017] 3 IR 417.

80. [2017] 1 IR 417, 461-567.
81. [2017] IESC 35 (Clarke CJ, O’Donnell, MacMenamin, Dunne and O’Malley JJ).
82. The ban was contained in the Refugee Act 1996, s 9(4) and re-enacted in the 

International Protection Act 2015, s 16(3)(b).
83. In Botta v Italy (1998) 26 EHRR 241, 256-8.
84. [2017] IESC 35, para 20.
85. DE v Minister for Justice and Equality [2018] IESC 16 (Clarke CJ, O’Donnell, McKechnie, 

MacMenamin and O’Malley JJ).
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compatible with the State’s obligations under the Convention provisions’. 
That is different from the position in the UK. Earlier this year, in an application 
brought by the Northern Ireland Human Rights Commission concerning the 
compliance of Northern Ireland’s abortion law with the ECHR,86 the UK Supreme 
Court found that the Commission had no standing to bring the application. But 
the court went on to consider the compatibility of the law if an applicant did 
have standing and it held that the law would be incompatible. Lord Kerr, for 
one, was partly minded to proceed in that way because he was conscious that 
as a public authority the Supreme Court is itself required to act in a way which 
is compatible with a Convention right.87

Secondly, in Ireland the Supreme Court is obliged, under section 2(1) of the 
2003 Act, to interpret and apply not just any statutory provision in a manner 
compatible with the State’s obligations under the Convention’s provisions but 
also ‘any rule of law’. Under the UK Act the interpretative duty applies only 
to legislation.88 This means that the Irish Supreme Court has more leeway to 
develop the common law – and indeed the Constitution, which is not just 
‘legislation’ – than the UK’s Supreme Court has. In my view it should make more 
constructive use of that leeway.

In conclusion, it is not profitable to examine Irish Supreme Court case law 
with a view to determining whether it fits better with, say, the interest theory 
of human rights or the will theory. The former presupposes that the main 
function of human rights is to protect essential human interests, while the 
latter sees human rights as being based on the fact that human beings have 
a unique capacity to express their personal free will. Such theorising is too 
lofty for any apex court. Nor should we expect to hear judges expounding a 
Marxist, a feminist or a utilitarian conception of human rights, though in the 
Sinnott case Hardiman J went out of his way to excoriate the liberal approach 
of John Rawls.89 But we are entitled to expect, I submit, that top judges should 
use their legal creativity when devising reasons for accepting a claim based on 
human rights that in its essential features is close to a claim that is already well 
established. I am hopeful that, with the Irish Supreme Court now largely freed 
from its heavy backlog of legacy cases, it will have the time and courage to 
become a court which leads the way in conceptualising human rights in a more 
progressive and internationalist fashion. 

86. In the Matter of an Application by the NIHRC [2018] UKSC 27.
87. Human Rights Act 1998, s 6(3). Lord Kerr made this point at a conference on abortion 

law at the University of Cambridge on 29 September 2018 (notes with author). 
88. Human Rights Act 1998, s 3(1).
89. Sinnott v Minister for Education [2001] 2 IR 545.
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THE IMPACT OF THE HUMAN RIGHTS ACT IN NORTHERN IRELAND 

 

Introduction 

 

 Amidst all the controversy surrounding the extent to which human rights are 

protected in Northern Ireland it is surprising that so little attention has been paid to the 

impact of the Human Rights Act 1998. Passed at Westminster in the same month as 

the Northern Ireland Act 19981 – which implemented significant parts of the Belfast 

(Good Friday) Agreement of 10 April 19982 – the Human Rights Act incorporated 

into the laws of all parts of the United Kingdom most of the rights contained in the 

European Convention on Human Rights of 1950.3 

 The Act was intended to ensure that all public authorities in the United 

Kingdom – including ‘any person certain of whose functions are functions of a public 

nature’4 – act compatibly with Convention rights. If they do not do so they can be 

sued by any victim of the act in question.5 For such breaches courts and tribunals can 

give whatever remedies they think appropriate within their existing powers.6 The Act 

also obliges courts to give effect to legislation, ‘so far as it is possible to do so’, in a 

way which is compatible with Convention rights,7 but in situations where legislation 

is too clearly in contravention of Convention rights to be interpreted in this way courts 

are empowered to invalidate it if it is subordinate legislation or to declare it 

incompatible if it is primary.8 Issuing a declaration of incompatibility sends a clear 

message to Parliament and to law-enforcers that the legislation in question should be 

considered a dead letter. If it needs to be replaced by new legislation one method of 

doing so is for a government Minister to fast-track an amendment by processing a 

‘remedial order’ through Parliament.9           

 
1 The Human Rights Act received the Royal Assent on 9 November 1998 and the Northern Ireland Act  

on 19 November 1998. But the earlier Act did not come fully into force until 2 October 2000. 
2 Cm 3883. 
3 More precisely it said that Arts  2 to 12 and 14 of the Convention, Arts 1 to 3 of Protocol 1 and Arts 1 

and 2 of Protocol 6 (all as read with Arts 16 to 18 of the Convention) are to have effect for the purposes 

of the Human Rights Act 1998. These are called, by s 1(1)), ‘the Convention rights’. 
4 S 6(3)(b). 
5 S 7. By s 7(5) the victim must bring his or her claim within one year of the act occurring or within 

such longer period as the court considers equitable. S 7(7) makes it clear that ‘victim’ means what it 

means in Art 34 of the European Convention on Human Rights, which specifies who can bring 

applications to the European Court.  
6 S 8. 
7 S 3. 
8 S 4. Any court or tribunal can invalidate subordinate legislation but only the High Court or above can 

issue a declaration of incompatibility. ‘Primary legislation’ and ‘subordinate legislation’ are defined in 

s 21. 
9 S 10. So far only one such order has been issued consequent on a declaration of incompatibility – the 

Mental Health Act 1983 (Remedial) Order 2001, SI 2001/3712. Curiously, no such order has been 

made for Northern Ireland, even though the defect it remedied (in ss 72(1) and 73(1) of the Mental 

Health Act 1983) also exists in arts 77(1) and 78(1) of the Mental Health (NI) Order 1986. 
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 Amongst campaigners for human rights in Great Britain there was much 

rejoicing at the passing of the Act.10 It was seen as a huge leap forward, and one that 

was long overdue. Its enactment was a vindication of the calls made in preceding 

years by a number of senior judges and respected lawyers for incorporation of the 

Convention. There was particular admiration for the way in which the Act was 

drafted, and especially for the way it struck a workable balance between empowering 

judges and at the same time safeguarding the doctrine of Parliamentary sovereignty. 

There were hopes that the Act would presage a change to the human rights culture of 

British society and reduce the number of applications brought against Britain in the 

European Court of Human Rights.11 But there were, of course, many sceptics. Left-

wing commentators feared that the Act would give too much power to judges and not 

address the most serious human rights abuses in the country – poverty, ill-health and 

marginalisation.12 Right-wing commentators feared that it would lead to excessive 

political correctness and a waste of public money. The media and some church 

organisations complained that the Act could lessen their existing freedoms. Some 

judges hinted that it was superfluous13 or that it would politicise their role.14 A few 

philosophers thought that the whole rights discourse was an unproductive way of 

forging a responsible and trustworthy society.15 

 In Northern Ireland, curiously, there was very little public debate about the 

potential consequences of the Act. As so often, local politicians and commentators 

were fixated with more parochial concerns, in particular the rolling out of the Belfast 

Agreement. Even the references within that Agreement to the incorporation of the 

European Convention on Human Rights into the law of Northern Ireland went almost 

unnoticed.16 The Committee on the Administration of Justice (CAJ), the leading non-

governmental human rights organisation in Northern Ireland, said virtually nothing 

about the Act,17 and political parties, too, were strangely reticent. Democratic 

Unionist and Ulster Unionist MPs were not particularly supportive of the Act when it 

was passing through Parliament: Peter Robinson and David Trimble voted for a 

proposed amendment which would have suspended the effect of a declaration of 

incompatibility until the European Court had pronounced on the matter.18 

 Given this silence, it is reasonable to examine whether the Act has actually 

made much of an impact in Northern Ireland. How to measure that impact is 

 
10 See, generally, F. Klug, Values for a Godless Age: The Story of the United Kingdom’s New Bill of 

Rights (London: Penguin Books 2000), ch 1. She claims, at p 19, that over £1 million was spent 

promoting the new Act. 
11 Murray Hunt, ‘The Human Rights Act and Legal Culture: The Judiciary and the Legal Profession’ 

(1999) 26 Journal of Law and Society 86. 
12 Prominent amongst the academic critics has been Keith Ewing. See his ‘The Futility of the Human 

Rights Act’ [2004] PL 829, and also A. Lester, ‘The Utility of the Human Rights Act: A Response to 

Keith Ewing’ [2005] PL 249. 
13 Lord McCloskey, a retired Scottish judge, allegedly said that the Act would be ‘A field day for 

crackpots, a pain in the neck for judges and legislators, and a goldmine for lawyers’. This remark was 

endorsed by Michael Howard, leader of Her Majesty’s Opposition, in an article he wrote for the Daily 

Telegraph on 10 August 2005. 
14 E g Sir Robert Carswell, the then Lord Chief Justice of Northern Ireland, in an address to the 

Conference of the World Police Medical Officers in Vancouver in 1999: (1999) 6 Journal of Clinical 

Forensic Medicine 249.   
15 E g Baroness O’Neill in her Reith Lectures, A Question of Trust (London: BBC 2002). 
16 It is given less than a page in Austen Morgan’s 600-page book The Belfast Agreement: A Practical 

Legal Analysis (London: The Belfast Press 2000), at pp 376-7. 
17 On the other hand, the Law Centre (NI), through its director Les Allamby, produced a very useful 

guide to the Act, Rights in Progress, in 2002. A second edition appeared in 2004. 
18 HC Debs, 1997-98, Vol 317, col 1294-1311. 
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problematic, but attempts to do so are nevertheless worthwhile. If progress on the 

human rights front is not carefully recorded, efforts to enhance protection of rights 

still further may be easier to thwart. After setting the commencement of the Act in 

context, this article looks at the attention paid to it by Northern Ireland’s legislators, 

government, public authorities and legal professionals. It concludes that the influence 

of the Act has indeed been significant, even if the rights in question have not always 

been protected as fully as they might have been.  

 

The context of the Act’s commencement 

 

 After the enactment of the Human Rights Act the British government decided 

to delay its commencement by nearly two years so that all public authorities could 

have the opportunity to prepare for its coming into force. Judges, in particular, were to 

be given specialist training and £4.5 million was set aside to allow the Judicial Studies 

Board to run appropriate courses.19 Judges from Northern Ireland were included in 

that training, several of them becoming trained as trainers themselves. The Judicial 

Studies Board of Northern Ireland also sent some judges and magistrates to be trained 

in Strasbourg in 1999 and since 1998 has itself organised some 15 training sessions 

specifically devoted to human rights for local judges at all levels.20 These sessions 

have been addressed by academic and practitioner experts from Northern Ireland and 

elsewhere and are still organised on an ad hoc basis as the need arises. 

 In January 2000 the Home Office established a Task Force to help the 

government and other public authorities prepare for the commencement of the Human 

Rights Act and promote awareness of it. A representative from the Northern Ireland 

Human Rights Commission (NIHRC)21 was invited to attend the monthly meetings of 

this Task Force, as was someone from the CAJ. Over the following 18 months each 

national government department, including the Northern Ireland Office (NIO), made a 

presentation to the Task Force on how it was getting ready for the Act. The Task 

Force also worked with the Home Office in publishing guidance on the Act for all 

departments.22 In due course the Office of the First Minister and Deputy First Minister 

(OFMDFM) produced similar guidance for government departments in Northern 

Ireland and this is currently being updated for circulation to all civil servants in 

Northern Ireland during 2006.23 The OFMDFM has a Human Rights Unit, the job of 

which is to ensure that all areas of legislation, policy and administrative practice in 

Northern Ireland’s government departments comply with the Human Rights Act.24  

In September 2000 the NIHRC, for its part, co-published with the Citizenship 

Foundation a booklet explaining in plain terms what the Human Rights Act should 

mean in practice for people living in Northern Ireland. It also accepted invitations to 

 
19 Klug, n 10 above at p 33. 
20 Letter from the secretary to the Judicial Studies Board, 15 February 2006. 
21 This is a statutory body set up by s 68 of the Northern Ireland Act 1998 as a result of the Belfast 

Agreement. The current author was Chief Commissioner of the Commission from 1999 to 2005. He 

attended several meetings of the Task Force.  
22 Responsibility for human rights legislation has since been transferred from the Home Office to the 

Department for Constitutional Affairs (the former Lord Chancellor’s Department), where a Human 

Rights Unit maintains webpages detailing new developments in the field: www.humanrights.gov.uk. 

The Home Office’s initial guidance on the Act has been replaced by the DCA’s ‘Study Guide’. The 

Department of Health also has a site with guidance on the Act for health bodies: www.doh.gov.uk/ 

humanrights. 
23 The new document is to be called Get In On The Act. 
24 www.ofmdfmni.gov.uk/index/equality/human-rights/human-rights-about-us.htm. 

http://www.humanrights.gov.uk/
http://www.doh.gov.uk/
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give training on the Act to various public bodies,25 although it made clear its view that 

the primary obligation for bringing civil servants up to speed with the Act rested on 

the government itself, not on an underfunded quango which had been established with 

much more wide-ranging duties.26 The Commission has since run many events at 

which the consequences of the Human Rights Act for the law of Northern Ireland 

have been addressed and Commission representatives have spoken about the Act at 

numerous conferences, seminars, roundtables, workshops and annual meetings. Most 

recently the Commission has begun to publish what may eventually become a series 

of practical guides to rights protected by the Act.27 It has been aware since its 

inception of the significance of the Act and agrees with the view of the Parliamentary 

Joint Committee on Human Rights that human rights commissions can play an 

important role in ensuring its effective implementation.28 It has nevertheless been 

taken to task for not fully auditing what Northern Irish public authorities did to 

prepare for the implementation of the Act and for not using work on the Act as ‘a 

valuable pilot exercise and potential template’ for later training on any Bill of Rights 

that may be enacted for Northern Ireland.29 In its Strategic Plan for 2006-09 the 

Commission has listed as one of its top objectives the introduction to the public sector 

of a human rights impact assessment framework to measure compliance with the 

Act.30 The Plan also commits the Commission to promoting the Human Rights Act, to 

monitoring the caselaw resulting from it and to securing changes in public policy to 

reflect the Act.31 If vigorously pursued, this strategy will represent a step-change in 

the NIHRC’s approach to the Act. 

Besides committing the British government to incorporate the European 

Convention into the law of Northern Ireland,32 the Belfast Agreement said that the 

new NIHRC would be tasked with advising the British government on the scope for 

enacting at Westminster a Bill of Rights for Northern Ireland that would comprise not 

just the rights in the European Convention but also rights reflecting the particular 

circumstances of Northern Ireland, the principle of mutual respect for the identity and 

ethos of both communities and the principle of parity of esteem.33 Starting more than 

six months before the Human Rights Act came into force, the NIHRC has pursued its 

work on a Bill of Rights with considerable dedication ever since. It has consulted very 

widely and published two drafts of a Bill to date, in September 2001 and April 2004. 

Unfortunately its proposals have not met with anything like unanimous support 

 
25 Including the Probation Board of Northern Ireland, the Housing Executive of Northern Ireland and 

the OFMDFM. The Commission also posted on its website some materials on the Act for use in 

training on human rights more generally: see www.nihrc.org/documents/pubs/et/material_HR2001.doc. 
26 See, e g, Recommendation 9 in the Commission’s ‘Report to the Secretary of State Required by 

Section 69(2) of the Northern Ireland Act 1998’ (2001), available at www.nihrc.org/documents/pubs/ 

hrc/effectiveness.doc. 
27 Mark Kelly, The Right to Life and The Right Not to be Ill-Treated (Belfast: NIHRC 2005). 
28 Work of the Northern Ireland Human Rights Commission, 14th Report, 2002-03, para 5. 
29 S. Livingstone and R. Murray, Evaluating the Effectiveness of National Human Rights Institutions: 

The Northern Ireland Human Rights Commission (University of Bristol and Queen’s University Belfast 

2005) at p 94. The Bill of Rights is discussed below. 
30 At p 10. This is the third objective within the Commission’s first aim, which is to build a human 

rights culture in Northern Ireland. 
31 Ibid at pp 15-16. 
32 Para 2 of the ‘Rights, Safeguards and Equality of Opportunity’ section: ‘The British Government 

will complete incorporation into Northern Ireland law of the European Convention on Human Rights 

(ECHR), with direct access to the courts, and remedies for breach of the Convention, including powers 

for the courts to overrule Assembly legislation on grounds of inconsistency.’    
33 Ibid at para 4. 

http://www.nihrc.org/documents/pubs/et/material_HR2001.doc
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amongst political parties, the NGO community or academics.34 As regards the 

relationship between the proposed Bill and the Human Rights Act the Commission’s 

second draft states that ‘[t]he Convention rights as set out in the Human Rights Act 

1998 shall be considered a part of the Bill of Rights for Northern Ireland’ and adds 

‘[t]he other rights protected by the European Convention...shall also be considered a 

part of the Bill of Rights for Northern Ireland’.35 Some responses to this proposal 

have suggested that the Bill should not simply embrace the Human Rights Act and 

add rights to it but that the Human Rights Act should be repealed and the whole 

standard-setting process for Northern Ireland started afresh.36 This position is 

apparently based on the view that the current enforcement system in the Human 

Rights Act is flawed, since it does not allow incompatible primary legislation to be 

declared invalid, it can be activated only by ‘victims’ and it is not operated by a new 

court with new judges.37 To those who do not share this view it might seem that in 

this context the perfect can easily become the enemy of the good.         

       

The Act and legislators 

  

 While the Home Office Task Force was sitting in London, a call went out to 

all government departments to review the legislation they were responsible for in case 

it appeared to breach Convention rights. The outcome of the NIO’s review has not 

been published but we do know that it threw up queries concerning the law on the 

release of life sentenced prisoners (see below). Neither the NIO nor the Northern 

Ireland Assembly felt the need to introduce legislation along the lines of the Scottish 

Parliament’s Convention Rights (Compliance) (Scotland) Act 2001, which dealt not 

only with the release of lifers but also with an array of other issues such as the 

composition of the Parole Board for Scotland, the rules on legal aid and the 

prohibition of homosexuality. 

As part of the devolution arrangements for Scotland, Wales and Northern 

Ireland Westminster decreed that each of the devolved legislatures was barred from 

making any law which breached the Human Rights Act. For Northern Ireland this 

prohibition took effect on 2 December 1999, when the Northern Ireland Assembly at 

last became operational.38 A provision of an Act passed by that Assembly is, 

accordingly, ‘not law’ if it is incompatible with any of the Convention rights.39 

Moreover, whenever a Bill is introduced into the Assembly, or before then, the 

Minister responsible for it must publish a statement saying that in his or her view the 

Bill is within the legislative competence of the Assembly and therefore not in breach 

of Convention rights.40 All Bills introduced into the Assembly so far (36 Acts were 

 
34 See, e g, the articles included in (2001) 52 NILQ 229-406 and Ch 0 in this book [cross-refer to 

McCrudden]. 
35 Draft s 20(2) and (3). 
36 This is the view of the CAJ and of the Council for the Homeless.  
37 The establishment of a new court is supported by, amongst others, the SDLP, NICVA, the CAJ, the 

Children’s Law Centre and the Women’s Coalition. 
38 See the Northern Ireland Act 1998 (Appointed Day) Order 1999 SI 1999/3208 and the Northern 

Ireland Act 1998 (Commencement No 5) Order 1999 SI 1999/3209). In Wales and Scotland the 

equivalent provisions took effect on 1 April 1999 and 6 May 1999 respectively. 
39 Northern Ireland Act 1998, s 6(1) and (2)(b). Assembly Acts are ‘subordinate legislation’ for the 

purposes of the Human Rights Act (see s 21) and so can be invalidated by any court or tribunal if found 

to be incompatible with Convention rights (see n 8 above). 
40 Ibid s 9. This kind of statement is comparable to that required at Westminster under s 19 of the 

Human Rights Act.  
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passed during the 31 months in which the Assembly managed to function between 

December 1999 and October 200241) have had such statements attached to them and 

none of these was challenged in the Assembly.42 Nor have any of the resulting Acts 

been challenged on human rights grounds in the courts.43  

 The Assembly, when it is not suspended, also has the power to consider draft 

Orders in Council which the UK government proposes to make for Northern Ireland 

on reserved matters, such as criminal justice.44 Proposals for these Orders must be 

presented to Westminster at least 60 days before an actual draft is laid and it is during 

this period that the Assembly may report its views to the Secretary of State (or must 

do so if he or she so requests).45 The Assembly has so far set up ad hoc committees to 

consider four such proposed Orders and in each case the committee has had regard to 

the compatibility of the proposals with the Human Rights Act after taking evidence 

from, amongst others, the NIHRC. The reports of the committees have all been 

endorsed by the full Assembly and transmitted to the Secretary of State.   

In relation to the first of these Orders, the Financial Investigations (NI) Order 

2001, a majority of the ad hoc committee strongly backed the goal of preventing 

criminals profiting from their criminal activities, but individual committee members 

had concerns regarding the Order’s impact on what are, in effect, Article 8 

Convention rights regarding solicitor/client confidentiality and legal professional 

privilege.46 A majority of the committee looking at the Life Sentences (NI) Order 

2001 welcomed the attempt to bring the law into line with the requirements of the 

European Convention (and in advance of any such changes in England and Wales47) 

but warned that some requirements of the Human Rights Act were still not being 

met.48 The committee examining the Criminal Injuries Compensation (NI) Order 2002 

went so far as to recommend that the legislation should not be laid as a draft Order at 

Westminster in its current form.49 The removal of a right of appeal to the courts 

 
41 This number of Acts compares favourably with the 44 Acts which the Scottish Parliament enacted in 

the three years 2000-02 (during which there were no periods of suspension.) 
42 Contrary to a recommendation of the NIHRC made in June 2001, the Assembly decided not to 

establish its own human rights committee but instead to ‘mainstream’ human rights proofing 

throughout all the other committees (see 1st Report of the Committee on Procedures, Review of the 

Legislative Process in the Northern Ireland Assembly, 2002, paras 3.4.1-3.4.6). The NIHRC had 

concerns about aspects of the Assembly’s Adoption (Intercountry Aspects) Bill 2001, Family Law Bill 

2001 and Social Security Fraud Bill 2001, but the Assembly did not share these.  
43 But there have been challenges to Orders in Council which started life as Assembly Bills: see n 60 

below and the accompanying text. For a more general account of law-making in Northern Ireland post-

1998 see Gordon Anthony and John Morison, ‘Here, There, and (Maybe) Here Again’, ch.5 in Robert 

Hazell and Richard Rawlings (eds), Devolution, Law Making and the Constitution (Thorverton, UK: 

Imprint Academic 2005).  
44 Such an Order must be referred by the Secretary of State to the Northern Ireland Assembly before it 

is laid at Westminster. See Anthony and Morison, n 43 above, pp 179-184. 
45 Northern Ireland Act 1998, s 85(4) and (5). 
46 www.niassembly.gov.uk/record/reports/010206.htm#4. For the NIHRC’s views see www.nihrc.org/  

documents/landp/50.doc. 
47 A point which did not go unnoticed when the House of Lords eventually declared part of the relevant 

English legislation to be incompatible with Convention rights: see R (Anderson) v Secretary of State for 

the Home Department [2003] 1 AC 837, paras 29 (Lord Bingham), 42 (Lord Steyn) and 77 (Lord 

Hutton). 
48 www.niassembly.gov.uk/record/reports/010312.htm#5. For the NIHRC’s views see www.nihrc.org/ 

documents/landp/52.doc. Both the ad hoc committee and the Commission saw potential breaches of 

Art 6 of the Convention in, for example, the discretion given to the Secretary of State to decide whether 

the early release provisions should apply to certain prisoners. But when finally enacted the provisions 

in question – Arts 5(4), 10(1), 10(2), 11(1) and 11(2) – remained unaltered. See too n 53 below. 
49 www.niassembly.gov.uk/record/reports/011126.htm#7. 

http://www.niassembly.gov.uk/record/reports/010206.htm#4
http://www.niassembly.gov.uk/record/reports/010312.htm#5
http://www.nihrc.org/
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against the size of a compensation award was condemned as liable to be challenged 

under the Human Rights Act 1998.50 As with other committee reports, however, this 

one cut no ice when the draft Order was eventually laid at Westminster.51 In the case 

of the Access to Justice (NI) Order 2003, which radically altered the system for 

delivering legal aid in Northern Ireland, the UK government again rushed ahead 

regardless of ad hoc committee reservations.52 One can sum up the history of this 

scrutiny of draft Orders in Council by saying that, while the Northern Ireland 

Assembly, despite its internal differences based on community allegiances, undertook 

its role with admirable regard for the requirements of the Human Rights Act, 

Parliamentarians at Westminster were easily persuaded to discount these human rights 

concerns and to rubber-stamp the government’s proposals. Only one of the laws in 

question has as yet been challenged in court – successfully as it happens53 – so it may 

be that most of the Assembly’s concerns were not justifiable after all, but it is 

regrettable that compatibility with Convention rights was not discussed at greater 

length on the floor of the two Houses at Westminster.     

A few other Orders in Council, made at times when the Assembly was 

suspended, might have provoked further concerns about human rights if they had been 

discussed by an ad hoc committee. In the event, they too received rather cursory 

treatment at Westminster.54 The NIHRC, and some NGOs, made representations to 

the NIO à propos the Protection of Children and Vulnerable Adults (NI) Order 

2003,55 the Commissioner for Children and Young People (NI) Order 2003,56 the 

Criminal Justice (NI) Order 2004,57 the Anti-social Behaviour (NI) Order 200458 and 

the Special Educational Needs and Disability (NI) Order 2005.59 But all of these were 

eventually enacted in virtually identical terms to those originally proposed by the 

government. The legitimacy of the Anti-social Behaviour (NI) Order has since been 

challenged, twice, in the Northern Ireland High Court, on the ground that its 

enactment was not preceded by an equality impact assessment as required by section 

75 of, and Schedule 9 to, the Northern Ireland Act 1998. Both challenges, however, 

 
50 The committee also felt that the government’s assumption that a tariff system would be in the best 

interests of victims of crime was erroneous and that the proposed new system was actually a cost-

saving exercise based on the removal of paid legal assistance for claimants. 
51 It was approved by the Commons on 11 July 2001 (without any debate) and by the Lords on 12 July 

2001. At the request of the chairperson of the Select Committee on Northern Ireland Affairs the 

proposed Order had also been debated by the Northern Ireland Grand Committee on 22 March 2001, 10 

days after the Assembly’s approval of the ad hoc committee’s report. 
52 The Assembly approved the ad hoc committee report on 2 July, 2002. The proposed Order was 

debated by the Northern Ireland Grand Committee on 24 October 2002, laid before Parliament on 19 

December 2002, approved by the Lords on 6 February 2003 and approved by the Commons on  
53 In Re King’s Application [2003] NI 43 words were read into art 11 of the Life Sentences (NI) Order 

2001 by the Court of Appeal (using s 3 of the Human Rights Act 1998) to ensure that the Order’s 

release scheme would apply to prisoners already serving life sentences when the Order came into force. 

This partly vindicated points made by the NIHRC and an ad hoc committee of the Assembly (see n 48 

above). 
54 Draft Orders, being secondary legislation, cannot be amended while being debated – they have to be 

accepted or rejected in toto. 
55 This legislation started life as an Assembly Bill. For the NIHRC’s views see www.nihrc.org/  

documents/landp/72.doc. 
56 For the NIHRC’s views see www.nihrc.org/documents/landp/54.doc and 87.doc. 
57 For the NIHRC’s views see www.nihrc.org/documents/landp/136.doc. 
58 For the NIHRC’s views see www.nihrc.org/documents/landp/120.doc. 
59 For the NIHRC’s views see www.nihrc.org/documents/landp/116.doc.  

http://www.nihrc.org/
http://www.nihrc.org/documents/landp/136.doc
http://www.nihrc.org/documents/landp/120.doc
http://www.nihrc.org/documents/landp/116.doc
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failed,60 and Convention rights did not feature in the judgments except to the extent 

that in the second case the judge drew upon the European Court’s decision in Moreno-

Gomez v Spain61 to stress that Article 8 of the European Convention obliges states to 

consider legislation mitigating the real social problems of anti-social behaviour.  

The Flags (NI) Order 2000 was made at Westminster at a time when the 

Assembly was suspended, but it was commenced at a time when the Assembly had 

been restored. Conor Murphy, a Sinn Féin Member of the Assembly, sought judicial 

review of the Secretary of State’s decision to enact the Order as well as the 

consequential Flags Regulations (NI) 2000. He argued that the decision was contrary 

to the Good Friday Agreement in that such contentious legislation (specifying, for 

example, when the Union flag should be flown from public buildings in Northern 

Ireland) should have been approved by a cross-community vote in the Assembly. Kerr 

J, as he then was, had little difficulty in rejecting this argument and Mr Murphy was 

not able to rely on any alternative argument based on the Human Rights Act because 

the European Convention has nothing to say about how legislation should be enacted 

for a divided society, nor about concepts such as ‘parity of esteem’ and ‘mutual 

respect for the identity and ethos of both communities’.62 

Although there are various mechanisms in place allowing draft Assembly 

legislation to be challenged on the basis of the Human Rights Act,63 the judiciary in 

Northern Ireland have made it clear that pre-enactment review by the courts will 

rarely be allowed (certainly if the legislation emanates from Westminster): 

 

When the Executive seeks to put before Parliament legislation on which there 

are human rights issues, the courts must be slow to intervene to stop such 

legislation being considered by Parliament itself, bearing in mind the various 

checks and balances that exist under the legislation and bearing in mind the 

individual citizen’s rights to be protected under the Human Rights Act after 

the legislation is enacted in the way fixed by that Act.64       

   

As regards post-enactment review, the Northern Ireland Court Service has calculated 

that, of the 585 occasions on which the Human Rights Act has been raised in Northern 

Ireland’s courts between 2000 and 2005, in only 20 cases (3.4%) has the validity of 

domestic legislation been challenged.65 In only one case since 2000 has a court in 

Northern Ireland declared a piece of legislation to be incompatible with Convention 

rights: in criminalising consensual anal intercourse between a man and a woman, 

 
60 Re an Application by the Northern Ireland Commissioner for Children and Young People [2004] 

NIQB 40; Re Peter Neill’s Application [2005] NIQB 66 and [2006] NICA 5. But see also Re NIHE’s 

Application [2005] NIQB 71, where Girvan J ruled, contrary to a previous ruling of the Court of 

Appeal of England and Wales, that a magistrates’ court does not have the power to grant an interim 

anti-social behaviour order on an ex parte application, and Re Landlord Association of Northern 

Ireland’s Application [2005] NIQB 22, where the same judge invalidated part of a scheme drawn up by 

the Northern Ireland Housing Executive (making landlords of houses in multiple occupation 

responsible for the anti-social behaviour of their tenants and guests) because it breached Art 1 of Prot 1 

to the European Convention (the right to enjoyment of one’s possessions).   
61 (2005) 41 EHRR 40. 
62 Re Murphy’s Application [2001] NI 425. 
63 I identified 8 such mechanisms in Anthony Lester and David Pannick (eds), Human Rights Law and 

Practice (London: LexisNexis Butterworths, 2nd ed, 2004), paras 6.43 – 6.56.    
64 Re an Application by the Northern Ireland Commissioner for Children and Young People [2004] 

NIQB 40, para15 (Girvan J). 
65 Table 4 of the Court Service’s latest statistics on the Human Rights Act 1998. See the text at n 123 

below.  
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section 62 of the Offences against the Person Act 1861 was held to be in breach of the 

right to a private life, taken in conjunction with the right not to be discriminated 

against, because anal intercourse between two people of the same gender is not a 

crime.66 

Sinn Féin sought a declaration that section 12 of the Political Parties, Elections 

and Referendums Act 2000 – a Westminster Act – was incompatible with Convention 

Article 10 (the right to freedom of expression), Article 14 (the right not to be 

discriminated against) and Article 3 of Protocol 1 (the right to free elections). Section 

12 had the effect of disqualifying a party from receiving a policy development grant 

unless it had at least two MPs who had sworn allegiance to the Crown under the 

Parliamentary Oaths Act 1866. The case was lost in the High Court and the Court of 

Appeal,67 mainly on the basis that the grants in question were designed to assist 

parties which, unlike Sinn Féin, were busy with activities involved in Parliamentary 

attendance. After a hearing in London Sinn Féin was given leave to appeal to the 

House of Lords, but a few months later it mysteriously withdrew its petition, for 

reasons that remain unclear.     

 

The Act and government departments 

 

Since 2 December 1999 no Minister in the Northern Ireland government, and 

no Northern Ireland government department, has had power to do any act which is 

incompatible with any of the Convention rights.68 To date no case has been taken to 

court alleging that any such act is incompatible.69 The Human Rights Act was not 

relied upon, for example, when the Democratic Unionist Party successfully sought 

judicial review of the decision by the First Minister and Deputy First Minister to 

withhold Executive Committee papers from DUP ministers.70 Nor did it feature when 

Sinn Féin successfully sought judicial review of the First Minister’s decision to refuse 

to nominate Sinn Féin ministers for meetings of the North-South Ministerial 

Council.71 

There is, no doubt, acute awareness of the Human Rights Act within the NIO, 

the department of the British government which retains total responsibility for 

Northern Ireland during periods of direct rule and more limited responsibility – for 

‘excepted’ and ‘reserved’ matters – during periods when the Northern Ireland 

Assembly is not suspended.72 But the NIO has not produced and circulated its own 

Human Rights Act guidance, preferring instead to rely upon materials produced 

centrally by the Department for Constitutional Affairs, and the department has 

certainly not escaped challenges to its actions on human rights grounds.73 

 
66 Re McR’s Application [2003] NI 1. This remains the only case in the UK where a High Court 

declaration of incompatibility has not been appealed by the Crown. 
67 Re Sinn Féin’s Application [2004] NICA 4. 
68 Northern Ireland Act 1998, s 24(1)(b). 
69 The Department of Economic Development was held to have acted contrary to Art 6 before the 

Human Rights Act came into force: Cowan v Department of Economic Development [2000] NI 122. 
70 Re Morrow’s and Campbell’s Applications [2001] NI 261. 
71 Re de Brún’s and McGuinness’ Applications [2001] NI 442 (Court of Appeal). 
72 For details of excepted and reserved matters see Schs.2 and 3, respectively, to the Northern Ireland 

Act 1998.  
73 The Human Rights Act played no part in the litigation over whether the Secretary of State had acted 

lawfully in refusing to declare that the IRA ceasefire had ended: Re Williamson’s Application [2000] 

NI 281 (decided by the Northern Ireland Court of Appeal 6 months before the commencement of the 

Act). 
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Early in 2000, for example, fearing a difficult ‘marching season’ in Northern 

Ireland, the NIO proposed commencing the Human Rights Act earlier than planned – 

in April rather than October 2000 – for the specific purpose of allowing challenges to 

be lodged against determinations of the Parades Commission made under the Public 

Processions (NI) Act 1998. When asked for its views on this proposal the NIHRC 

advised against it and the government followed that advice. The NIHRC was not 

opposed to the early commencement of the Human Rights Act in principle, but it felt 

that early commencement would be inappropriate if it was confined to one particular 

sphere of activity (marching, but not protesting) and to one particular aspect of that 

activity (determinations made by the Parades Commission, but not decisions made by 

the police or the Secretary of State).  

Sinn Féin challenged a direction given by the Secretary of State under section 

51B(2) of the Northern Ireland Act 199874 whereby he ordered that money payable to 

Sinn Féin under the Financial Assistance for Political Parties Act (NI) 200075 should 

not be paid for the year 2004-05. This was a ‘punishment’ for ongoing republican 

violence identified by a report of the Independent Monitoring Commission.76 The 

party relied on Convention Article 6 (the right to a fair trial) and Article 1 of Protocol 

1 (the right to enjoyment of one’s possessions). Weatherup J, relying on the European 

Court of Human Rights’ decision in Pierre Bloch v France,77 held that Article 6 was 

not engaged because the right in question (to financial assistance) was a not a ‘civil 

right’ within the terms of Article 6.78 Nor was Article 1 of Protocol 1 of any help 

because, even if the money at issue was deemed to be ‘possessions’ for the purposes 

of that article, the state was entitled to control its use ‘in accordance with the general 

interest’. Here, the general interest in question was securing compliance with the 

commitment to non-violence and exclusively peaceful and democratic means: that 

was a perfectly legitimate aim and the means used to achieve it were not 

disproportionate or discriminatory. 

The NIO’s system for granting protection to persons under threat has also 

come under scrutiny in recent years. The NIHRC engaged with the department at a 

very high level on this issue, urging it to change its schemes so as to make them more 

obviously compliant with Convention Article 2 (the right to life).79 In the end the 

Commission decided not to seek judicial review of the schemes in its own name but it 

did support applicants in two further cases where the NIO’s decision not to grant 

protection was so challenged. In both cases the judge held that the NIO had applied 

the wrong test when deciding not to grant protection.80 As a result the NIO’s ‘Key 

Persons Protection Scheme’ has had to be amended to take account of the Human 

Rights Act. In a separate case, however, Kerr J held that Article 2 of the Convention 

had not been breached when the NIO refused to remove a Sinn Féin councillor’s 

ineligibility for a personal protection weapon because not enough time had elapsed 

since his last criminal conviction.81 

 

 
74 Inserted by the Northern Ireland (Monitoring Commission etc) Act 2003, s 8.  
75 An Act of the Northern Ireland Assembly. 
76 In its first report, 2003-04, HC 516. 
77 (1998) 26 EHRR 202. 
78 Re Sinn Féin’s Application [2005] NIQB 10. 
79 See www.nihrc.org/documents/pubs/hra’keyperson.doc. 
80 Re Frazer’s Application [2004] NIQB 68 and Re Brolly’s Application [2004] NIQB 69. See also Re 

W’s Application [2004] NIQB 67 and Re Murray’s Application, 2004, unreported.  
81 Re Meehan’s Application (No.2) [2002] NIJB 317. The claim to a personal protection weapon also 

failed in Re Frazer’s Application, n 80 above. 

http://www.nihrc.org/documents/pubs/hra’keyperson.doc
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The Act and public authorities 

 

Judging by the frequency of the requests received by the NIHRC to provide 

input into training sessions for staff working in public authorities – and for members 

of the boards of such authorities – the impact of the Human Rights Act is far from 

negligible in those circles too. In September 2000 the Commission published a 

document entitled Advice for Public Authorities Preparing for the Human Rights 

Act.82 This recommended adoption of action plans within each public authority and 

close liaison with relevant government departments. It also suggested that each 

authority should not only establish a unit to provide assistance to employees who wish 

to know more about the implications of the Act but also create a loose-leaf manual to 

allow staff to keep abreast of developments in the human rights field. The NIHRC 

itself, in the same month, produced a straightforward guide to how the Human Rights 

Act affects Northern Ireland.83 Unfortunately the Commission has not been able to 

conduct research into what kind of impact the Human Rights Act has had amongst 

public authorities generally. Nor does any such research appear to have been 

conducted by others. In Northern Ireland there has been nothing comparable to the 

study conducted by the Audit Commission on how the Human Rights Act has affected 

public services in England and Wales.84  

 Probably the most important of the non-governmental public authorities 

affected by the Act are the police. Summing up how the police have reacted to the Act 

in Northern Ireland is difficult, but by and large the picture is a rosy one. The RUC 

and, since 2001, the Police Service of Northern Ireland (PSNI), opened themselves up 

to extensive evaluation of their human rights training by the NIHRC, which has 

published four reports on the subject to date.85 The first of these was rather critical of 

the police’s ‘Workbook on the Human Rights Act’ but the police have responded 

positively to these and other criticisms. They have also (though belatedly) established 

their own ‘Human Rights Programme of Action’, in line with the first 

recommendation in the Patten Report of 1999, and they have devised a Code of 

Ethics86 which is modelled not just on the requirements of the Human Rights Act but 

on those of other international human rights documents as well. The Human Rights 

and Professional Standards Committee of the Northern Ireland Policing Board 

reviews the PSNI’s compliance with human rights standards87 and in 2005 it 

published its first Annual Report on Human Rights, compiled by the Board’s Human 

Rights Advisors Keir Starmer and Jane Gordon.88 Amongst the 61 recommendations 

 
82 www.nihrc.org/documents/pubs/hra/hr_advice.doc. 
83 www.nihrc.org/documents/pubs/hra/hr_impact.doc. This was sourced from the Commission’s 

booklet ‘Human Rights ImpAct’, co-published with the Citizenship Foundation. 
84 Human Rights: Improving Public Service Delivery (London: Audit Commission 2003). 
85 The RUC’s Training on the Human Rights Act (2000); An Evaluation of Human Rights Training for 

Student Police Officers (2002); Probationer Constables and Student Officers (2004); Course for All 

(2004). 
86 Available on the PSNI’s website: www.psni.police.uk. 
87 In accordance with a Monitoring Framework published by the Board in 2003. 
88 The same advisors also produced A Report on the Policing of the Ardoyne Parade 12 July 2004. 

They concluded that that policing operation complied with the Human Rights Act 1998 but they 

expressed three serious concerns (summarised at paras 26-28): (a) that a judge’s ruling on 9 July 2004 

that those participating in a public procession excluded those who follow, proceed with or accompany 

lodges and bands along an entire parade route ‘will have a profound and detrimental effect on the 

ability of the PSNI to police parades in the future’, (b) that there are insufficiently clear and agreed 

lines of communication between the Parades Commission and the PSNI, and (c) that the arrangements 

in place for joint operations between the PSNI and the military are ineffective.     

http://www.nihrc.org/documents/pubs/hra/hr_impact.doc
http://www.psni.police.uk/
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in this report are proposals that, as matters of priority or urgency, student officers 

should be better trained on positional asphyxia, training materials on the use of force 

should be revised, the policy on integrity testing should be developed and 

arrangements for effective communication with the Parades Commission should be 

reviewed. The Police Oversight Commissioner regularly reports on how faithfully the 

police are implementing the recommendations of the Patten Commission, including 

those on human rights,89 and the Police Ombudsman’s Office also applies the Human 

Rights Act when considering whether complaints against the police can be 

substantiated.90 The PSNI, in short, can be held to account for its alleged human rights 

breaches in several ways, and rightly so. The learning curve vis-à-vis the Human 

Rights Act has been a steep one for the organisation, and the record is not entirely 

unblemished,91 but there is good reason to believe that the PSNI is ahead of most if 

not all other police services in these islands as regards its willingness to subject its 

policies and operations to human rights proofing and review.92 So far it has survived 

challenges brought against it in the courts on human rights grounds.93  

 Neither the NIHRC nor any other human rights organisation has evaluated the 

extent to which the Prison Service of Northern Ireland has complied with the Human 

Rights Act, but the NIHRC has paid a lot of attention to complaints raised by 

individual prisoners and has researched the conditions experienced by women 

prisoners94 as well as the systems in place for investigating the worryingly high 

number of deaths occurring in prisons.95 While it is arguable that the letter of the 

Human Rights Act is being complied with, the spirit of the Act may not be. The 

Prison Service has not always been convincing about the extent of training it provides 

to its staff on the Human Rights Act and reports by HM Inspectorate of Prisons bear 

out some concerns.96 In Re TP (a minor)’s Application97 the Youth Justice Agency 

was upbraided for detaining a remanded juvenile in the Intensive Support Unit of a 

juvenile justice centre for nearly five months without regularly assessing the impact of 

this isolation on his Article 8 rights. Even more remarkably, in Martin v Northern 

Ireland Prison Service98 Girvan J held that the slopping out arrangements for 

prisoners at Magilligan Prison in County Londonderry also amounted to a breach of 

Article 8 (although not of Article 3). In Re McConway’s Application,99 however, the 

 
89 See in particular his 14th report (September 2005), which was dedicated to human rights and 

accountability. In his 15th Report (December 2005), devoted to training, the Commissioner concluded 

that with respect to human rights training the PSNI had demonstrated its commitment to achieving a 

human rights-focussed culture of policing as intended by the Patten Commission (p 17). 
90 A judicial review application against the Police Ombudsman based on Art 2 of the Convention failed 

in Re the CAJ’s Application [2005] NIQB 25. 
91 M. O’Rawe, ‘Human Rights and Police Training in Transitional Societies: Exporting the Lessons of 

Northern Ireland’ (2005) 27 HRQ 943, esp 963-6. The Chief Constable also apologised for heavy-

handed policing when Sinn Féin’s offices were raided at Stormont in 2002. 
92 The Policing Board’s Annual Report on Human Rights found that the PSNI had done more than any 

police service anywhere else in the UK to achieve human rights compliance (Introduction, p ).  
93 E g Re E’s Application [2004] NIJB 71, where Kerr J held that the PSNI had not breached the 

Human Rights Act through the manner in which it policed the Loyalist ‘protest’ at the Holy Cross 

Girls’ Primary School in 2001 
94 The Hurt Inside (Belfast: NIHRC, rev ed, 2005). 
95 There have been at least 9 in Northern Ireland since June 2002. 
96 See, e.g., the reports on HMP Magilligan (2001) and Hydebank Wood (2005). 
97 [2005] NIQB 64 (Weatherup J), applying Re Connor’s Application [2004] NICA 45 (see the text 

accompanying n 113 below). 
98 [2006] NIQB 1. On Art 8 the judge distinguished Re Karen Carson [2005] NIQB 80 and on Art 3 he 

distinguished the Scottish decision of Napier v Scottish Ministers [2002] UKHRR 308.   
99 [2004] NICA 44. 
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Court of Appeal rejected a challenge to a Prison Service decision to refuse security 

clearance to someone wanting to work in a prison and innumerable other judicial 

review applications brought by prisoners relying on the Human Rights Act have for 

the most part failed.100 In the same field, challenges to decisions of the Sentence 

Review Commissioners based on the Human Rights Act have also not succeeded, 

including one taken as far as the House of Lords.101   

 The Parades Commission has also had occasion to pay close attention to the 

Human Rights Act. At an early meeting with the NIHRC in 1999 it seemed 

disappointed that the Act would not provide a ‘quick fix’ for the problems associated 

with marching and that the applicable law was at times uncertain.102 When preparing 

its evidence for the Quigley Review of the Parades Commission and of the Public 

Processions (NI) Act 1998,103 the NIHRC had internal differences of opinion over the 

extent to which the Public Processions (NI) Act 1998 needed to be amended to take 

account of Convention rights. On one view the Act did not need to be amended at all 

because the Parades Commission, being a public authority, was already bound to act 

compatibly with Convention rights. On another view the Act did require amendment 

because its requirement that the Parades Commission, when deciding whether to 

impose conditions on any public procession, must have regard (for example) to ‘any 

impact which the procession may have on relationships within the community’,104 

raised the possibility that a Convention right could be infringed on a ground not 

permitted by the Convention. Some Commissioners wanted the Act to refer in 

particular to the right to freedom of assembly, as enshrined in Article 11 of the 

European Convention. Others thought that it would be wrong to mention that article 

without also mentioning other articles, such as Article 8 (the right to respect for one’s 

private and family life, home and correspondence) and Article 10 (the right to 

freedom of expression). The advice submitted to Sir George Quigley mentioned all of 

these options. In his report Sir George recommended that the Public Processions Act 

should be amended to make specific reference to Article 11 of the Convention and 

that new guidelines should be prepared making it clear that the Parades Commission 

should take into account the extent to which a planned parade would affect the rights 

and freedoms of others under any article of the Convention.105 This recommendation, 

however, was rejected by the government. All it agreed to do was to extend the remit 

of the Parades Commission to include the control of meetings organised as protests 

against parades.106 The issue of whether the decision-making procedures of the 

Parades Commission are in conformity with Article 6 of the Convention (because they 

 
100 A typical example is Re Swift’s Application [2005] NIQB 1, where the judge rejected a prisoner’s 

challenge of a decision refusing him home leave to attend his daughter’s First Holy Communion. 
101 Re McClean [2005] UKHL 46. See too Re Sheridan’s Application [2004] NIQB 4, where the 

independence of the Commissioners was unsuccessfully challenged. 
102 The NIHRC published a report entitled Parades, Protests and Policing: A Human Rights 

Framework in March 2001. The Parades Commission’s approach to Convention rights was vindicated 

by the Court of Appeal in Re Pelan’s Application, 2001, unreported, where Nicholson LJ said that the 

Commission was in a very much better position than the court to reach a balanced decision on 

competing human rights and that the court should be slow to intervene in the resolution by the 

Commission of those human rights. 
103 The Report of the review was published by the NIO in 2003: see www.nio.gov.uk/quigley_review_ 

of_the_parades_commission.pdf. 
104 Public Processions (NI) Act 1998, s 8(6)(c). 
105 N 99 above, paras 15.13 – 15.17. 
106 Public Processions (Amendment) (NI) Order 2005.  

http://www.nio.gov.uk/quigley_review_
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provide for evidence to be given in confidence) is still unsettled and is to examined in 

a case coming before the House of Lords later in 2006.107   

The education sector in Northern Ireland has probably done more than any 

other to take on board the consequences of the Human Rights Act. In doing so it has 

been aided significantly by the NIHRC and an NGO, the Children’s Law Centre 

(CLC). In 2003 the Commission and the Department of Education co-published 

guides to the Act for schools and for school managers and, along with the five 

education and library boards, they produced in 2004 a study pack for secondary 

school children on what human rights really mean and how they can best be protected 

in Northern Ireland.108 The CLC, for its part, obtained funding from the Department 

for materials on human rights awareness for school managers.109 A recent court 

decision, unfortunately, suggests that current awareness is not as high as it should 

be.110 The selection criteria applied by a grammar school in South Belfast, which were 

in line with ‘model’ criteria issued by the local education board, were held to be 

discriminatory on grounds of disability and so in breach of Article 2 of Protocol 1 to 

the Convention (the right to education) when read in conjunction with Article 14 (the 

right not to be discriminated against). 

 Within the past two years, the housing, health and social services sectors in 

Northern Ireland have also demonstrated that they are not as au fait with the Human 

Rights Act as they should be. The courts have stressed in particular that the public 

authorities in question have not properly taken into account the implications of Article 

8 (the right to a private and family life etc).111 Thus, in Re Shay Donnelly,112 the Court 

of Appeal granted judicial review to a tenant who complained that the Housing 

Executive had refused to commence possession proceedings against a neighbour 

whose family had persistently harassed the applicant. In Re Connor’s Application,113 

where a health and social services trust had refused to permit the appellant, a person 

subject to a guardianship order because of her mental state, to live permanently with 

her husband, the Court of Appeal held that, as the trust had not made an appraisal of 

the appellant’s Article 8 rights, the interference with those rights had to be assumed to 

be unjustified unless a contrary view would have been inevitable if the appraisal had 

in fact been made. In Re Family Planning Association of Northern Ireland’s 

Application114 the Court of Appeal held, again on the basis of Article 8, that the 

current law on abortion in Northern Ireland is uncertain and in need of clarification by 

the Department of Health, Social Services and Public Safety. Just as remarkably, in 

 
107 Re Tweed’s Application. The case is about whether the Parades Commission is obliged to supply the 

organiser of a proposed parade with copies of documents lodged with it by persons objecting to that 

parade. Girvan J ordered discovery of thosse documents ([2004] NIQB 88) but the Northern Ireland 

Court of Appeal reversed that decision ([2005] NICA 42). 
108 Bill of Rights in Schools: A Resource for Post-Primary Schools (Belfast: NIHRC 2004). 
109 www.childrenslawcentre.org/Childrens%20Law_output.pdf. 
110 McGuigan v Belfast Education and Library Board [2005] NIQB 60 (Morgan J). 
111 See too Re Misbehavin’ Ltd’s Application [2005] NICA 35, where Belfast City Council had refused 

to grant the applicant a sex establishment licence: the Court of Appeal held that the applicant’s rights 

under Art 10 and Art 1 of Prot 1 had not been properly considered. An appeal is pending in the House 

of Lords.  
112 [2003] NICA 55. See too Re Landlord Association of Northern Ireland’s Application, n 56 above. 
113 [2004] NICA 45. See too Conway v Kelly [2005] NIQB 29, a civil action for assault, where Deeny J 

prohibited disclosure to the defendant of a psychiatric report on the plaintiff because otherwise the 

latter’s Art 8 rights would have been breached; disclosure was restricted to the defendant’s legal and 

medical advisers. 
114 [2004] NICA 37, reversing Kerr J at first instance. 

http://www.childrenslawcentre.org/Childrens%20Law_output.pdf
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AR v Homefirst Community Trust,115 the same court held that a health trust had failed 

to take account of the Article 8 rights of an alcoholic mother whose baby had been 

placed in care one day after he was born. This was again the finding in Re W and 

M,116 a case on the freeing of two sibling children for adoption, where Gillen J made 

quite plain his unease at the (unidentified) trust’s conduct:  

 

I reiterate that I find the breach of the rights in this case to be flagrant and the 

courts must make clear that such breaches of Article 8 of the European 

Convention on Human Rights will not be tolerated. Although I am assured that 

steps have been taken now to ensure that this Trust will afford compliance to 

Convention rights in the future, it is clear to me that employees at all levels in 

this Trust require training in the fundamental impact that the Convention has 

on the type of decision that was to be made in this instance. The public interest 

requires that all Trusts throughout Northern Ireland grasp this concept.117    

 

In In re P (A Child),118 on the other hand, where what was in question was the 

compatibility with Article 8 of the statutory prohibition on an unmarried couple 

adopting a child,119 Gillen J held that the difference in treatment between the 

applicants and a married adoptive couple was objectively justifiable in the sense that 

it had a legitimate aim, namely the best interests of children, and that the difference 

bore a reasonable relationship of proportionality to that aim. As the judge put it: 

 

In this case the interests of these two individual applicants must be balanced 

against the interests of the community as a whole.  It is for this society through 

Parliament to determine the setting in which the advantages of adoption can 

best be achieved.  I do not consider it is the court’s task to substitute its own 

view for that of the legislature in this instance.120  

  

In 2004 researchers at the University of Ulster’s UNESCO Centre conducted 

research on behalf of the NIHRC to review the current extent of, and scope for, 

human rights education and training in Northern Ireland.121 Their survey was based on 

responses from 46 public authorities (as well as 4 professional associations, 11 NGOs 

and 22 education institutions). It revealed that most of the respondents already 

provided training around Convention rights but it recommended that further support 

should be provided to organisations, especially public bodies, to provide more such 

training, better materials, awards and prizes, accredited courses and training for 

trainers. The research conducted for the present article lends weight to the need for 

such steps.     

 

The Act and legal professionals 

 

 
115 [2005] NICA 8. This case, and the next to be cited, were the focus of a presentation entitled ‘Where 

is the ECHR leading us?’ given by the Northern Ireland High Court judge specialising in family law 

matters, Gillen J, at a conference in Belfast on 6 March 2006 (copy with the present author). 
116 [2005] NIFam 2. A later challenge to the subsequent decision to free the children for adoption, 

based on the alleged bias of the decision-maker, was rejected: [2006] NIFam 6. 
117 Ibid para 23. 
118 [2006] NIFam 5. 
119 The prohibition is to be found in the Adoption (NI) Order 1987, art 14(1). 
120 [2006] NIFam 5, para 23. 
121 Review of Human Rights Education and Training (Belfast: NIHRC 2005). 
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 The Northern Ireland Court Service keeps statistics on the number of times the 

Human Rights Act is raised in cases heard in Northern Ireland’s courts. Tables 1 and 

2, below, are based on the latest available figures.122 They demonstrate clearly that by 

far the commonest Convention right referred to (by some margin) is Article 6 – the 

right to a fair trial – and that the only other Convention rights which are fairly 

regularly referred to are Articles 2 (the right to life), 3 (the prohibition on torture etc), 

5 (the right to liberty) and 8 (the right to a private life etc). The context in which these 

references are made is overwhelmingly that of judicial review, with the next 

commonest context, surprisingly, being cases heard by the Social Security and Child 

Support Commissioners. For some reason there was a dramatic fall in the number of 

references in judicial review cases during 2004 and 2005. Perhaps barristers have 

become more aware of how far the judges will allow them to push human rights 

arguments in such cases?  

The Court Service estimates the success rate for arguments based on the 

Human Rights Act in Northern Ireland at 17.6% (103 of the 585 occasions on which 

Convention rights have been relied on123), but it has not made it clear what is meant 

by ‘success’ in this context – does it imply that the judge decided the case in favour of 

the party relying on the Act or simply that the judge upheld that party’s particular 

argument on the Act regardless of the ultimate outcome of the case? The published 

statistics even reveal how much time judges have spent on Human Rights Act points: 

in the last six years almost 525 hours have been devoted to them,124 which means that 

each point has required less than one hour of judicial time.     

 

Table 1: Convention rights relied on in the courts, 2000-05  

 

 Art  

2 

Art  

3 

Art  

5 

Art 

 6 

Art  

8 

Other 
arts 

Totals 

Court of Appeal 1 2 1 11 2 7 24 

Queen’s Bench 3 - 2 3 5 2 15 

Judicial reviews 29 13 16 69 74 55 256 

Chancery - - - - 4 - 4 

Family proceedings - - 4 1 2 2 9 

Crown Court 1 2 2 26 1 2 34 

Bail office - - 5 1 - - 6 

Magistrates’ court 

(criminal) 

 

- 

 

- 

 

1 

 

19 

 

1 

 

1 

 

22 

Youth courts - - - 2 - - 2 

Social Security / Child 

Support Commissioners 

 

1 

 

1 

 

- 

 

150 

 

6 

 

53 

 

211 

Pensions Appeal Tribunal - - - 2 - - 2 

Totals 35 18 31 284 95 122 585 

 

Table 2: Frequency of reliance on the Human Rights Act in the courts, 2000-05 

 

 
122 Human Rights Act (Belfast: Northern Ireland Court Service, March 2006). 
123 Ibid Tables 3 and 6. The statistics also reveal (Table 7) that the Act was raised in a total of 393 

cases, but they urge caution here because the figure is an estimate. Also, the statistics do not include 

cases heard before industrial tribunals (because these do not fall within the Court Service’s bailiwick).    
124 Ibid Table 5. 
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 2000 2001 2002 2003 2004 2005 Totals 

Court of Appeal - 8 3 3 1 6 21 

Queen’s Bench 6 5 2 1 1 - 15 

Judicial reviews 28 84 50 83 11 - 256 

Chancery 3 1 - - - - 4 

Family proceedings 9 - - - - - 9 

Crown Court 10 12 7 3 - 1 33 

Bail office 6 - - - - - 6 

Magistrates’ courts 

(criminal) 

 

15 

 

3 

 

1 

 

3 

 

- 

 

- 

 

22 

Youth courts 2 - - - - - 2 

Social Security / Child 

Support Commissioners 

 

5 

 

13 

 

40 

 

68 

 

44 

 

38 

 

208 

Pensions Appeal Tribunal - 1 - - 1 - 2 

Totals 84 127 103 161 58 45 578 

 

To date the judges in Northern Ireland appear to have faithfully applied the 

Human Rights Act in ways which tally with the approach of the English judiciary.125 

The senior judges have certainly been prepared to hear arguments based on European 

Court jurisprudence and countless judgments are peppered with analyses of that 

jurisprudence.  In the vast majority of cases, though, the courts have held that the 

Convention rights have not been breached.126 There are few examples of the Northern 

Ireland Court of Appeal reversing a High Court decision on a European Convention 

point, and fewer still of the House of Lords reversing the Northern Ireland Court of 

Appeal. In the one case where that did occur, Re McKerr,127 it was the Court of 

Appeal which took a much more pro-Convention stand.128 It made a declaration that 

the obligation to hold an investigation which complied with the requirements of 

Convention Article 2 was a continuing one, even though the death in question had 

occurred in 1982.129 The House overturned this ruling, holding that there was no such 

continuing obligation and that the right to enforce Convention rights in British courts 

arose only when the 1998 Act came into force on 2 October 2000, not while the 

Convention was still unincorporated into UK law. 

 Section 3 of the Human Rights Act requires judges and others to read and give 

effect to legislation, so far as it is possible to do so, in a way which is compatible with 

Convention rights. In England this duty has been complied with even when it has 

meant reading new words into legislation, rearranging existing words alongside new 

words, or deleting words. The clearest example of section 3 being applied to date in 

Northern Ireland is Re King’s Application,130 where 12 words were read into article 11 

of the Life Sentences (NI) Order 1991 in order to make it compatible with Article 6 of 

the Convention.    

 
125 For a survey of Northern Ireland case law up to the end of 2003 see Brice Dickson, ‘Northern 

Ireland’, in Anthony Lester and David Pannick (eds), n 63 above,  paras 6.59 – 6.128. 
126 One of the most high-profile cases has been Re Parsons’ Application [2004] NI 38, where the Court 

of Appeal held that the positive discrimination provision requiring 50% of new recruits to the PSNI to 

be Catholics (see s 46(1) of the Police (NI) Act 2000) was not a breach of Arts 9 or 14 of the 

Convention.    
127 [2004] 1 WLR 807. See also ch.0 in this book. [cross-refer to Anthony and Mageean]  
128 [2003] NI 117. 
129 [2003] NICA 1. See, generally, Fiona Doherty and Paul Mageean, Investigating Lethal Force 

Deaths in Northern Ireland: The Application of Art 2 of the ECHR (Belfast: NIHRC 2006). 
130 [2003] NI 43. 
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 Both the Bar Council and the Law Society, and groups within those 

professions, have organised training courses and conferences at which the 

implications of the Human Rights Act have featured prominently. SLS Legal 

Publications (NI) Ltd, based in the School of Law at Queen’s University, has likewise 

run numerous relevant events. Senior judges have addressed and/or chaired such 

events. In 2003 Matrix Chambers, in conjunction with the NIHRC, held an event on 

the Act in Belfast at which Cherie Booth QC spoke. Lawyers have also banded 

together as the Human Rights Practitioners Group, which meets regularly at the 

offices of the NIHRC and is serviced by the Commission’s Case Worker. She 

periodically compiles a summary of the notable cases which have raised Human 

Rights Act issues in Northern Ireland and circulates these to all members of the group.  

 

Conclusion 

 

 Measuring the impact of any piece of legislation is notoriously difficult. The 

Northern Ireland Court Service can provide information on the number of times the 

Human Rights Act has been argued in court and court judgments can be trawled 

through to see what role the Act has played in the outcome of cases. On that basis one 

can make an estimate of how many, and what kind of, cases have been decided in the 

way that they have precisely because the Human Rights Act is in force. But one 

cannot easily assess what influence the Act has had, outside the courtroom, on the 

behaviour of law- and policy-making organisations, law enforcement bodies and all 

the other public authorities operating in Northern Ireland. More empirical work would 

be required before a definitive evaluation on that front would be possible. Meanwhile 

it is abundantly clear from the piecemeal evidence currently available that the 

influence of the Act has already been profound.  

The relative ease with which the Act has infused the legal system is a cause 

for hope that, if and when a Bill of Rights is eventually enacted for Northern Ireland, 

as the Belfast Agreement envisages (but does not guarantee), it too will gain quick 

and ready acceptance. As there will be no parallel rolling out of such a Bill of Rights 

in other parts of the United Kingdom (nor, probably in Ireland) the road to acceptance 

will be rockier, but if the Bill’s commencement is preceded by a year or so of 

preparatory training courses and information booklets there is no reason to suppose 

that it will be unduly problematic. This will be all the more likely if the Bill of Rights 

is modelled on the Human Rights Act as regards the interpretation and invalidation of 

other legislation, a position which is embodied in the NIHRC’s second draft of the 

Bill of Rights.131 It may be less likely if the Bill of Rights gives power to judges to 

allocate economic and social rights, for at present this is mostly the preserve of 

elected politicians rather than the courts. But the Human Rights Act does protect some 

such rights already – the right to property, the right to form a trade union and the right 

to education, for example – and the sky has not fallen in on either the judges 

themselves or the society they serve.  

Sceptics may counter that the Human Rights Act has proved to be largely 

irrelevant to several outstanding human rights ‘issues’ in Northern Ireland – such as 

how to ensure that people are properly held to account for behaviour they indulged in 

prior to the Belfast Agreement, how to reduce poverty and improve health care, and 

how to guarantee fair and effective power-sharing arrangements across the 

communities. They might contend that a much more radical human rights initiative is 

 
131 Progressing a Bill of Rights for Northern Ireland (Belfast: NIHRC 2004), pp 87-91. 
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required if those larger issues are to be dealt with. The reality is, however, that the 

issues just mentioned are all highly political in nature and human rights activists will 

themselves disagree as to how best to deal with them. The European Convention was 

not designed to provide answers to those problems and in relation to them it would be 

inappropriate to blame the Act which incorporates Convention rights into Northern 

Ireland’s law for not doing more than the Convention itself can do.     
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13

Close Calls in the House of Lords

BRICE DICKSON

I INTRODUCTION

WHEN THE UNITED Kingdom’s top court is deciding what are the 
legal rules and principles in accordance with which appeals should 
be decided, the judges sitting in that court, usually five in number, 

frequently disagree over what those rules and principles are, or what they mean 
in practice. Sometimes the disagreement is fairly marginal, with just a single judge 
expressing dissent on one or more points. On other occasions the disagreement 
is more marked, with at least two judges adopting a different position from that 
preferred by the judges in the majority. For the purposes of this chapter I am 
calling such cases ‘close calls’. The question I am addressing is what do the rate 
and nature of these close calls tell us about the approaches of our most senior 
judges to their adjudicative role? 

To attempt to answer that question I have looked at decisions taken by the 
Appellate Committee of the House of Lords between 1 January 2001 and 1 
October 2009, the date on which the Appellate Committee was replaced by the 
United Kingdom’s Supreme Court. 

During that period of almost nine years there were 52 cases where there were at 
least two dissenters,1 including one where the split was 7:22 and another where it 
was 4:3.3 These 52 cases represent 9.4 per cent of the 554 sets of judgments issued 
by the House during that period.

I abide by the assessments I have made elsewhere of the quality of the judgments 
issued by Law Lords since the mid-1990s,4 and any comments made here about 

1 I have excluded from the list cases where there were two or more dissents but on different points 
(eg EB (Kosovo) v Home Secretary [2008] UKHL 41, [2009] 1 AC 1159), but have included cases where 
there were dissents on the same point even though the dissenters ultimately agreed with the majority 
as to whether the appeal should be allowed or dismissed (eg Jordan v Lord Chancellor [2007] UKHL 
14, [2007] 2 AC 226). 

2 AG’s Reference No 2 of  2001 [2003] UKHL 68, [2004] 2 AC 72.
3 Rees v Darlington Memorial Hospital NHS Trust [2003] UKHL 52, [2004] 1 AC 309.
4 See, eg, ‘Judicial activism in the House of Lords 1995-2007’ in B Dickson (ed), Judicial Activism 

in Common Law Supreme Courts (Oxford, Oxford University Press, 2007) ch 9; ‘A hard act to follow: 
the Bingham court 2000–8’ in L Blom-Cooper, B Dickson and G Drewry (eds), The Judicial House of  
Lords 1876–2009 (Oxford, Oxford University Press, 2009) 255–75.
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the judgments I am discussing must be read in that wider context. The points 
I am making are not intended to denigrate the internal coherence of particular 
judgments, still less the integrity of particular judges. I should also stress that 
I am not arguing that dissent is undesirable per se. I agree wholeheartedly with 
Justice Kirby’s writings about the importance of dissenting judgments5 and I also 
support James Lee’s advocacy of concurring speeches.6 The simple point I am 
providing evidence for is that even at the very top level of our judiciary there are 
quite fundamental differences as to what rules or principles should prevail in our 
law. Usually the judges wrap their disagreements in polite language, but there can 
be no disguising the schisms that exist. The disagreements reveal quite a lot about 
the underlying judicial philosophy of particular judges and lend weight to the 
contention that the outcome of an appeal in the United Kingdom’s highest court 
may well depend on which judges are selected to hear the appeal.  

II THE RATE AND NATURE OF THE JOINT DISSENTS

The only judges who sat as Law Lords during the whole of the period 2001 to 2009 
were Lords Hope and Scott. Lord Bingham sat for all but the last 12 months (and 
was the Senior Law Lord until Lord Phillips assumed that role in October 2008), 
while Lord Hoffmann sat for all but the last five months. Naturally it was those 
four judges who appeared most frequently in the list of 52 close calls: Lord Hope 
sat in 25 of them, Lord Bingham in 24, Lord Scott in 23, and Lord Hoffmann in 
19. The number of dissenting judgments from those judges is also higher than  
for others, but not remarkably so. Lord Bingham joined in a dissent on 10 
occasions, Lord Scott on nine, Lord Hope on seven and Lord Hoffmann on five. 
Some judges who sat for shorter periods were equally prone to join in a dissent: 
Lord Nicholls, despite retiring in 2007, joined in eight dissents; Lord Steyn retired 
in 2005 but had by then joined in seven dissents. Conversely, Lady Hale and  
Lord Mance, who did not join the Lords until 2004 and 2005 respectively, had 
by 2009 notched up eight and nine cases respectively in which they had joined in 
dissents. 

However no significant patterns of joint dissenting emerge. The most 
commonly dissenting couples were Lords Bingham and Steyn and Lords Scott and 
Mance, each of whom jointly dissented in four cases. Lords Bingham and Steyn 
usually voted the same way in all appeals: by my reckoning they sat together in 75 
appeals during this period and disagreed on only six occasions, including in two 
close calls.7 Likewise Lords Scott and Mance usually seemed to think alike: they 

5 M Kirby, ‘The Importance of Dissent’ (2005) speech available from www.michaelkirby.com.au, 
no 2030; and ‘Judicial Dissent – Common Law and Civil Law Traditions’ (2007) 123 Law Quarterly 
Review 379.

6 J Lee, ‘A Defence of Concurring Speeches’ [2009] Public Law 305.
7 R (Munjaz) v Mersey Care NHS Trust [2005] UKHL 58, [2006] 2 AC 148; Rees v Darlington 

Memorial Hospital NHS Trust (n 3) (Lord Steyn dissenting on both occasions). 
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sat together in 33 cases and always voted the same way except twice.8 The highest 
number of interpersonal disagreements in the period under review was eight—
between the pairings of Lords Mance and Walker, Lords Hope and Scott, and 
Lords Bingham and Carswell. There were seven disagreements between Lords 
Hope and Hoffmann and six between Lady Hale and Lord Carswell. But most 
of these pairings did also agree in some of the close calls: Lords Hope and Scott 
agreed five times, Lords Hope and Hoffmann three times, and Lords Bingham 
and Carswell twice. Lady Hale, however, agreed with Lord Carswell only once, 
and Lords Mance and Walker never agreed. These levels of disagreement are 
interesting, but of themselves they do not allow us to draw firm conclusions about 
the judicial philosophies of the judges or their attitudes to particular colleagues. 
In the House of Lords there has been nothing approaching the predictable voting 
patterns that are discernible in the US Supreme Court9 and, to a lesser extent, in 
the High Court of Australia.10

It is remarkable how many of the 52 close calls occurred in private law cases—
contract law, shipping law, restitution law, defamation law, taxation law, even 
employment law.11 There were 27 such cases, 16 public law cases12 and nine 
cases on criminal law or procedure. It would not appear that there is any greater 
unanimity amongst their Lordships in the private law field than in others. This 
would suggest that, whatever the reasons for differences of opinion between their 
Lordships, they are not linked to attitudes to the state or to what individuals 
should expect from state bodies. If there is activism as opposed to restraint, 
or liberalism as opposed to conservatism, these features seem to be on display 
regardless of the area of law in question. 

What is most striking is the importance of the issues in respect of which close 
calls took place and the strength of feeling displayed by some of the Law Lords 
in relation to them. Time does not permit me to set out every instance of this 
importance and strength of feeling, so I have decided to focus on just three fields 
of law to illustrate the diversity of opinions. I will touch upon eight cases in 
criminal law and procedure, nine cases in human rights law, and 14 in tort law, 
proceeding largely in chronological order within each field. The full flavour of 

    8 R (BAPIO Action Ltd) v Secretary of  State for the Home Department [2008] UKHL 27,; [2008]  
1 AC 1003; Stone & Rolls Ltd (in liquidation) v Moore Stephens (a firm) [2009] UKHL 39, [2009]  
3 WLR 455.

    9 See, eg, T Keck, The Most Activist Supreme Court in History (Chicago, University of Chicago 
Press, 2004). 

10 See the annual analyses of High Court constitutional law cases by Andrew Lynch, published 
since 2004 in the University of  New South Wales Law Journal.

11 In all three of its decisions involving the interpretation of regulations on work equipment the 
House was split 3:2: R (Junttan Oy) v Bristol Magistrates [2003] UKHL 55, [2004] 2 All ER 555; Fytche 
v Wincanton Logistics [2004] UKHL 31, [2004] 4 All ER 221; and Smith v Northamptonshire County 
Council [2009] UKHL 27, [2009] ICR 734. 

12 Ten of these were applications for judicial review; four others were claims about human rights; I 
am also including a further case on inquests (Jordan v Lord Chancellor, n 1 above) and one on the 
election of the First and Deputy First Minister of Northern Ireland (Robinson v Secretary of  State for 
Northern Ireland [2002] UKHL 32, [2002] NI 390).
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the tensions between the judges is evident only when one examines the judgments 
in depth. Here I can merely hint at the intensity of feelings.

III CRIMINAL LAW

In recent years the House of Lords has not been known for its boldness or clarity 
in the field of criminal law,13 perhaps because few judges appointed as Law Lords 
have had long experience of practising in that area. Judges who have been chief 
justices in their own jurisdiction—England and Wales, Scotland or Northern 
Ireland—are inevitably more expert at dealing with criminal appeals, but that 
does not seem to have helped the House as a whole to be more creative when 
adjudicating in such matters. 

In R (Wardle) v Crown Court at Leeds14 the Lords were asked whether dropping 
a charge of murder against a person on the last day of the 70-day time limit for 
keeping him in custody, and then charging him instead with manslaughter, 
triggered a new 70-day custody time limit. Lords Slynn, Hope and Clyde thought 
it did, but Lords Nicholls and Scott (both primarily Chancery lawyers) thought 
it did not. The majority also thought there was no violation of art 5(3) of the 
European Convention on Human Rights, while the dissenters thought there 
was. In the majority’s view, if the current state of the law gave rise to concern 
over prosecutors’ latitude to prolong periods of detention by charging detainees 
with new offences, that was a matter for Parliament to remedy.15 Lord Nicholls, 
however, described the majority’s interpretation of the relevant legislation16 as 
‘frankly, absurd’,17 ‘nothing short of a nonsense’18 and ‘irrational’.19 In answer to 
Lord Nicholls’ jibe about absurdity, Lord Slynn observed: 

I decline to dismiss as absurd the opinion of judges experienced in criminal law and 
procedure in the cases in the Divisional Court to which we have been referred and the 
views of the stipendiary magistrate, the Crown Court judge and the Divisional Court 
in the present case.20 

Lord Scott was more measured than Lord Nicholls. He said the difficulties created 
by interpreting the regulations literally could not be overcome by ‘a purposive 
reformulation of the statutory language’,21 but thought he was nevertheless entitled 
to give them the effect Parliament clearly intended them to have because a decision 
of the Law Lords on company law in 1969 had legitimised such an approach.22  

13 JR Spencer, ‘Criminal Law’, in Blom-Cooper et al (n 4) 609–10. 
14 R (Wardle) v Crown Court at Leeds [2001] UKHL 12, [2002] 1 AC 754.
15 ibid [26] (Lord Slynn), [100] (Lord Hope) and [110] (Lord Clyde).
16 Prosecution of Offences (Custody Time Limits) Regs 1987 regs 2(2) and 4.
17 Wardle (n 14) [39]. Also [44].
18 ibid [41].
19 ibid.
20 ibid [26]. 
21 ibid [142].
22 DPP v Schildkamp [1971] AC 1 (another 3:2 decision).
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The basic reason for the dissents in AG’s Reference No 2 of 200123 was simply 
that the two Scottish Law Lords, Lords Hope and Rodger, preferred to abide by 
the traditional Scottish approach of staying criminal proceedings if there had 
been an unreasonable delay in a trial, while the seven other Law Lords involved, 
all from England and Wales, preferred to be more flexible, only wanting to stay 
proceedings if there was no lesser remedy which would adequately vindicate the 
defendant’s right to a fair trial. A decision by the Privy Council in a Scottish 
case on the same point24 was expressly ‘doubted’ by the majority in the House of 
Lords. 

How to deal with Parliament’s clear intention was again the issue in AG’s 
Reference No 4 of 2002,25 where it was common ground that when enacting s 
11(2) of the Terrorism Act 2000 Parliament intended to impose a legal burden of 
proof on an accused person to show that the organisation which he was accused 
of belonging to was not a proscribed organisation at the time he was a member 
and that he did not take part in any of its activities while it was proscribed. Lords 
Bingham, Steyn and Phillips, very boldly, held that the imposition of this burden 
on a defendant was not ‘a proportionate and justifiable legislative response 
to an undoubted problem’,26 and that s 11(2) should therefore be read down, 
under s 3 of the Human Rights Act 1998, so as to impose merely an evidential 
burden. Lords Rodger and Carswell, dissenting, felt that Parliament’s wording 
was perfectly fair, reasonable and proportionate.27 At one level we see here a 
difference of opinion over what it is practicable for a defendant to demonstrate 
in a criminal trial. At another level we are conscious of a radical divide over the 
need to resort to s 3 of the 1998 Act.  

Lords Rodger and Carswell again dissented in R v Hayter,28 this time 
disagreeing with their brethren’s view that the long-standing common law rule 
against allowing a confession by a defendant to be admitted as evidence in a 
joint criminal case against a co-defendant should be qualified. Lord Rodger said 
the majority’s approach ‘will, in effect, destroy one vital aspect of the common 
law rule which Parliament has so recently decided should be preserved’.29 He 
added that there was no principled basis for making the change and that it ‘is 
likely to have undesirable effects in practice’.30 Lord Carswell was less forthright, 
but he did describe what the majority were doing as ‘an impermissible breach 
of principle’ and said that if the principle needed to be modified in the public 
interest, it was for Parliament to do so.31 Lords Bingham, Steyn and Brown, 

23 AG’s Reference No 2 of  2001 [2003] UKHL 68, [2004] 2 AC 72.
24 R v HM Advocate [2002] UKPC D3, [2004] 1 AC 462 (3:2, with Lords Hope Clyde and Rodger in 

the majority and Lords Steyn and Walker in the minority).
25 AG’s Reference No 4 of  2002 [2004] UKHL 43, [2005] 1 AC 264.
26 ibid [50] (Lord Bingham). Lords Steyn and Phillips simply concurred with Lord Bingham.
27 ibid [77] and [92] respectively.
28 R v Hayter [2005] UKHL 6, [2005] 1 WLR 605.
29 ibid [57].
30 ibid.
31 ibid [74].
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however, were unmoved by such reasoning. They were prepared to step in to do 
something which Parliament had declined to do just a few years earlier. As in the 
previous case, Lords Bingham and Steyn were particularly keen to supplement 
Parliament’s law-making in a way which, in their eyes, improved the law. 

However in two of the appeals in R v Abdroikov32 Lords Rodger and Carswell 
once more dissented, the issue being who should be allowed to sit on a jury. 
Consistent with their approach in the preceding two cases, they preferred to be 
faithful to what Parliament had recently enacted.33 They held that the jurors in 
question (a police officer and an employee of the Crown Prosecution Service) 
could be considered to be impartial, but Lords Bingham and Mance, and Lady 
Hale, held that they could not. Echoing his words in R v Hayter, Lord Rodger 
said the majority’s decision ‘will drive a coach and horses through Parliament’s 
legislation and will go far to reverse its reform of the law’.34 The majority saw 
themselves as deducing the obvious from Parliament’s words; Lady Hale said: 
‘There is no indication that Parliament intended to abrogate the common law 
and Convention rules upon what constitutes a fair trial’.35

In R v Asfaw36 an Ethiopian woman who had stopped over in London for a few 
hours while en route to the USA, where she wanted to seek asylum, argued that 
she should not be prosecuted for presenting a false passport when boarding the 
plane to America, because under the Convention on the Status of Refugees she 
should be deemed to have immunity. That Convention listed offences for which 
applicants for asylum could claim immunity, but obtaining air transport services 
by deception was not one of them. Lords Rodger and Mance did not think the 
wording of the Convention (which in this respect was given force in the UK by the 
Immigration and Asylum Act 1999) could be stretched to cover this offence, but 
the majority did. Lord Bingham stressed that the Act had to be given a purposive 
interpretation, and Lord Hope stressed that to prosecute the appellant for 
attempting to leave (rather than enter) the country would be an abuse of process. 
But Lord Rodger was categorically opposed to such views, saying: 

I have come to the clear conclusion that the interpretation favoured by the appellant 
is not only impossible on the language, but is actually at odds with the scheme of the 
Convention and with its true humanitarian philosophy.37 

Lord Phillips LCJ also held against the appellant at the Court of Appeal stage; 
had he been sitting in the Lords (as he sometimes did during his years as Master 
of the Rolls and then Lord Chief Justice) and had he replaced, say, Lord Carswell 
(the third judge in the majority), the decision in the House would presumably 
have been different. 

32 R v Abdroikov [2007] UKHL 37,[2007] 1 WLR 2679.
33 Here, in the Criminal Justice Act 2003.
34 Abdroikov (n 32) [43].
35 ibid [46].
36 R v Asfaw [2008] UKHL 31, [2008] 1 AC 1061.
37 ibid [84] (emphasis added).



 Close Calls in the House of  Lords 289

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

In R v G38 the issue was whether it was a breach of a 15-year-old boy’s right to 
a private life to prosecute him for rape whenever the prosecution knew that the 
alleged victim had supposedly ‘consented’ to the sexual intercourse (even though 
she was only 12). For the majority, Lord Hoffmann said: ‘Prosecutorial policy 
and sentencing do not fall under Article 8 . . . This case is another example of the 
regrettable tendency to try to convert the whole system of justice into questions 
of human rights.’39 Lady Hale did not mince her words either: ‘Every male has a 
choice about where he puts his penis’40 and:

Parliament has very recently decided that [‘rape’] is the correct label to apply to 
the activity [in this case]. In my view this does not engage the Article 8 rights of the 
defendant at all, but if it does, it is entirely justified.41 

Lord Mance agreed. Lord Hope (dissenting, along with Lord Carswell) rejected 
Lord Hoffmann’s proposition that the Convention rights have nothing to do 
with prosecutorial policy.42 He agreed with all that Lady Hale had to say ‘about 
the dangers of under age sexual activity’,43 but he went on to hold that it was a 
breach of the 15-year-old boy’s art 8 rights to continue to prosecute him for rape 
even after the girl had admitted that she had consented to the intercourse. Lord 
Carswell simply concurred with Lord Hope,44 perhaps somewhat surprisingly, 
given his reputation for preferring a narrow view of the scope of Convention 
rights.

In R v Islam45 Lords Walker and Neuberger dissented on whether the black 
market value of a consignment of heroin could be taken as its ‘market value’ for 
the purposes of a confiscation order being made against an importer of the drug. 
Lord Walker said that because he was dissenting it would be inappropriate to set 
out his reasons at length,46 but he did say that judges had to give the same meaning 
to the same words occurring in different parts of an Act.47 Lord Neuberger 
thought that to take ‘market value’ as including black market value would 
lead to the court condoning an illegal act. These attitudes were diametrically 
opposed to those displayed by Lords Hope and Mance, and Lady Hale. In their 
view the difference in meaning within the Act occurred because the contexts 
were different. The judgments of Lords Hope, Mance and Neuberger do all 
refer to the others’ points of view, but there is no disguising the fundamental 
difference between them. Lords Walker and Neuberger did not want to dignify 
the illegality committed with any value at all, whereas the majority did (despite 
the fact that the defendant in question never actually sold any of the heroin in 

38 R v G [2008] UKHL 37, [2009] 1 AC 93.
39 ibid [10]. 
40 ibid [46].
41 ibid [54].
42 ibid [34].
43 ibid [36].
44 ibid [61].
45 R v Islam [2009] UKHL 30, [2009] 1 AC 1076.
46 ibid [19].
47 Here, the Proceeds of Crime Act 2002.
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question because it was seized by customs officials before he could take delivery 
of it). From a lawyer’s point of view, what was at stake was an issue of statutory 
interpretation. From a justice point of view what was at stake was the fairness 
of a penalty. The heroin was valued at £71,000 and Mr Islam was subjected to a 
confiscation order of more than £400,000.  

Let me now sum up these criminal cases. We see some judges (Lords Walker, 
Neuberger, and especially Rodger and Carswell) adopting a rather restrained 
approach in that they preferred to let changes to the law be brought about by 
Parliament rather than making the changes themselves, and they adopted a more 
literal approach to the interpretation of legislation than that favoured by their 
fellow judges. But one cannot be categorical here, because such ‘conservative’ 
opinions were not displayed by the same judges in other cases where one might 
have expected them to occur. Lord Carswell, for example, joined Lords Bingham 
and Hope in upholding the Refugee Convention rights of one defendant and 
joined Lord Hope in upholding the European Convention rights of a young man 
charged with rape. On the basis of this brief survey of cases, it would be improper 
to label particular judges as consistently, or even predominantly, pro-prosecution 
or pro-defence in criminal cases. The difference in judicial philosophy relates 
more to the preparedness of the judges to go beyond what Parliament has stated 
to be the law. Some, in this sense, are much more activist than others. 

IV HUMAN RIGHTS LAW

This dichotomy between those in favour of judicial restraint and those in favour 
of judicial activism is also apparent in the field of human rights law, though again 
the picture is complicated by the fact that judges first and foremost pay attention 
to the wording of the legislation they have to interpret. 

In R v Kansal (No 2)48 the Appellate Committee had to decide if, four months 
earlier, a differently constituted Committee had made a mistake when ruling 
that a person who had been convicted of a crime before the Human Rights Act 
came into force could not rely upon his or her Convention rights in an appeal 
occurring after it came into force.49 Lords Lloyd, Steyn and Hope held that a 
mistake had been made, but that the law should not be changed because (a) the 
previous ruling was very recent, (b) it represented an arguable point of view, 
(c) it was not unworkable, and (d) it related to a legislative provision that was 
merely transitional.50 Lords Slynn and Hutton dissented, but on the ground that 
the earlier decision was correct. Theirs was an even more conservative view than 
that of the majority. 

48 R v Kansal (No 2) [2001] UKHL 62, [2002] 2 AC 69. One might have expected a bench of seven 
judges to hear this case. 

49 R v Lambert [2001] UKHL 37, [2002] 2 AC 545. 
50 Human Rights Act 1998 s 22(4).
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In Harrow LBC v Qazi 51 a housing authority evicted a man from his council 
home because the tenancy had been brought to an end by the man’s wife, who had 
served a valid notice to quit. The man argued that this interfered with his right 
to respect for his home under art 8 of the European Convention. Lords Hope, 
Millett and Scott said it did not, because the housing authority had an unqualified 
right to immediate possession of the house under domestic contract and property 
law, but Lords Bingham and Steyn said that there was an interference and that 
the case should be sent back to the county court for a decision on whether it 
was justifiable or not.52 The dispute here, then, was more about the priority that 
should be given to human rights arguments in cases coming before British courts, 
not about the ultimate outcome of the case. Lord Steyn thought the majority’s 
approach ‘empties Article 8(1) of any or virtually any meaningful content’,53 and 
he feared that it would not withstand European scrutiny.54 Interestingly, in a 
later case dealing with the same issue55 the House managed to reach a unanimous 
conclusion which was something of a midway position between those of the 
majority and minority in Qazi. 

Article 8 of the European Convention was again at issue in R (Munjaz) v 
Mersey Care NHS Trust,56 where the close call related to whether the ‘seclusion’ 
of psychiatric patients detained in mental hospitals was a breach of the patients’ 
right to respect for their private and family life. This time Lord Bingham joined 
Lords Hope and Scott in holding that it was not, with Lords Steyn and Brown 
dissenting. Lord Steyn was again quite forceful when stating his opinion: 

Compared to the judgment of the Court of Appeal the judgment of the majority of the 
House permits a lowering of the protection offered by the law to mentally disordered 
persons. If that is the law, so be it. . .For my part, the decision today is a set-back for a 
modern and just mental-health law.57 

Lord Brown was less blunt, but he did conclude that in order to comply with 
Strasbourg’s requirement that any interference with art 8(1) had to be ‘in 
accordance with law’, the Secretary of State’s Code of Practice had to be treated as 
a document which could not be departed from, as Ashworth Hospital had sought 
to do in this case. The dissenters upheld the unanimous opinion of the Court of 
Appeal, which comprised one judge (Hale LJ) who had become a Lord of Appeal 
by the time the case reached the Lords and another (Lord Phillips MR) who would 
later be appointed Senior Law Lord. Had either of them been sitting with Lords 
Steyn and Brown in the House, this decision too would have gone the other way. 

51 Harrow LBC v Qazi [2003] UKHL 43, [2004] 1 AC 983.
52 In a later case, Lord Bingham said that he and Lord Steyn certainly thought that Mr Qazi was 

most unlikely to win even if his case was remitted to the county court: Lambeth LBC v Kay [2006] 
UKHL 10, [2006] 2 AC 465 [23]. 

53 ibid [27]. Lord Hope tried to reassure him on the first point: [81]–[82].
54 In fact Mr Qazi did lodge an application in Strasbourg but it was declared inadmissible: see Lord 

Bingham’s remarks in Kay (n 52) [23].
55 Lambeth LBC v Kay (n 52). Lords Hope, Scott and Bingham again sat in this case.
56 R (Munjaz) v Mersey Care NHS Trust [2005] UKHL 58, [2006] 2 AC 148. 
57 ibid [48].
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In R (Roberts) v Parole Board58 the dispute was over the scope of art 6 of the 
European Convention, in particular whether a prisoner’s right to procedural 
fairness had been violated when the Parole Board, in determining whether to 
release the prisoner on licence, took account of an informant’s information that 
was not revealed to the prisoner but only to a specially appointed advocate acting 
on his behalf. Lords Woolf CJ, Rodger and Carswell held that the prisoner’s right 
had not been breached, but Lords Bingham and Steyn, as in Qazi, disagreed. The 
majority said that the meaning of procedural fairness differed depending on the 
nature of the decision being taken. Lord Bingham was more fundamentalist in his 
support for basic rights: 

It is in my opinion contrary to legal principle and good democratic practice to read [a 
power to depart from the ordinary rules of procedural fairness] into a statute which 
contains no hint whatever that parliament intended or even contemplated such a 
departure.59 

Lord Steyn was equally unbending in his support for the prisoner’s right to a fair 
hearing.60 Lord Woolf was ‘acutely concerned’ that Lord Steyn’s conclusions were 
so dramatically different from his, but attributed it to the fact that Lord Steyn was 
focusing on the position of the prisoner, whereas Lord Woolf considered it essential 
to focus as well on the problem faced by the Parole Board in having to protect 
the safety of the public and the rights of the prisoner.61 There can be little doubt 
that the fact that there were three chief justices sitting in this case (Lords Rodger 
and Carswell having held that position, or its equivalent, in Scotland and Northern 
Ireland respectively) made it almost inevitable that the appeal would be dismissed. 
If, on the other hand, Lord Brown or Lady Hale had been asked to sit alongside 
Lords Bingham and Steyn, it is likely that the appeal would have been allowed 

R (Hurst) v London Northern District Coroner 62 revealed differences between 
Lords Bingham, Rodger and Brown on the one hand and Lady Hale and Lord 
Mance on the other. The majority ruled that inquests into deaths occurring 
before the Human Rights Act came into force did not have to comply with art 
2 of the European Convention, while the dissenters held that the coroner was 
still at liberty (though not obliged) to take into account the UK’s international 
obligations under the Convention. Lady Hale pointed out that, while it might not 
be possible for a coroner’s inquest to reach a verdict of ‘unlawful killing caused 
or contributed to by police neglect’, there was still a useful purpose to be served 
in resuming the inquest here. Lord Mance went so far as to admit that he found it 
unattractive that the country’s international obligations, even fundamental ones, 
were merely discretionary. 

58 R (Roberts) v Parole Board [2005] UKHL 45, [2005] 2 AC 738.
59 ibid [30].
60 ‘If the decision of the Parole Board is upheld in the present case, it may well augur an open-ended 

process of piling exception upon exception by judicial decision outflanking Parliamentary scrutiny’: 
ibid [92].

61 ibid [79] and [81]. Lord Rodger regarded these observations ‘as being of great force’: ibid [111].
62 R (Hurst) v London Northern District Coroner [2007] UKHL 13, [2007] 2 AC 189.
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Lady Hale was again on the side of Convention rights in YL v Birmingham 
City Council,63 though this time she was joined in her dissent by Lord Bingham, 
while Lord Mance joined the majority (with Lords Scott and Neuberger) in 
holding that a company providing care and accommodation was not exercising 
an inherently public function and so residents placed in the company’s home 
under arrangements made with a local authority that was paying for their care 
could not claim Convention rights against the company. The majority’s decision 
meant that people cared for in homes run by the local authority itself could claim 
Convention rights but people cared for in private homes, even though paid for 
by the same local authority, could not. Their reasoning turned on distinguishing 
between the arranging of care and the providing of care. Lady Hale, on the other 
hand, said that her (alternative) conclusion was ‘inexorable’.64 But of course it 
too would have led to an anomaly in that some people in a care home would have 
been granted Convention rights but other people in the same home would not.65 

In Somerville v Scottish Ministers,66 the issue was whether petitioners who 
wanted to argue that a member of the Scottish Executive had breached the Human 
Rights Act had to bring their claim within the one-year limitation period specified 
in that Act.67 Lords Hope, Rodger and Walker thought they did not; Lords Scott 
and Mance thought they did. The latter is the more conservative position, because 
it limits the availability of remedies for alleged breaches of human rights, but 
Lords Scott and Mance reached it because they felt so compelled by the wording 
of s 100(3) of the Scotland Act 1998. Lord Scott admitted to having had ‘an 
embarrassing number of changes of mind’68 before deciding that Parliament could 
not have intended to create, without expressly saying so, an entirely new cause of 
action in damages.69 Lord Mance was more confident in his conclusions.70 Two 
members of the majority, however, did not see much difficulty in imputing an 
intention to Parliament.71 The ‘swing voter’ was Lord Walker, whose relatively 
short judgment hinges on his assertion that the way in which Lords Scott and 
Mance wanted to interpret s 100(3) caused even greater difficulties than the 
way in which Lords Hope and Rodger wanted to interpret it.72 He was perhaps 
subconsciously influenced by the fact that this was a Scottish appeal and the views 
of the two Scottish Law Lords were therefore all the more significant.

63 YL v Birmingham City Council [2007] UKHL 27, [2008] 1 AC 95.
64 ibid [73].
65 And this seems to be the result of the government’s reaction to the House’s decision: the Health 

and Social Care Act 2008 s 145, extends the definition of public function to embrace those bodies 
running homes which care for people under payments made by local authorities. 

66 Somerville v Scottish Ministers [2007] UKHL 44, [2007] 1 WLR 2734.
67 s 7(5).
68 Somerville (n 66) [78].
69 ibid.
70 ‘The correct analysis is a nuanced analysis which recognises the different functions of the 

[Scotland Act and Human Rights Act] . . . [C]laims for damages for conduct incompatible with 
Convention rights belong to the context of the Human Rights Act’: ibid [193].

71 ibid [31]–[35] (Lord Hope); [115] and [122]–[132] (Lord Rodger).
72 ibid [166].
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A year earlier it was Lords Hoffmann and Carswell who were in the minority 
whenever the majority comprised Lords Bingham and Brown and Lady Hale. 
This was in Secretary of State for the Home Department v JJ,73 where the issue 
was whether the restrictions placed on men who had been issued with ‘control 
orders’ under the Prevention of Terrorism Act 2005 amounted to ‘deprivation of 
liberty’ and not just to ‘restrictions on freedom of movement’ for the purposes of 
art 5 of the European Convention. The majority held that they did, the minority 
held that they did not. Both sides found support for their conclusions in the 
European Court’s judgment in Guzzardi v Italy.74 What tipped the scales was 
each judge’s conception of acceptable state practice, especially in light of the 
ongoing threat of terrorism. 

Finally, in R (Bancoult) v Secretary of State for Foreign and Commonwealth 
Affairs (No 2)75 what was at issue was the legality of the British Indian Ocean 
Territory (Constitution) Order 2004, in so far as it removed from the people 
who lived on the Chagos Islands in the Indian Ocean the right of abode there. 
Lords Hoffmann, Rodger and Carswell held that the Order was legal, but Lords 
Bingham and Mance held it was not. The same split occurred in relation to 
whether the British government’s decision to reimpose immigration controls 
and prevent resettlement on the islands was an abuse of power, unreasonable 
or contrary to legitimate expectations. Lord Hoffmann was of the view that, 
in a ceded (as opposed to a settled) colony, ‘The Crown has plenary legislative 
authority. It can make or unmake the law of the land . . . [T]he right of abode is a 
creature of the law. The law gives it and the law may take it away’.76 Lord Rodger 
agreed, pointing out that the legality of the 2004 Order meant that there was 
no breach of chapter 29 of Magna Carta (assuming it applied to BIOT), which 
provides that ‘No freeman shall be . . . disseised of his freehold, or liberties, or free 
customs, or be outlawed, or exiled . . . but by lawful judgment of his peers, or by 
the law of the land’.77 Lord Carswell’s judgment expresses agreement with Lords 
Hoffmann and Rodger. Lord Bingham, on the other hand, thought that there 
was legal authority for saying that people ‘belonging’ to the BIOT had a right of 
abode there, and Lord Mance thought that the distinction between settled and 
ceded colonies applied only to local private law, not to constitutional questions 
such as the extent of the Crown’s prerogative.78 The case illustrates in stark form 
the difference in approach between, on the one hand, Law Lords who decide 
cases strictly by authority, however regretfully,79 and, on the other, those who are 
prepared to look at old authorities in the light of more recent legal developments. 

73 Secretary of  State for the Home Department v JJ [2007] UKHL 45, [2008] 1 WLR 385.
74 Guzzardi v Italy Series A, no 39 (1980) 3 EHRR 533.
75 R (Bancoult) v Secretary of  State for Foreign and Commonwealth Affairs (No 2) [2008] UKHL 

61, [2009] 1 AC 453.
76 ibid [44]–[45]. Lords Hoffmann and Rodger ([98]) both admitted they had been influenced by a 

paper written by Professor John Finnis for the Oxford Law Faculty. 
77 ibid [77] and [117].
78 ibid [155].
79 See in particular Lord Carswell: ibid [136].
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In the human rights field, then, we see from the nine close calls summarised 
above that there is a similar rift to that which appears in the criminal cases. Lords 
Rodger and Carswell maintained their conservative position in that they were 
reluctant to extend the reach of the Human Rights Act, except when Lord Rodger 
was considering the peculiar devolution settlement for Scotland. For their part, 
Lord Hoffmann displayed his conservatism in JJ and Bancoult, while Lord Scott 
did so in Qazi, Munjaz, YL and Somerville. On the other hand, Lord Steyn and 
Lady Hale staunchly upheld human rights in the three close calls they appeared 
in. Lords Bingham, Brown and Mance mostly tended to favour an expansive 
approach to human rights, but each of them adopted a more conservative position 
at times (Lord Bingham in Munjaz and Hurst, Lord Brown in Hurst, Lord Mance 
in YL and Somerville). Such widespread unpredictability makes it hard to label 
all judges as tending to harbour preconceptions in this field. 

V TORT LAW

The range of issues covered by the law of torts is vast, and conservatism in this 
field can manifest itself in a variety of ways. Most frequently it takes the form 
of denying the claimant what he or she is asking for, or of ensuring that the 
conditions necessary for liability to exist in the first place are onerous to meet. In 
Three Rivers DC v Bank of England (No 3),80 for example, the argument centred 
on whether depositors in the failed Bank of Credit and Commerce International 
should be permitted to proceed with their claim against the Bank of England for 
the tort of misfeasance in public office. Lords Steyn, Hope and Hutton felt that 
they should, because they had raised an arguable case, but Lords Hobhouse and 
Millett disagreed, largely on the basis that ‘[t]here is no point in allowing claims 
to proceed which have no real prospect of success’.81 As things turned out, the 
litigation did ultimately fail, thereby vindicating the minority’s position.82 Theirs 
was a more pragmatic stand, with no big issue of principle at stake. The case 
bears comparison with Ashley v Chief Constable of Sussex Police,83 where Lords 
Bingham, Scott and Rodger allowed a claim for assault and battery to proceed to 
trial even though the police had already conceded liability in negligence and false 
imprisonment and no further damages would be recoverable. Lords Carswell 
and Neuberger thought this would be an abuse of the process of the court, with 
Lord Carswell approving the views of judges in the courts below to the effect that 
‘civil courts exist to award compensation, not to conduct public inquiries. Nor is 
it their function to provide explanations’.84 

80 Three Rivers DC v Bank of  England (No 3) [2001] UKHL 16, [2003] 2 AC 1.
81 ibid [159]. See too [175], and also [193] (Lord Millett).
82 J Randall, ‘It looks Bleak for Deloitte as judge says case was a load of Pollock’, Daily Telegraph 

(London, 14 April 2006).
83 Ashley v Chief  Constable of  Sussex Police [2008] UKHL 25, [2008] 1 AC 962.
84 ibid [81]. See too Lord Neuberger [131].
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The existence of a right to sue was also at stake in the fascinating case of Cullen 
v Chief Constable of the RUC,85 where the claimant asked for compensation 
when he suffered an infringement of his right to access a solicitor while he was 
in police custody. Lords Hutton, Millett and Rodger dismissed the claimant’s 
appeal, but Lords Bingham and Steyn (in a jointly composed dissent) were in 
favour of granting compensation. The majority viewed the wrong that had 
been done as the breach of a public law right, a ‘quasi-constitutional right’ in 
Lord Millett’s words,86 the remedy for which should be judicial review. But for 
Lords Bingham and Steyn there were practical difficulties with judicial review 
which could not be adequately answered.87 They also observed that the fact that 
the majority was prepared to allow compensation to be awarded if ‘harm’ had 
been suffered significantly undermined the principle underlying the majority’s 
reasoning.88 

In Mirvahedy v Henley,89 Lords Nicholls, Hobhouse and Walker upheld the 
Court of Appeal in ruling that the owners of a frightened horse were strictly liable 
for the injuries it caused when it ran across a road and collided with a car. Lords 
Slynn and Scott interpreted the Animals Act 1971 differently, concluding that 
if Parliament had intended to extend strict liability to situations where a non-
dangerous animal causes injury by behaving in a way which it does not generally 
do but which is normal at particular times (eg when it is frightened), it could 
have expressly said so. The case is pre-eminently one which turns on attitudes to 
statutory interpretation, with both the majority and the minority finding clues in 
the history and wording of the Act to support their preferred reading of it. The 
majority adopted a more literal interpretation, with the minority focusing on the 
Act’s overall scheme and purpose. 

Rees v Darlington Memorial Hospital NHS Trust90 was the first of three close 
calls in medical negligence cases during 2001–09, this time a 4:3 decision. None of 
the seven judges wanted to overrule the House’s earlier decision that able-bodied 
parents could not recover compensation for the costs of bringing up a healthy 
child born after negligent sterilisation advice,91 but Lords Bingham, Nicholls, 
Millett and Scott nevertheless agreed to make a ‘conventional’ award of £15,000 
to mark the wrong done to the parent in such cases, while Lords Steyn and Hope 
preferred to leave the law completely untouched and Lord Hutton distinguished 
the earlier authority and would have awarded full recovery because the parent in 
this case was disabled. There is some irony here, in that we find an activist judge 
such as Lord Steyn criticising a conservative judge such as Lord Millett for going 
too far in developing the law. Lord Steyn said: 

85 Cullen v Chief  Constable of  the RUC [2003] UKHL 39, [2003] 1 WLR 1763.
86 ibid [67] and [71].
87 ibid [20].
88 ibid [19].
89 Mirvahedy v Henley [2003] UKHL 16, [2003] 2 AC 491.
90 Rees v Darlington Memorial Hospital NHS Trust (n 3).
91 McFarlane v Tayside Health Board [2000] 2 AC 59.
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I regard the idea of a conventional award in the present case as contrary to principle. It 
is a novel procedure for judges to create such a remedy. There are limits to permissible 
judicial creativity for judges. In my view the majority have strayed into forbidden 
territory. . .If such a rule is to be created it must be done by Parliament.92 

Lord Hope, too, was rather shocked at his colleagues’ boldness: 

The lack of any consistent ratio in support of the proposition in the speeches of the 
majority is disturbing . . . The issue is, as Lord Steyn says, hugely controversial and I 
agree with him that its creation . . . ought to have been left, preferably with the benefit 
of a report by the Law Commissions, to Parliament.93 

In the second of the medical negligence cases, Chester v Afshar,94 their 
Lordships were again creative, this time establishing a special rule on causation. 
The majority held that a patient who has not been warned about the dangers 
of an operation does not have to prove that she would never have had the 
operation if she had been warned; she only has to prove that she would not have 
had the operation at that time. Gregg v Scott,95 the third case, was obviously a 
very difficult one for their Lordships because seven months elapsed between the 
hearing of the appeal and the issuing of the judgments, which then spread over 
227 paragraphs. The claimant asked for damages for the reduction in his chances 
of survival following the delay in diagnosing his non-Hodgkin’s lymphoma (his 
chances of surviving 10 years were apparently reduced from 42 per cent to 25 per 
cent). Lords Hoffmann and Phillips and Lady Hale agreed with the trial judge and 
the majority of the Court of Appeal (Simon Brown and Mance LJJ—both future 
Law Lords) that such a loss was not recoverable, but Lords Nicholls and Hope 
disagreed. Lord Nicholls said the case revealed different perceptions of what 
constitutes injustice in a common type of medical negligence case. He thought 
that not to give a remedy just because the claimant’s initial chances of surviving 
for 10 years were not higher than 50 per cent was ‘irrational and indefensible’96 
and ‘would make no sort of sense’.97 Yet to Lord Hoffmann, what the dissenters 
were proposing: 

would be so radical a change in our law as to amount to a legislative act. It would have 
enormous consequences for insurance companies and the National Health Service. . .I 
think that any such change should be left to Parliament.98 

He also felt that the minority’s view was inconsistent with previous House of 
Lords authority. Lord Phillips (Master of the Rolls at the time) reached his 

92 Rees (n 3) [46].
93 ibid [74] and [77].
94 Chester v Afshar [2004] UKHL 41, [2005] 1 AC 134. Lords Steyn, Hope and Walker were in the 

majority; Lords Bingham and Hoffmann dissented.
95 Gregg v Scott [2005] UKHL 2, [2005] 2 AC 176.
96 ibid [3].
97 ibid [4]. Lord Hope agreed, saying ([92]) that he would not have written at such length had the 

result of the appeal been clear to him at the time, which suggests that at least one of his colleagues had 
prevaricated over the result.

98 ibid [90].
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conclusion by questioning the statistical analysis relied on in the court below. 
He did not think that the injustice identified by Lords Nicholls and Hope was as 
‘cogent’ as they suggested, nor that it justified the proposed change to the law.99 
Apparently ignoring Chester v Afshar, he added: 

it seems to me that there is a danger, if special tests of causation are developed piecemeal 
to deal with perceived injustices in particular fact situations, that the coherence of our 
common law will be destroyed.100 

Both Lords Hope and Hoffmann reached consistent decisions in Chester v Afshar 
and Gregg v Scott, though Lord Hope was in the minority in the former and in the 
majority in the latter while Lord Hoffmann played the reverse roles. Lord Hope 
was in favour of the claimant recovering in both cases, while Lord Hoffmann was 
against it in both cases. Lord Walker joined Lord Hope in the majority in Chester 
v Afshar, which suggests that if he had sat in Gregg v Scott, in place, say, of Lord 
Phillips MR, that case might have been decided differently. 

The rule that defendants must take their victims as they find them was again 
at issue in Lagden v O’Connor,101 where an impecunious claimant, whose car 
had been negligently damaged by the defendant and who could not afford to 
pay ordinary commercial car hire charges for a replacement car and had to enter 
into an ultimately more expensive agreement with a credit hire company, sought 
recovery of the extra expenditure. Lords Nicholls, Slynn and Hope were in favour 
of allowing recovery, but Lords Scott and Walker were not. The dissenters thought 
it was inappropriate to create an exception to a principle that had fairly recently 
been confirmed by the House,102 with Lord Scott adding that making a distinction 
between impecunious and non-impecunious claimants would do a disservice to 
the law by unnecessarily complicating it on a conceptually imprecise basis.103 
Lord Walker thought the proposed modification of the law was ‘dangerously 
open-ended’.104

In the well-known case of Campbell v MGN105 Lords Nicholls and Hoffmann 
teamed up to dissent, as against Lords Hope and Carswell and Lady Hale. They 
did not think that the Mirror’s disclosure of Naomi Campbell’s attendance at 
Narcotics Anonymous, the details of her treatment there, or a photograph of her 
leaving meetings, was sufficiently intrusive to amount to a breach of her rights to 
confidence, given that she herself had already admitted that she was a drug addict 
and was receiving treatment for her addiction.106 Lord Phillips MR heard the case 
in the Court of Appeal and adopted the same position as the two dissenting Law 

99 ibid [171].
100 ibid [173].
101 Lagden v O’Connor [2003] UKHL 64, [2004] 1 AC 1067.
102 Dimond v Lovell [2002] 1 AC 834.
103 Lagden (n 101) [86]–[88].
104 ibid [104].
105 Campbell v MGN [2004] UKHL 22, [2004] 2 AC 457.
106 cf  Lord Hoffmann’s views on art 8 in the criminal case of R v G, discussed at text to n 38. Lord 

Nicholls also dissented on the breach of confidence point (this time joining Lord Walker) in OBG v 
Allan [2007] UKHL 21, [2008] 1 AC 1. 
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Lords. Polanski v Condé Nast107 further illustrates a sharp difference of opinion 
as to what makes an undeserving claimant, though again the claimant won. 
Roman Polanski wanted to pursue libel proceedings in England but did not wish 
to go there in person because, being a fugitive from justice in the United States, he 
feared being arrested and extradited. He therefore applied to give his evidence by 
video conference link from France, where he lived. Lords Nicholls and Hope, and 
Lady Hale, held that he should be allowed to do so, but Lords Slynn and Carswell 
dissented. Obviously the dissenters were swayed by their conception of public 
policy. Lord Slynn, for example, said that:

to accede to a request like the present, whose avowed sole aim is to avoid his being 
extradited, in the absence of other overriding considerations compelling the grant of 
the application, is contrary to public or judicial policy.108 

This is yet another case where one of the Court of Appeal judges who held the 
same view as the two dissenting judges in the Lords, Simon Brown LJ, was later 
promoted to the Lords. 

Lady Hale and Lord Carswell were again on opposite sides of the argument 
over access to justice in Seal v Chief Constable of South Wales Police,109 where 
Lords Bingham, Carswell and Brown held that it would not be a breach of the 
common law, nor of art 6 of the European Convention on Human Rights, to deny 
someone the right to sue the police under the Mental Health Act 1983 for the 
statutory tort of unlawfully removing him to a place of safety, simply because he 
had not first sought the leave of the High Court to issue proceedings, as required 
by the Act. Lady Hale, standing up as ever for the rights of the vulnerable, declared 
that ‘[a]ccess to the courts is one of the most fundamental principles of the rule 
of law upon which our democracy is based’.110 Lord Woolf agreed, on the basis 
that ‘Parliament certainly did not make it clear that civil proceedings commenced 
without leave . . . were to be a nullity’.111 His implication was that, if Parliament 
has not expressly prohibited something, the conduct must still be permissible 
under the common law.

But Lady Hale was not so keen on granting access to justice to trading 
companies. In Jameel v Wall Street Journal112 a company sought to sue for libel 
without having to prove special damage. Lords Bingham, Hope and Scott held 
that it could do so, but Lord Hoffmann and Lady Hale thought it could not. Lord 
Hoffmann was very brief on the point, saying that ‘a commercial company has no 
soul and its reputation is no more than a commercial asset, something attached 
to its trading name, which brings in customers’.113 Lady Hale had regard to the 

107 Polanski v Condé Nast [2005] UKHL 10, [2005] 1 WLR 637.
108 ibid [50]. See too Lord Carswell: [93].
109 Seal v Chief  Constable of  South Wales Police [2007] UKHL 31, [2007] 1 WLR 1910.
110 ibid [55].
111 ibid [35]. Lord Woolf was sitting as a retired senior judge. 
112 Jameel v Wall Street Journal [2006] UKHL 44, [2007] 1 WLR 359.
113 ibid [91].
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decision by the European Court of Human Rights in the so-called McLibel case114 
and warned that the majority’s view ‘may have a disproportionately chilling 
effect upon freedom of speech’.115 She thought that a change to the rule ‘would 
achieve a proper balance between the right of a company to protect its reputation 
and the right of the press and the public to be critical of it’.116 

In OBG Ltd v Allan,117 which comprised three separate appeals, two Law 
Lords dissented in the first two of them. In the first, Lord Nicholls and Lady Hale 
jointly disagreed that it would be too drastic a reshaping of the law to extend 
liability for conversion to interference with contracts, with Lady Hale being 
particularly keen to see such an extension made.118 In the second, Lords Nicholls 
and Walker disagreed that a confidential secret existed in relation to photographs 
of a wedding even after the ‘authorised’ photographs had been published. In this 
appeal the minority were supportive of a unanimous Court of Appeal comprising 
three judges all of whom later became Law Lords.119   

Finally, in Stone & Rolls Ltd v Moore Stephens120 auditors tried to rely on the 
defence of ex turpi causa non oritur actio when they were sued by what was in 
effect a one-person company for not having detected massive fraud on the part of 
that person. Lords Phillips, Walker and Brown held that the defence was available, 
but Lords Scott and Mance disagreed. Given that the company in question was 
in liquidation (having had to pay very large sums to the victims of the fraud), 
Lord Scott emphasised that if the auditors had to pay damages, these would 
not benefit the fraudulent owner of the company, only the company’s creditors. 
This led him to say: ‘The wielding of a rule of public policy in circumstances 
where public policy is not engaged constitutes, in my respectful opinion, bad 
jurisprudence.’121 For his part Lord Mance said: ‘The contrary result espoused by 
the majority of your Lordships will weaken the value of an audit and diminish 
auditors’ exposure in relation to precisely those companies most vulnerable to 
management fraud.’122  

To sum up the tort cases, the most outstanding feature is probably the reluctance 
of Lord Hoffmann to expand the scope of tortious liability (whether for libel, 
medical negligence, interference with contracts, or breach of confidence), but 
Lords Brown and Carswell also displayed a mainly restrained approach, with 
the exception of Lord Carswell’s support for Naomi Campbell. Lord Steyn and 
Lady Hale were more often in favour of expanding liability than of contracting 
it, and Lord Bingham even more so. Lords Nicholls and Hope were the most 

114 Steel and Morris v UK (2005) 41 EHRR 403.
115 Jameel (n 112) [158].
116 ibid. 
117 OBG Ltd v Allan (n 106).
118 ibid [309]–[317].
119 Lord Phillips of Worth Matravers MR, Clarke and Neuberger LJJ.
120 Stone & Rolls Ltd v Moore Stephens [2009] UKHL 39, [2009] 3 WLR 455.
121 ibid [123].
122 ibid [276]. Lord Mance put detailed consideration of overseas authority into an annex to his 

judgment, just as he put into an appendix in R v Asfaw (n 36), an analysis by the UN High 
Commissioner for Refugees of relevant meetings leading up to the 1951 Convention. 
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activist in this field, with one or other of them being on the less conservative side 
of the divide in all by three of the 14 cases here reviewed. There were fundamental 
differences over central questions of private law: when can someone evade having 
to pay compensation just because he or she, or a third party, has acted illegally, 
when can access to justice be denied for purely procedural reasons, and when 
can professionals be sued even though the harm suffered is only indirectly linked 
to their action or inaction? There were also strong differences of opinion over 
the exact scope of three developing torts—breach of confidence, misfeasance in 
public office and interference with contracts.  

VI CONCLUSIONS

On the basis of such a brief survey it is difficult to draw definite conclusions. I will 
nevertheless plant some seeds for consideration. The first is that the differences of 
opinion uncovered by this study are not at all confined to questions of statutory 
interpretation, with some judges preferring a more literal approach and others 
a more purposive one. There are many instances of differences on some crucial 
common law issues, such as the extent of the abuse of process and ex turpi causa 
doctrines,123 the recoverability of damages for lost chances,124 and the availability 
of interest on claims for money paid by mistake.125 

The second is that, while a Law Lord rarely displays any real animosity 
towards a colleague, sometimes the language used is rather strong, indicating 
that the judge cannot understand how anyone could have come to an alternative 
conclusion to the one he or she prefers. Frequently, forceful declarations by judge 
X are not prefaced by detailed consideration of all the reasons given by judge Y 
for an alternative position, so the impression is created (no doubt misleadingly) 
that judge Y’s judgment was not fully scrutinised before judge X finalised his or 
her judgment or that judge X simply had no answer to judge Y’s reasoning, other 
than mere assertion of a different way of looking at things. Some Law Lords are 
more conscientious than others at cross-referring to colleagues’ opinions. 

The third conclusion is that the outcome of an appeal in our highest court can 
sometimes depend on which judges are sitting to hear the appeal. Many have long 
suspected this to be the case, even though the official position must be that it is 
not. It is perfectly possible, of course, that it is the quality of the advocacy they 
are presented with which ultimately persuades judges to adopt certain views, not 
their predisposition to do so. The fact remains that in several of the close calls 
the two dissenting judges were agreeing with a judgment in the Court of Appeal 
by one or more judges who were later promoted to the Lords. This is surely an 
argument for our top court always sitting en banc, like the US and Canadian 

123 Polanski v Conde Nast Publications (n 107) and Stone & Rolls Ltd v Moore Stephens (n 120) 
respectively. 

124 Gregg v Scott (n 95).
125 Sempra Metals Ltd v Inland Revenue Commissioners [2007] UKHL 34, [2008] 1 AC 561.
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Supreme Courts, or at least for deploying a nine-judge bench more frequently 
than occurs at present.126 If such a step is not taken, the suspicion that the appeal 
system has a distinctly aleatory aspect to it, with the outcome depending on 
which judges happen to be selected to hear the case, will only grow and fester. 

126 The first modern nine-judge case was AG’s Reference (No 2 of  2001) (n 23). There have been five 
other such cases since then, including one decision by the new Supreme Court. The first nine-judge 
decision of the Supreme Court saw a 5:4 split, with nine separate speeches: R (on the application of  
E) v Governing Body of  JFS [2009] UKSC 15, [2010] 2 WLR 153.
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Professeur de droll international er de droll compare
Queen’s Un!verskv, Belfast

Cet article cherche a mettre en Iumière Ia manière dont Iesjuges appréhendent,
au Royaume-Uni, l’idée de justice sociale. II ne s’agit que d’une
approche limitée d’un sujet large Ia notion de justice sociale revét en effet
divers aspects que l’examen attentif des decisions rendues par les différentes
juridictions britanniques permet d’appréhender dans sa globalité. Nos réflexions
prendront principalement appui sur les decisions rendues par le Appellate
Committee of the House of Lords et, depuis Ia disparition de ce demier le
30 septembre 2009, par Ia Cour Supreme du Royaume-Uni dont l’autorité
juridictionnelle est un indicateur particuliêrement liable de I’état actuel du droit
positifanglais1. Nous commencerons par examiner les trois aspects essentiels de
Ia justice sociale, pour ensuite nous arréter sur les contraintes générales imposées
par Ia Constitution au pouvoir créateur des juges. Noire analyse nous conduira
enfrn a synthétiser Ia position actuellement suivie par Ia Cour Supreme.

I. LES ASPECTS ESSENTIELS DE LA JUSTICE SOCIALE

On sait qu’iI arrive a des personnes raisonnables >> de ne pas être d’accord sur
le concept dejustice sociale. Plutôt que de s’enliser clans un débat philosophique,
nous partirons du principe qu’iI y a au moms trois aspects centraux de Ia justice
sociale qui se chevauchent parfois et sur lesquels une majorité de personne
s’accorde. Tout d’abord, le faiL que Ia sociëtC devrait être fondée sur l’égalité,
c’est-ã-dire que les individus devraient avoir un égal accés aux opportunités,
notamment a l’emploi, et aux biens et services. Le fait, ensuite, que Ia société
devrait garantir a tous Ia jouissance de droits sociaux essentiels tels que
l’éducation, le logement, Ia sante et une indemnité minimale. Enfin, le fait qu’en
fonction des circonstances, les revendications des individus devraient passer
aprés l’intérét général. Ainsi, quand des individus ou des organisations génêrent
un risque pour les autres, us devraient s’assurer que ces risques ne se
matdrialisent pas et y remddier si c’est le cas.

LA JUSTICE SOCIALE DANS LA JURISPRUDENCE

DE LA COUR SUPREME DU RDYAUME-UNI
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Cette énumémtion de principes évite intentionnellement les mots << droits>> et
plus encore droits de I’hommen car cela souleverait un tout autre ddbat2. Dans
ce contexte précis. tin <droit > Cu tifl droit de l’homme, petit être défini
comme l’aboutissement de Ia justice sociale, car II serait inopportun de discuter
de Ia justice sociale en panant du principe que les individusjouissent par nature
de droits. II n’existe pas de meilleure justification a Ia proclamation de droits,
spécialement les droits de l’homme, que Ic fait qu’ils prouvent Ia valeur de Ia
justice sociale. En effet, les individus méritent de jouir de nombreux droits,
cc qui résulte en premier lieu de Ia promotion de lajustice sociale.

II. LES CONTRAINTES LIEES AU POUVOIR CREATEUR DES JUGES

Les ressortissants d’Etats de tradition civiliste>> s’entêtent a penser que dans
les Etats soumis a Ia Common Law les juges peuvent faire,> Ic drolL us sont
convaincus que les juges au Royaume-Uni, par exemple, ont carte blanche pour
construire, au Cii des affaires, Ic droit. En réalitd, ii n’en est rien. D’abord, dans
les pays de Common Law, les tribunaux sont lies par Ia doctrine du précédent
donc, seuls lesjuges qui siègent dans les cours les plus éminentes peuvent créer
un < nouveau > droit, qui s’impose alors aux autresjuridictions. De plus, cela fait
plus d’un siècle que les principaux législateurs au Royaume-Uni sont élus au
Parlement Cu sont des fonctionnaires — surtout au gouvemement — a qui le
Parlement a spécifiquement dëlégué Ic pouvoir législatif. Alors qu’aucun
instrument juridique ne peut, a Iui seul, être considdré comme disposant d’une
valeur constitutionnelle suffisante, I’un des principes fondateurs sur lequel
repose Ic système juridique anglais est qu’aucune cour ne peut invalider une
disposition issue d’un Act of Parliament au motif qu’eIIe serait illicite ou
inconstitutionnelle. Parce que cc principe ressort de leur pouvoir créateur, les
juges ont en théorie, soit Ia capacité de s’en affranchir, soit de s’y sentir lie, a
l’instar de Ia position adoptée par Cour Supreme des Etats-Unis en 1804.
Aux termes d’un arrêt devenu célébre — Marbury v. Madison — Ia Cour supreme
américaine consacre Ic principe scIon lequel, méme en l’absence d’une
habilitation expresse de Ia Constitution américaine ou d’un Act of
Congress autorisant les juges a annuler pour inconstitutionnalité des Acts of
Congress, cette competence fait paitie intégrante de leur pouvoir3.

Certains juges dvoquent a demi-mots leur determination, en cas de
circonstances particulières, a exercer leur pouvoir de sanction a I’égard d’un Ac!
of Parliament qui serait jugd inconstitutionnel. Force est de conslater qu’une
telle dventualité ne s’est, a cc jour, jamais présentée4. L’occasion aurait pu se
presenter dans le cadre de l’application d’un acte de droit dérivé de I’Union

2 Portal los lextes les plus intéressants sur Ia philosophic des droits do l’hommc, voir colui do NI-B.
DEMBOUR. Who Believes in Human Rig/its? Reflections an the European Convention, Cambridge,
Cambridge Univcrsiiy Press, 2006. V. égalcment T. CAMPBELL, K D. EWING et A. TOMKINS,
The Legal Protection of Human Rig/its: Sceptical Essays, Oxford, Oxford University Press, 2011
‘(1808)5 Us (I Cranch) 137.

Voir R (iacson) v Attorney General 2OO5] UKEIL 56, t20061 I AC 262, ci plus spécitiquement
let dücisions d Lords Stevo CL Hope.
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europdenne, les juges anglais ayant annoncd a deux reprises leur intention
d’écaner tout Act ofParliament qui lui serait contraire5. En matiêre de protection
des drafts de l’homme, le pouvoir dont us disposent leur permet de suspendre un
Act ofParliament qui serait incompatible avec les dispositions de Ia Convention
europdenne des droits de l’homme (ci-aprês Convention). Cela n’a aucun effet
sur Ia validitd de I’Act mais conrere au gouvemement Ia possibilitd d’adopter tin
native! acte ldgislatif afin d’dviter toute incompatibilité6. Dans ce cas, ce nouvel
acte législatif ne pourra être annuld par les juges qu’en cas d’excês de pouvoir,
si Ia procedure n’a pas dté respectde, s’il est irrationnel (au seas oO aucun organe
ldgislatif n’a pu prendre un tel acte), ou encore s’il est en contradiction avec
le droit de l’Union ou incompatible avec Ia Convention europdenne.

Lorsqu’ils interprétent I’acte ldgislatif initial ou adopte ultérieurement, les
juges se livrent gdnéralement a un examen technique qui leur permet, plutôt que
de rdécrire l’acte, de s’assurer du sens a Iui donner. Le Human Rights Act de
1998, section 3, préconise a tous les tribunaux (et tous les autres organes),
de mettre en ruvre Ia legislation de manière ace qu’eIle soit compatible, dans Ia
mesure du possible, avec Ia Convention européenne (technique de
l’interprétation conforme). Alors que les tribunaux ont parfois explicitement
rédigd Ia legislation de sorte a corriger une incompatibilitd apparente’,
Lord Bingham, alors Senior Law Lord a Ia Chambre des Lords, leur a demandd
de ne pas commettre &actes de vandalisme judiciaire Les tribunaux se sont
souvent abstenus de mettre en wuvre Ia legislation car ils estimaient que cela
dépassait le cadre des pouvoirs qui leur sont confdrés°.

Quand les juges sont confrontés a tine question non pas d’interprétation de Ia
loi mais de politique, qui n’est que partiellement traitde par Ia legislation, ils sont
géndralement peu disposes a faire uvre crdatrice pour combler les lacunes.
us prdferent que cette responsabilité soit assurde par le Parlement tout en
suggdrant par exemple que dans Ia perspective de ces travaux parlementaires, un
organe wIle que Ia Law Commission assume les missions de recherche et de
consultatio&°. La primauté du Parlement sur le droit existe bel et bien au
Royaume-Uni. Lesjuges sont três soucieux d’obéir aux ordres du Parlement.

Factoname Ltd v Secretary of Stale for Transport (No 2) [1991) I AC 603; R v Secretary of State
for Employment, ex pane Equal Opportunities Commission [1995] I AC I.
6 Human Rights Act 1998,5 tO.
‘Par exemple, R vA [2001] UKHL 25, [2002] I AC 45.

R (Anderson) v Secretary of State for the Home Department [20021 UKHL 16,120031 t AC 837,1301.
Voir par exemple l’affaire R (Coke-Wallis) v Inclilule of Chartered Accountants in England and

Wales [2011] UKSC I, [2011] 2 WLR 103, l’occasion de laquelie In Cour Supreme a refuse de se
reconnalire compttente pour crCer une exception d’inlthrCt public au principe d’estoppel dans le cadre
de procedures professionneiles de nature disciplinaire. Voir Cgaiement I’alTaire Al Rawi v The
Security Services [20111 UKSC 34, [20111 3 WLR 388, dans laquelie cite a ecade a possibilitC
d’opposer Ic caractCre confldentiei de certaines pièces dans le cadre d’unc demande de dommages et
interets au civil.
‘° Voir, par exemple, Ca decision de Lady [lale dans I’affaire Granatino v Radmaclier [2010] UKSC
42, [2011] I AC 534, sur l’etTet des conirats prC-nuptiaux.
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L’autre contrainte qui pêse sur les juges du Royaume-Uni pour créer Ic droit
est qu’ils proviennent tous du méme milieu, en tout cas du niveau Ic plus élevé.
us ont tous exercé comme avocat pendant de nombreuses années, Ia plupart du
temps comme barrister >, plutât que comme ((solicitor >>, et ont généralement
the juge a Ia cour, au moms a mi-temps. Ils ont étudié dans de prestigieuses
universités — trés souvent Oxford ou Cambridge — et dans des Iycees privés, ce
qui témoigne des moyens de leurs parents. Si leur but emit de devenir un jour
juge, us ont éte prudents et se sont abstenus de se prononcer publiquement sur
des questions politiques sujettes a controverse et ont veillé a ne pas trop se
rapprocher d’un parti politique. En effet, leur affiliation politique est souvent
gardee secrete. us fondent leurs decisions professionnelles sur un raisonnement
avisé, appuyé par des faits s’ils existent, et considérent que certains documents
font davantage autorité que d’autres lorsqu’ils cherchent a établir un principe sur
un point précis. Cela étant, lesjuges sont aussi trés conscients de ne pas toujours
étrejustes mais us s’efforcent de toujours le pamitre.

III. LEGALITEDETRAITEMENT

II n’existe aucune Ioi britannique qui confére un droit a I’Cgalité en tant que tel,
mais ii existe plusieurs dispositions ldgislatives qui exigent que les autorités
publiques promeuvent l’égalité des chances et offrent aux individus Ia capacitd
d’engager une action en justice a l’encontre de tout employeur ou foumisseur de
biens et services qui aurait fait preuve de discrimination a leur égard”.

Ace stade, II convient de signaler que l’article 14 de Ia Convention europëenne
est également inséré dans le droit britannique grace au Human Rights Ac! de
1998, mais le Royaume-Vni n’a pas encore ratiflé Ic protocole n° 12 a Ia
Convention et ne semble pas vouloir le faire dans un avenir proche. Dc plus,
ii n’y a aucune régle dans Ia Common Law qui interdise l’inegalite de traitement,
exceptd quand les requérants invoquent un abus de procedure, une injustice ou Ic
non-respect de << l’Etat de droit

Jusqu’ici, ii n’y a eu que trés peu de cas oU les juges ont eu a interpreter Ia
legislation sur Ia promotion de l’egalité. Toutefois, a I’occasion de deux ou trois
affaires, ii est arrivé que Ta conclusion d’un cas d’espéce induise Ia modification
d’un acte législatif dérivé ou d’une politique en raison de I’inaptitude des
organismes publics a procéder aux consultations nécessaires pour promouvoir au
mieux I’égalité sociale’3. Aucune de ces affaires ne visaient a obtenir Ic

Voir en paniculier I’Equality Act de 2010. spdciliquement los sections 149-157 sot Ic principe
d’dgaiitd des citoycns devant Ic service public.

Comme cela a éé faiL darn l’affaire A v Secretary orState for the Home Department [2004] UKHL
56. 12005] 2 AC 68, dam laquelle Ia detention prononcêe, en labscnce de Lout jugement, a légard
d’dlrangers soupconnés d’être impliqués dons des activités do terrodsme a etc declar& contraire it
ranicle 14 de Ia Convention. Voir également S. FREDMAN, ‘From derereoce to democracy: the rule of
equality under the Human Rights Act 1998’. 122 mw Quarterly Review 53, 2006.

Par exemple. darn l’affaire ft (C) v Secretary of Slate for Justice [20081 EWCA Civ 882, [2009j
QB 657. Ia (‘our dappel a invalidé los dispositions régissant In detention d’enfwits dons des centres
do redressemenl car dIes dtaient contraires mix articles 3 et 8 de Ia Convention sur los droits do
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versement d’indemnités. EWes avaient davantage pour but de parvenir a une
revision des decisions prises par les organismes publics. Lors de ce type de
procés, le role de Ia cour n’est pas de se prononcer sur Ia decision adoptëe par
l’organisme, mais plutOt d’indiquer ce que l’organisme dolt faire pour prendre
une decision conforme a Ia loi. Lorsque les droits de l’homme sont menaces,
ce cont’ôle dolt être exercé de maniêre plus stricte. La Cour europCenne des
droits de l’homme estime que cette surveillance répond a l’exigence de
determiner quels droits ont un camctêre civil. Par ailleurs, ce]a contraint a ce que
cette surveillance soit effectuée par un tribunal indépendant et impartial, ce qui
suppose un procês public et equitable dans un ddlal raisonnable’4.

L’égalité de rémunération est un domaine spécifique du droit ñ l’egalité. C’est
une question sur laquelle lesjuridictions se sont prononcées au moms six fois ces
quinze demiêres années. Dans Ia plupart des affaires, l’issue a été défavorable
aux demandeurs, mais cela reléve plus de I’interprétation de Ia legislation par les
juges que d’une prise de position de leur part sur Ia notion mCme d’egalité de
rémundration. Dans l’affaire Srrarhclyde Regional Council v. Wallace,
Ia Chambre des Lords a décidé que si un employeur prouve de bonne foi que
Ia difference de rémunération est fondCe sur un facteur materiel autre que le
(<genre , ii n’est pas tenu de démontrer qu’il n’y avait aucune autre facon de
remddier a Ia difference de rémunération, en adoptant des mesures différentes’5.
Lord Browne-Wilkinson a conuirmé que le but de Ia legislation sur I’Cgalilé de
rémunération est d’eliminer Ia discrimination liee au genre et non de paivenir a
des salaires équitables. II a rejeté le fait qu’un facteur puisse être materiel >

saufs’il peut êtrejustifié de maniêre objective. Deux ans plus tard, cette decision
a été appliquëe dans I’affaire Glasgow City Council v. Marshall, dans laquelle
les Lords ont estimé que 51 un employeur établit que Ia difference de
rémunération se defend par un facteur signiflant et pertinentn autre que
le genre, II n’est pas oblige dejustifier Ia différenc&6.

S’il est vrai qu’en théorie les juges auraient Pu élaborer un principe
général pour exiger un salaire equitable, en réalité, cela aurait the une étape trap
importante a frunchir pour une institution judiciaire dans une société
démocratique modeme.

Dans I’affaire British Coal ‘orporation i’. Swill:, Ia Chambre des Lords
a convenu que si une difference des termes du contrat est due a un facteur
materiel autre que le <c genre >>, c’est une question de fait. Dans ce contexte,
Ia cour ne doit pas empiCter stir l’appel, saufs’il n’y a pas de preuve concrete qui
lui permette de rendre sa decision. Certains diront qu’il s’agit d’un manquement
au devoir de Ia Chambre de donner davantage d’indications sur Ia definition du

I’enfant Voir égalcment The Use of Restraint in Secure Training centres, jjth Report of 2007.08 of
the Par/iwnentaty Joint Committee on Huma,’ Rig/its (H L Paper 65; BC 378).
“ Holding and Barnes v UK App No 2352/02, decision du 12 mars 2002 ; voir Cgalemenl Smith and
Grady v UK (1999)29 EHRR 493, oü Ic contrãlc exerce par Iesjuridictions intemes a Cié considCrC
comme insuffisant.
“[1998] I WLR 259.
6 [2000] I WLR 333.
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terme << materiel >> dans ce cadre. A plusieurs reprises, Ia Chambre a interrogë Ia
Cour dejustice sur Ia facon d’interpréter Ia droit britannique relatifâ l’ëgalité de
rémunération, afin qu’il soit compatible avec le droit de l’Unio&7. Dans l’affaire
Derbyshire v. St Helens Borough Council, un groupe de trente-neuf femmes
revendiquant une égalité de rdmunération a remportd une célébre victoire, du fait
de leur persistance dans Ia poursuite de leur demande, quand las Lords ant jugé
qu’elles avalent été soumises a un traitement défavorabl&8.

Dans l’interprétation des mesures anti-discriminatoires, les tribunaux ant
adopté une approche idéologique mesurée. L’objectif est d’aborder tous les
aspects de Ia discrimination, y compris en incluant son origine malveillante.
Concemant las efforts a foumir pour protéger les femmes, Ia Chambre des Lords
a reconnu qu’une demanderesse était fondée a comparer un temie spécifique de
son contrat a celui mentionné dans le contrat conclu avec un homme méme si
dans I’ensemble, las deux contrats paraissent garantir las mémes droits’9.
De plus, aucun < referent>> n’est nécessaire lorsqu’une femme se plaint de
discrimination fondée sur sa grossesse. Enfin, Ia protection s’étend aux femmes
pasteurs2° at Ia suppression des indemnités de licenciements aprés l’ãge de
65 ans ne doit pas étre indirectement discriminatoire a l’égard des hommes”.
Plus particuliérement, dans l’affaire ft v. Secretary of State for Employment,
exparte Ia Equal Opportunities Commission, les Lords ont jugé qu’une
disposition de l’Employment Protection (Consolidation) Act 1978— qui n’incitait
pas las travailleurs a temps partial a revendiquer leur droits — était indirectement
discriminatoire a l’égard des femmes at ne pouvait plus s’appliquer car elle était
incompatible avec Ia droit de I’UE22. Evidemment, toutes les demandes relatives
a l’égalité de rémunération n’ont pas reçu une issue favorable. Les juges ne sont
pas préts, par exemple, a annuler des politiques gouvemementales fondées sur
des << appréciations> de ce qui serait économiquement meilleur pour le pays.
Dans l’affaire R v. Secretary of State for Employment, ex parte Seymour-Smith,
Ia Chambre des Lords a convenu qua le fait d’étendre Ia durëe du travail a deux
ans consécutifs (plutót qu’un) pour pouvoir procéder a un licenciement abusif
avait un effet négatif sur las femmes mais que Ia prolongation pouvait être
justiflCe pour des raisons objectives sans relation avec Ia discrimination.
A Ia difference desjuridictions inférieures, at en appliquant Ia norma prévue par
Ia Cour dejustice aprés le renvoi de I’affaire3, Ia Chambre a considéré qua

“ Voir par exemple Its deux affaires Preston v Wolverhampton Heallheare NHS Trust; [19981 I
WLR 280, oU les personnes travaillant a temps paniel ant Uté reconnues comme étant fondécs a
obtcnir une rërnunUration décente, eL [2001] UKHL 5, [200112 AC 455, qui a confirmë qu’une telle
demande devait être présentéc dons les six mois suivant Ia On du contrat, cela conformément ace qui
est prévu en drolL européen.

n [2007] UKHL 16, [2007] 3 All ER SI,
‘ Hayward v Cammell Laird Shipbuilders Ltd [1988] AC 894.
N Percy v Church of Scotland Board of Mission [2005] UKHL 73.
“Secretary of State forTrade and Industry v Rutherford [2006] UKHL 19.
22 [1995]) AC I. Voirégalement In notes.
“[1999] 2 AC 554, C-167/97.
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< Les gouvemements doivent être en mesure de gouvemer. us adoptent des

politiques génémles et mettent en uvre les mesures nécessaires pour les

appliquer. Les gouvemements doivent êfre capables de prendre en compte

un large éventail de facteurs soclaux, économiques, et politiques

Les cours nationales, agissant ‘avec du recul, n’ont pas a imposer aux
gouvemements procédant de bonne foi, un fardeau qu’ils ne peuvent

supporter. Des suppositions genémles, infondées, ne suffisent pas.

Néanmoins, on accorde aux gouvemements une marge de discretion24 >.

Dans ce cas, les Lords ont egalement déclard que le gouvemement devait

disposer de suffisamment de temps afin de juger si les politiques adoptées

donnaient les résultats escomptés. En l’espèce, six ans ont été insuffisants pour

procCder a une telle evaluation.

Les Lords ont encore fait preuve de consideration a I’egard de Ta discrimination

a l’encontre des transsexuels. Dans T’affaire Bellinger v. Be/linger, ils ont jugé

que Ia section 1 Ic du Matrimonial Causes Act de 1973, qui requiert que le

manage soit une union entre deux parties qui sont respectivement un homme et

une femme >> était incompatible vec les articles 8 et 12 de Ia Convention car elle

ne prenait pas en compte l’idee que des individus puissent changer de sexe aprés

Ia naissance. Alors que les Lords auraient pu choisir d’exercer leur pouvoir
d’interprdtation conférée par Ia section 3 du Human Rights Act 1998, ils ont

choisi de ne pas le faire car cela demande l’attention du Parlement, et

le gouvemement a auparavant indiqué que, suivant une decision de Ta Cour
européenne25, cela modiflerait le droit britannique. Comme l’a dit Lord

Nicholls
< Des questions de politique sociale et de faisabilite administrative se

posent a plusieurs niveaux, et leurs interactions doivent être evaluees et

équilibrées. Les questions, dans l’ensemble, ne conviennent pas a Ta

determination par les tribunaux et les procedures judiciaires elles sont

éminemment un sujet pour le Parlement, surtout lorsque le gouvernement

a déjà annoncé explicitement son intention d’introduire une legislation

primaire, complete, a propos de ce sujet difficile et delicat >.

A l’occasion d’une autre affaire, les Lords ont a nouveau suivi les indications

des juridictions européennes — mais cefte fois-ci, celle de Luxembourg,

davantage que celle de Strasbourg — quand ils ont estimé qu’une femme avait

souffert de discrimination du fait du refus de l’administration de lui donner

l’opportunité de devenir officier de police au motif qu’étant transsexuelle, elle ne

serait pas autorisée a effectuer des fouilles corporelles sur les hommes26.

Cela fait une dizaine d’années que le comportement des Hautes cours du

Royaume-Uni a complétement change vis-à-vis des droits des homosexuels.

La decision rendue dans l’affaire Fitzpatrick v. Sterling Housing Association Ltd

24 [200011 WLR 435, 450F-G.
“Goodwin v UK (2002)35 EHRR 18.
26 ChkrConstable orwest Yorkshire Police vA (No 2) [2004] UKHL 21, [20051 I AC 1.
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est le point de depart de ce changement. Les Lords ont décidé qu’un homosexuel
pouvait succéder a Ia location de son déftint partenaire en tant que membre de Ia
famille de l’ancien locataire mais pas en qualité < d’époux>27. Cinq ans plus tard,
avec le Human Rights Act désormais en vigueur, un autre groupe de Lords a
estimé que l’on pouvait ddsomiais utiliser Ia section 3 de I’ACt pour considérer le
partenaire homosexuel comme cc époux >. Les Lords n’ont pas formellement
annulé Ia decision Fitzpatrick; ils l’ont fait de maniére implicite. Contrairement
a l’affaire &‘Ilinger, aucune objection n’a été soulevée pour utiliser Ia section 3
a cette occasion

c La politique sociale de 1988 sous-jacente a Ia prolongation du bail
(a travers le Housing Act) et accordëe au survivant d’un couple mane vaut
Cgalement pour les couple homosexuels vivant ensemble une relation
stable... La forme precise des termes employés Wa pas d’importance,
c’est leur effet substantiel qui impoHe’ >.

En 2003, Ia Chambre des Lords a montré que le harcélement fondé sur
‘orientation sexuelle équivaut a une discrimination fondée sur le genre, mais elle

a finalement refuse de le faire car cela supposait que les deux appelants soient
traités de Ia méme manière bien qu’ils soient de sexe oppos&°. Les Lords
aumient pu développer un principe disposant que dans le cadre du traitement
discniminatoire, le concept de c sexe >> devait prendre en compte Ia cc sexualité >>,

mais us en ont sürement été dissuades en raison d’une directive européenne déjà
en vigueur, qui demandait aux Etats membres de I’Union européenne, des 2005,
d’estimer que le harcélement sexuel ëtait une discrimination fondee sur le genre.
Dans une autre affaire, Ia Chambre des Lords a estimé que le droit inteme ne fait
pas de discrimination envers les lesbiennes quand il les oblige a payer pour
I’éducation de leurs enfants3t, ce qui a été contredit par Ia Cour européenne32.

Le paroxysme de ce domaine est sürement Ia decision de 2010 de Ia nouvelle
Cour Supreme du Royaume-Uni dons I’affaire Hi (iran) v. Secretary ofStatefor
the Home DeparimenA. Utilisant un langage parfois passionnel, les <ciustices
ont estimé qu’expulser des individus vers des Etats oii us seruient obliges de
dissimuler leur orientation sexuelle en raison des dangers auxquels us sentient
exposés du fait de leur homosexualitC. afin d’éviter toute persecution, serait une
violation de Ia Convention de I’ONU sur le statut des refugies de 1951.
A I’opposé du vieil adage qui dit que I’homosexualité est < I’amour qul n’ose pas
dire son nom” >, Lord Rodger — qui lui-même ne s’est jamais mane et est
malheureusement décédé d’une tumeur au ceneau un an aprés qu’iI ait rendu

“ 1200011 AC 27.
Promulguth en novembre I 998 et entré en vigueur Ic 2 octobre 2000.
Ghnidan v Mendoza 120041 UKHL 30, [2004] 2 AC 557, [35], per Lord Nicholls,

‘“MacDonald v Advocate General of Scotland [2003] UKHL 34, [2003] I All ER 339.
“ M v Secrelary of SLate for Work and Pensions [2006] UKHL II, [2006] 2 AC 91.
“JM v UK (2011)53 EFIRR 6.
“[2010] UKSC 31. 1201111 AC 596.
“ Cetle cilation provient du poêmc intitulé Deux Amours ‘>, écrit par lamant d’Oscar Wilde, Lord
Alfred Douglas (1894).
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sexuel son jugement — a dit que les demandeurs d’asile gui, dans le cas d’espêce avaient
e de Ia fbi I’lran et le Cameroun, devraient avoir le droit de vivre librement et
is tard, ouvertement en tant qu’hommes homosexuels. 11 a illustrC sa position avec ce
ords a qu’il appelle < les exemples triviaux et stdréorypës de Ia société britannique >
ërer le < Tout comme les hétérosexuels sont libres dejouer au rugby, de boire deement Ia biêre et de parler des femmes avec leurs amis, les homosexuels sonttnient Libres d’aller aux concerts de Kylie, de boire des cocktails exotiques et:tion 3 colorés et de parler garçons avec leurs amies héterosexuelles>?’.

b Les juges ont the moms expansifs dans le cadre de Ia discrimination a I’égardai
des handicapes, mais ii y a eu néanmoins, récemment, des progrês significatifse Vau
dans ce domaine. Dans (‘affaire Archibald v. Fife C’ouncil. les Lords ont insistC.lation
sur le fait qu’un employeur devait prendre toutes les mesures nécessaires afinlance. d’empêcher qu’un salarlé handicapé ne soit défavorisé, méme s’iI est incapable
de remplir les fonctions d’un poste de catégorie supCrieure, si c’est le seul poste

lé sur ouvert36. 1 Is ont souligné que le devoir de faire des ajustements raisonnables,
is elle imposes aux employeurs par Ia section 6 du Disability Discrimination Act de
soient 1995, les oblige a traiter une personne en situation de handicap de manière plus
Lords favorable que les autres. Lady Hale (jusqu’à ce jour Ia seule femme nommée a Ia
ement j Cour Supreme du Royaume-Uni) a affirmé que < Ia politique genérale visant a
ilité , parvenir a l’équité et Ia transparence au niveau des collectivités locales est tout
e déjà aussi importante” , même si I’essentiel depend des circonstances de l’espèce.
2005, Dans l’affaire SC’A Packaging Ltd v. Boyle, his Lords ont élargi Ia definition de
genre. handicap afin que les personnes handicapées puissent bénéficier des droits
ie fait lies a ce statut quand bien méme us ne suivraient aucun traitement particulie?8.
pour En revanche, selon nous, les tribunaux n’ont pas reconnu Ies besoins des

personnes handicapées dans deux situations importantes — celle du droit de se
uvelle suicider et celle de Ia discrimination relative au handicap. Concemant Ia
irefor premiere situation, les Lords ont soigneusement dvité de consacrer un tel droit
ices dans l’affaire R (Pretty) v. DPP de 2001. En I’espéce, une femme atteinte d’une
;és de maladie neuro-dégénérescente > souhaitait obtenir une consecration ferme du
mient principe selon lequel son marl ne seruit pas poursuivi pour t assistance au
it une suicide s’il l’aidait a mourir39. La Cour européenne s’est prononcée en faveur
1951. d’une telle position méme si cela constitue une discrimination flagrante a
se pus l’encontre des personnes en situation de handicap grave40. En 2009, dans sa
et est demiêre série de juaements, Ia Chambre des Lords, manifestement mal a I’aise
rendu avec cet état de fail, a demandé au Director of Public Prosecutions d’établir les

lignes directrices sur les critéres a prendre en compte Iorsqu’iI faut decider ou
non de poursuivre un individu pour assistance au suicide41.

“[20101 UKSC 31, (201 I]l AC 596. 1781.
36 [2004] UKHL 32, [200414 All ER 303.
“ibid., [70].

[2009] UKHL 37, [200911CR 1056.
“12001] UKHL 61, [2002] I AC 800.

Lord 40 Pretty v UK (2002)35 EHRR I.
R (Purdy) v DPP [20091 UKHL 45, [2010] I AC 345.
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Dans l’affaire Lewisham London Borough Council v. Malcolm, le lien entre Ia
schizophrenie du demandeur et Ia decision de saisir ses biens n’a pas suffi pour
appliquer les clauses de discrimination du Disability Discrimination Act de
1995. Quatre Lords ont jugé qu’il était envisageable de comparer Ia situation
du demandeur avec quelqu’un qui ne souffrait pas de schizophrenic mais
Lady Hale a déduit, a partir des documents prdparatoires, que Ic Parlement ne
souhaitait pas une telle comparaison. Mécontent de ces différentes decisions,
Ic gouvemement a, quelques mois plus tard, délivre un document consultatilsur
La meilleure facon de reformer Ia Ioi. Au final, Ia section 15(1) du Equality Act
de 2010 dispose qu’un individu (A) fait preuve de discrimination a l’égard d’une
personne handicapéc (B) si A traite B de maniêrc défavorable en raison de
son handicap.

Dans deux affaires suivantes, Ia Chambre des Lords a élargi Ic champ du droit
relatif a Ia discrimination, indépendamment de Ia nature de Ia discrimination en
question. Dans l’affaire Nagarajan v. London Regional Transport43, elle a jugC
que lorsqu’une personne subit des reprCsailles pour avoir dénoncé des actes de
discrimination a son égard, l’auteur présumé de ces actes peut êrre tenu pour
responsable (ainsi que son employeur), méme si I’intention de discriminer fait
défaut. II suffit que l’auteur présumé de l’acte discriminant ait eu connaissance
que In victime avait déjà fait l’objet de discrimination et que cela ait motive son
componement. Dans I’affaire Rhys-Harper it Relaxion Group plc44, Ia Chambre
a étendu cette responsabilité a tous les cas de discrimination survenant aprés
qu’un salarié nit quitté son travail. Toutefois, tous les hauts magistrats ne
panagent pas le mme point de vue sur ce qui constitue précisément Ia
discrimination. Une analyse rapide des neuf arréts rendus par Ia Cour Supreme
dans I’affaire R (E it Governing Body of iFS, Iiée a Ia politique d’admission
d’une école juive est sur ce point particulierement éclairante45. Cinq magistrats
ont estimé que cette politique était discriminatoire car fondée sur l’origine
ethnique, deux qu’eIIe était indirectement discriminatoire et deux autres, enfnn,
n’y ont vu aucun element discriminant.

IV. LE BENEFICE DES BIENS SOCFAUX ESSENTIELS

Les tribunaux britanniques garantissent les biens sociaux essentiels (core social
goods) dans Ia mesure oO Ia legislation Ies oblige a le faire. Le droit commun,
malbeureusement, ne pennet pas de combler correctement les lacunes quand
Ia legislation est inadequate. Les juridictions ne sont intervenues que trés
rarement pour garantir Ia justice sociale dans ce cadre16.

L’affaire embid
Home Depareme
Secretary était t
demande navait]
RU, comme I’exjj

IOrsque
situation dt
mais qu’il
héberge, th
bes0j05 vita
ce jUgemen
demandeur,
climat ella
va probabler

Cette décjsjdh tér
Prifleipes d’hum
providence qul date
Coot europeenne)
l’un des rates exe
coutumier des droi
europeee Selon I
temps, par Ia Ch:
britanniques se doiv
developpements éno,

Dans le cadre des
législai5 compliq
choisi de les inteipr
d’être de Ia législo
Parlement, lots de
redaction) Files sot
Ces decisions ne cont
droits particuliers Le
decisions ainsi les
d’invalidite alloues a
ou enco d’un homn

‘ 2O05 UKJ3[ 66, [2006)
duties and POsitive rights”, F

Nauonali, fifimigration a1912005) UFCHL 66, [2006] I3° N, BR.ATZA ‘The relatio
Rtghts Law Rrvielv 505, SIt.
Couttsuprcme” 2012, 1211

R(Utlah)v Special Adjudni° M (A Minor) v Secretary ol

Ijfr
LA JUST

‘ 120081 UKHL 33.1200811 AC 1399,
120001 I AC 501.
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L’affaire emblématique en Ia matiére, I? (Limbuela) v Secreran’ ofStatefort/ic
Home Deparrmenf, a amené Ta Chambre des Lords a determiner si Ia Home
Secreran’ était tenue de soutenir un demandeur d’asile alors méme que sa
demande n’avait pas ete eftectuee en temps utiles, c’est-â-dire des son arrivée au
RU, comme l’exige Ta legislation4t. Les Lords ont estimé qu’eIIe y était tenue

lorsque tous les faits et circonstances peninentes montrent que Ta
situation du demandeur d’asile a été evaluée de maniêrejuste et objective
mais qu’il est confronte a Ia perspective imminente du refus d’être
héberge, de ne pouvoir parvenir a se nounir ou a satisfaire d’autres
besoins vitaux. Plusieurs facteurs peuvent être pris en compte pour affiner
ce jugement, comme I’áge, le genre, Ta sante physique et mentale du
demandeur, I’établissement d’accueil ou les sources d’aide disponibles, Te
climat et Ta saison, ainsi que Ta duree pendant laquelle H a déjà souffert ou
va probablement continuer a endurer des privations49.

Cette decision témoigne de I’influence exercée sur les hauts magistrats par Tes
principes d’humanité et par T’approche britannique traditionnelle de I’Etat
providence qui date des années 1940. Sir Nicolas Bratza (ancien président de Ta
Cow européenne) et Lady Hale ant tous deux reconnu5° que cette decision est
T’un des rares exemples oCi les magistrats du RU ont développe le droit
coutumier des droits de l’homme au-delã des limftes instaurées par Ia Cour
européenne. SeTon le principe dit du < miroir , mis en uvre, dans un premier
temps, par Ta Chambre des Lords dans l’affaire UI/oh51, Tes tribunaux
britanniques se doivent de développer Tes droits de I’homme en reproduisant les
développements énoncés par Strasbourg — ni plus, ni moms.

Dans le cadre des demandes de prestations sociales, régies par des dispositions
légisTatives compliquées, les juges, adoptant une aft itude traditionnelTe, ant
choisi de les interpreter de maniêre Tittémle, lout en gardant a l’esprit Ia raison
d’être de Ia legislation en question (c’est-à-dire l’intention présumée du
ParTement, Tors de Ia promulgation, ou ceTle du gouvemement lors de Ta
redaction). Elles sont parfois favorables aux demandeurs, parfois a T’Etat.
Ces decisions ne contiennent que trés rarement des declarations revendiquant des
droits particuTiers. Les sentiments et Ia compassion n’ont aucune place dans ces
decisions ainsi, Tes juges ant décidé de ne pas prolonger les indemnités
d’invaTidité alloues a unejeune pakistanaise de neuf ans52 gravement handicapée
ou encore d’un homme dont le handicap rend trés difficile Ia possibilité de se

0 [2005] UKHL 66, [2006] I AC 396. Voir S. FREDMAN, “Human rights transformed: positive
duties and positive rights”. Public Law 498, 2006.
48 Nationality, Immigration and Asylum Act 2002,s 55(5)(a).
‘ [2005] UKHL 66, [2006] I AC 396, [8].
5° N. BRATZA, “The relationship between the UK courts and Slrasbourg”, 2011, European Human
Rights Lm Review 505, 511-512 B. HALE, “Argentoralian locutum: is Scrasbourg or the Supreme
Court supreme?”, 2012, 12 Human Rights Law Review 65, 7 1-72.
“ R (Ullab) v Special Adjudicator [2004] UKHL 26, [2004] 2 AC 323, [20].
32 M (A Minor) v Secretary of State for Social Security 120011 UKHL 35, [2001] I WLR 1453.
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nourrir de maniêre autonome53. D’un autre côtë, et parce qu’il ne faut pas

gdnéraliser, Ia Chambre a parfois tenu a protéger les droits des immigrés, même

lorsqu’ils cherchent a percevoir un revenu minimum54.

Les juridictions du Royaume-Uni Wont pas réellement soutenu le droit a
‘education, au logement, a Ia sante ou a un niveau de vie decent. Elles ne font

pas référence aux dispositions qui correspondent a ces droits dans Ia Chane

sociale européenne et dans le Pacte international relatif aux droits civils ci

politiques car elles ne sont pas considerées comme faisant autorité >>

Ic Royaume-Uni les a ratifies sans pour aulant les intégrer au droll inteme55.

Concernant I’éducation, Ia Cour Supreme a jugé (par trois voix contre deux),
dans des affaires récentes (A v. Essex County Council) qu’un enfant autiste n’a
aucun droll absolu a I’education (même en vertu de I’article 2 du Protocole I de
Ia Convention) et ce, méme si l’enfant peut établir qu’on ne Iui a pas obtenu de

place dans un etablissement spécialisé alors qu’il y en avail de disponible.

Par ailleurs, cefle demande dolt être faite dans l’année56. Dans l’affaire R v. East

Sussex County Council, at pane Tandy (In re T (A Minor)), Ia Chambre des

Lords ajugé que Ies institutions éducatives décentralisées n’étaiern pas tenues de

prendre en compte Ic manque de ressources nécessaires pour apprécier Ic

caractêre approprié de l’ëducation dispensde au sens de l’Education Act de

1993”. En revanche, cc critére pourrait être pris en compte pour determiner ce
qui devrait être considéré comme une education appropriée. Cela explique que
I’on ait permis a une jeune CHIc soufli-ant du syndrome de fatigue chronique

(ME) de faire appel’t. La Chambre a distingué l’affaire R v. Gloucesrershire CC,
cx panic Barr9 d’une decision antérieure qu’elIe avail elle-méme rendu car Ia
legislation qui devait être interprélée darts cefte affaire exigeait de Ia collectivité

locale d’évaluer les besoins d’une personne handicapee’°. Dans (‘affaire Tandy,
Ia legislation imposant a In collectivité locale de foumir les moyens d’éducation

appropriés sans délais, celle-ci était dispensée de proceder a une evaluation

préalable des besoins éducatifs de I’enfant. ScIon Lord Browne-Wilkinson

< Le Parlement a choisi de dormer a Ia collectivite locale Ia responsabilité

d’exercer ceftaines fonction d’ëducation, sans pour autant lui conceder un

pouvoir. A mon avis, les tribunaux devraient donc se montrer aftentifs a
ne pas sous-estimer ces obligations puisqu’elles relévent davantage d’un

pouvoir d’appreciation sur lequel les juges n’ont en fait que peu de

t.loynu v Secrewn of State br Work and Pensions [2003] UKHL 44, [20031 I WLR 1929
s Par cemple. R (Anufrijcva) v Secretary of State for the Home Department 12003] UKHL 36,

120041 I AC 604; Szoma Secretary of State for the Department of Work and Pensions P0051
UKHL 63, 12005] 3 WLR 955; Kola SecreLary olStale for Work and Pensions 12007] UKHL 54.

A. LESTER. D. PANNICK et J. HERBERO. Human Rights Law and Practice, 3’ ed.. 2009,

p.
877-883.

[2010] UKSC 33, [201111 AC 280, Le dëlai de prescription pour invoquer Ic Human Rights Act

est en moyenne dun an (voir s7(5)).
298.

“[1998] AC 714.
“11997] AC 584.

Chronically Sick and Disabled Persons Act 1970.s2(t).
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confrole. Si le Pariement souhaite réduire les dépenses publiques afin de
subvenir aux besoins d’enfants malades, ii lui incombe alors d’y parvenir.
II ne ressort pas de Ia competence des tribunaux d’élablir un ordre de
priorité entre les obligations fixées par Ia loi et le pouvoir d’appreciation
laissé aux collectivilds°’ >>.

Dans i’atTaire Phelps v. Hillingdon London Borough Councit2 Ia Chambre des
Lords, statuant en appel a l’occasion de quafre affaires jointes, a jugé que les
autorités éducatives pouvaient être poursuivies pour negligence lorsqu’elies
n’avaient pas correctement rempli leurs obligations fixees par Ia loi concemant
I’éducation des enfants. Comme Pa exprimé Lord Slynn of Hadley

<Cette Chambre a decide, dans l’affaire Barrett v. Enfield London
Borough Council63, que le fait que ces mesures éducatives, considdrées
comme inadaptées, ressonent du pouvoir d’appréciation, ne constitue pas
une condition suffisante pour ëcaner tout recours les visant. C’est
uniquement quand ces mesures ont nécessitC une evaluation des intéréts
publics en presence ou lorsqu’elles ont été dictées par cenaines
considerations sur lesquelles Ic Parlement ne souhaitait pas les tribunaux
substituent leurs avis a ceux des ministres ou des fonctionnaires, que les
tribunaux estimeront que Ic cas est insusceptible de recours1>1 .

Cette decision a favorisd l’idée que les tribunaux du RU tiendraient pour
responsables les organismes publics et privés qui ne rempliraient ps leurs
obligations législatives mais. comme nous Ic verrons plus loin, aucune misc en
ruvre concrite de cc type West inten’enue a cc jour.

Quclques années plus tard, a l’occasion de l’affaire Robertson v. Fife
Council63, Ia Chambre a jugé qu’une collectivité locale ne pouvait refuser de
foumir a Mme Robertson des soins infirmiers sous prétexte qu’elle avait légue sa
maison a ses enfants pour éviter de payer les frais inhérents a son placement en
maison de retraite. En effet, Ics collectivités locales ont le devoir de foumir un
logement decent et des soins infirmiers aux individus qui en auraient besoin en
raison de leur handicap, de leur age, de leur maladie ou de troubles mentaux.
Jusqu’alors, les juges se rangeaient donc du côté du <<bénéficiaire. Toutefois,
dans une affaire ultérieure, si Ia Chambre des Lords a fait une application ferrne
de Ia legislation en vertu de laquelle les collectivites locales sont tenues de
foumir un logement aux enfants dans le besoin, dIe a en revanche refuse d’y
voir une obligation pour celles-ci de loger également les parents et autres
membres de Ia famille66. La Cour supreme a toutefois indiqué plus tard qu’il

61 [1998] AC 714, 749E. Pour plus de precisions sur ces alTaires, voir E. PALMER, Resource
allocation, welfare rights — mapping the boundaries ofjudicial control in public administrative law”,
20 Oxford Journal ofLegal Studies 63, 2000.
“ [2001] 2 AC 619.
63 [2001] 2 AC 550.
‘1[2001]2AC619,653A.
63 [2002] UKHL 35.
‘ R (G) v Bamet London Borough Council [2003] UKHL 57, [2004] 2 AC 208.
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incombait aux collectivites locales de saisir les tribunaux de toute question conjugale
relative a une demande de logement des lors que le demandeur était un enfant67. comporte:
Dans l’affaire R (RiM) v. Secretary of State for Work and pensions68, si les maltraitar
Lords ont estimé que le fait d’être sans domicile fixe conrere un < statut au rappelle
sens de l’article 14 de Ia Convention, us ont néanmoins estimé qu’iI pouvait ëtre craignent
justiuié et proportionné de discriminer des personnes en leur supprimant leur particulie
indemnite de handicap quand bien méme us n’auraient plus de logement — de son Pr
cela étant perçu comme une mesure incitative forte pour qu’ils en trouvent un Home B1
rapidement. Jusqu’ici, Ia Cour de Strasbourg n’a pas été saisie de ce type de persécuti
situation, des lors ii est difficile d’avancer avec certitude que Ia position adoptee des risqu
par Ia Chambre des Lords a propos de Ia justice sociale serait suivie par a Cour statut de I
de Strasbourg. Dans l’affaire O’Rourke v. Camden London Borough Council, Dans u
Ia Chambre a jugé qu’une personne sans domicile fixe ne peut poursuivre one lentemen
housing authority pour avoir manqué a son devoir legal de lui foumir un Ia Conve
logement60. Cette position tranche avec celle qui avait the prise en matiêre de de logew
responsabilité des autorités éducatives, dans l’affaire Phelps v. Hillingdon La Cour
London Borough Council70. Ainsi. les parties intéressées, insatisfaites de Ia des propi
politique menée par les autorités en charge du logement social, devraient pouvoir vie de fa:
demander une revision de leur situation par vole judiciaire mais les tribunaux se entre La
sont montrés réticents a intervenirdans le processus démocratique, surtout quand inadéqua
Ia decision en question est fondée”. le logem

D’autres exemples tCmoignent de l’intCrêt porte par lajuridiction supreme ala soc!ale ii
notion dejustice sociale en matière de logement. Tel est le cas de I’affaire R v. droits so
City of Westminster Housing Benefit Review Board, a parte Mehanne, oä Ia récente d
Chambre a estimé que Ia situation personnelle d’un demandeur bénéficiant d’un constitua
logement social (et dont Ia femme dtait enceinte) pouvait être prise en compte

> au
lors de I’évaluation du montarit des indemnités versées’2, ou encore I’affaire droit a b
Birmingham City ‘ouncii v. All, oU Ia Chambre a décidé qu’une femme victime Aurhoriode violence conjugale dtait <csans abri > méme si elle avait déjà obtenu un reticence
logemeni temporaire dans un foyer de femmes7. Une des decisions les plus dans le
justes prononcée par Ia Cour Supreme est sflrement l’affaire Iemshaw

‘ démocra
Hounslou London Borough Council’3. dans laquelle Ia requérante avait quitté compliqt
Ic foyer matrimonial du fait du comportement de son man, même s’il ne l’avait medicate
jamais frappé ou menace de Ia flapper. La loi dispose qu’une personne dolt être Loins pa
considérec comme sans abri (saufsi elle a un logement qu’elIe peut occuper sans
risques) s’il n’est <c pas raisonnable pour une personne de continuer a occuper un
logement car cela risquerait de I’exposer a Ia violence conjugale ou a une autre Rvimtr

forme de violence >>. La Cour Supreme a déclaré que le terme u violence ,,

Borough C
‘ R (A) v London Borough of Croydon [2009] UKSC 8. [2009] I WLR 2557. (No 2)121

[2008] UKHL 63, [2009) I AC 311. UKHL 10
11998] AC 188, La disposition en question est Ic [lousing ACL de 1985.s63(1). Mancheste

‘“Voir a note 62. Council v
“ Voir par exemple, R (Ahnud) v London Borough of Newham (2009] UKHL 14,12009] 3 All ER 755 ‘ Cannon
7217001) UKHL II, [2001) I WLR 539 37341/06,
7112009) UK[IL 36. [2009] I WLR 1506. “Ali v Bi
‘I2oll] UKSC 3. [20! 1)1 WLR 433. ‘° [1996] 2
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conjugale>> dans ce contexte inclus non seulement Ia violence physique ou un
comportement menaçant et intimidant mais également toute autre fomie de
maltraitance gui, directement ou indirectement, peut mener a un danger. Ceci
rappelle Ia decision de 1999 de Ia Chambre selon laquelle les femmes gui
craignent Ia violence de leur marl sont considérées comme <un groupe
particulier>> au sens de Ia Convention relative au statut des réfuglés de 1951 et
de son Protocole75. A l’occasion de l’affaire Fornah v. Secretary ofState for the
Home Department76, les demandeurs d’asile gui invoquaient des risques de
persecution en raison de leurs racines familiales (lraniennes) ou, pour ceflains,
des risques de mutilation génitale (au Sierra Leone) ont dgalement bénéficié du
statut de membre < d’un groupe particulier>> au sens du droit des réfugiés.

Dans une série de cas récents, Ia Chambre des Lords ou Ia Cour Supreme,
lentement et avec réticence,.a ajusté sa position sur Ia pertinence de I’article 8 de
Ia Convention dans les cas oü les propriétaires tentent d’expulser les locataires
de logement sociaux, surtout si les locataires sont des cgens du voyage
La Cour européenne a insisté sur le fait que les droits contractuels et de propriété
des propriétaires ne signiflent pas que les droits du locataire au maintien de leur
vie de famille soient complètement ignores en période d’éviction7t. Ce dialogue
entre Londres et Stmsbourg illustre bien comment on peut remédier aux
inaddquations du droit commun tnditionnel relatifs aux biens sociaux, tel que
le logement et les sensibilitds culturelles, grace aux exigences d’une justice
sociale intemationale gui pentet de rééquilibrer les droits commerciaux et les
droits sociaux. II reste a voir si un dialogue similaire sortira de Ia decision
récente de Ia Cour Supreme le droit au logement ne peut étre invoqué comme
constituant un droit civil au sens de Particle 6 de Ia Convention79.

II y a trés peu de dispositions législatives etjurisprudentielles reconnaissant un
droit a bénéficier de soins médicaux. L’affaire tragique R v. Cambridge Health
Authority, a parte B, de l996° est particuliêrement representative de Ia
reticence des juges a statuer sur Ia meilleure façon d’attribuer des allocations
dans le secteur de Ia sante. En effet, ceux-ci n’ont ni l’expertise ni de mandat
démocratique suffisant pour intervenir dans un domaine politique aussi
compliqué. La Cour d’Appel a ainsi refuse d’annuler Ia decision d’une direction
médicale gui s’opposait a ce qu’une petite fille, afteinte de leucémie, beneficie de
soins palliatifs car, selon les juges, l’autorité devait faire face a des impératifs
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v lmmigmtion Appeal Tribunal, cx parte Shah [1999] 2 AC 629.
[2006] UKHL 46, [2007] I AC 412.

“ South Bucks District Council v Porter [2003] UKHL 26, [2003] 2 AC 558; Harrow London
Borough Council v Qazi [2003] UKHL 43, [2004] I AC 983; South Bucks District Council v Porter
(No 2) [2004] UKIIL 33, [2004] I AC 1953; Kay v Lambeth London Borough Council [2006]
UKHL 10, [2006] 2 AC 465; Doherty v Birmingham City Council [2008] UKHL 57, [2009] AC 367;
Manchesler City Council v Pinnock [2010] UKSC 45, [2011] 2 AC 104; Hounslow London Borough
Council v Powell [2011] UKSC 8, [201112 AC 186.
“Connors v UK (2004)40 EHRR 189; McCann v UK (2008)47 EHRR 40; Kay v UK App No

• 37341/06, judgment of2I September 2010.
“ Ali v Birmingham City Council [2010] UKSC 8, [2010] 2 AC 39.
50 [1996] 2 All ER 129.
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encore plus importants. De Ia méme maniêre, dans I’affaire R (McDonald) v.
Royal Borough of Kensington and Chelsea81, Ia Cour Supreme s’est refusée
a reconnaitre que le Royal Borough avait agi de maniêre illlégale en modiftant
Ia nature des soins alloués a Ia requérante, notamment en remplaçant Ia mise
a disposition d’un aide a domicile (qui I’aidait a Ia toilette) par un lot de
protections pour incontinence et par des draps absorbants (alors que Ia
requérante, àgée, n’était pas réellement incontinente). II arrive parfois qu’une
decision prise par une autorité de sante soit sanctionnée par les juges pour des
raisons procédurales, comme en atteste l’affaire Herceptin, rendue en 2006 a
propos de Ia disponibilite d’un médicament confre le cancer du seint2.

Globalement, les juridictions se montrent réticentes a intervenir en matière
medicale. La Chambre des Lords a rejeté le recours infroduit par une femme
ayant donné naissance a un enfant en bonne sante a I’encontre des autorités
mCdicales au motif qu’il s’agissait d’une cnaissance préjudiciable>> rendue
possible par l’échec de Ia vasectomie effectuCe sur son man. Ceci étant, une
majorité de Lords s’est prononcée en faveur du versement de dommages et
intéréts pour es douleurs et souffrances endurées durant sa grossesse et les
pertes ftnanciêres associéest3. Ce raisonnement a CtE repris a l’occasion d’une
affaire sunenue ultérieurement. En I’espêce, une femme handicapée qul avait
subi une operation visant a Ia rendre sterile emit néanmoins tombde enceinte et
avait accouché d’un enfant en bonne sante. AuN termes de leurs ddlibérations,
trois des quatre Lords ont estimé que si aucun dommage et intérét ne devait lui
étre verse, Ia plaignante avait en revanche droit au versement d’une somme

conventionnelle > de 15,000£.

Dans I’affaire Gregg v. Scott les Lords ont jugé que dans le cas d’une plainte
pour negligence medicate, le plaignant n’était fonde a obtenir le versement de
dommages et intéréts en raison d’une erreur de diagnostic, qu’à Ia stricte
condition qu’au moment des faits ses chances de guéñr soient supdrieures a
50%tJ. Trois mois auparavant, dans l’affaire Chester v. Afshart5, les Lords
avaient décidé que pour etablir un lien de causalité entre le devoir du chirurgien
d’informer son patient et I’important risque de complication inherent a
l’opémtion, le patient n’avait pas a prouver qu’iI n’aurait jamais pris ce risque en
connaissance de cause. Dans I’affaire D v East Berkshire Community Health
1VHS Trust, un parent accuse a tort d’avoir maltnite son enfant a vu sa requéte
en dommages et intCréts rejetCe malgré Ia réalitd de ses souffiances
psychologiques. Celui-ci invoquait le manquement du médecin et des services
sociaux. Là encore, Ia Cour européenne s’est montrée plus attentive a I’aspect

‘120111 UKSC33
‘ R (Rogers) v Swindon NHS Primary Care Trust 0O6] EWCA Civ 392. La politiquc suivie par
I’,ndustrie pharmaeeutique conslstanL a meltre Ic mUdicament en libre-service uniquement dans los

cas cicepuonnels a ëtë considérée comme excessive.
K’ and another v Tayside Health Board P0001 2 AC 59.

12005] UKHL 2, 120051 2 AC 176 (Lord Nicholls and Lord Hope dissented).
° 004J UKHL 41. j20051 I AC 133.
Va 120051 UKHL 23,1200512 AC 373.
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émotionnel de l’affairet7. L’influence de Ia Convention ressort clairement de Ia
decision prise par Ia Cour Supreme en l’affaire Rabone v. Pennine Care NHS
TrZZsP dans cette affaire, les juges ont décidé que Ia direction d’un hopital doit
suivre les obligations tirées de l’adicle 2, méme centre Ia volonté des patients.
Lorsque l’hâpital laisse sortir un patient suicidaire, lequel passe a l’acte,
Iesjuges peuvent reconnaitre une violation de l’article 2. La police a déjà vu sa
responsabilité engagée a Ia suite dii suicide de détenust9. Les hopitaux, quant a
eux, ont pour obligation de soigner les patients, méme centre leur gre90.

Concernant le droit a un niveau de vie decent, en dehors du cas Limbuela déjà
mentionné plus haut9t, les hautes cours du RU ne se prononcdes que sur les
aspects lies a l’aide sociale et au revenu minimum. S’agissant de ce demier
point, dans l’affaire Autoclenz Ltd v. Belcher°2, Ia Cour Supreme a retenu que les
travailleurs qui ont expressément été embauchés comme contractuels peuvent,
aux yeux dii droit, bénéficier du statut de workers au sens du Working Time
Regulations Act de 1998 et du National Minimum Wage Act de 1998. Toutefois,
Ia distinction opérée par les juges entre les contractuels et les employës s’avêre
restreinte93. Aucun tribunal n’a désavoué le fait de limiter l’augmentation des
allocations des personnes residant au RU93, position que Ia Grande Chambre de
Ia Cour de Strasbourg a considéré comme conforme aux dispositions de Ia
Convention relatives a Ia non-discrimination et a Ia propriété95. Ce qui aurait Pu
sembler discriminatoire sur le fondement de Ia nationalité a également été toléré
dans une affaire concemant le droit aux allocations. La Cour Supreme a estimé
que Ia reglementation en question répondait efficacement a son but protéger
le budget public du Royaume-Uni, impératif indépendant de toute consideration
Iiée a Ta nationalité du demandeur96.

V. L LIMITATION DES DROITS INDIVIDUELS
ET LA PROMOTION DE LA RESPONSABILITE SOCIALE

Tous les intéréts sociaux ne méritent pas d’être protégés au nom de Ia justice
sociale. Ainsi, on observe qu’ã phusieurs reprises, les juridictions britanniques
ont pris Ia decision politique de refiaser que les requêles individuelles de droit
civil s’appuient sur des objectifs qui sont pounant importants pour l’ensemble de
Ia societE. Par consequent, dans l’affaire Cidlen v. Chief Constable of the Royal
Ulster Constabulan’, Ia Chambre a décidé que s’il était illegal de refuser que les

( 17 RK and AK V UK (2009) 48 EHRR 29 MAK v UK (2010) 51 EHRR 14. Voir les affaires
antèrieures : TP and KM v UK (2002) 34 EHRR 2 and Z v UK (2002) 34 UI-IRk 1

[2012]

UKSC 2. [2010] 2 WLR 381.
‘ Reeves v Commissioner of Police for the Metropolis [2000] I AC 360.
‘ Savage v South Essex Partnership NHS Foundation Trust 12008) UKHL 74, [2009] 0 AC 000.
‘ Voir Ia note 47.
[201I)UKSC4I.

Voirparexemple, Carmichael v National Powerplc [1999] I WLR 2042.
‘ R (Carson) v Secretary of Slate for Work and Pensions [2005] UKHL 37, [2006] I AC 173.
‘ Carson v UK Carson v UK (2010)51 EHRR 13.11 s’agit des articlcs I et 14 du Prolocole n°I.

Paimalniece v Secretary of State for Work and Pensions [2011] UKSC II, [2011] I WLR 783.
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dthtenus s’entretiennent avec un avocat avant qu’iI ou elle ne soit interrogé par Ia
police, ce refus n’entrainait pas pour autant le droit de demander une compensation
en justice. Cela peut simplement entrainer une mesure disciplinaire contre les
officiers de police concemés91. Dans l’affaire Brooks v. Commissioner of Police
for the Metropolis9t, Ia Chambre des Lords a confimié que Ia police n’dtait pas

tenue par quelque disposition legislative que ce soit de prendre les mesures
nécessaires pour aider et protéger une personne victime d’un crime. Imposer une
telle obligation a Ia police Ia détoumerait, selon Ia Cour, de ses tüches principales.
Dans le mGme ordre d’idde, aucune action en justice n’est offerte aux propridtaires
d’une maison de repos qui ont subi d’importantes pertes financières a Ia suite d’un
manquement d’une autorité sanitaire si l’annulation de Ieur agrément estjustiflée99.
Les Lords ont estimé que les faiblesses de Ia loi pouvaient étre corrigées par le
Human Rights Act de 1998 qui ofite a tout individu Ia possibilité d’intenter une
action en justice quand on Iui refuse une audience. Dans l’affaire Mitchell v.
Glasgow City G’ouncil, les Lords ont estimé qu’iI ne serait pasjuste, equitable ou
sense d’imposer aux responsables du Iogement social une obligation legale
d’informer un voisin qu’une reunion a eu lieue entre ceux-ci et un Iocataire qui
s’était montré menaçant envers ce voisin’°°. Dans une autre affaire relative a
I’Ecosse, Ia Cour Supreme ajugé qu’une entreprise ne pouvait pas poursuivre un
foumisseur d’électricité pour avoir manqué a son obligation de résultat’°’. Encore
plus révélateur, dans I’affaire Tomlinson v. Congleton Borough Council’°2, une
collectivitC locale responsable d’un lac ëtait tenue de s’assurer que les plaisanciers
Ctaient en sCcurité. En revanche, elle n’avait aucune obligation d’interdire aux
personnes de plonger ou de les prévenir de dangers évidents. Ainsi, un jeune
homme qui s’est cassé le cou en plongeant dans les eaux peu profondes du Inc n’a
Pu reclamer de dommages et intérCts a Ia collectivité. Lord Hoffmann a été
particuliêrement ferme en rejetant Ia demande. II a estimé que les individus ne
peuvent echapper a leur responsabilite des lors que celle-ci s’inscrit dans Ie cadre
des risques qu’ils acceptent d’encourir: < Mr. Tomlinson pratiquait, librement et
de son plein gre, une activité qui en soi impliquait un risque’93 >>. II a ajouté:

II s’agit d’une question de liberte... l’équilibre entre le risque d’une part
et I’autonomie individuelle de l’autre, n’est pas du domaine des experts.
C’est un jugement que les tribunaux doivent prononcer, et, en Angleterre,
il refléte les valeurs individualistes de Ia loi’° >.

‘[20O3] UKHL 39, [2003] I WLR 1763. Lords Bingham et Steyn étaient en désaccord,
[2005] UKEIL 24, [2005] I WLR 1495.
Join v Trent Stralegic Health Authority [2009] UKFIL 4, [2009] I AC 853.
[2009] UKHI_ II, [2009] I AC 874.
Morrison Sports Limited v Scottish Power UK plc [2010] UKSC 37, [2010] I WLR 1934.

02 [2003] UKHL 47, [2003] I AC 46,
CII Ibid. [44].

lEO Ibid. [46] and [47]. Contrast Jolley v Sutton London Borough Council [2000] I WLR 1082. Dans
cette afl’airc, une collectivité locale a été déclaréc responsable de Ia blessure dun garçon de 14 ans
qui s’Utail blessé alors qu’il essayait de rénover on bateau abandonne sur Ic tenitoire dc Ia
colleclivité.
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par Ia Darn une précédente affaire, le mérnejuge avait remarqué que Ia responsabilite
,nsation ddlictuelle est un système de justice distributive et non corrective. Le droit est
rare les par nature imparfait, d’autant plus quand H s’est ddveloppé sans prendre en
‘Police compte les principes globaux. Dans le cadre de Ia responsabilité délicruelle pour
mit pas atteinte psychiatrique, Lord Hoffiuian a declare que personne ne peut prétendre
nesures que le droit bdtannique en vigueur s’est formé dans tin cadre figé:
‘ser une Vous êtes maintenant parties prenantes, non dans l’affranchissement
cipales. audacieux d’un principe, mais dans une tentative pragmatique, bien que

difficile, de preserver une conception générale de Ia loi en tant que
système de régles censées assurer l’équité entre les citoyens105 >>.

s par Ic Les tribunaux se sont récemment interrogCs sur I’opportunité de reconnaitre
ter une le droit a Ia < vie privée>> dans le droit britannique. A l’heure actuelle, Ia plus
chell v. haute cour est réticente a le reconnaitre (Lord Hoffinann a de nouveau fait
able ou connaitre sa position sur cette question), alors que d’autres juridictions,

légale inférieures, n’étaient pas loin tie decider que Ic droit a tine vie privée méritait une
‘ire qui reconnaissance légale, distincte du droit de poursuivre en justice celui qui porte
lative a atteinte a In confidentialité.
lyre un Dans une célébre affaire, un journal a été condamné a payer au mannequin
Encore Naomi Campbell des dommages et intéréts pour avoir publié un cliché oô on Ia
-, uric volt quitter une clinique de desintoxication et avoir divulgué les details de sa

ancicrs thérapie’°, alors que dans une autre affaire, une mere et son fils handicapé n’ont
ire aux reçu aucune compensation pour avoir subi une fouille corporelle portant atteinte
n jeune a leur dignité alors qu’ils rendaient visite a un parent en priso&°’. Dans cetle
lac n’a affaire, Ia Cow européenne a corrigé l’interprétation faite par lesjuges du RU de

fl a été l’article 8 de Ia Convention10t. Cependant, malgré les scandales récents au sujet
idus ne des écoutes téléphoniques effectuées par un tabloId, il y a peu de chance que les
e cadre juges ou le Parlement crée un droit spécifique a Ia vie privée.
ment et

La contribution Ia plus évidente que les juridictions britanniques ont apportée a
lajustice sociale dans le domaine de Ia responsabilité delictuelle est certainement

inc part Ia doctrine de Ia responsabilité du fait d’autrui qui permet au juge de faire
experts. supporter Ia responsabilitC des pertes non pas a ceux qui sont nécessairement le
letene, plus en ton (done pas forcérnent aux plaignants >), mais a ceux qui sont les

mieux places pour endurer les pertes, notamment parce qu’ils ont profité de
l’action qui a conduit a ces pertes et parce qu’ils sont mieux assures contre ces
éventualités. Ces derniêres années, In Chambre s’est montrée disposée a faire
endosser aux employeurs ce type de responsabilités quand elle estime qu’iI n’y a
pas d’autre personne apte a le faire. Elle s’est également montrée préte a élargir
l’éventail de Ia responsabilité pour negligence d’un employeur. A ce propos.

‘° White v ChierConstable orthe South Yorkshire Police [1999] 2 AC 455,51 IC.
° Campbell v MON Ltd [2004] UKUL 22, [2004] 2 AC 457. Lords Nicholls ci Hoffmann n’ëtaient

‘82. Dans pas d’accord.
Ic 14 ans ““ Wainwright v Home Office [2003] UKHL 53. [2004] 2 AC 406.
re de Ia “ Wainwriglu v UK (2007) 44 EHRR 809; S and Marper V UK (2009) 48 EHRR So; Gillan and

Quinion v UK (2010)50 EHRR 45.
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Ainsi, dans l’affaire Majrowski v. Guy’s and St Thomas’s NHS Trust,
un employeur a été jugé indirectement responsable parce qu’un employé en
harcelait un autre’’°. Dans I’affaire Barber v. Somerset County Council, on a
estimé qu’un employeur avait violé de façon continue son devoir de foumir des
soins pour n’avoir pas répondu de maniêre adequate a Ia maladie psychiatrique
d’un professeur, causée par le stress au travaiV’ . Dans I’affaire Simmons v. British
Steel plc, un employeur a été jugé responsable d’avoir détérioré Ia sante d’un
employé, atteint de maladie de peau et souIfrant de depression sévêre, ces deux
faits étant rattachés a un accident du travail’’2 Dans l’atTaire Corr v. JBC Vehicles
Ltd, un employeur a méme ëté tenu pour responsable d’avoir provoqué le suicide
d’un ancien employé six ans aprês que celui-ci se soit blesse au travail Ia cour n’a
méme pas reduit l’indemnisation alors que M. Corr s’est lui-méme donné Ia
mort’’3. Dans l’aftaire Lisier v. Hesley Hall Lid, Ia méme cour a retenu que Ia
responsabilite du fait d’autmi pouvait ëtre engage contre les dirigeants d’une école
du fait d’un abus sexuel commis par un employe sur un élêve’14

En revanche, dans un autre domaine, les employeurs sont exempts de
responsabilite alors qu’ils peuvent être poursuivis pour licenciements abusifs,
ils ne peuvent être tenus de payer des dommages et intéréts supplémentaires en
raison de Ia maniêre dont le licenciement a étë organisé’’5.

La Chambre a crCé une rêgle spéciale dans le domaine spécifique de Ia
responsabilite pour mésothéliome dans sa decision Fairchild v. Glenhaven
Funeral Services Ltd ‘. En l’espêce, un employe a obtenu le droit de poursuivre
tous les employeurs pour lesquels ii avait travaillé durant Ia pdriode oà ii a ete
exposé a l’amiante. C’est une exception au test < sans que >> qui est en general
appliqué a Ia causalité et qui veut notamment que Ia responsabilité ne puisse être
engagée que si le prejudice ou Ia perte a eu lieu sans qu’il y ait de negligence
présumée de l’accusé. Quatre ans plus tard, dans l’affaire Baker v. Corus UK
Lid, les Lords ont reconnu l’exception en déclarant que dans ce cas, les différents
employeurs n’étaient pas solidairement et respectivement responsables des pertes
causées par l’exposition de I’employé a l’amiante: us n’étaient respectivement
responsables que pour Ic risque lie a Ia maladie, proportionnellement au degrd de
leur participation a Ia formation de ce risque. En consequence, un employeur qui

‘“‘ [2000] I WLR 1607.
‘“[20061 UKIIL 34. [2007] I AC 224. La disposition pertinente est Ic Protection from Harassment

.lctde 1997,s I.
[2004] UKHL 13, [200411 WLR 1089.

II [2004] UKHL 20, 2004 SC (ML) 94.
‘ [2008] UKHL 13, [2008] I AC 884. Lord Scott n’était pas d’accord surec point
“[2001] UKHL 22, [2002] I AC215.
“ Edwards v Chesterfield Royal Hospital NHS Foundation Trust [2001] UKSC 58, aflinning
Johnson v Unisys Ltd [2001] UKFIL 13, [2003] I AC 518.

[2002] UKI-IL 22. [2003] I AC 32.
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dans l’affaire Waters v. Commissioner ofPolice of the Metropolis, Ia Chambre a
jugé qu’un employeur peut être directement et indirectement responsable s’il ne
méne pas correctement une enquête Iorsque que Pun de ses employés depose
plainte pour agression sexuelle contre un collêgue’°°.
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a embauché un employé pendant 60% de Ia période est responsable a 60% des
pertes”7. Dans le méme temps, dans l’affaire Rothwell v. Chemcial & Insulating
Co Ltd, Ia Chambre a considere que des employeurs ne pouvaient étre
potentiellement responsables alors même que les requérants avaient développé
des plaques pleurales >> ne provocant aucun symptóme et n’augmentant pas Ia
predisposition aux ma]adies liées a l’amiante et ne raccourciçant pas leur
espérance de vie. Le fait que ces plaques précédent le debut de mésothéliome n’a
pas retenu I’attention des juges’ 8•

A Ia suite de eerie decision, le Parlement dcossais a promu]gué le Damages
(Asbestos-related Conditions) (Scotland) Act de 2009, qui dispose que les
plaques pleurales liées a l’amiante et a d’autres affections relatives a l’amiante
constituent en effet un prejudice personnel qui est recevable dans le droit
écossais. Un groupe de compagnies d’assurance a alors soutenu que cet Act était
incompatible avec l’article I du Protocole I de Ia Convention sur le droit de
propdété. Toutefois, Ia Cour Supreme a estimé que l’Act devait respecter Ia
decision prise par des élus au nom de ]‘intérêt public sauf si cette decision est
manifestement entachée d’une erreur de droit. L’Act de 2009 defendant un
objectiflégitime, il doit étre reconnu comme fondé.

D’autres decisions récentes instaurent de nouvelles resolutions sur des
questions dejustice sociale dans le cadre de Ia vie familiale. Par exemple, dans
l’affaire White v. White, Ia Chambre a listé les principes devant Ctre appliques
quand les tribunaux exercent un pouvoir discrétionnaire concemant le réglement
financier des procedures de divorces : Ia nature raisonnable des prétentions du
demandeur ne fait plus office de critêre et les tribunaux doivent éviter toute
discrimination entre hommes et femmes9. D’autres lignes directrices ont été
apportées par l’affaire Miller v. Miller’20 notamment en ce qui conceme les
exceptions soulevthes lors de divorce a l’amiable. Dans l’affaire Stack v.
Dou’den’21, des principes ont ete enonces pour permettre de régler le cas,
frequent, oU une maison appartient a deux personnes vivant en couple sans étre
mariées et sans qu’existe une declaration explicite de leurs intéréts respectifs.
Par ailleurs, dans l’afTaire Jones v. Kernon. ces principes ont été précisés : darts
cefte allaire, il est clair que les parties n’avaient pas ‘intention, au depart,
d’acceder a Ia propriete pour I’occuper ensemble et rien n’indique leur intention
concemant le partage du bien. Le tribunal peut donc en conclure que chaque
partie souhaitait bénéficier d’un partage juste et equitable concemant Ia question
de Ia propriete’. La Cour Supreme a par ailleurs declare que les contrats
prénuptiaux beneficiaient d’une presomption de validite Ia règle jusque-lâ en
vigueur qui estimait qu’ils étaient contraires aux politiques publiques est
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[2006) UKUL 20, [2006J 2 AC 572. Lord Rodger n’emh pas daccord.
I JR [200?] UKHL 39, 120081 I AC 281.
j [200!] I AC 596.

110 [2006] UKHL 24, [2006] 2 AC 615.
121 [2007] UKHL 17, [2007] 2AC 432,
122 [2011] UKSC II, [201113 WLR 1121. Sur cello atraire I’homme a Cu Ic droil 3 10% d’inIërLs sur
Ia maison CE Ia femme 90%.
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déclarée obsolete. Désormais, aucune importance ne sera donnée aux contrats democratic
prénuptiaux si chaque partie y a consenti de son propre gre, sans influence ou britanniqu
pression, a été pleinement informee et avait I’intention que le contrat prenne d’interpret
effet’2. Des eclaircissements ont également été apportés au sujet des organismes contraigna
de préts qui doivent s’assurer que les epoux et conjoints (genéralement les sociales or
femmes) soient protégés contre les dettes financiêres de leurs compagnons et Cour de je
n’en soient pas responsables’24. Ia haute

Le concept de vie familiale a suscité de nombreuses interpretations de Ia part fréqunte

des hautes cours britannique dans le domaine de I’immigration et du droit grandi dat

d’asile. Par exemple, dans I’affaire ZH (Tanzania) v. Secretary of State for the pmte.

Home Department, une mere a obtenu, en appel, de ne pas étre expulsée. Bien justifier le

qu’en situation irréguIiére, ceIa aurait mis en danger ses enfants, constituant par limite sur

là méme, une intrusion disproportionnde au respect de sa vie Dans lesavocat!

l’affaire EM (Lebanon) v. Secretary of State for the Home Department, maintien e

Ia demanderesse s’est vu accorder le droit d’asile car si elie était retoumé au d inspirer

Liban elle aurait perdu Ia garde de son enfant de 7 mm et n’aurait eu qu’un droit représentei

de visite’26. Dans le méme ordre d’idée, Ia Cour Supreme a estimé que pas sur le

I’interdiction frappant les demandes de residence de conjoints ou ëpoux au RU contentent

depuis 2008, a moms que les deux parties n’aient 21 ans ou plus’27, n’était pas un
moyen legal d’empêcher ou de dissuader les manages forces. La justification
apportée par les hauts magistrats tient au fait que l’article 8 n’était pas
respect&2 . L’un des cinq juges lippeles a se prononcer, Lord Brown, a contesté
cette justification car ii estime que cette question reléve davantage du domaine
politique. La Chambre des Lords a également jugé que, dans Ia mesure oü le
droit de l’immigration favorise les demandeurs qui ont des families, cela n’est
pas ilIegitim&29.

VI. CONCLUSION

L’étude des decisions rendues par les Hautes cours devrait donner une
indication générale de Ia nature et de I’ampleur de Ia volonté des juges de
développer Ia politique sociale au Royaume-Uni.

Par nécessité, le champ de Ia créativité judiciaire est restreint car le role
constitutionnel des juges est, d’abord et avant tout, d’appliquer Ia loi, et non de
Ia crCer. S’ils sont libres de faconner le droit, us sont réticents a empiéter sur le
territoire, qui pour des raisons de confidentialite publique et de légitimité

Ill Granatino v Radmacher [20101 UKSC 42. [201111 AC 534.
24 Royal BanL olScotland v Eiridge (No 2) [2001] UKHL 44, [2002] A AC 773.
23 120111 UKSC4, [2011] 2 WLR 148. Dans i’intërët de I’enfant, IaCourpcutégalcmentdáciderde

priver es parenis de cenains de curs droils parentaux s’ils sont soupconnés de maltraitance
Lancashire County Council v B [2000] 2 AC 147; In re S-B (Children) (Care Proceedings: Standard
of ProoF) [2009] UKSC 17, [2010] I AC 678.

10 [2008] UKHL 64, [2008] 3 WLR 931.
27 L’interdiction est inscrite au §277 des Immigration Rules.
“ R (AguilarQuila) v Secretary of State forthe Home Department [2011] UKSC 45.12011] 3 WLR 836.

AL (Serbia) v Secretary of State for the Home Department [2008] UKHL 42, [2008] I WLR i434.
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démocratique, est propre aux hommes et femmes politiques élus. Les juges
britanniques masquent leur créativité>> en appliquant des principes
d’interprétation légaux d’une maniêre engagëe, en distinguant des précédents
contraignants, en se fondant sur le fait que Ia technologie etlou les mceurs
sociales ont change, ou en s’appuyant sur les normes internationales fixCes par Ia
Cour de justice ou Ia Cour européenne. II reste néanmoins vni que les juges de
Ia haute Cour proviennent souvent d’un milieu ferme — us ont sans doute
fréquenté des écoles privées et de prestigieuses universités, sont fortunes, ci mit
grandi dans un milieu qui les incitent au conservatisme, a Ia reserve et a Ia
prudence, a I’instar de tous les juges depuis 300 ans. Ils aiment également
justifier leurs decisions en rédigeant de longs jugements avec un point de vue
limité sur les nisons d’accepter ou tie refuser les arguments soumis a Ia cour par
les avocats des deux parties. Ils jouent indëniablement un rOle essentiel dans Ic
maintien et Ta protection du tissu social dans Ia sociécé britannique. Ils continuent
d’inspirer Ic respect méme si parfois us frustrent et contrarient les personnes gui
représentent Ic peuple au Parlement. Ce sont des technocrates gui ne se mettent
pas sur le devant de Ia scene, ni individuellement ni collectivement, mais se
contentent de laisser parler leurs decisions.

ni decider de
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   Repeal the HRA and Rely on 
the Common Law?  

   BRICE   DICKSON   *     

   I. CONTEMPLATING REPEAL OF THE HUMAN RIGHTS ACT  

 IN THE IMMEDIATE aftermath of the UK ’ s general election in May 2015 it 
became abundantly clear that in this year of the 800th anniversary of Magna 
Carta there was a distinct possibility that the days of the United Kingdom ’ s 

Human Rights Act 1998 (HRA) were numbered. Its survival had depended 
on Labour winning enough seats to form a government on its own or on the 
Conservatives winning enough seats to form a government only with the support 
of the Liberal Democrats. In the end the Conservative ’ s working majority in the 
House of Commons turned out to be 15, which rises to 35 if the votes of 10 union-
ist MPs from Northern Ireland are added. That makes it almost inevitable that a 
replacement for the 1998 Act will be passed in that House. Moreover, given the 
so-called Salisbury convention whereby the House of Lords will not vote down 
Bills which were promised in the government ’ s election manifesto, 1  which this 
one was, 2  it is unlikely that the Bill will be halted in that forum. The manifesto 
commitment was presaged by a document published in October 2014,  Protecting 
Human Rights in the United Kingdom , 3  where a promise was made to  ‘ shortly 

 *      This article is a revised version of papers given at the Oxford University Public Law Discussion 
Forum in November 2013 and the conference on the UK and European Human Rights at the University 
of Leicester in May 2014. I am grateful to participants in those events and to Professors Gordon Anthony, 
Philip Leach and Rory O ’ Connell for their comments on previous drafts of this piece, but responsibility 
for what is published remains entirely mine alone.  

 1      See the House of Lords library note on this convention (2006), available at:   www.parliament.uk/
documents/lords-library/hllsalisburydoctrine.pdf  .  

 2      The manifesto said that the new Bill  ‘ will break the formal link between British courts and the 
European Court of Human Rights, and make our own Supreme Court the ultimate arbiter of human 
rights matters in the UK ’  and it added that the Bill  ‘ will restore common sense to the application of human 
rights in the UK ’ . While it  ‘ will remain faithful to the basic principles of human rights, which we signed 
up to in the original European Convention on Human Rights  …  it will reverse the mission creep that has 
meant human rights law being used for more and more purposes, and often with little regard for the rights 
of wider society. Among other things the Bill will stop terrorists and other serious foreign criminals who 
pose a threat to our society from using spurious human rights arguments to prevent deportation ’ :  The 
Conservative Party Manifesto  (2015), pp 60 and 73.  

 3      Subtitled  The Conservatives ’  Proposals for Changing Britain ’ s Human Rights Laws , available at 
  www.conservatives.com/~/media/Files/Downloadable%20Files/HUMAN_RIGHTS.pdf  .  
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publish a draft British Bill of Rights and Responsibilities for consultation ’ , but no 
such draft had appeared by the time of the election six months later. This earlier 
document added that the new Bill would create  ‘ a better balance between rights 
and responsibilities ’ , remove the requirement in section 2(1)(a) of the Human 
Rights Act 1998 that British judges  ‘ take into account ’  any relevant decisions of 
the European Court of Human Rights (ECtHR), set a threshold to ensure that UK 
courts strike out trivial cases, and prevent human rights obligations from applying 
to British soldiers serving overseas.  

 In the run-up to the 2015 election the Lord Chancellor and Secretary of State 
for Justice, Chris Grayling, made very clear his personal opposition to the Human 
Rights Act, which he believed was fundamentally incompatible with Britain ’ s way 
of life. 4  He made both general criticisms, such as that judges in Strasbourg and at 
home have taken the ECHR to places which its authors would never have imagined, 
as well as criticisms of specific decisions by the ECtHR in applications brought 
against the United Kingdom (for example on the right of prisoners to vote, in  Hirst 
v UK (No 2) , 5  and on the right of life-sentenced prisoners to have at least the pos-
sibility of release before they die, in  Vinter v UK ). 6  On more than one occasion Mr 
Grayling indicated that he wanted to see the Supreme Court of the United Kingdom 
being in the United Kingdom and not in Strasbourg. 7  The new Lord Chancellor 
and Secretary of State for Justice, Michael Gove, who like his predecessor is not a 
lawyer, seems to hold very similar views. When he was still a humble think-tank 
employee, back in 2000, he wrote a tract which severely criticised the peace process 
in Northern Ireland and was particularly antagonistic to the then newly formed 
Northern Ireland Human Rights Commission:

  The NIHRC ’ s creation, existence and growth is not a triumph for those who fought terror-
ism, it is a clear strategic gain for those who dislike the British way of doing things and wish 
to fundamentally reconstruct the social order and erode traditional liberties. 8  

 However, it is not only senior politicians who have contemplated the demise of 
the HRA. At a press conference marking the end of the first year of the new UK 
Supreme Court in August 2010, the then Deputy President of the Court, Lord Hope, 
expressed the view that repealing the Human Rights Act would, by itself, make very 
little difference to the way such rights are enforced in our courts. 9  He pointed out 
that the most significant change to the UK ’ s relationship with the ECHR came in 
1966, when the government first notified the Committee of Ministers of the Council 
of Europe that it was allowing individuals to lodge applications in Strasbourg 
against the UK government and recognising the jurisdiction of the ECtHR to 

 4      Interview with the  Daily Telegraph : S Swinford,  ‘ Grayling ’ s Manifesto to Rescue Justice from 
Europe ’   The Telegraph  (London, 2 November 2013),   www.telegraph.co.uk/news/politics/conservative/
10423032/Graylings-manifesto-to-rescue-justice-from-Europe.html  .  

 5          Hirst v UK (No 2)   ( 2006 )  42 EHRR 41 (GC)   .  
 6          Vinter v UK   ( 2012 )  55 EHRR 34 (GC)   .  
 7           J   Forsyth   ,  ‘  Chris Grayling:  “ I Want to See our Supreme Court Supreme Again ”   ’ , interview with 

  The Spectator   (  London  ,  28 September 2013 )  ,   www.spectator.co.uk/features/9033091/the-echr-is-
unacceptable  .  

 8        M Gove,  The Price of Peace: An analysis of British Policy in Northern Ireland , London, Centre for 
Policy Studies, 53  .  

 9        www.lawgazette.co.uk/56501.article  .  
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consider those application. Lord Hope claimed that that announcement prompted 
UK judges to feel obliged to take the Convention into account more frequently than 
before and to assume that Parliament always intended its legislation to be compat-
ible with UK treaty obligations under the Convention. He conceded that lawyers 
had not fully got to grips with how those obligations could be developed, 10  but that 
the picture changed once the 1998 Act came along: 

  [I]f you were to take away the Human Rights Act now  …  all that jurisprudence is there  …  
So it ’ s very diffi cult to see how simply wiping out the Human Rights Act is really going to 
change anything until we withdraw from the Convention — which, personally, I don ’ t think 
is conceivable. 11   

 From 1996 Lord Hope served on the Appellate Committee of the House of Lords 
alongside Lord Hoffmann, who retired just before the Committee was replaced by 
the UK Supreme Court in 2009. One of Lord Hoffmann ’ s final extra-judicial for-
ays into human rights law was his lecture delivered to the Judicial Studies Board, 
now the Judicial College, where he denounced the ECtHR for unduly extending its 
 powers and, in effect, teaching domestic courts to suck eggs. 12  He was adamant that 
UK judges were able to strike justifiable balances between individuals ’  rights and 
society ’ s interests, and in his own judgments in the House of Lords he was insistent, 
together with Lord Steyn, that UK courts were able to control high-handedness on 
the part of UK public authorities by applying  ‘ the principle of legality ’ . Although 
neither of these judges was ever explicit as to what precisely that principle means, 
both suggested that it could even justify declaring an Act of Parliament to be 
unlawful (or unconstitutional). This was most evident in Lord Steyn ’ s judgment 
in  R (Jackson) v Attorney-General , 13  which concerned the power of the House of 
Commons to make laws without the consent of the House of Lords, but it also 
permeates his judgments in  Leech  14  (when he was still a Lord Justice of Appeal), 
 Pierson  15  and  Simms  16  — all cases involving the rights of prisoners. Lord Hoffmann 
also sat in  Simms , where he stressed that the significance of the House ’ s decision was 
that it demonstrated that the principle of legality applies as much to subordinate 

 10      This is something of an understatement, since judicial use of the ECHR prior to the Human Rights 
Act was meagre; see       P   Gardner    and    C   Wickremasinghe   ,  ‘  England and Wales and the European Conven-
tion  ’   in     B   Dickson    (ed),   Human Rights and the European Convention   (  London  ,  Sweet  &  Maxwell , 
 1997 )     ch 3 , esp 95 – 109; also      Murray   Hunt   ,   Using Human Rights Law in English Courts   (  Oxford  ,  Hart 
Publishing ,  1997 )  . See too the pre- and post-1998 lectures delivered by Lord Irvine, a former      Lord   Chan-
cellor   , collected in   Human Rights, Constitutional Law and the Development of the English Legal System   
(  Oxford  ,  Hart Publishing ,  2003 )  .  

 11      Yet at the Conservative Party annual conference in 2013 the Home Secretary, Theresa May, told the 
audience:  ‘ The Conservative position is clear — if leaving the European Convention is what it takes to fi x 
our human rights laws, that is what we should do. ’  See      A   Travis   ,  ‘  Conservatives Promise to Scrap Human 
Rights Act after Next Election  ’    The Guardian   (  London  ,  30 September 2013 )  ,   www.theguardian.com/
law/2013/sep/30/conservitives-scrap-human-rights-act  .  

 12            Lord   Hoffmann   ,  ‘  The Universality of Human Rights  ’  ( 2009 )  125      Law Quarterly Review    416    .  
 13          R (Jackson) v Attorney-General   [ 2005 ]  UKHL 56 , [2006] 1 AC 262, para 102  . He was supported 

in this stance by Lord Hope (at paras 104 – 108) and by Lady Hale (para 159).  
 14          R v Secretary of State for the Home Department, ex parte Leech   [ 1994 ]  QB 198   .  
 15          Pierson v Secretary of State for the Home Department   [ 1998 ]  AC 539   .  
 16          R v Secretary of State for the Home Department, ex parte Simms   [ 2000 ]  2 AC 115   .  



118 Brice Dickson

legislation as it does to Acts of Parliament. He penned a couple of sentences which 
have been much cited since: 

  In the absence of express language or necessary implication to the contrary, the courts 
therefore presume that even the most general words [of Parliament] were intended to be 
subject to the basic rights of the individual. In this way the courts of the United Kingdom, 
though acknowledging the sovereignty of Parliament, apply principles of constitutionality 
little different from those which exist in countries where the power of the legislature is 
expressly limited by a constitutional document .  17   

 Lord Hoffmann added that the Human Rights Act 1998, which at that time was not 
yet in force, would supplement  ‘ the principles of fundamental human rights which 
exist at common law ’ . Further evidence of Lord Hoffmann ’ s firm belief in the ability 
of the common law to curtail the excesses of government can be found in his judg-
ment in what is known as the first Belmarsh case, 18  where, alone amongst the nine 
Law Lords who heard the appeal, he held that a British court was perfectly entitled 
to rule that the government had no legal justification for asserting that there was 
a public emergency threatening the life of the nation. 19  Lords Steyn and Hoffmann 
clearly believed that the common law could not only adequately protect human 
rights but that it could do so even when Parliament (other than expressly) passed 
laws which had the effect of violating basic rights. 

 Which of the current Supreme Court justices are the firmest supporters of the 
ability of the common law to do the work of the Human Rights Act is a matter of 
some speculation. The most likely candidates, it is submitted, are Lady Hale DP, 
Lord Kerr and Lord Reed. 20  The President of the Supreme Court, Lord Neuberger, 
is a firm supporter of human rights, but he is not sympathetic to the idea that 
judges can challenge the legality of an Act of Parliament. He made this clear in 
a lecture he delivered just before taking up his current role, 21  although in a more 
recent lecture he conceded that  ‘ in extreme circumstances which are most unlikely 
to occur ’  Parliament is not supreme. 22  Lady Hale DP, Lord Kerr and Lord Reed 
appear to be of the view that the common law  could  protect human rights to the 
same extent that the Human Rights Act has done but that at present it is not in a fit 

 17      ibid, 131F.  
 18          A v Secretary of State for the Home Department   [ 2004 ]  UKHL 56 , [2005]  2 AC 68   .  
 19      When aspects of the fi rst Belmarsh case were reconsidered in Strasbourg, the European Court was 

content to accept that the UK government ’ s determination that a public emergency existed was justifi able: 
    A v UK   ( 2009 )  49 EHRR 29 (GC), paras 173 – 81   .  

 20      Contrast the views of Lord Sumption, as expressed in a lecture he delivered just before assuming the 
role of Justice of the Supreme Court:  ‘ Judicial and Political Decision-Making: The Uncertain Boundary ’ , 
The FA Mann Lecture 2012,   www.pem.cam.ac.uk/wp-content/uploads/2012/07/1C-Sumption-article.
pdf  . See too Lord Sumption ’ s 27th Sultan Azlan Shah Lecture,  ‘ The Limits of Law ’ , 20 November 2013, 
  www.supremecourt.uk/docs/speech-131120.pdf  .  

 21      Lord Neuberger,  ‘ Who are the Masters Now? ’ , The Second Lord Alexander of Weedon Lecture, 
8 April 2011. See too the interesting contribution by       John   McGarry   ,  ‘  The Principle of Parliamentary 
Sovereignty  ’  ( 2012 )  32      Legal Studies    577    .  

 22      Lord Neuberger,  ‘ Judges and Policy: A Delicate Balance ’ , lecture delivered at the Institute for 
Government, 18 June 2012,   www.supremecourt.uk/docs/speech-130618.pdf  .  
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state to play that role. In her Warwick Law Lecture delivered in November 2013, 23  
Lady Hale noted that the Home Secretary had stated at the Conservative Party con-
ference earlier that year that the UK should withdraw from the ECHR if that was 
what was required in order to  ‘ fix our human rights laws ’ , and she then remarked 
that such withdrawal  ‘ would raise all sorts of interesting questions about the effect 
of the decisions which have been made during the period while the Act was in force 
and whether the common law would now embrace many of the rights which were 
established during that time ’ . 

 What Lady Hale sought to do in that lecture was to illustrate how and why 
there are fundamental rights referred to in the Act which were not given reason-
able protection in domestic law before the HRA came into force. That is why she 
thought the HRA should not be repealed. Unfortunately Lady Hale did not directly 
address the intriguing question of whether judges could legitimately seek to develop 
the common law on human rights even though, by repealing the HRA, Parliament 
would have sent a clear signal that it did not wish human rights to be protected in 
the ways that had occurred prior to the repeal. Would a judicial attempt to use the 
common law to plug gaps left by repeal of the Human Rights Act leave the judges 
open to the charge that they were seeking to circumvent the will of Parliament? The 
answer to that question very much depends on the specific wording of the legislation 
which is enacted to replace the HRA: to put an end to judicial creativity in this field 
a so-called  ‘ British Bill of Rights ’  would have to be explicit in limiting the discre-
tion of the judges to mine the common law for principles that mirror those already 
adopted by the European Court of Human Rights. 

 Lady Hale was in part prompted to consider repeal of the Act because of a con-
tribution made to the debate by a retired judge of the High Court of Australia, 
Dyson Heydon. In 2013 he gave a lecture entitled  ‘ Are Bills of Rights Necessary 
in Common Law Systems? ’  24  in which he criticised Bills of Rights as being costly, 
of dubious legitimacy, productive of uncertainty, and responsible for undermin-
ing national sovereignty. But his most serious complaint was that Bills of Rights 
allow judges to interpret  ‘ amorphous and vaguely defined rights ’  based on their 
own assumptions  ‘ about the way life is or should be ’ , a process which he thought 
undermined the rule of law. Heydon ’ s position, reflecting very closely that of Lords 
Hoffmann and Steyn, is that Bills of Rights should be replaced with the principle of 
legality. He observed: 

  The principle of legality, though more limited than section 3(1) [of the Human Rights Act], 
can achieve a similar purpose without entailing the drawback of involving the courts in 
creating new legislative rules. 25   

 23      Lady Hale,  ‘ What ’ s the Point of Human Rights? ’ , lecture delivered at the University of Warwick, 
28 November 2013,   www.supremecourt.uk/docs/speech-131128.pdf  .  

 24      The lecture was delivered at the Universities of Cambridge and Oxford, but also at the Inner Temple 
in London. See   www.innertemple.org.uk/downloads/members/lectures_2013/lecture_heydon_2013.pdf  . 
It was later published at (2014) 130  Law Quarterly Review  392.  

 25      ibid, 408 – 09.  
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 Heydon also observed that the specificity of common law and statutory rules are 
preferable to abstract rights since they are adapted to the resolution of particular 
problems and are generally coherent with each other and with the wider legal 
system. As a legislative example he cited the Police and Criminal Evidence Act 
1984 and as a common law example he cited tort law and the rules of evidential 
inadmissibility. At the basis of Heydon ’ s stance is the conviction that it is not the 
job of judges to make law to the extent that they have been doing when applying 
the HRA. 26  He neglects to point out that, as far as common law rules on rights are 
concerned, they can be every bit as  ‘ amorphous and vaguely defined ’  as the so-called 
abstract rights in the ECHR. He also fails to acknowledge the value in setting down 
underlying principles as guides to future development of the law. 

 In a typically thought-provoking contribution to the debate, Mark Elliott has 
argued that of late there has been a  ‘ common law resurgence ’  and that there is a 
grain of truth in the suggestion that the Human Rights Act is simply doing what the 
common law could have been doing all along. 27  This seems to me to be an overly 
optimistic view. There is evidence that the common law has not yet developed the 
theories, principles and objectives which a committed approach to the protection 
of human rights demands. While courts may therefore be able to match the Human 
Rights Act in some respects, it will not be able to do so in many others.  

   II. HUMAN RIGHTS AT COMMON LAW PRIOR TO THE HUMAN RIGHTS ACT  

 When the HRA was enacted in 1998, the common law did already protect many 
fundamental rights, but in a haphazard, unsystematic fashion. It did not call them 
 ‘ human ’  rights and it did not spell out when they could justifiably be limited. There 
were no legal textbooks on human rights law, the subject being covered either in 
books on international human rights law (leaving the reader to calculate the chances 
of such standards being applied in UK courts) or in books on constitutional law 
under the rubric  ‘ civil liberties ’ . Textbooks on criminal law, criminal justice, police 
law, tort law, medical law and property law made little or no reference to human 
rights claims. The principle prevailed that everyone had the right to do anything 
unless there was a law prohibiting it, a notion largely derived from Sir William 
Blackstone ’ s  Commentaries on the Law of England , published in the mid-eighteenth 
century. 28  It was Blackstone ’ s exposition of rights that led Jeremy Bentham to 

 26      It is worth noting that Heydon J himself, in the case of     Momciolovic v R   [ 2011 ]  HCA 30   , would 
have struck down as unconstitutional the Charter of Human Rights and Responsibilities Act 2006 of the 
Australian state of Victoria because it gave the Supreme Court of Victoria a role which in his opinion 
was incompatible with its constitutional role under the federal Constitution. He was in the minority in 
that case.  

 27      Mark Elliott,  ‘ Beyond the European Convention: Human Rights and the Common Law ’ , avail-
able at   http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2598071   and soon to be published in [2015] 
 Current Legal Problems .  

 28      Sir William Blackstone,  Commentaries on the Laws of England  (1765 – 69), lonang.com/library/
reference/blackstone-commentaries-law-england/bla-110. In vol 1 Blackstone famously stated that  ‘ the 
principal aim of society is to protect individuals in the enjoyment of those absolute rights, which were 
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declare a hundred years later that rights are  ‘ nonsense ’ , and that human rights are 
 ‘ nonsense on stilts ’ . 29  

 Had anyone thought of asking why human rights law was not a category of law 
until the late twentieth century, he or she would surely have concluded that it was 
because the common law did not recognise the idea that individuals could have 
rights enforceable against the State. 30  The State, it was said, could not be sued — a 
rule which found expression in the common law ’ s  ‘ act of state ’  doctrine and also 
in various Crown Proceedings Acts. In certain circumstances prerogative writs were 
available to force the State to behave in particular ways (and the writ of habeas 
corpus was obviously crucial in protecting people ’ s right to freedom from arbitrary 
loss of liberty), but even when the courts began to develop the modern remedy of 
judicial review of administrative action they insisted that they were not challenging 
the substance, or merits, of administrative decisions but only the procedures used in 
arriving at those decisions. 

 Various branches of the common law  indirectly  protected human rights, most 
notably tort law to the extent that it provided remedies to people who had been 
assaulted or falsely imprisoned, or whose property had been damaged or stolen, but 
the courts never directly justified those tortious remedies on the basis that they were 
vindicating the victim ’ s right to life, security, liberty, freedom from ill-treatment 
or property. The fact that, at that time, human rights theory had not yet accepted 
that human rights are values which need to be protected per se, rather than only 
when State action is involved, is another reason why no one seems to have seriously 
argued for the delineation of a branch of law called human rights law. On the rare 
occasions that the courts did grapple with issues such as freedom of expression 
and assembly, they rarely enunciated grand principles to justify those freedoms 
or specific conditions for permitting limitations to those freedoms. This is one of 
the reasons why, before the enactment of the Human Rights Act, the European 
Commission and Court of Human Rights were asked to decide on 70 separate 
occasions whether the highest UK court — the Appellate Committee of the House of 
Lords — had decided a case in a way that was compatible with the ECHR and why, 
on 17 of those occasions, the Commission or Court found that the House of Lords 
had failed to identify a violation of at least one provision in the ECHR. 31  In many 

vested in them by the immutable laws of nature, but which could not be preserved in peace without that 
mutual assistance and intercourse which is gained by the institution of friendly and social communities ’ .  

 29           Jeremy   Bentham   ,    ‘Anarchical   Fallacies’    in    Ross   Harrison    (ed),   Jeremy Bentham: Selected Writings 
on Utilitarianism   (  Wordsworth  ,  2000 )  405   .  

 30       cf  Lady Hale (n 23):  ‘ Thus it was [after the UK recognized the right of individual petition in 1966] 
that we discovered that United Kingdom law did not always conform to the rights which had been spelled 
out in the Convention  …  The idea that the citizen might have rights which he could assert against the 
state was unknown to us ’  (3 – 4).  

 31      See Part A of Appendix 3 in      B   Dickson   ,   Human Rights and the United Kingdom Supreme Court   
(  Oxford  ,  Oxford University Press ,  2013 )  ; the fi gure of 17 includes three cases where the Commission 
promoted a friendly settlement between the applicant and the UK government — in effect a recognition by 
the latter that its chances of winning the case on the merits were slim. For further details see       B   Dickson   , 
 ‘  The Record of the House of Lords in Strasbourg  ’  ( 2012 )  128      Law Quarterly Review    354    .  
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of these 17 cases the House of Lords had simply avoided the use of human rights 
language altogether. 

 The notion that the common law recognised a category of rights designated as 
 ‘ constitutional rights ’  was just gaining support when the HRA came along, but in 
2006 it was definitively squashed by the House of Lords in  Watkins v Secretary of 
State for the Home Department . 32  It was almost as if the advent of the HRA had 
blinded their Lordships to any other source of human rights in English law. 33   

   III. WHAT WOULD BE LOST IF THE HRA WERE REPEALED?  

 Repeal  simpliciter  of the Human Rights Act would immediately mean that the status 
of the ECHR in UK law would return to what it was before the coming into force of 
the Act. 34  The ECHR could thenceforth be used only as a guide to the development 
of UK law in situations where the meaning of that law was unclear and it would, as a 
result, have a greater role in the interpretation of legislation than in the development 
of the common law because the latter is not really  ‘ interpreted ’  so much as constantly 
re-invented. Presumably provisions in other Acts using the term  ‘ Convention rights ’  
and defining it in the same way as the HRA would be impliedly, if not expressly, 
repealed too. 35  Provisions in Acts which devolve law-making powers to legisla-
tures in Edinburgh, Cardiff and Belfast, and prohibit them and the ministers in the 
devolved governments from making legislation that is incompatible with Convention 
rights, 36  would fall into this impliedly repealed category, although as human rights 
are a devolved matter in Scotland and Northern Ireland such repeal would require 
the consent of the Scottish Parliament and Northern Ireland Assembly in line with the 
so-called Sewel convention. 37  Of course, as noted by Lord Hope in 2010, 38  unless the 
UK were to denounce the ECHR, which is allowable under Article 58 of the ECHR 
itself, it would remain possible for disappointed litigants to lodge an application in 
Strasbourg after exhausting their domestic remedies within the UK court system. 39  

 A repeal of the HRA would also mean that the specific innovations contained 
in that Act would no longer apply. 40  In particular, the duty to  ‘ take account ’  of 

 32          Watkins v Secretary of State for the Home Department   [ 2006 ]  UKHL 17, [2006] 2 AC 395   .  
 33      Dickson (n 31) esp 20 – 39.  
 34      For the pre-1998 position see n 9 above.  
 35      eg the   Extradition Act  2003 ,  ss 21  and  87 ; UK Borders Act 2007, s 33(2)(a)  .  
 36        Scotland Act  1998 ,  ss 29(2)(d) and 57(2)   ;   Government of Wales Act  2006 ,  ss 81(1)  and  94(6)(c)   ; 

  Northern Ireland Act  1998 ,  ss 6(2)(c)  and  24(1)(a)   .  
 37      See      Paul   Bowers   ,   The Sewel Convention  , House of Commons Library, Standard Note  SN/PC/2084  

( 2005 )  .  
 38      See text at n 8 above.  
 39      In its proposals for a British Bill of Rights and Responsibilities (see n 3), the Conservative Party has 

said (at p 8) that if it is unable to reach an agreement with the Council of Europe that its approach to the 
application of the ECHR is legitimate,  ‘ the UK would be left with no alternative but to withdraw from the 
European Convention on Human Rights, at the point at which our Bill comes into effect ’ .  

 40      For a detailed analysis of these innovations, see eg      R   Masterman    and    I   Leigh   ,   The United Kingdom ’ s 
Statutory Bill of Rights: Constitutional and Comparative Perspectives   (  Oxford  ,  Oxford University Press , 
 2013 )  ;      M   Amos   ,   Human Rights Law  ,  2nd edn  (  Oxford  ,  Hart Publishing ,  2014 )  .  
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Strasbourg jurisprudence imposed by section 2 would disappear, as would the 
duty under section 3 to interpret all legislation in a way which is compatible with 
Convention rights  ‘ so far as it is possible to do so ’ . The removal of section 2 might 
not make too much difference, because a duty to  ‘ take account ’  does not necessarily 
mean that domestic judges must follow what Strasbourg has said. In the absence 
of any replacement legislation specifically requiring UK courts not to tie themselves 
to Strasbourg decisions, domestic courts would be entitled to apply the approach 
which the Supreme Court has itself adopted, namely that decisions of the ECtHR 
should be followed if they represent a settled line of case law. As Lord Neuberger 
put it in  Manchester City Council v Pinnock : 

 Where, however, there is a clear and consistent line of decisions whose effect is not inconsis-
tent with some fundamental substantive or procedural aspect of our law, and whose reason-
ing does not appear to overlook or misunderstand some argument or point of principle, we 
consider that it would be wrong for this court not to follow that line. 41  

 As regards the repeal of section 3, this would have the effect of precluding UK 
courts from interpreting legislation in a Convention-compatible way if the legisla-
tion is unambiguous. To date the courts have been prepared to apply section 3 even 
to unambiguous legislation, 42  presumably because of the requirement to adopt 
a Convention-compliant interpretation  ‘ so far as  …  is possible ’ . In the absence 
of section 3, it is submitted, it would be  impossible  to do so when legislation is 
unambiguous. That, at any rate, is what the doctrine of parliamentary sovereignty 
entails, though as we shall see in the concluding section below there would remain 
an exception where an Act is implementing EU law. 

 At first sight, one of the most startling aspects of the Human Rights Act is the 
power conferred on senior judges by section 4 to declare legislation to be incom-
patible with Convention rights. But over time, judges and other commentators 
have come to realise that this power is not a particularly significant one. Under 
section 4(6) the impact of a declaration of incompatibility is rendered minimal, 
since it  ‘ does not affect the validity, continuing operation or enforcement ’  of the 
legislative provision in question and the declaration  ‘ is not binding on the par-
ties to the proceedings in which it is made ’ . The only consequence flowing from 
a declaration is that it permits (not requires) a remedial order to be issued by the 
government under section 10 of the Act. To date the government has been willing 
to issue such remedial orders in instances where UK courts have issued a declara-
tion of incompatibility and no further appeal is pending; 43  it has been slower to do 
so in situations where the ECtHR has found UK legislation to be in violation of a 
Convention right, 44  the best example of its reluctance being the failure to respond 

 41          Manchester City Council v Pinnock   [ 2010 ]  UKSC 45, [2011] 2 AC 104 , para 48  . See too     R (Chester) v 
Parole Board   [ 2013 ]  UKSC 63 , [2013]  3 WLR 1076 , paras 25 – 35   per Lord Mance and paras 136 – 38 
per Lord Sumption.  

 42          R v A (No 2) (Rape Shield)   [ 2001 ]  UKHL 25 , [2002] 1 AC 45  .  
 43      Only three such orders have been issued to date:   Mental Health Act  1983  (Remedial) Order 

2001  ;   Asylum and Immigration (Treatment of Claimants, etc) Act  2004  (Remedial) Order 2011  ;   Sexual 
Offences Act  2003  (Remedial) Order 2012  .  

 44      One instance is the Terrorism Act 2000 (Remedial) Order 2011.  
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to the ECtHR ’ s decision on the voting rights of prisoners in  Hirst v UK (No 2) . 45  
If section 4 were to be repealed, it is submitted that UK courts could still express 
the view that domestic UK legislation is not compatible with the ECHR, without 
issuing a formal declaration to that effect. 46  This could not result in any remedial 
order under section 10, since that would have been repealed too, but it would be 
an implied invitation to the losing litigant to lodge an application in Strasbourg. At 
times, that in itself might be sufficient to prompt the UK government to put matters 
right by amending the relevant legislation. 

 Possibly the most important consequence of the repeal of the Human Rights 
Act would be the loss of section 7, which confers on people who think that their 
Convention rights have been violated by a public authority the right to sue that 
authority. In effect the HRA creates a tort of breach of statutory duty, albeit one 
which is hedged around with limitations concerning the remedies that can flow 
from a finding of breach. To an extent, section 7 represents the way in which the 
UK attempts to comply with Article 13 of the ECHR (the right to an effective rem-
edy), even though the definition of Convention rights within the HRA specifically 
excludes Article 13. 47  The problem is that, while UK courts have willingly upheld 
many claims brought under section 7, they have not reinforced that willingness by 
developing comparable common law rights of action for breaches of human rights. 
Even when some judges in the Court of Appeal and House of Lords were toying 
with the idea of creating a category of  ‘ constitutional rights ’ , they were still reluc-
tant to provide meaningful remedies for violations of those rights. 48  

 In cases brought under the Human Rights Act in which claims have also been 
based on the common law, the courts have not been prepared to develop existing 
common law principles to reflect the growing concern about human rights. A pow-
erful example is provided by the conjoined appeals in  Van Colle v Chief Constable 
of Hertfordshire Police  and  Smith v Chief Constable of Sussex Police . 49  In the for-
mer, where the claim was based solely on the Human Rights Act, the House of Lords 
held that there was no breach of the police ’ s duty to avoid a real and immediate risk 
to the life of the claimants ’  son (who was to be a chief witness for the prosecution 
in a trial for armed robbery but had been murdered by the person accused of that 
robbery before the trial could start). In the latter, where the claim was based solely 
on the common law of negligence, the House of Lords held that it was not possible 
for a victim of or a witness to a crime to sue the police for their alleged negligence 
because that would divert the police from their main responsibility, which is to pre-
vent and detect crime. Despite Lord Bingham ’ s valiant attempt in  Smith  to create a 

 45          Hirst v UK (No 2)   ( 2006 )  42 EHRR 41 (GC)   .  
 46      Ben Boult has suggested that some other institution, such as the Parliamentary Joint Committee on 

Human Rights, be given the power to declare legislation, or perhaps just draft legislation, incompatible 
with the ECHR. See his  ‘ How to Make a British Bill of Rights Work for Everyone ’  (3 November 2013), 
  www.conservativehome.com/platform/2013/11/from-b_boult-how-to-make-a-british-bill-of-rights-
work-for-everyone.html  .  

 47      Human Rights Act 1998, s 1(1)(a).  
 48      See eg     Cullen v Chief Constable of the RUC   [ 2003 ]  UKHL 39 , [2003]  1 WLR 1763   .  
 49          Van Colle v Chief Constable of Hertfordshire Police   [ 2008 ]  UKHL 50 , [2009] 1 AC 225  ;     Smith v 

Chief Constable of Sussex Police   [ 2008 ]  UKHL 50 , [2009] 1 AC 225  .  
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 ‘ liability principle ’  at common law, 50  which would largely have matched the duty 
impliedly imposed by Article 2 ECHR, his fellow judges were having none of it. 51  
A further example of the reluctance of UK judges to develop the common law in 
line with the ECtHR ’ s jurisprudence is their refusal to accept outright that there is a 
right to privacy in English law. This was made apparent not only in the  Wainwright  
litigation, where a mother and son who had been strip-searched when visiting a 
family member in prison lost their claim in the House of Lords 52  but won it in the 
ECtHR, 53  but also in the  Naomi Campbell  54  and  Michael Douglas  cases, 55  where 
UK courts effectively provided relief to victims of breaches of privacy but felt com-
pelled to wrap it up in the more traditional language of breach of confidentiality.  

   IV. THE SIDELINING OF THE COMMON LAW ’ S APPROACH 
TO HUMAN RIGHTS  

 A consequence of the failure of judges to establish a category of common law based 
around human rights has meant that, since the coming into force of the HRA, UK 
judges have allowed the Act to almost completely dominate their approach to the 
protection of human rights. It is laudable that they have applied the Act so enthu-
siastically (even if in some respects their decisions have been disappointing — on 
the applicability of the  ‘ primary legislation defence ’  provided by section 6(2), 56  
on the definition of  ‘ public authority ’  provided by section 6(3) and 6(5), 57  and 
on the extent of judicial remedies available under section 8), 58  but in the process 
of embracing the Act they have neglected the development of the common law. 
Their approach is epitomised in the  ‘ mirror ’  or  Ullah  principle — that domestic 
courts should protect Convention rights to no lesser extent, but also no greater, 
than the ECtHR is prepared to do. 59  Although it is arguable that when he first 
referred to this approach Lord Bingham did not intend that it should apply to cases 
which related to facts occurring entirely within the UK (in  Ullah  itself the ques-
tion was the degree to which a UK court should take into account the likelihood 
of Convention rights being violated in a foreign country, outside of Europe), his 
dictum has been elevated to the status of a general rule. Lord Hoffmann convinced 
his colleagues that it should not be applied in situations where the ECtHR expressly 

 50      ibid, paras 44 – 60.  
 51      Lord Hope, para 77f, Lord Phillips, para 100f, Lord Carswell, para 109, Lord Brown, paras 127 – 40.  
 52          Wainwright v Home Offi ce   [ 2003 ]  UKHL 53 , [2004]  2 AC 406   . The decision was taken on facts 

that occurred before the Human Rights Act came into force.  
 53          Wainwright v UK   ( 2007 )  44 EHRR 809   .  
 54          Campbell v MGN Ltd   [ 2004 ]  UKHL 22 , [2004]  2 AC 457   .  
 55          Douglas v Hello!   [ 2007 ]  UKHL 21 , [2008] 1 AC 1  .  
 56          R (Hooper) v Secretary of State for Work and Pensions   [ 2005 ]  UKHL 29 , [2005]  1 WLR 1681   .  
 57          YL v Birmingham City Council   [ 2007 ]  UKHL 27   , [2008] AC 95, which led to the insertion of    s 145  

into the Health and Social Care Act  2008   .  
 58          R (Greenfi eld) v Secretary of State for the Home Department   [ 2005 ]  UKHL 14 , [2005]  1 WLR 673   .  
 59          R (Ullah) v Special Adjudicator   [ 2004 ]  UKHL 26 , [2004]  2 AC 323   .  
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allowed Member States a margin of appreciation, as when deciding who should be 
allowed to adopt children, 60  and valiant extra-judicial efforts have been made by 
Lord Kerr 61  and Lady Hale 62  to explain that the principle is not one that should 
be retained in its present form, but to date the Supreme Court has not presented 
an agreed alternative. 63  UK courts have also bought into a  ‘ dialogic ’  approach, 
whereby they tailor their judgments to bring them into line with Strasbourg juris-
prudence. The  Horncastle/Al-Khawaja  dialogue over hearsay evidence in criminal 
cases, 64  the  Pinnock/Kay  dialogue over eviction of tenants from social housing 65  
and the  M’Loughlin Hutchinson  dialogue over whole life sentences 66  are the most 
outstanding instances of this phenomenon. On the first two occasions, no matter 
how the Supreme Court may try to present matters, the voice that won the day in 
these dialogues was that of the Strasbourg Court. 67  Only on the third occasion did 
the UK judicial view (as expounded by the Court of Appeal) prevail. 

 Domestic judicial fixation with the idea that the HRA can operate only against 
state bodies (ie vertically) is a further demonstration of an undue focus on an inter-
national approach to human rights. Hence, domestic courts have regularly refused 

 60      See    Re G (Adoption: Unmarried Couple)  [ 2008 ]  UKHL 38 , [2009]  1 AC 173   , where the issue was 
whether it was lawful to prevent unmarried couples from applying to adopt a child in Northern Ireland. 
The courts in Northern Ireland had upheld the compatibility of the relevant statutory provision (   art 14  of 
the Adoption (NI) Order  1987   ) on the basis that it refl ected the deliberate choice of the legislature at the 
time, given the conservative views of the people of Northern Ireland regarding unmarried heterosexual 
couples living together and homosexual couples bringing up children. Lord Hoffmann said that it was 
irrelevant that the ECtHR had not yet declared that States must allow unmarried couples to adopt chil-
dren, because under the Human Rights Act 1998 UK courts had to uphold Convention rights in a way 
which  they  thought was appropriate. In his opinion, to draw a distinction in this context between married 
and unmarried couples was irrational because it applied a blanket rule in situations where the best inter-
ests of the child might lead to the conclusion that an unmarried couple should be permitted to adopt. He 
therefore concluded that under Art 14 of the ECHR the statutory provision was unjustifi ably discrimina-
tory. As the provision was a piece of secondary legislation, the House of Lords had the power to invalidate 
it. Delivered just nine months before his Judicial Studies Board lecture referred to earlier (see n 11 above), 
Lord Hoffmann ’ s judgment is a clear indication that he was in favour of UK judges being the fi nal arbiter 
as to what is or is not a human right in this country . 

 61      See eg      Lord   Kerr   ,  ‘  The UK Supreme Court :  The Modest Underworker of Strasbourg  ’  The Clifford 
Chance Lecture,  25 January 2012 ,   www.supremecourt.uk/docs/speech_120125.pdf    . See too Lord Kerr ’ s 
dissenting judgments in     Ambrose v Harris   [ 2011 ]  UKSC 43 , [2011]  1 WLR 2435    (on a detainee ’ s right of 
access to a solicitor) and in     Moohan v Lord Advocate   [ 2014 ]  UKSC 67    (on the right of prisoners to vote 
in the Scottish referendum, where Lord Wilson also dissented).  

 62            Lady   Hale   ,  ‘   Argentoratum Locutum  :  Is Strasbourg or the Supreme Court Supreme?  ’  [ 2012 ]     Euro-
pean Human Rights Law Review    534    ;  ‘ What ’ s the Point of Human Rights? ’  (n 23). Lady Hale rightly 
points out, at 10 – 11, that in     Rabone v Pennine Care NHS Foundation Trust   [ 2012 ]  UKSC 2 , [2012] 
 2 AC 72    the Supreme Court went beyond the ECtHR ’ s interpretation of the duty to protect life implied 
in Art 2 of the ECHR. She adds that the European Court later approved of     Rabone  in  Reynolds v UK   
( 2012 )  55 EHRR 35   .  

 63      See also       J   Lewis   ,  ‘  The European Ceiling on Human Rights  ’  [ 2007 ]     Public Law    720    ;       R   Singh   ,  ‘  Inter-
preting Bills of Rights  ’  ( 2008 )  29      Statute Law Review    82    .  

 64          R v Horncastle   [ 2009 ]  UKSC 14 , [2010]  2 AC 373   ;     Al-Khawaja and Tahery v UK   ( 2012 )  54 EHRR 
23 (GC)   ; see generally Dickson (n 30) 212 – 16.  

 65          Manchester City Council v Pinnock   [ 2010 ]  UKSC 45 , [2011]  2 AC 104   ;     Kay v UK   ( 2012 )  54 EHRR 
30   ; Dickson (n 31) 246 – 56.  

 66       R v M’Loughlin  [2014] EWCA Crim 188, [2014] 1 WLR 3964;  Hutchinson v UK  App no 57592/08 
judgment of 3 February 2015 (pending before the Grand Chamber).  

 67      By way of contrast, it is arguable that the voice of the House of Lords prevailed over that of the 
ECtHR in the context of a public authority ’ s tortious liability for failing to protect a person from assault: 
see     Barrett v Enfi eld London Borough Council   [ 2001 ]  2 AC 550   ;     Z v UK   ( 2002 )  34 EHRR 3   ;  Van Colle v 
Chief Constable of Hertfordshire Police  (n 48);     Van Colle v UK   ( 2013 )  56 EHRR 23   .  
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to apply Convention rights horizontally, between private entities. 68  In addition, 
they have expressly adopted an  ‘ outcome, not process ’  approach when considering 
whether public authorities have complied with their human rights obligations: 
contrary to how they normally deal with applications for judicial review, they are 
content in human rights cases to discover that the decision made by the public 
authority did not in the end violate rights even if during the process of reaching that 
decision the authority had little or no regard for those rights. 69  The judges have also 
tended to be deferential to decision-makers whom they have deemed to have greater 
constitutional competence in particular fields, as in  Huang v Secretary of State for 
the Home Department , 70  where the Appellate Committee collectively supported 
the view that what might appear to be deference on the part of judges is in fact 
 ‘ performance of the ordinary judicial task of weighing up competing considerations 
on each side and according appropriate weight to the judgment of a person with 
responsibility for a given subject matter and access to special sources of knowledge 
and advice ’ . 71  The top UK judges have tended to defer to devolved legislatures too, 
as in  AXA General Insurance Ltd v Lord Advocate  72  and  Assembly Commission for 
Wales v Attorney-General , 73  although the Supreme Court ’ s more recent decisions 
in  Salvesen v Riddell  74  and  In re Recovery of Medical Costs for Asbestos Diseases 
(Wales) Bill  75  might be early signs of a more interventionist approach. 

 More generally, and more importantly, UK courts have consistently failed to 
enunciate clear common law principles in favour of human rights values such as 
liberty, freedom from ill-treatment, freedom of expression, equality and the fran-
chise. 76  We can see this in relation to freedom of expression, for example, when 
we examine the history of decisions by the House of Lords being overturned in 
Strasbourg:  Sunday Times v UK  (1979), 77   Harman v UK  (1984), 78   Observer and 
Guardian v UK  (1991), 79  and  Goodwin v UK  (1996). 80  Eventually, in  Animal 

 68      See the decisions in  Campbell  (n 54) and  Douglas  (n 55).  
 69          R (Shabina Begum) v Governors of Denbigh High School   [ 2006 ]  UKHL 15 , [2007]  1 AC 100   ;     

Belfast City Council v Miss Behavin ’  Ltd   [ 2007 ]  UKHL 19 , [2007]  1 WLR 1420   .  
 70          Huang v Secretary of State for the Home Department   [ 2007 ]  UKHL 11 , [2007]  2 AC 167   .  
 71      ibid, para 16. This was the sole opinion of the whole Committee, comprising Lords Bingham, 

Hoffmann, Carswell and Brown, and Lady Hale.  
 72          AXA General Insurance Ltd v Lord Advocate   [ 2011 ]  UKSC 46 , [2012]  1 AC 868   .  
 73          Assembly Commission for Wales v Attorney-General   [ 2012 ]  UKSC 53 , [2012]  3 WLR 1294   . See too 

    Re Agricultural Sector (Wales) Bill   [ 2014 ]  UKSC 43, [2014] 1 WLR 2622   .  
 74          Salvesen v Riddell   [ 2013 ]  UKSC 22   . Here the Supreme Court (Lords Hope, Kerr, Wilson, Reed 

and Toulson) unanimously held that Mr Salvesen ’ s right to peaceful enjoyment of his possessions as the 
landlord of a farm, under Art 1 of Protocol 1 to the ECHR, had been violated by    s 72(10)  Agricultural 
Holdings (Scotland) Act  2003    Act, which was therefore outside the competence of the Scottish Parlia-
ment to make. For the fi rst time, the top UK court made an order (under s 102(2)(b) Scotland Act 1998) 
suspending the effect of its fi nding until the defect was corrected.  

 75      [2015] UKSC 3, [2015] 2 WLR 481.  
 76      On this last right see the recent decision of the    UK Supreme Court (5:2) in  Moohan v Lord Advocate   

[ 2014 ]  UKSC 67   .  
 77          Sunday Times v UK   ( 1979 – 80 )  2 EHRR 245   .  
 78          Harman v UK   ( 1984 )  38 DR 53   .  
 79          Observer and Guardian v UK   ( 1992 )  14 EHRR 153   .  
 80          Goodwin v UK   ( 1996 )  22 EHRR 123   . For a deeper analysis of the  ‘ dialogue ’  between the House of 

Lords and the European Court in these cases on the right to freedom of expression, see Dickson (n 30) 
281 – 91, 294 – 300.  
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Defenders International v UK  (2013) 81  the ECtHR did hold (by the narrowest of 
majorities, 9:8) that the House of Lords had struck an appropriate balance between 
the rights of campaigners for policy change and the interest of society in regulating 
broadcasting, but this conclusion may say more about the conservatism of the cur-
rent ECtHR than about the commitment of UK courts to a common law of human 
rights. In the recent case of  Kennedy v Charity Commission , two of the seven 
Supreme Court justices who heard the appeal felt that the common law ’ s protec-
tion of the right to information was not as extensive as that permitted by Article 
10 ECHR. 82  But in two further recent decisions, and without any recourse to the 
ECHR, the Supreme Court has strongly upheld the rights of access to information 
and to freedom of expression:  R (Evans) v Attorney General  83  and  O (A Child) v 
Rhodes . 84   

   V. THE OCCASIONAL RE-EMERGENCE OF THE COMMON LAW ’ S 
APPROACH TO HUMAN RIGHTS  

 Since the enactment of the HRA there have been a few occasions on which UK 
judges have fallen back on the common law in order to protect human rights, but 
they are the exceptions which prove the rule. They have mostly been instances 
where the judges have not been able to find strong support in the ECtHR ’ s case law 
for propositions which are already well established at common law, so they have 
been content to rely on the latter alone. The cases often involve the right of access 
to justice or to a fair trial — the realm of Article 6 ECHR. 

 Thus, in  R (Roberts) v Parole Board  85  two of the five Law Lords (albeit dissenting) 
held that, while it might not be a violation of Article 5 ECHR for the Parole Board 
to refuse to disclose to a prisoner ’ s legal representatives material that was relevant 
to his parole review and to disclose it instead to specially appointed advocates who 
could ask questions on the prisoner ’ s behalf at a closed hearing before the Board 
but without consulting with him directly, this  would  constitute unfairness under 
the common law. Having noted that  ‘ the course proposed and so far adopted in the 
conduct of the appellant ’ s parole review involves a substantial departure from the 
standards of procedural fairness which would ordinarily be observed in conduct-
ing a review of this kind ’ , and having cited the words of Lord Hoffmann in  Simms  
which I have quoted above, Lord Bingham added: 

 81          Animal Defenders International v UK   ( 2013 )  57 EHRR 1   .  
 82          Kennedy v Charity Commission   [ 2014 ]  UKSC 20, [2014] 2 WLR 808   .  
 83      [2015] UKSC 21, [2015] 2 WLR 813. Here the Supreme Court found that the Attorney General 

had wrongly tried to prevent the publication of private correspondence between the Prince of Wales and 
government departments.  

 84      [2015] UKSC 32; [2015] 2 WLR 1373. Here the Supreme Court allowed the publication of the ap-
pellant ’ s personal  memoir even though the way he described the abuse he had suffered as a child might 
cause psychological harm to his own son. Lady Hale and Lord Toulson said (at para 77):  ‘ Freedom to 
report the truth is a basic right to which the law gives a very high level of protection ’ .  

 85          R (Roberts) v Parole Board   [ 2005 ]  UKHL 45, [2005] 2 AC 738   .  
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  It would in my opinion violate the principle of legality, strongly relied on in argument by 
Mr Owen, and undermine the rule of law itself, if such a departure were to be justifi ed as 
incidental or conducive to the discharge of the Board ’ s functions. 86   

 The learned judge supported his view by referring to several other situations in 
which the ordinary rules of procedural fairness were departed from, but in all of 
them the changes were expressly authorised by Parliament. He concluded that it is 
 ‘ contrary to legal principle and good democratic practice to read such a power into 
a statute which contains no hint whatever that Parliament intended or even contem-
plated such a departure ’ . 87  

  Lord Steyn also cited Lord Hoffmann ’ s words in  Simms , and he himself added:  

 The special advocate procedure strikes at the root of the prisoner ’ s fundamental right to a 
basically fair procedure. If such departures are to be introduced it must be done by Parlia-
ment. It would be quite wrong to make an assumption that, if Parliament had been faced 
with the question whether it should authorise, in this particular fi eld, the special advocate 
procedure, it would have sanctioned it. After all, in our system the working assumption is 
that Parliament legislates for a European liberal democracy which respects fundamental 
rights. Even before the Human Rights Act 1998 came into force, and a fortiori since then, 
the courts have been entitled to assume that Parliament does not lightly override funda-
mental rights. 88  

 The majority in the House, however, were not persuaded by this view. Lords Woolf, 
Rodger and Carswell all held that there were ample express and implied powers for 
the Parole Board to proceed as it had done in this case. It did not require any more 
specific authorisation. 

 Later in 2005, in  A v Secretary of State for the Home Department (No 2) , 89  the 
so-called second Belmarsh case, Lord Bingham was more successful in persuading 
six fellow Law Lords that there was a common law principle — even a constitutional 
principle — forbidding the admission in evidence of information obtained as a result 
of the torture of a third party. Discovering and applying this principle was crucial 
to the case because at that time there was no definitive ruling by the ECtHR to 
the same effect. The decision is therefore an excellent example of how UK judges 
have occasionally clarified and developed the common law on human rights even 
though the HRA is also applicable to the facts. Sadly, however, the seven judges then 
divided 4:3 over whether the prosecution or the defence should bear the burden of 
proving that information may indeed have been obtained by torture. The majority 
placed the burden on the defence, 90  even though Lord Nicholls thought that this 

 86      ibid, para 25. This was said in light of the fact that para 1(2)(b) of Sched 5 to the Criminal Justice 
Act 1991 conferred on the Parole Board the capacity  ‘ to do such things and enter into such transactions 
as are incidental to or conducive to the discharge of ’  some of its functions. As a statutory body and not a 
court, the Parole Board had no  inherent  powers.  

 87      ibid, para 30.  
 88      ibid, para 93. See too the Atkin Memorial Lecture delivered by Dinah Rose QC in 2011, ‘Beef and 

Liberty: Fundamental Rights and the Common Law’.  
 89          A v Secretary of State for the Home Department (No 2)   [ 2005 ]  UKHL 71, [2006] 2 AC 221   .  
 90      Lords Hope, Rodger, Carswell and Brown. The minority comprised Lords Bingham, Nicholls and 

Hoffmann.  
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would  ‘ largely nullify ’  the admissibility principle and Lord Hoffmann said it would 
be  ‘ absurd ’ . When the issue was taken to Strasbourg in a subsequent UK case, the 
ECtHR unanimously agreed with the minority view expressed in the Lords. 91  This 
further demonstrates the benefits of having two complementary systems to protect 
human rights: the common law system and the Convention system. 

 The common law was again invoked, once more in an Article 6 context, in 
 Ahmed v Her Majesty ’ s Treasury . 92  As in the minority judgments in  Roberts , the 
principle that motivated the reasoning was that of legality. Because the legislation in 
question had been passed in furtherance of a UN Security Council resolution, which 
the House of Lords had previously confirmed was hierarchically superior even to 
the ECHR, 93  the judges did not consider the applicability of the HRA. Instead they 
simply ruled that the Orders in Council in question were ultra vires because the 
parent Act — the United Nations Act 1946 — could not be assumed to have conferred 
a power to deprive someone of his or her assets merely because there was a reason-
able suspicion that that person  ‘ may be ’  participating in the financing of terrorism. 
Such a power would breach not just the fundamental right of unimpeded access to 
a court but also that of peaceful enjoyment of one ’ s property. The Supreme Court 
again cited the words of Lord Hoffmann in  Simms . 

 In relation to Article 8 ECHR, the right to a private and family life, the common 
law was called in aid in  R (Purdy) v DPP , 94  which was the last decision ever issued 
by the Appellate Committee of the House of Lords (and expressly chosen for that 
honour). The judgments address the question of whether it is always a crime to 
assist another person to commit suicide. In answering it the Law Lords took account 
of the reprimand that had been issued by the Grand Chamber of the ECtHR a few 
years earlier in  Pretty v UK , 95  where all 17 judges made it clear that the claim to 
have an assisted suicide did at least engage the right to a private life, contrary to 
what the majority of Law Lords had intimated when the  Pretty  case was before 
them. 96  As if to indicate that on this occasion the domestic court could go one better 
that the Strasbourg Court, the Law Lords in  Purdy  ruled that the Director of Public 
Prosecutions should issue guidelines on the factors he would take into account when 
deciding whether to consent to the prosecution of someone who had assisted a 
suicide. While not amounting to a new substantive approach to Article 8, the ruling 
does at least illustrate how much more room domestic courts have, especially in a 
common law system, for developing novel remedies in human rights cases. But in 
 R (Nicklinson) v Ministry of Justice  only a bare majority of the nine Supreme Court 

 91          A v UK   ( 2009 )  49 EHRR 29   .  
 92          Ahmed v Her Majesty ’ s Treasury   [ 2010 ]  UKSC 2, [2010] 2 UKSC 534   .  
 93      In     R (Al-Jedda) v Secretary of State for Defence   [ 2007 ]  UKHL 58 , [2008] AC 332   the House relied 

on Art 103 of the UN Charter, which reads:  ‘ In the event of a confl ict between the obligations of the Mem-
bers of the United Nations under the present Charter and their obligations under any other international 
agreement, their obligations under the present Charter shall prevail. ’  However, when this case reached the 
ECtHR, the judges unanimously reversed the House of Lords ’  ruling and held that Art 103 did not have 
such an automatically overriding effect:     Al-Jedda v UK   ( 2011 )  53 EHRR 23   .  

 94          R (Purdy) v DPP   [ 2009 ]  UKHL 45 , [2010]  1 AC 345   .  
 95          Pretty v UK   ( 2002 )  35 EHRR 1   .  
 96          R (Pretty) v DPP   [ 2001 ]  UKHL 61   , [2002]  1 AC 800 .  
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justices were of the view that they had the constitutional authority to declare the 
general prohibition on assisted suicide imposed by section 2 of the Suicide Act 1961 
incompatible with Article 8, and only two of the five justices in the majority (Lady 
Hale DP and Lord Kerr) were prepared to support such a declaration. 97  

 Perhaps the most significant of the instances where the UK ’ s senior judges have 
emphasised the survival of the common law on human rights is the Supreme Court 
case of  R (Osborn) v Parole Board , 98  where a long judgment on three conjoined 
appeals was given by Lord Reed, with whom his four colleagues, including the 
President and Deputy President, concurred. As in  Roberts , the case concerned oral 
hearings before the Parole Board. One of the appellants was a determinate sentence 
prisoner who had been released on licence but then recalled to custody, while the 
other two were indeterminate sentence prisoners who had already served their mini-
mum terms. In setting out the factors that needed to be taken into account when 
deciding whether the Board should hold an oral hearing, Lord Reed peppered his 
judgment with reminders that in UK law human rights are protected not just by the 
Human Rights Act 1998 but also by the common law. He stated, for instance, that 
the HRA 

  does not supersede the protection of human rights under common law or statute, or create 
a discrete body of law based on the judgments of the European Court. Human rights con-
tinue to be protected by our domestic law, interpreted and developed in accordance with 
the Act when appropriate. 99   

 To some extent Lord Reed ’ s emphasis on the common law in this context is under-
standable, because the wording of Article 5 ECHR makes it clear that Member 
States must protect the right to liberty not just in accordance with the minimum 
standards laid down in the Convention but also in accordance with the require-
ments of domestic law if those standards are higher. It was therefore necessary 
to stipulate what those domestic standards are. But it seems that Lord Reed was 
anxious to send out a parallel message — one that reasserts the commitment of the 
common law to the protection of human rights and provides an implicit reassurance 
that if for some reason the Human Rights Act were no longer available to protect 
human rights then UK judges could do so using the common law. 

 Laudable though this attempt at reassurance may be, there are still reasons to 
doubt whether the common law would be an adequate replacement for the Act. This 
is not just because, as discussed earlier, there is at least one major feature of the Act 
which will not be replicated by the common law (namely, its conferral of a right 
of action against public authorities which have allegedly contravened Convention 
rights). It is also because, taken together, the five examples which Lord Reed pro-
vides of the common law coming to the rescue of human rights 100  are not totally 

 97          R (Nicklinson) v Ministry of Justice   [ 2014 ]  UKSC 38, [2014] 3 WLR 200   .  
 98          R (Osborn) v Parole Board   [ 2013 ]  UKSC 61, [2013] 3 WLR 1020   .  
 99      ibid, para 57. See too paras 55 and 56, in the latter of which Lord Reed writes:  ‘ the Convention 

cannot therefore be treated as if it were Moses and the prophets. ’   
 100      ibid, paras 58 – 62. The cases are     R (Daly) v Secretary of State for the Home Dept   [ 2001 ]  UKHL 

26, [2001] 2 AC 532   ;     R (West) v Parole Board   [ 2005 ]  UKHL 1 , [2005]  1 WLR 350   ; the second Belmarsh 
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convincing proof of its capacity to plug all the gaps that would be left by the Act ’ s 
repeal.  

   VI. CONCLUSION  

 If the HRA is repealed, it is likely that it will be replaced by some other statutory 
system for protecting human rights. But that system, almost by definition, will not 
be as protective as the HRA has been. This makes it all the more important that 
our senior judges make greater use of the common law ’ s approach to human rights. 
They need to reaffirm that human rights are fundamental to the way in which the 
common law views the freedoms of individuals and the limits to the powers of the 
State. They also need to specify which of the principles associated with the ECtHR ’ s 
approach to human rights they want to insert into the common law. It would be 
particularly helpful if, for example, they ruled that the legitimacy, necessity and 
proportionality tests which the ECtHR applies when assessing whether interferences 
with rights are justified 101  are ones which the common law applies as well. It may 
even be appropriate for the top courts to revive the concept of constitutional rights, 
which the House of Lords killed off in  Watkins v Secretary of State for the Home 
Department . 102  That would accord human rights a constitutional status and could 
mean, for example, that legislation could not interfere with the essence of those 
rights unless Parliament expressly stated that that was its intention. 

 In fields in which the UK is implementing EU law, the courts may be able to 
turn instead — or as well — to the EU Charter of Fundamental Rights, the content 
of which overlaps greatly with the ECHR. It has been in force within the UK since 
1 December 2009, when the Treaty of Lisbon took effect, but only when the UK is 
implementing EU law and subject to ongoing uncertainty regarding the effect of the 
so-called  ‘ opt-out ’  which the UK government claims it negotiated under Protocol 30 
to the Treaty of Lisbon. 103  The realisation that the EU Charter may lead to the entry 
of additional rights into UK law through the back door prompted Chris Grayling, 
the former Minister of Justice whose views on the Human Rights Act were sum-
marised at the start of this chapter, to say that he is looking for a test case to check 
whether the Charter applies in the way that the Court of Justice of the European 
Union (CJEU) believes it does. 104  An example of what reliance on the EU Charter 

case (see text at n 87 above);     R (Guardian News and Media Ltd) v City of Westminster Magistrates ’  
Court   [ 2012 ]  EWCA Civ 420, [2013] QB 618   ;     R (Sturnham) v Parole Board   [ 2013 ]  UKSC 23, [2013] 
2 WLR 1157   .  

 101      See generally      DJ   Harris   ,    M   O ’ Boyle   ,    EP   Bates    and    CM   Buckley   ,   Harris, O ’ Boyle and Warbrick  : 
  Law of the European Convention on Human Rights  ,  3rd edn  (  Oxford  ,  Oxford University Press ,  2014 ) 
 505 – 20   .  

 102          Watkins v Secretary of State for the Home Department   [ 2006 ]  UKHL 17, [2006] 2 AC 395   .  
 103      On this see       Richard   Clayton    and    Cian   Murphy   ,  ‘  The Emergence of the EU Charter of Fundamental 

Rights in United Kingdom Law  ’  [ 2014 ]     European Human Rights Law Review    469    .  
 104      He was reacting to the views expressed by      Mostyn   J    in   R (AB) v Secretary of State for the Home 

Dept   [ 2013 ]  EWHC 3453  (Admin)  , which concerned a claim that, as a result of UK authorities inserting 
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can achieve is provided by  Benkharbouche v Embassy of the Republic of Sudan 
(Jurisdictional Points: State Immunity) , a decision of the Court of Appeal. 105  The 
case involved a claim by the government of Sudan that it could not be sued in a UK 
court by a disaffected employee of Moroccan nationality because it enjoyed state 
immunity under both UK law and international law. The Court of Appeal confirmed 
the view of the Employment Appeal Tribunal and held that it was not possible to 
interpret the State Immunity Act 1978 in a way which is compatible with the posi-
tion of the ECtHR on Article 6, 106  or indeed Article 14, and that therefore the rel-
evant provisions of the 1978 Act should be declared incompatible with Convention 
rights. But it also accepted the argument that the relevant provisions of the 1978 Act 
should be  disapplied  because they violated the rights to an effective remedy and to a 
fair trial conferred by Article 47 of the EU ’ s Charter of Fundamental Rights. 107  That 
EU law can come to the rescue of human rights in a case such as  Benkharbouche  is 
likely to raise the ire of Conservative politicians even more than the HRA. In turn, 
that makes the potential role of the common law in this field more crucial than ever.    

certain documents into his luggage prior to his deportation, the claimant was arrested and tortured in the 
country to which he was returned. The judge found the claim to be based on a pack of lies but, obiter, he 
expressed a view on the claimant ’ s argument that as well as his right to a private life under Art 8 ECHR 
having been violated, so had his right to privacy under Art 7 EU Charter. Citing the decision of the CJEU 
in    Joined Cases C-441/10 and C-493/10  NS v Secretary of State for the Home Dept   [ 2012 ]  2 CMLR 9   , 
Mostyn J posited that  ‘ it can be seen that even if the Human Rights Act were to be repealed, with the 
result that Article 8 of the European Convention on Human Rights was no longer directly incorporated 
into domestic law, an identical right would continue to exist under the Charter of Fundamental Rights 
of the European Union, and this right is, according to the Court in Luxembourg, enforceable domes-
tically ’ . See too Rosalind English,  ‘ Watch that Charter ’  UK Human Rights Blog (8 November 2013), 
ukhumanrightsblog.com/2013/11/08/watch-that-charter.  

 105          Benkharbouche v Embassy of the Republic of Sudan   [ 2015 ]  EWCA Civ 33   .  
 106      In particular    s 16  of the  1978  Act  , which runs counter to the view of the Grand Chamber of the 

European Court expressed in     Sabah El Leil v France    App no 34869/05  ( 29 June 2011 )  . See too, in the 
context of a civil claim concerning torture,     Jones v UK   ( 2014 )  59 EHRR 1   .  

 107      On the right to a fair trial under EU law see too    Case C-402/05 P  Kadi v Council  , judgment 
of  3 September 2008    ( Kadi I ) and    Case C-584 10 P  Commission v Kadi  , judgment of  18 July 2013  
( Kadi II )  .  
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I. The formal status of the Charter in Irish law 

I.1(a)  EU law within Ireland’s Constitution 

The Treaty establishing a Constitution for Europe was famously rejected by the 

people of France voting in a referendum on 29 May 20051 and three days later the people of 

the Netherlands voted likewise by an even larger majority.2 These results killed off the idea 

of a Constitution for Europe and led to the negotiations which eventually resulted in the 

Treaty of Lisbon, signed by all EU member states on 13 December 2007. This Treaty did not 

replace the existing EU treaties with one overarching Constitution but it did amend them to 

bring about changes envisaged by the formerly proposed Constitution. The hope was that all 

EU Member States would ratify the Treaty of Lisbon by the end of 2008 but this hope was 

shattered when, on 28 June 2008, the people of Ireland rejected such ratification in a 

referendum by 53.4 per cent of the votes cast to 46.6 per cent.  

No other EU country held a referendum on the Lisbon Treaty because their 

constitutions did not require it. Nevertheless they all agreed to make further changes to the 

Treaty in order to make it possible for the Irish government to ask the people to approve it in 

a second referendum. On 2 October 2009 the Irish electorate did duly grant such approval, by 

67.1 per cent to 32.9 per cent of the votes cast. The shift in opinion within just 15 months was 

dramatic indeed. What seems to have influenced public opinion was partly the economic 

downturn which Ireland had experienced during the previous year and partly the ‘guarantees’ 

which were promised to Ireland in respect of its policy in favour of military neutrality, its 

right to regulate taxation and its hardline position on abortion. Following the second 

referendum the last of these guarantees was provided for in Protocol 35 to the TEU and 

TFEU.3 Article 29 of the Irish Constitution of 1937, which deals with ‘International 

 
1 The majority was 54.7 per cent as against 45.3 per cent. 

2 The majority was 61.5 per cent as against 38.5 per cent. 

3 This is the Protocol which clarifies that nothing in the EU Treaties affects the application in Ireland 



DRAFT AS OF 14 MARCH 2016 
 

2 
 

Relations’, was consequently amended by replacing sub-sections 4.4° to 4.11° with new sub-

sections 4.4°. to 4.9°. It nevertheless remains debatable whether all the changes which the 

Irish people expected to be made to the EU ‘Constitution’ have in fact been made. [To be 

completed] 

I.1(b)  The EU Charter within Ireland’s Constitution 

 The EU Charter has not caused anything like the debate in Ireland which the 

incorporation of the ECHR has done. Ireland was the last of the Council of Europe states to 

make the ECHR part of its domestic law, only doing so when its European Convention on 

Human Rights Act 2003 came into force on 31 December 2003. Like the Human Rights Act 

1998 in the United Kingdom, Ireland’s 2003 Act does not permit judges to declare primary 

legislation to be invalid but it does allow them to declare legislation to be incompatible with 

the ECHR. Judges and other commentators have therefore been quick to point out that the 

ECHR is simply a secondary way in which human rights are protected in Ireland, the 

principal way being through the Constitution of 1947, and in particular Articles 40-44, which 

are headed ‘Fundamental Rights’.4 Article 45 sets out ‘Directive Principles of Social Policy’ 

but it expressly declares that these principles are ‘intended for the general guidance of the 

Oireachtas [the Irish Parliament]’, that their application in the making of laws ‘shall be the 

care of the Oireachtas exclusively’, and that they ‘shall not be cognisable by any Court under 

any of the provisions of this Constitution’.5   

 The primary role of the Irish Constitution is manifested in the fact that, if a court 

declares a legislative provision or executive action to be unconstitutional, that provision or 

action cannot have any effect in Irish law in the future and is deemed to have had none in the 

past. A declaration that a provision or action is incompatible with the ECHR, on the other 

hand, merely sends a message to Parliament and government, as in the United Kingdom, that 

unless the incompatibility is removed the state is likely to be found in violation of the ECHR 

by the European Court of Human Rights in Strasbourg. In other words, a finding of 

 
of Article 40.3.3 of the Constitution of Ireland, which asserts that ‘The State acknowledges the right to life of 

the unborn and, with due regard to the equal right to life of the mother, guarantees in its laws to respect, and, as 

far as practicable, by its laws to defend and vindicate that right’.  

4 They comprise Art 40 (‘Personal Rights’), Art 41 (‘The Family’), Art 42 (‘Education’), Art 43 (‘Private 

Property’) and Art 44 (‘Religion’). 

5 First two sentences of Art 45, introducing the nine principles subsequently set out in subsections 1 to 4.   
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incompatibility does not automatically equate to a finding of unconstitutionality. But of 

course the position under EU law is different. As in the United Kingdom, Acts of the 

Oireachtas and actions of the Irish executive can be invalidated by the Irish courts if they are 

contravene EU law, even if they are otherwise constitutional within Ireland. Ireland, like the 

United Kingdom, has to that extent transferred sovereignty to the EU in general and to the 

CJEU in particular. If the EU Charter has the same status as the TEU and TFEU, which by 

Article 1 of the Treaty of Lisbon it does, then the question arises whether some of the 

directive principles of social policy listed in Article 45 of the Irish Constitution have 

indirectly been given the equivalence of constitutional status to the extent that they are 

mirrored in the ‘Solidarity’ provisions in the EU Charter.6  

Article 45.4.1° of the Constitution provides that: ‘The State pledges itself to safeguard 

with especial care the economic interests of the weaker sections of the community, and, 

where necessary, to contribute to the support of the infirm, the widow, the orphan, and the 

aged’, while Article 45.4.2° reads: ‘The State shall endeavour to ensure that the strength and 

health of workers, men and women, and the tender age of children shall not be abused and 

that citizens shall not be forced by economic necessity to enter avocations unsuited to their 

sex, age or strength’. One can detect an overlap in these provisions with Article 31(1) of the 

EU Charter, which provides: ‘Every worker has the right to working conditions which respect 

his or her health, safety and dignity’, and with Article 32, which reads in part: ‘Young people 

admitted to work must have working conditions appropriate to their age and be protected 

against economic exploitation and any work likely to harm their safety, health or physical, 

mental, moral or social development or to interfere with their education’. Article 34 

recognises entitlement to ‘social security benefits and social services providing protection in 

cases such as maternity, illness, industrial accidents, dependency or old age, and in the case 

of loss of employment’, but only in accordance with the rules laid down by Union law and 

national laws and practices. Articles 35 and 36 (respectively on health care and access to 

services of general economic interest) go even less far because they guarantee protection only 

to the extent that it is already provided under national laws and practices. Even before the 

Charter became binding in Ireland, the Irish Supreme Court had turned its face against 

reading social and economic rights into the Irish Constitution.7 It is therefore unlikely to be 

 
6 Title IV, Arts 27-38. 

7 See e.g. O’Reilly v Limerick Corporation [1989] ILRM 181; TD v Minister for Education [2001] 4 IR 259; 

Sinnott v Minister for Education [2001] 2 IR 545. For a different view expressed by High Court judges see 
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persuaded to do so because of the provisions of the Charter. In that respect it is at one with 

courts in the United Kingdom. The European Court of Human Rights is very tentatively 

groping its way in the direction of social and economic rights, mainly through an evolutive 

interpretation of Article 8 of the ECHR,8 which refers to the right to a private and family life 

and one’s home, but it still has some way to go in that regard.9 There is still a significant gap 

between the ECHR’s provisions on socio-economic rights and the ‘Solidarity’ provisions in 

the EU Charter.         

I.2 The EU Charter in Ireland’s national legislation and parliamentary debates 

 As yet there appears to be no reference to the EU Charter in any national legislation in 

Ireland.10 One of the first references to the EU Charter in debates in Ireland’s lower House of 

Parliament, the Dáil, was by the then (Fianna Fáil) Minister for Foreign Affairs, Brian 

Cowen, who in response to a question in 2000 about the current status of the EU Charter said 

that it was the government’s view that the Charter should remain a political declaration.11 In 

2007 the then Taoiseach (Prime Minister) of Ireland, Bertie Ahern, when asked if Ireland had 

reserved the right to join the Protocol negotiated by the United Kingdom in relation to the 

Charter, said that the government’s view was that the text of the Charter itself, and the 

wording to be included in the Treaty of Lisbon, adequately defined the scope and application 

of the Charter, implying that Ireland did not see anything to be gained from joining the 

Protocol.12 In the run up to the vote on Ireland’s 2008 first referendum on the Treaty of 

Lisbon one of the most prominent groups calling for a ‘No’ vote, Libertas, suggested that the 

EU Charter would be a very dangerous development. Libertas claimed, bizarrely, that the 

Charter could lead to the detention of children under three years of age and to the 

reintroduction of the death penalty. A Minister of State at the Ministry for Foreign Affairs, 

Dick Roche, while addressing the Irish Senate, called these claims ‘demonising’, ‘ludicrous’ 

 
O’Donnell (A Minor) v South Dublin County Council [2007] IEHC 204 (Laffoy J) and O’Donnell v South 

Dublin County Council [2008] IEHC 454 (Edwards J).  

8 See e.g. Yordanova v Bulgaria App No 25446/06, judgment of 24 April 2012. 

9 See e.g. R O’Connell. ‘The right to work in the European Convention on Human Rights’ [2012] EHRLR 176; 

[to be completed] 

10 This has been impossible to verify because of the inability to do an electronic word search across all post-

2000 legislation, whether primary or secondary.  

11 Dáil Éireann Debate, Vol 524 No 3, Written Answer 45, 18 October 2000. 

12 Dáil Éireann Debate, Vol 637 No 5, Written Answer 180, 3 July 2007. 
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and ‘just about the most monstrous charges that have ever been made during 35 

years of referendum campaigns in this country’.13    

In 2011 a general election led to the Fianna Fail government being by a Fine Gael-

Labour coalition government. In April the (Labour) Minister for Foreign Affairs, Eamon 

Gilmore, said that the Lisbon Treaty had brought about a significant advance in the Union’s 

treatment of fundamental rights by making the Charter a legally binding document with the 

same value as the EU Treaties. He added that: ‘Since the entry into force of the Treaty, 

Ireland has worked with its fellow Member States to ensure that the [European] Council plays 

its role in the effective implementation of the Charter of Fundamental Rights’.14 The coalition 

government remained in power from 2011 to February 2016 and always gave broad support 

for the EU Charter. Unlike in the United Kingdom, there is today no significant political 

opposition in Ireland either to the Charter or to the EU as a whole. While Sinn Féin, the third 

largest political party in the country, still maintains it was correct to campaign against the 

Treaty of Lisbon in both of the referendums in 2008 and 2009, it condemns those in the 

United Kingdom who are campaigning for that country to leave the EU. Sinn Féin believes 

that the EU has made a significant contribution to the peace process in Northern Ireland: this 

is true to the extent that it was the source of some €2 billion of ‘peace’ funding between 1995 

and 2013,15 but there is little or no evidence that the EU’s system for protecting human rights 

impacted meaningfully on the Northern Ireland conflict. Indeed even the impact of the 

Council of Europe’s ECHR is questionable, since most of the relevant judgments of the 

European Court of Human Rights were issued after the ceasefire called by both the Irish 

Republican Army and some of the Loyalist paramilitary factions in 1994.16 By the same 

token there has not been the degree of focus on the possible impact of the Charter in Ireland 

as there has been in the United Kingdom, where the groups which are opposed to the EU 

 
13 Seanad Éireann Debate, Vol 190 No 1, Statement, 4 June 2008. 

14 Dáil Éireann Debate, Vol 730 No 5, Written Answer 14, 21 April 2011. 

15 See Kenneth Bush and Kenneth Houston, The Story of Peace: Learning from EU Peace Funding in Northern 

Ireland and the Border Region (INCORE, University of Ulster, no date given), 

www.seupb.eu/Libraries/Corporate_Documents/The_Story_Of_Peace.sflb.ashx, at p 78. A further €290 million 

has been allocated for the Peace IV programme, which is running from 2014-2020:  

www.seupb.eu/Libraries/PEACE_IV_Programme_Guidance/PIV_CitizensSummary_English_Version10.sflb.as

hx, at p 2.  

16 For more details see Brice Dickson, The European Convention on Human Rights and the Conflict in Northern 

Ireland (Oxford University Press, 2010). 

http://www.seupb.eu/Libraries/Corporate_Documents/The_Story_Of_Peace.sflb.ashx,%20at%20p%2078
http://www.seupb.eu/Libraries/PEACE_IV_Programme_Guidance/PIV_CitizensSummary_English_Version10.sflb.ashx
http://www.seupb.eu/Libraries/PEACE_IV_Programme_Guidance/PIV_CitizensSummary_English_Version10.sflb.ashx
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have a vested interest in finding fault with the Charter in order to bolster their more general 

arguments against UK membership of the EU.   

II  The Charter as viewed by Ireland’s judges   

The Courts of Ireland have not yet had much to say about the Charter of Fundamental 

Rights – even less than the United Kingdom’s judges.17 Writing in 2013, Grainne de Burca 

surveyed the Irish case law since the Charter became binding in Ireland on 1 December 2009 

and concluded that Irish courts had been ‘considerably more cautious’ in making use of the 

Charter than the CJEU had been to date.18 She acknowledged that Irish courts have a ‘general 

receptiveness to claims based on EU law’ and a ‘readiness to make preliminary references to 

the CJEU’, but she found that this enthusiasm had not been extended to the Charter. She 

attributed the judicial reticence of these very early years to ‘the relative novelty and 

unfamiliarity of the Charter’ and to the judges’ uncertainty about its scope of application, 

rather than to the kinds of sovereignty concerns or Eurosceptical reaction which may have 

underlain the resistance of Irish courts to the influence of the ECHR in previous decades’.19  

Having reviewed the Irish case law since de Burca’s article was published, one’s 

conclusions today must remain much the same as hers. The most commonly cited provision 

still seems to be Article 47 (on the rights to an effective remedy and a fair trial), but the 

Charter has not yet bedded down in domestic Irish law despite the growing jurisprudence of 

the CJEU concerning its application and interpretation. The Irish judiciary do not appear to 

have any constitutional or theoretical reservations about the Charter (unlike some of their 

counterparts in the United Kingdom), but they have not taken the opportunity to expand 

significantly upon its import in any particular case. When they have made reference to it they 

have refrained from making general statements about the document’s scope or applicability. 

Lawyers have cited the Charter to supplement rather than replace arguments based on other 

legal provisions, and judges have reacted by focusing on the initial arguments and often 

 
17 A Boolean search on the website of the British and Irish Legal Information Institute (www.bailii.org) revealed 

that as of 26 February 2016 the Supreme Court of Ireland had referred to the Charter in 24 different cases. No 

significant references had been made to the Charter by either the Court of Criminal Appeal or the Court of 

Appeal. In the High Court there were 9 references to the Charter up to and including 2009, 8 in 2010, 20 in 

2011, 32 in 2012, 25 in 2013, 21 in 2014 and 40 in 2015. 

18 ‘The domestic impact of the EU Charter on Fundamental Rights’ (2013) 48 Irish Jurist (ns) 49.  

19 Ibid, 49. 

http://www.bailii.org/
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ignoring the supplementary ones. The status of the Charter in relation to the nation’s 

Constitution, which dates from 1937, has not been discussed in the courts at all. 

Requests for preliminary rulings by the CJEU 

Even by 2013 the Irish courts had developed a preference for referring questions on 

the effects of the Charter to the CJEU for preliminary rulings. An early manifestation of this 

occurred in JMcB v LE in 2010.20 Having stated its view that the rights guaranteed by Article 

7 of the Charter21 correspond with those guaranteed by Article 8 of the ECHR and that, as 

stated in Article 52(3) of the Charter, the meaning and scope of those rights are the same,22 

the Irish Supreme Court requested a preliminary ruling from the CJEU on whether a Council 

Regulation on the recognition and enforcement of judgments in matrimonial matters and 

matters of parental responsibility23 prevented a Member State requiring that the father of a 

child who is not married to the mother must first obtain a court order granting him custody of 

the child in order to qualify as someone with ‘custody rights’, thereby making the removal of 

the child from its country of habitual residence without his consent a wrongful act under the 

Regulation. In its subsequent ruling, while accepting that the Charter could be considered 

only to interpret EU law and not national law, the CJEU held that the Charter prevented the 

Council Regulation from being interpreted in a way which led to it being breached 

domestically.24 On the facts of the case before it the CJEU found that Irish domestic law on 

the allocation of custody rights was compatible with the Regulation, but the very fact that the 

Court looked at the matter at all is an example of the kind of mission creep which critics of 

the expansionist attitude of the CJEU often deplore.  

In Pringle v Government of Ireland a member of the Irish Parliament challenged the 

legality of the establishment of the European Stability Mechanism (ESM) by the EU, one of 

his arguments being that the mechanism would violate Article 47 of the EU Charter since it 

would deny judicial protection to those affected by its operation. But in a preliminary ruling 

 
20 [2010] IESC 48. 

21 Art 7 reads: ‘Everyone has the right to respect for his or her private and family life, home and 

communications’. 

22 Ibid, at [41] (per Fennelly J). 

23 Council Regulation (EC) No 2201/2003, 27 November 2003. 

24 Case C-400/10 PPU, J McB v LE, judgment of 5 October 2010. The case is discussed by Stephen Coutts in 

‘Ireland and the European Union’ in (2009-10) 4-5 Irish Ybk of International Law 285, 307-310. 
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the CJEU held that in establishing the ESM the Member States were not implementing Union 

law within the meaning of Article 51(1) of the Charter, since the TEU and TFEU do not 

confer any specific competence on the Union to establish such a mechanism. This meant that 

the Charter’s provisions were irrelevant to the proceedings.25 The Court also held that no 

provisions in the TEU or TFEU precluded the euro-zone countries from setting up the ESM.  

In Z v A Government Department, Ireland the CJEU was asked by the Equality 

Tribunal in Ireland to rule on whether a mother who had commissioned a surrogate to have 

her baby was entitled to maternity and/or adoption leave.26 The CJEU held that neither 

Council Directive 2000/78/EC (the Employment Equality Framework Directive) nor 

Directive 2006/54/EC (the Equal Treatment Directive) was required to be interpreted so as to 

grant leave equivalent to maternity or adoption leave to such a mother. Various articles in the 

EU Charter were cited to support the mother’s claim, but the CJEU did not think that any of 

them compelled it to hold in her favour. In particular, the Court refused to designate such a 

mother as suffering from a disability, so the protection against discrimination on that ground 

contained in Article 21 of the Charter did not apply. Nor could the mother rely upon Article 

33(1) and (2), which state respectively that ‘[t]he family shall enjoy legal, economic and 

social protection’ and ‘everyone shall have the right to…paid maternity leave and to parental 

leave following the birth or adoption of a child’. This was a significant, if relatively rare, 

instance of the CJEU refusing to extend the reach of EU law by adopting a restrictive 

approach to the interpretation of provisions in the Charter. 

Undoubtedly the most prominent of the CJEU’s preliminary rulings in Irish cases 

turned out to be that in Digital Rights Ireland Ltd v Minister for Communications, Marine 

and Natural Resources, Ireland,27 which led to the very significant ruling that the EU’s Data 

Retention Directive of 200628 was invalid. The Directive did not require providers of publicly 

available electronic communications services or public communications networks to retain 

the content of any such communications, but it did require them to retain so-called meta-data, 

that is, traffic and location data as well as data identifying subscribers to or users of the 

 
25 Pringle v Government of Ireland Case C-370/12, decision of 27 November 2012; see in particular paras 178-

180.  

26 Case C-363/12, decision of 18 March 2014. The ruling was twinned with another in a request submitted by an 

employment tribunal in England (Case C-167/12, CD v ST) but the EU Charter was not called in aid there. 

27 C-293/12, judgment of 8 April 2014. 

28 Directive 2006/24/EC. 
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services or networks. To many people’s surprise the Grand Chamber of the CJEU ruled that 

the Directive of 2006 went about its legitimate purpose in a disproportionate way: the degree 

of permissible interference with the rights to a private life and to protection of one’s personal 

data was not sufficiently restricted so as to ensure that it was limited to what was strictly 

necessary. The rights in question are guaranteed by Articles 7 and 8 of the EU Charter,29 but 

Article 8 finds no direct analogue in the ECHR so it is impossible to say if the same decision 

would have been reached by the European Court of Human Rights had the issue come to 

Strasbourg rather than Luxembourg.30 The decision meant that the Directive was deemed to 

have been invalid from the date it came into force, which in turn meant that national 

legislation giving effect to it was also invalid. In Ireland this entailed invalidation of 

provisions in the Criminal Justice (Terrorist Offences) Act 200531 and in the United Kingdom 

the Data Retention (EC Directive) Regulations 2009.32 In Ireland the 2005 provisions have 

not yet been replaced (despite the opportunity to do so when other amendments were made to 

the 2005 Act in 201533) but in the United Kingdom, as we have seen,34 the government 

rushed emergency legislation through Parliament to ensure that the security of the country 

would not be compromised by a failure to gather relevant information regarding 

communications made by alleged terrorists.  

The Irish Supreme Court again made a request for a preliminary ruling by the CJEU 

in HN v MJELR, the issue here being whether Council Directive 2004/83/EC,35 interpreted in 

the light of the principle of good administration guaranteed by Article 41 of the Charter,36 

permitted a Member State to provide that an application for subsidiary protection status could 

be considered only if the applicant has first applied for and been refused refugee status under 

 
29 For Art 7 see note 117 above; for part of Art 8 see note 51. 

30 Of course the Strasbourg court’s decision could not have directly invalidated the Directive or any national 

legislation: it could merely have declared its incompatibility with the ECHR.  

31 Part VII (ss 61-67). 

32 SI 2009/859. 

33 By the Criminal Justice (Terrorist Offences) (Amendment) Act 2015. 

34 See text at note 87 et seq above. 

35 This dealt with ‘minimum standards for the qualification and status of third country nationals or stateless 

persons as refugees or as persons who otherwise need international protection and the content of the protection 

granted’. 

36 Art 41(1) reads: ‘Every person has the right to have his or her affairs handled impartially, fairly and within a 

reasonable time by the institutions and bodies of the Union’.  
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national law.37 In this case the CJEU ruled that a person applying for international protection 

must be able to submit an application for refugee status and subsidiary protection at the same 

time and that there should be no unreasonable delay in processing a subsidiary protection 

application.38   

Other cases 

In a few other cases the Irish Supreme Court has made use of the EU Charter without 

feeling the need to request a preliminary ruling from the Luxembourg court. In TD v Minister 

for Justice Equality and Law Reform the Supreme Court relied directly on Article 18 of the 

Charter to confirm that there is a right to seek asylum under EU law, a right not mentioned in 

the ECHR but already recognized under EU Directives such as Council Directive 

2004/83/EC, mentioned above.39 In Gilligan v Ireland the same Court referred to Article 

49(3) of the Charter to emphasise that in sentencing cases the judiciary have to apply the 

proportionality principle,40 although in an earlier case it had stated that the interplay between 

Article 49(3) and the equivalent domestic rules was unclear.41  

Most recently, the Charter was cited to the Supreme Court in Director of Public 

Prosecutions v JC42 to confirm the extent to which the right not to be tried twice for the same 

 
37 [2012] IESC 58. 

38 HN v Minister for Justice, Equality and Law Reform, Ireland, Case C-604/12, judgment of 8 May 2014; see 

www.irishrefugeecouncil.ie/news/european-court-judgment-shows-need-for-urgent-legislative-reform-2/3230. 

Art 41 was also raised in Mallak v Minister for Justice Equality and Law Reform [2012] IESC 5, but the 

Supreme Court was able to allow the appeal without having to rely on the Art 41 point. In MM v Minister of 

Equality, Justice and Law Reform, Case C-277/11, judgment of 22 November 2012, the CJEU had already ruled 

that if a Member State has two separate procedures for determining refugee status and subsidiarity protection it 

must allow the applicant a right to be heard before the adoption of any decision that does not grant the 

protection requested. But the Court reached that conclusion by referring only to the applicant’s ‘fundamental 

rights’, not to any of the Charter’s provisions. 

39 [2014] IESC 29. 

40 [2013] IESC 45. Art 49(3) reads: ‘The severity of penalties must not be disproportionate to the criminal 

offence’. 

41 See Minister for Justice and Equality v Ostrowski [2013] IESC 24, [89] (per Denham CJ). 

42 [2015] IESC 31. 

http://www.irishrefugeecouncil.ie/news/european-court-judgment-shows-need-for-urgent-legislative-reform-2/3230


DRAFT AS OF 14 MARCH 2016 
 

11 
 

crime is entrenched in international law.43 Hardiman J noted that in Zoran Spacic44 the Grand 

Chamber of the CJEU had held that Article 50 of the Charter ‘applied not only trans-

nationally in the Member States but also internally within the jurisdiction of a Member 

State…[and] that, by Article 52…the European Union was permitted to provide “even more 

extensive protection” than the ECHR’.45 On the other hand, the Irish Supreme Court has also 

warned litigants, on pain of being penalised in costs, not to cite the EU Charter when it is not 

relevant, as in deportation cases.46 

V. Conclusions regarding the EU Charter and Ireland 

It is clear that in both the United Kingdom and Ireland the EU Charter of 

Fundamental Rights has so far played a relatively minor role in either legal or political 

discourse. In the United Kingdom the focus has instead been on the European Convention on 

Human Rights and on the EU more generally. In Ireland it has been on other aspects of EU 

membership, such as financial support for budgetary crises (Ireland is a member of the 

Eurozone), or on domestic protection of human rights through the Irish Constitution. While 

the Irish courts have been more willing than their UK counterparts to turn to the Court of 

Justice in Luxembourg for further guidance as to how to apply the EU Charter, the effect on 

the ground of the resulting preliminary rulings has not been noticeably more marked than in 

the United Kingdom. In both jurisdictions the Charter’s effect has been underwhelming to 

date. Its potential remains significant, especially in the more EU-friendly environment of 

Ireland, but the current crises resulting from migration and financial instability in Europe may 

make the realisation of the Charter’s potential somewhat problematic for the foreseeable 

future.   

 

 

 
43 Art 50 of the Charter reads: ‘No-one shall be liable to be tried or punished again in criminal proceedings for 

which he or she has already been finally acquitted or convicted within the Union in accordance with the law’. 

44 Case C-129/14 PPU, judgment of 27 May 2014. 

45 Note 139 above, per Hardiman J, para 62. 

46 PO v Minister for Justice and Equality [2015] IESC 64, at [11] (per Laffoy J) and [44]-[46] (per Charleton J). 

See too Smith v Minister for Justice and Equality [2013] IESC 4, where the Court acknowledged but ignored the 

Charter point. 



1 

 

THE UNITED KINGDOM  

 
 

BRICE DICKSON 
Professor of International and Comparative Law, Queen’s University Belfast 

 

 

I. THE FORMAL STATUS OF THE CHARTER IN UK LAW 

 

I.1.  EU law within the UK’s constitution 

 

As the United Kingdom does not have one comprehensive document which can be referred to 

as the country’s Constitution, but only a series of Acts of Parliament and conventions (in the 

sense of “traditions”) which together make up a so-called unwritten constitution, it should come 

as no surprise that the EU Charter of Fundamental Rights is not regarded as having any special 

status in UK national law. In the United Kingdom, the formal status of EU law in general is 

that of ‘ordinary’ law. True, much of EU law is directly applicable or directly effective within 

the United Kingdom, because it is in the form of Treaty provisions, Directives, Regulations or 

decisions of the Court of Justice of the EU (hereunder “ECJ”), but all of this law has such 

applicability or effect within the United Kingdom only because the UK Parliament has 

authorised this through the European Communities Act 1972, the legislation by which the 

United Kingdom acknowledged its obligations when it joined what was then the European 

Economic Community in 1973. In that way the United Kingdom’s acceptance of externally 

created laws is reconciled with one of the fundamental principles of the country’s unwritten 

constitution, namely, the sovereignty of the UK Parliament. Some judges and commentators 

refer to the European Communities Act 1972 as a constitutional or quasi-constitutional statute, 

meaning that it can be only expressly, not impliedly, repealed by a later Act1, but the United 

Kingdom Supreme Court has stressed that even this category of statutes must be interpreted by 

judges in exactly the same way as they would interpret other statutes2. 

 

The Treaty of Lisbon, having been ratified by the UK government3, was given effect in UK 

law by the European Union (Amendment) Act 2008. That Act amended the European 

Communities Act 1972 so as to indicate that in that Act the terms “Treaties” and “EU Treaties” 

were to include the Treaty of Lisbon4. This in turn had the effect of ensuring that: 

All such rights, powers, liabilities, obligations and restrictions from time to time created or 

arising by or under the [Treaty of Lisbon], and all such remedies and procedures from time to 

time provided for by or under the [Treaty of Lisbon], as in accordance with [any of the EC/EU 

Treaties] are without further enactment to be given legal effect or used in the United Kingdom 

shall be recognised and available in law, and be enforced, allowed and followed accordingly; 

 
1 The fons et origo of this approach is the judgment of Laws LJ in the so-called Metric Martyrs’ case, Thoburn v. 

Sunderland City Council [2002] EWHC 195 (Admin), [2003] QB 151, at [60] to [70].  
2 In re Agricultural Sector (Wales) Bill [2014] UKSC 43, [2014] 1 WLR 2622. 
3 This occurred on 16 July 2008: http://news.bbc.co.uk/1/hi/uk_politics/7511281.stm. There were unsuccessful 

attempts to obtain a court ruling that the ratification was illegal because it supposedly breached the government’s 

promise to hold a referendum on the proposed EU Constitution, which the Treaty of Lisbon was replacing: see R 

(Wheeler) v. Office of the Prime Minister [2008] EWHC 1409 (Admin) and the comments in The European 

Journal, Aug 2008, p. 3. 
4 European Union (Amendment) Act 2008, s 2, inserting s 1(2)(s) into the European Communities Act 1972. 

http://news.bbc.co.uk/1/hi/uk_politics/7511281.stm
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and the expression “enforceable EU right” and similar expressions shall be read as referring to 

one to which this subsection applies5. 

 

The 2008 Act also contained an unrelated provision which stipulated that any future treaty 

which amended the Treaty on European Union (“TEU”, formerly the Treaty of Maastricht 

1992) or the Treaty on the Functioning of the EU (“TFEU”, formerly the Treaty of Rome 

1957)6 could not be ratified by the UK government unless the amendments had first been 

approved by the UK Parliament7. This was a reflection of the growing unease in the United 

Kingdom, even under a Labour government (with Gordon Brown as Prime Minister), at the 

apparent desire amongst EU states, especially those in the euro-zone, to rush towards an ever 

closer political union.  

 

Three years later, under a Conservative-Liberal Democrat government, the European Union 

Act 2011 provided that amendments to the TEU or TFEU would also need to be approved by 

a referendum of the British people before they could be ratified by the UK Parliament8. The 

same Act, in the so-called sovereignty clause, underlined the fact that EU law is law in the 

United Kingdom only because the UK Parliament has for the time being allowed that to be the 

case: 

 

Directly applicable or directly effective EU law (that is, the rights, powers, liabilities, 

obligations, restrictions, remedies and procedures referred to in section 2(1) of the European 

Communities Act 1972) falls to be recognised and available in law in the United Kingdom only 

by virtue of that Act or where it is required to be recognised and available in law by virtue of 

any other Act9.  

 

In February 2016 Prime Minister David Cameron announced that he would be bringing forward 

further measures to underpin the sovereignty of the UK Parliament10, but to date these have not 

been made public. 

 

The transitional provisions in the Lisbon Treaty expired five years after its entry into force, on 

1 December 2014. This means that from that date onwards the European Commission and the 

Court of Justice of the EU (hereunder “ECJ”) have had greater jurisdiction over police and 

criminal justice matters. But Protocol 36 to the EU Treaties, inserted by the Treaty of Lisbon, 

allowed the United Kingdom, if it wished to do so, to opt out of that expansion to the EU’s role 

and to cease to be bound by approximately 130 EU police and criminal justice measures which 

had been adopted before the Treaty of Lisbon entered into force11. In July 2013 the UK 

 
5 European Communities Act 1972, s 2(1), as amended by the European Union (Amendment) Act 2008, s 3(3) 

and Sch. 
6 Provided the future Treaty was a result of the application by the EU of the “Ordinary Revision Procedure” for 

amending founding Treaties. 
7 European Union (Amendment) Act 2008, s 5. 
8 European Union Act 2011, s 2. 
9 Ibid, s 18, which is headed “Status of EU law dependent on continuing statutory basis”. For comments on this 

so-called “sovereignty clause”. See M.J. GORDON, M. DOUGAN, “The United Kingdom’s European Union Act 

2011: ‘Who won the bloody war anyway?’”, Eur LR, vol. 37, n° 3, 2012, pp. 6-9. 
10 www.bbc.co.uk/news/uk-politics-eu-referendum-35624409, 21 February 2016. 
11 For background see the House of Lords’ European Union Committee, “EU police and criminal justice measures: 

The UK’s 2014 opt-out decision”, 2012-13, 13th Report,  

www.parliament.uk/documents/The-UKs-2014-Opt-Out-Decision1.pdf and HM Government, “Review of the 

Balance of Competences between the United Kingdom and the European Union: Police and Criminal Justice” 

(2014),  

www.gov.uk/government/uploads/system/uploads/attachment_data/file/388645/PCJBoCreport.pdf.  

http://www.bbc.co.uk/news/uk-politics-eu-referendum-35624409
http://www.parliament.uk/documents/The-UKs-2014-Opt-Out-Decision1.pdf
http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/388645/PCJBoCreport.pdf
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government exercised its right under Article 10 of Protocol 36 to opt out from all EU acts 

adopted in those fields which had not been amended since 1 December 2009 12 , but the 

following year, having consulted further on the matter13, it announced that it wanted to opt 

back into 35 of the instruments in question, including six which are related to the Schengen 

Agreement14. 

  

The Conservative government which was elected to power in May 2015 vowed in its manifesto 

to allow the people of the United Kingdom an “in or out” vote on membership of the EU by 

the end of 2017. Prime Minister David Cameron duly set about re-negotiating the United 

Kingdom’s terms of membership and reached a deal with the other 27 heads of government in 

February 201615. The date for the referendum was then announced as 23 June 2016. Most 

members of the Conservative government campaigned for a vote to remain in the EU, but a 

substantial minority wanted to leave. The shock result was that 51.9 per cent of those who 

voted wanted to leave the EU and 48.1 per cent wanted to remain. David Cameron announced 

his resignation as Prime Minister and in due course a new Conservative government was 

formed with Theresa May as the leader. In answer to ‘remainers’ who argued that the 

referendum had been conducted unfairly or that the result was non-binding, Theresa May stated 

uncompromisingly that ‘Brexit means Brexit’.16 In November 2016 the High Court of England 

and Wales ruled that the process of beginning official negotiations to secure a Brexit, which 

requires the giving of a notice under Article 50 of the TEU, could not be initiated by the 

government alone but only by Parliament.17 An appeal against that decision was heard in the 

UK Supreme Court in early December 2016, with judgment due in January 2017. Most expert 

commentators expect the Supreme Court to endorse the High Court’s position. There will then 

probably be a debate in Parliament on a short Bill authorising the government to trigger the 

start the negotiations, but such a Bill could be highly politically contentious. In all probability, 

however, it will not prevent Brexit from ultimately occurring, only the terms on which it occurs. 

To date the EU Charter of Fundamental Rights has featured hardly at all in the Brexit debates, 

whether amongst lawyers, politicians or the general public.  

 

A complicating factor is that since the United Kingdom joined the EEC in 1973 there has been 

a significant devolution of powers to regions of the State. There was already at that time a 

 
12 HM Government, “Decision pursuant to Article 10(5) of Protocol 36 to The Treaty on the Functioning of the 

European Union”, Cm 8671 (July 2013),  

www.gov.uk/government/uploads/system/uploads/attachment_data/file/235912/8671.pdf. 
13 HM Government, “Decision pursuant to Article 10(5) of Protocol 36 to The Treaty on the Functioning of the 

European Union” Cm 8897 (July 2014), 

www.gov.uk/government/uploads/system/uploads/attachment_data/file/326698/41670_Cm_8897_Accessibl
e.pdf; V. MILLER, “The UK block opt-out in police and judicial cooperation in criminal matters: recent 

developments”, House of Commons Library Standard Note SN/IA/6930, 10 November 2014, 

file:///C:/Users/2094932/Downloads/SN06930.pdf. 
14 On 1 December 2014 the European Commission decided to allow the UK to immediately re-join 29 non-

Schengen measures, including Europol. For criticism of the UK’s position, and the dangers it holds for trans-

European fair trial rights see the report produced for the European Parliament’s Committee on Civil Liberties, 

Justice and Home Affairs, “The End of the Transitional Period for Police and Criminal Justice Measures Adopted 

before the Lisbon Treaty. Who Monitors Trust in the European Justice Area?” (2014), 

www.europarl.europa.eu/RegData/etudes/STUD/2014/509998/IPOL_STU(2014)509998_EN.pdf.  
15 See Conclusions of the European Council meeting on 18-19 February 2016 (section I) 

file:///C:/Users/2094932/Downloads/0216-EUCO-conclusions.pdf.   
16 See her speech in Birmingham on 11 July 2016, available at www.itv.com/news/update/2016-07-11/theresa-
may-brexit-means-brexit/. 
17 R (Miller) v Secretary of State for Exiting the EU [2016] EWHC 2768 (Admin), available at 
www.bailii.org/ew/cases/EWHC/Admin/2016/2768.html.  

http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/235912/8671.pdf
http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/326698/41670_Cm_8897_Accessible.pdf
http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/326698/41670_Cm_8897_Accessible.pdf
file:///C:/Users/2094932/AppData/Local/Microsoft/2094932/Downloads/SN06930.pdf
http://www.europarl.europa.eu/RegData/etudes/STUD/2014/509998/IPOL_STU(2014)509998_EN.pdf
file:///C:/Users/2094932/AppData/Local/Microsoft/2094932/Downloads/0216-EUCO-conclusions.pdf
http://www.bailii.org/ew/cases/EWHC/Admin/2016/2768.html
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(suspended) Parliament in Northern Ireland, which eventually returned as the Northern Ireland 

Assembly in 1999. In the same year a Scottish Parliament and a National Assembly for Wales 

began functioning and in 2000 a London Assembly was established, although with a much less 

extensive role than the other institutions. These devolved bodies were given varying powers, 

but one common restriction was, and remains, that no law made or action done by the body in 

question is valid if is incompatible with EU law18.  

 

I.2. The EU Charter within the UK’s constitution 

 

Given the contingent nature of the constitutional status of EU law within the United Kingdom, 

the status of the EU Charter cannot be any greater19. But can it nevertheless rank higher than 

an ordinary Act of Parliament, for as long as the European Communities Act 1972 remains in 

place? After all, that Act already allows other Acts of Parliament to be “disapplied” in the 

United Kingdom to the extent that they are contrary to EU law20. This is a vexed issue which 

remains unresolved at the highest judicial level in the United Kingdom. The current 

government is confident that the Charter has no superior status, but most academic experts are 

more equivocal. To appreciate why there is confusion it is necessary to examine the precise 

wording of a Protocol to the Treaty of Lisbon, which was inserted at the request of the UK and 

Polish governments and is now Protocol 30 to the TEU. But before doing so it is important to 

stress three preliminary points.  

 

First, in the wake of the plenary Court of Justice’s Advisory Opinion 2/13, which found that 

the draft agreement for the EU’s accession to the Convention for the Protection of Human 

Rights and Fundamental Freedoms, better known as the European Convention on Human 

Rights (“ECHR”) was incompatible with the EU Treaties 21 , the relationship between the 

Charter and the ECHR is more uncertain than before; it is unclear, for example, whether EU 

law still places a ceiling on the extent to which States can provide a higher level of human 

rights protection than that required by the ECHR22. Second, Article 6 § 1 of the TEU, as 

amended by the Treaty of Lisbon, states that “the rights, freedoms and principles set out in the 

Charter of Fundamental Rights (...) shall have the same legal value as the Treaties”. This 

appears to mean that in so far as the Treaties are in some sense “superior law” in the United 

Kingdom then the Charter is as well. Third, in several of the recitals in the Preamble to Protocol 

30 there are hints as to the intended import of the Charter, three of which are worth mentioning 

here: (a) that Article 6 of the TEU “requires the Charter to be applied and interpreted by the 

courts of Poland and of the United Kingdom strictly in accordance with the explanations 

 
18 Scotland Act 1998, s 29(2)(d); Northern Ireland Act 1998, s 6(2)(d); Government of Wales Act 2006, s 96(6)(c). 

The Greater London Authority Act 1999, s 2, establishes the London Assembly; the Act goes on to require the 

Mayor of London to comply with various EU laws but it does not otherwise make explicit the prohibition on 

acting contrary to EU law.  
19 For a helpful survey of the Charter’s significance within the EU see D. ANDERSON, C. MURPHY, The 

Charter of Fundamental Rights: History and Prospects in Post-Lisbon Europe, European University Institute 

Working Paper, 2011. 
20 Factortame Ltd v.Secretary of State for Transport (n° 2) [1991] 1 AC 603.  
21 http://curia.europa.eu/juris/document/document.jsf?docid=160882&doclang=EN, judgment of 18 December 

2014. 
22 See C. MURPHY, “Bulletin on the EU Charter of Fundamental Rights: an introduction (Part 1)” [2016] EHRLR 

24, at 26-27, referring to the Court of Justice’s decision in Melloni v. Ministerio Fiscal Case C-399/11, [2013] 

QB 1067, where it held that Art 53 of the Charter must be interpreted as not allowing a Member State to make the 

surrender of a person convicted in absentia conditional upon the conviction being open to review in the issuing 

Member State, even if the purpose of that review is to avoid an adverse effect on the person’s right to a fair trial. 

http://curia.europa.eu/juris/document/document.jsf?docid=160882&doclang=EN
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referred to in that Article”23, (b) that “the Charter reaffirms the rights, freedoms and principles 

recognised in the Union and makes those rights more visible, but does not create new rights or 

principles”24, and (c) that “this Protocol is without prejudice to other obligations devolving 

upon Poland and the United Kingdom under the TEU, the TFEU, and Union law generally”25.  

 

Against that backdrop, Protocol 30 reads as follows:   

  
Article 1.1  

The Charter does not extend the ability of the Court of Justice of the European Union, or 

any court or tribunal of Poland or of the United Kingdom, to find that the laws, regulations 

or administrative provisions, practices or action of Poland or of the United Kingdom are 

inconsistent with the fundamental rights, freedoms and principles that it reaffirms.  

Article 1.2  

In particular, and for the avoidance of doubt, nothing in Title IV of the Charter creates 

justiciable rights applicable to Poland or the United Kingdom except in so far as Poland or 

the United Kingdom has provided for such rights in its national law.  

Article 2  

To the extent that a provision of the Charter refers to national laws and practices, it shall 

only apply to Poland or the United Kingdom to the extent that the rights or principles that 

it contains are recognised in the law or practices of Poland or of the United Kingdom. 

 

On face of it the meaning of these paragraphs might seem straightforward. But it is in fact hotly 

disputed26. Speaking to the House of Commons shortly after the Protocol had been agreed, the 

then British Prime Minister, Tony Blair27, said: “It is absolutely clear that we have an opt-out 

from both the charter and judicial and home affairs”28. But just over a month later his own 

Europe Minister, Jim Murphy, told the House of Commons’ European Scrutiny Committee that 

the Protocol was not an opt-out from the Charter but rather a confirmation that “since the 

Charter creates no rights, or circumstances in which those rights can be relied on before the 

courts, it does not change the status quo”29. This view was repeated by the Attorney General, 

Lord Goldsmith (the government’s chief legal advisor)30, who had been involved in drafting 

not just the Protocol but also the so-called “horizontal” provisions of the Charter, that is, the 

articles in Title VI dealing with the interpretation and application of the Charter31. But the 

European Scrutiny Committee itself thought that the Charter could have the effect of requiring 

UK courts to apply decisions of the ECJ which extended the meaning of an EU law on the basis 

of provisions in the Charter, and the House of Lords’ EU Committee believed that Article 52 

(5) of the Charter32 could mean that the principles set out in the Charter, including those in 

 
23 Preamble to the Protocol, 3rd recital. 
24 Ibid, 6th recital. 
25 Ibid, 12th recital. 
26 See e.g. V. MILLER, “Effects of the EU Charter of Rights in the UK”, Standard Note (SN/IA/6765) issued by 

the House of Commons Library (updated on 17 March 2014). 
27 He was succeeded as Prime Minister two days later by Gordon Brown. 
28 HC Deb, vol. 462, col. 37, 25 June 2007. 
29 ESC 35th Report, 2006-07, para. 57 (letter dated 31 July 2007).  
30  In a lecture delivered at British Institute of International and Comparative Law, 15 January 2008: 

www.biicl.org/files/3271_dpuk-50237553-v2-speech_to_biicl1.doc .  
31 See D. LECZYKIEWICZ, “Horizontal application of the Charter of Fundamental Rights”, Eur LR, vol. 38, 

2013, p. 479. 
32 This reads: “The provisions of this Charter which contain principles may be implemented by legislative and 

executive acts taken by institutions, bodies, offices and agencies of the Union, and by acts of Member States when 

they are implementing Union law, in the exercise of their respective powers. They shall be judicially cognisable 

only in the interpretation of such acts and in the ruling on their legality.” 

http://www.biicl.org/files/3271_dpuk-50237553-v2-speech_to_biicl1.doc
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Articles 27 to 38 (Title IV, headed “Solidarity”), could affect the interpretation of legislative 

and executive acts under EU law33. 

 

In 2014 the European Scrutiny Committee issued a further report, the title of which is a good 

summary of its content: The Application of the EU Charter of Fundamental Rights in the UK: 

A State of Confusion34. While the Committee concluded that Protocol 30 “is in no sense an opt-

out Protocol”, it found that the Charter was nevertheless directly effective in the UK with 

supremacy over inconsistent national laws that fall within the scope of EU law. It agreed with 

David Anderson QC, who argued that the ECJ was likely to maintain a broad approach to 

whether action by a Member State comes within the scope of EU law and therefore triggers the 

applicability of the Charter35. To that extent the Charter will “broaden the ambit of EU law and 

increase human rights litigation in the UK”36. In what is a clear illustration of the anti-EU bias 

within that Committee, one of its recommendations was that primary legislation should be 

introduced, by way of an amendment to the European Communities Act 1972, to “disapply” 

the Charter in the United Kingdom. However, it did not explain how this would work, given 

that the Charter has the same status as the TEU and TFEU.  

 

In the summer of 2014 the UK government published a summary of the evidence it had 

collected on how the competences of the United Kingdom and the EU were balanced as far as 

fundamental rights are concerned37. While the Review did to some extent set out the then 

coalition government’s position on the issue, it was at pains to stress that it was not prejudging 

government proposals for future changes to the EU or for a re-balancing of competences38. On 

the Charter itself the government notes that it was “simply intended to bring together pre-

existing rights and principles in EU law. To disapply the Charter without also changing the 

way that fundamental rights apply as general principles of EU law would leave the EU’s 

fundamental rights competence unchanged”39. The Review noted that even before the Lisbon 

Treaty the Court of Justice in Luxembourg was prone to give fundamental rights, as general 

principles of EU law, a wide scope of application40. It is clear that the government feared that, 

with the EU Charter part of EU law, that tendency would only increase. Since the summer of 

2014 there has been no further significant statement from the UK government on its attitude 

towards the Charter.  

  

I.3. The EU Charter in UK national legislation and parliamentary debates 

 

As far as can be ascertained, no piece of UK primary or secondary legislation, and no legislation 

passed by the Northern Ireland Assembly, the Scottish Parliament or the National Assembly of 

Wales, has to date made any reference to the EU Charter of Fundamental Rights. Nor does it 

 
33 10th Report, 2007-08, HL Paper 62-I (13 March 2008), para 5.103(b) and (c). 
34 43rd Report, 2013-14, HC 979 (26 March 2014) 
35 Ibid, para 160. Art 51(1) of the Charter begins by saying: “The provisions of this Charter are addressed to the 

institutions and bodies of the Union with due regard for the principle of subsidiarity and to the Member States 

only when they are implementing Union law”. 
36 Ibid, Summary, p. 5. 
37 Review of the Balance of Competences between the United Kingdom and the European Union Fundamental 

Rights (2014),  

www.gov.uk/government/uploads/system/uploads/attachment_data/file/334999/review-of-boc-between-uk-
eu-fundamental-rights.pdf. 
38 Ibid, p. 3.  
39 Ibid, para 5.23. 
40 Ibid, para 3.20, citing Carpenter v. Secretary of State for the Home Dept, Case C-60/00, 11 July 2001.  

http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/334999/review-of-boc-between-uk-eu-fundamental-rights.pdf
http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/334999/review-of-boc-between-uk-eu-fundamental-rights.pdf


ROYAUME-UNI  

7 
 

appear that the Charter has featured in any debate in the UK Parliament on any legislation41. 

Naturally it has been referred to very frequently in more general debates and during statements 

and answers given in Parliament. Perhaps as a result of the fact that a referendum was called 

on whether the United Kingdom should remain a member of the EU, the number of references 

to the Charter increased during the early months of 2016. On 3 February 2016, for example, in 

reply to a comment from a Scottish MP in the UK Parliament that the people of Scotland did 

not want their human rights protections reduced by the United Kingdom leaving the EU, Prime 

Minister David Cameron said:  

 

People in our country had fundamental rights long before the EU Charter of Fundamental 

Rights was even thought of, so we do not need these documents in force in Britain. We have 

our own Parliament and our own rights, and soon we will have our own British Bill of Rights42. 

 

This view is at odds with that of the Scottish government, which is controlled by the Scottish 

National Party. Just two weeks before Mr Cameron’s statement, the Minister for Europe and 

International development in the Scottish government, Humza Yousaf, stated categorically 

that: 

 
The safeguards in the EU Charter will continue to apply for as long as the UK remains a 

member of the EU. That will be the case irrespective of what emerges from the UK 

government’s promised consultation on a British bill of rights. Repeal of the Human Rights 

Act 1998 would not alter the requirement to comply with EU law or the Charter. It would 

be cause for grave concern if the UK government sought to use the Charter as part of the 

renegotiation [of the UK’s membership of the EU]. We would strongly oppose that, as we 

have strongly opposed any dilution of human rights in EU legislation. 

 

When, in June 2015, the National Assembly of Wales debated whether the Human Rights 

Act 1998 should be repealed, no mention at all was made of the Charter43. The only 

occasion on which the Charter seems to have been referred to in the Northern Ireland 

Assembly, since the beginning of 2009, is during a debate on the humanitarian crisis in 

Syria on 22 September 2015, when a Sinn Féin Member reminded the House that under 

the EU Charter “all have the right to dignity, which includes life, and freedoms, which 

include liberty, prohibition of all discrimination and, crucially, asylum”44.  

 

It is no exaggeration to say that the EU Charter hardly features at all on the radar of any 

politician elected to any of the legislatures in the United Kingdom. Even in the increasingly 

fractious debates between politicians outside of Parliament on whether the United Kingdom 

should remain a member of the EU, references to the EU Charter are extremely rare. Its status 

is of some interest to a few knowledgeable lawyers but, as will be made clear in the next section, 

even in their line of work the EU Charter has played a minimalist role to date. Nevertheless, in 

 
41 A search for the phrase “charter of fundamental rights” within debates on “legislation” between 2000 and 2016, 

using  the “search parliamentary material” feature on the website of the UK parliament (www.parliament.uk), 

produced a nil return.  
42 HC Deb, vol. 605, col. 950. The final phrase is a reference to the Conservative’s manifesto pledge to scrap the 

Human Rights Act 1998 and introduce a so-called British Bill of Rights 

www.bond.org.uk/data/files/Blog/ConservativeManifesto2015.pdf, at p. 60. Further progress on this pledge has 

apparently been delayed until after the June 2016 referendum. 
43 The Record of Proceedings, 3 June 2015, item 6. 
44 Official Report, 22 September 2015, at 11.00am. 

http://www.parliament.uk/
http://www.bond.org.uk/data/files/Blog/ConservativeManifesto2015.pdf
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some Euro-sceptic circles the potential for the Court of Justice to use the EU Charter to breathe 

new life into EU expansionism is worrying45. 

 

II. THE CHARTER AS VIEWED BY THE UNITED KINGDOM’S JUDGES   

 

The first important reference to the EU Charter in a British court case appears to be in R 

(Saeedi) v. Secretary of State for the Home Department46. The applicant was an Afghani 

asylum seeker who had first arrived in the EU through Greece but was now seeking asylum in 

the United Kingdom. Under the Dublin Regulation the EU state through which an asylum 

seeker enters the EU is designated as the state which must decide whether he or she is entitled 

to asylum, but Article 3(2) of the Regulations, the so-called sovereignty clause, allows states a 

discretion to process applications even if they are not the state through which the applicant 

entered the EU: 

 

By way of derogation from paragraph 1, each Member State may examine an application for 

asylum lodged with it by a third-country national, even if such examination is not its 

responsibility under the criteria laid down in this Regulation. In such an event, that Member 

State shall become the Member State responsible within the meaning of this Regulation and 

shall assume the obligations associated with that responsibility. 

 

In Saeedi Cranston J held that in exercising this discretion the Secretary of State had “take[n] 

into account” Articles 1, 18 and 19 of the EU Charter. Article 1 makes dignity inviolable, and 

says it must be respected and protected; Article 18 guarantees a right to asylum with due respect 

for the rules of the Geneva Convention of 1951 and the Additional Protocol of 1967 relating to 

the status of refugees and in accordance with the TEU and TFEU; Article 19 reiterates the rule 

of non-refoulement, i.e. “[n]o one may be removed, expelled or extradited to a State where 

there is a serious risk that he or she would be subjected to the death penalty, torture or other 

inhuman or degrading treatment or punishment”. The judge said that the Secretary of State’s 

duty to take account of these rights resulted from the fact that “the rights have a binding, 

interpretive quality through their recognition in the recitals” of the Charter. He did not think 

this approach breached Protocol 30 by “enforcing” the Charter in the United Kingdom and he 

did not think it was inconsistent with what the House of Lords had decided in Nasseri47. But 

the learned judge stopped short of saying that these EU Charter rights were directly enforceable 

against the United Kingdom. 

 

To many people’s surprise, however, before Saeedi could be heard in the Court of Appeal, the 

Home Secretary conceded that the Charter could in fact be directly relied upon in the United 

Kingdom. The Court of Appeal then referred the applicability of Charter rights in this case, and 

whether that applicability was qualified in any way by Protocol 30, to the ECJ. The Grand 

Chamber of the ECJ heard the case alongside five other cases which had been included in a 

 
45 See e.g. M. WHEELER, “Cavalier with our Constitution: a Charter too far”, UK Human Rights Blog, 9 February 

2016. 
46 [2010] EWHC 705 (Admin). It does not seem to have been cited in any of the courts, including the House of 

Lords, which heard Nasseri v. Secretary of State for the Home Dept [2009] UKHL 23, [2010] 1 AC 1. In that case 

Mr Nasseri, another Afghani, was deemed eligible for removal to Greece, the country where he had first entered 

the EU, because there was no evidence that there was a real risk that a migrant returned to Greece would then be 

sent to a country where he would suffer inhuman or degrading treatment. Mr Nasseri then lodged an application 

at the European Court of Human Rights (“ECtHR”), but when the UK government relented and granted him 

asylum the ECtHR struck out his application: ECtHR, Nasseri v. the United Kingdom, App n° 24239/09, decision 

of 5 November 2015, ECLI:CE:ECHR:2015:1013DEC002423909.    
47 See note 44 above. 
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further reference to Luxembourg, this time by the High Court of Ireland48. In ruling that no EU 

Member State could transfer an asylum seeker to another Member State which was primarily 

responsible for examining the asylum application if there was a real risk that the asylum seeker 

would suffer inhuman and degrading treatment in that other Member State, the Court made it 

clear that this position was not affected at all by Protocol 30 to the TEU. In doing so it relied 

upon the third and sixth recitals in the Preamble to the Protocol, referred to above49. In the 

Court’s view, “the Charter reaffirms the rights, freedoms and principles recognised in the 

Union and makes those rights more visible, but does not create new rights or principles…[I]t 

does not intend to exempt the Republic of Poland or the United Kingdom from the obligation 

to comply with the provisions of the Charter or to prevent a court of one of those Member 

States from ensuring compliance with those provisions”50.      

 

In the immediate aftermath of this judgment, especially the last sentence just cited, there was 

no flurry of cases brought to UK courts relying upon the EU Charter. The ECJ’s 

pronouncement did not trigger many arguments that would not otherwise have been raised 

under EU law or domestic human rights law, the latter having incorporated most of the ECHR 

through the Human Rights Act 1998.51 A prominent exception is the case of Rugby Football 

Union v. Consolidated Information Services Ltd (formerly Viagogo Ltd)52. A company which 

sold tickets for rugby matches online and was in liquidation refused to disclose the names and 

addresses of people who had bought and sold tickets for matches at the Twickenham rugby 

ground in London at more than face value. It justified its refusal to disclose the information by 

relying on Article 8 of the EU Charter, which confers specific rights concerning personal data 

that are not replicated in the ECHR53. The judgment of the UK Supreme Court was given by 

Lord Kerr, who affirmed that the Charter did have direct effect in national law but that, as 

specified in Article 51(1), it binds member states only when they are implementing EU law. 

He in turn ruled that “implementing EU law” was to be interpreted broadly, so that it meant, in 

effect, “within the material scope of EU law”54. The Rugby Football Union (which was seeking 

the names and addresses) conceded that when making an order for their disclosure the High 

Court was implementing Union law, because the disclosure of personal data was a matter dealt 

with by Directive 95/46/EC and by Regulation (EC) No 45/200155. The Supreme Court, too, 

 
48 NS and ME, Joined Cases C-411/10 and C-493/10, judgment of 21 December 2011, 
49 See text at notes 21 and 22. 
50 Note 46 above, §§ 119 and 120. More generally, see European Council on Refugees and Exiles and Dutch 

Council for Refugees, The Application of the EU Charter of Fundamental Rights to Asylum Procedural Law, 

October 2014,  

file:///C:/Users/2094932/Downloads/The%20Application%20of%20the%20EU%20Charter%20of%20Fundame
ntal%20Rights%20to%20Asylum%20Procedural%20Law.pdf.  
51 The 1998 Act defines “Convention rights” as Art 2 to 12 and 14 of the ECHR, Arts 1 to 3 of Protocol I to the 

ECHR, and Art 1 to Protocol 13 to the ECHR. The most important omission is Art 13 of the ECHR, which 

guarantees to everyone whose rights and freedoms in the ECHR have been violated an effective remedy before a 

national authority.  
52 [2012] UKSC 55, [2012] 1 WLR 3333. 
53 Art 8 reads, in part: “(1) Everyone has the right to the protection of personal data concerning him or her. (2) 

Such data must be processed fairly for specified purposes and on the basis of the consent of the person concerned 

or some other legitimate basis laid down by law. Everyone has the right of access to data which has been collected 

concerning him or her, and the right to have it rectified. (3) Compliance with these rules shall be subject to control 

by an independent authority”. 
54 In support of this he cited the view of Lloyd Jones J in R (Zagorski) v. Secretary of State for Business, Innovation 

and Skills [2011] HRLR 6 140, [66]-[71]. The same view is expressed about the meaning of Article 51 in the 

Explanations Relating to the Charter of Fundamental Rights (2007/C 303/02), a document published in the 

Official Journal which begins by saying that although the explanations do not have the status of law, “they are a 

valuable tool of interpretation intended to clarify the provisions of the Charter”. 
55 Note 50 above, at [32]. 

file:///C:/Users/2094932/AppData/Local/Microsoft/2094932/Downloads/The%20Application%20of%20the%20EU%20Charter%20of%20Fundamental%20Rights%20to%20Asylum%20Procedural%20Law.pdf
file:///C:/Users/2094932/AppData/Local/Microsoft/2094932/Downloads/The%20Application%20of%20the%20EU%20Charter%20of%20Fundamental%20Rights%20to%20Asylum%20Procedural%20Law.pdf
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accepted that reality. It went on to hold that disclosure of the personal data in this case would 

be proportionate, in line not only with domestic English law on disclosure of third party 

wrongs56 but also with Article 52(1), which sets out the circumstances in which an interference 

with Charter rights might be justified57.    

 

Just over two months after the UK Supreme Court’s decision in Viagogo, which appeared to 

breathe new life into the Charter as far as UK courts were concerned, the ECJ had its own 

opportunity to determine the meaning of “implementing Union law” in Article 51(1) of the 

Charter. This was in Åklagaren v.  Fransson, where the Grand Chamber had to decide if 

Sweden’s laws imposing fines on an individual for not conforming with the laws on Value 

Added Tax were “implementing Union law”58. VAT is of course imposed because of an EC 

Directive59, but there is no Directive or other EC/EU law on the penalties to be imposed for not 

paying the proper amount of VAT. The Court nevertheless held that the latter did fall within 

the category of “implementing Union law” and that phrase meant the same as “within the scope 

of the application of EU law”, which is the phrase that the Court had previously used to 

demarcate the application of “fundamental rights”.  

 

Later in 2013 the Fransson case was cited in the UK Supreme Court in R (Chester) v. Secretary 

of State for Justice, where two prisoners were arguing that EU law, including the EU Charter, 

conferred on them the right to vote in municipal elections, the Scottish parliamentary elections, 

UK general elections and elections to the European Parliament60. But the Supreme Court was 

able to reject the appellants’ arguments without analysing in any detail the applicability of the 

Charter. This was partly because one of two appellants had applied for judicial review in 

December 2008, a year before the Charter became part of EU law, but mainly because the Court 

did not think that the principles on prisoners’ voting in national elections laid down by the 

European Court of Human Rights in cases such as Hirst v. UK (No 2)61 had at any time been 

incorporated into EU law as regards voting in European parliamentary elections. As Lord 

Mance put it, if this proposition were true “it would be surprising to find no hint of this in any 

Court of Justice judgment”62. Nor did the Treaty of Lisbon change the position by inserting a 

new Article 20(2)(b) into the TFEU, which states that “Citizens of the Union shall enjoy the 

rights and be subject to the duties provided for in the Treaties. They shall have, inter alia…(b) 

the right to vote and to stand as candidates in elections to the European Parliament and in 

municipal elections in their member state of residence, under the same conditions as nationals 

of that state”. The Supreme Court explained that it was implicit in this provision that it was 

confined to citizens of the Union resident in a state other than that of their nationality63 and that 

Articles 39 and 40 of the EU Charter were similarly so confined64. Even if that condition had 

 
56 As a result of “Norwich Pharmacal” court orders, pursuant to Norwich Pharmacal Co v. Customs and Excise 

Commissioners [1974] AC 133 (HL). 
57 Art 52(1) reads: “Any limitation on the exercise of the rights and freedoms recognised by this Charter must be 

provided for by law and respect the essence of those rights and freedoms. Subject to the principle of 

proportionality, limitations may be made only if they are necessary and genuinely meet objectives of general 

interest recognised by the Union or the need to protect the rights and freedoms of others.” 
58 ECJ, Gr. Ch., Case C-617/10, Åklagaren v. Hans Åkerberg Fransson, ECLI:EU:C:2013:280. 
59 2006/112/EC. 
60 [2013] UKSC 1363, [2014] AC 271. 
61 (2006) 42 EHRR 849. 
62 Note 58 above, at [47] per Lord Mance. Lord Hope, Lord Hughes and Lord Kerr agreed with Lord Mance. 
63 Ibid, [59] per Lord Mance. Lady Hale, Lord Clarke and Lord Sumption did not refer to EU law. Murphy, note 

30 above, at 29, says that the Supreme Court’s judgment is “unconvincing” on the inapplicability of EU law, but 

he gives no reason for this conclusion.  
64 Art 39 confers the right to vote and stand as a candidate at elections to the European Parliament, while art 40 

confers a similar right vis-à-vis municipal elections. 
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been satisfied on the facts of the case before them, the Supreme Court Justices gave no hint 

that they thought that Articles 39 and 40 conferred voting tights on prisoners, whatever their 

nationality. 

       

Strangely, despite clear engagement with the EU Charter by the highest court in the land in the 

Viagogo and Chester cases and by the ECJ in the Fransson case, when the status of the EU 

Charter came before an English High Court judge towards the end of 2013 he seemed unaware 

of these developments, and they do not seem to have been cited to him by the lawyers in the 

case. The case was AB v. Secretary of State for the Home Department65 and it involved another 

dispute over asylum. There the applicant claimed that, as a result of British agents causing 

confidential documents to be placed in his luggage prior to his removal to country A, he had 

been detained and tortured there. The judge who heard the application (while dismissing it for 

lack of credible evidence) expressed surprise that the applicant was relying on, inter alia, 

Articles 7 and 8 of the EU Charter. Article 7 largely mirrors Article 8 of the ECHR, but 

substitutes “communications” for “correspondence”, while Article 8, as we saw in the Viagogo 

case, protects the right to have personal data kept confidential. In obiter dicta Mostyn J said 

that the NS and ME judgment66 had a “constitutional significance… [which] can hardly be 

overstated”, adding: 

 

Notwithstanding the endeavours of our political representatives at Lisbon it would 

seem that the much wider Charter of Rights [i.e. wider than the ECHR] is now part 

of our domestic law. Moreover, that much wider Charter of Rights would remain 

part of our domestic law even if the Human Rights Act were repealed67. 

 

It was these comments by Mostyn J which prompted the UK Parliament’s European Scrutiny 

Committee to issue a report on the confusion surrounding the Charter’s status in UK law68. In 

doing so the Committee had to consider the ECJ’s judgment in the Fransson case, which it 

viewed as not only confirming the applicability of the Charter in situations where Member 

State action is entirely determined by EU law but also as requiring national protection of rights 

to at least the same level as those provided by the Charter in situations where Member State 

action is not entirely determined by EU law69. The Committee drew attention to the fact that 

Germany’s Federal Constitutional Court had suggested in two cases that Fransson did not 

deprive the Federal Constitutional Court (the FCC) of the right to rule that an act of the EU is 

unconstitutional in Germany70 . In the first of these cases, concerning German’s counter-

terrorism database, the FCC refused to make a request for a preliminary ruling from the ECJ 

because the German Act in question and actions based on it “clearly…do not constitute an 

implementation of Union law according to Article 51(1) of the Charter of Fundamental 

Rights”71. In the words of the FCC’s English language press release:  

 

The Counter-Terrorism Database Act pursues nationally determined objectives 

which can affect the functioning of the legal relationships under EU law merely 

 
65 [2013] EWHC 3453 (Admin), 7 November 2013. For a long comment see Carl Gardner, “Eho’s right about the 

EU Charter of Fundamental Rights”, 21 November 2013,  

www.headoflegal.com/2013/11/21/whos-right-about-the-eu-charter-of-fundamental-rights. 
66 Note 46 above. 
67 Note 63 above, at [14]. 
68 See note 32 above. 
69 Ibid, paras. 131-132.  
70 Ibid, para. 134. 
71 FCC Press Release n° 31/2013, 24 April 2013.    

http://www.headoflegal.com/2013/11/21/whos-right-about-the-eu-charter-of-fundamental-rights
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indirectly. Thus, the European fundamental rights are from the outset not 

applicable…  

 

In the second German case, concerning the European Central Bank’s power to buy bonds on 

the secondary market, the FCC did refer the matter to the ECJ, whose Grand Chamber then 

responded by ruling that the purchase of bonds on the secondary markets (rather than directly 

from governments) was lawful under EU law72, and so nothing tuned on the applicability of 

the Charter. 

 

The House of Commons’ European Scrutiny Committee took heart from the stance adopted by 

the German FCC, and it may not be a coincidence that the UK government has also referred to 

the German FCC as an example of a national apex court having primacy even over the 

European Court of Human Rights, promoting speculation that the United Kingdom might itself 

acquire a Constitutional Court73. But the European Scrutiny Committee also referred to recent 

extra-judicial comments by two Justices of the existing UK Supreme Court which suggest that 

Fransson had unduly extended the reach of the Charter into domestic legal systems74. Just 

before the Committee’s report was published75, in R (HS2 Action Alliance Ltd) v. Secretary of 

State for Transport76 the UK Supreme Court itself ruled that the planning of projects of national 

importance, such as the high-speed rail link from London to the North of England (HS2), may 

be a matter of national political significance and therefore appropriate to be dealt with by the 

national Parliament and not by the ordinary processes of development control. If there was a 

worry that EU law on environmental issues would thereby be bypassed, Parliament could still 

ensure that proper consideration was given to relevant environmental information. It followed 

that if the UK government wanted to provide for HS2 by putting a “hybrid” Bill before 

Parliament (i.e. a Bill covering both public issues and private issues) it could not be constrained 

from doing so by EU Directives. The Charter of Fundamental Rights was not directly at issue77 

but the decision reflects a unanimous concern amongst the seven Justices who heard the case 

that basic constitutional principles within the United Kingdom (including the rule that courts 

cannot strike down parliamentary procedures) cannot be overridden by EU law.  

 

Murphy reminds us that the Court of Justice itself may have rowed back on its Fransson 

position in Dano v. Jobcenter Leipzig78, where it held that when they are setting conditions for 

entitlement to “special non-contributory cash benefits” Member States are not implementing 

EU law. Several commentators criticised Dano as aberrant, claiming that it went too far in 

 
72 Gauweiler v. Deutscher Bundestag Case C-62/14, 16 June 2015 (the OMT case), a decision reached after the 

European Scrutiny Committee’s report published in 2014. See too S. SIMON, “Direct cooperation has begun: 

some remarks on the judgment of the ECJ on the OMT decision of the ECB in response to the German Federal 

Constitutional Court’s first request for a preliminary ruling”, German LJ, vol.  15, 2014, p. 1025. 
73  See J. LANDALE, “EU referendum: Cameron’s options for enhancing sovereignty”, 10 February 2016, 

www.bbc.co.uk/news/uk-politics-eu-referendum-35539860; J. KING, “On the proposal for a UK Constitutional 

Court”, UK Const L Blog, 8 February 2016, https://ukconstitutionallaw.org/. 
74  Lord MANCE, 14 December 2013, “Destruction or Metamorphosis of the Legal Order”, 

www.supremecourt.uk/docs/speech-131214.pdf (p. 10); Lord NEUBERGER, President of the Court, “The 

British and Europe”, Cambridge Freshfields Annual Law Lecture, 12 February 2014, 

www.supremecourt.uk/docs/speech-140212.pdf (para. 33). 
75 Brief reference is made to the case at paras. 139 and 165 of the report. 
76 [2014] UKSC 3, [2014] 1 WLR 324. 
77 The only reference to the Charter was in Lord Reed’s judgment (at para. 106) where he cited Art 12(2) of the 

Charter (“Political parties at Union level contribute to expressing the political will of the citizens of the Union”) 

to support his point that Parliamentary parties are recognised as also playing a legitimate role in democratic 

decision-making in many Member States of the EU.  
78 ECJ, Case C-333/13, Dano, ECLI:EU:C:2014:2358; see MURPHY, note 20 above, at 28. 

http://www.bbc.co.uk/news/uk-politics-eu-referendum-35539860
https://ukconstitutionallaw.org/
http://www.supremecourt.uk/docs/speech-131214.pdf
http://www.supremecourt.uk/docs/speech-140212.pdf
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suggesting that conferment of social assistance is not a matter of EU law79. Nevertheless the 

ECJ confirmed its approach in Dano in a subsequent case, Jobcenter Berlin Neukölln v. 

Alimanovic, without mentioning the EU Charter80. In turn, both of those decisions have recently 

been applied by the UK Supreme Court in Mirga v. Secretary of State for Work and Pensions81 

and again the Charter seems to have played no part at all in the arguments put to or developed 

by the court. This trend in both the ECJ’s and the UK Supreme Court’s stance is a popular one 

in the United Kingdom since it calms concerns that too many freeloaders are entering the 

country merely to claim benefits and not to seek work.  

 

An important case on the Charter then came before the Court of Appeal of England and Wales 

early in 2015, Benkharbouche v. Embassy of the Republic of Sudan82. Here, two domestic 

workers at the Sudanese and Libyan embassies in London brought claims against the 

government of those countries relating to the way they had been treated at work. The 

governments argued that they could not be required to answer for their actions in an 

employment tribunal because of their immunity from suit conferred by the State Immunity Act 

1978. But the Court of Appeal held that, not only was this defence incompatible with the right 

of access to justice conferred by Article 6 of the ECHR, it was also unavailable because of the 

horizontal direct effect of Article 47 of the EU Charter and to that extent the 1978 Act had to 

be disapplied. Applying the ECJ’s Grand Chamber decision in Association de médiation 

sociale v. Union locale des syndicats CGT83, the Court of Appeal found that the right to a fair 

hearing protected by Article 47 was “a precise enough right” to qualify as a basis for 

challenging national legislation. It may be that the same result could have been reached even 

prior to the EU Charter becoming part of EU law, given the importance of the right of access 

to justice within the fundamental rights recognised by the EU84, but the Charter certainly 

provides additional clarity and authority for so holding. In a subsequent 2015 decision by the 

Court of Appeal it was held that Article 47 of the Charter is co-terminous with Article 6 of the 

ECHR as regards the right of a person who has been dismissed from his or her employment to 

obtain disclosure from the employer of information which has been withheld in the interests of 

national security85. 

      

No opinion was expressed in Benkharbouche as to which of the substantive employment law 

rights conferred by the EU Charter (in Articles 27 to 32) could be classified as “precise enough” 

in this context86. In this context one should also consider the ECJ’s decision in Fennoll v. 

Centre d’aide par le travail “La Jouvene” 87 , where persons with disabilities who were 

undertaking activities in a work rehabilitation centre were held to be workers for the purposes 

 
79 See e.g. G. VONK, “EU freedom of movement for the stranded poor”, at http://europeanlawblog.eu/?p=2606, 

25 November 2014, who says: “[O]nce you have a benefit scheme, the question of under what conditions rights 

arising from such schemes must be granted to EU nationals, cannot be deemed to be fully a national issue. This is 

European law pur sang and it has been ever since 1958, the year that the first social security regulation came into 

being”. 
80 ECJ, Case C-67/14, Alimanovic, ECLI:EU:C:2015:597; [2016] 2 WLR 208. 
81 [2016] UKSC 1, [2016] 1 WLR 481. 
82 [2015] EWCA Civ.33, [2015] 3 WLR 301. For analysis by Steve Peers see 

http://eulawanalysis.blogspot.co.uk/2015/02/rights-remedies-and-state-immunity.html. 
83 ECJ, Case C-176/12, Association de médiation sociale, ECLI:EU:C:2014:2. 
84 Epitomised in ECJ, Case 222/84, Johnston v.Chief Constable of the RUC, ECR (1986) 1651. 
85 Kiani v. Secretary of State for the Home Dept [2015] EWCA Civ.776, [2016] 2 WLR 788. 
86 Art 27 confers a right to information from and consultation with employers; Art 28 confers a right of collective 

bargaining and action; Art 29 confers a right of access to placement services; Art 30 confers protection in the 

event of unjustified dismissal; Art 31 confers a right to fair and just working conditions; Art 32 prohibits child 

labour and protects young people at work.  
87 ECJ, Case C-316/13, Fenoll, ECLI:EU:C:2015:200. 

http://europeanlawblog.eu/?p=2606
http://eulawanalysis.blogspot.co.uk/2015/02/rights-remedies-and-state-immunity.html
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of French employment law, and therefore entitled to rely upon Article 31(2) of the EU 

Charter88. Again, this is the kind of decision which worries many politicians in the United 

Kingdom because it suggests considerable mission creep on the part of the Luxembourg Court. 

Any extension of the concept of “workers” looks to such critics of the EU as undue interference 

in matters of national economic policy. 

 

As a consequence of the Digital Rights Ireland case89, which is explained in the chapter 

concerning Ireland90, the United Kingdom’s Data Retention (EC Directive) Regulations 200991 

were made unlawful and emergency legislation was rushed through Parliament to ensure that 

data could continue to be retained if the purpose of doing so was the prevention of terrorism92. 

David Anderson QC, the Independent Reviewer of Terrorism Legislation in the United 

Kingdom and himself a barrister specialising in EU law, produced a report on surveillance 

legislation more generally, in the course of which he expressed some reservations about the 

correctness of the ECJ’s decisions in the Digital Rights Ireland case93. The compatibility of 

this new legislation with EU law is currently before the United Kingdom courts. In July 2015 

the High Court upheld a claim by two MPs that the 2014 Act was not compatible with EU law 

(still relying on the Digital Rights Ireland case)94 but it suspended its order invalidating the Act 

until 31 March 2016 to allow the government time to correct the matter 95 . The judges 

pinpointed the need to reform the law so that access to communications data retained pursuant 

to a retention notice is permitted only for the purposes of preventing and detecting serious 

offences and so that access is made dependent on a prior review by a court or an independent 

administrative body whose decision limits access to what is strictly necessary for the purpose 

of attaining the objective pursued96. As well as appealing the High Court decision in the Court 

of Appeal, the government is attempting to reform the law through new legislation: it published 

a draft Investigatory Powers Bill in November 2015 and, having taken account of the many 

comments made on that draft, including by three parliamentary committees97, it issued a new 

version of the Bill in March 2016. But apart from the reference made to the EU Charter in the 

Digital Rights Ireland case none of the documents on this important new proposed legislation 

raises EU Charter issues at all98. 

 

 

III.  CONCLUSIONS REGARDING THE EU CHARTER AND THE UNITED KINGDOM 

 
88 Art 31(2) reads: “Every worker has the right to limitation of maximum working hours, to daily and weekly rest 

periods and to an annual period of paid leave”. 
89 ECJ, Case C-293/12, Digital Rights Ireland et Seitlinger e.a., ECLI:EU:C:2014:238. 
90 See the Chapter concerning “Ireland” in this book. 
91 SI 2009/859. 
92 This was the Data Retention and Investigatory Powers Act 2014, which led to the Data Retention Regulations 

2014 (SI 2014/2042). 
93 At para. 5.78; Anderson refers to the four points he makes in this paragraph as “powerful arguments against an 

overbroad interpretation of the Digital Rights Ireland judgment”. 
94  R (Davis) v. Secretary of State for the Home Department [2015] EWHC 2092 (Admin), 

www.judiciary.gov.uk/wp-content/uploads/2015/07/davis_judgment.pdf. 
95 For comments see O. BOYCOTT, “High Court rules data retention and surveillance legislation unlawful”, The 

Guardian, 17 July 2015, www.theguardian.com/world/2015/jul/17/data-retention-and-surveillance-legislation-

ruled-unlawful. 
96 Note 92 above, para. 122. 
97 The House of Commons Science and Technology Committee, the Intelligence and Security Committee and a 

Joint Scrutiny Committee of both Houses of Parliament. See, e.g. 

www.parliament.uk/business/committees/committees-a-z/joint-select/draft-investigatory-powers-bill. 
98 Not the reports of the various parliamentary committees, the Bill itself or the explanatory notes on the Bill. 

http://www.parliament.uk/business/committees/committees-a-z/joint-select/draft-investigatory-powers-bill


ROYAUME-UNI  

15 
 

 

It is obvious that the status of the EU Charter is still highly contested within the United 

Kingdom, politically, legally and judicially. While there is no shortage of support for the 

document in the world of legal academia99, there remain many highly sceptical politicians and 

judges. At the moment the fate of the Charter is closely related, on the one hand, to whether 

the result of the referendum on UK membership of the EU will ultimately lead to a Brexit 

(which seems very likely) and, on the other, to the UK government’s commitment to repeal of 

the Human Rights Act 1998 and its replacement with a UK Bill of Rights. The only safe 

prediction is that the EU Charter is very unlikely to attain a more prominent status in the UK 

legal system than it has at present until at least 2020, when there is a possibility that the general 

election due in that year will usher in a British government with a more positive attitude both 

to the EU and to human rights.      

 
 

 
99 See e.g. S. DOUGLAS-SCOTT “Why the UK should embrace the EU Charter of Fundamental Rights”, OxHRH 

Blog, 28 November 2014, http://humanrights.dev3.oneltd.eu/why-the-uk-should-embrace-the-eu-charter-of-
fundamental-rights. 

http://humanrights.dev3.oneltd.eu/why-the-uk-should-embrace-the-eu-charter-of-fundamental-rights
http://humanrights.dev3.oneltd.eu/why-the-uk-should-embrace-the-eu-charter-of-fundamental-rights


 

2 Apex Courts and the Development of the 

Common Law 

 

Brice Dickson 

One of the distinguishing features of common law courts – especially apex 
courts – is that they make new law. Unlike courts in civil law countries, where 
judicial law-making is not meant to happen and is at times expressly forbidden 
or accorded merely a complementary role,1 common law courts can create new 

causes of action, award new remedies, develop new legal principles, and lay 
down authoritative interpretations of legislation. The myth that, in common law 
countries, judges do not create law, but merely discover it, has been well and 
truly debunked. 23  More particularly, in recent years, there has been a 
particularly noticeable rise in the idea of common law constitutionalism, which 
holds that common law courts should strive to uphold certain constitutional 
values, such as the rule of law, the principle of legality, and fundamental human 
rights. Even in a country such as the United Kingdom, where the highest 
principle of the unwritten constitution is that Parliament is absolutely 
sovereign, there have been intimations from some senior judges that, in the 
appropriate circumstances, courts might set aside a provision in an act of 
Parliament if it is in violation of one of those constitutional values.4 

 
1 Eg Art 5 of the Code civil in France: “Il est défendu aux juges de prononcer par voie de 

disposition générale et réglementaire sur les causes qui leur sont soumises” and Art 1(6) of the 

Spanish Codigo civil: “La jurisprudencia complementará el ordenamiento jurídico con la 

doctrina que, de modo reiterado, establezca el Tribunal Supremo al interpretar y aplicar la ley, 

la costumbre y los principios generales del derecho.” 
2 Lord Reid, “The Judge as Lawmaker” (1972) Journal of Public Teachers of Law 22; Lord 

Mackay, “Can Judges Change the Law?” (1987) 73 Proceedings of the British Academy  
3 ; A. Mason, “The Judge as Law-Maker” (1996) 3 James Cook University Law Review 1. 

4 Eg in R (Jackson) v Attorney General [2005] UKHL 56, [2006] 1 AC 262 at para 102 per Lord 

Steyn, paras 104–8 per Lord Hope, and para 159 per Lady Hale. See too Lord Neuberger, 

“The Supreme Court and the Rule of Law,” the Conkerton Lecture, 9 October 2014 at para 9, 

www.supremecourt.uk/docs/speech-141009-lord-neuberger.pdf. 
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In tandem with this development in the field of public law, it is arguable that 
we are witnessing a florescence of the common law in the field of private law. 
More particularly, in contract and tort law, there seems to have been a move 
towards a more obvious, value-based approach. 5  There is also evidence, 
certainly in England, that, in private law, the courts are more willing to rely 
upon comparisons with other common law countries rather than be influenced 
by the principles of the European Court of Human Rights (ECtHR) or even the 
Court of Justice of the European Union.6 

Of course, contract and tort law are fields that have traditionally been 
relatively free from legislative interference, thereby leaving more scope for 
judicial creativity. They are also areas where the inventiveness of the common 
law has been apparent not just for decades but for centuries. Nevertheless, one 
of the features of contract and tort law in today’s world is that judges in 
common law courts are emphasizing much more frequently the aims of the law 
and the values that underpin it. They often do this by resorting to adjudicative 
principles that are open-textured in nature. These principles set the framework 
of analysis by specifying, for example, that the preferred solution to a problem 
should be “fair,” “reasonable,” “proportionate,” or “just,” but they leave the 
practical outworking of the principles to the discretion of individual judges. 

The thesis of this short chapter is that such an approach, while every bit as 

worthy as that adopted in public law, is in both settings a doubleedged sword. 
On the one hand, it enhances the credibility of the law and provides judges with 
a strategic approach to guide their thinking around particular facts; on the other 
hand, it leaves significant areas of the law in a state of some uncertainty: 
individuals and their legal advisers cannot always predict what a court might 
say about their past or proposed course of action. 

In the next section, I will attempt to provide evidence for two central 
propositions. First, common law courts are becoming more interventionist in 
the sense that they are ever more reluctant to decline to adjudicate upon matters 
that they would previously have shunned. Second, in making their 
adjudications, common law courts are more readily resorting to principles that 
require judges to weigh up a multiplicity of factors before deciding how best 
to resolve a dispute in legal terms: the weighing of factors is appealing to the 
average observer and enhances the impression that there is a consistency to the 
law. 

In the subsequent section, I will suggest that there is a welcome dimension 
to these two trends in that they entail judges engaging more reflectively in their 

role: they have to justify their decisions in a more structured manner, thereby 
 

5 I would submit that there is evidence of the trend in property and family law too, but lack of 

space prohibits development of that point here. 
6 P. Giliker, “The Influence of EU and European Human Rights Law on English Private Law” 

(2015) 64 International and Comparative Law Quarterly 237. 
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satisfying the public that the legal system is coherent and comprehensible. But 
I will then highlight a downside to the trends in that they result in a lack of 
clarity as to what weight will be given to the different factors in particular 
contexts and what, therefore, will ultimately swing a court in favour of one side 
to the dispute rather than the other. This makes life difficult for all individuals 
and organizations, whether public or private. In advance of undertaking a 
course of action, they are unlikely to be able to predict where the line will 
ultimately be drawn between conduct that is legal and conduct that is not. 

The First Trend: The Preference for Justiciability 

In illustrating this first trend, the chapter can only scratch the surface of what 

is a large topic. My choice of cases inevitably suffers from selection bias, but 
I will refer to three areas in which I believe the trend to be discernible. Counter-
examples could have been cited, but I maintain that the prevailing direction of 
travel is firmly in line with my hypothesis. After considering the tendency to 
promote constitutional values, specifically the protection of fundamental 
rights, I touch upon cases raising political issues and cases dealing with novel 
causes of action. It could be argued that what we are witnessing in these three 
areas is nothing new: that courts in common law countries have always had to 
move with the times because new social movements and technologies always 
lead to novel claims. But even if this is correct, it still seems clear that today’s 
common law courts are more willing than ever to engage openly with such 
matters and, as a result, play a notable role in driving forward a values-based 
legal system. 

Constitutional Values and Human Rights 

If we take justiciability as referring not just to whether a particular set of 
questions is even appropriate for judicial involvement in the first place but also 
to whether courts take the opportunity to develop the law when the legislators 
are not doing so, it is abundantly clear that top judges in common law countries 
have been spreading their wings for decades. In common law countries with 
written constitutions, it is not at all unusual for judges to emphasize particular 
words in those documents to promote certain values that they consider to be 
fundamental to their interpretative role. The US Supreme Court has dwelt on 
the reference to “due process of law” in the Fifth and Fourteenth Amendments 
to the Constitution and has thereby developed a huge jurisprudence on what is 
required for a fair trial in both civil and criminal cases.7 The Supreme Court of 

 
7 Those two amendments refer to, among other things, the duty of the United States (Amendment 

5) and of any one of those states (Amendment 14) not to “deprive any person of life, liberty, 

or property, without due process of law.” See eg R. Williams, “The One and Only 

Substantive Due Process Clause” (2010–11) 120 Yale Law Journal 408. 



 The Development of the Common Law  39 

Canada has made great use of a comparable provision in the Canadian Charter 
of Rights and Freedoms, where the phrase “principles of fundamental justice” 
is substituted for “due process of law,”8 and the same Court has laid out a set 
of principles that it says have characterized the evolution of the country’s 
Constitution – namely, “adherence to the rule of law, respect for democratic 
institutions, the accommodation of minorities, insistence that governments 
adhere to constitutional conduct and a desire for continuity and stability.”9 The 
Supreme Court of Ireland has focused on Article 40.3.1° to develop a series of 
“unenumerated” constitutional rights.10 

The Supreme Court of India, in Kesavananda Bharati v State of Kerala,11 
likewise identified the “basic structures” of India’s 1950 Constitution, which, 
it ruled, could not be altered by any constitutional amendment. Among the 
basic features listed by Chief Justice Sikri were the country’s republican and 
democratic form of government, secularism, and the separation of powers 
doctrine, while other judges added, for example, the dignity of the individual 
secured by the various rights and freedoms mentioned in Part III of the 
Constitution, the duty to build a welfare state (as indicated by Part IV – 
Directive Principles of State Policy), and egalitarianism.12 In a later case, IR 
Coelho v State of Tamil Nadu,13 the Supreme Court reinforced this position by 
ruling that even when Parliament had agreed to include certain provisions in 

the Ninth Schedule to the Constitution,14 thereby supposedly immunizing them 
from judicial review, the courts could still assess whether those provisions 
deserved to be so included, given the basic structures of the Constitution.15 In 
a separate stream of case law, the Supreme Court of India has constructed a 

 
8 Constitution Act 1982, s 7, which reads, “Everyone has the right to life, liberty and security of 

the person and the right not to be deprived thereof except in accordance with the principles of 

fundamental justice.” See eg Ian Greene, The Charter of Rights and Freedoms (Toronto, 

James Lorimer, 2014) esp. ch 5. 
9 Reference re Secession of Quebec [1998] 2 SCR 217 at para 48. See too the text at n 34 ff 

below. 
10 Article 40.3.1° reads, “The state guarantees in its laws to respect, and, as far as practicable, by 

its laws to defend and vindicate the personal rights of the citizen.” See eg M. Forde and D. 

Leonard, Constitutional Law of Ireland (Dublin, Bloomsbury, 2013) ch 12. 
11 Kesavananda Bharati v State of Kerala AIR 1973 SC 1461. 
12 See generally O.C. Reddy. The Court and the Constitution of India: Summits and Shallows 

(Oxford, Oxford University Press, 2008) ch 7. 
13 AIR 2007 SC 861. 
14 There are currently 284 such provisions, mostly concerning land reform. 
15 This is in spite of the explicit wording of Art 31B of the Constitution, which was the first 

amendment made to the Constitution in 1951, that “none of the Acts and Regulations 

specified in the Ninth Schedule nor any of the provisions thereof shall be deemed to be 

void, or ever to have become void, on the ground that such Act, Regulation or provision is 

inconsistent with, or takes away or abridges any of the rights conferred by, any provisions 

of this Part [of the Constitution].” 
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large set of unenumerated rights on the basis of the protection given to the right 
to life by Article 21 of the Constitution.16 

The outlier in this sphere is the High Court of Australia, which has no 

obvious hook within the country’s 1900 Constitution on which to hang a set of 
principles protective of human rights or some other values. Yet Australia is a 
liberal democracy, with national and state parliaments that have passed 
numerous laws to safeguard human rights. In their interpretation of that 
legislation, the courts have shown themselves willing to build upon principles 
deriving from democracy, tolerance, and fairness.17 There is, as a result, a 
thriving common law of human rights in Australia (although there is room for 
improvement, as there is elsewhere). As Williams and Hume put it, “Human 
rights do not jump off Chapter III’s pages: they are often protected in round-
about ways and appear only after reading the many thousands of pages of the 
Commonwealth Law Reports in which the High Court has considered Chapter 
III.”18 

New Zealand, unlike its larger neighbour, does not have a written 
constitution, but it does have a reasonably comprehensive piece of legislation 
on human rights, the New Zealand Bill of Rights Act 1990.19 This seeks to 
incorporate the United Nations’ International Covenant on Civil and Political 
Rights into domestic law. However, while one section of the act requires courts 

to give a meaning to enactments that is consistent with the Bill of Rights (if 
there is any doubt about the meaning),20 another section forbids courts from 
treating any provision in an enactment passed before or after the Bill of Rights 
as in any way invalidated by its inconsistency with that bill.21 Moreover, the 
1990 act does not make any remedies available for violations of the rights it 
guarantees. 

 
16 Art 21 reads, “No person shall be deprived of his life or personal liberty except according to 

procedure established by law.” For a critique of so-called public interest litigation in India, 

see V. Iyer, “The Supreme Court of India” in B. Dickson (ed), Judicial Activism in Common 

Law Supreme Courts (Oxford, Oxford University Press, 2007) at 141–54. 
17 For details, see G. Williams and D. Hume, Human Rights under the Australian Constitution, 

2nd edn (Oxford, Oxford University Press, 2013); also H. Patapan, Judging Democracy: The 

New Politics of the High Court of Australia (Cambridge, Cambridge University Press, 2000) 

ch 3. 
18 Williams and Hume, Human Rights under the Australian Constitution at 325. Ch III of the 

Constitution deals with “The Judicature.” 
19 See A. Butler and P. Butler, The New Zealand Bill of Rights Act: A Commentary, 2nd edn 

(Toronto, Lexis Nexis, 2015). 
20 New Zealand Bill of Rights Act 1990 at s 6. 
21 Ibid at s 4. 
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Some commentators believe that New Zealand’s courts, including the 
relatively new Supreme Court, established in 2004, have been reasonably 
activist in applying the Bill of Rights.22 But, although judges were   

 
22 P. Butler, “15 years of the NZ Bill of Rights: Time to Celebrate, Time to Reflect, Time to 

Work Harder?” (2006) 4 Human Rights Research Journal 1 at 6–20; also Butler and Butler, 

above n 18. For a contrary view, see eg J. Allen, “Turning Clark Kent into  

Superman: The New Zealand Bill of Rights Act 1990” (2000) 9 Otago Law Review 613. A 

more recent evaluation concludes that the act has not had a “transformative effect”: C. 

Geiringer, “Mr Bulwark and the Protection of Human Rights” (2014) 45 Victoria University 

of Wellington Law Review 367 at 385. See too Sir Geoffrey Palmer’s views in an address 

given to the New Zealand Bar Association, 15 September 2015, 

www.lawsociety.org.nz/lawtalk/lawtalk-archives/issue-873/make-bill-of-rights -supreme-

law. 
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prepared to give “indications” that a piece of legislation was inconsistent with 
the Bill of Rights, it was not until 2015 that any court in New Zealand formally 
declared such inconsistency,23 and in Chapman, the Supreme Court recently 
denied compensation to a man who had not been accorded a proper right of 
appeal against what turned out to be a wrongful conviction for sex offences.24 
On the other hand, in that case New Zealand’s judges did at least accept that it 
was within their power to award damages for a violation of rights, and (as in 
Australia) they have elsewhere hinted that, in the right circumstances, they too, 
like British judges, might be willing to declare that an act of Parliament cannot 
be enforced to the extent that it violates particularly fundamental rights.25 

In the United Kingdom, judicial statements concerning the underlying tenets 
of the unwritten constitution have abounded since the late 1990s, both in 
decisions by the top courts and in extrajudicial pronouncements.26 They have 
occurred in several cases connected with the devolution of powers to the three 
regional legislatures in Scotland, Wales, and Northern Ireland.27 They have 
also featured prominently in numerous court decisions on the reach of the 
Human Rights Act 1998, which, to all intents and purposes, incorporates most 
of the rights set   

 
23 Taylor v Attorney-General [2015] NZHC 1706: Heath J held that a blanket ban on prisoners 

voting in parliamentary elections, contained in s 80(1)(d) of the Electoral Act 1993, as 

amended in 2010, was inconsistent with the Bill of Rights. In 2017, the Court of Appeal 

dismissed an appeal against this decision: [2017] NZCA 215. 
24 Attorney-General v Chapman [2011] NZSC 110, [2012] 1 NZLR 462. 
25 M. Kirby, “Deep Lying Rights: A Constitutional Convention Continues” (2005) 3 New 

Zealand Journal of Public and International Law 195, where he agrees with the former 

president of the New Zealand Court of Appeal, Robin (later Lord) Cooke, that the common 

law should be able to trump Parliament in certain situations. 
26 For a sample of the latter, see these lectures by Lord Neuberger, the president of the UK 

Supreme Court: “The Constitutional Role of the Supreme Court in the Context of Devolution 

in the UK” (14 October 2016); “Magna Carta: The Bible of the English Constitution or a 

Disgrace to the English Nation?” (18 June 2015); “‘Judge Not, That Ye Be Not Judged’: 

Judging Judicial Decision-Making” (29 January 2015); “The UK Constitutional Settlement 

and the Role of the UK Supreme Court” (10 October 2014).  

All are available at https://www.supremecourt.uk/news/speeches.html. 
27 Eg AXA General Insurance Ltd v Lord Advocate [2011] UKSC 46, [2012] 1 AC 868; In re 

Agricultural Sector (Wales) Bill [2014] UKSC 43, [2014] 1 WLR 2622; Robinson v 

Secretary of State for Northern Ireland [2002] UKHL 32, [2002] NI 390. 
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out in the European Convention on Human Rights (ECHR) into the domestic 
law of all parts of the United Kingdom.27 Recently, they were to the fore in 
what was possibly the most highly publicized case ever heard by the country’s 
highest court, the Miller case,28 which turned on whether Brexit could be 
triggered by the national government or only by legislation passed by the 
national Parliament – by eight to three, the Supreme Court justices favoured 
the latter position. 

Political Issues 

In the first half of the twentieth century, there was a predominant conservatism 
within common law supreme courts. In the third quarter, a degree of liberalism 
reared its head, perhaps symbolized most eloquently in the decision of the US 
Supreme Court in Brown v Board of Education,29 where the Court unanimously 
struck down the practice of educating young people along racially segregated 
lines. In the last quarter of the century, liberalism became the norm. More 
particularly, judges became more willing to adjudicate upon matters that would 
previously have been deemed too political for them to handle. Obviously, the 
extent of such judicial involvement may be dictated by what the country’s 
Constitution or legislation says about the role of the courts, but in cases where 
there is no such clear guidance, judges in common law countries now seem 
willing to contribute their tuppence worth, even if this extends only to laying 
down some general principles, while leaving the ultimate solution to 
politicians. 

In the United States, the Supreme Court had previously adhered to the 
political question doctrine, whereby, in politically sensitive cases, even if 
technically it did have jurisdiction, it would tend to decline it in favour of a 
solution hammered out by politicians. This position was softened in Baker v 
Carr,30 when the Court intervened to ensure greater equality among the number 
of representatives elected by voting districts  

 

27 A v Secretary of State for the Home Dept [2004] UKHL 56, [2005] 2 AC 68; Smith v 

Ministry of Defence [2013] UKSC 41, [2014] AC 52; Beghal v DPP [2015] UKSC 49, 

[2016] 1 AC 88; Belhaj v Straw [2017] UKSC 3, [2017] AC 964. 
28 R (Miller) v Secretary of State for Exiting the European Union [2017] UKSC 5, [2018] AC 

61. 
29 347 US 483 (1954). 
30 369 US 186 (1962). 



44 Apex Courts and the Common Law 

in Tennessee, but it was maintained in the 1980s, when unsuccessful 28attempts 
were made to ask the Supreme Court to hear cases alleging that the war in 
Vietnam or US military involvement in El Salvador was unconstitutional. 

Then came the seminal decision in Bush v Gore,31 where the Supreme Court 
played a determinative role in deciding the outcome of the presidential election 
of November 1999. Four of the justices held that the issue in that case was one 
that the Supreme Court should not deal with: they thought it should be left to 
Congress or to the state of Florida (where the outcome of the vote depended on 
whether certain ballot papers should be considered valid).29 But the other five 
justices were content not just to deal with the issue but also to decide it by 
ruling that no further recounting of the votes cast in Florida should take place, 
thereby handing victory in the election to the Republican candidate, George W. 
Bush. The case calls into question the continued existence of the political 
question doctrine and is strong evidence that, in the United States, top judges 
are now prepared to rush in where their predecessors feared to tread.30 

In Canada, the last decades of the twentieth century were marked by the 
repatriation of the Constitution and the enactment of the Canadian Charter of 
Rights and Freedoms in 1982. One of the issues taken to the Supreme Court in 
the early life of the Charter was Operation Dismantle v The Queen,31 where the 
judges were asked to rule that in allowing the US government to test cruise 
missiles over Canadian territory, the Canadian government was violating the 
right to life, liberty, and security of people in Canada.32 Here the Court ruled 
that the issue was justiciable but that there was no breach of the Charter. Wilson 
J said that it would not be appropriate for the courts to “second guess” the 
government on matters of defence but that the courts had a duty to respond if 
asked to decide whether any particular act of the government violated the rights 

of citizens.33 Webber puts this well when he writes, “The Court will not shy 
away from a genuine question of law simply because that question is politically 
charged.”34 

The role of the Canadian Supreme Court was again in question more than a 
decade later. The Constitution had been repatriated without the consent of the 
province of Quebec, where a referendum in 1980 had revealed that there was 
40 per cent support for the province’s secession from the federation. In a 

 
28 US 98 (2000). 
29 Justices Breyer, Ginsburg, Souter, and Stevens. 
30 See the collection of opinions collated in E.J. Dionne and W. Kristol (eds), Gore v Bush: The 

Court Cases and the Commentary (Washington, DC, Brookings Institution Press, 2001). 
31 [1985] 1 SCR 441. 
32 Protected by s 7 of the Canadian Charter of Rights and Freedoms: see above n 7. 
33 Above n 34 at para 64. 
34 J. Webber, The Constitution of Canada: A Contextual Analysis (Oxford, Hart Publishing, 2015) 

at 127. 
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second referendum in 1995, support for secession rose to 49.4 per cent, and 
this prompted the federal government to refer to the Supreme Court the 
question whether Canadian or international law conferred a right on Quebec’s 
legislature or government to bring about secession unilaterally. The Supreme 
Court first confirmed that the question asked of it was indeed justiciable, even 
the part relating to the content of international law.35 It held that the matter was 
not a “political question” in the sense used in the United States because the 
points raised did not require the Court to usurp any democratic decision that 
the people of Quebec might be called upon to make: the Court’s role was 
limited to considering aspects of the legal framework within which that 
democratic decision was to be made.36 

In its collective judgment, which has been described as “adroit” and “a 
masterstroke,” 37  the Supreme Court ruled that neither Canadian nor 
international law granted Quebec the right to secede but that if Quebec 
continued to press for secession on the back of winning a provincial 
referendum on the matter, then negotiations should take place between the 
Quebec government and the federal government on how to proceed. This is a 
classic example of courts judiciously self-limiting their role in governance: the 
judges clarified the legal framework within which politicians had to operate 
but then bowed out in favour of whatever solution could be politically 
negotiated within that framework. Martin, however, maintains that the 
influence of the Canadian Supreme Court on the country’s democracy has been 
anything but benign.38 

In the United Kingdom, the last decade has seen some intensely politicized 
issues come before the Supreme Court. In R (Gentle) v The Prime Minister,39 
the mothers of British soldiers who had died in Iraq sought a full investigation 

into their deaths under Article 2 of the ECHR (the rightto-life provision). In the 
end, the claim was rejected because, in the Court’s view, the duty to investigate 
arises only if there has been a breach of the substantive right to life in going to 
war in the first place, a breach that had not been established in this case. If there 
had been such a breach, the Court would have had jurisdiction. Indeed, in the 
words of Lady Hale, 

 
35 Reference re Secession of Quebec [1998] 2 SCR 217 at paras 24–31. 
36 Ibid at para 27. 
37 Webber, above n 37 at 53. 
38 R. Martin, The Most Dangerous Branch: How the Supreme Court of Canada Has Undermined 

Our Law and Our Democracy (Montreal and Kingston, McGill-Queen’s University Press, 

2005). 
39 [2008] UKHL 20, [2008] AC 1356. 
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As I understand it, it is now common ground that if a Convention right requires 

the court to examine and adjudicate upon matters which were previously regarded 

as non-justiciable, then adjudicate it must.40 

The mothers in question probably derived small comfort from the fact that a 
later public enquiry into the invasion of Iraq did conclude that the invasion was 
unnecessary.41 UK law, any more than Canadian law, has never adopted a 
political question doctrine in the explicit way in which the US Supreme Court 
has done, but it is hard to imagine the House of Lords in years gone by 
adjudicating on any aspect of the deployment of British troops abroad. 

In R (Bancoult) v Secretary of State for Foreign and Commonwealth 
Affairs,42 former residents of the Chagos Islands in the Indian Ocean sought a 
remedy for having been evicted from their homeland by their imperial masters 
in the late 1960s and early 1970s. Again the claim failed, but only by a vote of 
3–2 in the Appellate Committee of the House of Lords. It later transpired that 
not all relevant information had been disclosed to the court before it reached 
its decision, so an attempt was made to vacate the earlier judgment. This, too, 
failed by a majority of 3–2, but it would have succeeded if one of the judges 
who had previously dissented, Lord Mance, had maintained his position in the 
subsequent case.43 As has been well observed by Twomey,44 the case had the 
potential to revive the idea that there are certain things that parliaments cannot 
do if they violate fundamental human rights, but not enough justices of the UK 
Supreme Court were prepared to grasp that nettle.45 

As a final example of political issues being adjudicated upon in the United 
Kingdom, we can cite R v Chaytor, where the Supreme Court held that neither 
the Bill of Rights 1689 nor the doctrine of the exclusive jurisdiction of the 

 
40 Ibid at para 60. 
41 This more general enquiry was commenced in June 2009, charged with examining the 
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House of Commons should prevent the trial of former members of Parliament 
for falsely claiming parliamentary expenses.46 

In South Africa, the Constitutional Court recently ordered President Zuma 
to pay some of the costs involved in making alterations to his country home, 
thereby revoking a resolution by the National Assembly that had excused him 
from having to pay anything at all.47 In stirring words, Chief Justice Mogoeng 
opened the Court’s judgment by proclaiming that “constitutionalism, 
accountability and the rule of law constitute the sharp and mighty sword that 
stands ready to chop the ugly head of impunity off its stiffened neck.”48 The 
same Court has flexed its political muscles in several other cases. In United 
Democratic Movement v President of the Republic of South Africa, it 
considered the constitutionality of floor-crossing legislation, which the 
claimants argued was contrary to fundamental values in South Africa’s 1996 
Constitution because, they said, the rights to vote and to have proportional 
representation were part of the basic structure of the Constitution and therefore 
could not be amended at all.49 The Constitutional Court dismissed the claim but 
did agree that the mechanism used for amending the Constitution in this 
instance was unconstitutional. 

In the field of socio-economic rights, the Constitutional Court has been 
world-leading, although its initial enthusiasm for devising mechanisms to 

ensure that the government’s socio-economic policies were consistent with 
international human rights standards – in the Grootboom50  and Treatment 
Action Campaign51 cases – appeared to dim slightly in its more recent decision 
about payment for water, the Phiri case.52 It is too soon to know whether the 
tide has turned again as a result of the decision in Daniels v Scribante,53 where 
a majority on the Constitutional Court ruled that the owner of residential 
property owed a positive obligation to ensure that occupiers of the property 
were living in conditions that afforded them their human dignity. As Nolan has 
observed, this suggests a more activist approach than before to the horizontal 
application of the duty to protect socio-economic rights.54 
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By way of contrast, the Supreme Court of Ireland has to date played an 
understated role, particularly in the context of claims to social and economic 
rights. Thus, in Sinnott v Minister for Education, it refused to grab the 
opportunity to vindicate the right of disabled adults to receive education,55 and 
in TD v Minister for Education it refused to pay much regard to the right of 
children in care to have secure residential facilities.56 In Maguire v Ardagh, the 
Supreme Court ruled that the national Parliament had no power to set up an 
enquiry and compel the attendance of witnesses,57 a decision that was later 
endorsed in a referendum by a majority of 53 per cent to 47 per cent. In Pringle 
v Government of Ireland, the Supreme Court ruled that the Irish government 
could ratify the treaty setting up the European Stability Mechanism without 
needing to put it to a referendum,58 and a year later, the Court of Justice of the 
European Union agreed with that position. 59  Most recently, a unanimous, 
seven-judge Supreme Court issued a seminal decision holding that Ireland’s 
ban on asylum seekers from looking for work was unconstitutional, although it 
allowed the government a six-month period to consider how to rectify the 
matter.60 

New Causes of Action 

In today’s world, it is perhaps to be expected that novel claims will emerge that 
challenge senior judges to devise new principles reflecting current 
expectations. As well, judges have to interpret legislation devised for novel 
fields. As a result of UK membership of the European Union (EU), UK courts 
have had to accept that rights conferred under EU law must take priority even 
over provisions in UK acts of Parliament, whenever made.61 In the realm of 
public law, additional grounds for judicial review have been accepted, among 
which is the doctrine of legitimate expectations, with its obligation on public 
bodies to consult widely on proposed changes to policy.62 
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As far as human rights are concerned, I have argued elsewhere that the UK’s 
Human Rights Act 1998 has prompted top UK judges to belatedly develop a 
“common law of human rights,” one that may well need to play a greater role 
if, as the current British government has promised, the Human Rights Act is 
repealed.63 But there are still limits to how far the UK Supreme Court is willing 
to go in this context. While it will allow police forces to be sued for not 
protecting a victim’s right to life,64 it still refuses to impose a duty of care on 
police forces towards potential victims of crime.65 It is also content to protect 
people’s right to confidentiality but has stopped short of endorsing a full-blown 
right to privacy.66 It has adopted more generous rules on causation and time 
limits.67 In contract law, it has recognized new heads of damages,68 but it has 
still not accepted that there are general duties to contract in good faith and to 
act fairly.69 It has granted recognition to claims based on the presumption 
against unjust enrichment.7071 

In Canada, one recent example of a new cause of action is the 2014 decision 
of the Supreme Court in Bhasin v Hrynew,74 where the Court unanimously 
concluded that one of the general organizing principles of Canadian contract 
law is the principle that parties to a contract owe a duty of good faith to each 
other when performing that contract. This contrasts with the refusal of the UK 
Supreme Court to countenance such a principle, despite the growing criticism 
that English contract law is in dire need of some such overarching rationale 
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that could embrace the range of distinct protections (such as the doctrine of 
undue influence) that have arisen on a piecemeal basis.72  

 
72 See the brave judgment of Leggatt J in Yam Seng Pte Ltd v International Trade Corp [2013] 
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In another decision in 2014, 73Sattva Capital Corp v Creston Moly Corp,76 
the Canadian Supreme Court adhered to the line adopted in a significant House 
of Lords decision concerning the method to be used when interpreting 
contracts, Investors Compensation Scheme Ltd v West Bromwich Building 
Society,74 itself an attempt by Lord Hoffmann to introduce greater consistency 
and practicality into this vital area of private law and one that he repeated a 
decade later. 75  This new, interpretative approach is focused on treating 
contractual interpretation not as a question of law; instead, it favours relying 
on the interpretation that a reasonable observer would have come to had he or 
she witnessed the pre-contract negotiations between the parties. But the UK 
Supreme Court made it clear in a subsequent case that such an approach did 
not necessarily mean that the words explicitly used by contracting parties could 
be ignored, even if they had resulted in an extremely one-sided bargain.76 To 
that extent, as in Canada, the UK courts are prepared to leave parties to make 
what for them turn out to be very bad bargains. 

Canada has also greatly developed its law on unjust enrichment in recent 
years. It has moved beyond the approach preferred by other common law 
countries and opted to allow recovery in situations where, D having received a 
benefit and P having suffered a loss corresponding to that benefit, P can claim 
the benefit from D if there was no “juristic reason” for the benefit and loss. In 

one recent decision by the Supreme Court, the principle was applied to 
calculate how much each of two previously cohabiting people should be able 
to claim from the other for the benefits they had conferred on each other during 
their relationship.77 This is comparable to the “fairness” approach adopted by 
the UK Supreme Court when ruling on how the jointly owned property of a 
formerly cohabiting couple should be distributed.78 

In tort law, speaking generally, both the United Kingdom and Canada have 
recently developed rules that make it more difficult to make successful 
claims.79 In Australia, the courts have opted for their own specific approach to 
determining whether a duty of care should exist in novel circumstances. This 
was recently confirmed by the Court of Appeal of New South Wales in Makawe 
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Pty Limited v Randwick City Council,80 where the claimant was the purchaser 
of a building whose underground parking lot had flooded because, allegedly, 
the council had neglected to impose a condition on the construction of the 
building at a time when it was aware of the risk of flooding. In holding that 
there was no duty of care owed by the council to the purchaser, the court 
applied the “salient features” test, which had been endorsed by the High Court 
of Australia some years earlier in Sullivan v Moody.81 This was a deliberate 
abandonment of the previous test, which depended on foreseeability, 
proximity, and policy.82 It allows a range of connecting factors to be taken into 
account before imposing a duty of care. 

In the area of unjust enrichment law, the High Court of Australia has also 
departed from the common law norm by maintaining that the calculation of 
whether an enrichment still exists is to be made in accordance with general 
equitable principles rather than principles governing defences to claims of 
unfair enrichment.83 

The Second Trend: The Preference for Multifactorial Tests 

Running in tandem with the first trend, where courts are showing themselves 
ever more willing to promote a value-based approach to adjudication, there has 
been a noticeable second trend, where, in both public law and many areas of 
private law, top common law courts have couched their preferred tests for 
upholding these values in terms that are open-textured, flexible, and (to be 
frank) rather vague. They have tended to enunciate a plethora of considerations 
that need to be borne in mind when the tests are being applied – what makes 
an administrative decision unreasonable, for example, or when it would be 
“just” to impose a duty of care on an organization, or what circumstances are 
relevant to whether a contractual agreement is “fair.” Such multifactorial tests 
have proliferated, but the judges have understandably refrained from indicating 

which factors should carry more weight than others. Consequently, it is 
frequently impossible to discern why exactly the judges have come down in 
favour of one side to a dispute rather than the other. 

In adopting such an approach, the judges have been following in famous 
footsteps. Perhaps the most noteworthy exemplar in the public law field is the 
judgment of Lord Greene MR in the English Court of Appeal case of 
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Associated Provincial Picture Houses Ltd v Wednesbury Corporation,84 where 
he ruled that a body that had been granted a discretionary power by Parliament 
could not decide to exercise that power in a way that was so unreasonable that 
no reasonable authority would ever have considered doing so. 85  In the 
subsequent seventy years, there have been thousands of challenges based on 
this “Wednesbury unreasonableness” ground, and there are long sections in 
administrative law books pointing out the factors that should be borne in mind 
by a court when applying the test.8687 

In private law, the archetypal flexible standard is the one laid down by the 

House of Lords in Donoghue v Stevenson in 1932, where Lord Atkin and his 
brethren stated that an essential requirement that needed to be satisfied before 
a defendant could be sued for negligence was that the defendant owed the 
claimant a duty of care. A duty of care was said to exist if the defendant could 
reasonably have foreseen that his or her acts or omissions would be likely to 
injure a neighbour – that is, a person so closely and directly affected by the act 
or omission that the defendant ought reasonably to have had that person in 
contemplation when directing his or her mind to the act or omission in question. 

The progeny of this ruling is even more numerous than that of the 
Wednesbury principle, and the legal literature on when such injury can be 
reasonably foreseen is vast. The common, open-textured word in those two 
famous rulings is reasonable. It has been adopted in many other spheres of the 
law, too, and has been joined by a host of other such terms, which equally 
provide the courts with a large amount of discretion when seeking to arrive at 
what they perceive to be the appropriate conclusion on a given set of facts. 
These terms include equitable, fair, proportionate, and just. By definition, a 
conclusion that has been given such a label must have been reached only after 
all relevant factors have been weighed in the balance and a determination made 
as to which combination of factors finds most favour with the judges. 

Across common law countries, the law on judicial review of administrative 
action has now developed to such an extent that to maintain the shibboleth that 
such review is all about whether the right procedures have been adopted by the 
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decision-making body and not about the merits of the decision being 
challenged is somewhat disingenuous. The growing acceptance that public 
bodies must now act in a way that complies with human rights standards, and 
the creeping penetration of the doctrine of proportionality in this context, are 
evidence that the line between procedure and merits has become blurred almost 
to the point of invisibility. In the United Kingdom, justices of the Supreme 
Court have recently refused to sign up wholeheartedly to the doctrine of 
proportionality, even in a case where protection of the right to life was in play,88 
but, to all intents and purposes, the doctrine is already applied when the judges 
have to decide whether a measure taken in breach of a right was unreasonable 
because a less interfering measure would have been just as effective.89 In New 
Zealand, the courts have tended to follow the English approach to judicial 
review,90 but, from time to time, as in England, variations of the grounds for 
review come to the fore.91 Australia, again an outlier, has tended to stick to a 
rather formalistic approach, which applies the Wednesbury formulation in a 
traditional manner.92 

In Canada, until recently, the Supreme Court was insistent that the courts 
should apply three discrete standards of judicial review, depending on the 
pragmatic and functional dimensions to the issue in question.93 These were (a) 
whether the decision being reviewed was correct, (b) whether it was 

reasonable, and (c) whether it was patently unreasonable.9495 But this approach 
was altered by the Court in 2008 when, in Dunsmuir v New Brunswick,97 it 
reduced the types of review to two (doing away with patent unreasonableness) 
and changed the basis on which the decision between the two is made to the 
appropriateness or not of showing deference to the decision maker in question, 
given the nature of the matter being decided. 

This latter change may not be that different from the previous “pragmatic 
and functional” approach, but it does have the merit of focusing attention on 
whether courts should be second-guessing the merits of decisions taken by 
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bodies that may have more democratic and experiential credentials. 96 
Nevertheless, some commentators believe that Dunsmuir has rendered 
Canadian administrative law unstable and have argued for reforms.97 A recent 
study suggests, moreover, that in the years since it adopted this new approach, 
the Supreme Court of  
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- 

Canada has shown itself to be more deferential to decision-making bod ies than 
it was under the previous test.98 

In Ireland, too, the courts have not exactly covered themselves in glory as 
far as the adoption of clear standards of judicial review is concerned. Not 
wanting to be seen to be relying on the English precedent of Wednesbury, 
which was not even cited by the Irish Supreme Court until 1986, Irish judges 
have opted for an even more open-textured test. In The State (Keegan) v 
Stardust Victims’ Compensation Tribunal,99 Henchy J put it thus: 

I would myself consider that the test of unreasonableness or irrationality in judicial 

review lies in considering whether the impugned decision plainly and 

unambiguously flies in the face of fundamental reason and common sense. If it 

does, then the decision-maker should be held to have acted ultra vires.100 

This “common sense” approach – which might appeal to non- lawyers – has 
not made the task of Irish lawyers any easier when advising clients as to 
whether an administrative decision is challengeable or not. The picture has 
since been made more complex by the willingness of the Supreme Court, in 
Meadows v The Minister for Justice, Equality and Law Reform,101 to qualify 
the Keegan approach when determining the reasonableness of an 
administrative decision affecting constitutional or fundamental rights: in such 

cases, the courts can overturn the decision if they think it is “disproportionate” 
in the circumstances. In its most recent comments on the “effectiveness” of 
judicial review as a remedy, the Supreme Court of Ireland, in AAA v Minister 
for Justice,102 has made it clear that, in some circumstances, the intensity of 
judicial review can bring the process very close to that of an appeal on the 
merits.103 

In private law, the most obvious example of the amplification of an already 
vague test into an even vaguer one is the way in which the courts have 
explained when a duty of care arises in the law of tort. It was in Caparo 
Industries plc v Dickman that the House of Lords determined that whether a 
duty of care existed depended on whether it would be “fair, just and 
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reasonable” for such a duty to be imposed.104 A more recent example of the 
same phenomenon is the way in which the courts have extended the reach of 
the doctrine of vicarious liability in tort law. This doctrine used to apply only 
in a master-servant context, where an employer could be allocated the 
responsibility for losses caused by an employee because the employer was 
more likely to be insured against such losses and, in any event, would have a 
deeper pocket out of which to pay compensation if not insured. 

Today the doctrine applies to all situations where a defendant can be said to 
be in a better position to bear the risk, principally because he or she created the 
situation in which some other person used an opportunity and, as a result, 
caused loss to another. This is what the UK Supreme Court effectively held in 
Various Claimants v Catholic Child Welfare Society105 (“the Christian Brothers 
case”) and further developed in Cox v Ministry of Justice,106 a legal reform that 
has been described as showing that vicarious liability is “on the move.”107 In 
Lord Reed’s words, 

The essential idea is that the defendant should be liable for torts that may fairly be 

regarded as risks of his business activities, whether they are committed for the 

purpose of furthering those activities or not.108 

That such an approach is in tune with wider thinking on responsibilization is 
apparent from the case of O’Keeffe v Hickey, which came before Ireland’s 
Supreme Court in 2008 and again involved sexual abuse by a schoolteacher. 
The Supreme Court held that the state could not be vicar iously liable either for 
the abuse itself or for the failure of the “manager” of the school, a church 
appointee, to take any effective steps to investigate it.109 But when the applicant 
took her complaint to the ECtHR, she won.110 The Grand Chamber held by 11–
6 that there had been a violation of Article 3 of the ECHR (the right not to be 
ill treated) and also of Article 13 as regards the failure of Irish law to provide 
an effective domestic remedy for the violation of Article 3 in this type of 
situation. Unusually, one of the Irish Supreme Court justices subsequently 
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- 

published a piece in which he strongly criticized the ECtHR for ignoring its 
own rules on the need for applicants to exhaust domestic remedies before 
proceeding to Strasbourg.111 

English contract law is also moving, it could be argued, towards the adoption 
of principles that require a variety of factors to be taken into account before the 
outworkings of the principles can be determined. In Cavendish Square Holding 
BV v Talal El Makdessi, the UK Supreme Court held that whether a liquidated 
damages clause was enforceable depended on what was an appropriate balance 
between the interests of the conflicting parties.114 English contract law still 
clings fairly tightly to the doctrines of consideration and frustration and, as 
already noted, has yet to succumb to the temptation to develop a general 
principle of fairness in contract law, but, increasingly, it is favouring principles 
that allow for a degree of flexibility in deciding whether a defendant should be 
held liable to pay damages. In the particular subset of contract law governing 

employment relationships, the Supreme Court has favoured a “realistic” 
approach to whether a worker is, in law, an employee or an independent 
contractor112 and to whether a former employee is prohibited from using any 
knowledge obtained from prior work experience to make money for him- or 
herself in a separate subsequent venture.113 

Furthermore, the legislation on unfair dismissal in English law expressly 
states that the determination of the question whether a dismissal is fair or unfair 
“(a) depends on whether in the circumstances (including the size and 
administrative resources of the employer’s undertaking) the employer acted 
reasonably or unreasonably in treating it as a sufficient reason for dismissing 
the employee, and (b) shall be determined in accordance with equity and the 
substantial merits of the case.”114 This again confers considerable discretion on 
first-instance judges to decide cases by pitting one set of factors against another 
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and plumping for the one that is most in touch with their instincts. This is not 
quite palm-tree justice, but it does make outcomes somewhat unpredictable. 

The United States115 and Canada116 have witnessed a similar growth in the 
reach of vicarious liability, although the High Court of Australia has been more 
conservative.117 In the context of employment law, several jurisdictions have 
held employers to be liable for the sexual harassment or other forms of 
discrimination suffered by their employees at the hands of third parties such as 
fellow employees, customers, and clients.118The Positive Aspect to the Two 

Trends: Greater Transparency 

In general, we should welcome the fact that top courts in common law countries 
are adjudicating new types of issues and developing multifactorial tests to 
resolve them. It suggests that the judges are more conscious of the important 
role they play in the governance of soci ety and of the expectation that the 
public has that they will explain their judgments in a detailed and convincing 
manner. If public trust in judges is to be maintained at the high level that it 
currently occupies in these countries, judges will have to continue to 
demonstrate not just impartiality and incorruptibility but also a talent for 
consistency and transparency. If they are to trespass into areas, especially 
political or moral areas, that they previously avoided, they will have to be able 
to justify doing so. 

It is difficult for them to do so if legislators have deliberately refused to make 
laws in a particular field, as is the case with most legislatures, for instance, 
regarding assisted suicide. In R (Nicklinson) v Ministry of Justice,119 five of the 
nine justices who sat in the UK Supreme Court thought that they did have 
constitutional authority to make a declaration that the general prohibition on 
assisted suicide in s. 2 of the Suicide Act 1961 was incompatible with Article 
8 of the ECHR; of these, however, three would have declined the declaration,120 
while only two would have granted it.121 The other four judges thought that the 

 
115 Meyer v Holley 527 US 280 (2003), although, on the facts, the Court held that there was no 
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- 

matter was best left to Parliament’s assessment.122 The Irish Supreme Court has 
reached a similar conclusion,123 but the Canadian Supreme Court has been 
bolder, striking down the prohibition on assisted suicide as contrary to the 
right-to-life provision in the Canadian Charter of Rights and Freedoms.124 It 
suspended its declaration of invalidity for twelve months to allow the 
government to bring about a change to the legislation. 

At times, the very divisiveness of an issue can provide a tenable excuse for 
a top court to provide what it deems to be the appropriate solution. It is not 

unreasonable to suppose that individual legislators, and maybe even political 
parties, would prefer judges to intervene in some situations because it takes the 
pressure off the politicians to adopt positions that may not be immediately 
attractive to their usual support base. As an instance of this one could point to 
the decisions by the South African Constitutional Court and the US Supreme 
Court concerning the constitutional right to enter into same-sex marriage.125 

The very act of adopting multifactorial tests as methods for resolving 
contentious issues means that judges are challenging themselves to engage in 
more nuanced reasoning when delivering their judgments. They are duty-
bound to explicitly take into account the factors that they have previously listed 
as relevant to the matter at hand, and they are required to justify their 
assessment that, taken in the round, the factors lead to one conclusion rather 
than another. If the court issuing the decision is a first-instance or intermediate 
appellate court, the judges will be anxious to protect themselves against being 
overturned on appeal and will therefore seek to be assiduous in their balancing 
exercise. If the court is a final appeal court, it too will want to be sure that its 
assessment of where the balance lies is fully rationalized.126 The judges may be 
conscious that if the legislators do not agree with their assessment, it can be 
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overturned, but if an inability to reach consensus among the legislators is one 
of the reasons for the court becoming involved in the first place, the wait for 
legislative correction may be a long one. In countries such as the United 
Kingdom and Ireland, which are subject to oversight by the ECtHR, judges will 
also be conscious that if their assessment is reviewed by that Court in 
Strasbourg, the judges there will apply the checklist of values and principles 
that it has developed over the last fifty-eight years.127 

 
127 The first judgment of the ECtHR was issued in 1960. 
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The Negative Aspect to the Two Trends: Less Certainty 

There is, however, a significant downside to the enhanced willingness of top 
courts to enter new pastures and enunciate new, pluralistic tests. It is that 
individuals, and businesses, that want to plan their activities in a way that 

ensures they do not transgress the law may find it much more difficult to do so 
because they may not be able to anticipate what view a court will ultimately 
take of their approach. The more factors that are eligible to be taken into 
account in an assessment of legality, the less easy it will be for anyone, 
including legal advisers, to reach a reliable view as to what will be deemed 
legally acceptable. To try to immunize themselves against accusations of 
illegality, individuals and businesses may seek more and more legal advice, 
but, as most of us are aware, lawyers can reasonably disagree as to how a court 
might look upon a situation. The result could be more litigation than is really 
necessary, with all the consequential wasted time and expenditure. In turn, this 
will tend to bring the whole legal system into disrepute, and the motivation of 
lawyers even more so. 

Still, this negative aspect to recent trends should not be overemphasized. For 
a start, there will always be an element of uncertainty in any adjudication 
concerning the legality of actions or omissions. For every civil wrong (and 
most crimes) there are defences. It is the job of lawyers to represent their clients 
to the best of their ability, and they will therefore exploit potential defences to 
the full. More importantly, the multi-varied nature of the factors that are to be 
taken into account under many of the new tests means that defendants should 
have just as great a chance of winning their cases as the claimants who are 
initiating the litigation. If the test is one that stresses the need for fairness, 
equity, or justice, there is no a priori reason why a defendant should not benefit 
from those goals just as much as a claimant. Indeed, such goals may allow both 

parties to raise points that, under the previous law, may not have been deemed 
relevant. In any event, in most legal systems, it is still the claimant who carries 
both the burden of proof and the risk as regards costs. This disincentive will 
not be alleviated by the uncertainty of the law; in fact, it will be increased. 

Conclusion 

Judges who sit in a common law country’s top court are frequently confronted 
with very difficult legal problems. Rather than finding facts and applying clear 
law to those facts, which is the main task facing judges in lower tiers of the 
judiciary, judges at the top spend nearly all their time considering what the law 
should be on particular issues. As the rule of law becomes an ever more deeply 
entrenched value in democracies,128 an inevitable corollary is that courts are 
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seen as the appropriate fora for resolving all manner of disputes that, for 
whatever reason, have not managed to be dealt with through negotiation, 
arbitration, mediation, or conciliation.129 

Litigation at the Supreme Court level is usually, therefore, a highstakes 
affair. Quite apart from the costs involved, the way in which the judges decide 
a dispute could have huge consequences not just for the parties to the litigation 
but also for countless other players in society, including private businesses, 
public bodies, and the state itself. The reasoning given for a decision, because 
of the fundamental role played by the doctrine of precedent in common law 
systems, is crucial: the principles enunciated need to be clear and nuanced 
enough to be readily applicable in similar future disputes. This could be 
depicted as the “top-down” approach to judicial reasoning referred to by Daly 
in his Introduction to this book. 

This chapter has sought to demonstrate, albeit through a self-serving 
selection of cases plucked from the databases of various common law Supreme 
Courts around the world, that top judges are increasingly willing to play a role 
in solving novel legal problems and that, in doing so, they are keen to display 
an awareness that a multitude of considerations need to be taken into account 
before conclusions are reached on appropriate solutions. 130  Sometimes this 
resort to cataloguing the relevant factors to consider may occur because judges 

are responding to difficulties that they have encountered in reconciling existing 
precedents; at other times, it may be the result of the ingenious argumentation 
of the lawyers who have pleaded in front of the judges. 

As modern living becomes more complex, as subtle distinctions become 
more necessary, and as competing interests become more heterogeneous, the 
challenges facing top judges grow correspondingly greater. They have different 
audiences to satisfy, they have their own judicial oath to obey, and they have 
their consciences to live with. They know that their decisions will be closely 
scrutinized not just by parties to the litigation but also by many others, whether 
professionally qualified in the law or not. It should hardly be surprising, then, 
that when enunciating their decisions, judges in apex courts should seek to do 
so in a way that indicates precisely why they favoured solution A over solutions 
B, C, or D. In doing so, they see the advantage in identifying particular features 
of a case that pull in favour of solution A. Features that would be more aligned 
with solutions B, C, or D are often mentioned precisely to underscore the 
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difference that those features make and why they are not as persuasive as those 
favouring solution A. 

I submit that top common law judges are today more conscious than ever of 
their importance in the development of their legal system. Aware that they are 
also more accountable than ever, they are keen to justify their decisions in ways 
that are easily understood by laypeople and less susceptible to subversion by 
legal professionals who are disappointed by the result. 131 Announcing that 
solution A is the one that is reasonable, fair, or just – because (e.g.) the 
combined persuasive weight of factors 1, 2, 3, and 4 is greater than that of 
factors 1, 3, 5, and 6 – is a clever way of deflecting outright negative criticism. 
It may also be a genuine reflection of the thought processes at work in the 
judges’ minds. 

Most of us, when pondering the pros and cons of a proposition, can see merit 
on both, or all, sides, and what makes us opt for one side rather than another is 
the combination of factors pulling us in that direction. Even if we cannot 

quantify the relative weight of the various pros and cons, we can somehow 
calculate the optimum choice. Our subconscious may be operative during this 
decision-making process, as may factors such as our wish to be consistent with 
what we have decided in the past or our desire not to appear out of step with 
our current colleagues.132 This particularization of the factors that have swung 
a decision a certain way is perhaps an illustration of what Daly, in his 
Introduction, refers to as a “bottom-up” approach to judicial reasoning. In my 
view, judges in apex courts are today increasingly engaging in a mixture of top-
down and bottom-up reasoning because they see the combination of 
approaches as giving the whole judicial process enhanced legitimacy. 

Whatever mental processes are at work, the outcome is a series of judicial 
forays that, while treading new ground and producing greater transparency, are 
also making the ground in question less firm and the pathways across it more 
treacherous. The best judges are those who are able to explore unknown 
territory, while leaving reliable footsteps, which can be followed by those who 
come after. Whether the successors will arrive at the same destination as their 
predecessors will depend on other environmental features prevalent at the time. 
In such a fashion is the legal map of every country constantly being redrawn to 
an everlarger scale. 

 
131 Cp R. Posner, How Judges Think (Cambridge, MA, Harvard University Press, 2008) esp ch 2 
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Judges (Oxford, Hart Publishing, 2011) at 414–23. 



  1    Th is is one of the problems with the concepts of  ‘ conditions ’  and  ‘ warranties ’  in the common law of 
contract: they are each defi ned in terms of whether a breach of the clause allows the victim of the breach 
to bring the contract to an end. We need something more than a purely consequentialist defi nition.  
  2    Th ere are four other permanently inhabited overseas US territories: American Samoa, Guam, 
Northern Mariana Islands and the US Virgin Islands. All but the last have a constitution of some kind.  
  3    Th is fi gure includes the sub-entities of Sevastopol and Crimea, the annexation of which by Russia 
in 2014 is not widely recognised around the world.  
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 Common Law Constitutional Rights 

at the Devolved Level  

   BRICE   DICKSON    

   I. Introduction  

 Th e concept of common law constitutional rights is a slippery one. Th ere is no 
consensus as to when a claim can justifi ably be elevated to the status of a right, let 
alone a constitutional right. Unless both rights and constitutional rights are to be 
defi ned purely by the consequences fl owing from their breach, which would be 
somewhat illogical, 1  there is the additional problem of reaching agreement on what 
those consequences should be. When these diffi  culties play out at a national level 
they are diffi  cult enough to resolve, but the diffi  culties are compounded at a sub-
national level. For constitutions, let us remember, are not the preserve of national 
states. In the US there is not just the federal Constitution dating from 1789 but 
also 50 state constitutions. Puerto Rico, which is not a state but an unincorporated 
territory of the US, 2  also has a Constitution (and a Bill of Rights) dating from 1952 
and there is an ongoing campaign to get approval for a constitution for a new  ‘ state ’  
of Washington DC. Th e Russian Federation currently comprises 85 sub-entities, 3  
each of which has its own constitution, Parliament and even constitutional court. 

 Th e UK is a unitary state, not a federation, but it comprises three separate legal 
jurisdictions  –  England and Wales, Scotland and Northern Ireland. Th is means 
that these entities each have their own court systems. Scotland and Northern 
Ireland are not only separate jurisdictions (eg for purposes of private international 
law) but also regions to which considerable legislative and executive powers have 
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  4    Government of Wales Acts 1998 and 2006; Wales Acts 2014 and 2017;       A   Sherlock   ,  ‘  Th e Continuing 
Development of Devolution in Wales  ’  ( 2015 )  21      European Public Law    329   .   
  5          G   Parry   ,  ‘  Is breaking up hard to do ?  Th e case for a separate Welsh jurisdiction  ’  ( 2017 )  57      Irish Jurist 
(ns)    61   .   
  6    Th e  ‘ no ’  side won by 55.3 %  to 44.7 %  of the vote.  
  7    Th e progress made regarding devolution of powers to Scotland is helpfully summarised in a paper 
available on the Scottish Parliament ’ s website:   www.parliament.scot/PublicInformationdocuments/
ListDevolvedPowers0817.pdf  .  

been devolved. Signifi cant powers have also been devolved to Wales, 4  and there 
is now an intensifying campaign for Wales to be granted separate jurisdictional 
status from England as well. 5  

 Th is chapter explores the viability of the concept of common law constitutional 
rights at the devolved level in the UK. Do such rights exist ?  If so, what is their 
content and does this content diff er depending on the devolved area in question ?  
How do these rights sit alongside national common law constitutional rights ?  If 
there is a clash, which takes priority ?  In attempting to answer such questions the 
chapter will begin by considering the position in each of the three devolved areas 
before attempting to draw some more general conclusions regarding the viabil-
ity of the concept of common law constitutional rights at the devolved level. It 
will then examine the consequences of those conclusions for the viability of the 
concept at the national level. It will deduce that the concept may be less viable than 
many commentators believe it to be.  

   II. Th e Position in Scotland  

 In the UK, Scotland is the area to which more powers have been devolved than 
anywhere else. In the wake of the narrow result in the referendum on Scottish 
independence held on 18 September 2014, 6  negotiations between the Scottish 
and UK governments led to the devolution of further powers to Scotland by the 
Scotland Act 2016. 7  Th is could be a reason for suspecting that common law consti-
tutional rights may play a larger role in Scotland than in other devolved areas of 
the UK, for if the Scottish Parliament and Government have been the most active 
of all the devolved institutions, it is conceivable that Scottish judges (or even 
Supreme Court Justices in appeals from Scotland) may have developed common 
law principles regulating that activism in ways which, directly or indirectly, confer 
rights on individuals or collectivities in Scotland. If those individuals or collectivi-
ties are able to seek vindication of those rights in a court, it could be said that they 
have acquired common law constitutional rights which are peculiar to the Scottish 
devolution regime. 

 Before dismissing such a possibility out of hand, it is worth recalling that 
Scottish common law does not have to have the same content as the common 
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  8          D   Sharp   ,  ‘  Parliamentary sovereignty: a Scottish perspective  ’  ( 2010 )  6      Cambridge Student Law 
Review    135    ;       G   Little   ,  ‘  Scotland and parliamentary sovereignty  ’  ( 2004 )  24      Legal Studies    540    ;       C   Kidd   , 
 ‘  Sovereignty and the Scottish Constitution before 1707  ’  [ 2004 ]     Juridical Review    225   .   
  9    [2011] UKSC 46, [2012] 1 AC 868.  

law of England and Wales. Judge-made law existed in Scotland before it joined 
with England and Wales in forming the Union of Great Britain in 1707. Moreover, 
Scotland ’ s legal system was not thereaft er absorbed by the English legal system 
to anything like the same extent as the legal systems of Wales and Ireland had 
been from the sixteenth century onwards. It was not merely that the concept of 
equity was not taken up in Scotland, that arrangements for allowing loans to be 
secured against property remained diff erent, that diff erent Scottish legal terminol-
ogy was retained, or that appeals from Scotland to the top UK court were never 
permitted in criminal cases. Th ere were more fundamental diff erences, such as the 
Scots ’  scepticism of the doctrine of parliamentary sovereignty and their concomi-
tant preference for regarding the Scottish people as sovereign. 8  Even aft er 1707 
there was no edict that the common law of Scotland had to be identical to that in 
England and Wales, just as there is no assumption that judge-made law in other 
common law countries which are now independent, such as Australia or Ireland, 
has to remain the same as that in England and Wales. 

   A. Th e AXA Case  

 Th e reality is, however, that it is extremely diffi  cult to fi nd strong supporting 
evidence that judges in Scotland have created any common law constitutional 
rights specifi c to Scotland. Some may point to the Supreme Court case of  AXA 
General Insurance Ltd v Lord Advocate  9  in this regard, but it does not fi t the bill. Th e 
appellant insurance companies were challenging the lawfulness of the Damages 
(Asbestos-related Conditions) (Scotland) Act 2009, an Act of the Scottish Parlia-
ment. Th ey argued that the Act was incompatible with their rights under Article 1 
of Protocol 1 to the European Convention on Human Rights (the ECHR), which 
protects the right to peaceful enjoyment of one ’ s possessions and is part of UK law 
by virtue of the Human Rights Act 1998 (HRA), because the Act declared that 
asbestos-related pleural plaques and other asbestos-related conditions constituted 
personal injuries actionable under Scottish law, thereby exposing the insurance 
companies to greater claims from those who had bought liability insurance poli-
cies with them. Th e companies also argued, relying on the common law, that the 
2009 Act was invalid because it was unreasonable, irrational or an arbitrary exer-
cise of the legislative authority of the Scottish Parliament. Th e Supreme Court 
dismissed both arguments, holding that, as far as ECHR rights are concerned, the 
Act pursued a legitimate aim in a reasonably proportionate manner. As regards 
the common law argument, it stressed that the test for deciding whether an Act 
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  10    Ibid, [51].  
  11    Ibid, [97].  
  12    Ibid, [153]. At [169] Lord Reed endorsed Lord Hope ’ s view, expressed in     Eba v Advocate General 
for Scotland   [ 2011 ]  UKSC 29   , [2012] 1 AC 710, [8], that the rule of law  ‘ is the basis on which the entire 
system of judicial review rests ’ .  
  13    Lord Reed appeared to accept that such review could be called  ‘ constitutional review ’ , the term 
used by counsel for the Lord Advocate when conceding that devolved legislation is subject to review if 
it off ends against fundamental rights or the rule of law: ibid, [149].  
  14    [2005] UKHL 56, [2006] 1 AC 262, [102], [104] – [107] and [159] respectively.  
  15    Lord Bingham, in his book  Th e Rule of Law  (London, Allen Lane, 2010) 167; Lord Neuberger in his 
Lord Alexander of Weedon lecture,  ‘ Who are the Masters Now ?  ’  (6 April 2011) [73].  

of the Scottish Parliament is invalid is not whether it is unreasonable, irrational or 
arbitrary, but whether it violates the rule of law. Lord Hope put it thus: 

  We now have in Scotland a government which enjoys a large majority in the Scottish 
Parliament. Its party dominates the only chamber in that Parliament and the commit-
tees by which bills that are in progress are scrutinised. It is not entirely unthinkable that 
a government which has that power may seek to use it to abolish judicial review or to 
diminish the role of the courts in protecting the interests of the individual. Whether 
this is likely to happen is not the point. It is enough that it might conceivably do so. Th e 
rule of law requires that the judges must retain the power to insist that legislation of that 
extreme kind is not law which the courts will recognise. 10   

 Lord Mance agreed, suggesting that a blatantly discriminatory measure by a devolved 
Parliament or Assembly would be challengeable under the common law  ‘ as off ending 
against fundamental rights or the rule of law, at the very core of which are principles 
of equality of treatment ’ . 11  Lord Reed was of the same view. He said that when the UK 
Parliament passed the Scotland Act 1998 it did not do so in a vacuum:  ‘ it legislated 
for a liberal democracy founded on particular constitutional principles and tradi-
tions. Th at being so, Parliament cannot be taken to have intended to establish a body 
which was free to abrogate fundamental rights or to violate the rule of law ’ . 12  

 Th ese remarks, from one English and two Scottish Supreme Court Justices, are 
very signifi cant. Th ey strongly suggest that, whatever the position vis- à -vis legisla-
tion enacted by the UK Parliament, legislation enacted by the Scottish Parliament 
is reviewable on rule of law grounds, even if a breach of fundamental rights is not 
also alleged. Th ere is, in other words, a common law constitutional right to review 
devolved legislation if it breaches the rule of law (or fundamental rights). 13  But the 
right is not peculiar to Scotland; it exists as regards devolved legislation in Wales 
and Northern Ireland as well. As yet there is no clear indication that the right exists 
in relation to legislation enacted by the UK Parliament: there are dicta to that eff ect 
from Lord Steyn, Lord Hope and Lady Hale in  R (Jackson) v Attorney General , 14  
but the proposition has not yet formed the  ratio decidendi  of any judicial decision. 
In recent years a former senior Law Lord and a former President of the Supreme 
Court have each suggested that parliamentary sovereignty is not so constrained. 15  
Th ey see that doctrine as a constitutional fundamental which was not created by 
and cannot be altered by the courts.  
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  16    Th e other three cases are     Martin v HM Advocate   [ 2010 ]  UKSC 10, 2010 SLT 412   ;     Imperial Tobacco 
Ltd v Lord Advocate   [ 2012 ]  UKSC 61, 2015 SC    (UKSC) 153 and     Re UK Withdrawal from the European 
Union (Legal Continuity) (Scotland) Bill   [ 2018 ]  UKSC 64   , [2019] 2 WLR 1. Even if common law 
constitutionalism may be said to have played some role in the decision of these cases, common law 
constitutional rights certainly did not.  
  17    [2007] UKHL 53, 2008 SC (UKSC) 107.  
  18    In particular, Arts 8 (the right to a private life), 9 (the right to freedom of conscience), 10 (the right 
to freedom of expression), 11 (the right to freedom of association) and 14 (the right to freedom from 
discrimination).  
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cultural life ’ ), though of course the UDHR is not a binding treaty; Art 15 of the International Covenant 
on Economic, Social and Cultural Rights 1966 (also on the right to take part in cultural life) and Principle 
22 of the Rio Declaration on Environment and Development 1992 (the duty on states to enable the eff ec-
tive participation of local communities in achieving sustainable development, again not a binding treaty 
obligation): 2004 SC 78, 88 – 9 (before Lord Brodie in the Outer House of the Court of Session).  
  20    [2013] UKSC 22, 2013 SC (UKSC) 236.  
  21    s 72(10).  

   B. Other Cases on Legislative Competence  

 It is correct that the view taken by the Supreme Court as to the legislative compe-
tence of the Scottish Parliament may diff er from the view taken as to the legislative 
competence of the Welsh or Northern Ireland Assembly, but if that occurs it is 
likely to be a result of variations in exactly what qualifi es as a transferred matter in 
each of the three devolved areas. It is worth briefl y examining the case law of the 
Supreme Court (and of its predecessor, the Appellate Committee of the House of 
Lords, from 1998 to 2009) to see if any inference can be drawn from it that consti-
tutional common law rights have been recognised at the devolved level. As regards 
Scotland there have been at least seven apex court cases on legislative competence, 
four of which could be said to have raised rights issues. 16  

 In  Whaley v Lord Advocate  17  two supporters of fox hunting, which had been 
criminalised by the Protection of Wild Mammals (Scotland) Act 2002, sought a 
declaration that the Act was outside the competence of the Scottish Parliament 
because it violated the petitioners ’  rights under the ECHR 18  as well as other inter-
national obligations supposedly binding on the UK. 19  None of the courts which 
considered these arguments agreed with them, with the House of Lords unani-
mously holding that even if ECHR rights had been breached, the breach was 
justifi ed and proportionate. Th ere is nothing in the judgments to suggest that any 
common law constitutional rights were at issue. 

 In  Salvesen v Riddell  20  the Supreme Court found that the rights of the claim-
ant landlord under Article 1 of Protocol 1 to the ECHR had been violated by the 
Agricultural Holdings (Scotland) Act 2003, 21  which was therefore outside the 
legislative competence of the Scottish Parliament to make. Th e subsection in 
question particularly disadvantaged a group of landlords who had served certain 
notices between September 2002 and June 2003. However, the Court took the 
unusual step of suspending the operation of its order until the defect in the legis-
lation could be corrected, retrospectively as well as prospectively. Th is gave the 
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  22    [2016] UKSC 51, 2017 SC (UKSC) 29.  
  23    s 39(2)(a)(i).  
  24    [2017] UKSC 25, 2017 SC (UKSC) 101.  
  25    As in the Northern Ireland case of     Robinson v Secretary of State for Northern Ireland   [ 2002 ]  UKHL 
32   , [2002] NI 390, on which see 00 below.  
  26    See, eg,     Aberdeen City and Shire Strategic Development Planning Authority v Elsick Development 
Company Ltd   [ 2017 ]  UKSC 66, 2017 SC    (UKSC) 67, where the Supreme Court found the SDPA ’ s plan-
ning scheme to be ultra vires the Town and Country Planning (Scotland) Act 1997.  
  27    See, eg,     Scotch Whisky Association v Th e Lord Advocate   [ 2017 ]  UKSC 76   , on whether the Alcohol 
(Minimum Pricing) (Scotland) Act 2012 was contrary to EU law.  
  28    For a case where the principle of proportionality was essentially the basis for a ruling that a phar-
macist had been unlawfully struck off  the register of pharmacists because he had pleaded guilty to three 
counts of domestic violence, see     Habib Khan v General Pharmaceutical Council   [ 2016 ]  UKSC 64  .  See 
too     In the Matter of EV (A Child)   [ 2017 ]  UKSC 15, 2017 SC (UKSC) 67   , where the doctrine was applied 
in a case whether a permanent adoption order should be made in relation to a child.  
  29    In     Sadovska v Secretary of State for the Home Department   [ 2017 ]  UKSC 54, 2017 SC    (UKSC) 38 the 
Supreme Court held that if an EU state wishes to remove the permanent right of residence of an EU 
citizen it bears the onus of proving that the alleged abuse of rights or fraud in question has been committed.  

Scottish Parliament time, aft er undertaking further research and consultations, to 
formulate reforms that respected the parties ’  Convention rights. Again, as the case 
involved only Convention rights it is not possible to draw any guidance from it 
regarding common law constitutional rights. 

  Christian Institute v Lord Advocate  is a case where the Supreme Court held that, 
while Part 4 of the Children and Young People (Scotland) Act 2014 was within 
the legislative competence of the Scottish Parliament to make, it was nevertheless 
not made  ‘ in accordance with law ’  as it lacked safeguards for examining whether 
access to private information was proportionate to the individuals ’  rights under 
Article 8 of the ECHR. 22  For the same reason it was incompatible with EU law. As 
in  Whaley  and  Salvesen , however, this decision was reached without any reference 
being made to common law rights. 

 Finally, in  AB v Her Majesty ’ s Advocate  the appellant successfully argued that 
the Sexual Off ences (Scotland) Act 2009 23  was incompatible with his Article 8 
right to a private life because the criminal charges laid against him, which in a 
later case precluded him from relying on the defence that he thought the girl he 
had had sex with was 16 or older, did not give him offi  cial notice that consensual 
sexual activity with children aged 13 to 16 was an off ence. 24  Once more, common 
law constitutional rights did not enter the picture. 

 We can see from these four cases that it can oft en be diffi  cult to determine 
whether or not a devolved legislature such as the Scottish Parliament has acted 
within its legislative competence. Th e answer will turn on the precise wording of the 
devolution Act  and  of the proposed devolved legislation. Arguments over legislative 
competence certainly raise constitutional questions and might even be said to raise 
common law  constitutionalism  in so far as the judges who are required to answer 
the questions may fi nd themselves applying common law principles concerning 
statutory interpretation, 25  the ultra vires doctrine, 26  the legality principle, 27  the 
concepts of reasonableness and rationality, the doctrine of proportionality 28  or 
the burden of proof. 29  But in doing so judges are not necessarily engaging with 
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  30    [2011] UKSC 29, [2012] 1 AC 710. Th e appeal resulted in a judgment of the whole Court, handed 
down by Lord Hope.  
  31        R v Lord Chancellor, ex parte Witham   [ 1998 ]  QB 575 (Div Ct)   ;     R (UNISON) v Lord Chancellor   
[ 2017 ]  UKSC 51   , [2017] 3 WLR 409.  
  32        R (Cart) v Th e Upper Tribunal   [ 2011 ]  UKSC 28   , [2012] 1 AC 663.  
  33    [2013] UKSC 12, 2013 SC (UKSC) 186. Th e defendant Commission had been abolished; the action 
should have been taken against its replacement, Social Care and Social Work Improvement Scotland.  
  34    [2012] UKSC 57, 2013 SC (UKSC) 126. Again, Lord Hope gave the judgment of the Court.  

common law constitutional  rights . Unless, as in the  AXA  case already discussed, 
the appellant specifi cally relies on a common law right in addition to or instead 
of a Convention right or some other statutory right, the court ’ s decision cannot 
provide authority for the existence of a common law constitutional right operating 
at the devolved level. Th is is not to deny that devolved institutions can be required 
to recognise  ‘ general ’  common law constitutional rights which apply throughout 
the whole country: they might be held to have been baked into the devolution 
settlements in a way which aff ects judicial determinations of what is within the 
competence of a devolved legislature. 

 Common law constitutional rights are perhaps more easily discernible when 
administration of the law is at issue. In  Eba v Advocate General for Scotland  seven 
Supreme Court Justices held, unanimously, that decisions of the Upper Tribunal 
in Scotland which could not be appealed were nevertheless amenable to judicial 
review if they raised an important point of principle or practice or if there was 
some other compelling reason to allow judicial review to proceed. 30  Th e right of 
access to justice is a common law constitutional right, as well as a Convention right 
under Article 6 of the ECHR. 31  But, again, the decision in  Eba  does not create a 
right which is special to Scotland. Th e appeal to the Supreme Court was heard 
alongside two other appeals from English courts which raised the same issue. 
A separate set of judgments was issued for the English appeals but the net result 
was the same as in the Scottish appeal. 32  In this context one may refer also to the 
case of  Davies v Th e Scottish Commission for the Regulation of Care , 33  which is 
an example of the application of the common law doctrine of abuse of process, 
designed to protect defendants from being subjected to unfair litigation. Th at too 
is a nationwide doctrine, not a special Scottish one, so no common law constitu-
tional issue specifi c to a devolved region was at issue in the case. 

  Ruddy v Chief Constable of the Strathclyde Police  may be put forward as another 
candidate for evidence of the emergence of a common law constitutional right in 
Scotland. 34  Allowing Mr Ruddy ’ s appeal, the Supreme Court held that he could 
bring an action, both at common law and under the HRA, for the ill-treatment 
he allegedly suff ered while in a police car. He could also claim that his complaint 
had not been properly investigated, relying upon Article 3 of the ECHR. He did 
not need to bring this last claim by way of judicial review, and he could bring it 
against both the Chief Constable and the Lord Advocate in the same action. Yet 
again, though, there is nothing specifi cally Scottish about this ruling. Th e Supreme 
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  35    Th e same could be said of     Moohan v Th e Lord Advocate   [ 2014 ]  UKSC 67   , [2015] AC 901, where the 
Supreme Court rejected the argument that under the common law there was a right of universal and 
equal suff rage. See too     ANS v ML   [ 2012 ]  UKSC 30   , where the Supreme Court held that, if the welfare 
of a child requires his or her adoption, a parent of the child has no fundamental right to prevent the 
adoption just because the parent does not consent to it.  
  36    [2012] UKSC 58, [2012] 1 WLR 3386.  
  37    In support of this proposition Lord Reed (at [42] and [47]) cited     Padfi eld v Minister of Agriculture, 
Fisheries and Food   [ 1968 ]  AC 997   ; see too     R v Secretary of State for the Home Department, ex p Fire 
Brigades Union   [ 1995 ]  2 AC 513  .   

Court was simply pointing out that what the claimant was seeking to do in this 
case did not violate the common law principle that a claimant cannot sue two 
or more people on separate grounds and ask for a lump sum award of damages 
against them jointly and severally. Here the claimant was not asking for a lump 
sum. Th e claims he was bringing were inter-connected and it was in the interests of 
justice and more convenient to try them together. An appeal from any other part of 
the UK would, it is submitted, have been dealt with identically. 35  

 In a case decided a month aft er  Ruddy , the Supreme Court held in  M v Scottish 
Ministers  that the Scottish Government had acted unlawfully by not ensuring that 
certain regulations had been issued before the Mental Health (Care and Treat-
ment) (Scotland) Act 2003 came into force. 36  Th e lack of any regulation defi ning 
who was embraced by the term  ‘ qualifying patient ’  meant that the appellant could 
not apply for a declaration from the Mental Health Tribunal that he was being 
detained in conditions of excessive security. Both the Outer and Inner Houses of 
the Court of Session rejected the appellant ’ s petition because they did not think 
there was a duty on the government to lay regulations giving eff ect to an Act unless 
that Act conferred a right on a specifi c class of persons. But the Supreme Court 
unanimously allowed M ’ s appeal. Th e judgment of the Court, delivered by Lord 
Reed, relied to some extent on the specifi c wording of the legislation in question 
but it also stressed the more general point that there is a basic principle of admin-
istrative law that a discretionary power must not be exercised in a way which 
frustrates the object of the Act which conferred it. 37  Th is is, surely, an illustra-
tion of common law constitutionalism at work but it is not one restricted to the 
vindication of rights and, more importantly in the present context, not one that is 
confi ned to a devolved jurisdiction.  

   C. Other Candidates for Common Law Constitutional Rights  

 When considering other possible candidates for the status of common law consti-
tutional rights in Scotland we must of course exclude those rights which have been 
expressly or impliedly conferred by the  legislation  bringing about the devolution. 
Th us, the right of Members of the Scottish Parliament not to be sued for defa-
mation in relation to statements they make in proceedings of Parliament is not a 
common law constitutional right because it is conferred by section 41(1)(a) of the 
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  38    Presumably the First Minister, as representative of the Parliament, would have the  locus standi  to 
seek a judicial review of the SPCB ’ s failure to comply with its statutory duty.  
  39    Th e two new aspects have been mirrored in Wales (see 00 below), but only the fi rst has been 
mirrored in Northern Ireland (see 00 below).  
  40    Scotland Act 1998, s 63A(1) and (3), as inserted by the Scotland Act 2016, s 1.  
  41    Scotland Act 1998, s 28(8), inserted by the Scotland Act 2016, s 2. It is called the Sewel Conven-
tion because Lord Sewel, the Minister of State in the Scotland Offi  ce, referred to it in July 1998 when 
the Scotland Bill was before the Lords. But the same convention applied from the time when legislative 
competence was devolved to the Parliament of Northern Ireland by the Government of Ireland Act 
1920:      B   Hadfi eld   ,  ‘ Th e Northern Ireland Constitution ’  in B Hadfi eld (ed)   Northern Ireland:     Politics and 
the Constitution   (  Buckingham  ,  Open University Press ,  1992 )  1, 3  .   

Scotland Act 1998. Nor can we automatically categorise as a common law right 
the enforcement of a duty imposed by devolution legislation. If, for example, the 
Scottish Parliamentary Corporate Body does not perform its duty to ensure that 
the Scottish Parliament is provided with the staff  required for its purposes, a duty 
imposed by section 21(3) of the Scotland Act 1998, it does not follow that any indi-
vidual Member of the Scottish Parliament, or any other person or group for that 
matter, has a corresponding right to have that duty enforced. 38  

 Nevertheless, there are perhaps two specifi c aspects of the Scotland Act 2016 
which might conceivably be viewed as creating common law constitutional rights. 39  
Th e fi rst is the provision which declares that the Scottish Parliament and the Scottish 
Government are  ‘ a permanent part of the United Kingdom ’ s constitutional arrange-
ments ’  and that those institutions cannot be abolished  ‘ except on the basis of a 
decision of the people of Scotland voting in a referendum ’ . 40  If the UK Parliament 
were to attempt to abolish either institution without there fi rst having been a refer-
endum, an action could presumably be taken in the courts for a declaration that the 
abolition is unlawful. If in defence to such a claim the UK Government were to plead 
the doctrine of parliamentary sovereignty, it would surely be plausible for a court to 
rule that, while that doctrine might defeat a claim based on section 63A(3), it cannot 
defeat the common law right which impliedly underlies that provision. Support for 
this can be found in section 63A(2), which explicitly states that:  ‘ Th e purpose of this 
section is, with due regard to the other provisions of this Act, to signify the commit-
ment of the Parliament and Government of the United Kingdom to the Scottish 
Parliament and the Scottish Government ’ . Th is commitment must be seen as having 
a separate existence from the statutory promise of permanence and is arguably of 
such a fundamental nature as to have altered the common law of Scotland (and/or 
the constitutional law of the UK) and thereby to have qualifi ed for protection from 
the judges. It might even be subsumed within the principle of the rule of law already 
discussed in the context of the  AXA  case. Quite who would have the standing to 
vindicate this new common law constitutional right is a diffi  cult, but separate, issue. 

 Th e second relevant provision in the Scotland Act 2016 is the one which 
purports to insert the so-called Sewel Convention into the legal framework of 
the devolution arrangements. It reads:  ‘ But it is recognised that the Parliament of 
the United Kingdom will not normally legislate with regard to devolved matters 
without the consent of the Scottish Parliament ’ . 41  On the face of it this seems to 
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  42    Cm 4444 (1 October 1999). At that time devolution had not yet formally begun in Northern 
Ireland, so the fi rst MoU dealt only with the UK, Scotland and Wales. Northern Ireland was included 
in the second version of the MoU: Cm 4806 (26 July 2000). Th ere were subsequent versions published 
in 2001 (Cm 5240) and 2010 (Cm 7864). Versions produced in 2011, 2012 and 2013 were apparently 
not given Command Paper numbers.  
  43    Para 13; it is para 14 in the latest (2013) version.  
  44    Para 2 in the latest (2013) version. It goes on to say:  ‘ Nothing in this Memorandum should be 
construed as confl icting with the Belfast Agreement ’ , a sentence fi rst inserted in the 2000 version.  
  45    [2017] UKSC 5, [2018] AC 61.  
  46    Ibid, [136] – [151] (per the majority) and [282) (per Lord Hughes).  
  47        Re Resolution to Amend the Constitution   [ 1981 ]  1 SCR 753    (Sup Ct of Canada),     Madzimbamuto v 
Lardner-Burke   [ 1969 ]  1 AC 645    (Privy Council);     Attorney General v Jonathan Cape Ltd   [ 1976 ]  1 QB 752    
(High Ct).  
  48    [2017] UKSC 5, [151]. At [146] the same judges said:  ‘ Judges  …  are neither the parents nor the 
guardians of political conventions; they are merely observers ’ .  

represent a commitment that the UK Parliament will not trespass on the Scottish 
Parliament ’ s legislative patch, but the insertion of the word  ‘ normally ’  is a clear 
indicator that it was not intended to be a legally binding promise or duty. It simply 
means that  usually  the Scottish Parliament will be allowed exclusive legislative 
competence over transferred matters. Th e wording is very close indeed to that 
used in the Memorandum of Understanding (MoU) between the UK and devolved 
governments, fi rst drawn up in 1999 and supplemented many times since, the 
purpose of which is to set out the principles underlying the working relations 
between administrations in the UK, Scotland, Wales and Northern Ireland. 42  Th e 
relevant paragraph in the original 1999 Memorandum read:  ‘ [T]he UK govern-
ment will proceed in accordance with the convention that the UK Parliament 
would not normally legislate with regard to devolved matters except with the 
agreement of the devolved legislature ’ . 43  It has remained virtually unchanged ever 
since. Moreover all of the MoUs have been prefaced with the following statement: 
 ‘ Th is Memorandum is a statement of political intent, and should not be interpreted 
as a binding agreement. It does not create legal obligations between the parties ’ . 44  

 When the applicants in the  Miller  case 45  tried to argue that Article 50 of the 
Treaty on European Union could not be triggered by the UK Parliament unless it 
had fi rst obtained the consent of the three devolved legislatures (or at least of the 
Northern Ireland Assembly, given the importance of the Belfast Agreement and 
the Northern Ireland peace process) none of the 11 Justices was supportive. 46  Th e 
joint judgment of the eight Justices who thought that only Parliament and not the 
government could trigger Article 50 stressed that the Sewel convention was still a 
political and not a legal convention and they cited several precedents to support 
that position, 47  summing up by declaring that: 

  Th e Sewel Convention has an important role in facilitating harmonious relationships 
between the UK Parliament and the devolved legislatures. But the policing of its scope 
and the manner of its operation does not lie within the constitutional remit of the judi-
ciary, which is to protect the rule of law. 48   
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  49     Th e Commission on the Powers and Electoral Arrangements of the National Assembly for Wales.   

 We can now safely conclude that in Scotland no  common law  constitutional right 
fl ows from the Sewel convention, regardless of whether it is considered as a mere 
constitutional convention that has developed through custom and practice or 
(since 2016) as a legislatively endorsed fundamental constitutional principle. In 
truth, although the devolution arrangements in Scotland are more developed than 
in Wales or Northern Ireland, and have been inserted into a legal system which 
was already more divergent from the English legal system than were the legal 
systems of Wales and Northern Ireland, it is diffi  cult to point to any common law 
constitutional rights in Scotland which are peculiar to that jurisdiction. Th at of 
itself is not a basis for concluding that no common law constitutional rights are 
peculiar to Wales or Northern Ireland either, but it would certainly suggest that 
there would need to be something very specifi c about one or other of those two 
regions for such a right to be deemed to exist. 

 Summing up, none of the cases on the legislative competence of the Scottish 
Parliament, on other human rights issues, or on the Parliament ’ s subordination 
to Westminster, can plausibly be cited as an authority in favour of the existence 
of constitutional rights at the devolved level in Scotland. Th e furthest one can 
go, it is submitted, is to raise the  possibility  that two such rights might be emerg-
ing. Th e fi rst, relying on the  AXA  decision, is a common law constitutional right 
applicable in all three devolved areas of the UK, namely the right to challenge an 
Act of a devolved legislature on the grounds that it violates the rule of law. As yet 
such a right does not exist at the national level because of judicial deference to 
the doctrine of parliamentary sovereignty, although there are judicial dicta which 
hint that in appropriate circumstances the Supreme Court might recognise it at 
that level too. Th e second  possible  common law constitutional right, which could 
perhaps be seen as part and parcel of the fi rst to the extent that it overlaps with 
the concept of the rule of law, is the right to challenge the validity of Westminster 
legislation which threatens the permanence of the Scottish Parliament.   

   III. Th e Position in Wales  

 Devolution in Wales has been very much a work in progress since 1998. Initially 
the Government of Wales Act 1998 provided for a model of devolution whereby the 
Welsh Assembly could not enact  ‘ primary ’  legislation comparable to the Acts of 
the Scottish Parliament and the Northern Ireland Assembly. It could merely create 
secondary legislation on a range of specifi ed matters that were transferred to it by the 
UK Parliament. Th e roles of the Assembly and the Executive within the Assembly 
were closely inter-twined. Th ey were not formally separated as legal entities until, 
partly as a result of recommendations made by the Richard Commission in 2004, 49  
this was provided for by the Government of Wales Act 2006. Th is Act allowed the 
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  50    Between 2008 and 2011 the Assembly passed 22 Measures.  
  51    Commission on Devolution in Wales,  Empowerment and responsibility : Pt 1  Financial powers to 
strengthen Wales  (2012) and Pt 2  Legislative powers to strengthen Wales  (2014).  
  52    Wales Act 2014, s 25(2).  
  53    Wales Act 2017, s 17.  
  54    See n 51 above. It was also preceded by a White Paper entitled  Powers for a purpose: towards a 
lasting devolution settlement for Wales  (Cm 9020).  

Assembly to make  ‘ Measures ’ , but the subject areas which could be legislated for in 
that manner were still highly restricted. 50  Further powers could be devolved either 
through the UK Parliament providing for such devolution in sections of Acts or 
through that Parliament and the Welsh Assembly approving  ‘ Legislative Compe-
tence Orders ’ . Th e 2006 Act made it clear that all the potentially devolvable powers 
could be transferred if the people of Wales voted for that in a referendum and in 
2011 that is exactly what they did. As a result, the Assembly which was elected two 
months later acquired the power to legislate in all those areas through Acts. 

 Th e Wales Act 2014 brought about even greater devolution by implementing 
recommendations of the Silk Commission which issued Part 1 of its Report in 
2012. 51  Responsibility for stamp duty, business rates and landfi ll tax was devolved 
and permission was given to the Assembly to replace these taxes with diff erent 
taxes if it so wished. It was also agreed that responsibility for other taxes could 
be devolved following negotiations between the Assembly and the UK Govern-
ment. Moreover, if the people of Wales were to so decide in another referendum, 
the Assembly would be able to exact an element of income tax and acquire new 
borrowing powers. In a nod to the prospect of Wales becoming a separate jurisdic-
tion from England, the 2014 Act also required the Law Commission for England 
and Wales to provide Welsh Ministers with advice and information on matters of 
law reform which those Ministers have referred to the Commission. 52  

 No further referendum took place and the Wales Act 2017 removed the need 
for such a referendum prior to income tax powers being devolved. 53  Th e more 
general aim of the 2017 Act was to implement those parts of the St David ’ s Day 
Agreement 2015 which required legislation. Th at Agreement had been arrived at 
on the back of Part 2 of the Silk Commission Report published in 2014. 54  Th e 2017 
Act changed the devolution model from a  ‘ conferred powers ’  model to a  ‘ reserved 
powers ’  model, similar to that which applies in both Scotland and Northern 
Ireland, meaning that there is now a clearer dividing line between powers which 
have been reserved to Westminster and all the other powers (which are deemed 
to be transferred). Amongst the powers which have been newly devolved is the 
power to run Welsh Assembly elections. A new Schedule 3A to the Government of 
Wales Act 2006 sets out the powers which can be exercised concurrently or jointly 
by Welsh Ministers and Ministers of the Crown. Th e reserved powers are listed in a 
new Schedule 7A to the same Act and further general restrictions relating to those 
reserved powers are set out in a new Schedule 7B (to which there are in turn some 
general exceptions). In 2017 the Assembly Commission of the National Assem-
bly of Wales recommended that from 2020 the Assembly should be renamed 
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  55     ‘ Assembly set to be renamed Welsh Parliament ’  BBC News, 13 June 2017:   www.bbc.co.uk/news/
uk-wales-politics-40263684  .  
  56     A Parliament that Works for Wales  (Nov 2017).  
  57    Government of Wales Act 2006, s A1(3).  
  58    Ibid, s 107(6).  
  59    [2012] UKSC 53, [2012] 1 AC 792.  
  60        In re Agricultural Sector (Wales) Bill   [ 2014 ]  UKSC 43   , [2014] 1 WLR 2622.  

the Welsh Parliament ( Senedd Cymru ), 55  and later that year an Expert Panel on 
Assembly Electoral Reform proposed that the voting age for elections to that 
Parliament should be reduced from 18 years to 16 years. 56  At the time of writing 
no legislation had yet been introduced to implement either recommendation. 

 Just as in the case of Scotland, it is diffi  cult to discern within the current 
arrangements for devolution in Wales any common law constitutional rights that 
are peculiar to the region. Th e most that can be claimed is that as a result of some 
of the constitutional changes some additional rights have been impliedly conferred 
on those who have the standing to exercise them. Such rights, by defi nition, are 
primarily statutory in nature but it is possible that one or more of them may 
also refl ect an underlying common law right. Th us, as in Scotland, the amended 
Government of Wales Act 2006 declares that the Assembly and the Welsh Govern-
ment cannot be abolished except on the basis of a decision of the people of Wales 
voting in a referendum 57  and it enshrines the so-called Sewel Convention. 58  Argu-
ably the former of these provisions has confi rmed a constitutional common law 
right which would prevent Westminster from abolishing the National Assembly of 
Wales without a referendum. 

   A. Cases on Legislative Competence  

 In Wales there has not been as much litigation relating to devolution as there has 
been in Scotland, but still three cases on the Welsh Assembly ’ s legislative compe-
tence have gone as far as the UK Supreme Court. Th e fi rst was  Attorney General 
v National Assembly for Wales Commission , 59  where the Attorney General for 
England and Wales argued that the Local Government Byelaws (Wales) Bill 2012  –  
the fi rst Bill which the Welsh Assembly tried to enact under the new powers 
conferred on it as a result of the referendum in 2011  –  was not within the Welsh 
Assembly ’ s competence. Only fi ve Justices sat to hear the case, but they unani-
mously held that the Bill ’ s removal of the Secretary of State ’ s power to confi rm local 
council byelaws was merely incidental to or consequential on the Bill ’ s primary 
purpose of removing the need for confi rmation of byelaws by Welsh Ministers and 
it was therefore not outside the Assembly ’ s competence. 

 Th e Attorney General for England and Wales made a further reference in 2014, 
this time of the Agricultural Sector (Wales) Bill. 60  Th e Bill ’ s main purpose was to 
establish a new Agricultural Wages Panel, replacing an Advisory Panel which had 
been abolished by the Enterprise and Regulatory Reform Act 2013. Th e Welsh 
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  61    Ibid, [6], per Lords Reed and Th omas CJ (with whom the other three Justices agreed). Th ey cited in 
support  Attorney General v National Assembly for Wales Commission , n 59 above, [80] (per Lord Hope, 
with whom Lords Clarke, Reed and Carnwath agreed).  
  62        In re Recovery of Medical Costs for Asbestos Diseases (Wales) Bill   [ 2015 ]  UKSC 3   , [2015] AC 1016.  
  63    Lord Th omas CJ and Lady Hale dissented to the extent that they did not think it was beyond the 
Assembly ’ s competence to impose liability on employers.  
  64    See the discussion in the text at n 9 above.  
  65    Welsh Language (Wales) Measure 2011; National Assembly for Wales (Offi  cial Languages) Act 2012.  
  66    Gaelic Language (Scotland) Act 2005.  
  67    [2015] UKSC 68, [2015] 1 WLR 5055. See too the decision of the Northern Ireland Court of Appeal 
in     Mac Giolla Cathain (Caoimhin) v Northern Ireland Courts Service   [ 2010 ]  NICA 24   , an unsuccessful 
attempt to invalidate the Administration of Justice (Language) Act of 1737, which requires all proceed-
ings in Northern Ireland ’ s courts to be conducted in English.  

Government argued that it had competence to make legislation which  ‘ relates to ’  
agriculture, while the Attorney General argued that the Bill related to employment 
and industrial relations, which were not devolved matters. Again the Supreme 
Court held unanimously that the Bill fell within the Assembly ’ s competence. In an 
important aside the Court stressed that while the Government of Wales Act 2006 
was an Act of great constitutional signifi cance, it had to be interpreted in the same 
way as any ordinary statute. 61  

 In  In re Recovery of Medical Costs for Asbestos Diseases (Wales) Bill  it was 
the Counsel General for Wales (eff ectively Wales ’  own Attorney General) who 
had doubts about the Assembly ’ s competence to enact the Bill. 62  Th is time the 
Supreme Court agreed with the referring offi  cial because, although the Assembly 
had competence to legislate for the  ‘ organisation and funding of [the] national 
health service ’ , this could not include the imposition of new forms of liability for 
economic loss on persons not directly connected with the national health service, 
such as employers and insurers. 63  Th rough obiter dicta all fi ve judges agreed that 
the Bill was also incompatible with the rights of employers and insurers to the 
peaceful enjoyment of their possessions under Article 1 of Protocol 1 to the ECHR, 
in the absence of any special justifi cation having been proff ered for the interfer-
ence with these rights. Th e decision is analogous to that reached by the Supreme 
Court in the Scottish case of  AXA . 64  

 In these three cases no mention was made of common law rights, constitutional 
or otherwise. Given that one of the distinguishing features of Wales is that there 
are many inhabitants whose fi rst language is not English but Welsh, the National 
Assembly of Wales has understandably taken steps to enhance the protection 
aff orded to that language 65  (as Scotland has in relation to Gallic, although to a 
lesser extent 66 ), but again it is not easy to see the relevance of any  common law  
constitutional rights in this context. Th e common law ’ s commitment to equal-
ity could conceivably be cited to support a general claim that speakers of Welsh 
should not be disadvantaged vis- à -vis speakers of English, but there is no clear 
precedent for such a claim. Although not entirely analogous, in  R (Bibi) v Secretary 
of State for the Home Department  67  the Supreme Court made no reference to such a 
common law principle when two appellants unsuccessfully challenged the validity 
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  68    Northern Ireland (St Andrews Agreement) Act 2016, s 2(5) and Sch 4.  
  69    See the Northern Ireland Budget Act 2017 and the Northern Ireland Budget (Anticipation and 
Adjustments) Act 2018.  
  70    Northern Ireland Act 1998, s 5(6).  
  71    Standing Order 42A, inserted in 2012. See too the Scottish Parliament ’ s Standing Orders Rule 9B.2 
and the National Assembly of Wales ’  Standing Orders 29.6 – 29.8. Up to May 2018 (from May 1999) 
there had been 79 legislative consent motions in the Northern Ireland Assembly, 88 in the National 
Assembly of Wales and 173 in the Scottish Parliament:  ‘ Brexit and the Sewel (legislative consent) 
Convention ’ , Institute for Government, 17 May 2018, available at   www.instituteforgovernment.org.uk/
explainers/brexit-sewel-legislative-consent-convention  .  

of an amendment to the Immigration Rules requiring a foreign spouse or partner 
of a British citizen or person settled in the UK to pass a test of competence in 
English before coming to live there. 

 We are forced to arrive at a similar conclusion to that reached in relation to 
Scotland: there are no common law constitutional rights specifi c to residents of 
Wales, with the possible exception of the right to challenge devolved legislation 
because it breaches the rule of law, or Westminster legislation because it threatens 
the permanence of the devolved legislature.   

   IV. Th e Position in Northern Ireland  

 Devolution has a much longer and more complex history in Northern Ireland 
than in any other part of the UK. It functioned between 1921 and 1972 and then 
intermittently from 1999 until today. For substantial periods since 1999 it has 
been interrupted due to the inability of local political parties to reach consensus 
on controversial issues. Th e Northern Ireland Act 2000 made provision for the 
re-imposition of direct rule by UK Government order if deemed necessary, but 
that mechanism was repealed as a result of the St Andrews Agreement of 2006, 68  
meaning that today, if the Assembly and Executive are not operating, direct rule 
cannot resume unless a new Act is passed at Westminster to that eff ect. Since the 
collapse of the Northern Ireland Executive in January 2017 there has been no 
government in Northern Ireland but also no direct rule from Westminster. Th e 
running of the territory has been the responsibility of civil servants, with the UK 
Parliament having intervened on two occasions to ensure that a budget is approved 
to allow public expenditure to take place. 69  

 Th e Sewel Convention has not been expressly written into the devolution legis-
lation, where there is still a provision saying that devolving legislative competence 
to the Northern Ireland Assembly  ‘ does not aff ect the power of the Parliament of 
the United Kingdom to make laws for Northern Ireland ’  70  but, as in Scotland and 
Wales, Standing Orders have been drawn up to govern the handling of  ‘ legislative 
consent motions ’  whenever the agreement of the Northern Ireland Assembly is 
sought to the UK Parliament considering provisions in a Bill which deal with a 
devolution matter. 71  Likewise, unlike in Scotland and Wales the permanence of 
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  72    s 1 and Sch 1.  
  73    Para 1(vi) of the  ‘ Constitutional Issues ’  section of the Agreement Reached in the Multi-Party 
Negotiations and Art 1(vi) of the Agreement between the British and Irish Governments annexed to 
the Multi-Party Agreement. Under the Irish Nationality and Citizenship Act 1956, s 6A (inserted in 
2004) a person born in Northern Ireland can acquire Irish nationality only if one of his or her parents 
has, during the four-year period preceding the birth, been resident in Ireland for not less than a period 
aggregating three years. Th e residence, it seems clear, has to have been in the Republic of Ireland.  
  74    [2002] UKHL 32, [2002] NI 390. For commentary see       M   Lynch   ,  ‘   Robinson v Secretary of State for 
Northern Ireland : interpreting constitutional legislation  ’  [ 2003 ]     PL    640   .  More generally see       J   Morison    
and    M   Lynch   ,  ‘  Litigating the Agreement :  Towards a New Judicial Constitutionalism for the UK from 
Northern Ireland ?   ’   in     J   Morison   ,    K   McEvoy    and    G   Anthony    (eds),   Judges, Transition and Human Rights   
(  Oxford  ,  Oxford University Press ,  2007 )  105 .     
  75    Northern Ireland Act 1998, s 16(8).  
  76    [2002] UKHL 32, [11].  

the Northern Ireland institutions has not been guaranteed because of the ongoing 
political dispute as to the long-term constitutional future of the area. Th is is 
refl ected in the Northern Ireland Act 1998, which begins by specifi cally allowing 
Northern Ireland to leave the UK altogether if a majority of the people of Northern 
Ireland vote for that option in a referendum. 72  

 Th e length and complexity of Northern Ireland ’ s experience of devolution have 
not, however, resulted in any greater role for common law constitutional rights in 
the region. Th e Northern Ireland Act 1998, which aimed to implement many of 
the provisions in the Belfast (Good Friday) Agreement, is oft en described, even by 
judges, as a constitutional document, but it is hard to identify within it any indis-
putable constitutional rights (which would in any event be statutory) and judges 
have certainly not supplemented it with a set of related rights under the common 
law. Th e Agreement, and subsequent corresponding legislation, did  ‘ recognise 
the birthright of all the people of Northern Ireland to identify themselves and be 
accepted as Irish or British, or both, as they may so choose ’  and it accordingly 
confi rmed that  ‘ their right to hold both British and Irish citizenship is accepted by 
both Governments and would not be aff ected by any future change in the status of 
Northern Ireland ’ . 73  However that was not a new right, simply the recognition of an 
existing one, and the term  ‘ all the people of Northern Ireland ’  was left  undefi ned. 

 A leading case is  Robinson v Secretary of State for Northern Ireland , 74  where 
Peter Robinson, a Democratic Unionist MP, challenged the election of David 
Trimble and Seamus Mallon as First and Deputy First Ministers of Northern 
Ireland because their election had taken place outside of the six-week period 
required by the 1998 Act. 75  By three to two the Law Lords held that, despite the 
non-compliance with the Act, the election of the two Ministers was valid. Lord 
Bingham, one of the judges in the majority, said: 

  Th e 1998 Act does not set out all the constitutional provisions applicable to Northern 
Ireland, but it is in eff ect a constitution. So to categorise the Act is not to relieve the 
courts of their duty to interpret the constitutional provisions in issue. But the provisions 
should, consistently with the language used, be interpreted generously and purpo-
sively, bearing in mind the values which the constitutional provisions are intended to 
embody. 76   
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  77        In re NIHRC ’ s Application   [ 2002 ]  UKHL 25   , [2002] NI 236.  
  78    Northern Ireland Act 1998, s 69(1) and (6).  
  79    Off ences Against the Person Act 1861, ss 58 and 59.  
  80        In the matter of an application by the NIHRC for Judicial Review   [ 2018 ]  UKSC 27  .   
  81    [2017] UKSC 5, [2018] AC 61.  
  82    See above, Part II.C.  
  83    [2017] UKSC 5, [136]-[151], [242], [243] and [282].  

 Given that this decision deprived the people of Northern Ireland of what could be 
viewed as their statutory constitutional right to another Assembly election, one 
might even conclude that the  Robinson  case negated a constitutional right, unless 
one labels the right to have a functioning government as an overriding consti-
tutional right, one so fundamental that under the rule of law as it operates in a 
devolved context it trumps an express statutory right. 

 Th e House of Lords again had to interpret the Northern Ireland Act 1998 in a 
case concerning the powers of the Northern Ireland Human Rights Commission. 
Th e Commission had wanted to intervene in inquests concerning 29 people who 
were killed by a bomb in Omagh in 1998. Th e High Court and a majority of the 
Court of Appeal in Northern Ireland interpreted the Act restrictively, denying the 
Commission any power to intervene. But by a majority of four to one the House 
of Lords reversed the Court of Appeal ’ s ruling. 77  Th e majority felt comfortable 
in holding that the capacity to make submissions to a court was  ‘ incidental ’  to 
the powers expressly conferred on the Commission to review the adequacy and 
eff ectiveness in Northern Ireland of law and practice relating to the protection 
of human rights and to promote understanding and awareness of the impor-
tance of human rights in Northern Ireland. 78  But once again this was really just 
a decision on statutory interpretation and it tells us very little if anything about 
common law constitutional rights. In 2018 the UK Supreme Court had further 
occasion to look at the powers of the Human Rights Commission, this time hold-
ing that in the absence of any actual or potential victim the Commission could not 
abstractly challenge primary legislation dealing with abortion on the basis that it 
was in violation of the ECHR, but speaking obiter the majority then said that if the 
Commission had had that power they would have found the primary legislation 
on abortion 79  to be in breach of Article 8 of the ECHR. 80  

 Th e  Miller  case, on Brexit and Article 50, 81  included consideration of fi ve 
questions  referred  from Northern Ireland, one by the Court of Appeal and 
four by the Attorney General. Two of the questions had in eff ect already been 
answered in the part of the judgment dealing with Ms Miller ’ s application. A new 
question was whether, if only Parliament could trigger Article 50, the consent of 
the Northern Ireland Assembly was also required. As already mentioned, 82  the 
Court held unanimously that it was not, because the  ‘ Sewel ’  convention oper-
ates only at the political level and not the legal. 83  A second new question was 
whether the equality provisions in section 75 of the Northern Ireland Act 1998 
imposed any constraints on the triggering of Article 50 and again the Justices 
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  84    Ibid, [133], [242], [243] and [282]. Section 75 requires new laws and policies to be screened for 
their eff ect on equality of opportunity and good relations as between various groups in Northern 
Ireland, eg religious groups.  
  85        CAJ ’ s Application   [ 2015 ]  NIQB 59    (Treacy J).  
  86    [2017] NIQB 27 (Maguire J).  
  87    St Andrew ’ s Agreement (2006), Annex B, p 12, although the word  ‘ strategy ’  was not explicitly used 
in relation to the Irish language.  
  88    Northern Ireland Act 1998, ss 28D and 28E, inserted by the Northern Ireland (St Andrews Agree-
ment) Act 2006, ss 15 and 16.  
  89    Northern Ireland Executive,  Programme for Government for 2008 to 2011  (2008) 11 and 35.  

unanimously ruled that they did not. 84  Th e fi nal new question was whether 
the triggering of Article 50 without fi rst obtaining the consent of the people 
of Northern Ireland somehow violated section 1 of the Northern Ireland Act, 
which declares that Northern Ireland remains part of the UK unless a majority of 
the people of Northern Ireland vote to the contrary in a border poll. Here too the 
Supreme Court saw no merit at all in such a proposition. Neither the Attorney 
General for Northern Ireland nor any other counsel in the case was able to point 
to any common law constitutional right to support their stance in this case. 

 Some might observe that a common law constitutional right appears to under-
pin two recent decisions by High Court judges in Northern Ireland which suggest 
that commitments made in a devolved government ’ s Programme for Govern-
ment are judicially enforceable by individuals or groups who are disadvantaged 
by non-fulfi lment of those commitments. In  Th e Committee on the Administra-
tion of Justice ’ s Application  a non-governmental organisation convinced the judge 
that Northern Ireland ’ s Executive (ie, the multi-party government) was in breach 
of the law by not having adopted an identifi able strategy for tackling poverty, 
social exclusion and patterns of deprivation, based on objective need. 85  Th e judge 
referred to the lengthy documentation which showed that the Offi  ce of the First 
and Deputy First Minister had considered and even acted upon some plans for 
reducing poverty and promoting social inclusion, but he did not think these eff orts 
amounted to anything like a strategy. Two years later a diff erent judge reached a 
similar conclusion in  Conradh na Gaelige ’ s Application , 86  where what was at issue 
was the Executive ’ s failure to adopt an Irish language strategy. 

 Th e commitment to produce these two strategies had been set out in the 
inter-party and inter-governmental St Andrews Agreement of 2006. 87  Vitally, 
the commitment was then included in the legislation which implemented parts of 
that Agreement. 88  Only a poverty strategy was mentioned in the Programme for 
Government for 2008 to 2011, agreed by the parties which formed the mandatory 
coalition government aft er the Assembly elections in 2007, 89  but no such strategy 
was ever formally adopted. A 20-year strategy dealing with the Irish language 
was eventually published in 2015 aft er a public consultation, but again no further 
steps were taken to implement it. 

 Th e key point here is that the duty to produce these strategies was imposed by 
legislation, so the common law played no role in the cases other than providing 
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  90    [2017] 17 NIQB 27, [18].  
  91    See, eg,     R (Child Poverty Action Group) v Secretary of State for Work and Pensions   [ 2012 ]  EWHC 
2579    (Admin), where the judge ruled that before issuing a child poverty strategy the Secretary of State 
should have complied with the statutory duty to consult with the Child Poverty Commission (even 
though it did not exist!);     R (Clientearth) v Secretary of State for Environment, Food and Rural Aff airs 
(No 3)   [ 2018 ]  EWHC 315    (Admin), on the unlawfulness of the UK Government ’ s Air Quality Plan.  
  92    [2017] UKSC 51, [2017] 3 WLR 409.  
  93    SI 2013/1893.  
  94         M   Elliott   ,  ‘   Unison  in the Supreme Court: Tribunal Fees, Constitutional Rights and the Rule of Law  ’ , 
 Public Law for Everyone ,  26 July 2017  .   

a remedy for the applicants  –  a declaration in judicial review proceedings. In the 
Irish language case, for example, Maguire J concluded that the purpose of the 
legislation in question had been frustrated and  ‘ robbed of any practical eff ect ’ . 90  To 
that extent the decisions are but illustrations of the nationwide principle that fail-
ure to comply with a statutory duty can be the subject of a judicial declaration. 91  It 
is submitted, therefore, that the two Northern Ireland cases do not provide support 
for the existence of any common law constitutional rights in this context: what the 
judges did was apply standard judicial review principles, albeit in a novel context. 
Th ere was no  ‘ devolved ’  dimension to their rulings. 

 By way of summary, despite the very special circumstances surrounding devo-
lution arrangements for Northern Ireland, no more convincing a case can be 
made for the existence of common law constitutional rights specifi c to residents of 
Northern Ireland than it can be for their existence in Scotland or Wales.  

   V. Conclusions Regarding Common Law Constitutional 
Rights at the Devolved Level  

 Th e three foregoing sections provide little evidence to support the assertion 
that there are common law constitutional rights operating at the devolved level 
anywhere in the UK. Such regional constitutional rights that do exist are based in 
legislation rather than the common law, and such common law constitutional rights 
that do exist are operative throughout the country and not just at a regional level. 
An excellent example of a Supreme Court decision reasserting the constitutional 
right of access to justice is  R (Unison) v Lord Chancellor , 92  where the Employment 
Appeal Tribunal Fees Order 2013 93  was held to be contrary to the common law, 
to statute law and to EU law. As Elliott observes, the principle of legality (a part of 
the rule of law) was powerfully harnessed by the process of statutory construction 
in that case in order to secure a fundamental constitutional right. 94  To that extent 
the case is an excellent illustration of the kind of fundamental common law right 
described by Trevor Allan in his seminal article in this fi eld: 

  It will be suggested that since enactment cannot change the weight of pre-existing rights  –  
and introduce new rights if they are intended to be fundamental  –  constitutional 
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  95          T   Allan   ,  ‘  Constitutional Rights and Common Law  ’  ( 1991 )  11      OJLS    453, 456   .  See too his     Law, Liberty, 
and Justice: Th e Legal Foundations of British Constitutionalism   (  Oxford  ,  Clarendon Press ,  1994 )    ch 6 .  
  96    [2015] UKSC 6, [2015] 3 All ER 1.  
  97    Th e majority comprised Lords Neuberger, Sumption, Clarke and Hodge; the minority comprised 
Lady Hale and Lords Mance and Carnwath.  
  98    [2015] UKSC 6, [162], per Lord Mance (with whom Lady Hale agreed).  
  99    Ibid, [187].  
  100    [2011] EWCA Civ 437, [2012] QB 394 (CA).  
  101    Ibid, [115] – [137], citing, eg,     R v Minister for Agriculture, Fisheries and Food, ex parte Fedesa  Case 
C-331/99,  [ 1990 ]  ECR I-4023  .   

adjudication, under a written charter, will inevitably, and legitimately, refl ect the scope 
and force of  “ constitutional ”  rights at common law. 95   

 When such fundamental common law rights are threatened only at a devolved 
level the resulting litigation may well provide further illustrations of how specifi c 
challenges to those rights can be overcome, but this does not turn those rights into 
common law constitutional rights operating only at the devolved level. 

 An interesting attempt to build on the special constitutional arrangements 
devised for Scotland, Wales and Northern Ireland was made in  R (Rotherham 
Metropolitan Borough Council) v Secretary of State for Business, Innovation and 
Skills . 96  A large local council in England argued that, compared with the UK 
regions to which powers had been devolved, it was being discriminated against 
in the allocation of EU Structural Funds. While all seven Justices who heard the 
case in the Supreme Court agreed that this was a fi eld in which judges should 
tread carefully because the decisions in question refl ected, to some extent, politi-
cal choices, they nevertheless ruled that the matter was indeed justiciable. But they 
were severely split as to what view should be taken of the allocation of funds in this 
particular case. Applying the standards of review familiar to challenges of execu-
tive decisions on economic matters, they found by four to three that the allocation 
was lawful. 97  Th e three dissenting judges thought that the decision by the Secre-
tary of State for Business, Innovation and Skills was unlawful because he had given 
priority to irrelevant considerations, failed to treat like situations alike and treated 
unlike cases alike. 98  In Lord Carnwath ’ s words: 

  I conclude that the criticisms made by the two regions of the decision-making process  …  
have not been satisfactorily answered  …  It matters not, in my view, whether this is 
expressed as an issue of unequal treatment or lack of proportionality under European 
law, or inconsistency and irrationality under domestic law, the anomalies are in my view 
suffi  ciently serious to have required explanation which has not been given, and which 
renders the resulting decisions  “ manifestly inappropriate ”  under EU and domestic 
principles. 99   

 Th e term  ‘ manifestly inappropriate ’  derives from  R (Sinclair Collis Ltd) v Secretary 
of State for Health , 100  where Arden LJ showed that it had been used not only in 
decisions by the European Court of Justice with regard to implementation of the 
Common Agricultural Policy but also in decisions by national legislatures and 
others. 101  In the same case Laws LJ concluded that the test did not diff er materially 
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  102    Ibid, [47].  
  103    Th ey were     R (Osborn) v Parole Board   [ 2013 ]  UKSC 61   , [2014] AC 1115;     Kennedy v Th e Charity 
Commission   [ 2014 ]  UKSC 20   , [2015] AC 455; and     A v BBC   [ 2014 ]  UKSC 25   , [2015] AC 588.  
  104        ‘  Th e empire strikes back: common law rights and the Human Rights Act  ’  [ 2015 ]     PL    3   .   
  105        ‘  Repeal the Human Rights Act and rely on the common law  ’   in     K   Ziegler   ,    E   Watts    and    L   Hodson    
(eds),   Th e UK and European Human Rights:     A Strained Relationship ?    (  Oxford  ,  Hart Publishing ,  2015 )    
 ch 7 .  
  106    See above, Part II.A.  

from the principle of proportionality. 102  However, even if the dissenting judg-
ments in the  Rotherham MBC  case had been the majority judgments, the result 
would not have amounted to the assertion of a new common law constitutional 
right, let alone a constitutional right vesting in UK regions, but would simply 
have been a further illustration of how the principles underlying judicial review  –  
which remain common law creations  –  oft en operate in ways which protect people 
against apparently unjust decisions. 

 In her 2014 lecture entitled  ‘ Constitutionalism on the March ?  ’  Lady Hale 
observed that the Supreme Court had recently taken the opportunity to underline 
the view that the natural starting point in any dispute concerning fundamental 
human rights should be domestic law and not the Human Rights Act 1998. But 
none of the examples she provides in support of this observation are cases with 
a regional dimension. 103  Richard Clayton has analysed the same cases, amongst 
others, but he too makes no suggestion that some common law constitutional 
rights apply only in one or more of the devolved regions of the UK. 104  I have 
myself argued that the existence of a category of common law constitutional rights 
is still contestable, at least if we mean by such rights claims that can withstand an 
express inconsistency with an Act of Parliament, 105  but I have not yet seen any 
fi rm evidence that if there is such an embryonic category it comprises regional 
constitutional rights. 

 However, let me repeat that there may be two exceptions to what has just been 
stated. Th e fi rst arises when legislation is proposed or enacted at the devolved level 
but is challenged on the ground that it is seeking to do something which is contrary 
to the rule of law, such as abolish the right to bring judicial review proceedings in 
relation to certain decisions. Th is can be deduced, arguably, from the  AXA  case. 106  

 Th e second potential exception relates to the guarantees concerning the 
permanency of the devolved institutions. In Scotland and Wales the guarantees 
are declaratory in nature and, as such, may not obviously give rise to constitutional 
rights vested in individuals or institutions. In Northern Ireland the guarantee is 
also declaratory, but the declaration is conditional and makes it clear what will 
happen if the condition is fulfi lled. Declaratory legislation, it is submitted, is 
best categorised as  ‘ political legislation ’  rather than legally enforceable legisla-
tion. By this I mean that if it is breached the consequences are usually, at least 
in the short term, political and not legal. But no government likes to be politi-
cally embarrassed by a failure to adhere to legislative aims and sometimes the 
embarrassment may develop into unconstitutionality if, through judicial review, 
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the failure is highlighted in a court of law. Th us, if at some future point the UK 
Government were to seek parliamentary approval for a Bill which compromised 
the permanency of the devolved institutions in Scotland and Wales, or altered the 
conditionality attached to the status of Northern Ireland as a part of the UK, there 
could be challenges to the constitutionality of such legislation, the argument being 
that the Bill would be unlawful because it would be in breach of a common law 
constitutional right vesting in residents of the devolved regions, a right encom-
passed by, or supplementary to, the doctrine of the rule of law.  
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