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How has the concept of ‘sovereignty’ shaped privacy 

and data protection laws in the UK and EU?

Ardi Kolah LL.M

Global Privacy Office Last updated: 10 May 2021

Have you had your 

Covid jab yet?

All the vaccines  

have gone to the UK!
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What we’ll cover in the next 30 minutes…

1. What is meant by ‘sovereignty’?

2. The extent of the scope of divergence in

privacy and DP laws in the UK and EU?

3. Will adequacy status for the UK end

legal uncertainty, post-Brexit?
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1. What is meant by sovereignty?

When Henry VIII of England (1509-1547) declared

‘this realm of England is an Empire’ in 1533, he

meant that he owed no allegiance to any higher

authority apart from God.

As a concept, sovereignty was an intelligible and

intelligent response to the savage strife of wars of

religion.

The idea of sovereignty was a weapon of state-

building, and a world soaked in blood, awash in

cruelty, could well long for an all-powerful central

authority to staunch the wounds of rebellion and

stand up to international intrigue and war (Herzog).
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1. What is meant by sovereignty?

In the 18th century, the concept

was starting to shift towards

constitutionalism, federalism and

the Rule of Law. In 1758,

international lawyer, Emer de

Vattel, published The Law of

Nations, building on the early

writings on sovereignty where the

exercise of absolute power was

now to be used to protect the

nation state against the absolute

power of other sovereign states.
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1. What is meant by sovereignty?

No government in Europe remains

sovereign in the sense understood

by diplomats and constitutional

lawyers over half a century ago

(Wallace).

Becoming an EU Member State

transforms the autonomy and

independence of the participating

states in a myriad of ways by

reconfiguring the exercise of

sovereignty but not eliminating it for

good. Sovereignty isn’t dead in the

EU but it’s impacted by European

integration.
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1. What is meant by sovereignty?

Control over laws by bringing an end to the jurisdiction of the

European Court of Justice, control over immigration by ending

free movement, and a free trade agreement outside of the single

market and customs union.
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1. What is meant by sovereignty?

For ‘Remainers’, the talk of ‘taking back control’

and asserting sovereignty by leaving the EU,

was described by one Tory grandee, Lord Chris

Patten, as ‘crap’.

Lord Patten argued that leaving the EU would

weaken the UK’s influence over laws and

regulations in the world’s biggest digital single

market and would decrease its power on the

world stage.

The stats tend to show a record drop of exports

to the EU of over 40% during the Brexit

transition period (Statista, Dec 2020-Jan 2021).

Crap!
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1. What is meant by sovereignty?

The best strategy to address vaccine supply

issues and issues of vaccine confidence is not

mutual denigration but empathetic diplomacy.

The UK is already building post-Brexit bridges

with the US Biden administration with climate

change as a binding cause. It must quickly find a

similar common cause with its continental

neighbours.

Vaccination rhetoric is making this a tough

challenge. Efforts on all sides to close the

empathy gap are of vital importance.

Dr Tony Hockley, Director of Policy Analysis,
LSE (24.3.21)
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1. What is meant by sovereignty?
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2. Extent of the scope of divergence in laws?

Is closer European integration under threat?
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Angela Merkel 

Germany
Mario Draghi

Italy

Charles Michel

European Council

Emmanuel Macron

France
Ursula von der Leyen

European Commission

2. Extent of the scope of divergence in laws?
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2. Extent of the scope of divergence in laws?

We fully intend to maintain […] world-class standards. But to do so, we do not

need to copy and paste the EU’s rule book, the General Data Protection

Regulation, word-for-word. Countries as diverse as Israel and Uruguay have

successfully secured adequacy with Brussels despite having their own data

regimes. Not all of those were identical to GDPR, but equal doesn’t have to

mean the same. The EU doesn’t hold the monopoly on data protection.

Now we’ve left the EU, we have the freedom to strike our own international

data partnerships with some of the world’s fastest growing economies. There

is a huge prize to be won here: according to initial government estimates,

£11bn of UK service exports currently go unrealised due to barriers to

international data transfers.

The EU has been slow to act on this, declaring only 12 countries “adequate”

in the past few decades. By being more agile, the UK can capitalise on a

multibillion-pound opportunity to boost trade in sectors where physical

distance is no object. I will shortly announce our priority countries for data

adequacy agreements. Financial Times: 27 February 2021

Oliver Dowden CBE

Secretary of State for 

Digital, Culture, 

Media and Sport
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2. Extent of the scope of divergence in laws?

Right now, too many businesses and organisations are reluctant to

use data—either because they don’t understand the rules, or are

afraid of inadvertently breaking them. That has hampered

innovation and the improvement of public services, and prevented

scientists from making new discoveries. Clearly, not using data

has real-life costs.

The next Information Commissioner will not just be asked to focus

on privacy, but also be empowered to ensure people can use data

to achieve economic and social goals.

The pandemic was full of such examples, like hospital trusts

sharing lung scans to improve coronavirus treatment methods.

Data has many such wider societal benefits, and as we emerge

from the pandemic, the UK has an opportunity to be at the

forefront of global, data-driven growth.

Oliver Dowden CBE

Secretary of State for 

Digital, Culture, Media 

and Sport
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2. Extent of the scope of divergence in laws?

Sovereignty wasn’t a meaningless concept but the ability to ‘get your own rules right to

suit your own circumstances’. The logical outcome of the UK setting its rules

independently was divergence and its purpose was to give the UK an advantage over

the EU in new sectors. We aren’t frightened by suggestions that there’s going to be

friction, there are going to be greater barriers. Lord David Frost, Cabinet Minister for

EU Relations
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3. Will adequacy status for the UK end legal uncertainty?

In February 2021, the European Commission

assessed the UK's law and practice on personal

data protection, including the rules on access to

data by public authorities and concluded the UK

ensures an essentially equivalent level of

protection to the one guaranteed under the

GDPR and EU Law Enforcement Directive

(LED).

“Ensuring free and safe flow of personal data is

crucial for businesses and citizens on both sides

of the Channel. The UK has left the EU, but not

the European privacy family. At the same time,

we should ensure that our decision will stand

the test of time.”Věra Jourová, Vice-President for Values 

and Transparency, European Commission
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3. Will adequacy status for the UK end legal uncertainty?

UK Government might try to ‘reduce the burden’ and

‘bureaucracy’ of UK data-protection law, engaging in

brinkmanship as to the ‘essential equivalence’ of UK

data- protection law and its obligations under

Article 71 of the Withdrawal Agreement, with both the

Commission and the CJEU. We may therefore still see

an erosion of ‘UK-resident’ data subject rights combined

with considerable uncertainty about EU– UK data flows.

If there is eventually a negative judgment from the

CJEU on UK surveillance laws, and no movement from

a UK Government, this will weaken the ability of the

Commission to negotiate on other aspects of UK data

protection law. The implications of Brexit for UK

law are not happy ones and nor are they minimal.

Dr Oliver Butler, Research Fellow, Oxford University
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An adequacy decision is likely to face extensive legal

challenges from civil rights groups such as NOYB, La

Quadrature du Net, Privacy International, Big Brother

Watch and Digital Rights Ireland, creating ongoing legal

uncertainty.

Invalidation of an adequacy decision is a ‘serious possibility’

and could encourage many organisations to take a different

approach and use SCCs or BCRs, even if there’s an

adequacy decision in place. A voluntary shift to SCCs could

make a UK adequacy decision less relevant over time.

As the UK Government hints at ‘essential equivalence’ this

is likely to be the subject of litigation that could run on for

many years, creating a high degree of disruption and legal

uncertainty well into the future.

3. Will adequacy status for the UK end legal uncertainty?
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4. Conclusion

• Sovereignty as a concept has provided the basis for the UK Government

to pursue its own agenda. Evidence of this working in practice is the

Covid-19 vaccination roll out programme in the UK compared to that in

the EU.

• The muscular approach to expressing its sovereignty and signalling a

change in direction with respect to privacy and data protection under a

new Information Commissioner could put the UK on a collision course

with the 27 EU Member States.

• Divergence on privacy and data protection laws between the UK and EU

must now be considered a very strong possibility and there’s a chance

that adequacy status of the UK could fail to get ratified by the European

Parliament despite the green light given by the European Commission.

• The Trade & Cooperation Agreement (TCA) has been ratified by the

European Parliament (28 April 2021) and we now need to await for the

adequacy decision in favour of the UK that is expected to follow.
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Thank you.


